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MINUTES OF PROCEEDINGS
Saturday, July 23, 1960.

(15)
The Special Committee on Human Rights and Fundamental Freedoms met 

at 9.40 a.m. this day. The Chairman, Mr. N. L. Spencer, presided.
Members present: Messrs. Badanai, Batten, Browne (Vancouver-Kings- 

way), Jung, Martin (Essex East), Rapp, Spencer, Stefanson, and Stewart. (10)
In attendance: Professor David W. Mundell, Q.C., Toronto, Mr. E. A. 

Driedger, Q.C., Deputy Minister of Justice.
The Chairman introduced Mr. Mundell and following a discussion of the 

Committee’s future business, Mr. Mundell outlined his views concerning the 
Bill.

Mr. Mundell’s questioning continuing at 11 a.m., the Committee recessed 
in order to allow Members to attend the opening of this day’s sitting of the 
House of Commons.

At 12.20 p.m. the Committee reconvened and the questioning of Mr. 
Mundell continued.

At 1 p.m. the Committee adjourned to meet again at 2.30 p.m. this day.

AFTERNOON SITTING 
(16)

The Committee reconvened at 2.30 p.m. The Chairman, Mr. Spencer, 
presided.

Members present: Messrs. Badanai, Batten, Browne (Vancouver-Kings- 
way), Deschatelets, Jung, Martin (Essex East), Rapp, Spencer, Stefanson, 
and Stewart. (10)

In attendance: Same personnel present as at the morning sitting.
Mr. Mundell was further questioned concerning his views on the Bill and 

probable impact of the Bill should it become law.
The witness was then thanked and retired.
At 4.15 p.m. the Committee adjourned to meet again at 9.30 a.m. on 

Monday, July 25th.
J. E. O’CONNOR,

Clerk of the Committee.
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EVIDENCE
Saturday, July 23, 1960.
9.30 a.m.

The Chairman: Gentlemen, will you come to order, please.
This morning we have with us, and I would like to present to you, Mr. 

D. W. Mundell, Q.C., of Toronto, an eminent counsel, and chairman of the civil 
liberties section of the Canadian bar association.

Mr. Mundell.
Mr. Martin (Essex East): Mr. Chairman, may I ask if Mr. Carter of 

Fredericton asked to come to this committee?
The Chairman: Mr. Carter was contacted, and I think there is a letter 

on file from him in which he referred the committee to his article in the 
Canadian bar review.

Mr. Martin (Essex East) : Yes. Has that letter been placed on the record?
The Chairman: That article has been filed and has been made part of 

the proceedings of this committee.
Mr. Martin (Essex East) : Yes, but did he say he would be willing to come?
The Chairman: Nè, I think he expressed the opinion that his views were 

represented in the article, and he was not interested in coming. At least that 
is the import of the letter.

Mr. Martin (Essex East): I just wanted to put on the record now the 
thought that he should be called, and we should have an opportunity of 
examining him.

The Chairman: Mr. Martin, I imagine that you could go on the record 
with a number of things.

Mr. Martin (Essex East): Do not make any personal observations, that 
is all I am saying.

The Chairman: Now, just a minute. I do not like the procedure of making 
observations that this individual would like to come, or somebody else should 
appear before this committee. As I said yesterday, we have 18 million people 
in Canada. If you can list these names for the purpose of laying the founda
tion for an argument which you may make later on, every member of this com
mittee could do exactly the same thing. There must be an end to this com
mittee. I for one, Mr. Martin, am not going to see this bill bogged down in 
this committee. I know it is possible to do that, but as far as I am concerned, 
I am trying to stop that.

Mr. Martin (Essex East): Mr. Chairman, I am not trying to bog this down 
in this committee, but the Prime Minister said this bill would receive the most 
thorough discussion, and I feel that people like Mr. Carter, who have very 
strong views, and have expressed them, ought to be given the chance to amplify 
those views. If you read that Canadian Bar Review article, which is only about 
two and a half pages, you will see that it is a commentary on what Mr. Mundell 
is now going to say.

Since we met last night I have looked at the newspapers and I find that 
copies of the report of the debate of parliament on the 7th of July did not 
reach centres in the maritime provinces, and in the western provinces, until 
at least the Monday of the following week which would be July 11. I find also
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that a Canadian press despatch in regard to the second reading in the House 
of Commons was sent out either at that time or early on the following morning. 
That despatch did not mention that a committee was to be appointed. Only 
one western newspaper, that carried the despatch, mentioned that there was 
to be an appointment of a committee. The Saint John’s Telegraph Journal and 
the Halifax Chronical Herald in the maritime provinces carried the despatch, 
but no mention was made in respect of the holding of a parliamentary com
mittee. We are pushing this bill through with such rapidity—

The Chairman: We are not pushing it at all.
Mr. Martin (Essex East) : May I make my statement?
The Chairman: I am just correcting you.
Mr. Martin (Essex East): May I make my statement—
The Chairman: You are making your statement now, but—
Mr. Martin (Essex East): May I make my statement without inter

vention by the chairman. There has been no opportunity of the public to—
Mr. Browne (Vancouver-Kingsway) : On a point of order, Mr. Chairman. 

It seems to me that this committee made a decision in this regard yesterday 
morning. Mr. Martin was not here at that time. The meeting went along very 
nicely as it usually does when we do not have the kind of obstruction that 
we get from Mr. Martin. He came here yesterday afternoon and wasted our 
time by going over this matter again. Again he had the opportunity yesterday 
afternoon when you invited motions in this regard, and he could have done 
so if he wanted to at that time. Now he comes back here this morning with 
the same kind of argument to delay the committee once again. We came here 
this morning for the purpose of hearing Mr. Mundell, and I suggest we get 
on with that.

The Chairman: My comment is that you are obstructing and filibustering.
Mr. Martin (Essex East) : Mr. Chairman, I ask you to withdraw those 

remarks.
The Chairman: I have no intention of withdrawing them, because that is 

my opinion.
Mr. Martin (Essex East) : You have no right, Mr. Chairman, to express 

that kind of view at all. Now Mr. Deschatelets has the floor.
Mr. Deschatelets: Mr. Chairman—
The Chairman: Pardon me. I have not recognized Mr. Deschatelets yet. 

You asked for information regarding Mr. Carter. May I say again that the 
proper place for these things to be considered is in the agenda committee.

Mr. Martin (Essex East) : Ridiculous, ridiculous! You are saying the mem
bers of this committee have no right to discuss business.

The Chairman: I said no such thing: I said the proper place for these 
things to be considered is in the agenda committee.

Mr. Martin (Essex East): Ridiculous!
The Chairman: I will read for your information, Mr. Martin—and if you 

had made inquiry of your representative on the agenda committee you could 
have had this information, and this time would not be taken up—I will read 
the telegram from Mr. A. Carter, your esteemed friend, I presume, addressed 
to the clerk of the committee and dated July 18:

Thank you for your telegram—

Mr. Martin (Essex East): Who is this from?
The Chairman: From Mr. A. N. Carter.
Mr. Martin (Essex East): Don’t get excited, Mr. Chairman.
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The Chairman: I am not getting excited. I cannot understand, when we 
have had so much discussion, why you will not listen to what I say.

Mr. Martin (Essex East): I wish you would stop making these personal 
references.

The Chairman: You started it.
Mr. Martin (Essex East) : I made no personal references, and I exercised 

my rights.
The Chairman: You have just got through trying to tell the chairman what 

he should do.
Mr. Martin (Essex East): Exactly.
The Chairman: I do not intend to take any advice from you.
Mr. Martin (Essex East): That is quite obvious.
The Chairman: I am quite capable of handling the committee without 

your advice.
Mr. Martin (Essex East) : That is quite obvious.
The Chairman:

Thank you for your telegram. I refer the special committee to the 
comments made by me on the bill of rights introduced last year, which 
are printed on pages 259 to 262 of volume 37 of the Canadian Bar 
Review. They express my views also on bill C-79.

(Signed) A. N. Carter.

That message was quite properly brought before the agenda committee 
some time ago—I think it would be on the Monday—and the agenda commit
tee made a recommendation to this committee that that article be taken as 
read before this committee, be made a part of the proceedings before this com
mittee, and that copies thereof be distributed to all the members. That was done. 
The report of the agenda committee was brought before this committee and 
adopted, I believe unanimously. That was because you were not here, Mr. 
Martin.

Mr. Martin (Essex East): If I was not here it was because of the way 
the affairs of this session have been arranged making it impossible—

The Chairman: We have heard that two or three times.
Mr. Martin (Essex East): Yes, and I am repeating it again.
Mr. Browne (Vancouver-Kingsway) : You were notified of the meeting.
The Chairman: We heard this at the last meeting.
Mr. Deschatelets: On the point of order that has been raised by my 

friend on the other side, I would like to add this—
The Chairman: You are referring to Mr. Browne?
Mr. Deschatelets: Yes.
Yesterday morning we were told there was no other witness in sight, 

so I did not make any argument about that, but yesterday afternoon we were 
presented with at least one- name of an important organization which might 
wish to appear as a witness here. Then, this morning, we are told that certain 
areas of Canada have not had enough publicity reach them yet in order to let 
them know that they would be invited, or that they would be welcome, if they 
arranged to appear before this committee. I think that is an important point, 
which must not be overlooked. If, in fact, certain areas have not been aware, 
they have not been given enough time to consider that they could prepare a 
brief and come before this committee, I think it is an important point. It is, 
at least, a new point, which gives the right to a member of this committee to 
raise it, as Mr. Martin has done this morning.
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The Chairman: Well, Mr. Deschatelets, first of all I would like to correct 
for the record the statement that you made that no further witness was in 
sight, that representations were made here that no further witness was in sight.

Mr. Deschatelets: Yesterday morning?
The Chairman: Yesterday morning; and may I remind you that I am quite 

sure you were here at the time—but perhaps not. However, yesterday morning 
we adopted the report of the agenda committee.

Mr. Deschatelets: Except for Mr. Mundell?
The Chairman: Exactly, we conveyed the information that Mr. Mundell 

was still to be heard.
Mr. Deschatelets: That was the exception.
The Chairman: Yes. This matter was dealt with yesterday, and this report 

was adopted. And then, later in the day, Mr. Martin raised the matter again. I 
invited a motion to rescind that, but there was not even a motion made, let 
alone a seconder for it. You, Mr. Martin, apparently could not get a seconder.

Mr. Martin (Essex East): In this committee does everything have to be 
decided by a motion?

The Chairman: That is the proper way to decide them. But if you want to 
put the matter before the committee, you may do so again.

Mr. Martin (Essex East): I addressed myself to this gentleman over here 
who knows Mr. Carter as a very outstanding lawyer. He does not happen to be 
one of my party, so I do not know him except for one or two professional 
contacts. But he wrote an article in the Canadian Bar Review commenting on 
Mr. Mundell’s evidence, and I submit that we do not complete our work when 
we overlook an opportunity to examine people with that kind of special com
petence. Mr. Carter may not want to come, but I submit he ought to be asked 
to come, because he has very definite 'views, and great knowledge, and we have 
had no chance to interrogate him.

Mr. Stewart: Mr. Carter apparently does not want to come. He was given 
the opportunity. I may say that I know Mr. Carter well.

Mr. Martin (Essex East): He would have to pay his own expenses and all 
that sort of thing; I submit he ought to be asked to come as other people.

The Chairman : He has been asked, the same as other people.
Mr. Martin (Essex East): You say he has been asked to come, but the 

committee has the power to call people to this committee, and there has not been 
one call made of this kind. All we have done is to invite people to come. In my 
judgment that does not constitute a thorough inquiry.

Mr. Rapp: Mr. Chairman, let us now hear from Mr. Mundell. The issue 
has been discussed.

The Chairman: All in favour? Those opposed? Apparently there is una
nimity in the committee that we hear from you now, Mr. Mundell.

Mr. David Mundell (Professor of Constitutional Law, Osgoode Hall Law 
School, Toronto): Thank you, Mr. Chairman.

The Chairman: So I suggest that you proceed with your presentation in 
such manner as you feel you would like to do it.

Mr. Mundell: Thank you. May I thank you, sir, and the committee for 
the opportunity of appearing before the committee. I shall try, if I can, to be 
helpful to the committee. First of all, I would like to correct a small error.
I was for two years chairman of the civil liberties section of the Canadian bar 
association, but I am not so now. I served my term of office, and I wound up 
last year.
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During that period—it was during that period that the first bill of rights— 
Bill C-60, I think it was then—was introduced, and I had an opportunity to 
discuss it with members of the bar from coast to coast. I realize that bill was 
substantially similar to this bill. Therefore I have been able to form some views 
of my own as a result of those discussions which I had with quite a number 
of the members of the bar.

I must make it clear that I am not speaking on behalf of the Canadian 
bar association, or in any way representing it. These are my personal views, 
formed after having had an opportunity to discuss the bill with a very large 
segment of the bar, and I will just put them forward on that basis.

Mr. Martin (Essex East) : There are two more points. You are a professor 
of constitutional law now at Osgoode Hall?

Mr. Mundell: Yes.
Mr. Martin (Essex East): And formerly, you were associate deputy min

ister of Justice in Ottawa?
Mr. Mundell: No, not an associate deputy minister, but I appreciate the 

promotion.
Mr. Martin (Essex East) : But, you were along with Mr. Driedger and 

Mr. Jackett.
Mr. Mundell: I was a senior counsel.
Mr. Martin (Essex East): In the department?
Mr. Mundell: Yes.
Mr. Martin (Essex East): And you were in the Department of Justice for 

how many years?
Mr. Mundell: Fourteen years.
The remarks I am going to make sir, are on one assumption—that there 

is going to be a bill of rights; it is going to be of this nature; the issue as to the 
kind of bill of rights is not in question at this time, and that we are discussing 
this precise bill. I would like to say, since one of the criticisms of this bill is 
that it is not in the British North America Act, or not made an amendment to it, 
there is a considerable body of opinion opposed to that. The issue does not 
arise really on this bill but I think, in many ways, people believe that this 
bill does not have the permanence an amendment to the British North America 
Act would have. That overlooks the fact that an amendment to the British 
North America Act would be a different kind of bill, a restriction on the 
legislative authority of parliament and the legislatures and, as a result, it 
would be permanent—and would have a different effect to this bill. All I 
am saying is that my observations, and the discussions I have had, lead me 
to believe there is a very weighty body of opinion that would be opposed to 
that kind of bill because, generally speaking, it would shift the ultimate 
responsibility for policy on these matters from parliament to the Supreme Court 
of Canada, and would be a complete change in the principle of the sovereignty 
of parliament. It would be a basic change in the constitution and, for that reason, 
there are many opposed. However, others are in favour of it.

Coming to the precise bill, my basic position,—and I think it is widely 
held,—is that there are uncertainties in this bill that can be avoided, or could 
be, and these uncertainties will lead to a vast amount of unnecessary litigation. 
It is on these points of uncertainty I would like to speak.

In the first place, the opening words of clause 2 of the bill, I suggest, are 
uncertain in their operation. It is not clear whether this section is intended to 
be a legally operative rule of law, or a mere declaration. Both views are
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held by the members of the profession. I suggest to the committee that which
ever is intended, it could be more clearly expressed. If I can illustrate the 
uncertainty:

It is hereby recognized and declared that in Canada there have 
always existed and shall continue to exist the following human rights 
and fundamental freedoms.

Now, if you boil down those words they say:
It is hereby declared that there shall continue to exist in Canada 

these rights and freedoms.

Now, the operative word is the word “declared”, but then it declares that 
certain things shall exist; so, you have a declaration of a sort of mandatory 
state of affairs. Is that a mere empty declaration, in the sense of its having 
any legal operation as a rule of law, or is it the equivalent of saying, “there is 
hereby enacted the following rights and freedoms”? All I am saying at this 
time is that there are differences of opinion both ways, and I suggest it is 
unwise for a statute to be enacted with the certain knowledge there is 
ambiguity in it.

Mr. Martin (Essex East): When Professor Cohen was here there was no 
brief, Mr. Chairman, and the point was raised that it would be better if we 
queried as we went along. What is your wish in this particular case?

The Chairman: I believe the same procedure might be adopted in this 
case, if it is agreeable to the committee.

Mr. Martin (Essex East): So we would question Mr. Mundell?
The Chairman: Is that agreed?
Mr. Stewart: What is your wish, sir?
The Chairman: In view of the fact that we have nothing before us to refer 

back to for the purposes of questioning, it might be better, in this instance—as 
we did in the last instance—to ask questions as Mr. Mundell goes along. Is that 
agreeable to you, sir?

Mr. Mundell: I am in your hands, sir.
Mr. Browne (Vancouver-Kingsway) : Could I ask a question on this 

particular point, then, Mr. Chairman? Yesterday we did have occasion to refer 
to the London bill of rights. When we examined the wording of that, it was 
drawn to our attention that, in the wording of it, a declaratory statement was 
made.

I believe the minister indicated that as far as he and the draftsmen were 
concerned, it was felt that was intended to have the force of law, and, in their 
opinion, it did have the force of law.

In comparing this with the London bill of rights, which has very similar 
wording—“and hereby declares,” I believe were the words used there—why do 
you feel there would be a difference? I do not think there has ever been any 
question about the London bill of rights; I believe it has always been recog
nized.

Mr. Martin (Essex East): The London bill of rights?
Mr. Stewart: The United Nations?
Mr. Martin (Essex East) : No.
Mr. Mundell: I am sorry; I do not know the language of the London bill 

of rights. Certainly it could be made clearly declaratory.
Mr. Browne (Vancouver-Kingsway) : In other words, it goes on and sets 

out substantially the same freedoms, and does it in the same way as this bill, 
by declaring that they are there and they should be there.
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Mr. Mundell: Perhaps I did not make my position clear as to the difficulty 
I apprehend. The bill could say “There are hereby enacted the following free
doms,” and that would be clearly a rule of law: these would be freedoms.

The bill could say, “It is hereby declared that there are the following 
freedoms”; a statement of fact. But here it is said, “It is hereby recognized and 
declared that there shall continue to exist.” It is a declaration of a mandatory 
situation. What does it say? Is it simply a declaration that there are certain 
things existing—which may be right or wrong—but it does not make law; or is 
this bill an attempt to make law providing for these freedoms?

Mr. Browne (Vancouver-Kingsway) : My understanding from the minister 
was that we were not enacting these freedoms at the present time, because 
they were here, and it would be wrong for us to attempt to say that we were 
creating these freedoms at the present time. They are there, and we are 
recognizing them and declaring that they shall exist in Canada.

It seems quite clear they would have the force of law, in those circum
stances.

Mr. Martin (Essex East) : That is not a correct statement of what the 
minister said. The minister said, Mr. Mundell—if I may point out what he said 
—that this clause did have the effect of law. He referred to section 91 of the 
British North America Act, where the expression “hereby declared” exists, and 
he said that the “hereby recognized” in clause 2 of this bill has the same effect 
as “hereby declared” in the British North America Act, section 91.

In other words, this section does have the effect of law. It is not merely a 
declaration; but it is an enactment of a declaration. Do you disagree with that?

Mr. Mundell: Well, I would say, sir that the fact that saying it has the 
effect of law has in it a latent ambiguity in itself. It is certainly a legal 
declaration that is made; but does it go beyond merely a declaration?

Assuming one of these freedoms does not exist under any rule, would it 
make it exist as a matter of law? Does it enact these freedoms, or does it simply 
declare an existing state of fact, without altering or varying their existence? 
Do I make myself clear?

Mr. Martin (Essex East) : Yes. But, for instance, the minister said this 
bill, having the effect of law, has a direct bearing on existing law, and we 
shall see, when we come to clause 3, any act which is inconsistent with this 
bill is, by this bill, rendered legally inoperative.

Mr. Mundell: That is by clause 3?
Mr. Martin (Essex East): Yes.
Mr. Mundell: But would clause 2, by itself, have that effect? That is 

really the difference between a declaration and a legally operative rule. If 
clause 2 is legally operative, creating rules of law, and a statute, it would 
override any inconsistent statute.

Mr. Mundell: The first point I make is there is uncertainty.
The Chairman: You mean uncertainty as to whether there is an enactment 

of law.
Mr. Mundell: Whether there is an enactment of law or a declaration of an 

existing state of law without any intent to vary or alter the existing. Secondly, 
if it is an enactment it will raise a very serious constitutional question. As 
you know, under the B.N.A. Act a federal act validly enacted will over-ride any 
inconsistent provincial legislation. There can be federal legislation, say under 
bankruptcy and insolvency, dealing say with provincial executions, which 
would arrange the order of payment. There is, of course, provincial legislation 
dealing with execution. Both statutes are similar. If they collide in any 
province, the federal act will override.

Mr. Deschatelets: Are you thinking—
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The Chairman: I think he is in the middle of making his point. Would 
you let him finish, please.

Mr. Mundell: If this is an operative legal provision creating these free
doms and if it is within the authority of parliament, this statute will over
ride any inconsistent provincial legislation. It will not be an encroachment of 
provincial power—to legislate; it does not invade the provincial power, but 
cuts down the way in which the provinces can establish the power. The 
constitutional problem is that nobody knows at this time the full extent of 
parliament’s power in legislating on these freedoms and rights. There are half 
a dozen cases which come up to the point and deal with it. There is a sug
gestion that the provinces cannot deal with these things, and there is even a 
suggestion by Mr. Justice Abbott that parliament cannot. If indeed this is made 
a mere declaration it raises a constitutional uncertainty and quite possibly 
cuts down on the power which may be exercised by the province. That may 
raise a constitutional political problem. I am not concerned with that. I am 
pointing out the legal problem which may arise.

Mr. Deschatelets: You said that if a provincial and a federal statute 
collide on a certain aspect that the federal statute would have precedence.

Mr. Mundell: Yes.
The Chairman: I think that has been qualified. It is a federal statute 

that is passed within the jurisdiction of the federal government.
Mr. Mundell: Yes.
Mr. Deschatelets: Suppose both statutes did collide on a specific mat

ter and the federal statute would have precedence; now, are you basing your 
opinion on jurisprudence established by the higher courts—the supreme courts 
—or is it in the Interpretation Act or somewhere in the statutes?

Mr. Mundell: It is in the case law. I think it is in the first case which 
enunciated the so-called doctrine of federal paramountcy in the 1896 pro
hibition case.

Mr. Deschatelets: But this is a recognized rule today.
Mr. Mundell: Very much so, in many cases.
Mr. Martin (Essex East): Your point is, that if it has effect in law, then 

it does raise a constitutional problem involving the division of power? Would 
you say, that being the case, in view of that constitutional friction that has 
existed in Canada over sections 91 and 92, that the Supreme Court might 
have had this matter referred to it for an advisory opinion under the consti
tutional references act?

Mr. Mundell: They could have it referred to it. It seems to me, at this 
stage, the bill should be made clear as to its intention, then there is no prob
lem in interpreting it. If it is intended to be an effective federal enactment of 
these freedoms, then it might be referred to the Supreme Court on a question 
as to its validity. I must say, with respect to the abolition of appeals to the 
privy council, that I would not particularly favour a reference now. I am not 
suggesting we revive appeals to the privy council; but at that time, if it were 
referred to the Supreme Court, there were always two stages of argument; 
in the Supreme Court, and the later argument. Now a reference to the Supreme 
Court is a one-shot proposition. It is argued in that court, and that is the 
end. I think, in view of that, it would be better to cut down references, and 
wait until we have concrete cases, and then let them work their way through it.

Mr. Martin (Essex East): How would you resolve this doubt then?
Mr. Mundell: I am speaking in the presence of a very expert draftsman 

sitting behind me, so I will have to be careful. I would think that you could 
say: “it is hereby declared that the following rights and freedoms exist”; just



HUMAN RIGHTS AND FUNDAMENTAL FREEDOMS 475

that, nothing more. Or, it could be stated,—and you must remember that the 
openings words are “Her Majesty, by and with the advice and consent... 
enacts as follows”: and then “the following rights and freedoms shall exist in 
Canada”; and that would be an enactment. This bill declares that there shall 
exist. Now, which is it?

Mr. Martin (Essex East): This is an interesting suggestion, Mr. Mundell,
I want to take those words down.

Mr. Mundell: The first suggestion was: “it is hereby declared that the 
following rights and freedoms exist in Canada”.

Mr. Martin (Essex East): Yes.
Mr. Mundell: And the second one was: “the following rights and free

doms shall exist in Canada”. That is pretty much off the cuff.
Mr. Martin (Essex East) : Yesterday when the minister was here some of 

us were concerned about the restriction on provincial powers by the failure 
to clarify the word “Canada”, and the word “property”, and that these two 
words in their naked form suggest an interpretation of this act, which not
withstanding what its intention is, would constitute an invasion of the powers 
given to the provinces under section 92. Have you any suggestion as to how 
that might be avoided? Do you think we could put in a preamble, and in that 
preamble use words that would clearly indicate that the intention of clause 2 
was to deal only with matters that come within the competence of parliament?

Mr. Mundell: I would think it could be done in a preamble, yes, Mr. 
Martin. Of course, you must bear in mind that I do not know if this is intended 
to be merely a declaration; then we have no constitutional problem at all. If 
it says, “it is hereby declared there are certain rights and freedoms in Canada,” 
and it is not intended to be legally operative, then it does not matter about 
restricting it to the federal sphere. If it is intended to be legally operative 
and creating these rights and freedoms, then you will have the problem as 
to how far federal competence can go. A statement could be put in the preamble 
such as, “in so far as within the competence of parliament”, and that would 
indicate that it is limited to the federal field. We do not know the extent of 
the federal field, and that is the basic problem.

Mr. Martin (Essex East): This is so important I think we ought to pursue 
it carefully.

Mr. Browne was right when he said in his interrogation of you, that the 
minister did not say we were creating these freedoms. The minister took the 
position yesterday that these freedoms had existed in Canada, and that by this 
bill, we were not creating them.

The Chairman: Not creating them for the first time.
Mr. Martin (Essex East): We were not creating them for the first time. 

There is no doubt that he said that. He also said that this has the effect of law, 
and that it is not merely a declaration of pious intention. He said that because 
of the phrase “is hereby recognized”, it has the same effect as the phrase 
“it is hereby declared” in section 91 of the British North America Act, which 
has legal effect. So I think there is no doubt the members of the committee 
would agree that is the position of the minister, that this does have the effect 
of law. What are the consequences of that?

Mr. Mundell: It might well override provincial legislation that was incon
sistent. The extent of the federal authority, the authority of parliament in this 
field, is uncertain. It may be that parliament has the full powers to protect 
all these rights and freedoms, in which case any inconsistent provincial legisla
tion would be overridden.
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On the question of interpretation, it is odd that the word “declares” is used 
for the purpose of the enactment. Prima facie it is a declaration. Then follows 
“there shall exist”, which gives colour to the other interpretation.

Mr. Martin (Essex East): As the minister said yesterday, this act does not 
create these things and these things have existed. In law, to the extent there is 
legal sanction for these various freedoms, do they arise only out of judicial 
interpretations, or are there statutes that guarantee these as well?

Mr. Mundell: I think there are both.
Mr. Martin (Essex East): What are the statutes?
Mr. Mundell: Do you mean, guaranteeing these freedoms?
Mr. Martin (Essex East): Yes. Take, for instance, the freedom of the 

press. I am thinking of the Alberta case. Am I wrong in saying that the freedom 
of the press is regarded as something outside of provincial powers as a result 
of that decision, which holds that any violation of the freedom of the press by 
a provincial power is a violation of the inherent quality in the whole parlia
mentary system?

Mr. Mundell: That certainly was the case.
Mr. Martin (Essex East) : Is there any statute that covers that?
Mr. Mundell: I do not think there is any statute. At least, I do not know 

of any that, in terms, guarantees freedom of the press. But there are statutes— 
the libel and slander acts in the provinces—that deal with fringe matters.

Mr. Martin (Essex East): That is another point I will come to later, the 
qualifications. What I am trying to ascertain—and we all believe we should 
have freedom of religion in this country, without any restriction, and these 
other freedoms—but do the cases go any further than establish freedom within 
the context of the facts that were before the courts? Mr. Dorion mentioned this 
point yesterday. Take the Jehovah Witnesses case. Does that establish clearly 
that under our law, as interpreted by the courts, there is an absolute freedom of 
religion in Canada?

Mr. Mundell: I would say the cases do not very clearly establish any
thing; that there is a great uncertainty in the whole area.

Mr. Martin (Essex East): There is uncertainty. What is the consequence 
of that in terms of this section as an enactment?

Mr. Mundell: It means that nobody—or, as least, I would say that nobody 
can give you a firm answer as to what the effect of this section is in relation 
to provincial legislation. You can have different opinions, but nobody will 
know until the Supreme Court of Canada says what the section means.

Mr. Martin (Essex East) : Is there any way by which we could strengthen 
this section, then?

Mr. Mundell: If it is intended to be legally operative, I think it should 
be expressed more clearly. You have mentioned a preamble. We have the 
opening words:

—in Canada there have always existed and shall continue to exist—
I am not quarrelling about the accuracy or inaccuracy of that, or the importance 
of it. But that is another thing that could go in the preamble, with any other 
suggestion, limiting it to federal application. You could have very much 
simpler language creating these rights and freedoms. It is a very odd thing, 
but there is almost universal reaction to this bill, that as a bill of rights it 
is too complicated. I have heard this reaction from many people, that it 
should be simpler, more forthright, with less legal “legality” in it, and be 
more a statement of fact.
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A great many people think there should be a preamble of the Gettysburg 
address type of language, and if that were adopted, you could have a preamble 
in simpler language which would strengthen it as a constitutional document, 
and which would make it appeal to you.

Then the other two major parts of the act, clause 3, and the War Measures 
Act part might well go in as amendments to the Interpretation Act.

Mr. Martin (Essex East): I have not yet finished with clause 2.
Mr. Mundell: If you made it simpler, then you could take all the rest 

of this bill and bring these provisions in, in more appropriate places, and 
you would then have a very simple and forthright document.

Mr. Martin (Essex East): The effect would be to deal with the questions 
clearly as to whether this bill overrides existing legislation?

Mr. Mundell: You could make it clearer as to whether it was intended 
to do so or not.

Mr. Martin (Essex East): I have some more questions on clause 2, but 
there may be other members of the committee who would want to ask their 
questions now.

Mr. Stewart: I suggest that we hear from Mr. Mundell first, and ask 
our questions later.

Mr. Mundell: I am in your hands.
The Chairman: I have some questions I would like to ask Mr. Mundell. 

You have indicated that you think the language should be more simple than 
what we have here.

Personally I cannot conceive of it being any simpler. I have felt that the 
chief complaint about it was that it was expressed in too simple language. 
Do you feel that the language used in clause 2 is not simple enough?

Mr. Mundell: I have no quarrel with paragraphs (a) to (f) on that 
ground, but I think there is an ambiguity in one of them; and as far as 
simplicity goes, I think that the three lines at the beginning of the clause 
have this ambiguity in them.

I submit that it is not customary in statutes to put statements of fact 
in the enacting section, as has been done here, i This is an unusual provision. 
It is not improper or anything like that, but I submit that it is unusual.

On the other hand, if it is intended to be a legally operative section, it 
could say “The following rights and freedoms shall exist in Canada”, and 
then in the preamble you would cover the past history of it.

The Chairman: Your suggestion as to lack of simplicity relates not to 
the rights and freedoms that are declared, but rather to the first three lines 
of that paragraph?

Mr. Mundell: That is correct, except that I do have one reservation 
concerning “due process of law”, which is in answer to another question.

The Chairman: Assuming for the moment that some doubt does exist 
as to whether or not this is substantive law, is it not clear that it becomes 
substantive law when you say—or rather when it is said in section 3 that the 
courts shall construe and apply all the statute law, as well as orders and 
regulations passed under the statutes, so as not to abrogate, abridge or infringe 
on any of the rights or freedoms recognized by this part, and that means 
those recognized by clause 2?

So surely the courts must give effect to clause 2.
Mr. Mundell: As far as federal enactments go, yes, clause 3 is limited 

to federal enactments.
Mr. Martin (Essex East): I am sorry, but I could not hear Mr. Mundell.
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Mr. Mundell: As far as federal statutes are concerned, clause 3 certainly 
has the effect which the chairman says it has; it gives legal operation to clause
2 as far as federal enactments go.

The Chairman: And is not the purpose of that to make it perfectly clear 
that all the parliament of Canada is doing is dealing with matters which are 
within the competence of the federal government, and we are making it clear 
that we are not encroaching on matters exclusively within the jurisdiction 
of the provinces.

Mr. Mundell: I would say, with great deference, I would not agree with
you.

Clause 3 relates to federal statutes, and provides for the right of inter
pretation, as well as having an amending effect on all past statutes; but 
parliament, obviously, could only amend or interpret its own statutes. They can
not enact an interpretation clause for provincial legislation. So, clause 3, in 
its nature, has to be limited to federal legislation. However, that does not 
necessarily mean that clause 2 is limited.

The Chairman : And, it is, in express terms, limited.
Mr. Mundell: It has to be.
The Chairman: It is, because it refers only to statutes that may be 

appealed, abolished or altered by the parliament of Canada.
Mr. Mundell: Yes, but that is as far as parliament can go.
The Chairman: And we are making it clear that is as far as we can go.
Mr. Martin (Essex East): That is true so far as clause 3 is concerned; 

but clause 3 does not provide a judicial interpretation of clause 2, in the sense 
that the chairman established it.

Mr. Mundell: It need not. It can be argued both ways. In connection with 
the interpretation of clause 2, it can do it with its own legislation, but clause
3 had to be limited. However, it does not means that clause 2 is necessarily 
limited to matters merely within the federal field. Our basic difficulty, which 
everyone knows, is that clause 2 is in the federal field, and it may cover 
these rights and freedoms in all aspects or, maybe, only in a limited way.

Mr. Browne (Vancouver-Kingsway) : May I call this to your attention. 
I had mentioned earlier that the English bill of rights had been a declara
tory statement, and I would like to draw to your attention that it is entitled:

An act declaring the rights and liberties of the subject, and set
tling the succession of the crown, 

and, it goes on, later on, and says:
------for the vindicating and asserting of their ancient rights and liberties,
declare....

It seems to me that has been recognized by courts of law for a long time.
Mr. Mundell: This is the 1689 one.
Mr. Browne (Vancouver-Kingsway): Of course, it has been revised since 

that time, but the wording is still the same. They do not have the latest 
statute in the library at the moment, but I had it out and the wording is un
changed in that respect.

Mr. Mundell: Of course, this is a very ancient statute, and the language 
in the statutes varies.

Mr. Martin (Essex East): The point Mr. Browne is raising is this. The 
minister does say this is legally affected, and then you say, as a result, 
this raises a constitutional problem. Now, it should be pointed out, in so far 
as England—the United Kingdom,—is concerned, that problem does not arise. 
Our problem arises out of the fact that in Canada, the totality of our powers
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are divided between two jurisdictions, and what this witness is pointing out 
is that once you say this is a legal enactment then you raise the question of 
constitutional powers. That does not arise in the United Kingdom, because 
there is only one omnipotent power.

Mr. Browne (Vancouver-Kingsway): You had the same thing in the 
United States. Their bill of rights is limited only to the federal government.

Mr. Martin (Essex East) : You have not understood the point. If, what Mr. 
Mundell is saying is true, then a constitutional problem has arisen, and this 
is a very serious matter, which would be recognized, I think, by any student 
of government in this country. It creates a whole area of friction and conflict. 
It will create great uncertainty as between the two senior levels of government. 
If we can avoid that, I think we ought to do so.

I think, in fairness, Mr. Mundell ought to be told that the minister was 
rather sympathetic to our concern yesterday. Whether or not we can arrive at a 
formula that will take care of this, I do not know. But I rather think we can.

Mr. Mundell: Could I make an observation on this, Mr. Martin, arising 
out of something you said earlier.

Supposing you had a preamble, and said in the preamble “In so far as it 
is within the competence of parliament, these rights and freedoms are de
clared”. That preamble would probably be referred to as an aid to inter
pretation, in any uncertainty in the bill. But the basic difficulty is that nobody 
knows what federal competence is. It may be that this statute, if it is legally 
operative, would create these freedoms; and, if it is taken as a matter of law, 
may override provincial legislation. Nobody knows to what extent it will 
override it. There is an area of uncertainty there.

Mr. Martin (Essex East): Will that exist if we use the words “within 
federal competence”?

Mr. Mundell: What is federal competence?
Mr. Martin (Essex East): Take the Alberta case, the Switzmann case. 

The courts have said these were matters that certainly came within federal 
competence. In so far as any violation of the freedom of the press, or free
dom of religion is cohcerned, within the context of this particular set of cir
cumstances, surely it is clear the federal government has the power?

Mr. Mundell: Taking the argument of Chief Justice Duff, with which, 
I think, Mr. Justice Davis concurred—

Mr. Martin (Essex East): That is in the Alberta case?
Mr. Mundell: —and Mr. Justice Cannon, the three of them suggested 

that it was basic to the parliamentary system that there should be freedom 
of the press. Therefore, they said the Alberta press bill was bad. The same 
thing might apply to parliament. It may be outside • authority of parliament 
to do this.

Mr. Martin (Essex East): Not to enact—to interfere?
Mr. Mundell: To interfere.
Mr. Martin (Essex East): That point, really, has not been decided yet. 

There is an obiter dictum of Mr. Justice Abbott that says perhaps parliament 
cannot interfere; but there is no decision. But to the extent that there is a 
decision, there is at least a limited area in which parliament does have power 
to deal with these various freedoms?

Mr. Mundell: Yes.
Mr. Martin (Essex East): And if you put in the phrase that Mr. Dorion 

suggested, “within competence”, then we are really not in difficulty?
Mr. Stewart: You might, in effect, be limiting the sovereignty of par

liament, though, if it has greater power.
23574-7—2



480 SPECIAL COMMITTEE

Mr. Browne (Vancouver-Kingsway) : Mr. Mundell said we do not know 
what the federal jurisdiction is, so that would not make the slightest bit of 
difference to it.

Mr. Martin (Essex East): With respect, Mr. Browne, he did not say that, 
If you read these decisions, it is a very delicate point, but—

Mr. Stewart: He did.
Mr. Mundell: I think I did.
Mr. Martin (Essex East): Yes; but I do not think Mr. Browne has got 

the point, if I may say so with great respect.
Mr. Browne (Vancouver-Kingsway): I would say that Mr. Martin has 

not got the point.
The Chairman: I do not think, Mr. Mundell, you have answered the point 

that Mr. Stewart just raised. Would that not, in effect, indicate, possibly, a 
renunciation of some of the sovereignty of the federal parliament?

Mr. Mundell: I would think not, actually. If you put in “In so far as it 
is within the competence of parliament it is hereby declared that these free
doms exist”, or, “It is hereby enacted that these freedoms exist”, surely 
you are staking out the whole field. Whatever parliament is competent to do, 
you are staking out. You are not limiting it.

The Chairman: Do you know of any other statute of the parliament of 
Canada that has any such declared indication of the extent of the application 
of the legislation?

Mr. Mundell: There have been quite a few statutes, mostly in the provin
cial field I think, that enact something and then say “this statute is to be 
construed as limited to the authority of the legislation”. That quite often is 
put in statutes.

The Chairman: I am thinking of the federal statutes. I cannot recall 
anywhere expressly in the act that it is stated it is limited to matters under 
the jurisdiction of the parliament of Canada. Whether it is or is not the courts 
will declare inoperative and invalid any federal statute that is not within the 
competence of the parliament of Canada. Is that not correct?

Mr. Mundell: Yes.
The Chairman: Why need we be so concerned about whether or not we 

have the words in or do not have them in when we know that actually they 
will have no effect if they are beyond the competence of the parliament of 
Canada. I am wondering why we are so concerned about it when we know the 
courts will not give effect to it if it is beyond the competence of the parliament 
of Canada.

Mr. Mundell: That, I suppose, is correct.
Mr. Martin (Essex East): Surely it is not quite; surely we want to make 

this an effective bill of rights. You say, why are we so concerned about this 
when the Supreme Court of Canada will determine whether or not we have 
exceeded our powers. I say if that is the situation, then we are producing an 
ineffective bill of rights. That is not what we want to do. I say we ought to 
produce a statute that will not run that danger in the hands of the Supreme 
Court. We should bring in a bill which is clearly within our powers.

The Chairman: I think we are not here to argue between ourselves. I 
wanted to get Mr. Mundell’s view on the matter.

Mr. Martin (Essex East): But he agreed with you.
Mr. Mundell: I was not quite clear. That is true; but what might happen 

is that the whole bill might be struck down if in some respects it goes beyond 
the authority. If you put in the limiting words you might avoid the possibility 
of the bill being struck down.
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The Chairman: But that is a lawyer’s argument.
Mr. Mundell: I suppose so.
Mr. Stewart: There might be a set of local circumstances which becomes 

national in importance and parliament would have greater power under those 
circumstances than in the normal course of events. For instance, a provincial 
act might deal with the form of worship in a certain way—that is in the field 
of religion; but if it so developed that it became a situation causing a nuisance 
or public affray or some such thing, parliament might step in and say that, 
despite your power we are going to legislate in this matter and make it a 
criminal offence, for instance. Parliament certainly would have that power.

Mr. Martin (Essex East): The courts did that very thing in the Jehovah 
witnesses case. This just shows that you cannot do what the chairman suggests.

Mr. Deschatelets: If I understand it well, this bill is raising at least two 
very important legal problems. In stating that the provisions of this bill are 
within the federal jurisdiction only, we are taking care of one diffculty. Now, 
what is the competence of the federal jurisdiction if this could be left to the 
interpretation of the courts.

Mr. Munoell: It has to be, in fact.
Mr. Deschatelets: Do you not think, in stating that these provisions will 

apply only within the federal jurisdiction, that we are taking care of an 
important uncertainty.

Mr. Mundell: Yes; it would clarify it.
Mr. Macdonnell: Are we not really trying to create a situation where 

litigation is impossible? We are wasting our time. There will be litigation so 
long as there are lawyers who issue writs. It seems to me we are very near 
the point where we are trying to guarantee that none of these words will be 
questioned. Of course,they will be.

Mr. Martin (Essex East): But we want, in so far as we can, to minimize 
that; that is the function of the legislature.

Mr. Deschatelets: On the point raised by Mr. Macdonnell I would like to 
point out to him that we have a brief from the Canadian bar association, stating 
very clearly that there are uncertainties arising out of the jurisdiction of the 
provincial as well as the federal field. If we state very clearly in this bill that 
the provisions of this bill only apply within federal jurisdiction I think we will 
take care of one of the big problems raised by this bill. That is my opinion.

Mr. Mundell: I must say that one prominent practitioner in Toronto 
informed me that he expected to retire on the litigation created by this bill. 
That is a comment in respect to what Mr. Macdonnell said.

The Chairman: I do not know how we could use more expressive and 
simple language than that which we have used. Every case that comes up in 
court is a play upon the meaning of words. Just last night I picked up the 
paper and found that a magistrate was dealing with the question as to whether 
whistling is a violation in so far as disturbing the peace. There is no end 
whatsoever to the ingeniousness of lawyers in inventing arguments. If we 
are ever going to have a statute which is free from the possibilities of lawyers 
raising questions about it, I am sure it will not be in our time.

Mr. Browne ( V ancouv er - Kingsw ay ) : Perhaps we could put in a clause 
protecting ourselves from lawyers.

Mr. Martin (Essex East): I do not quarrel with your statement, Mr. 
Chairman, nor do I quarrel with what Mr-. Macdonnell has said; but we are 
now in the process of legislating, and it seems to me that it is not only our 
opportunity, but our duty to make sure that we have language that does not

23574-7—2i
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create constitutional problems, which have been recognized as a result of our 
discussions yesterday. This is what we are trying to do. It may be a tedious 
job. but it is a very important one. I think from the highest political point of 
view it is desirable to make sure that people are not encouraged to question 
the validity of the legislation advantageous to themselves, and it is our concern 
to avoid that. That is why we are seeking to resort to the most careful lan
guage possible. I think this is very important.

I have a question I would like to ask Mr. Mundell in respect of another 
aspect of this clause. He mentioned this problem in respect of due process 
himself. Are you satisfied with the use of the phrase? Yesterday the Minister 
of Justice said that, while he agreed that the phrase “due process’’ is men
tioned in one of the statutes of Edward II, he did acknowledge that “due 
process” is not a current legal phrase in Canada, notwithstanding the existence 
of much jurisprudence on this phrase in the United States. Do you think there 
is any point in the idea that we do not now know in respect of this clause, 
what “due process’’ means? We do not know whether it is due process 
according to law, or whether it is due process according to, let us say, the 
standard of natural justice.

Mr. Mundell: I would agree that there is ambiguity there. That was the 
second point I was going to raise. I was just talking about the uncertainties 
at this stage.

The Chairman: Would that phrase not mean both due process according 
to law and due process according to the standards of natural justice? Is it not 
desirable that it means both?

Mr. Mundell: It seems to me that as a matter of clarity, if it is intended 
merely to mean, in accordance with law, then that could be said in these 
terms; but if it is intended to mean more than that, for example in accordance 
with minimum standards of justice, or something of that sort, then it could 
be left.

The Chairman: Mr. Mundell, if we were to use the words “according to 
law”, is it not possible that we would be defeating the very end we are trying 
to accomplish here? Would it not be possible then for another ingenious law
yer to argue, and argue perhaps quite effectively, that “according to law” 
means, according to a statute which specifies that a certain penalty may be 
imposed? Would we not be restricting this then, if we were to say “according 
to law”? The crown could say that “according to law” means, according to a 
statute, so that the people would have no protection in regard to these rights 
at all?

Mr. Mundell: The only point that I was making about the expression 
there is that there is uncertainty as to whether it means just that, or means 
more than that. If it was intended to have a more restricted meaning, then 
it should be so stated.

The Chairman: What other words could be used which would be more 
expressive than what have been used here?

Mr. Mundell: If you wanted the certainty of restricting the meaning, you 
could say: “in accordance with law”.

The Chairman: I do not think that is very certain at all, because I could 
certainly argue against that, without any question.

Mr. Martin (Essex East): You would not argue that, with great respect, 
successfully, because on “according to law” the law is clear. There is no 
language in Canada which says what “due process” is.

The Chairman: If you could find a law in Canada that is that clear, I 
would like to know what it is.
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Mr. Mundell: I personally would not have any difficulty in interpreting “in 
accordance with the law.”

Mr. Macdonnell: Can you guarantee all the judges would agree with you?
Mr. Mundell: Only 50 per cent.
Mr. Martin (Essex East): “According to law” is a clear expression.
Mr. Mundell: “Due process” has no defined meaning in Canada. It may 

mean minimum standards according to proper laws, if you want to put it that 
way.

Mr. Stewart: In the old statute it means the law of the land.
Mr. Macdonnell: I would like to retain you to argue against the other 

side; you would do a good job.
The Chairman : If it was “the law of the land,” surely, if we used those 

words, it would be restrictive.
Mr. Martin (Essex East): What words?
Mr. Stewart: “Due process of law—“according to the law of the land.”
Mr. Martin (Essex East): That is precisely what the witness is suggest

ing. Use “according to law.” Anyone who has had any experience with Amer
ican decisions—and Mr. Spencer has had considerable experience; he knows 
the thousands of cases in which that expression has been interpreted, and we 
are just putting ourselves into the most difficult position. We do not have 
that difficulty in Canada at the present time. We are now introducing “due 
process” after a long interval of seven centuries; and you will not find the 
phrase “due process of law” in any Canadian statute, will you? I bet you 
there is no Canadian statute, in the last 50 years, that has the phrase “due 
process” in it.

Mr. Deschatelets: The Americans—
Mr. Martin (Essex East): Under the American system it is part of the 

constitution. But if you say “according to law” it seems to me there cannot 
be anything like the ambiguity

The Chairman: Cou’d we get on to the next branch of your presentation?
Mr. Mundell: That is all I have to say on clause 2.
Mr. Martin (Essex East): I have another question to put to you on 

clause 2.
With regard to these freedoms—of religion, and so on—you have said 

there is an area of doubt as to the competence of the federal parliament with 
regard to certain aspects of these freedoms. I suggested to the Minister of 
Justice there is another difficulty with regard to the way they are stated 
here; and that is that they are stated as absolutes, and that they are not 
stated as freedoms. Take the freedom of the press, to which I referred yester
day. It must be clear that we cannot say that everyone is entitled to freedom 
of the press in Canada, because there are in existence certain laws which 
restrict the freedom of the press. The Minister of Justice said that freedom 
does not mean licence. That is all we are saying here.

Mr. Mundell: I think that there is uncertainty there, but I think that 
freedom obviously means qualified freedom. I suppose that freedom is a 
qualified matter, and I think that qualifications are inherent in the term 
freedom of the press, for instance.

Mr. Stewart: It is not absolute.
Mr. Mundell: It is not absolute. This is a problem; but where is the line 

to be drawn?
Mr. Martin (Essex East): Mr. Macdonnell is very sure of himself on this 

point, and he may be irritated if I proceed in this manner, but I must take
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issue with him. I say that this is an act of parliament; it is not a speech of 
a member of parliament. This is an act of parliament. This act says that 
there shall exist freedom of the press. Now, suppose a newspaper comes along 
and defames the character of the chairman. It would be regrettable, but it 
does so. Then that defamator would be able to use this bill as a complete 
defence. This bill says that I have freedom of the press. There is no restric
tion. And remember, this is a statute; it is not just a speech. It is a statute.

Is that argument of mine over-stretching it? Do you agree with Mr. 
Macdonnell’s groans?

Mr. Mundell: Definitely, and I disagree with you, sir.
Mr. Macdonnell: What about the law of libel? Does this bill override 

the law of libel?
Mr. Martin (Essex East): I recognize that it does, but Mr. Mundell is 

a much greater authority on that point than I am.
Mr. Mundell: Coming now to clause 3, it has been suggested to me that 

this bill might well stop at the end of clause 2, and that we should put clause 
3 as an amendment into the Interpretation Act, and that the amendment to 
the War Measures Act should go into the War Measures Act—in other words, 
making three bills out of this bill, rather than to have one, with a view to 
coming up with a simple bill of rights. That is thp suggestion which has been 
made to me by various people.

It is a matter of the form of the bill, and I do not suppose the committee 
can report out three bills, having had only one referred to them; however, 
that is the suggestion.

As to the form of clause 3, comments made to me indicate that people feel 
there is some doubt about the meaning of the words “construe and apply”, 
and that normally construe means interpret. It is a question of whether you 
have an uncertainty or ambiguity in the language; but it does not mean amend.

To construe and apply therefore would seem to be really interpretation, 
when, in effect, it means that prior laws are amended in so far as they are 
inconsistent with this statute. That uncertainty could be removed by just 
providing that prior acts arc amended or repealed to the extent that they 
are inconsistent with these freedoms. It has been suggested that would be more 
certain language. I just gave that. However, if that is correct—if this is an 
amendment of all appropriate acts, then there is some uncertainty as to the 
extent to which they are amended; and this, certainly is magnified when you 
consider the ambiguity in the words “due process of law” in clause 2, because 
it means all previous acts of parliament are amended to the extent that they 
provide for the taking of property without due process of law.

For example, may the Expropriation Act not be wholly inoperative? It 
provides for the taking of property by the simple filing of a plan and descrip
tion in the registry office, on the decision of a minister, and a person is deprived 
of his property without any process of law at all. Now, does this mean that 
the Expropriation Act is put out of business?

Mr. Martin (Essex East): What do you think?
Mr. Mundell: Well I would interpret “due process of law” would be in 

accordance with the law and, in that case, the Expropriation Act would con
tinue to operate. But, if it means according to a fair procedure, no one is 
defending the fairness of an expropriation.

Mr. Martin (Essex East): You are suggesting that we eliminate clause 
3 altogether, and that we have an amendment to the Expropriation Act.

Mr. Mundell: That has been suggested, yes.
Mr. Martin (Essex East): Would an amendment to the Interpretation 

Act, create greater certainty with regard to the effect of the legislation on 
existing inconsistent law?
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Mr. Mundell: I do not think the suggestion was directed to that point; 
it was merely a matter—

Mr. Martin (Essex East): Of simplicity of the bill.
Mr. Mundell: Of getting a simpler form of bill of rights.
Mr. Martin (Essex East): And, you would have a preamble, and then all 

we would have in the bill of rights would be the preamble and clauses 1 and 2.
Mr. Mundell: That is correct. That has been suggested.
Mr. Martin (Essex East): What would happen to the War Measures Act?
Mr. Mundell: We would have another bill amending the War Measures 

Act .
Mr. Martin (Essex East): That would be an amendment by another bill.
The Chairman : How about section 5? Would you not want section 5 in? 

We are surely not exhausting all the freedoms in section 2?
Mr. Mundell: I would have thought that if you had a preamble it could 

be made reasonably clear that this is not intended to be exhaustive, as a 
matter of interpretation.

Mr. Stewart: Clause 5 could be incorporated in clause 2.
The Chairman: For the purposes of minimizing litigation, would it not be 

desirable to have a clause like 5 in?
Mr. Mundell: It would. I suppose the only objection to it would be that 

you are, again, complicating what would be a very simple document.
Mr. Martin (Essex East) : What about Mr. Stewart’s suggestion, that 

clause 5 be incorporated somewhere in clause 2?
Mr. Mundell: That could be done, yes—making it a subsection (2).
Mr. Stewart: Setting out the bald declaration and bringing in the specific 

ones, is what I had in mind.
Mr. Martin (Essex East): It seems to me that this is a very novel sug

gestion. By amending the Interpretation Act, we could get all the effect that 
is in clause 3?

Mr. Mundell: Yes.
Mr. Martin (Essex East): That would not remove some of the difficul

ties that some of us find with regard to certain paragraphs in clause 3.
Mr. Mundell: No, it would not. It could be moved over exactly as it is into 

the Interpretation Act.
Mr. Martin (Essex East): That is a very interesting suggestion. If we 

do that, we are still confronted, as I say, with certain difficulties, and I would 
like to ask some questions about those difficulties.

Would an amendment to the Interpretation Act, or will clause 3 have 
the effect of overriding existing inconsistent legislation?

Mr. Mundell: That would be my interpretation of this provision.
Mr. Martin (Essex East) : It will have that effect?
Mr. Mundell: Yes.
Mr. Martin (Essex East): You said that you did not think it would over

ride the Expropriation Act?
Mr. Mundell: Depending on the interpretation given to “due process 

of law”.
Mr. Martin (Essex East): Would it override the various sections of the 

Immigration Act?
Mr. Mundell: It might well. It might affect the National Defence Act too.
Mr. Martin (Essex East): Have you been able to make any examination as 

to the number of statutes that would be affected?
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Mr. Mundell: No, I have not, Mr. Martin; I am sorry.
Mr. Martin (Essex East) : Do you think that section 3 helps in interpreting 

section 2 at all in so far as it has a bearing on it?
Mr. Mundell: I do not think it really has any such effect.
Mr. Martin (Essex East): Yesterday a surprising number of us, even 

including Mr. Browne who resists almost everything I suggest, were concerned 
about 3(b)—even the chairman had some reservations, and that is saying 
something.

The Chairman: Thank you.
Mr. Martin (Essex East): We know that this could have the effect of 

abolishing capital punishment—that the words “cruel, inhuman or degrading” 
would create very great uncertainty. The minister is looking at this too. Have 
you any comment to make on that?

Mr. Mundell: I would certainly agree that it creates uncertainty. We will 
not know whether or not it abolishes capital punishment until the Supreme 
Court of Canada resolves the uncertainty; but it could be so interpreted. It is 
almost in contradictory terms to talk about degrading and punishment, because 
punishment by its very nature is generally degrading. It rather suggests there 
are no degrading punishments, which is an oddity in itself.

The Chairman: It was suggested in the interpretation of the word “de
grading”, as well as the words “cruel and inhuman”, that regard is to be had 
to the fact that the individual with whom we are dealing has committed an 
offence. It is to be viewed in the light of what is degrading punishment or 
treatment of such a person.

Mr. Mundell: That would be one interpretation.
The Chairman: Do you feel there is some merit to this argument.
Mr. Mundell: I would think that a court coming to this section would 

treat “cruel, inhuman or degrading” really as something beyond what we have 
now.

Mr. Martin (Essex East): We should adjourn now. I am willing to come 
back after the orders of the day.

The Chairman: What is the wish of the committee?
Mr. Mundell has expressed a willingness to return after the orders of the

day.
We will have a recess until the orders of the day have been reached.
The Chairman: I will call the meeting to order.
Do you wish to continue your questioning, Mr. Martin.
Mr. Martin (Essex East): I think we should let Mr. Mundell continue to 

make his remarks in regard to clause 3.
Before beginning with that, I would like to correct an impression that I may 

have created, but which I did not really intend to create. The Canadian Press 
did report the intention to set up a special committee. I would not want to thjnk 
that anything I said was a reflection upon the press. My comment was that all 
the papers did not carry an indication of the intention to establish a committee. 
I say this in all fairness to Mr. Nelson, who is a very diligent, careful and 
responsible newspaper man.

The Chairman: Thank you, Mr. Martin.
When we recessed we were in the process of asking Mr. Mundell questions. 

Shall we now continue?
Mr. Mundell: Do you wish me to continue?
The Chairman: Yes, if you have anything further to say.
Mr. Mundell: I would like to refer to one thing in clause 2 that has been 

drawn to my attention during the recess. In the French version, “due process
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of law” is translated, and you will pardon my accent, as “par des voies légales” 
which, I understand, means “by legal mean's”, which is, in effect, “in accord
ance with law”. Taking the French version along with the English version, it 
would look as though “due process of law” means “in accordance with law” in 
the English version. The ambiguity is resolved in the French version.

Mr. Deschatelets: Have you seen the French translation of the bill as 
to the meaning of “due process of law”?

Mr. Mundell: That is just what I was referring to.
Mr. Martin (Essex East) : That is just what he was saying.
Mr. Deschatelets: Do you like this translation? Do you think it means 

the intent that we had in mind?
Mr. Mundell: I cannot speak about the intent, sir, but it expresses the 

narrower interpretation of “due process of law”, I would think, rather than 
the wider one, and would give that meaning to it.

In regard to clause 3, I have suggested that there have been comments 
about the use of the language, “construed and applied” with respect to past 
acts, and suggestions have been made that this clause might be broken in two. 
The provision, relating to past acts, makes it clear that it is intended to amend 
anything inconsistent with the bill of rights. That is one suggestion that has 
been made, because people who have spoken to me say they find it difficult 
to construe the words “construed and applied”. That is just one suggestion 
made to clear up the uncertainty that some counsel see there.

Coming down to the enumerated paragraphs in clause 3, mention has 
already been made of the uncertainty in relation to the words “cruel, inhuman 
or degrading treatment or punishment”. Again, I cannot speak as to the policy 
of the act, but just as a technical comment, there is an uncertainty there as 
to whether, for example, capital punishment would survive. I suggest that 
it has been suggested to me that the meaning should be made clear.

Mr. Martin (Essex East): Do you have any suggestion in respect to a 
proposed wording in substitution?

Mr. Mundell: One suggestion is to stop the wording at “torture”. That 
has been one suggestion that has been made. Another suggestion has been 
to use the words “cruel, unusual treatment or punishment rather than “inhuman 
or degrading”. The phrase “cruel or unusual” would more or less mean that 
the thinking behind it was that anything that is now going on is not unusual, 
but anything in the future that varied from this would be cut out.

Mr. Stewart: The minister stated that if a change were made it would 
be less than the declaration in the international charter of the United Nations. 
I believe that was his comment.

Mr. Martin (Essex East): Yes, that is it. His comment was, as Mr. Stewart 
points out, that if he changed the word in here, Canada having accepted the 
declaration on human rights, we would be presumed to be now putting in our 
own statute law an obligation less than is supported in general terms. I just 
point out there that the declaration on human rights has a different signifi
cance in a particular statute. That is obviously one of his concerns. Have you 
any comment to make in that regard?

Mr. Mundell: I really do not have any comment, I do not think. It is a 
question, I suppose, of whether we want to adopt that language with the uncer
tainties or not. Maybe the thing to do would be to drop the whole provision 
in that case.

Mr. Martin (Essex East): Yes. Mr. Badanai made that suggestion. He 
felt that this was covered by (o) and (c), but the minister pointed out that 
he thought it was not covered. He thought we had to leave at least some aspect 
of this in, particularly in view of the declaration on human rights, and I must
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say, that seemed to be the only position to take. Your suggestion is now that 
it should stop at the word “torture”, so as to read: “impose or authorize the 
imposition of torture”, is that it?

Mr. Mundell: Yes. I am only speaking now on the question of uncertainty.
Mr. Browne (Vancouver-Kingsway) : Mr. Chairman, I wonder if I could 

ask Mr. Mundell if he suggests possibly using the words “cruel or unusual”, 
because I think the wording in the American bill of rights, and in the English 
bill of rights, are “cruel and unusual”? Not being a lawyer, I do not know 
whether it would mean, to take the Criminal Code, that it would have to be 
both “cruel and unusual,” or whether the word “cruel” would stand on its 
own, or whether “cruel or unusual” could still be open to the court to decide 
whether capital punishment was cruel.

Mr. Mundell: I think it should be “cruel and unusual.”
Mr. Browne (Vancouver-Kingsway): It seems to me that should be so. 

That is what I would think. It seems to me, from what was said yesterday, that 
would maintain what we have at the present time.

The Chairman: That would maintain a cruel punishment, if it happened 
also to be a usual punishment, would it not? I query the advisability of that.

Mr. Mundell: I would think maybe the best thing to do would be to omit 
the provision, actually. We have not, I suppose, enacted all of the provisions 
of the declaration of human rights.

Mr. Browne (Vancouver-Kingsway): It seems to me that so far as the 
British law is concerned, and as far as our understanding of justice is con
cerned, the words “cruel and unusual” have been in the bill of human rights 
for a long time. Our present Criminal Code has come within that scope; and 
in this bill we are wanting to set out and protect the rights we now have. I do 
not think we want to go on putting the courts in the position of uncertainty; 
and there could be quite a difference of opinion as to what is “cruel" punish
ment. In the view of some people almost anything would be cruel punishment. 
It seems to me the words “cruel and unusual”, having been used for so many 
years, have a certain application, and our present Criminal Code has been 
enacted by parliament obviously because those are the punishments they want 
to inflict and they come within the scope of the term “cruel and unusual.” 
Whereas, I think an extension of anything we now have in terms of punishment 
could possibly come under “cruel and unusual punishment”, if they were to 
be made more severe.

The Chairman: You have no further comment on that, Mr. Mundell?
Mr. Mundell: No, I just emphasize, again, the feeling there is uncertainty 

there and. possibly, the thing to do would be to drop the provision of that. 
That would avoid the uncertainty and the downgrading of the international 
declaration.

Mr. Jung: This may be a little too obvious, Mr. Chairman, but could we 
not solve this by saying “other than the punishments prescribed by law1 at the 
present time”—add that to this particular section?

Mr. Mundell: That is really the effect of the word “unusual,” is it not?
Mr. Jung: Yes.
Mr. Mundell: The assumption would be that what is now in operation 

would be “usual.”
Mr. Martin (Essex East): Would you speak up, please? I did not hear 

what Mr. Jung said.
Mr. Jung: It is not an opposite point. I was trying to clear up a doubt in 

my own mind.
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Mr. Mundell: Now I come to paragraph (d). It appears to enact a very 
novel provision, in fact. It says that no statute shall:

(d) authorize a court, tribunal, commission, board or other authority 
to compel a person to give evidence if he is denied counsel—

I think this is the first time it has ever been provided that witnesses are en
titled to counsel. The general assumption is that the witness is there to tell 
the truth, and he does not need counsel. As far as the bringing out of his 
story is concerned, it is left to counsel for the parties; and so far as protecting 
the witness is concerned, it is left to the court, to the judge. This would have 
the effect of creating a three-ring circus: a counsel for the plaintiff, a 
counsel for the defendant, and a counsel for the witness.

I suggest it would probably destroy the value of cross-examination, if 
the witness could have his own counsel to protect him. I suggest that pos
sibly what was intended was that he should not be compelled to give evidence 
unless he has the opportunity of consulting with counsel before giving evidence; 
and, in other words, be advised as to his right to protect himself against self 
crimination. The classic example of this was the spy cases in which witnesses 
were not allowed to consult counsel, and all the evidence they gave before the 
court was admissible in a subsequent prosecution.

Mr. Stewart: The witness must ask for the protection of the court himself.
Mr. Mundell: Yes, and if he does not know he has to initiate it, well. I 

think if that is what was intended, it should be made simply, “if denied the right 
to counsel before giving evidence”. This is a very sweeping statement, the 
assumption being that witnesses do not require counsel.

The Chairman: May I point out that paragraph (d) states or has reference 
to a denial of counsel, and protection against self-incrimination or other 
constitutional safeguards. Should not those all be read together?

Mr. Mundell: I am not quite sure that I follow what you mean when you 
ask if they should be all read together. I agree that the word “denied” goes with 
all three of them, and that maybe there should be a little change in the word
ing. I suggest you change it to read “to consult counsel before giving his 
evidence, or is denied protection against self-incrimination or other consti
tutional safeguards”. I think it is a matter of whether a witness who is com
pelled to give evidence is entitled to counsel while giving that evidence, or is 
allowed to consult counsel and be advised as to his rights before giving his 
evidence.

Mr. Martin (Essex East): I do not quite understand. I understand your 
point, and I raised it yesterday with the Minister of Justice. At the time he 
satisfied me, but I do not quite get it now. You said right now that it was 
information given by the chairman about counsel?

Mr. Mundell: I do not think I quite follow you, Mr. Martin.
Mr. Martin (Essex East): Do you still think that this is the wrong way? 

It is worded:
(d) authorize a court, tribunal, commission, board or other authority 

to compel a person to give evidence if he is denied counsel, protection 
against self crimination or other constitutional safeguards.

Do you still say that this is the wrong use of the word counsel in that 
context?

Mr. Mundell: I would say that the plain words are that the witness is 
entitled to counsel, and protection against self crimination or other con
stitutional safeguards; the word “or” in line 25 would indicate that he is entitled 
to all three of these separately. But I would suggest in plain wording that the 
witness is entitled to counsel.
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Mr. Martin (Essex East): The Minister of Justice said yesterday that I 
was using “counsel” in itself, and that the qualifying words were a protection 
against self crimination and other constitutional safeguards. It was only 
where he would be likely to criminate himself, or to be denied constitutional 
safeguards that he was entitled to counsel.

Mr. Mundell: I would not agree with that interpretation.
Mr. Martin (Essex East): You say you would not?
Mr. Mundell: No.
Mr. Martin (Essex East): That was the point. What do you suggest, 

Mr. Chairman?
The Chairman: I rather gathered from the comments yesterday that it 

involves a denial of counsel, where the person has the right to counsel, and 
that it was limited in that respect.

Mr. Mundell: At the present time I do not think witnesses are entitled 
to counsel.

Mr. Stewart: No. I think that is fundamentally correct.
Mr. Mundell: As a matter of fact, I recall one occasion when, upon 

being called to give evidence in connection with some matters which occurred 
before a commission, I could not give that evidence without consent of the 
commission, but I had to take the objection as a witness, myself, and not 
through counsel.

Mr. Browne (Vancouver-Kingsway): Do you take it that this word 
applies only if he had one of the three, that he would be entitled to only 
one of the three, and not to all three, and that he would be denied counsel, 
or denied protection against self crimination? But if he had protection against 
self crimination, then he would not be entitled to counsel.

Mr. Mundell: He can always claim the protection of the Canada Evidence
Act.

Mr. Browne (Vancouver-Kingsway) : Whether or not he is denied counsel, 
and before criminating himse'f by giving evidence; so there would be no reason 
for him to have counsel.

Mr. Mundell: Possibly my point is met by the fact that we have to 
discuss it. I suggest there is uncertainty, and possibly an interpretation which 
is of a very sweeping nature, and that he is entitled to counsel.

Mr. Browne (Vancouver-Kingsway): Your own feeling, from reading 
that clause, is that he would have to have all three, “denied counsel, pro
tection against self crimination or other constitutional safeguards”? That 
is your contention?

Mr. Mundell: That is right, that is my interpretation. Now, if I might 
pass on to paragraph (e), it raises another uncertainty I suggest, in the word 
“hearing”.

Paragraph (e), as I understand it, relates to hearings in connection with 
the determination of civil rights and liabilities, while paragraph (f) relates to 
criminal charges.

The present state of the law is that, unless a statute provides to the 
contrary, expressly or by implication, where a person’s rights are determined, 
he is entitled to fair process, under the rules of natural justice. But that may 
not include an early hearing; it may be just a hearing in the broad sense of 
the term, the right to make his case. It may be in writing. I do feel the word 
“hearing”, as here, in conjunction with paragraph (/), might be interpreted 
to mean an oral hearing, and this would seriously complicate many established 
administrative procedures. I am thinking of the Workman’s Compensation Act 
and other statutes where, generally speaking, it was to get away from formali
ties that an abbreviated procedure was adopted, although it is supposed
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to be fair and good. It might be the word “hearing” might be interpreted to 
mean oral hearing, whereas if you said “a fair procedure in accordance with 
the principles of fundamental justice for the determination of his rights and 
obligations”, I think that probably is what the section is aiming at.

The Chairman: Well, Mr. Mundell, I think when we consider these clauses, 
including (e), that we must not lose sight of the premise, and what section 3 
deals with is the construction and application of statutes.

Now, what we are saying in (e) is that a statute is not to be construed or 
applied so as to deprive a person to the right of a fair hearing. So, if in the 
statute there is a provision for a hearing which is fair, and that is made 
available to every person, then there is no denial of a right to a fair hearing.

Mr. Mundell: Yes.
The Chairman : And, taken in that context, I really do not see any diffi

culty.
Mr. Mundell: Well, let us take the case of an arbitrary assessment under 

the Income Tax Act, or an assessment under the Excise Tax Act, which would 
determine the rights of the taxpayer, subject to his appeals and so on. That is 
a determination of his rights but, at the present time, there is no hearing of 
any kind at all.

The Chairman: Oh yes, sure. I do not know of any province, for instance, 
in the Income Tax Act, where you are denied a fair hearing because, in the 
first place, there is a provision for a simple notice of objection, which brings 
about a review of the matter by the taxing authorities; and that is followed with 
the right of appeal to an appeal board. I do not think there could be any con
struction of the Income Tax Act which could be said to be a denial of the 
right to a fair hearing. I think the act makes ample provision for a fair hearing.

Mr. Mundell: I was thinking of the initial step—say, where the tax
payer does not keep proper records, and the minister assesses him for $50,000, 
or some such round figure as that. That is a determination of his rights at 
that point, unless he appeals. He has had no hearing at that time, and I sug
gest it may create uncertainties.

The Chairman: Well, I cannot imagine anyone arguing that under the 
provisions of the Income Tax Act the taxpayer is being denied the right to a 
fair hearing. I think there is ample provision for a fair hearing, and I think 
that is the way this section should be interpreted.

Mr. Martin (Essex East): This problem troubled me yesterday, and I 
still am troubled with it. Take, under the Food and Drugs Act, the minister 
may confiscate any amount of imported fruits— dates, for instance—on the 
grounds that they contain a percentage of deleterious substance. Now,—and 
correct me if I am wrong, Mr. Driedger—I do not think there is any procedure 
by which that discretion of the minister can be controverted.

Mr. Mundell: And, the action can be taken without a hearing.
Mr. Martin (Essex East): Yes, the action can be taken without a hearing, 

and a minister who takes that course would lay himself open, and there is 
no obligation on him.

Mr. Mundell: There is also, of course, another curious thing, coming back 
to the Expropriation Act. What is meant by “determination of his rights and 
obligations”?

The Minister of Public Works decides to expropriate a piece of property: 
he causes a plan and description to be filed: the owner has lost his property. 
There is no opportunity of making any representations that it should not be 
taken. He gets no hearing at all. I know of one instance where for eight 
months after the property was taken, the owner did not even know it. Would 
this mean there would have to be an oral hearing before any expropriation?
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The Chairman: I would not think so. Surely there is provision in every 
Expropriation Act for a determination of the rights of the party.

Mr. Stewart: That is, again, as to quantum of damages, not as to the 
question of title. As Mr. MundelJ points out, when the plan is filed, you auto
matically lose title to the property. You have a right, of course, to come into 
court and establish your damages and your compensation for illegal and un
lawful taking; but you have lost title to the property—that is the point you 
are making?

Mr. Mundell: Yes.
The Chairman: That is not what this clause is driving at. You have to 

read the whole paragraph together:
Deprive a person of the right to a fair hearing in accordance with 

the principles of fundamental justice for the determination of his rights 
and obligations.

“For the determination of his rights and obligations.” A statute is passed, 
providing for expropriation, which is compulsory, and then it spells out his 
right as being the right to compensation. What is said is that there must be a 
fair hearing to determine his right to compensation.

Mr. Martin (Essex East): But, as Mr. Stewart points out, there are more 
than the rights to compensation involved in the crown's act. There is the 
seizure of property; there is the right of the individual to say to the crown, 
“You shall not take my property”, and to argue that point.

The point Mr. Mundell is taking is that he has an instance—as a matter 
of fact, Mr. Justice Thorson himself, who deals with compensation cases, in 
an address that he gave to the university of Ottawa—I have a copy of it— 
pointed out the denial of human rights in the Expropriation Act, on this very 
point.

The Chairman: That may be; but I do not think that clause 3(e) gives 
the owner any redress at all. I think the redress that we are providing for 
the owner is in clause 2(a). That is the right not to be deprived of his prop
erty except by due process of law.

Mr. Martin (Essex East): Well. I tell you that is the whole point of the 
constitutional question, clause 2(a). That is a provincial matter. He will not 
get any redress under this bill, on clause 2(a).

But I would think, Mr. Mundell, that clause 3(e) would help an individual 
in the situation you are talking about. He will be given an opportunity of a 
fair hearing.

Mr. Mundell: I might mention, sir—
Mr. Martin (Essex East): I think it corrects that.
The Chairman: He will get a fair hearing; but it may be beyond the power 

of the court that conducts the hearing to relieve from the liability to expro
priation. '

Mr. Martin (Essex East): That is right. This clause does not deal with 
finality; this clause simply provides that he shall be given the opportunity of a 
fair hearing in accordance with the principles of justice. It does not say there 
shall be a decision. But the right of a hearing is, in my judgment, a very 
important right that a citizen should have, and I am now taking issue with 
Mr. Mundell, thinking that this is a good provision.

Mr. Mundell: I agree with the idea of representation. You may recall—
I think it is under the Fuel Act in Ontario; certainly, under most of the provin
cial expropriation provisions—for instance, a pipe line company, if it is going 
to expropriate property, has to go before the fuel board and obtain approval



HUMAN RIGHTS AND FUNDAMENTAL FREEDOMS 493

for the expropriation, after giving notice to all the interested pai ties. They 
have an opportunity of making representation at that time. Do not expro
priate my property; take somebody else’s”—that is the usual argument.

They have an opportunity of making representations against the expro
priation itself, and I think that is a very good provision. But what I am sug
gesting is that a fair hearing here might mean that you have to have an oral 
hearing. Also, I would point out its uncertainty, that if this does knock out the 
Expropriation Act, or some other statute, it is purely negative. It knocks them 
out, but does not substitute anything.

It may be fantastic, but you may find, if it did knock out the Expropriation 
Act, that you have no power of expropriation, by reason of this statute. You 
would have to come along and make a positive amendment.

Mr. Martin (Essex East): I think the expropriation Act has to be 
amended, to bring it in conformity with this bill. Of course, I think all the 
other acts have to be amended also. But I do not think this bill does it.

The Chairman: I suppose the point is before the committee; but I construe 
“fair hearing ” as being directly concerned with the determination of the rights 
and obligations of the individual—and that is all it relates to.

Mr. Mundell: May I just draw this to your attention, sir. I think maybe 
the word “procedure” would be better than “hearing”. That is really my point— 
“a fair procedure”.

The Chairman: That is why I think clause 2(a) is the one that protects 
the owner.

Mr. Mundell: Then— if I might go on, sir—I have nothing specific on the 
War Measures Act provisions, the other main part of the bill, clause 6, from the 
point of view that I am expressing and also the comments of people with whom 
I have spoken. It does, however, adopt the idea of amending the other act, like 
clause 3 might amend the Interpretation Act.

Mr. Martin (Essex East): Excuse me, Mr. Badanai had a question.
Mr. Mundell: I beg your pardon.
Mr. Badanai: First of all, I would like the permission of the chairman to go 

back to section 3(b), if I may. I would like to have the opinion of Mr. Mundell 
on this. It seems to me that (b) really is superfluous in a sense. I would think 
that (b) could very easily be left out without any prejudice to what the rest of 
the bill is trying to convey. As everyone knows there never has been torture 
or cruel, inhuman, degrading treatment or punishment in the past so far as our 
law is concerned. This particular section would indicate that we have had that 
situation. I cannot imagine in recent times, since confederation, that we have 
had any situations that would require clarification. I would like to have Mr. 
Mundell’s opinion on this particular section.

Mr. Mundell: I would agree that the provision could well be omitted from 
the bill. I suppose the argument for putting it in is that it is in the international 
declaration. There is a great deal more that is not in the bill, and why this 
particular one was picked I suppose is a matter of government policy. However, 
if it could be omitted it would eliminate a great deal of uncertainty.

The Chairman: May I direct your attention to the fact that the statute 
applies also to future statutes. Is it not a restraint upon parliament in the future 
designating a punishment or treatment that is cruel?

Mr. Mundell: To the extent that the statute did not expressly over-ride 
this section, it would be a restraint. It is a rule of interpretation.

The Chairman: I think it is directed towards future statutes and is not an 
indication that present statutes are in violation of that principle at all.
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Mr. Mundell: This was the argument for uncertainty. That is the ques
tion: does it affect existing statutes?

The Chairman: I think it does affect existing statutes, but I am fairly 
confident myself that in the interpretation of the existing statutes after the 
passing of this bill they will be interpreted the same as before the passing of 
this bill.

Mr. Mundell: That is the problem of interpretation, is it not?
The Chairman: Do you quarrel with this confidence I have?
Mr. Mundell: I would be inclined to agree with you; but I do know a great 

many people would think that capital punishment, for instance, would be cruel, 
inhuman and degrading.

The Chairman: Individuals, yes; but how about a court?
Mr. Mundell: It might be that some courts would hold that.
The Chairman: If a court does, then of course, parliament might have to 

reconsider the matter.
Mr. Martin (Essex East): There are a lot of judges now who do not 

believe in capital punishment.
The Chairman: Per se as capital punishment; but not necessarily because 

it is cruel or is a torture. They just do not agree in the principle of capital 
punishment.

Mr. Martin (Essex East) : But we are now giving them a legal opportunity 
of saying that capital punishment in the case of murder shall not be the punish
ment imposed. If they do take that course, just think what happens. There is 
no discretion; if the jury finds that the man is guilty the judge must impose 
the death sentence. What happens then? Does he order a new trial.

Mr. Mundell: I suppose it would become one of the cheaper crimes. I 
think it would probably come under the omnibus section which provides a 
one year penalty, so the penalty for murder would be one year.

The Chairman: Coming back to the argument of the minister, in the in
stance of a brutal murder, hanging would not in that light be considered to be 
cruel or inhuman.

Mr. Martin (Essex East) : Are we going to sit this afternoon?
The Chairman: I was hoping we would conclude.
Mr. Browne (Vancouver Kingsway): Surely we are not going to bring 

back Mr. Mundell.
Mr. Martin ( Essex East) : I have to go now.
Mr. Mundell: I am in the hands of the committee.
The Chairman: If we permit you to continue and conclude your questions 

would that be satisfactory?
Mr. Martin (Essex East) : I am late now, and I have some other questions. 

It is now 1 o’clock.
The Chairman: I think this is perhaps one area in which we can accom

modate Mr. Martin.
Mr. Martin (Essex East): That would be a most unusual situation.
The Chairman: I say that just to show how considerate I am.
Mr. Martin (Essex East): If you keep this up I will become quite mellow.
We are going to be here today in any event.
Mr. Deschatelets: Perhaps we' could meet at 2.30.
Mr. Martin (Essex East): The government in its wisdom and mismanage

ment of affairs is keeping us here. Mr. Mundell does not mind returning.
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The Chairman: I think those remarks are redundant. What time would 
it be convenient to meet again? I might just as well go overboard now.

Mr. Martin (Essex East): I would suggest 2.30.
The Chairman: Is it agreeable to the members of this committee to meet 

at 2.30, in these special circumstances?
Mr. Stewart: IShall we meet at 2.30 for half an hour?
Mr. Browne (Vancouver-Kingsway) : You do not know Mr. Martin’s 

ability.
The Chairman: I am afraid I cannot say how long it will take.

We will adjourn until 2.30.

AFTERNOON SESSION

Saturday July 23, 1960 
2.30 p.m.

The Chairman: Gentlemen, we have a quorum.
I think first of all I should thank you all for arriving so promptly.
Mr. Martin (Essex East): I think we should note, Mr. Chairman, that 

those on your left hand are here in larger proportion on time than perhaps 
at any other meeting we have had. I hope this is on the record.

The Chairman : I was fearful that you might mention that.
Mr. Macdonnell: They are all terrified of you.
The Chairman : I believe when we adjourned we were in the question 

period.
Mr. Martin indicated that he had a lot of questions to ask.
Mr. Martin (Essex East) : Yes, I have lots of questions, and Mr. Deschate- 

lets has lots of questions as well as Mr. Badanai.
The Chairman: Perhaps this is one occasion when you should not have 

the last word.
Mr. Martin (Essex East): Mr. Deschatelets will begin first.
Mr. Deschatelets: On what clause were we asking questions?
Mr. Stewart: We were considering clause 3.
The Chairman: I think we had just reverted to clause 2. We have moved 

on now to clause 3.
Mr. Deschatelets: At the opening of your remarks this morning, Mr. 

Mundell, did you express the hope that this bill of rights should be carried 
into constitution?

Mr. Mundell: No. I think what I said, sir, was, that while that issue 
did not arise except as a criticism of this bill, I was not going to deal with it at 
any length. I had brought to the attention of the committee, therefore, a very 
considerable body of opinion opposed to that suggestion as well as in favour 
of it.

Mr. Deschatelets: Now, Mr. Mundell, are you aware of the resolution 
that has been passed by the Quebec legislator on February 3, 1960, expressing 
their concern as to the uncertainties of this bill of rights in regard to the 
constitutional questions involved?

Mr. Mundell: No, I was not aware of that resolution, sir.
Mr. Martin (Essex East): Mr. Deschatelets, may I suggest that we put 

that resolution in as an exhibit?
23574-7—3
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Mr. Deschatelets: It is printed in French, Mr. Chairman.
Mr. Martin (Essex East): That is an official language.
Mr. Deschatelets: Should I put it in?
Mr. Martin (Essex East): Certainly, that is an official language. Mr. 

Browne will help us with the translation.
The Chairman: It has been suggested that Mr. Fulton read it into the. 

proceedings.
Mr. Deschatelets: Mr. Chairman, if you will permit me at this point, 

I would say Mr. Fulton has admitted that in the lower house in Quebec 
both parties have agreed that they were afraid of the extent of this bill as 
far as the constitutional rights are concerned. This was agreed on February 
3. I do not remember that the minister has talked about the resolution that 
has been unanimously adopted.

The Chairman: It is my recollection that he read it completely into the 
record. There were not very many of the present members here at that time.

Mr. Martin (Essex East) : It must have been done when there was a 
vote in the House of Commons.

The Chairman: I think that was the morning, Mr. Martin, that you and 
Mr. Deschatelets were not here.

Just a minute, I will check on this.
Yes, I understand that it was given to the reporters.
Mr. Martin (Essex East): Does it appear in the minutes now?
The Chairman: I am quite sure it was completely read into the record.
Mr. Martin (Essex East): If it is in the minutes that will help Mr. Des

chatelets.
The Chairman: We do not have it before us at this moment.
Mr. Deschatelets: Mr. Mundell, may I have your opinion as to the pro

posal which has been advanced by the present attorney general of the prov
ince of Quebec that an inter-provincial conference be held in order to study 
this bill of rights in its present form, before discussing it with the present 
government. Would you feel that in the light of what has happened, that 
every step should be exhausted, so that we could have a national bill of 
rights with the cooperation of the provinces?

Mr. Mundell: If you want my personal opinion, I am opposed to a bill 
of rights. I like the traditional method that we have of protecting our liberties 
in this country. When I say I am opposed to a bill of rights, I do not mean 
that the question of a bill of rights is not a matter of interest. Everybody, I 
think, concurs in the need for the maximum protection for human rights and 
fundamental freedoms; but is the bill of rights the best means of protecting 
those liberties? I think my basic reasoning would be a bill of rights might 
afford some protection, but also has disadvantages; and I think the disadvantages 
outweigh the advantages. What I am speaking of today is the assumption there 
is going to be a bill substantially of this nature.

Mr. Martin (Essex East): That is right.
Mr. Mundell: In answer to your inquiry, my answer would be, I would 

not exhaust the means of getting a national bill of rights; I would not have one.
Mr. Deschatelets: Since this bill, in its present form, has been adopted 

on second reading, do you not feel that we should have, or try to have the 
provinces concur in the bill we have now?

Mr. Mundell: If the interpretation that I understood was suggested 
by the minister, that this bill does have the legal operation to create these 
freedoms, at least, to give them further legal force, I can see the possibility
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of provincial laws being overridden by this federal act. It would seem, to 
ascertain the effect of the bill, that there would be value in a conference with 
the provinces, because then each province would be in a position to assess the 
effect of the bill on its own position, which is a little more than anybody 
looking at it from a national point of view could do.

The Chairman: There could be no overriding of matters entirely within 
the jurisdiction of the provinces?

Mr. Mundell: If I could put it this way: supposing, as is suggested in the 
press case and in these other cases, there may be an aspect of these free
doms—or, rather, that these freedoms are really something more than property 
or civil rights and are matters of inherent national importance; maybe parlia
ment can protect them across the board, if I might use that expression. There
fore, perhaps there should be a federal act that would override any provin
cial legislation that infringed these freedoms.

Mr. Deschatelets: Mr. Mundell—
Mr. Martin (Essex East): Would you permit one interruption?
Mr. Deschatelets: Go ahead.
Mr. Martin (Essex East): I notice Mr. Macdonnell is here, and we are 

very happy to have him with us, as he has a great interest in this subject. 
I also see that we have Mr. McGee here, and in view of Mr. McGee’s interest 
in the abolition of capital punishment, I would be quite prepared, as one mem
ber of the committee, to allow him to ask questions. I say that, as it has been 
strenuously argued that clause 3(d) will have the effect of making unnecessary 
the efforts that he has launched in the House of Commons to obtain the aboli
tion of capital punishment. Maybe Mr. McGee has come in for that purpose. I 
would be prepared to extend him that courtesy, in view of his great interest 
in the subject. I do not want to interrupt Mr. Deschatelets at this point.

The Chairman: Is it agreed, then, gentlemen, that both Mr. McGee and 
Mr. Macdonnell will be permitted to ask any questions they consider they 
would like to have answered?

Agreed.
Mr. Deschatelets: I refer you again to paragraph (b) of the bill where 

it is mentioned that the right of the individual is to the protection of the law 
without discrimination of sex. You have raised this morning many cases where 
there could be uncertainties as to the mutual rights of the legislatures and the 
provincial government.

Now, since we have in the province of Quebec the Civil Code which, as 
you know, is the Napoleonic code, where the husband has more rights than 
the wife, do you not think there would be here, if we recognized that there 
should not be any discrimination of sex—do you not think that there is the 
danger of encroachment with the civil rights of the province of Quebec, if we 
state, as we are, that these should be free, free now, and fundamental rights?

Mr. Mundell: I must say that this is one section that I did not mention 
earlier. I have some difficulty in assigning any meaning to this provision. But 
it seems to me that if it is the right of the individual to have the protection 
of the law, I would interpret that to mean that there may not be any dis
crimination in law, but that he has equality before the law, but not necessarily 
equality by the law.

As I said, I have some difficulty in assigning precise meaning to it, but 
it is not right that there should be no discrimination at all in the law, but 
just the right that you should have the protection of the law. That is all.

Now, where the line is, I do not know; but I do not think there should 
necessarily be any encroachment in the case you mention.

23574-7—34
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Mr. Batten: Did I understand Mr. Mundell correctly when he said that 
he would rather not have a bill of rights?

Mr. Mundell: That is right.
Mr. Batten: Do you think we would be better protected under the law of 

the land and of the Criminal Code?
Mr. Mundell: I think they offer the same protection, and I think the 

bill of rights might well bring with it some disadvantages, particularly if we 
put it into the British North America Act. In fact, I would not be opposed to a 
bill of rights so long as it had no effect. But I think that any effective bill of 
rights will have some disadvantages.

No doubt the committee has heard of the long history of child labour and 
how it was protected or permitted to continue until 1925, because of the free
dom of contract clause.

Basically I think my objection is that a bill of rights, particularly in the 
British North America Act, would change the- centre of gravity as far as policy 
is concerned from parliament to the Supreme Court of Canada.

Now, I have the greatest respect for the Supreme Court of Canada, but I 
would prefer to leave policy decisions on matters of freedom to our elected 
representatives rather than to the judges.

The history in the United States shows that the judges did not do a very 
good job. As a matter of fact, I do not see any reason why we could expect 
that they would do any better job in the future.

Mr. Batten: Do you think that the ordinary person who did not have 
too much knowledge of law might be encouraged to bring cases to court to 
a greater extent than he would do if we did not have any bill of rights?

Mr. Mundell: I just do not know that I can answer that now.
I agree that a bill of rights of this nature will have an educational effect, 

and whether they would bring a case to court probably depends on the legal 
advice they get. However, I do not know that it would have any effect, one 
way or the other.

Mr. Batten: A good deal has been said in this committee about this bill 
being a first step. Supposing this bill is passed by the Canadian parliament, do 
you think it would be a simple matter to initiate a second step?

Mr. Mundell: By “a second step” what do you mean?
Mr. Batten: A good deal has been said in this committee—
Mr. Stewart: He asked what you meant by the “second step”?
Mr. Batten : If this came to be known as the Canadian bill of rights—and 

let us suppose it is not perfect, by any means, then an attempt may be made 
to amend it as, for example was done in the bill of rights in the United States. 
Do you think Canada is a country where it could easily be amended?

Mr. Mundell: This is a political question really, I think, and far be it 
from me to tender a comment on political matters.

Mr. Batten: I am not talking about the political implications of it.
Mr. Mundell: Well, it would be a simple matter to amend this bill; 

another act of parliament could amend it, and I would think an amendment, 
expanding the rights would go through very easy. However, I doubt if any 
government will pass an amendment cutting them down.

Mr. McGee: What is the witness’ opinion if this bill was passed, as to 
whether it would render invalid the clauses in the Criminal Code dealing with 
corporal and capital punishment?

Mr. Mundell: In my opinion, I do not think you would find the court 
holding that, but I think you would find a great many people holding the 
opinion that capital punishment is cruel or inhuman. But, I suspect that would
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be interpreted as based on the assumption we have now. But, it would be 
quite open to a court tô interpret it as being prohibited by this. The results 
are so drastic, though. The result would be that you would have no punish
ment for murder; there is only the one penalty. I doubt if a court would 
interpret this provision, as enacted, to produce that result.

Mr. McGee: I am interested in your statement that this bill carries with 
it the assumption that everything at present on the statute books is validly 
acceptable.

Mr. Mundell: When you consider the drastic result that would follow 
if that view is not taken, I think that would be the atmosphere in which the 
provision would be interpreted, that everything now is accepted.

Mr. Rapp: But, there are some countries which have bills of rights, and 
still have capital punishment. Apparently, the courts there are interpreting— 
or not interpreting it,—as cruel, inhuman and degrading.

Mr. Mundell: Well, of course, we do not know the internal law of these 
countries. I believe it was said this morning that this is the language in the 
international declaration, but it may not have been made part of the domestic 
law in these countries. Therefore, I do not know that we can come to any 
very useful conclusion.

Mr. Rapp: Well, this morning, Mr. Browne said something about it.
Mr. Browne (V ancouver-Kingsway) : I spoke about the English bill of 

rights and the American bill of rights, and pointed out that in the case of the 
English bill it says “cruel and unusual punishment” and, in the American bill 
of rights “cruel or unusual punishment”.

Mr. Rapp: In all those countries they have capital punishment.
Mr. Martin (Essex East) : Is it not a fact that in the United States the 

criminal law is a matter that comes within the competence of state govern
ments, and not the federal government?

Mr. Mundell: So I understand.
Mr. Martin (Essex East): And so Mr. Rapp’s observation, on that count, 

does not have the pregnant meaning which he had hoped it would have.
Mr. Rapp: No, not exactly. But, still, in the British bill of rights there is a 

provision, or a clause where it says it is inhuman, and so on—and still they 
retain capital punishment.

Mr. Mendell: There is a difference, I think, between “cruel and unusual”— 
there may be a difference between that and “cruel inhuman or degrading”.

Mr. Rapp: I am not quite familiar with how this other bill of rights—I have 
just forgotten the name of it. There, too, they stated along the same lines as 
this bill, and still they retained capital punishment.

Mr. Mundell: As I say, that is a matter of opinion. There are many people 
who would hold the view that capital punishment is cruel and inhuman, and 
intended to be degrading.

Mr. McGee: Perhaps, if there is an area held in your mind about the 
general view of capital punishment, we can come back to the first part of my 
question, which affected corporal punishment.

We have, in the Criminal Code at the present time, several sections dealing 
with the administration of the lash, so-called cat-o’-nine-tails. Perhaps I am 
imputing too much to the public view of this matter; but one has only to read 
the relevant sections in the Criminal Code, and I do not think you can come to 
any other conclusion but that the application of the lash to a human being 
certainly is cruel, inhuman and degrading.

Mr. Mundell: And so intended.
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Mr. McGee: Yes. Then I come back and ask you again: what, in your 
opinion, would be the effect of the passage of this bill on those sections of the 
Criminal Code?

Mr. Mundell: I would say that the plain words would apply. That I would 
expect that a court would not hold that the punishment existing now of that 
nature is intended to be rendered inapplicable by general wording of this kind.

I would expect that they would find some means of permitting existing 
punishments to be continued.

Mr. Martin (Essex East): I think Mr. McGee should be informed, in view 
of your statement, which is the same as the Minister of Justice’s on that point— 
as to likely action that the court would take—that Mr. Dorion, who has had very 
considerable experience in the criminal courts, shares the view that is implied 
in your series of questions, that the interpretation of this section means that 
once the bill is passed, it will be open to that interpretation, and in his judg
ment, justifiably so.

Mr. Mundell: Oh, I would agree with that. It is open to it, and I would 
say that on the plain words that is what it does. But I really would not expect 
that result.

Mr. Martin (Essex East): Mr. McGee may have won his case by in
direction.

Mr. Rapp: Mr. Chairman, the United Nations have adopted, in their uni
versal declaration of human rights—and many countries have signed this par
ticular declaration—this clause. It is article 5, and it says:

No one shall be subjected to torture or to cruel, inhuman or 
degrading treatment or punishment.

Many nations who signed this United Nations declaration still have capital 
punishment.

Mr. Mundell: I am sorry: do you want me to comment on that?
Mr. Rapp: Yes.
Mr. Mundell: That will depend on the domestic law. Canada has signed 

that. We have never changed our laws. It may be that the declaration calls for 
the abolition—certainly in the minds of those people who consider capital 
punishment to be cruel, inhuman and degrading—of it. But until their domestic 
law is changed, the existence of the international treaty will not render the 
law bad. There has to be a change made. Obviously, the change would have to 
be made in those countries.

Mr. Rapp: I cannot see any reason why our courts will change their 
approach to this problem when they know that Canada has signed the United 
Nations declaration and when that declaration contains an article in respect 
of cruel inhuman or degrading treatment or punishment. I really do not see 
why they should change their attitude towards a bill of rights where these 
words are stated.

Mr. Browne ( Vancouver-Kingsway): May I say on this point that we do 
not know of any specific instance where there is a bill of rights having the force 
of law in any country containing those words or the words in this particular 
bill. I think too that we should remember this in respect of the discussion which 
has taken place when Mr. Martin suggested that perhaps Mr. McGee’s mission 
will be accomplished by this bill. It is not the intention of the minister, in 
introducing the bill, that it have that effect. I certainly do not think it is the 
intention of this committee to leave it in any doubt, or if there is doubt that 
we would want to say that it is a matter to be determined by the courts. Mr. 
McGee seems to have taken the position that corporal punishment could be 
considered as inhuman or degrading. I think that we should give particular
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study to this and be sure that we do put in words which will express the 
wish of parliament and not leave it to the courts to make the decision.

Mr. Martin (Essex East): Hear, hear.
Mr. McGee: Is it not true that when any parliament renders the decision 

that they would retain capital punishment that a situation could arise whereby 
a person sentenced to death could appeal to the Supreme Court of Canada 
and invoke this clause of the bill of rights and then, presumably by a simple 
majority in the Supreme Court of Canada, that would obtain, and with that 
precedent in effect capital punishment would have been abolished by the 
Supreme Court rather than by the parliament of Canada.

Mr. Mundell: Well, as I say I would think—corporal punishment 
probably is a better example of something which would be considered degrad
ing—I would think that the court might interpret it as its duty to apply those 
words just as they are. I do not think you could say that it was the court 
which was abolishing capital punishment because they would be basing it 
on the statute. The effect of their interpretation would be to abolish it, though.

The Chairman: Are .there any further questions gentlemen?
Mr. Martin (Essex East) : Yes. I have some questions.
Mr. Mundell: May I just add one word to what I said a moment ago? It 

does point up the fact that the particular language in the bill of rights, where 
you are really making philosophical rules of law, vastly increases judicial dis
cretion; namely, the power of courts to apply statutes is simply to interpret 
the words, or carry out the intention of parliament as far as possible, but 
where you have a philosophical concept it makes the judges legal philosophers, 
so it widens their discretion.

Mr. Martin (Essex East) : Mr. Mundell, I would like to pursue a number 
of questions.

Mr. Deschatelets raised what I think is a very important point. Have you 
seen the terms of the resolution passed by the legislature of the province of 
Quebec?

Mr. Mundell: No, I have not seen the terms, sir.
Mr. Martin (Essex East): I have before me here the verbatim evidence 

of this committee for July 19, 1960, and I ask you to consider the terms of 
the resolution in the light of the constitutional problem which you spoke 
about in view of the minister’s interpretation as to clause 2 intending a legal 
effect. ’ v

The legislative assembly of Quebec, aware that the parliament of 
Canada, during the current sessions, will be asked to consider a proposed 
law whose object is to acknowledge and protect human rights and 
fundamental liberties, wishes to reassert that this legislation must not in 
any way, neither directly nor indirectly, encroach upon the exclusive 
jurisdiction vested in the province under the sections 92, 93 and others 
of the British North America Act, 1867, and more especially as regards 
the rights of liberty, property and civil rights, liberty of religion, liberty 
of speech, of assembly and association, liberty of the press, administra
tion of justice in the province, the civil and criminal procedure as laid 
down by the legislature in the exercise of its rights, and generally all 
matters of a purely local or private nature in the province.

The legislative assembly of the province of Quebec reasserts that 
the rights of the province must not be restricted, diminished, amended 
or altered by an act of the parliament of Canada and without the consent 
of the provincial legislatures and prays the clerk of the legislative 
assembly to transmit a copy of this motion to the Right Honourable the 
Prime Minister of Canada.
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Now, you have had long experience. By the passing of this resolution do 
you see any difficulty in consulting the province of Quebec to ascertain whether 
or not the views that have been expressed in regard to clause 2 should be borne 
in mind by it, to see whether or not any accommodation could be reached?

Mr. Mundell: Do I see any difficulty in approaching the province of 
Quebec?

Mr. Martin (Essex East): Yes.
Mr. Mundell: This is a little outside my sphere. Mr. Martin, but I suppose 

they could be approached. I see no reason why they could not. I see no reason 
why they could not be asked, if the bill has authoritative effect making the 
federal rule a law that there shall be, say, freedom of the press, or any one of 
the freedoms;whether there are in Quebec laws provisions which will be over
ridden by this statute; and to that extent, the provinces could express their 
Views as to whether their powers are being restricted. There is not, in any strict 
sense, any encroachment on provincial powers. If it is an authoritative federal 
act it might override the power of the province to exercise its rights.

Mr. Martin (Essex East): Mr. Chairman, I do think that we have to give 
consideration to giving to the provinces the opportunity of appearing before 
this committee before we conclude our deliberations

The Chairman: May I ask Mr. Mundell if he is going so far as to suggest 
that the parliament of Canada should not legislate on matters that are within 
the jurisdiction of the parliament of Canada?

Mr. Mundell: I am not really expressing an opinion on that, sir. What I 
am saying is that this is one possible effect of the bill. In answer to Mr. Martin, 
I said I saw no reason why the province of Quebec could not be approached. I 
am not suggesting that parliament should exercise every power it has got.

The Chairman: Well, you agree that if we pass an amendment, say, to the 
Bankruptcy Act, that we are going to affect property rights in the province 
of Quebec?

Mr. Martin (Essex East): But bankruptcy comes under the federal gov
ernment.

The Chairman: But do you suggest that because we are going to affect, 
say, bankruptcy rights in the province of Quebec—not only in the province 
of Quebec, but all provinces—we should consult all those provinces, because 
we are exercising a power which is manifestly within the jurisdiction of the 
federal government?

Mr. Mundell: No, I am not suggesting there should be consultations in 
that respect, but it would depend on the nature or the effect of the restrictions 
in a particular province. It may be that this bill is so widespread in its opera
tion that this might be a case where consultation might be a good thing.

The Chairman: Is it not manifestly clear that section 2 of the act is to be 
applied only to statutes within the jurisdiction of the parliament of Canada? 
These words were added, might I say, to bill C-79, and were not in the former 
bill.

Mr. Martin (Essex East): Is that section 3?
The Chairman: Yes, that is section 3. These words were added to make 

it, I would think, abundantly clear that we were legislating only in the field 
of dominion jurisdiction, when we added these words:

—that are subject to be repealed, abolished or altered by the par
liament of Canada—

Now, does that not make it abundantly clear that no matter what the effect 
may be we are only dealing with and can only deal with a matter that is 
within the jurisdiction of the parliament of Canada?
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Mr. Mundell: I probably have not made myself clear, but I suggested 
to you this, that if section 2 is interpreted as being a mandatory, legally opera
tive provision—that is to say, if it is enacted, as a right of law, that there shall 
be freedom of speech—any one of those freedoms—and if the view were 
taken, and it is quite arguable from the press case and other cases, that these 
freedoms and rights are things, outside section 92, of such importance that 
they are matters that parliament can legislate on, then we would have a 
valid federal enactment saying there should be these freedoms. Any provin
cial act, under the doctrine of the supremacy of parliamentary legislation, 
would be overridden by this act. Section 3, on the other hand, is clearly 
limited to federal acts, because it contains a wider interpretation. Parliament 
could not enact rights of interpretation for other legislative bodies. Section 2 
might, by itself, override a provincial act.

Mr. Martin (Essex East): I also understand you to say, in answer to a 
question of mine, that in interpreting the meaning of section 2 it was not open, 
for instance, to a court, in attempting to ascertain the meaning of section 2, 
to make reference to the qualifying words in section 3, to which the chairman 
directed our attention.

Mr. Mundell: I would put it a little differently. It is open to the court, in 
interpreting section 2, to read the statute as a whole, and section 3 is another 
section in the act. It does not follow from the fact that section 3 is limited to 
federal acts that necessarily section 2 is. On top of which, if federal jurisdic
tional authority is found to extend to the protection of these rights, across 
the board, or completely, then it would have that effect, if it is a mandatory 
provision.

Mr. Browne (Vancouver-Kingsway) : I wonder if I may ask Mr. Mundell 
a question?

The Chairman: On the other point, may I just interrupt? You said that 
it was open to the court to look at the act as a whole.

Mr. Mundell: That is right.
The Chairman: Is it not actually in the interpretation of a statute the 

duty of a court to look at the act as a whole?
Mr. Mundell: That is correct, yes.
Mr. Browne (Vancouver-Kingsway) : I rather understood from Mr. 

Mundell’s remarks that he did not feel that a bill of rights was necessary 
because our rights were already adequately protected under the law.

That being the case, and with the British North America Act applying 
as to the distribution of rights between the provinces and the federal govern
ment, the situation would be unchanged in the results.

Because, if those rights exist, they could be interpreted by the courts with
in the terms of the British North America Act, and also, it seems to me, that 
if a bill of rights existed in any province of Canada, it would be unchanged 
even if you suggest that those rights were adequately protected without this 
bill.

Mr. Mundell: I say they are adequately protected under the ordinary 
law. That is my view. But there is nothing to prevent anybody changing that 
law, either the legislature in its field, or parliament in its field.

However, if you have an ovcriding federal act, it will restrict the provinces 
from infringing upon those fields.

Mr. Browne (Vancouver-Kingsway) : Throughout the years the powers as 
between the federal and the provincial governments have always been in 
accordance with the British North America Act, and if this bill is intended 
to encroach upon those powers, it still must be governed in accordance with 
the British North America Act, because that is something which the provinces
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and the federal government have always had to accept; so there cannot be any 
violation of it, and it will still have to be interpreted in accordance with the 
British North America Act just as it always has.

Mr. Mundell: I am not sure but that we are arguing a little bit at 
cross purposes. But if the British North America Act is interpreted as giving 
parliament authority to enact a federal act which protects, or offers this pro
tection, then the provincial legislatures cannot legislate against them. They 
still would have the power to do so under the British North America Act, 
but by reason of an existing federal overriding piece of legislation, it would 
not be possible for them to exercise that power, or to effectively infringe 
against those rights.

Mr. Browne (Vancouver-Kingsway) : If that is a proper interpretation of 
the British North America Act, then it could not be construed as being an 
infringement of provincial rights, because they have always existed. We have 
had the British North America Act, and it will remain unchanged.

So if that interpretation should be taken of it, I presume that in enacting 
a bill of this nature, or statute, the federal government expects it to continue; 
and looking at these matters, whatever the score may be, that has been he 
case with every piece of legislation enacted, and we have had to make sure 
that it fell within the jurisdiction of the federal parliament.

Therefore if the British North America Act is unchanged, then those 
powers are unchanged; and on that basis, if the interpretation you suggest 
was taken of it. it still could not be construed as being an infringement of 
provincial rights.

Mr. Mundell: I would agree that it is quite proper to say that it does 
not encroach or infringe upon provincial rights. But that is a distinction without 
a difference, because it could very well restrict the field of the provinces, 
although they would not be changed.

Mr. Stewart: Even if it penetrated those fields directly or indirectly, 
and affected provincial matters, it would still be a valid piece of legislation.

Mr. Mundell: Yes, and it is a sort of argument of words as to whether or 
not it would encroach upon those provincial rights.

The Chairman: Is that not one of the reasons why this clause 2 is in 
the form of a declaration:

It is hereby recognized and declared that in Canada there have 
always existed and shall continue to exist the following human rights 
and fundamental freedoms,...........

rather than an actual enactment of those rights?
Mr. Mundell: I would agree with you there. I think the operative word 

was “declare”, and that it was not intended to have legal operation; but 
apparently that is not the government’s view.

The Chairman: When read with clause 3, of course, it does have legal 
operation.

Mr. Mundell: I mean apart from the effect given to it by clause 3, it 
says declare, and it is there; there shall continue to exist the following human 
rights. What the purpose of it is, I do not know, and what the net result is. 
I do not know just what that result is. Apparently, the minister takes the 
view—

Mr. Martin (Essex East): The minister said it was supposed to have a 
legal effect.

Mr. Browne (Vancouver-Kingsway) : It would seem to me, in our con
sideration of this clause of the bill that, in view of what the minister has said,
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that is what we should base our considerations on. He said it is going to 
have legal effect, and I think our deliberations should be based on that fact.

The Chairman: I do not know how you can deny that it is going to 
have legal effect when you read clause 3, and it expressly states that regard 
shall be had to all the rights and freedoms listed in the act.

Mr. Macdonnell: Surely, Mr. Fulton said that on the one hand it would 
have legal effect but, on the other hand, he made it clear this act was not 
purported to use these things if they had not been used before.

Mr. Martin (Essex East): I would argue that section 3 does not have 
the implication that you said. It stands by itself, and it does not deal with 
the human rights in article 2. It deals with certain measures by which con
stitutional safeguards are to be maintained, but it does not prove, in any 
way, to be operative in so far as article 2 is concerned.

The Chairman: I do not think, at this stage of the proceedings, we 
should be arguing between ourselves.

Mr. Martin (Essex East): I agree.
The Chairman: But might I suggest, for your subsequent reflection, that 

in the eighth line on page 2 of the bill, reference is made to rights or freedoms 
recognized by this part and, surely, when they speak about rights or freedoms 
recognized by this part, they do have reference to those rights and freedoms 
referred to in section 2.

Mr. Martin (Essex East): Yes, but not in the sense of following on the 
statement of the minister, that this section 2 has legal effect. However, this 
is a matter of argument.

I would like to ask Mr. Mundell some questions. I have no questions on 
section 4, and I would like to proceed, unless someone else has.

Mr. Jung: I have a question. Mr. Chairman, I would like an interpreta
tion on one point from Mr. Mundell. This may be a rather technical point. 
Section 16 of the Interpretation Act states that no provision or enactment in 
any act affects, in any manner whatsoever, the rights of Her Majesty, her 
heirs or successors, unless it is expressly stated therein that Her Majesty is 
bound thereby. I do not know what the usual practice is, but this act does not 
express that right in Her Majesty. Does the absence of such a vested right 
imply Her Majesty has the right to make regulations which, possibly, might 
have the effect of nullifying the effects of this bill?

Mr. Mundell: I think maybe there is a little confusion here. Of course, 
the crown has no right to legislate—Her Majesty has no right—nowadays 
anyway—except under a statute. This act, in terms, provides that no order or 
regulation thereunder may infringe these freedoms, and I would say, in terms, 
it is not really a question of referring to Her Majesty so much as referring to 
statutory power, and these are, therefore, cut down—and that section is not 
relevant to the discussion.

Mr. Martin (Essex East): Mr. Chairman, Mr. Badanai went out for a 
moment. He has some questions he would like to put on clause 4. I could 
go on to clause 6, and then we could come back, to accommodate him.

The Chairman: Very well.
Mr. Martin (Essex East): Mr. Mundell, have you any comment to make 

on clause 6 of the bill?
Mr. Mundell: I would say that clause 6 is an improvement to the War 

Measures Act, but of comparatively, probably, little practical importance.
The present War Measures Act comes into force on a proclamation of the 

governor in council—which is the government, really—and stays in force until 
a further proclamation is issued. Parliament could at any time, of course,
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pass a statute repealing the War Measures Act and declaring it to be of no 
force and effect.

This provision permits parliament—the two houses acting together—to 
pass legislation making the War Measures Act ineffective. To that extent it is 
an expedition and aids parliamentary control. The likelihood of its being 
used is, I think, slight.

Mr. Martin (Essex East): I think it is rather a good provision, myself. 
It may not have the great substance that it seems to have; but I think it is a 
good provision.

Have you had an opportunity of going over the modification that Mr. 
Pearson has proposed?

Mr. Mundell: Those—
Mr. Martin (Essex East): Perhaps I could go over them, first, with you. 

Mr. Pearson suggests that in the bill there should be a provision limiting the 
powers given to the governor in council under the War Measures Act by 
expressly excluding the power, by order in council, to deprive any Canadian 
citizen of his citizenship.

You are one of the authors of the Canadian Citizenship Act.
Mr. Mundell: I think it is a very valuable document, sir. Very well 

drawn, too.
Mr. Martin (Essex East): It came forward in my name, and I fully agree 

with you.
Mr. Mundell: Yes, I would agree that it would be a good thing to have, 

in the War Measures Act, some restrictions to protect the rights of Canadian 
citizens from revocation of their citizenship, possibly from deportation—al
though the problem of deporting a citizen is an unusual one, because you have 
to have an accepting country.

The Chairman: I do not want to put any undue restraint upon you, Mr. 
Martin, but I think we are getting quite a way from the bill that is before 
us. I do not think the witness is suggesting that amendments to the War 
Measures Act be incorporated in this bill.

Mr. Martin (Essex East): No; but I am—and that is the point. I am 
asking this man, who has had considerable experience with the Citizenship Act, 
and so on. We, at some stage, will put forward Mr. Pearson’s amendments.

The Chairman: As part of this bill of rights?
Mr. Martin (Essex East): No; that we should amend it. Well I do not 

know whether or not it is part of this bill of rights; but that we should amend 
it now.

The government has made one modification in it, and we are suggesting 
others. Mr. Mundell had, during the war, perhaps as much experience as a 
public servant as anyone with the operations of the War Measures Act, par
ticularly its security provisions—perhaps more than anyone. His experience 
in this is so great that I am asking him these questions. Do you know of any 
country that deprives its citizens of the right of citizenship.

Mr. Mundell: I think it is quite common in regard to the naturalized 
citizens. We have it too. I think it is recognized that a country takes a respon
sibility for its natural born citizens and does not deprive them of citizenship 
and deals with them under its own law as to treason and so on.

Mr. Martin (Esse.r East): In the light of your experience, what do you 
think about the suggestion that the governor in council should be expressly 
forbidden to act under the War Measures Act to banish any citizen of Canada 
in any circumstance.

Mr. Mundell: I would agree with that.
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Mr. Martin (Essex East): Was that discussed by the bar association in 
the committee of which you were chairman.

Mr. Mundell: No.
Mr. Martin (Essex East): What would you say about the suggestion that 

there should be written into this bill some provision which should limit the 
power of the governor in council, even under the War Measures Act, to detain 
any person for more that a stated period without a hearing before a Superior 
Court judge and without having satisfied that judge that there were serious 
grounds for believing that the detention of that person was essential for the 
security of the state.

Mr. Mundell: I would agree with the provision, in principle, that there 
should be no detention for a longer period than for instance sixty days without 
some review of the cause for detention. In time of war I do not think you 
could place the decision as to whether the detainee should be released on a 
Superior Court judge. It is not the case of a man having done anything. People 
are not detained in time of war because they have done something, but rather 
because there is a fear that they will do something. So I think you can do 
as was done at the end of the last war. When people were detained there was an 
advisory committee which I think was chaired by a Superior Court judge who 
reviewed the causes for detention and reported to the Minister of Justice; but 
the decision as to whether there was to be a release was left on the government, 
I think on the sound principle that it is a matter of national security and not 
a matter of trying the case.

Mr. Martin (Essex East): I am inclined to think the reference to a 
Superior Court judge should be reconsidered. There is no trial involved, just 
detention of the person.

Mr, Mundell: On suspicion.
Mr. Martin (Essex East) : And it should not on that score perhaps go 

before a judge.
The Chairman: Is that all on the War Measures Act?
Mr. Martin (Essex East): Yes.
The Chairman: You are not pursuing that any further?
Mr. Martin (Essex East): Why not? this is repealing the War Measures

Act.
The Chairman: If you are not going to pursue any more questions there is 

no necessity of discussing it. Surely because a bill is introduced to amend an 
act it is not open, and is not relevant, to introduce amendments to the same 
act that are absolutely foreign to the amendment that is introduced.

Mr. Martin (Essex East): Not at all.
The Chairman: Just because we bring in one amendment to the War 

Measures Act does not mean you can go through the whole act and introduce 
amendments to it.

Mr. Martin (Essex East): Are you suggesting in this bill, the government 
having taken steps to amend the War Measures Act and the speaker having 
allowed discussion in the House of Commons, that we are precluded in this 
committee from suggesting amendments to this.

The Chairman: Yes.
Mr. Martin (Essex East): Section 6.
The Chairman: No. You can make amendments to section 6 which come 

within the principle of what is involved in section 6 and that is, namely, 
the proclamation bringing the War Measures Act into effect being laid before
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parliament, and being debated and so on. If you want to make some amend
ments to that, then that is in order, but to come along and say section 25, or 
section 30 of the War Measures Act should 'be amended or repealed is com
pletely out of order, I would think.

Mr. Martin (Essex East): I am not going to move any amendment today, 
but I propose to move an amendment at the proper time. You will now be given 
the opportunity of considering very carefully our position, and I hope you 
will not take that position, because once this measure is introduced as it is, 
we are certainly entitled to suggest amendments. I think the Prime Minister 
would be the last person in the world to deny to members of this committee 
the opportunity of suggesting revisions that would liberalize the War Mea
sures Act.

The Chairman: The Prime Minister has indicated that matters of amend
ment to the War Measures Act will be referred to a committee for study. I 
think that indicates that in his opinion it would not be open in regard to this 
bill to discuss other parts.

Mr. Martin (Essex East) : If he wants to take that position he should not 
have brought this clause forward. I will at the appropriate time, of course, 
move that certain amendments be made, as well as will my colleagues.

The Chairman : In this committee?
Mr. Martin (Essex East): In this committee.
The Chairman: This is probably a good place to get the argument started.
Mr. Martin (Essex East): Of course it will not necessarily rest with the 

committee.
The Chairman: Of course not.
Mr. Martin (Essex East): My only question to Mr. Mundell was put to 

him because of his vast experience. Does he have any comments to make in 
regard to clause 6?

Mr. Mundell: No, I really have no comment to make. There is one other 
thing that might be considered along the line of this amendment and that is 
that regulations and orders be tabled in the house. This would have to be done 
under a special provision, because there would be some security problems.

Mr. Martin (Essex East) : Did you say all regulations and orders?
Mr. Mundell: No, but there would have to be exceptions for confidential 

material.
Mr. Martin (Essex East): You are referring to the War Measures Act?
Mr. Mundell: I would think perhaps you could do it the other way. That 

is to say, any order or regulation providing or authorizing the detention of 
any person be tabled, or something along that line. There is a security problem 
there.

Mr. Martin (Essex East): Mr. Badanai is back, Mr. Chairman.
The Chairman: May I ask a question here, Mr. Mundell? You know that 

at the present time there is no provision for questioning the decision of the 
governor in council declaring that a state of war is apprehended, for instance, 
and bringing the War Measures Act into effect. In the light of that, and in the 
light of the fact that clause 6 requires that that proclamation be laid before 
parliament and that ten members of the House of Commons could require a 
debate in respect of it, do you still feel that that is not a rather important 
improvement advancing the security of individuals against abuses by the 
governor in council?

Mr. Mundell: I do not see that it really adds a great deal, sir. It has 
always been open to parliament to bring the War Measures Act before it.



HUMAN RIGHTS AND FUNDAMENTAL FREEDOMS 509

This facilitates it and guarantees it, and to that extent it is an improvement.
The Chairman: It gives public debate, and I am sure that the opposition 

believe that debate is useful in the parliament of Canada.
Mr. Martin (Essex East) : We do, but we have not been able to convince 

others.
Mr. Stewart: We have run into six volumes of Hansard.
Mr. Martin (Essex East): Only six?
I want Mr. Mundell to know I agree with him on that point.
Mr. B ad an ai : Mr. Chairman, I wonder if you would allow me to ask 

questions in regard to clause 4? I just happened to be out of the room while 
this particular clause was being discussed.

I would like to ask Professor Mundell if he has any idea about the 
establishment or appointment of a committee similar to the one which 
functions now in New Zealand? This is a petition committee to which a citizen 
may appeal in respect of any wrong that he feels has been done to him 
in respect to his freedom or his rights. This committee functions independently 
of the government, but also there is the power to direct either the courts or 
parliament to right whatever wrong might have been imposed? I posed the 
same question to one of the previous witnesses, namely, Professor Wright, and 
he replied:

I submit that that is a very important piece of machinery for the 
enforcement of civil rights and political and human rights and freedoms.

I wonder if Mr. Mundell has any opinion to express on such a procedure?
Mr. Mundell: I could certainly see no objection to .a petitions commis

sion, or something of that sort. I believe that the ordinary citizen gets pretty 
adequate representation through his own member.

Mr. Martin (Essex East): Thank you.
Mr. Stewart: That does not apply to you.
Mr. Mundell: To that extent it might not be desirable; but I would be 

more dubious about giving a board powers to direct corrections of rights and 
wrongs. Would it be a legislative board that could make new law on it? I would 
like to see the nature of its power before expressing an opinion.

Mr. Badanai: Would you then suggest it should be a parliamentary com
mittee?

Mr. Mundell: It would depend partly on what the function was. If it had 
not been given any power beyond reporting on the thing, or to bring it before 
the house, I think a parliamentary committee might serve very well. Actually, 
it is now open to the citizen to petition any time.

Mr. Badanai: Would you agree, then, that under the bill, in its present 
form, it gives the Minister of Justice that power? Would you agree perhaps a 
parliamentary committee would be more effective to guarantee the rights 
than the Minister of Justice?

Mr. Mundell: At the moment the provision is limited to the minister exam
ining acts and regulations. I suppose there is nothing to prevent any citizen 
writing or petitioning the Minister of Justice now. I do not know whether it 
would make very much difference whether it is the Minister of Justice or a 
parliamentary committee.

Mr. Badanai: Here I have a copy of a universal declaration of human 
rights approved by the world peace foundation, with which you are no doubt 
familiar. Article 10 reads as follows:

Everyone is entitled in full equality to a fair and public hearing by 
an independent and impartial tribunal in the determination of his rights 
and obligations and of any criminal charge against him.
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It seems to me that article 10 would envisage such a procedure, that of a 
board being set up to which a citizen might appeal.

Mr. Mundell: I would have thought it would be much wider than that, and 
aiming at the establishment of proper judicial machinery, though I have not 
read the article in a long time. I do not know whether it goes to this particular 
problem.

Mr. Martin (Essex East): Have you examined the English act that has 
relevancy to this section, the Inquiries and Tribunals Act?

Mr. Mundell: I think that is really directed at a different objective.
Mr. Martin (Essex East): Administrative decisions?
Mr. Mundell: It is really aimed at administrative decisions, and the super

vision of administrative boards and tribunals, to ensure they have a fair and 
proper procedure, one which is adapted to their functions and which is fair 
to the subject.

Mr. Martin (Essex East) : The Toronto bar had a submission on this article 
4. They would retain the word “assure” in place of the word “ascertain” in the 
section. But it seems to me that section 4, as presently drawn, is really mean
ingless. Would you not say that the Minister of Justice now by implication of 
his office has the responsibilities which are sought now to be imposed upon him 
by statute.

Mr. Mundell: I suppose that formalizes the principle.
Mr. Martin (Essex East): Yes, and clause 4 really has no teeth in it. All 

he is going to do is to ascertain whether or not these things exist, and that is 
the end of it. There is no sanction, and there is nothing.

Mr. Mundell: This is very much the question which arose out of Mr. 
Badanai’s suggestion. What powers could you give the minister if you were 
going to try to make it an effective section? He could not block a bill in the 
house. It seems to me that the section has a limited purpose, namely, that there 
should be a review made, and that it would rest then on the conscience of the 
minister.

Mr. Browne (Vancouver-Kingsway): Would you not think from this 
clause that if the minister is instructed to ascertain something, and if he found 
something wrong, in that case it would be his responsibility to bring it to the 
attention of the house?

Mr. Mundell: It would rest on the conscience of the minister, whatever 
he should do. The bill is based on the principle that the Minister of Justice 
would have a conscience.

Mr. Martin (Essex East) : If it were a committee, as Mr. Badanai sug
gested, and he had to bring something to the attention of the committee, there 
would be publicity about the matter, and public attention would be directed to 
it, and that would certainly promote action to be taken.

Mr. Mundell: I see no objection to that kind of committee at all.
The Chairman: But you would not want to incorporate the power that has 

been given here—you would not want to set up the Minister of Justice or a 
parliamentary committee with the power to prevent bills being brought before 
the house, just upon their opinions?

Mr. Mundell: No.
Mr. Martin (Essex East): If you look at the clause you will see that 

it says:
The minister of Justice shall, in accordance with such regulations 

as may be prescribed by the governor in council, examine every pro
posed regulation submitted in draft form to the clerk of the privy council 
pursuant to the Regulations Act and every bill . . .
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I can see a difficulty about the draft form of matters which go to the 
cabinet. It says,

“Every bill introduced in the House of Commons, in order to ascer
tain whether any of the provisions thereof are inconsistent with the 
purposes and provisions of this Part.”

Surely if the Minister of Justice says that a bill, or a form, is contrary to this 
act, then he should have imposed upon him the obligation to take action, if this 
section is going to mean anything, and if it is not, then this section should not 
be there.

Mr. Mundell: It would mean an obligation to take action by just reporting 
or doing something.

Mr. Martin (Essex East): First of all, he would have to report to his 
colleagues in the government that this particular bill or measure was not con
sistent with the bill of rights, and that the government should bring in legisla
tion correcting that situation; but if the government does not intend to do that, 
then he should bring it to the attention of the house or of this committee so that 
some private member might introduce a bill along those lines.

Mr. Mundell: Any bill produced would be public.
Mr. Martin (Essex East) : No. He has to ascertain whether or not every 

bill is inconsistent, and it may not be apparent, because members of parliament 
are preoccupied with many things, and they might not see any inconsistencies.

Mr. Mundell: He could always be asked as to what he has found.
Mr. Browne (Vancouver-Kingsway ) : It seems to me that if he is instructed 

to ascertain about a bill upon its introduction, then he is obligated to bring it 
to the attention of the house if there is something inconsistent.

Mr. Martin (Essex East) : There is no requirement about it, so the only 
way we could make him do so is by saying that he must.

The Chairman: This provides for regulations to be prescribed, and I think 
the minister explained to us some of the things that he had in mind as to 
procedure.

Mr. Martin (Essex East) : We had this same sort of situation some years 
ago in regard to reports from departments. There was no statuatory obligation 
to file a report—a departmental report—within a prescribed period. And some 
departments did not table any reports. And the same argument came up. 
The result was the act was changed requiring, for example, the Department of 
External Affairs, to file a departmental report within ten days of the beginning 
of the parliamentary session.

The answer was that it would be done by the minister, but it was not 
done. Therefore the act was changed, because it was felt to be desirable, and 
the Department of External Affairs had to make a report. It was made obligatory 
upon them. I am simply saying the same principle ought to apply to this, if this 
is going to have any teeth in it.

Mr. Mundell: Well, I would agree you could add a requirement to report 
but, in the case of regulations, I do not know to whom—the cabinet, I suppose, 
or counsel; and, in the other case, to report to the house. But the minister, 
presumably, can always be asked, in the house, if he has reviewed the bill.

Mr. Deschatelets: Personally, I would think this clause does not add any
thing to what we have already. If this bill becomes law, is it not a fact that it 
is the duty of any minister to prevent any bill which would come before the 
house which is in contravention with any existing law, or any other existing 
regulation.

The Chairman: You mean to prevent it?
23574-7—4
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Mr. Deschatelets: Well, today, we have not any bill of rights. I was saying 
that I think it is the obligation of any minister not to bring any bill, which 
is in contravention of the provisions of this bill, before the house.

The Chairman: He is not bringing it. It may be a private member that 
brings the bill before the house.

Mr. Mundell: I think it would be his duty under this section to form an 
opinion, but I do not think that opinion should be binding upon parliament.

Mr. Deschatelets: I am refering to a moral obligation.
Mr. Martin (Essex East): You will remember originally, in the bill intro

duced in 1959, the words were “in order to ensure”, and now they have the 
word “ascertain” which, I think, weakens it to the point where this section 
is meaningless. It does not change the situation now. As Mr. Mundell said the 
minister now would be implicit in his responsibilities doing these things and 
this section does not change the picture at all. It seems to me there is great merit 
in the proposal made by Mr. Badanai.

The Chairman: May I make this observation: I do not know how the 
Minister of Justice could ensure something—unless he has an opinion from the 
Supreme Court of Canada.

Mr. Martin (Essex East) : I can see two ways. One way is by the 
publicity that would ensue from the procedure suggested by Mr. Badanai. If 
that were brought to the attention of a committee, as he states, it would 
become public knowledge; it would create a sanction, and that sanction would 
be reflected in the government itself, or on the part of some members of 
parliament. I am sure if Mr. Browne saw that, he would introduce a bill at 
once, to see that the inconsistency was corrected. And, if that proposal is 
accepted, why can we not do something like this:

The Minister of Justice shall, in accordance with such regulations 
as may be prescribed by the governor in council, examine fevery proposed 
regulation submitted in draft form to the Clerk of the Privy Council pur
suant to the Regulations Act and every bill introduced in the House of 
Commons, and shall take steps to see that such inconsistencies are re
moved.

Mr. Mundell: I would certainly agree with you that this section does not 
really do anything.

Mr. Martin {Essex East): The government is often called upon, by statute, 
to take steps.

Mr. Mundell: I do not know what else you could do actually.
Mr. Browne (Vancouver-Kingsway): May I suggest that if he is not 

required under this clause, the bringing of it to the House of Commons would 
be sufficient.

Mr. Martin {Essex East): He does not have to bring it to the attention 
of the house.

Mr. Browne {Vancouver-Kingsway) : I am suggesting perhaps that may 
be the case. You can notice the difficulty there. In many instances, under 
the regulations that are submitted in draft form, he would have to bring it to 
the attention of someone before they became operative; in the case of a bill 
which is introduced in the house, that is a different matter. He should be 
required to bring that to the attention of the house; but I would presume that 
in the case of regulations, and so on, they would be amended before they were 
passed, after the minister had examined them.

Mr. Martin (Essex East): I agree with that—on a draft form. I have 
already said that is a matter for cabinet. But once the regulation becomes a 
public document, as an act, then there should be periphrastic direction put
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on it, and I would suggest that when we come to the amendments we should 
give consideration to that.

The Chairman: Have we concluded, gentlemen?
Mr. Martin (Essex East): I have some more questions. The Minister of 

Justice said yesterday, in his comprehensive statement, that it was wrong to 
suggest that only amendments to the British North America Act were part 
of the constitution. He said that the Senate and House of Commons Act. the 
Supreme Court Act, the Representation Act, the Elections Act, the Governor 
General’s Act, the Judges Act, the Royal Style and Titles Act, and the Succes
sion to the Throne Act were part of the constitution of Canada. I suggest that 
was a specious observation.

Mr. Mundell: I think this is a very old argument. In fact, in England they 
have these documents in their constitution. In the United States they have the 
Declaration of Independence and other documents, and the constitutional law 
resolves around them. We are in the position, in Canada, of having both usages. 
When we talk of Canadian constitution, • generally we think of the decisions 
under sections 91 and 92 'of the British North America Act, the administration 
of power sections. The British North America Act, in our constitution, is used 
in some context to refer to all the basic documents and conventions, even to 
the constitution.

In section 91(1) it would seem to be the idea that constitution there 
refers to the other provisions of the British North America Act establishing 
the Senate and the House of Commons, and that sort of thing.

I think Mr. Justice Holmes said that the word was neither crystal nor a 
portmanteau. But it is a word that is used. This goes from one to the other; 
that is about the size of it.

The Chairman: You do not agree with Mr. Martin that it is a specious 
argument?

Mr. Mundell: Depending on the context. I do not know. I did not hear 
the context.

Mr. Martin (Essex East): Any act that has to do with the parliament of 
Canada, that has to do with the structure of government is, in one sense, 
part of the constitution. It is specious to say that, because that is the case, the 
obligations imposed on the legislatures and on parliament in sections 91 and 
92, and the British North America Act itself as a whole, are a constitution. 
I say that in that sense the Minister of Justice was specious.

That is not a personal attack on the minister; I am referring to his 
argument. But I think it is—I tried to find out during the dinner hour, and 
could not; but I think perhaps Mr. Mundell could tell me: is there not some 
discussion on this particular point in Kennedy’s book on the constitution of 
Canada? He makes the distinction between the Supreme Court Act, and so on, 
and the British North America Act.

Mr. Mundell: I do not recall it; I am sorry.
Mr. Martin (Essex East): I am sure there is.
Mr. Mundell: But I think you will find widely varying usage.
Mr. Martin (Essex East) : You said you are not in favour of embedding 

the bill of rights in the constitution, and your point of view is something like 
that of Professor Lang the other day. But would there be no way of giving 
to the bill of rights, in your judgment, a form that would distinguish it some
what from an ordinary act by some “notwithstanding” clause, or something 
of that sort?

Mr. Mundell: You mean, to distinguish it in appearance, or to distinguish 
it in legal operation?
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Mr. MABtin (Essex East): Both in appearance and in legal effect.
Mr. Mundell: By “legal effect” you mean, requiring some special method 

of amendment, or something?
Mr. Martin (Essex East): Yes.
Mr. Mundell: You mean, apart from embedding it in the British North 

America Act?
Mr. Martin (Essex East): Yes.
Mr. Mundell: I cannot think of any, no. It could be passed under the 

name of the British North America Act, or something like this.
Mr. Martin (Essex East): It would be form?
Mr. Mundell: Yes.
Mr. Martin (Essex East): That has been done.
Mr. Mundell: I just remembered that this morning.
Mr. Martin (Essex East): In 1955, when we sought the right to amend 

the constitution with respect to the powers enumerated in section 91 we put 
in safeguards about the necessity of an election every five years and parliament 
being called every year, and guarantees about language. That gave solemnity 
and was more than an ordinary statute surely.

Mr. Mundell: That was an amendment to section 91 of the B.NA. Act 
which was passed by the United Kingdom parliament pursuant to addresses. 
So it was an amendment to the B.N.A. Act. But there was a representation 
Act. The last amendment to 91 of the B.N.A. Act was passed under the title 
of the BN.A. Act of 1952. It is, of course a statute.

Mr. Martin (Essex East): But the form is different and that might be 
employed here. Where would we say that here in this bill if we were agreed 
on it?

Mr. Mundell : I think you would have to abandon the title to the bill of 
rights and say this would be cited as the British North America Act 1960. 
You could put it in as section 90 (a) or at least ahead of section 91 in the B.N.A. 
Act.

Mr. Martin (Essex East): In the form you suggested this morning with 
the preamble incorporating sections 1 and 2 and substituting 3 by an amend
ment to the Interpretation Act, where would you put the present clause?

Mr. Mundell: I would imagine if you were going to do it that way you 
could have the preamble and have the enacting clause and put the short title 
at the end. That is not uncommon. I think in Ontario the practice is to put the 
short title at the end in the statute, whereas here we have always put it in 
after the beginning.

Mr. Martin (Essex East): Are you familiar with the declaration of Phila
delphia?

Mr. Mundell: No, I am not.
Mr. Martin (Essex East): Are you familiar with section 25 of the decla

ration of human rights?
Mr. Mundell: I cannot recall it offhand.
Mr. Martin (Essex East): Do you see any objection in a preamble to put

ting in a reference that would be declaratory of basic economic rights?
Mr. Mundell: If I might answer that in this way, there is one point I 

forgot to mention earlier. In the discussions I have had with people about 
the bill of rights and in discussions in the bar association and elsewhere, it is 
astonishing that these people seem to place emphasis on the desirability of 
some exhortation by way of a preamble. It is amazing how many people con
cur in that. Whether or not you should expand it to include economic rights 
I do not know.
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Mr. Martin (Essex East) : But assuming we have this form, which I 
think is desirable at this time, it could be done in the preamble.

Mr. Mundell: It would hardly play any part if there was no operative 
provision relating to it.

Mr. Martin (Essex East) : It would be declaratory in the sense that we 
would be declaring, for instance that the matters contained in clause 2 were 
within the competence of federal parliament. You will remember this morning 
when we were discussing clause 2 you suggested that, to give full meaning 
to the difficulty that some of us had about the words, “property” and “Canada” 
in clause 2, that reference could be made to the effect that this was intended 
only to be within the matters concerning the powers of parliament.

Mr. Mundell: Yes.
Mr. Martin (Essex East): Did you have anything to do with drafting 

the bill of rights proposed by the bar association?
Mr. Mundell : I did not know one had been proposed by the bar asso

ciation.
The Chairman: It was proposed by the Ontario section of the bar asso

ciation.
Mr. Martin (Essex East): On the 6th day of February, 1960, the Ontario 

subsection on civil liberties recommended to the general meeting of all the 
Ontario members of the Canadian bar association, a proposed bill of rights.

Mr. Mundell: No, I did not know that, sir.
Mr. Martin (Essex East): You did not have anything to do with it?
Mr. Mundell: No.
Mr. Martin (Essex East): What about this proposed article where it 

suggests that everyone charged with a criminal offence has the right to be 
presumed innocent until proven guilty according to law? Do you think we 
cover that in this bill?

Mr. Mundell: No, it is not covered in this bill.
Mr. Martin (Essex East) : This bill does not cover that point, you say?
Mr. Mundell: I do not think so. I had not thought about that before.
Mr. Martin (Essex East): Is that point covered anywhere in the law of 

Canada? It certainly is the custom and tradition and it may have acquired 
the force of law in one sense.

Mr. Mundell: I think it is covered by the general law. It is probably 
not covered by any statute amendment.

Mr. Stewart: This was part of the common law of England.
Mr. Martin (Essex East): Yes, but this bill does not cover it?
Mr. Stewart: It does not cover it expressly.
The Chairman: You mean this bill does not explicitly mention that right?
Mr. Martin (Essex East): I am asking Mr. Mundell if it is expressed 

even implicitly.
Mr. Mundell: No, I do not think it deals with it.
Mr. Martin (Essex East): No. Does it cover this point; the right of a 

person charged with a criminal offence to defend himself in person?
Mr. Stewart: The criminal code covers that point.
Mr. Martin (Essex East): The criminal code covers it, but this bill does

not.
Mr. Stewart: Yes, but this bill does not supersede the criminal code 

in so far as its expressed provisions are concerned.
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Mr. Martin (Essex East): I certainly agree with you that it does not. 
I do not think it touches the criminal code at all. This is a bill of rights and 
these are very fundamental rights that the bill does not touch upon. The 
bill does say that an individual shall have the right to retain counsel, but 
it does not say he shall have the right to defend himself in person.

Mr. Mundell: The word in subclause (f) the right to a fair and public 
hearing by an independent and impartial tribunal for the determination of any 
criminal charge against him” would perhaps cover that. I am not sure of that, 
but it certainly does not say this expressly.

The Chairman: I would think it is fundamental that a man has the 
right to defend himself in person. I do not know any place where that is 
denied. In some instances it may have been felt that you denied counsel as 
well, but I have never heard it ever suggested that a man did not have the 
right to defend himself in person.

Mr. Martin (Essex East): I have not heard it suggested either. I am 
satisfied what the law of Canada does with regard to the declaratory intention 
of this bill, but I am now dealing with this bill on human rights. I am dealing 
with what I regard are some of the very important legal rights. They are 
not referred to in this bill. It is not an answer to say that they are covered 
by law. That is the basic argument made by men like Mr. Mundell who do 
not believe in a bill of rights as being an effective instrument to guarantee 
those rights. For instance, there is nothing in this bill that says a man shall 
have the assistance of an interpreter. Is there any law that requires that? 
Supposing a judge refused the individual the right to have an interpreter?

Mr. Mundell: I would suggest you again come back to the word “fair”.
Mr. Martin (Essex East): You think that would cover it?
Mr. Macdonnell: Has it ever been suggested that this bill of rights covers 

everything? It seems to me you could find a score of things that are not 
covered here.

Mr. Martin (Essex East): That may be, but surely in respect of a bill 
of rights it is our duty to try to cover everything that we can which we 
regard as fundamental in our society. For instance, there is nothing in this 
bill that says that no person shall be compelled in any criminal case to be 
a witness against himself. There is nothing in this bill that says that, and we 
regard that as implicit in our legal system. There is nothing in this bill that 
says that a man shall not be denied the right to reasonable bail. There is nothing 
in this bill that says a man shall not be tried for the same offence twice. That 
is a practice that some countries do not observe, but which we observe. How
ever, there is no sanction of the law in it.

There is nothing that says that no one shall be subject to arbitrary, unlawful 
interference with his private and family life, his home and his correspondence. 
I have a submission from the parents-teachers association, which I forgot to 
bring with me, on the question of family life. I know Mr. Dorion, who has been 
working on a preamble, has some very strong views about family life in this 
respect. It seems to me those are measures that should be considered in a bill 
of rights.

The Minister of Justice, Mr. Mundell, was having difficulty about section 
3(b) because of the declaration of human rights. I have a list of the provisions 
of the declaration on human rights that are not referred to actually in this bill.

The Ontario bar association, in the draft bill of rights that it put before 
this committee, has taken account of the provisions of the declaration on human 
rights, and has incorporated them in provisions in this bill, some of which we 
have recognized, but the ones I have mentioned, which are in the declaration on 
human rights, are not in this bill at all.
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Mr. Rapp: If it does not cover everything, I wonder why Mr. Martin 
approved it in the house.

Mr. Martin (Essex East): Surely, Mr. Rapp, you are a very reasonable 
man, and I am a strong supporter of your particular subject. I have the right to 
ask the questions I have asked because I am trying to strengthen this bill; and 
that is no reason why you should descend on me with wrath?

Mr. Rapp: You listed about three or four items that should be covered, and 
still you approve the principle of the bill.

Mr. Martin (Essex East): Certainly, I approve the principle of the bill, 
but I want it to be a better bill. We said in the House of Commons we would, 
in this committee, go into this and study it carefully, and I am trying to make it 
a better document.

Mr. Macdonnell: You do not recognize, Mr. Rapp, this is all Mr. Martin’s 
unselfishness in aiding the government.

Mr. Martin (Essex East): I would not put it that way, but it is a desire 
to make the bill a better one. I referred to a draft bill of human rights of the 
Ontario bar association, passed in February this year, which is an appendix to 
the brief put in by the Canadian bar association. I think these are suggestions 
that ought to be considered, and I would just ask Mr. Mundell whether he was 
aware of them, because of his close association as a member of the Ontario bar, 
with the whole project of civil liberties.

However, I have brought that to his attention, and to the attention of the 
committee; and I have not neglected my duty on that account.

When we come to considering the bill, perhaps, we will have further 
definite proposals to make.

The Chairman: I think we are probably getting into the realm of argument 
instead of gleaning opinions of the witness.

Mr. Martin (Essex East) : I wanted to know whether he knew about them.
Mr. Mundell: Thank you, very much.
Mr. Martin (Essex East): I am sure, Mr. Chairman, you will be happy to 

know I have no more questions to put.
The Chairman: Thank you, very much, Mr. Martin.
Mr. Browne (Vancouver-Kingsway) : That has been evident for quite some 

time!
Mr. Martin (Essex East): Let it not be said we did not seek to improve 

this bill.
The Chairman: Gentlemen, the next meeting will be at 9.30 a.m. on Mon

day, in room 356-S, at which time we will have the Minister of Justice back 
with us.

Just before I close the meeting, on behalf of the members of the committee, 
Mr. Mundell, I would like to say thank you for coming and remaining with us 
so long today, and subjecting yourself to this rather severe cross-examination 
by some of the members of the committee. I assure you we appreciate it very 
much, and I hope we have not incommoded you too much.

Mr. Mundell: Thank you very much, sir.
—The committee adjourned.
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