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MINUTES OF PROCEEDINGS
Wednesday, July 20, 1960.

(10)

The Special Committee on Human Rights and Fundamental Freedoms met 
at 2.10 this day. The Chairman, Mr. N. L. Spencer, presided.

Members present: Messrs. Aiken, Badanai, Batten, Deschatelets, Dor ion, 
Korchinski, Martin (Essex East), Rapp, Spencer, Stewart and Winkler.—11.

In attendance: The Honourable E. D. Fulton, Minister of Justice; Honour
able Senator Arthur Roebuck, Counsel for the Christian Science Church; Mr. 
L. A. Tufts, representing the Christian Science Committee on Publication for 
Ontario; and Professor A. R. Lower of Queen’s University.

Senator Roebuck and Mr. Tufts were introduced and Mr. Tufts read a brief, 
copies of which were distributed to Members of the Committee.

Following the questioning of Mr. Tufts and Senator Roebuck, they were 
thanked, and retired.

Professor Lower was called and commented upon the historical background 
of the Bill, giving the Committee his views on its content.

After his questioning he was thanked, and retired.

The Chairman read the following report from the Subcommittee on Agenda 
and Procedure:

Tuesday, July 19, 1960.

The Subcommittee on Agenda and Procedure met at 10.00 p.m. this 
day, the following Members being present: Messrs. Badanai, Dorion, 
Spencer and Stewart.

The following decisions are recommended to the Committee:
1. That a copy of a letter from Mrs. Ryrie Smith, National 

President of the YWCA, addressed to the Right Honourable the 
Prime Minister and a letter from Mr. H. G. Curlett, Manager of the 
Associated Investors of Canada Ltd. addressed to Mr. Lambert, M.P., 
be filed with the Committee and copies distributed to Members.

2. That representations before the Committee by the Honourable 
Justice J. T. Thorson, President of the Exchequer Court, be not 
entertained for the reason that it would not be conducive to the 
maintenance of the dignity, independence and the inviolability of the 
judiciary.

On motion of Mr. Badanai, seconded by Mr. Stewart, the said report 
was adopted.

At 5.45 p.m. the Committee adjourned to meet again at 9.30 a.m., Thursday, 
July 21, 1960.
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J. E. O’Connor, 
Clerk of the Committee.





EVIDENCE
Wednesday, July 20, 1960.
2:00 p.m.

The Chairman: Order, gentlemen. First of all I would like to welcome to 
the table our genial friend of the other place, Senator Roebuck; and, of course, 
our own Minister of Justice.

We also have with us Mr. L. A. Tufts, who is in charge of public relations 
for the Christian Science church for all of Canada. In that capacity he is appear
ing before you and will now give you his views on the bill that is before the 
committee.

Mr. Leslie A. Tufts (Christian Science Committee on Publication jor 
Ontario): Mr. Chairman, honourable Minister of Justice and committee mem
bers. I think first of all I should like to express my appreciation for the privilege 
and opportunity of appearing before this committee to present in brief some of 
the views of the Christian Science church on one of the subclauses of the bill.

As your chairman has explained to you I am on our Christian committee 
for public service in Ontario, but in public relations work which affects our 
church on a national level I also represent the church in that capacity.

This is the brief to the chairman and members of the special parliamentary 
committee on the act for the recognition and protection of human rights and 
fundamental freedoms.

The following brief is submitted to you by the Christian Science committee 
on publication for Ontario, on behalf of the Christian Science churches and 
societies in Canada which are affiliated with the mother church, the First 
church of Christ, Scientist, in Boston, Massachusetts, and which are herein
after collectively referred to as the Christian Science church, for your con
sideration in respect to proposed bill C-79, an act for the recognition and 
protection of human rights and fundamental freedoms.

The concern of the Christian Science church in making this submission is 
in relation to the provision of freedom of religion as referred to in part 1, 
section 2, subsection (c) of the proposed bill.

It is submitted that the right of religious freedom must be zealously 
guarded and that such freedom should extend not only to the right to worship 
in the manner one sees fit but to practice all the teachings of one’s religion 
consistent with peace in the community and public well being.

Christian scientists, it is respectfully submitted, should, in the practice of 
religious freedom, be allowed to avail themselves of the benefit of treatment 
by Christian Science practitioners in keeping with their religious teaching. 
The request is made then that in making provision for freedom of religion 
there should be incorporated in the proposed bill of rights for Canada, the 
following provision:

All persons within Canada shall possess the unrestricted right to 
the free exercise and enjoyment of religious profession and worship 
without preference or discrimination in accordance with the teaching 
and tenets of his religion; including the right of a person to depend 
wholly on prayer or spiritual means for physical healing in accordance 
with the tenets of the denomination to which such person belongs, pro
vided that all sanitary measures, quarantine rules and regulations be 
complied with.
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In requesting that the foregoing provision be added to the subsection 
stipulating “freedom of religion” we would point out that Christian Science 
healing is not hypothetical, but that it is a bonafide and established method of 
healing, and is supported by an abundance of documented evidence to this 
effect. From its inception 90 years ago Christian Science has produced striking 
healing results as well as reformation of character, enrichment of living, and 
spiritualization of thought. Authenticated reports of healings of organic and 
functional disease appear weekly in the Christian Science Sentinel, monthly 
in The Christian Science Journal, quarterly in the Heralds of Christian Science 
published in several foreign languages. Carefully verified testimonies may also 
be heard on weekly radio and television programs in the series “how Christian 
Science heals”. Many of these testimonies record healings of cases which had 
previously been diagnosed as incurable. The record also shows that virtually all 
types of disease, including those considered most difficult and malignant, have 
been healed through the ministrations of Christian Science. Many entire families, 
over a period of years and sometimes through several generations, i have relied 
exclusively and successfully for their health needs on prayer as taught in 
Christian Science.

Further acknowledgment of the effectiveness of Christian Science healing 
is found in the recognition by hundreds of insurance companies in the United 
States and Canada in their various casualty lines of Christian Science treatment 
and care in lieu of medical treatment.

A fundamental rule in the practice of the Christian Science religion is 
obedience to the laws of the land. Christian Scientists are known for their 
unfailing adherence to law, and are particular to observe sanitary and quaran
tine regulations. They are law-abiding citizens and they are careful to respect 
the rights of others. To quote a passage from page 220 of “The First Church 
of Christ, Scientist and Miscellany” 'by Mary Baker Eddy:

. . . Whatever changes come to this century or to any epoch, we may 
safely submit to the providence of God, to common justice, to the main
tenance of individual rights and to governmental usages. This statement 
should be so interpreted as to apply, on the basis of Christian Science, 
to the reporting of a contagious case to the proper authorities when the 
law so requires. When Jesus was questioned concerning obedience to 
human law, he replied: “render to Caesar the things that are Caesar’s,” 
even while you render “to God the things that are God’s.”

I believe in obeying the laws of the land. I practice and teach this 
obedience, since justice is the moral signification of law. Injustice denotes 
the absence of law. Each day I pray for the pacification of all national 
difficulties, for the brotherhood of men, for the end of idolatry and 
infidelity, and for the growth and establishment of Christian religion— 
Christ’s Christianity.

Freedom of religion can only mean the preservation of the basic human 
right of freedom of worship and conscience for you and me, and for everyone. 
In a word, universal freedom of individual conscience. It is a right which is 
precious to all men and it should be upheld in appropriate language in the 
legislation before this committee.

To preserve the right of religious freedom it is respectfully requested 
that earnest consideration be given to the recommendation herein mentioned.

All of which is respectfully submitted.
Thank you for your very close attention and if there are any questions, 

I will be very glad to endeavour to answer them.
The Chairman: Are there any questions, gentlemen?
Mr. Korchinski: Mr. Chairman, may I be permitted to ask the first ques

tion.
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Why do you feel that the bill, as now constituted, will not permit you 
the right to exercise your religious freedom as you would wish?

Mr. Tufts: It is quite possible that it would. The very brief reference to 
freedom of religion does not seem to cover the ground as we understand it. 
We are perhaps unique, and possibly somewhat different to some other denomi
nations in that Christian Science is best known for its system of healing. 
That is one point we wish to bring emphatically to the attention of this 
committee, so that something might be included in the bill to protect the 
practice of our religion as well its worship. Actually, from our standpoint 
there is no difference: the one is dependent on the other. What I mean by that 
is that worship in our religion and the practice of it are inseparable: they 
are one and the same thing.

Mr. Korchinski: ft seems to me that in a' part of your brief here, if I 
can just refer to the appropriate quotation here—there is somewhere where 
you refer to methods of healing, and so on. It seems to me this is a matter 
of conscience, or a matter of your own feeling, as to how you feel about 
religion. Certainly, in my opinion, the bill provides you sufficient leeway in 
that it states that we shall have the freedom of religion. If you so wish to 
practise religion in that manner, I think the bill is sufficient in this regard. 
I cannot see what other language you might want to use in such an instance. 
Perhaps you have something in mind, and I would like to hear it.

Mr. Tufts: What we have in mind is, the item on page 2, where it says:
All persons within Canada shall possess the unrestricted right to 

the free exercise and enjoyment of religious profession and worship—

Mr. Korchinski: I have that before me, but would you then feel that 
perhaps you should elaborate on that particular point—that is, the freedom 
of religion to this extent?

Mr. Tufts: That is what we feel we have done in this brief. If you think 
otherwise, of course, it is the province and privilege of the committee to enlarge 
upon that, if they wish to do so. Actually, it is our feeling that the wording 
we have submitted will extend the privilege that we would like to have 
written into the act.

The Chairman: Would you excuse me, Mr. Korchinski. Mr. Tufts, has 
there been any instance, to your knowledge, in Canada, where you have been 
denied any of the rights which you assert in this provision on page 2 of your 
brief?

Mr. Tufts: Going back a number of years, yes, there have been cases, 
and I cannot cite any at the moment. I did not make a record of them, but 
there have been cases in which there has been the right of freedom of reli
gion challenged, and we have had to make our appearance in court on certain 
occasions in order to maintain our right to practise our religions.

Mr. Stewart: A good many years back now?
Mr. Tufts: Yes, a number of years back.
Mr. Korchinski: How far back would that go?
Mr. Tufts: Could I ask the Senator if he has any recollection how long 

ago that would be?
Senator Roebuck: Back in the twenties.
Mr. Martin (Essex East) : Was that not pursuant to the provincial law, 

because there was an alleged violation of a provincial act that had to do with 
one of the health departments?

Mr. Tufts: Just what the case was, Mr. Martin, I cannot give you the 
details now; I do not recall it well enough; I was not in office at the time; but
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J do know there were some actions which had to be taken in order to protect 
our interests. There was the non-supply of necessaries in the case of sickness.

Mr. Martin (Essex East): That is what I was referring to.
The Chairman: I think I should explain to the committee that Senator 

Roebuck is counsel for the church, and is probably well informed on the legal 
aspects of it.

Mr. Martin (Essex East): Perhaps I might ask Senator Roebuck, along 
the lines that Mr. Spencer indicated, if he knows of any statute—any federal 
statutes—we are dealing now with a federal bill—or any decision of the 
courts which violates the principle of the proposed recommendation.

Mr. Tufts: No, I do not know of any. It is just that we feel there should 
be some enlargement, some elucidation of the term “Freedom of religion”, 
and this is our recommendation, as it is contained on page 2 of our brief, as 
a suggested wording.

Mr. Martin (Essex East) : Are there any existing provincial statutes which 
apply to the application for minors, with regard to the proposed process of 
healing, which is found in your religion?

Mr. Tufts: Yes, there are certain provincial regulations in that respect, 
particularly having to do with the neglect of children, and that would be 
children under 16 years of age.

Mr. Martin (Essex East): Do you feel that that is a violation of your 
conception of religious freedom?

Mr. Tufts: Well, actually, I do not think we have had a tested case of 
that kind. We are quite wise in promoting the practice of our religion, and we 
certainly try to avoid any situation that would get us into action that would be 
harmful to us in any way. It has been found, and we have proved on many, 
many occasions, that Christian Science is equal to any mergency, and that it 

x is capable of healing under emergency situations, as well as normal situations. 
It has met our need, and has met the need of individual Christian Scientists, 
and Christian Science families. It has been substantially proven in that 
direction.

Mr. Martin (Essex East) : Would you regard, for instance, any hospital 
insurance act, or medical insurance act as a violation of your concept of 
religious freedom?

Mr. Tufts: Not unless there was some compulsion attached to it which 
forced us to accept medical treatment. In that case we would, but not 
otherwise.

Mr. Martin (Essex East): Or hospitalization?
Mr. Tufts: That applies to hospitalization as well.
Mr. Martin (Essex East): What would you do, for instance, in the province 

of Ontario, where there is compulsion with regard to a particular group under 
the Hospital Insurance Act? I mean where they deduct from payroll workers?

Mr. Tufts: We absolutely comply with any government legislation.
Mr. Martin (Essex East): I see. You do not have any difficulty in terms 

of your concept of religious freedom in that context?
Mr. Tufts: No, there is nothing of that nature that I could put my finger 

on, no.
Mr. Stewart: What about provincial regulations regarding vaccination of 

children going to school?
Mr. Tufts: We were given exemption from vaccination and other types 

of medical attention for children going to school.
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That has been in effect under an administrative ruling of the Ontario 
health forces, and of the Ontario educational -department since 1938, and it 
has been readily granted oji each occasion when a request has been made since 
that time. It has worked very well and we have no complaints, with the fine 
cooperation we have received from provincial sources in regard to that problem.

Mr. Stewart: Does that apply to all the provinces?
Mr. Tufts: Most of the other provinces of Canada have the same privilege.
Mr. Korchinski: Might I return to my original question.
Mr. Chairman, I would just like to ask the witness one more question.
You cited what you think should be added into the bill of rights under 

that provision where we have granted, or we state we have freedom of 
religion. Now, this is your submission. I would like just to point out that 
other submissions could be made by other groups, and we could end up with 
volumes, setting out in detail what we feel we want as provisions in the 
act to protect what we say is our freedom of religion.

Is there not a danger oi complicating the act on this one particular 
point? Furthermore, is there not also a danger that at some future date 
there may be another denomination spring up, which may feel that every
thing up until now, as set out in the act, is not in accordance with their 
conscience, or the way they want to practice their religion—and they would say 
it does not apply. If that was the case then, we would have to add more detail 
into the bill.

Mr. Tufts: Well, I suppose that situation could possibly occur. The 
wording which we have submitted here is quite general. We have tried 
to design it so it will meet the needs of every denomination. We are not 
asking simply for something that will benefit Christian Scientists; we would 
like to see something that would benefit every worth while denomination of 
religion, and we have endeavoured to accomplish that in. bringing up this 
wording.

Now, it is a fact that Christian Science does emphasize the element of 
healing a great deal more than the other major denominations, and some 
of the smaller denominations, but here again many of the major denomina
tions today are working vigorously, and looking directly into this question of 
spiritual healing. They are to be commended for what they are doing, as I 
think they are making very fine progress in that direction. We have all of 
them in mind, in submitting this wording.

Mr. Korchinski: You have answered the first part of my question, but 
you have not dealt with the second part, and it is that at some future date 
there may be some other denomination that may suggest something which 
is not covered within that phraseology.

Mr. Tufts: It is possible that situation could occur. That is something 
we will have to deal with in the future, I suppose, when it occurs.

Mr. Korchinski: Would you then not agree that simplicity is the best 
thing we could possibly come out with at the moment—that is, in terms of 
simple language that everybody could understand—“freedom of religion”. 
To me it might mean one thing and, to another, something else.

Do you not agree that it would be best to keep it simple, at the moment?
Mr. Tufts: I think, sir, you have answered your own question. You 

say to you it might mean one thing, and to another person another thing.
Mr. Korchinski: But, it is still religion.
Mr. Tufts: Yes, definitely.
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We are glad to have that term, freedom of religion, in there, but we 
feel it should be clarified somewhat and enlarged upon so there will not be 
any question about what is meant when we say “freedom of religion”.

Mr. Deschatelets: Sir, since, generally speaking, we have in this country 
freedom of religion—and I gather that you have no particular complaint to 
present as to any violation of this freedom of religion now—in fact, that is 
what you have said.

Mr. Tufts: Yes. We are thinking more of protection and preservation of 
that freedom.

Mr. Deschatelets: ïn relation to what you have said, have you not 
in mind that we should have in this bill some provision as to enforcement of 
this freedom of religion in order that, we could have freedom of religion 
more fully protected than we have it now, simply by enumerating the free
dom of religion. Do you not think we should have some provision which 
would enforce this right?

Mr. Tufts: Well, that is getting beyond my legal conception, and what 
you think should be incorporated, in the way of enforcement, is entirely 
up to this commendable committee. I would be glad to leave a situation of 
that kind entirely in your own hands. From our standpoint, what we have 
submitted here is our conception of what would be desirable, and what is 
essential, to preserve and protect our freedom of religion.

The Chairman: Have you a question, Mr. Aiken?
Mr. Aiken: Mr. Tufts, we are on the fringe of what may be a very diffi

cult matter, and I am not so sure whether our committee should go into it. 
However, it is raised in your brief, and it concerns the effect of freedom of 
religion, as expressed in this bill, as against provincial personal freedoms— 
medical care, and so forth. Now, in your brief, you present the fact that free
dom of religion could include matters physically as well as spiritually and, in 
this sense, I am wondering whether this is encroaching on personal matters 
which may be provincial. I have in mind the question of Jehovah Witnesses 
who, as we all know, are averse to having blood transfusions. Of course, this 
is not mentioned in your brief, but it is pressing it forward one further step— 
to the point where there is a conflict between freedom of religion and, perhaps, 
some other freedom.

Have you any thoughts on how far such a concept could be carried.
Mr. Tufts: Well, this requires some detailed explanation and, I might point 

out, this seems to be a worthwhile opportunity to do so.
There is quite a definite line of distinction between the procedure followed 

by our friends, the Jehovah Witnesses, and the healing practised by Christian 
Science.

Mr. Aiken: I realize that.
Mr. Tufts: Getting into the area of provincial legislation, we do not have 

that in mind here. This is, as we realize, a federal statute, and we certainly 
would not want to incorporate anything in these requests for amendment that 
would invade the provincial field in any way. We would be quite reluctant 
to do that.

Mr. Martin (Essex East): Could I ask Senator Roebuck, having in mind 
the Roncarelli case, and cases like that, if he would not agree that the funda
mental law in Canada noW provides the freedom which Mr. Tufts, in his very 
worthy submission, urges this committee to protect.

Senator Roebuck: I think it does.
If I may be permitted to address the house, not as a senator, perhaps, but 

as an individual, I might say that I have acted for the Christian Science
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churches for many, many years. I do not think that the church, and Mr. Tufts, 
have come here to complain about the lack of freedom which we have enjoyed 
in the past. His difficulty is to see today that that expression in this bill of 
rights is broad enough to cover the practices which we have enjoyed in the 
past, and hope to continue to enjoy in the future. I am sure they are not here 
with any complaints. We have, in Canada, a freedom which I think we have 
all thoroughly appreciated; we want to protect it, and I welcome this bill in 
that way, if I may say so.

As a senator, I certainly welcome such a bill.
Mr. Rapp: Mr. Chairman, are not some of the provisions which it is sug

gested be incorporated in the brief already covered in clause 2, for instance in 
(e) “Freedom of assembly and associations?” This comes back to freedom of 
religion. Then there is the right of the individual to life, liberty and security 
of person. This, I think, covers some of the provisions or is similar to the provi
sions you have recommended in your brief here in connection with freedom 
of religion.

Mr. Tufts: Here I think we are getting into a legal aspect of the bill. I 
would prefer to have our legal representative speak to that.

Senator Roebuck: Of course I did not come here with the idea of address
ing the committee. I can imagine we will have a committee of our own on this. 
In respect of life, liberty, security of the person and enjoyment of property, I 
think that is a long way from what Mr. Tufts has suggested. I think the right 
to practise religion in a physical way was mentioned; that is the application 
of spiritual means for physical healing. I do not see that as being covered by 
such broad statements as the right of the individual to life, liberty and security 
of the person and enjoyment of property and the right not to be deprived 
thereof except by due process of law.

The Chairman: Perhaps I might ask you this, senator. It seems to me in 
all religions there is a recognition of a divine influence on our health and well 
being, undoubtedly. Is not the practice of the Christian Science church simply 
an implementation of that thinking and a recognition by them that the whole 
power over, and influence on health, and so on, is divine and that man has 
little contribution to make to that aspect of it.

Senator Roebuck: Mr. Tufts already has said in effect that his church 
desires no monopoly on the exercise of religious freedom and that he is asking 
for this on behalf of everybody. Most of the denominations now-a-days are 
branching out into that kind of healing. The Roman Catholic church does it 
undoubtedly and the English church to which I belong does it.

Mr. Tufts: And the Presbyterian church.
Senator Roebuck: Yes. So he is not asking anything especially for his 

own church, but rather recognition for them all of the right to exercise that 
power which they claim they enjoy of effecting physical well being.

The Chairman: I do not like the feeling to be entertained that I was 
indicating that the Christian Science church claimed anything special in this 
regard, but it does seem to me that you place more reliance upon divine 
influence in the field of health and welfare than do some of the other denomina
tions. Nevertheless I would think, it still is the practice of religion and would 
be covered and embodied in the term “religion”.

Senator Roebuck: There is the distinction perhaps between the Christian 
Science church and some of the others. The Christian Science church has 
professional practitioners, people who devote their entire time and their lives 
to the practice of that religion in its curative aspects. ' I do not think any of 
the other churches have that.

y
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The Chairman: Well, gentlemen, if there are no other questions, it has 
been customary, with the approval of the committee to have the Minister of 
Justice supplement any of the questions. Perhaps he may have one or more 
questions to ask.

Hon. E. D. Fulton (Minister of Justice): I do not think I have today, 
Mr. Chairman, in respect of this brief. I think its point is made very clearly. 
I say that with due respect, because we have found it very difficult sometimes 
to be clear. You have made your point very clear.

Mr. Tufts: Thank you.
Mr. Fulton: I would simply say I would have some reservations as to 

whether what is asked for in the wording following “including the right of 
a person . . . etc.” on page 2, is not really a matter which, while not necessarily 
peculiar to the Christian Science church alone, is really a particular aspect 
of the practice of a religion, which it is arguable is embraced within the whole 
concept of freedom of religion. I express that rather as a thought than as a 
question. I have no questions to ask.

The Chairman: May I say on behalf of the committee, Mr. Tufts, that we 
are pleased to have had you come before us and present this very excellent 
brief on the point which you are making, and our thanks also to you, Senator 
Roebuck, in accompanying him. I do hope that if, when and as this bill is 
finalized you will be satisfied that there is that freedom which you feel you 
should have in the practice of your religion.

Mr. Tufts: Thank you very much, Mr. Chairman. It has been a pleasure 
to appear before the committee and I would again like to express my thanks 
for the very courteous way in which you have received our brief. Thank 
you very much.

Senator Roebuck: Thank you, Mr. Chairman, and may I thank the com
mittee for the courtesy which you extend to a member from the other place.

The Chairman: Gentlemen, we also are pleased to have with us Profes
sor A. R. Lower, professor of history at Queen’s university.

Professor A. R. Lower (Queen’s University) : Mr. Chairman and gentlemen, 
first of all I would like to say that I much appreciate the fact that you have 
invited me to come to make a statement to this committee. Secondly, I hope 
you will pardon me and forbear with me when I tell you that I came away 
this morning and managed to leave behind all my written material.

Mr. Rapp: A typical professor.
Mr. Lower: Well, I think I will make that good by having managed to 

remember most of it anywdy, and I have scribbled some rough notes. Thirdly, 
as a preliminary point, I would like to pay my humble tribute to the Prime 
Minister of the country for having brought in this bill. He has forced discussion 
on an issue which I suppose in ordinary times most people do not give much 
attention to. I think it was commendable on his part and I am sure it will be 
infinitely useful in the future.

As I was sitting there I looked through one of the speeches made in 
Hansard the other day by Mr. Allard of Sherbrooke. I noted that he had a good 
deal to say about the historical background of the question of the bill of 
right. So I will not have to bore you very much with the question of history.

However, may I call your attention to the fact that we cannot possibly 
think of the subject without being carried into our history. The two are in
timately bound up. As I suggest, most of us know English history, in particular, 
is almost mainly a commentary of this question of the freedom of the in
dividual as, indeed, is the common law itself a commentary on freedom of the 
individual. So, we cannot pass this very important subject of the historical 
setting of bills of rights. We cannot pass that over.
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I could make a few incidental or general remarks first. The first one that 
I would like to make is that we could very well decide on the principle of bills 
of human rights; whether they are necessary or whether they are not necessary, 
and leave to the lawyers that with which they are undoubtedly capable of 
doing, fitting the subject into our law and into the procedures of our courts.
I do not, however, think that the lawyer, with his legal difficulties, should 
be allowed to take control. He is, after all, our servant, not our master, and it 
is up to the public, as represented by parliament, to make the general con
ditions of our law, and then to the lawyers to apply it. I would be inclined 
very much to put aside the rather minor constitutional points that constantly 
are discussed with respect to bills of rights.

There is no question that the bill does raise many searching matters,. 
and bring up many searching points with respect to our whole constitutional 
arrangement. There are three that come to my mind at once. The first is the 
question of parliamentary supremacy. The second question is on fundamental 
law, and the third is the question of British precedents. I would like to talk 
about all of those a little, if I may.

As to parliamentary supremacy; parliamentary supremacy, of course, 
is a British doctrine. It is the doctrine of 1689, when you abolished the ancient 
constitution, or changed the ancient constitution radically by the revolution 
of 1689, and put in its place what gradually emerged, although it took quite 
a long while to emerge. That is the doctrine of parliamentary supremacy, 
and as Walter Page said in the 19th century, parliament was then all com
petent; parliament could do anything it said in the course of nature. He said 
it could not make a woman into a man,—that is the illustration he took—but 
it could do everything that is in the course of nature. He, of course, was referring 
to the British parliament, not to the Canadian parliament.

I suggest there is a very distinct difference between the two. Though, 
from much of the reading I have done, written by learned members of the bar, 
I would suspect that many of them have not yet discovered that. I would feel 
that in a country like ours in respect of the question of the doctrine of parlia
mentary supremacy, with very little inspection, indeed, it could not be main
tained at all. We have not got a supreme parliament. We all know this. 
Everyone knows that the parliament of Canada is not the supreme legislative 
authority in Canada. There are ten competing legislative bodies. Some make 
the point that somewhere or other between the eleven governing bodies of 
Canada there must be some kind of feeling of total legal competency. That 
may well be, put it is certainly not in any one of them.

No parliamentary body in Canada is supreme. It is supreme under the 
limitation of the B.N.A. act, and those are extremely important limitations 
indeed. I do not see, and never have been able to see, for the life of. me, how 
lawyers can maintain in Canada the doctrine of parliamentary supremacy. 
Parliament is fairly limited. Legislations of various parliaments are fairly 
limited. They are supreme in certain areas, and this leads me into my next 
point; this quite abstract question of fundamental law.

We are usually told that we do not live under a regime of fundamental 
law, in contradiction to the United States, which does. The constitution of the 
United States is the supreme law of the land. Here we are told we do not live 
under a regime of fundamental law. We had the revolutionary settlement which 
was the last big settlement of our public affairs, in 1689. Prior to that period, for 
many centuries, the doctrine that had always maintained was the doctrine of 
fundamental law. Certainly down through the middle ages people talked about 
the right and believed in the doctrine of fundamental law. Then with the rise 
of the Stuart kings and the revolutionary struggle of the 17th century when 
the kings were put in their place, parliament stepped in, and the doctrine of
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parliamentary supremacy arose, as I tried to tell you. People gradually forgot 
the idea of fundamental law, and that there were fundamental things which 
no law made by a parliamentary body could change. So it has come to be 
believed that there is no such thing as fundamental law.

Now, on two points; one of them on which I perhaps have more anti
quarian interest than anything else, I think I can controvert that. That is to 
say, the Hanoverian succession, under which we still live, is undoubtedly 
bound up with the bill of rights of 1689. It was enacted at the same time. 
If you accept one you accept the other. If the Hanoverian successions are fun
damental in our institutions—and I suppose all you gentlemen have sworn to 
support that succession—if these -are fundamental in our public institutions; 
if they are basic; if they are at the bottom of things, and if this is the point at 
which to draw the line and begin again, then I think, from that point of view, 
you have something very close to fundamental law. If you controvert the bill 
of rights of 1689, which was the ancestor to the American bill of rights of 
1791-92, you controvert the Hanoverian succession. If you wish to destroy the 
present succession to the crown and set up a new reigning house which would 
be virtually a revolutionary act you will have to destroy the rest of the revolu
tionary settlement and the bill of rights. Incidentally, that bill of rights is still 
part of our law, and it guarantees, for what they are worth, our guarantees 
to this day; but that, I would suggest, is perhaps now becoming a somewhat 
remote case. There is no sense, until we can argue, and argue very strong, that 
you do not have parliamentary supremacy, but fundamental law, in doing this 
at all. The very fact that all one has to do is to point to the existence of the 
British North America Act to say: here is our fundamental law, supports this.

I have been interested in my lifetime in seeing how, day by day, year by 
year, it is becoming regarded more and more as the constitution of our country. 
It is not merely a simple legislative act; of course not. It would be ridiculous, 
it seems to me to say that it is simply a legislative act; an act of the British 
parliament that might be swept away tomorrow. Of course it is not that, and 
we know it is not. It is far more than that. It is something which stands at 
the base of our very existence. It is the foundation of our nation. It is that 
which regulates many numbers of our activities. I do not say there is nothing 
else in our system but the British North America Act, because, of course, there 
is; and so there is, despite the American constitution, in the American system 
of government. There are many things, and many good statutes still main
tained under the law, for example.

Both of us inherit a great deal, but our constitutions do not include every
thing that we need in the way of public institution. However I submit that if 
you can get anything at all that is fundamentally basic, permanent, and endur
ing, which is a foundation of the state, then, for us, that is the British North 
America Act, and that is where we begin.

So I think on that basis I make quite a decided point against the doctrine 
of parliamentary supremacy. I say all this because every time a bill of rights is 
mentioned, you will hear people say “How can you make it accord with the idea 
of parliamentary supremacy and our unwritten constitution?”

But we do not have an unwritten constitution. We have a written constitu
tion, and it is to be found in the same document, a bill of rights. There are two 
points there. First of all, there is the exploration of certain aspects of our 
written constitution, and secondly, an exploration of this statement which is so 
frequently made that the British constitution is an unwritten one.

Let me address myself to that. I was interested to note in that little speech 
which I picked up when I came in, that the gentleman referred to that point.
I think it was the first time I have ever seen it referred to in any public 
statement, that there is in the British North America Act a whole series of 
enactments and clauses which do establish the rights and fundamental rights.
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The educational clauses establish rights which are about as fundamental as 
we can devise, I think. They go back, of course, to religious rights, to section 92.

There is a language right, although I have forgotten the number of the 
section; I think it is 132, which gives us the right to the French and English 
languages.

These are rights. They are property rights, it is true, but they are rights. 
And there are others which are somewhat more marginal, such as the question 
of subsidies to provinces. The financial clauses of the British North America Act 
provide those rights. The British North America Act is full of rights.

The federal constitution itself is full of rights. I suggest that the federal 
constitution is a bill of rights.

If you are not too much attached to the exact form of the words, and if 
you could think of those words in the large, a bill of rights, a statement of 
rights—it is in our constitution already. It is there. We do have a bill of rights. 
I do not think there is any question about it that we have a bill of rights. 
Every federal constitution must have a bill 'of rights of some sort. The 
nomenclature is a matter of indifference.

So the conclusion from that is obvious; you go on to enlarge those rights, 
and it solves some of the difficulties of the lawyers, I should think in doing so; 
you go on to enlarge them. That is the point I have been coming to.

The second point I was going to make was simply this rather shopworn 
reference to the unwritten British constitution. I get a bit tired of hearing 
about it, because I do not think it is historically sound. The British constitution 
is largely a written one. It is not written out in detail as a constitution, but it is 
largely written, and it is written in great resounding statements, statements 
which usually came out of blood. It is written in letters of blood, if you like.

I do not mean to go through them all, but all the great historic documents 
are there for everybody to see and read. Many of them probably have been 
forgotten today, but they are still there. Many of those documents began 
hundreds of years ago, generation by generation, and they constitute statements 
of the kind of policy under which people think they live; and that, it seems to 
me, is something that every nation with some claim to self government has done, 
either directly or indirectly. It has made some kind of its statement of its 
political philosophy.

The British have done it largely indirectly, it is true; though, mind you, if 
it is not in the formal words of public documents, nevertheless there has been 
an enormous amount of discussion, debate, and fighting.

One could refer to all these documents of the English civil war period of 
1640; and if he were to go to the British museum he would find there a collec
tion of some 40,000 pamphlets which have never yet been really examined. 
There are some 40,000 personal pamphlets on the question of government, as it 
was viewed during the years from 1640 to 1650.

Do not tell me that people did not know where they were going, or 
were not thinking of where they were going, and that the whole thing was a 
sort of animal instinct. It was nothing of the sort. There has never been any 
question in the minds of the people of Great Britain which was more thoroughly 
thought about than the public policy under which they live; and while the 
lawyers have tried to keep us away from the spirit of the underlying doctrine of 
the laws, and have succeeded pretty well, with the idea of the supremacy of 
the crown and so on, yet the actuality is that everybody knows the spirit from 
which it emanated.

The spirit informs the letter. What are you to make of the phrase “unwrit
ten constitution”? Just you try to repeal the parliament act of 1911 and see 
how far you get in Great Britain ; or just try to repeal the Union with Scotland
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Act, and see how far you get. It is just nonsense to speak of the British 
constitution as being unwritten. It is written in the big things, just as ours 
is written in the big things.

So my point here is that I cannot see why a little more writing will do 
us any harm. People may say: “What is the use? Why do we need this formal 
statement?”

Nearly every state makes some kind of a formal statement sooner or later, 
for what it amounts to, or what it stands for. I do not need to quote the 
example of our neighbours. They have a formal enunciation of their philosophy 
in their Declaration of Independence. They say: “We hold these principles to 
be self evident, that all men are born to be free and equal and equally 
entitled to the pursuit of life, liberty, and the pursuit of happiness.”

It will not do to fall into the Canadian habit of sneering at our neighbours 
on that point, as being holier than thou, because while those words have often 
been forgotten and excluded, nevertheless, they are like something on the end 
of a big piece of elastic; they are apt to pull a man back, or to pull the public 
back to their meaning, every now and again. And if you read American history, 
you will see that they do so.

American history is the history of a people founded on a definite political 
philosophy which is clearly enunciated. I think of course you cannot expect that 
from the British. They are an empiric kind of people who find it very difficult to 
make these somewhat sentimental statements.

They are a follow-your-nose people. I have always said that the national 
anthem of the British should not be God Save the Queen, but

“Lead Kindly Light, Amid the Encircling Gloom,
Lead thou me on;

The night is dark, and I am far from home;
Lead thou me on;

Keep thou my feet;
I do not ask to see the distant scene;

One step enough for me.”
That is the genus of British politics.

But where do we stand? I suppose it is somewhere in between. We do 
not have too much difficulty since we live under a regime of fundamental law 
and we have already enunciated the nature of our study to some considerable 
degree. We do not have too much difficulty in thinking of those terms. That 
seems to be the main point. It would be relatively easy for Canadians to 
initiate certain principles which inform the nature of the subject, and by 
which the subject stands, and for which it stands. Nobody will deny those 
principles of course. There is no one in this room who would deny it. But 
there is some strange reluctance quite often to enunciate them.

You may say: “Why enunciate them, if they are contained in our law as 
maxims or working rules and so on? Why enunciate them?” Well, why enunci
ate the great truths of scripture? You cannot enforce them in a court of law. 
It was said, indeed: “love they neighbour as thyself”; but I do not think that 
is enforceable.

But has it been without influence? Has it had any effect on western 
civilization, that and similar statements? Surely the question answers itself. 
Now, from my point of view, apart from the strict legal application of a state
ment of principle which you may call a bill of rights—from my point of view 
its major importance is that it gives us the principles by which we live. We 
can always be drawn back to them. They are great, shining liberties, as it 
were. These are the things to which we have solemnly subscribed. This is 
the sort of thing I would hope a bill of rights would do.
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Now, I must say, I have thought a good many years over its wisdom, and 
I know it is an exceedingly difficult thing to do, to draft a bill of rights under a 
parliamentary constitution, as all the litigation between our provinces and the 
dominion illustrates over the years. I was not at all sure we would be 
wise to proceed in this way, but later I came around to thinking we would be, 
simply for the reasons I give you, that we should have somewhere enunciated 
the principles under which our state exists, and I would hope to find them in a 
bill of rights.

The principles are there, in the fundamental documents, once and for all, 
perhaps. They were enunciated some seven or eight hundred years ago in Magna 
Carta, in the famous words of Magna Carta, chapter 39: “To no man shall”—
I cannot quote too correctly—“To no man shall we deny justice.” That is what 
it boils down to, “To no man shall we deny justice.” And year after year, 
century after century, people were brought back to that elementary concept: 
“To no man shall we deny justice.” So that I think it penetrated very deeply 
into English thinking and has come, of course, over to North America with, I 
would think, equal force “To no man shall we deny justice.” It is from that 
maxim that all others proceed.

In the seventeenth century there was old Chief Justice Coke who said, 
"“Magna Carta is such a fellow as he will have no sovereign.” In other words, 
in that picturesque way, he was trying to illustrate what an important and 
fundamental document it was. But we all know that words wear out; the words 
of Magna Carta would be strange indeed today, and you would have to be a 
specialist to understand them. Words wear out, and now and again we need 
a re-statement. It seems to me we need a re-statement while we have these 
troubled days in the world, and we people in the west have to decide what we 
stand for. We are almost in the position, most unusual for Canadians, of having 
to stand up and be counted. We have to decide what we stand for. So that I 
suspect this is a rather good time for a re-enunciation or re-phrasing of the old 
words, but I am sure that within them the spirit will be that of the old docu
ment, Magna Carta, “To no man shall we deny justice,” because out of that all 
else proceeds.

I do not wish to go any further into this business of abstrations, but there 
is another aspect of the proposed bill of rights to which I would like very much 
to call your attention; and that is to say the way in which it deals with the 
War Measures Act. It is clause 6 of the proposed bill—I suppose paragraph (4) 
is about the most significant paragraph:

If both Houses of Parliament resolve that the proclamation be 
revoked, it shall cease to have effect, and sections 3, 4 and 5 shall cease 
to be in force until those sections are again brought into force by a 
further proclamation—

—and so on.
First of all, the War Measures Act itself. I had a copy of it with me but, 

unfortunately, I have left it behind.
Mr. Fulton: Would you like us to get you one?
Mr. Lower : I do not think it matters really, because I am certain all you 

gentlemen have read it and are familiar with it. You know what it does: it 
just cuts off your heads as members of parliament, very completely; you are 
just thrown into the garbage can so to speak; that is all. That simple little act of 
1914 just destroys parliament and parliamentary institutions in this country, 
supersedes them, and gives unlimited power to government. You might say, 
“Well, parliament can always be called, and it could repeal the War Measures 
Act.” Well, I ask you, will all those present stand up who would defy the 
Prime Minister of the day? Will they kindly rise? Not very many!

Mr. Martin (Essex East) : What is the question?
23558-0—2
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The Chairman: Would you stand up and defy the Prime Minister?
Mr. Martin (Essex East): That is being done every day. I think Pro

fessor Lower should know that.
Mr. Lower: By an inconsiderable minority, Mr. Martin.
Mr. Martin (Essex East): Only in parliament; it is growing in the nation.
Mr. Lower: Well, you know what I mean. The government of the day 

is either in power or it is not. If it does not want an act repealed you are 
not going to get it repealed. I do not need to tell you gentlemen that. So 
that any suggestion that parliament is in control, it seems to me, is so much 
nonsense. That is my case against this present clause, of course, that it is not 
in control. In that case, you know how we get around parliament, and we got 
around it in six hours in 1940. It is true you must have a session every year, 
but we had a session which lasted from 3 o’clock to 6 o’clock, three hours, in 
1940. You can find many ways around parliament.

This clause, it seems to me, giving parliament the power to resolve‘that 
the declaration be revoked, does not mean a thing. It just does not mean a 
thing because, of course, the government of the day, under that clause, will 
do as it likes and parliament will obediently follow it, especially in a time of 
hysteria such as wartime.

I would think today, when within our own country we are relatively 
peaceful and there are no particular difficulties coming forward, our civil 
liberties are not in too much danger. I- must say I do not find any great com
plaint about the way things go on. Justice is fairly administered, and when 
something does occur which we do not approve of, there is usually a number 
of people who rally around and will fight it as, for example, the padlock law 
was fought through the courts and destroyed by a certain gentleman I know 
very well. I think, in general, the Canadian public or, at least, a minority of 
the Canadian public is pretty good on these matters. There is a good deal of 
political pursuit in it. It is not in peace time that our civil liberties are in 
any overly great danger: it is in wartime, or other such emergencies. When 
the public and people in general get hysterical that is the dangerous time, and 
that is when this legislation must be turned on that, although I must admit 
it does not amount to a greal deal—it must turn on what we do in wartime. 
As you know, we get very hysterical, and We Canadians, I think, in particular 
get thoroughly hysterical when war approaches, and almost anything can be 
done. In 1914 the War Measures Act was passed through, and parliament 
accepted it, of course. It was also put into force by proclamation just before 
the begining of the last war.

In effect, it is exactly like what they call in Latin America the state of 
siege, which sets up a dictator. The government of the day becomes a dic
tator under the War Measures Act. I do not know very much that it cannot 
do under that act. All our civil liberties go into the dust cart. You can be 
taken out of your house and interned without any trial, and so on: there are 
an infinite number of things that can be done—and these things were done, 
as we all know.

Under the defence of Canada regulations which were framed under the 
War Measures Act, the most coercive of measures were adopted, and many 
people were interned.

Of course, I do not say that was entirely unjust: I do say that if you put 
the power of arbitrary internment, or arbitrary arrest into any man’s hands 
—I do not care how good he is—you put the key to our liberties in his hands; 
because if he has got that power, what may he not do? It is the 3.00 o’clock 
knock, as they call it in Europe—when the police come to the door and the 
man goes with them and disappears probably forever, without any trial.
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We do not want that in Canada under any circumstances, I suggest— 
not even for the alien within our gates. Somehow or other I think we must 
try to avoid that; we must try to find a way around that, because with the 
power of arbitrary detention we surrender all other liberties, and almost 
certainly in any future group of defence regulations that is certain to be one 
of the things that will be included.

I am not arguing for some kind of loose regime in warfare. I know we 
cannot have that. We have got to look to our security, of course. I am arguing 
for the absence of hysteria in our framing of regulations, and for some 
effort to see that the regulations that are necessary are brought under our 
usual laws so that injustice will not be done.

I think that is something really for the experts to work out, rather than 
for the mere generally informed person, like myself. I do not see that it should 
be impossible. I do not see why, for example, when the state security requires 
the internment of an individual, somehow or other some investigation could 
not be held which would be more or less public. Why should the ordinary 
processes of the courts be superseded—if the courts, for example, were to con
duct themselves in private in special circumstances, or with a limited number 
of people present?

In the last war we did succeed in getting that very dangerous power 
modified a bit. I think it was under Mr. Lapointe—-I am not sure-—who con
sented to the establishment of the committees of inquiry in respect to those 
who had been interned. The minister would not abandon his final power 
of decision; but he did set up these committees to inquire as to persons who 
had been interned—and that was a certain safeguard against the power of 
arbitrary arrest. If that could be invented at that time, I think other safe
guards could also be invented, and we could have a reasonable body of law 
which could meet our situation in wartime. Inter arma leges silent, they say— 
“in wartime, the laws are silent”.

But it is a most unfortunate people whose laws are completely silent in 
wartime, because from the arbitrary powers that the government is given 
under the War Measures Act, tyranny can easily follow. As everybody knows, 
nothing is so easily abused as power—“all power corrupts”, said Lord Acton; 
and while I would be the last person to charge that people with tyrannous 
instincts turn up very frequently in our government—I do not think they 
do—yet temptation is always there. The opportunity breeds the exercise of 
this kind of power, and we could go a long, long way in arbitrary government.

I think we tended to disgrace ourselves in the last war in that respect. 
We went further than any other English-speaking country. The British, at 
least, required their regulations to be laid on the table of the house. I think 
there was time given after they were made, and there they could be read. 
Questions could be asked, and so on.

I do not know what the situation was in Australia and New Zealand; but 
I am pretty sure that they did not go that far—and they did not go that far 
in the States. No other English-speaking country went so far as we did in 
surrendering our ordinary civil liberties. I have always felt ashamed of my 
countrymen for what we did in the last world war. The very thing that 
we said so much about fighting for, liberty, we were ready to disregard under 
the stress of war hysteria. And it did not come back too easily you know. And 
it never will come back too easily.

Today is the day of the efficient person, of the expert, of the individual 
who is constantly getting more and more power under his control—and that 
process goes on and on, law or no law. But why should we hurry it? Why 
should we make it worse and more severe by our disregard of our own rights 
and privileges, rights and privileges that have been so hardly won?

23558-0—21
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It is not a matter of yesterday. I feel tradition very strongly, I must say. 
I feel that it is perhaps—as an English-speaking person; I have to say that— 
perhaps as an English-speaking person it is my major reason for existence, that 
I have this tradition behind me. It is the great tradition of the modem world; 
this tradition of liberty, liberty under the law; ordered liberty, liberty which is 
framed in institutions. I think that every man who throws away that freedom 
carelessly—as the parliament of Canada did on two occasions—does not de
serve well of his country.

Just to wind up, I think it is for that reason that I feel very much like 
commending the present Prime Minister for introducing this bill. It may not 
be too successful. I do not know how it will go. I do not care, really. But I 
want to see it on the books. You can amend it afterwards. We can discuss this 
thing for centuries; it is the great social question. You can amend it after
wards; but here is a core. Let us start, and let the lawyers have their fun work
ing it into our institutions in an arbitrary fashion. It will not do them any harm. 
But let us start with the bill.

Only I do hope that the Prime Minister will pay the most serious attention 
to the request I am just making, that he finds some method other than the one 
he has got here of dealing with the War Measures Act. I think that act should 
come right off the books: repeal it; get rid of the War Measures Act; put 
something else there, something more rational.

If he will do that, all I can say is that, in the words of the classical poet, 
he will have raised for himself in Canadian history a monument more enduring 
than brass.

Mr. Martin (Essex East): Professor Lower, may I simply say, as an old 
friend and admirer, that I am very happy to have been on this committee 
today when you came before it. You will not expect me to agree with every
thing you have said, particularly the very understandable and generous esti
mate of the place of the particular political personality with regard to this 
measure. But you have been a long, well-established champion of these mat
ters, and we are very grateful to have you here.

I have a number of questions that I would like to ask you. You referred 
to the ancient charters, and I presume by that you meant—as you have indi
cated—Magna Carta, of course, which was included; but then the bill of rights, 
the habeas corpus acts, the act of settlement.

Can you tell us whether or not in clause 2 of this bill there is anything 
covered that is not already in these charters, that is not part of our fundamental 
law?

Mr. Lower: It is a very difficult question to answer in detail, Mr. Martin.
I would think that, just in a casual answer, this goes a good deal further than 
any of the ones in the document which you have mentioned. I have not before 
me the language of the bill of rights of 1689, which would be the one which 
would touch on this. It is much more specific. Now, in the petition of rights, 
one of its major clauses is that soldiers shall not be quartered on citizens 
without their own consent. That is an example of the English mode of procedure.

Mr. Martin (Essex East): Soldiers and marines arc not henceforth to be 
billeted upon private persons.—that is the one you mean?

Mr. Lower: Yes. I do not remember anything about freedom of religion. 
That has been secured by various statutes in English law, such as the oath and 
test act—the removal of disabilities on the Jews, in 1859. I cannot remember 
any general statement about freedom of religion, nor anything about freedom 
of speech. It may well be that the lawyers would say these are all impasse in 
this great document. Probably they are, and I must say that I think it is very 
much to the credit of our courts, and our law in general, that it assumes
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freedom. It always has been said that the common law assumes freedom— 
complete freedom. It subtracts from it only if it is necessary. And, I suppose, 
that is the general rule the courts go on. So, in a sense, I suppose you could 
reconcile the two.

Mr. Martin (Essex East) : I was just wondering in that connection, if you 
had read the judgment of Mr. Justice Rand, in the Boucher case.

Mr. Lower: Which case?
Mr. Martin (Essex East): The Boucher case.
Mr. Lower: I read one remarkably fine judgment of his two or three years 

ago. I do not know whether it is the one to which you refer. I think it is the 
one in which he does make a statement in this general direction, is it not?

Mr. Martin (Essex East): Yes. My impression is, and I do not want to 
labour the point, that apart altogether from its value as a declaration, the 
existing charters, which are part of our fundamental law do, at least, implicitly 
deal with the matters covered in section 2.

Mr. Lower: Well, I think in a very general way I would agree with you. 
I think the Americans could have said the same thing in 1791 as well, when 
they adopted their first ten amendments.

Mr. Martin (Essex East): Yes. Now, I want to go particularly to your 
references to the War Measures Act. I have before me Hansard of July 1, and 
I will quote from page 5650, from the statement made by the Leader of the 
Opposition. He said:

A very jealous, sensitive and vigorous guardian of liberty and 
freedom in this country, Professor Lower of Queen’s university, whom 
the Prime Minister quoted, had this to say in connection with this 
matter not long ago in Ottawa:

He was dealing with the War Measures Act.
Mr. Lower: What date is this?
Mr. Martin (Essex East): July 1, 1960. And, he quotes your words—what 

you are reported to have said in Ottawa:
I submit that if we are going to have a bill of rights in Canada, and 

there will be a great deal of debate about it, we ought to have one 
that means something. I believe that in normal peacetime our liberties 
are not in very serious danger. But in wartime they are in very serious 
danger, the liberties of all of us. Hence it is the duty of the government 
to find a method of enacting legislation which will give at least minimum 
guarantees. Suggestions could be made which would modify the War 
Measures Act. In the meantime, as long as it is on the books, it is the 
duty of everybody who loves a free society, who loves liberty, to bend 
his best efforts to attack this act and try to get rid of this invidious 
liberty-destroying statute, the War Measures Act.

Mr. Lower: Yes.
Mr. Martin (Essex East): Now, that does not seem to me to be completely 

what you said today. You recognize, I take it, from what you said today, that 
there is a need- to preserve the War Measures Act.

Mr. Lower: Yes, you will find that in the statement. I made it very clear 
I would like to get rid of the War Measures Act. I think there could be a 
change.

Mr. Martin (Essex East): You say you would like to get rid of it com
pletely.

Mr. Lower: Oh, indeed. I think my statement is completely consistent 
with what I have just said—at least, I hope so.
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Mr. Korchinski: It is consistent.
Mr. Martin (Essex East): I am just asking, because I had understood, 

from what Professor Lower said in his statement today, that he recognized 
reluctantly, as we ail do, the necessity of having a War Measures Act in as 
liberalized a form as possible. However, I take it you believe we should get 
rid of it completely.

Mr. Lower: There is an important point there where we might misunder
stand each other—and I hope we will not, because I think we are in agreement.

I would like to get rid of the present War Measures Act completely. I agree 
you have to have special legislation in war, but I think it could be much more 
carefully framed than it is in this legislation.

Mr. Martin (Essex East): Well, I am going to pose some questions to you 
on that particular point. In view of what you have just said, do you think 
that we should have the War Measures Act in a bill of rights at all—altogether 
apart from whether or not we think there should be a War Measures Act?

Mr. Lower: Well, I would rather see them separately dealth with, I must 
say. I hope you will not get me into a legal bog at this point.

Mr. Martin (Essex East): Oh, no. I have stated the same position.
Mr. Lower: Well, I would like to see them separately dealt with.
Mr. Martin (Essex East): There would have to be, of course, a clause in 

this bill, excluding its application to a War Measures Act. However, you take 
the view—and I have expressed this view—that it should, perhaps, not be in a 
bill of rights.

Now, Mr. Pearson has made three suggestions with regard to the War 
Measures Act, and I would like to have your views about his suggestions. He 
said, first of all, that a bill of rights should contain a provision limiting the 
powers given to the governor in council under the War Measures Act by 
expressly excluding the power by order in council to deprive any Canadian 
citizen of his citizenship. What would be your views on that?

Mr. Lower: By excluding the power by order in council?
Mr. Martin (Essex East): Yes—to deprive any Canadian citizen of his 

or her citizenship.
Mr. Lower: Well, I speak with great humility on this matter, which is a 

matter so closely related to the practical administration of affairs, of which I 
am ignorant. I might be inclined to agree with you, because I think the same 
result could be achieved in other ways.

Mr. Martin (Essex East): What would you say about this proposition— 
that the governor in council should under an amended War Measures Act be 
expressly forbidden to act under the War Measures Act to banish or exile any 
citizen of our country, in any circumstances?

Mr. Lower: Banish or exile, in any circumstances?
Mr. Martin (Essex East) : Yes.
Mr. Lower: That means that if we cannot deal with that in any other way 

than banishing or exiling, that there is no power within our law, constitution
ally, to banish a man. I would agree with you.

Mr. Martin (Essex East): Then you also propose that there should be 
written into the bill of rights a provision that would limit the power of the 
governor in council under the War Measures Act to detain any person for more 
than a stated period say some few weeks—without a hearing before a superior 
court judge and without having satisfied that judge there may be serious 
grounds for believing that the detention of that person was essential to the 
security aspect?
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Mr. Lower : It is really an attempt to secure the continuous right of habeas 
corpus.

Mr. Martin (Essex East) : Yes.
Mr. Lower: I would agree with that, but I think you would want to make 

a provision there that the judge would have the right to have the hearing in 
camera, would you not? I quite agree in wartime there are certain things that 
must not come out.

Mr. Martin (Essex East): You see a necessity that there should be the 
right to have this hearing in camera?

Mr. Lower: Yes, I think that would be pretty necessary.
Mr. Martin (Essex East): Yes. Well, that might run contrary to another 

section of this proposed bill of rights which provides for public hearings.
Mr. Lower: Which one are you referring to Mr. Martin?
Mr. Fulton: That is clause 3 (f).
Mr. Martin (Essex East): Yes, 3 (/).
Mr. Lower: Yes. Well, I would be just a bit nervous about that. We must 

not be sentimental over these things, must we?
Mr. Martin (Essex East): No.
Mr. Lower: I would be a bit nervous. I would agree that in wartime there 

are certain things that probably cannot come out in public, but we have got to 
have the next best thing.

Mr. Martin (Essex East): Yes. Well, one further question. You said that 
the doctrine of parliamentary supremacy did not really apply in Canada. 
Would you modify that by saying that parliament’s supremacy does exist in 
Canada either in the exercise of powers under section 91 and section 92, subject 
only to the limitation that is provided for, and the necessity of having to make 
an address to the United Kingdom parliament for an amendment of the con
stitution in respect of those matters that do not come within either of the 
jurisdictions of the two senior levels of government?

Mr. Lower: Yes, that is quite right.
Mr. Martin (Essex East): Then you would agree?
Mr. Lower: Yes, within the powers confirmed on the dominion, the domin

ion undoubtedly is the supreme parliament.
Mr. Martin (Essex East): Thank you.
Mr. Lower: Yes.
Mr. Deschatelets: Professor Lower, you have said in your remarks, if I 

understood well, that in your opinion the British North America Act is in 
itself a bill of rights?

Mr. Lower: Yes.
Mr. Deschatelets: I gathered from what you said that you had the opinion 

that the rights mentioned in the British North America Act should be enlarged?
Mr. Lower: Yes.
Mr. Deschatelets: Did you imply by this that this should be done; that 

the bill of rights should be enacted and embodied into the constitution?
Mr. Lower: Oh, no, no. We cannot do that, sir. I would like to see it done 

that way, but as you know, we would not get anywhere would we, because 
immediately we would have to have provincial consent.

Mr. Deschatelets: Did you say, professor, that you would like to give to 
this bill of rights greater permanence?

Mr. Lower: Oh, yes, I would, indeed.
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Mr. Deschatelets: This could be obtained by embodying this into the 
constitution?

Mr. Lower: There has been a good deal of debate on this. Of course, I 
recognize quite readily that the best way would be to have a constitutional 
amendment. I do not think there is any likelihood in getting that, so I am 
prepared to take the next best thing, which is a statute. I am pretty sure that 
once a statute is passed and people get accustomed to it, and decisions are 
made under it, and so on, it’ will stay there in the whole, or in part. It will be 
amended, but it will stay there. I think it will be pretty permanent, and it will 
influence our policy pretty widely.

Mr. Deschatelets: Now professor, when you say it is going to stay there, 
do you feel and believe that a bill of rights can be easily amended? I am asking 
you to answer from your experience as a historian.

Mr. Lower: You are speaking of a bill of rights?
Mr. Deschatelets: Yes, the bill of rights.
Mr. Lower: I do not know what you mean exactly by that word “easily”.
Mr. Deschatelets: Let us take, for example, the American bill of rights.
Mr. Lower: Yes.
Mr. Deschatelets: Am I right in asserting that this American bill of rights 

' has not been amended in substance since 1970?
Mr. Lower: Since 1870?
Mr. Deschatelets: Yes, since 1870.
Mr. Lower: Yes, I think you are right, as far as I know. Of course, you 

understand that there is technically no such thing as a bill of rights in the 
American constitution. This is simply a series of amendments to that 
constitution.

Mr. Martin (Essex East): It is the declaration of independence.
Mr. Lower: It would all depend on the political climate of the day, I 

suppose. I do not really think one could answer that question as to whether it 
could easily be amended or not. It would depend on the judgment of the 
political forces of the day. It could easily be amended in the mechanical sense, 
in that all you would have to do is carry an amendment through parliament. 
That is quite clear, but you have to consider the other thing, and that is the 
state of public opinion, and so on. It would be a matter, of course, such as the 
old saying: “eternal diligence being the price of safety”.

Mr. Martin (Essex East): I would like to ask a question.
Professor Lower, you are a distinguished writer of good prose. I am 

sure that you must find the legal jargon in this bill, with all of its understand
able precision, rather a dull document and not the kind of thing that Mr. 
Fulton and I would like to see hung up in school rooms in our constituencies. 
Have you any suggestion in regard to a preamble to this bill?

Mr. Lower: Mr. Martin, some years ago a gentleman suggested that I 
might try my hand in regard to that very point. I thought it over, but in
spiration did not come. It was much like the way they cried out to the 
speaker: “louder and funnier”. It just seemed I could not get funnier. I would 
like to have done so. I would agree that it would be very fine if we could have 
a kind of rhetorical exhortium there, but I would hesitate to try my hand at it.

Mr. Martin (Essex East): You are an emeritus now and have more time 
on your hands. Perhaps you could do it.

Do you agree with the statement in clause 2:
It is hereby recognized and declared that in Canada there have always 
existed—human rights and fundamental freedoms—
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Is that an historical fact?
Mr. Lower: It depends on what meaning you attach to the word “Canada”. 

I must say that before 1763 that statement would not have held.
Mr. Martin (Essex East): You think it would have held since 1763?
Mr. Lower: Well, in the way in which you first suggested the thing, some

where or other in British law you could find these things.
Mr. Martin (Essex East): Professor Scott has said, of course, that that 

was not an historical statement of fact.
Mr. Lower: I would take a modified view. That is too general. I do not 

think it is the kind of statement that I would have made. I would be just as 
well pleased to see the words “there have always existed” changed in some 
way or other. They would be more defensible if they were changed, I think.

The Chairman: What would you say to substituting for those words 
“deemed to have existed”?

Mr. Lower: Well, I do not think that would do either, sir.
Mr. Aiken : Professor Lower, might I suggest that the word “heretofore” 

might cover the situation there—“there have heretofore existed—”?
Mr. Lower: Yes, I think so. I would go along with that, I think—yes.
Mr. Martin (Essex East): As a champion of human rights and funda

mental freedoms in Canada, would you not think that this bill might be 
strengthened if we were to impose on the Minister of Justice much greater 
obligations than are imposed on him in clause 4 of this bill?

Mr. Lower: Mr. Martin, you are getting into an area there with which 
I would not be too familiar.

Mr. Martin (Essex East) : I think that perhaps you are more familiar than 
your modesty allows you to acknowledge.

The Minister of Justice shall, in accordance with such regulations as 
may be prescribed by the governor in council, examine every proposed 
regulation submitted in draft form to the clerk of the privy council 
pursuant to the Regulations Act and every bill introduced in the House 
of Commons, in order to ascertain whether any of the provisions thereof 
are inconsistent with the purposes and provisions of this part.

Mr. Lower: I suppose your idea would be to make it “and ascertain” or 
“and require”?

Mr. Martin (Essex East): The original word in the act was “ensure” 
instead of “ascertain”.

Mr. Lower: “Ascertain” is a rather weak word.
Mr. Martin (Essex East): Yes.
Mr. Lower: I would favour its being strengthened.
Mr. Martin (Essex East): Arc you familiar with the Inquiries and Tri

bunals Act in Britain?
Mr. Lower: No, I am not.
Mr. Martin (Essex East): That is a body set up by parliament, under the 

chairmanship of the Lord Chancellor, to examine decisions of administrative 
bodies to see that there is no violation of the principles of human rights and 
fundamental freedoms.

Mr. Lower: It sounds like a very good idea.
Mr. Martin (Essex-East) : Would you think that was the kind of thing 

that we might well incorporate in a bill of rights?
Mr. Lower: Just as an offhand opinion, yes, I would think so.
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Mr. Martin (Essex East): Are you familiar with the procedure they 
have in New Zealand for the redress, on petition, of any individual who feels 
that his rights have been violated, of going before a body and making a 
complaint, and so on?

Mr. Lower: I am somewhat familiar with it.
Mr. Martin (Essex East): Would you think that kind of procedure is one 

to which we might give attention for incorporation into this bill?
Mr. Lower: Yes. I think there must be many of these expedients which 

would strengthen the bill. Of course, you do not want to have it too long, do 
you?

Mr. Martin (Essex East): No. Do you feel that there are in the bill 
sufficient sanctions to make it fully effective, or to make it more effective?

Mr. Lower: There are no sanctions at all, are there?
Mr. Martin (Essex East): No.
Mr. Lower: I would be chary myself about suggesting what sanctions 

could properly be put into a measure like this.
Mr. Martin (Essex East): But would you object to them?
Mr. Lower: No, I would not object to them, certainly, if it could be 

devised.
Mr. Martin (Essex East) : Thank you.
Mr. Aiken : Mr. Chairman, in reference to Professor Lower’s fears in 

regard to the War Measures Act, I wonder if it would make him feel any better 
about it if I were to read him a passage from Hansard, a very short statement 
of July 7, 1960, at page 5948, when the Prime Minister was speaking about 
the War Measures Act. He said:

I think the whole act deserves to be considered,— 
and further on he said:

If hon. members of the house so desire, I would be willing that 
at the next session a committee be set up to consider this whole field, 
for the War Measures Act, like all measures passed for the purpose of 
ensuring the salvation and survival of the state, has been found in the 
light of experience not only here but in other countries to contain 
provisions that ought to be ameliorated or subdued in the interests of 
the individual while at the same time maintaining the security of the 
state.

Mr. Lower: Yes, I think that is very wise. I am glad to hear that. There 
is no question about it, we may need this sort of thing. We do not want to be 
caught napping.

Mr. Martin (Essex East): Would you not think there was some danger 
in leaving over consideration of the amendments to the War Measures Act 
to another time? You do not believe it would be well to deal with the bill of 
rights and the proposed amendments to the War Measures Act at the same 
time? Otherwise, we might run into a position where, having passed the bill 
of rights, and as the War Measures Act would not be in any way subservient to 
it, there might not be the same disposition, or liberalization, within security 
grounds, to the War Measures Act as we would have if we dealt with the 
matter contemporaneously ?

Mr. Lower: Yes, that would be a very good position to take, and one 
which I would share. It is a question of the practicability of doing it here. 
You are getting well on into July. How long are you going to carry on doing 
this?
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Mr. Martin (Essex East): Do you think that in a matter of this sort, 
affecting us for all time, we might as well sit here as long as possible in order 
to do this job properly?

An Hon. Member: We are!
Mr. Lower: I would not care to express an opinion on that.
Mr. Batten: In the first three lines of clause 2, Professor, if the word 

"always” were deleted, that might make that statement historically true?
Mr. Lower: Yes, that is another way of going about it.
Mr. Batten: Do you think that by just deleting the word “always” and 

not putting some other word in there—as was suggested by Mr. Aiken, such 
as “heretofore”; but if you just left out the word “always”, do you think that 
would weaken the phraseology of the bill?

Mr. Lower: Would you mind repeating your question?
Mr. Batten: Do you think that by just leaving out the word “always”, and 

not replacing it with some other suitable word, it would rather weaken the 
phraseology?

Mr. Lower: I do not think that it makes any difference, really; it is a very 
general statement. “Heretofore” was the word this other gentleman suggested.

I am not too keen on the word “always”; but I do not see that it makes 
too much difference. It is not of too much importance, what you put in.

Mr. Martin (Essex East) : That is the kind of statement, surely, that ought 
to be in the preamble?

Mr. Lower: Yes.
Mr. Martin (Essex East) : And not in the statute, not in the clause?
Mr. Lower: Yes, I think that is right. I think that would be a good idea.
Mr. Batten: May I ask this question, Mr. Chairman. It has probably been 

asked already, and if it has, I apologize. Has the Professor expressed any opinion 
on the value of a preamble to this bill?

Mr. Lower: Yes, I did. I would like to see a good rhetorical preamble, 
if anyone could be found who could compose it. You mean, a sonorous pre
amble, a preamble that would have some weight, and so on?

Mr. Batten: Yes.
Mr. Lower: Yes, I would like to see that. I think it would strengthen it 

very much. You cannot get these things to order, that is the difficulty.
Mr. Batten: Oh, no.
Mr. Martin (Essex East): Professor Lower, the rights dealt with here 

are mostly human rights, in largely their political and legal context.
Having in mind the declaration of human rights of the United Nations, 

particularly section 25, and the declaration of Philadelphia-, the ILO declara
tion, do you not think there is at this time room in the bill of rights for some
thing that in some way embraces the objective that it would have with 
regard to economic advancement and economic rights that are attached to this 
day and age?

Mr. Lower: Mr. Martin, you know very much more about that than I do. 
But I certainly would be against that.

Mr. Martin (Essex East): You would be against it?
Mr. Lower : I would yes. I think it would only complicate the matter.
The Chairman: Professor Lower, I was a little concerned about your 

indicated views of the function of parliament. I rather understood you to say 
that parliament does not mean a thing.
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May I suggest to you that debates that occur in parliament, whether they 
be on legislation, or any other matter that comes before parliament, ensure the 
maintenance of democratic principles in our country?

Mr. Lower: Mr. Chairman, no; I think you misunderstood me. Nobody has 
more respect for parliament than I have. I once wrote on that. That is on 
record. I have great respect for parliament. But the point, surely, is that in, 
particularly times of public excitement, when the government is in firm control, 
parliament by itself—the private members—cannot do anything towards deflect
ing government from its determined course.

The Chairman: May I refer you to subsections 2 and 3 of section 6, which 
deal with the proclamation declaring war being submitted to parliament, and 
an opportunity given for debate. I believe you indicated that the War Measures 
Act has remained in its present condition since 1914, without amendment. 
Is that correct?

Mr. Lower: As far as I know.
The Chairman: So that here, for the first time, we arc requiring, first of 

all, that the proclamation shall be laid before parliament forthwith after its 
issue, and if parliament is not then sitting, then within the first fifteen days 
next thereafter. And then subsection 3 goes on, and requires that it shall be 
debated in the House of Commons at the first convenient opportunity within 
four sitting days next after the motion in the house is made, by as few as ten 
members of the House of Commons. Do you not think that is a tremendous 
improvement, shall I say, in ensuring that these powers that are given to the 
government of the day shall not be exercised without careful consideration 
being given to the question as to whether or not the government alone should 
have these powers?

Mr. Lower: Well, I can see a certain gain in this. However, I do not think 
it is an impressive gain. You are going to have a debate on whether war ought to 
have been declared. Well, if war has been declared, I am quite sure as to the 
way in which that debate will go, and I am quite sure what will happen to 
people who object to what has been done, in time of public temper. It would be 
a very dangerous thing to oppose the government.

The Chairman: Would not that be more a debate on whether or not the 
War Measures Act should be brought into effect?

Mr. Lower: It simply says the proclamation declaring that war or invasion 
exists, and that this may be revoked. Is parliament going to say to government: 
you have no right to declare war; war is hereby undeclared? A debate in this, 
I think, would be useful, but I cannot believe that government action would be 
repudiated by parliament.

The Chairman: Well, at least the conduct of the governor in council in 
issuing the proclamation would be reviewed.

Mr. Lower: Oh yes.
The Chairman: Not alone by supporters of the government but by the 

opposition as well.
Mr. Lower: Oh, yes, I agree it would have its use—a debate on the wisdom 

of having declared war.
The Chairman: Or, perhaps, only a declaration that war was apprehended.
Mr. Lower: Well, yes.
The Chairman: That was real or apprehended.
Mr. Lower: It might match it in that condition; that is true.
Mr. Deschatelets: You realize, I imagine, that the provisions of this bill 

will apply within the federal jurisdiction only.
Mr. Lower: It is a federal statute.
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Mr. Deschatelets: It is a federal statute.
Mr. Lower: Yes.
Mr. Deschatelets: Now, since there could be racial discrimination in a 

province—let us say the province of Quebec; it could happen in Ontario just 
the same—and this bill cannot be used as a legal basis for redress. Do you 
not think that every opportunity, or everything should be done, in order that 
we could arrive at a national bill of rights where the fundamental rights of 
the Canadian citizens could apply everywhere in the country?

Mr. Lower: Oh, of course I do, sir. That is where you gentlemen come in. 
It is your duty, it seems to me, to try to educate your people and, certainly, 
let us hope we can get to that stage. I certainly would hope to see this thing 
made a national matter. If it is to bind the provinces, then it must become a 
constitutional amendment, and I doubt very much if you yourself think that is 
a practical situation at the moment.

Mr. Deschatelets: Well, I am thinking of a case that I mentioned the 
other day before this committe, of a coloured man who was refused admission to 
a hotel—

Mr. Lower: Yes.
Mr. Deschatelets: —because of his colour, and I would say that, according 

to the opinions that already have been expressed here, this bill cannot bring 
relief to this man.

Mr. Lower: Well, you see you have that covered in 2(b), the right of the 
individual to protection of the law without discrimination by reason of race, 
national origin, colour, religion or sex. You will note that colour specifically is 
mentioned.

Mr. Deschatelets: It would be left to the courts to find out, if it happened 
in the province, if this bill could be used as a relief.

Mr. Lower: Yes, and then we get into pretty deep legal water at that time, 
do we not? I would not feel confident, in an offhand way to say how things 
would go from that point. Perhaps some of the legal members here would have 
a view, but I have not. Of course, the tendency has been in the courts, has it 
not, to uphold attempts to prevent discrimination? We have had some quite 
good examples of that in recent years. I am sure that the courts which take 
that view would find that strengthened by this enunciation. You know, years 
ago, when the Alberta laws were being discussed, back in the 1930’s—the late 
thirties—the courts decided against some of those laws—the press law, partic
ularly, and on a very interesting ground, I thought. I think Mr. Justice Cannon 
threw out the judgment—that is to say, that this is a country of a good type, 
which can only exist if there are certain freedoms, and one of those is the 
freedom of discussion. You could not imagine Canada existing in this great, 
loose collection of people, with religion and so on that we have, unless you 
would have freedom of discussion. Now, he just fund that principle in the 
very essence of our existence. It is conceivable to me any court could find the 
principle of non-discrimination against a Canadian citizen because he happened 
to be black or brown, or whatnot, in the same way, and then turn to an act 
like this and say: actually, it is on the book; here it is. It would greatly 
strengthen the hands of a judge who was disposed to find him that way. That 
is about as far as I can go in the legal analysis, I am afraid.

Mr. Aiken : Just to follow up one point that the chairman brought up. 
During your initial statement, in connection with the War Measures Act, you 
intimated there was not too much point in having parliament approve the 
order in council declaring war, because in times of emergency parliament is 
pretty much prepared to go along with the government.

Mr. Lower: Yes.
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Mr. Aiken: I think you expressed it more strongly than that.
Mr. Lower: Yes.
Mr. Aiken: I think you expressed it more strongly than that, but they are 

almost subservient to government. What I wondered at the time was how much 
better it will be or what advantage there may be whether the War Measures Act 
were there or not, because if the government is not doing it and parliament 
were its creature they could create an act and pass it during the emergency and 
replace the act that we may now feel like taking right off the books.

Mr. Lower : Of course that relates to the question of a constitutional 
amendment versus the statute. If we had a constitutional amendment it could 
not be nearly as easily attacked. But I regard this as half a loaf and half a loaf 
is better' than no bread they say. This undoubtedly could in a fever hysteria, 
be swept away; there is no question about that.

Mr. Aiken : This is what I had in mind, whether you would follow to its 
logical conclusion that if parliament is going to do what the government says 
it must then whatever was proposed, unless it was unconstitutional, would 
be enacted.

Mr. Lower: It would undoubtedly, but then would you not see in this an 
additional trench from which to fight for fundamental freedoms, the mere fact 
that even in a period of hysteria such an act as this had been swept away 
would be a work which would take some sweeping.

Mr. Aiken: I was referring particularly to the War Measures Act.
Mr. Lower: In 1914 we had nothing on the books at all and were a very 

inexperienced people. We have learned, I think, a lot since then.
Mr. Aiken: You would then suggest either the revision of this act, the 

repeal of it, or replacement by another:
Mr. Lower: The War Measures Act?
Mr. Aiken: Yes.
Mr. Lower: Yes.
The Chairman: Are you not satisfied with the suggestion made by the 

Prime Minister that at the next session a committe will be set up to review 
the War Measures Act.

Mr. Lower: Yes. I would think that is wise. I would like to see an examina
tion of it at all costs and under almost any circumstances. I suppose his sug
gestion is the practical suggestion of a man who is conducting the affairs of a 
country. I suppose he feels that is about as far as he can go and that that is 
about what time will permit.

The Chairman: Do you agree that we should not hold up the bill of rights 
pending that?

Mr. Lower: I cannot agree with Mr. Martin there. No, I do not think we 
should. I would like to see this enacted.

The Chairman : Are there any more questions, gentlemen? Mr. Minister, 
would you care to ask a few questions?

Mr. Fulton: Yes, if I may be permitted to. I think the matter of the War 
Measures Act has been pretty well exhausted. I will only ask one or two 
questions on it. It did seem to me in one or two of the exchanges that a point 
might have been obscured which I though was clear from your first remarks.
I take it that you do not question in principle the desirability of a government 
having at its disposal a War Measures Act or something of that sort in times 
of war?

Mr. Lower: Special powers.
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Mr. Fulton: Yes, an act giving it special powers in war time. What you 
question is the extent to which these powers should go?

Mr. Lower: Yes.
Mr. Fulton: You would like to see written into the War Measures Act the 

maximum safeguards of the liberties of the individual consistent with the wel
fare of the state?

Mr. Lower: Yes. You express it very well I think.
Mr. Fulton: But you said you think it is better under the present cir

cumstances to have a bill of rights now and then review or revise the War 
Measures Act as soon as possible?

Mr. Lower: Yes.
Mr. Fulton: In respect of your strictures on clause 6 of this bill might I 

ask you to consider this in the light of the fact that one of the things a govern
ment might try to do, even though it found itself confronted with a bill of 
rights, is to place reliance upon an emergency or fictitious declaration of emer
gency and thus seek to circumvent and get around that bill of rights by invok
ing the War Measures Act. That is one of the things that you and others are 
concerned about?

Mr. Lower: Yes.
Mr. Fulton: In that light, looking at the War Measures Act which pro

vides that it shall come into force upon a declaration that war, invasion or 
insurrection, real or apprehended exist, would you not say that that gives a 
government which might be a victim of such motives an opportunity to make 
a declaration, not necessarily that war exists but that it is apprehended to 
exist, whereas in fact there is no real justification for that declaration?

Mr. Lower: That is the state of siege to which I referred which so many 
Latin countries incorporate in their constitutions.

Mr. Fulton: If it is possible then that a government might resort to such 
a declaration in circumstances in which such a resort was not justified, would 
you not think it is most desirable that parliament should have the right of 
veto over the invocation of the War Measures Act under that declaration?

Mr. Lower: Yes. That had not occured to me before. That would give an 
important justification for this.

Mr. Fulton: This would seem to give parliament the right to review the 
declaration made by the government, and examine whether the state of affairs 
really warranted the resort to emergency measures.

Mr. Lower: This makes me a lot happier about this clause. Of course I 
would like it to go further.

Mr. Fulton: I think I would accept the point that if there was an actual 
war and war was declared the debate might be pretty much pro jorma, but 
I was directing my attention particularly to a situation in which there was a 
fictitious declaration which was being used as a device for the government 
gaining power. If there was a question as to whether there really was this 
state of emergency, both government members as well as opposition members 
might well be strongly inclined to check the government.

Mr. Lower : Yes, indeed. That would be a very unlikely circumstance, but 
I can imagine a circumstance under which something of this sort might occur.

Mr. Fulton: Would you then agree with me that it is a sensible provi
sion at the moment to put this safeguard in against abuses of the powers of 
invoking the War Measures Act, which will thus give you some protection 
against the abuse of the powers conferred by the act; and then say we will 
look next at the act to see whether improvements should be made in the 
statute itself.
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Mr. Lower: Yes. I was under the impression, when I read this, that this 
is an attempt to make criticism of the War Measures Act. From what you 
say about it I can see you have something additional in mind. I would be 
very happy not only to have this retained but also to have the revision of 
the War Measures Act made subsequently. Of course, I do think it is too 
big a thing to be examined at this time of year.

Mr. Fulton: Yes. It is a big thing whenever you examine it. When 
you get into the War Measures Act and you are into a really difficult philo
sophical as well as legal problem.

Mr. Lower: Yes.
Mr. Fulton: Then the question was raised as to the desirability of the 

words in clause 2 “there have always existed”. I think you expressed the 
opinion that you would be satisfied with the substitution of the word “hereto
fore”. Is your concern about the use of the words “there have always 
existed” related to the fact that we do not say at what point of time Canada 
came into existence?

Mr. Lower: I think this, really, is not an overly important point. It is 
something that most people could debate in a very minor way and quibble 
backwards and forwards.

Mr. Fulton: If I put it to you that on the basis of the provision in the 
British North America Act of 1867, “the four provinces shall be and form 
one dominion under the name of Canada”, a reasonable person would assume 
that when we use the word “Canada”, we think of Canada as it came into 
existence in 1867, would you think that was stretching a point, or would you 
think that would be a logical conclusion?

Mr. Lower: No, I do not quite agree with that, because the average per
son would think of Canada as going back further than that. There was the 
old province of Canada that was in existence before, and there was upper, 
and lower Canada, and so on. I think he would think in those terms.

As you put it, yes, in a purely legal way, I think you make your point 
that Canada has existed since July 1, 1867; but in the common, ordinary 
use of the word, I think the average people would carry the conception back 
further than that.

Mr. Fulton: And you have already said that you do not think we 
should be governed by the lawyers; we should only be advised by them. 
May I say that with regard to the word “always” it is a good point you 
make, and it is something that perhaps should be looked into.

Mr. Lower: I hope not very much time and energy will be spent on 
that point, though.

Mr. Fulton: I agree.
Then with regard to clause 4 of the bill, the clause with regard to the 

powers and responsibility of the Minister of Justice, you say you would like 
to see the word “ascertain” strengthened. It is, however, my view—I am not 
trying, even if I had the right, to cross-examine you; but this is a clause which 
has given us difficulty from time to time.

When we drafted it first in 1958, the word was “ensure”. Then we 
looked at that ourselves and felt that word was a rather questionable one, 
because we felt: does that mean that the Minister of Justice, who is to 
ensure, must, by necessary implication, have the power to ensure? Does 
this give him some power of dictation over his colleagues in the cabinet or, 
indeed, over the rights of private members to introduce bills into the house?
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If the Minister of Justice is to ensure, how is he to do this, unless you give 
him the power to do it? We felt that parliament would not want to give a 
single minister of the government the right to say in what form bills should, 
or should not, be introduced.

With respect to government bills, the matter is easier, because it goes 
through cabinet and presumably the views of the Minister of Justice as to 
the form of a bill would be accepted. But even there it is not desirable to 
give the Minister of Justice dictatorial powers over cabinet.

But when you came to private members in parliament, we felt we 
were against a real difficulty. If you give the minister the responsibility 
to ensure, you must then give him the power to ensure and then he may be 
too powerful; and that is why we changed the word to “ascertain”.

Mr. Lower: There is just one point there. May I ask you your explana
tion of this? This states, “to examine every proposed regulation”.

Mr. Fulton: Yes—“and every bill introduced in the House of Commons”.
Mr. Lower: Yes, I see.
Mr. Fulton: That is our problem. When you said you would like to see the 

word “ascertain” strengthened, I was going to ask you, and I ask you now, 
whether, in the light of that problem, you could offhand—perhaps you would 
not care to do it offhand; but perhaps you could indicate to us another approach 
to the problem, or else, perhaps, a word that could be substituted and would 
have the effect of strengthening, without going too far.

Mr. Lower: If the cabinet has thought over this word carefully in the 
way in which you say, I hesitate myself to give some kind of snap judgment. 
The word “ensure” has been suggested. There must be a good many others. 
What would you conceive to be your functions in “ascertain”? When you ascer
tain, what do you do?

Mr. Fulton: In so far as government measures are concerned, I would 
think my function would be to advise the cabinet, or my colleagues in cabinet, 
as to whether, in the view of myself and my advisers, they are proposals which 
transgress the letter, or the principles of the bill of rights. I would imagine 
that if such advice were given in concrete form, cabinet would have the respon
sibility of making a judgment.

But with respect to bills introduced into the house by private members, I 
would think there that under the word “ascertain” my only function, and 
surely a sufficient responsibility, is to ascertain, and then advise the house that 
in the view of the Minister of Justice this bill does, or does not, conform to 
the bill of rights. And then would it not be for parliament to decide whether 
to proceed with it?

Mr. Lower: I think that would be a very powerful opinion, if it were ex
pressed by the Minister of Justice to the house; and the opinion of the minister 
would apply to regulations, every proposed regulation submitted in draft form. 
Public bills, no doubt, would be hammered out before they were submitted, 
from that point of view?

Mr. Fulton: Yes.
Mr. Lower: You might refuse it to private bills—which are relatively few 

in number, I understand, and do not, as a rule, touch public subjects, the sub
jects of public policy.

Mr. Fulton: We have two distinct categories: we have private members’ 
private bills—like divorce bills—and we have private members’ public bills, 
which may deal with public matters.

Mr. Lower: Which never get to the statute books anyway.
23558-0—3
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Mr. Fulton: I beg your pardon—not often; but there have been two that 
I recall. I had a hand in one myself.

Mr. Lower: I really think you pare the thing down to fairly narrow limits, 
Mr. Minister.

Mr. Fulton: Frankly, I did feel that the main responsibility was to advise 
the government, because, as you say, the great majority of bills that reach the 
statute books and have an effect on the public are bills introduced by the 
government.

Mr. Lower: Yes.
Mr. Fulton: Would it not be likely—and, indeed, not only likely; but 

almost certain—that with such a provision in the law, very early in the debate 
of a government bill somebody would ask the Minister of Justice whether he 
has examined this bill as required by section 4 of the bill of rights, and 
whether, in his opinion, it does conform to the bill of rights?

Mr. Lower : Almost certainly, in the course of years, you would work out 
a whole set of criteria which people would observe in drafting bills.

Mr. Fulton: Yes, that is my view. We may have to change; we may well 
be faced with the necessity of amending bills already on the statute book— 
and we are certainly going to have to look at every bill in the future to see 
that it conforms to the bill of rights. And this would be my special responsi
bility under clause 4.

Mr. Lower: That may be, in itself, a most valuable aspect of our legisla
tion.

The Chairman : Would you like to ask a question, Mr. Batten?
Mr. Batten: Mr. Chairman, I am just looking for information, and I want 

to ask Mr. Fulton, if I may—
The Chairman: I think that would be all right.
Mr. Batten: I think it is a little bit irregular; but it is on the topic the 

minister is talking about. When you say you would advise the house, do you 
mean, Mr. Fulton—let me put it this way: supposing a bill were brought in 
that you felt was not in accordance with the bill of rights, and you took 
the view that the house should be advised.

Do you mean by that you would advise the house during the debate 
on the bill, or before the bill was introduced?

Mr. Fulton: I would have thought, during the debate on the bill. The 
appropriate stage, it seems, would be second reading, because that is when 
the principle comes up for debate. But it might be that in the course of 
years we would work out, either on our own, or by suggestion from others, 
a sort of formal report process under which the minister’s opinion could 
be delivered at the same time first reading was moved. We might work out 
some such procedure as that.

Mr. Batten: I was thinking of this: I wonder if the administrative 
effect of a bill of rights would be weakened if these powers were not used 
to prevent bills being brought in to the house which in any way interfered 
with the operation of this bill?

Mr. Fulton: It might be. But, there again, while Mr. Lower has said 
there is no supremacy of parliament, certainly any government must be very 
careful not to dictate to private members as to what are their rights.

Mr. Batten: That is true.
Mr. Fulton: And I should be very reluctant, politically, if for no other 

reason, to go about telling a private member he could, or could not, introduce 
such a bill.



HUMAN RIGHTS AND FUNDAMENTAL FREEDOMS 335

Mr. Batten: I do not mean that.
Mr. Fulton: Surely the only function of the Minister of Justice is to 

advise the house on that, not to dictate on it?
Mr. Batten: I am just saying, you would advise the house whether or 

not it was in accordance with the bill of rights?
Mr. Fulton: Yes.
Mr. Batten : If he goes ahead afterwards, that is his own business, 

and he would have to take the consequences of the debate.
Mr. Fulton: The advice of the minister should be not earlier than coin

cidental with first reading: I don’t see how a Minister of Justice could properly 
make a report in advance that there has been submitted to him such-and-such 
a bill, and then report to the house that in his opinion it should not be 
introduced.

Mr. Batten: Thank you very much, Mr. Chairman.
The Chairman: Mr. Badanai, do you have a question?
Mr. Badanai: Yes, Mr. Chairman.
The Chairman: Is it on the same topic?
Mr. Badanai: Yes, Mr. Chairman. I would like to ask the Minister of 

Justice this question: if his opinion were overridden in the cabinet, what 
would be the attitude there—what would be the result?

Mr. Fulton: I think that would be one of those very difficult problems 
that no doubt do arise sometimes. There is the doctrine of collective cabinet 
responsibility, and whoever was Minister of Justice at the time would have 
to decide whether he went along with the opinion of cabinet, that either 
his advice was wrong, or that under the circumstances he should accept the 
majority view. He would have to decide whether he would take that position— 
either one of those two positions,—or whether he would submit his resignation.

Mr. Badanai: The Minister of Justice would subordinate his opinion to 
that of the cabinet?

Mr. Fulton: No. Let us take the thing by specific stages. If the Minister 
of Justice advised his colleagues in the cabinet that a bill was not properly 
drawn, or, in his opinion, it was contrary to the bill of rights—and your 
question was: supposing the cabinet rejects that advice and says “We are 
going ahead anyway; we do not care.” Is that your question?

Mr. Badanai: I would like to ask Professor Lower.
Mr. Fulton: Yes, but we have left this thing right up in the air.
Mr. Badanai: Yes. I asked the question and you answered it. In your 

opinion it would appear that the cabinet would have the final say.
Mr. Fulton: No. You asked what would happen, and this is what we have 

not got cleared up. The cabinet, of course, is the body which decides what bills 
will be introduced by the government, and what policy the government will 
follow, and its decisions are reached on a collective basis, under the doctrine of 
collective responsibility.

Therefore, a minister of justice who found himself in the position of having 
advised his colleagues that, in his opinion, a bill runs contrary or counter to 
the bill of rights but whose advice was rejected by his colleagues, would have 
to make one or two fundamental decisions. He would have to conclude that he 
is wrong and that his colleagues are right, or that the exigencies of the situation 
require him to accept the collective view of the cabinet and therefore to go along 
with it or should he not be able to come to one of these conclusions his next 
decision, as a simple alternative, would have to be to resign. That would be 
the position as I see it.
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Mr. Badanai: Thank you. Now, I would like to ask Professor Lower what 
his opinion would be towards the appointment of a committee—an advisory com
mittee, supposing a citizen should feel that his rights have been encroached or 
infringed upon? I mean a committee to which he could appeal; in other words, 
it would be a board of appeal, instead of his having to go to the Minister of 
Justice; he would go to a particular committee—it might be a parliamentary 
committee of the senate, or a parliamentary committee of the House of Com
mons, or possibly a committee appointed entirely outside of parliament.

Mr. Lower: That question was raised before by Mr. Martin and there was 
some discussion about it, and it was suggested that there should be an appeal 
to the minister; and he also introduced the idea of a committee such as they 
have in New Zealand, and a similar type of machinery that they have in 
Great Britain.

I do not like to express opinions on matters of administration. I think the 
principle of the thing is quite clear, that the citizen must have some body or 
some person to whom he can appeal if he thinks that his rights are violated; 
but as to whether it should be the minister of a committee, that should be 
carefully considered, I would think.

Mr. Fulton: May I continue my question and put before you a statement 
which was made by the leader of the opposition, as reported at page 5661 of 
Hansard, as follows:

Incorruptible and respected courts enforcing laws made by free men 
in parliament assembled and dealing with specific matters, with specific 
sanctions to enforce their observance; these are the best guarantee of our 
rights and liberties. This is the tried and tested British way, and this is 
a better course to follow than the mere pious affirmation of general 
principles, to which some political societies are addicted.

I was going to relate this to the question of sanctions and the enforcement 
of the statute. Is it not the case that the greatest safeguard of all our rights 
is the courts—courts reinforced by clear statutes declaring what our rights are, 
and describing them so that the citizen may know absolutely what his rights 
are, so that he may appeal to the courts for the protection and enforcement 
of his rights?

Mr. Lower: In a general way, I would agree with you. But the courts 
depend on an informed and vigilant citizenry.

Mr. Fulton: I would agree with you entirely.
Mr. Lower: Everything depends on that. You cannot invent any machinery 

which will work by itself. Let us all be clear about that. It all depends on us, 
and what our views of our duties as citizens are. Machinery alone will not do 
it, not even the machinery of the courts.

Mr. Fulton: Or even the machinery of a ministerial committee.
Mr. Lower: No, no. Everything depends on the health of the body of 

citizens, and a constant effort to keep them vigilant. Let us understand that 
clearly.

But after that I have a tremendous respect for our courts and indeed, 
despite what I have said, for our legal profession too. I think it has done an 
enormous service in the way it has upheld these things.

Mr. Fulton: At one point in the discussion with Mr. Martin, you thought 
it would be better if the sort of declaration contained in the basic words of 
clause 2 were to be contained in a preamble. Did you mean that it would be 
better, or that it might be also suitable to have a preamble?

I ask you that question because I was going to ask you why it would be 
better to have it in a preamble, when the bill itself is designed to be declar
atory of those rights.
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Mr. Lower: I think it was just in a very general way that I was thinking; 
when I expressed myself as being in favour of some kind of preamble, a good 
ringing preamble, if it could be secured. But in so far as a strict construction 
of the bill goes, it may well be necessary to have these words here, too, as 
you have it.

Mr. Fulton: I would not want to ask you to go any further than that. 
Those are all the questions I have, and I am grateful for your candid answers.

The Chairman: I hope the members will wait, because there is one re
port I would like to present.

Professor Lower, I would like on behalf of the members of the committee 
to thank you very sincerely for coming to the committee and taking the time 
to present this very learned treatise on this bill. I am sure that it will be 
most helpful to us.

Mr. Lower: Thank you, sir, I appreciate very much the privilege of 
being asked, and although it involved my coming here, so to speak, it is only 
what a good citizen should do, and I simply hope that I am not the last one 
in the pack, so to speak.

The Chairman: I did not present this report at the beginning of the meet
ing because we had witnesses here and I did not want to delay the hearing.

The subcommittee on agenda and procedure met at 10.00 p.m. this 
day, the following members being present: Messrs. Badanai, Dorion, 
Spencer, and Stewart.

The following decisions are recommended to the committee:
1. That a copy of a letter from Mrs. Ryrie Smith, National presi

dent of the Y.W.C.A., addressed to the right honourable the Prime Min
ister and a letter from Mr. H. G. Curlett, Manager of the associated 
investigators of Canada ltd. addressed to Mr. Lambert, M.P., be filed 
with the committee and copies distributed to members.

2. That representations before the committee by the hon. Justice 
J. T. Thorson, president of the Exchequer court, be not entertained for 
the reason that it would not be conducive to the maintenance of the 
dignity, independence and the inviolability of the judiciary.

May I have a motion for the acceptance of this report?
Mr. Badanai: I so move.
Mr. Stewart: I second the motion.
Motion agreed to.
Mr. Rapp: When shall we meet again?
The Chairman: Tomorrow morning at 9.30.
(The committee adjourned).
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