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- document 840-153/002: "Resource Ownership and Interprovincial 
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- document 840-153/019: "Alternatives to Section 109 of the 
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MEETING OF OFFICIALS ON THE CONSTITUTI"ON 

Ottawa 

January 11-12, 1979 

AGENDA 

Thursday, January 11th 

09:30 - 12:30 Plenary session 

Establishment of sub-committes and agreement 
on times of meetings 

Discussion of items other than those assigned 
to committees: 

Indirect Taxes 

Spending Power 

Equalization 

Offshore Resources 

Supreme Court 

Monarchy and Bill C-60 

Reference to other items to confirm positions 
reached at Toronto. 

14:00 - 17:00 Meetings of Sub-Committees on: 

Natural Resources 

Charter of Rights and Freedoms 

Communications 

Friday, January 12th 

09:00-10:00 Plenary session 

Items not reached in plenary session on 
January 11 

Problems emerging from Committee discussions 

10:00-12:30 Meetings of Sub-Committees: 

• Fisheries 

The Senate 

Any other sub-committees for which a further 
meeting is desirable and possible 
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14:00-17:00 Plenary session 

The Amending Formula 

Reports from Sub-Committes 

Remaining Problems 
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Resources 

Export from 
(ae province 
'W resources 

CONFIDENTIAL 

January 4,· 1979. 

DRAFT FOR DISCUSSION PU~POSES ONLY 

92. (prcsen t section 92) ( 1) 

(2) In each province, the le~isl~ture· 

may exclusively make laws in relatio~ to 

(a) exploration for non-xcncwable 

resources in the provice; 

(b) developracnt, exploitation, extraction, 

conservation and management of non-renewable 

resources in the province, including laws 

in relation to the rate of primary 

production thcrefrorn; and 

(c) developraent, exploitation, conservation 

and raanagement of forestry resources in 

the province and of sites and facilities 

in the province for the generation of 

electrical energy, including _laws in 

relation to the rate of primary· production 

therefrom. (Note 1) 

(3) In each province, the legislature 

may make laws in relation to the export from the 

province of the primary and initially processed 

production from non-renewable and forestry 

resources ~n the province and from facilities 

in the province for the generation of electrical 

energy. 



Relationship 
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laws of 
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(4) J\ny itw enacted by the legislature 

of a province pursua:.t to the authority conferred 

by subsection (1) prevails over a law enacted 

by Parliament in relation to the regulation of 

trade and commerce except to the extent that the 

law so enacted by Parliament, 

(a) in the case of a law in relation 

to the regulation of trade and commerce 

within Canada, is necessary to serve a 

compelling national interest that is not 

merely an aggregate of local interests; (Note 2) 

(b) • is a law in relation to tu•~~-'i"ia•liat:ioi ·of • 

international tr~de and commerce. (N~~e 3) 

(S) In each province, the legislature 

may make laws in relation to the raising of money 

by any mode or system tif taxation in respect 

of 

(a) non-renewable and forestry resources 

in the province and the primary B_r;l .initially 

),recessed production therefrorn; an_d 

(b) sites and facilities in the province 

for the generation of electrical energy. 

and the primary production thercfrom, 

whether or not such production is exported in 

whole or in part from the province. (Note 4) 

(6) No law made by the legislature 

•· 

• 
within Canada of a province pursuant to the authority conferred 

by subsection (3) or (5) is of any force or effect 

to the extent that it discriminates as between 

purchases of the primary and initially processed 

production from ·non-renewable or forestry resources 

or from facilit~es for the generation of electrical 

energy for delivery in Canada outside the province. 

and purchases thereof for delivery within the 

province. (Note 5) 
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(7) Nothing in subsections (2) to 

(6) derogates from any of the powers or rights 

that a legislature or a Government of a province 

has immediately before the coming into force 

of subsecti~ns (2) to (6). (Note 6) 

(8) The non-renewable resources of 

the seabed and subsoil of internal waters, the 

territorial sea and the area_of the continental 

margin within national jurisdiction adjacent 

or appurtenant to any province (which area is 

delimited as described in section 123 below) 

and all rights flowing from the economic 

exploitation and exploration of that area 

and its superjacent waters (such as the 

-production of energy from the water. currents 

and winds) shall be treated for purposes of 

ownership and legislative jurisdiction as 

if they were non-renewable resources in the 

Province. (Note 7) 

British Columbia and some other provinces wished to 

have "water" added to this clause. 
It would then read 

"development, exploitation, conservation and manage­

ment of forestry and water resources in the province 

Note 2 

Alberta and Quebec expressed their disagreement with 

" 

term "compelling national interest". Saskatchewan noted that 

this term di!!cred f:o~ their o:iginal ~ordinc ~hich ~~3 

"national :::.ntere::;t th:it i:,· no:: ocrely an aggrega::e ::,-;: loc.:.l 

interests and that is compelling in the circumstances. 

They also noted they were willing to consider alternative drafts. 
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Note 3 

Saskatchewan and Alberta expressed their disagreement 

with the revised-wordinfu noting ~his was a significant 

departure from the draft discussed in Toronto in mid-December. 

The federal government indicated that this section was not 

intended to offset provincial legislative powers exercised 

by provin~es in interprovincial trade. They also agreed to 

examine the wording to see.if it could become more precise· 

in its (a) scope and (b) application; 

Note 4 

Ontario noted it had some general concern about the future 

application of this section. 

Note 5 

A number of provinces expressed disagreement with the 

term "discrimination as between purchas~s". While recognizing.• 

the need for non-discriminatory pricing and taxes the draft 

as presented was ~bought by some to be too restrictive an~ 

could effect provincial economic development. 

Note 6 

Savings clause 

Agreed to. 

Note 7 

Introduced by Newfoundland, agreed to by Alberta, 

Saskatchewan and Quebec, other provinces reserved their 

position, disagreed to by the federal government. 

Other 

Alberta indicated that it had some concern about 

section 92 10 (a) being used to regulate intraprovincial 

pipelines 
interconnected with interprovincial pipelines 

thereby permiti~g extensive federal ~egulation, 
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I♦ Department 
of Justice 

Ministere 
de la Justice 

Mr. E.J. Watson, 
Deputy-Secretary, 
Canadian Intergovernmental 

Conference Secretariat 
66 Slater Street, 
Ottawa, Ontario. 
KlN 8B5. 

Dear Mr. Watson: 

CONFIDENTIAL 

January 4, 1978 

It was agreed at the Continuing Committee of 
Ministers on the Constitution in Toronto that federal 
officials would further refine the discussion draft 
(Doc. 830-67/002) entitled "Resource Ownership and Inter­
provincial Trade" for distribution to all delegations by 
January 11, 1979. I am accordingly attaching a revised 
discussion draft and would request that you distribute it 
immediately to provincial delegations together with a copy 
of this letter. 

The revised draft attempts to reflect a number 
of matters discussed at the last meeting. These include: 
a broadened description of electrical generation resources; 
the addition of "extraction" as a process to be covered; 
a rearrangement in the new sub-section 92(4) to state the 
rules of paramountcy in a way which may be more acceptable; 
provision in sub-section 92(4) to reflect the federal 
government's caveat concerning international trade; provision 
in sub-section 92(5) to protect the validity of indirect 
taxes on exported resources; and provision in sub-section 
92(6) to ensure that the new provincial powers would not 
be used to discriminate against extra-provincial buyers. 

Criticisms were made in Toronto of the term 
"primary production". Unfortunately, we have so far found 
the term to be easier to criticise than to replace. We 
have the matter under study but are not in a position at 
this time to suggest another term. We hope to be able to 
discuss this more fully at the meeting of January 11-12 
and it is hoped that other interested delegations will 
also be in a position to suggest specific solutions to 
the problem which was identified on page 5 of the report 
from the committee of officials on natural resources 
(Doc. 830-67/046). 

Ottawa, Canada 
K1A0H8 

Yours sincerely, 

(J/~½ 
lf.L. Strayer 
Assistant Deputy Minister 
(Public Law) 
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CONFIDENTIAL 

January 4, 1979. 

DRAFT FOR DISCUSSION PURPOSES ONLY 

(present section 92) 92. ( 1) 

( 2) In each province, the legislature 

may exclusively make laws in relation to 

(a) exploration for non-renewable 

resources in the provice; 

(b) development, exploitation, extraction, 

conservation and management of non-renewable 

resources in the province, including laws 

in relation to the rate of primary 

production therefrom; and 

(c) development, exploitation, conservation 

and management of forestry resources in 

the province and of sites and facilities 

in the province for the generation of 

electrical energy, including laws in 

relation to the rate of primary production 

there from . 

( 3) In each province, the legislature 

may make laws in relation to the export from 

the province of the primary production from 

non-renewable and forestry resources in the 

province and from facilities in the province for 

the generation of electrical energy • 
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( 4) Any l~w enacted by the legislature 

of a province pursuant to the authority conferred 

by subsection (2) or (3) prevails over a law enacted 

by Parliament in relation to the regulation of 

trade and commerce except to the extent that the 

law so enacted by Parliament, 

(a) in the case of a law in relation 

to the regulation of trade and commerce 

within Canada, is necessary to serve a 

compelling national interest that is not 

merely an aggregate of local interests; or 

(b) is a law in relation to international 

trade and commerce. 

(5) In each province, the legislature 

may make laws in relation to the raising of money 

by any mode or system of taxation in respect 

of 

(al non-renewable and forestry resources 

in the province and the primary production 

therefrom; and 

(b) sites and facilities in the province 

for the generation of electrical energy 

and the primary production therefrom, 

whether or not such production is exported in 

whole or in part from the province. 

(6) No law made by the legislature 

of a province pursuant to the authority conferred 

by subsection (3) or (5) is of any force or 

effect to the extent that it discriminates 

as between purchases of the primary production 

from non-renewable or forestry resources or from 

facilities for the generation of electrical 

energy for delivery in Canada outside the 

province and purchases thereof for delivery within 

the province. 
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CANADA 

FOR DISCUSSION PURPOSES ONLY 

CONFIDENTIAL 

January 11, 1979 

ALTERNATIVES TO SECTION 109 OF THE 
BRITISH NORTH AMERICA ACT 

Alternutive 1 

Property in 
lunds, 
mines, etc. 

Alternative 2 

Ownership 
of property 

Alternative 3 

Ownership 
of property 

*"123.1 All lands, 
mines, minerals and 
royalties belonging to any 
province immediately before 
this section comes into 
effect, and all sums then 
due or payable in respect 
of any such lands, mines, 
minerals and royalties, 
belong immediately after 
this section comes into 
effect to the province 
or are then due and payable, 
subject to any trusts 
existing in respect thereof 
and to any interest other 
than that of the province 
therein." 

*"123.l All pro~erty 
belonging to any province 
immediately before this 
section comes into effect, 
belongs immediately after 
this section comes into 
effect to the province, 
subject to any trusts 
existing in respect 
thereof and to any interest 
other than that of the 
province therein." 

"127.1 Nothing in 
this Act changes the 
ownership in any property 
owned by Canada or a 
province immediately 
before the coming into 
force of this Act." 



DOCUMENT: 840-153/021 

CONFIDENTIAL 

MEETING OF OFFICIALS ON THE CONSTITUTION 

(Draft for Discussion Purposes Only) 

• 
Newfoundland Amendment - Section 92 
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• Ottawa 
January 11-12, 1979 



Newfoundland Amendment 

92 (5) The non-renewable resources of the 

seabed and subsoil of internal waters, the 

territorial sea and in the area of the 

continental margin within national jurisdic­

tion adjacent or appartenant to any province 

(which area is delimited as described in 

section 123 below) and all rights flowing 

from the economic exploitation and explora­

tion of that area and its superjacent·waters 

(such as the production of energy from the 

water, currents and winds) shall be treated 

for purposes of ownership and legislative 

jurisdiction as if they were non-renewable 

resources in the Province. 
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DOCUMENT: 830-67/ 016 

CONFIDENTIAL 

FEDERAL-PROVINCIAL CONTINUING COMMITTEE 

OF MINISTERS ON THE CONSTITUTION 

DRAFT FOR DISCUSSION PURPOSES ONLY 

Suggested Revision of B.N.A. Act S. 109 

Resource Ownership 

Newfoundland 

Toronto 
December 14-16, 1978 
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RESOURCE OWNERSHIP 

Property in lands, 
mines, etc. 

123.1 All lands, mines, minerals 

and royalties belonging to any 

province immediately before this 

section comes into effect, and all 

sums then due or payable in respect 

of any _such lands, mines, minerals 

and royalties, belong to the 

province or continue to b_e due and 

payable subject to any trusts 

existing in respect thereof and to 

any interest other than that of the 

province therein. 

123.2 All lands, mines, minerals 

and royalties, in the area of the 

continental margin within national 

jurisdiction adjacent or appurtenant 

to any province (which area shall 

be delimited as described in sub­

section (3) below) and all economic 

or proprietary rights in the natural 

resources, whether living or non­

living or the sea bed and subsoil and 

the superjacent waters of such areas, 

and all rights flowing from the 

economic exploitation and exploration 

of that area, such as the production 

of energy from the water, currents 

and winds, shall belong to the adjacent 

province . 
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123.3 (a) 

The delimitation of the area adjacent 

or appurtenant to each Province shall 

as between adjacent or opposite 

·Provinces, be that area, within 

national jurisdiction falling within 

lines drawn by agreement, in accordance 

with equitable principles, employing, 

where appropriate, the median or 

equidistant line, and taking account 

of all the relevant information. 

123.3 (b) 

If no agreement can be reached within 

a reasonable period of time, the 

Province concerned shall resort to 

arbitration, one member of the 

Arbitration Board being chosen by 

each Province, and the third either 

by agreement of these two members or 

failing agreement by the Supreme 

Court of Canada. (Expand by reference 

to Standard Arbitration Clauses.) 
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INDIRECT TAXATION 

l. The subcommittee of officials reviewed a number of 

specific legislative proposals including: 

l - a draft circulated by Ontario at the December 

Ministers' Conference, 

2 - revised drafts (Options "A" and "B") circulated 

by Ontario on January 11, 

3 -

4 -

a draft circulated by federal officials on 

January 11, and 

a draft circulated by Saskatchewan on January 11. 

2. Following discussion of these drafts, it appeared that 

the federal government and the majority of provinces generally 

favour a constitutional provision authorizing provincial govern­

ments to levy indirect taxes in order to: 

extend provincial oower on taxation, 

onen the oossibility of some adnitional orovincial 

revenu~-raisina ~lexibilitv, ana 

reduce concerns with respect to the validitv of 

certain taxes which are now annlied. 

3. At the same time, there was also a general concern among 

most governments that this power, if not accompanied by 

reasonably stringent limitations, could result in a siani~icant 



• 
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portion of the burden being passed on to individuals and 

businesses in other provinces. In this connection, however, 

Quebec noted that it believed existing constitutional limits 

on provincial taxinq ~ower, as ~or examnle, the tendencv of 

the courts to consider the cnlourable aspects of fiscal 

legislation constituted an adequate safeguard aqainst undue 

extra-provincial imPact • 

4. Because a number of members of the subcommittee were 

concerned about the potential extra-provincial impact of only 

a general limitation to accompany a draft indirect taxation 

provision, it was suggested that, for purposes of further 

discussion, it would be most appropriate to review a draft 

which embodied extremely narrow limits. Such a draft is 

attached as Appendix A. 

Some members of the subcommittee expressed concern 

that this miqht have the effect of ren<'l.erincr a tax ~ ~ 

if isolated transactions had extra-provincial impact. On the 

other hancl, courts miqht consider th.at isolatec'l incidents no 

not constitute "thP burden of the tax." 
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5. It was recoqnized bv the subcommittee that the adontion 

of a provision in the form outlined in An~endix A was unlikelv 

to Provide provinces with any significant additional revenue. 

It was believed by some as well that such a provision would 

not necessarily preclude discriminatory taxation practices, 

and that this sub7ect miqht require further examination . 

6. In light of the ~olicy and technical concerns which were 

raised in its discussions, the subcommittee felt that the 

Continuing Committee of Ministers miqht wish to re-evaluate 

the general ob7ectives and overaJ.l advantaaes and c'l.isc>dvantages 

associated with a broad provincial indirect taxation provision. 

In fact, some of the Members expressed the view that, qiven the 

limitations, it was not worth seekinq aeneral orovincial Powers 

of indirect taxation. 

7. In light of this, it was suqqested that, if aqreeMent on 

a legislative draft were not possible before the Pebruary 5 

First Ministers' Conference, consideration could be given to 

recommending that the subject of indirect taxation be dealt 

with during the next staqe of the constitutional review . 
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APPENOIX A 

For Discussion 'lluroo·ses nnlv 

CONPIOF.N"'IAL 

REVIBF.D DRAFT 

~anuarv l?., 1~7q 

·Taxation within the province by any mode or 

system of taxation for provincial pur:ooses but no indirect 

tax shall constitute a tax on the entrv into· or ex~ort from 

the 9rovince or otherwise have effect as a barrier or 

impediment on interprovincial or international trade or be 

imposed so that the burden of the tax is passed outside the 

province. 
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Option A 

Taxation within the province by any mode or system 

of taxation but no indirect tax shall be in the nature 

of a customs or export tax on entry into or export from 

the province or be imposed so that the general tendency 

is that the burden of the tax will be passed on to 

persons outside the province: 

Option B 

Taxation within the province by any mode or system 

of taxation but no indirect tax shall be in the nature 

of a customs or export tax on entry into or export from 

the province or otherwise have effect as a barrier or 

impediment on interprovincial or international trade or 

be imposed so that the burden of the tax will be passed 

on to persons outside the province . 

Ontario 
January 10, 1979. 
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Federal 

• Ottawa 
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DRAFT FOR DISCUSSION PURPOSES RELATING TO LEGISLATIVE 
JURISDICTION FOR THE PROVINCES IN RESPECT 

OF INDIRECT TAXATION 

1. Strike out subsec~ion 92(2) and substitute the following: 

"2. Taxation within the province in order to the raising of 

a revenue for provincial purposes except that any indirect 

tax shall not 

(a) constitute an impediment to interprovincial or 

international trade, or 

(b) have the general tendency of passing the burden of the 

tax outside the province." 
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Propose·a Revision of Ontario 

Discussion Draft on Indirect Taxation 

Saskatchewan 

Ottawa 
January 11-12, 1979 
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FOR DISCUSSION PURPOSES ONLY 

PROPOSED REVISION OF 
ONTARIO DISCUSSION DRAFT 

ON INDIRECT TAXATION 

January 11, 1979 
Saskatchewan 

Replaces. 92(2) of the B.N.A. Act with the following: 

"2. Any mode or system of taxation within the 
province in order to the raising of a 
revenue for provincial purposes other .. .than: 

(a) indirect taxation that is in the nature 
of customs or export taxation on entry 
into or export from the province 

(b) taxation that imposes taxes that are both: 

(i) indirect taxes; and 

(ii) taxes some or all of which, in their 
usual ultimate effect, are passed on 
to persons who are outside the 
province . 
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Proposal on Indirect Taxation 

Ontario 

Toronto 
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INDIRECT TAXATION 

PROPOSAL 

Replace 92(2) of the BNA Act with the following: 

TAXATION WITHIN THE PROVINCE IN ORDER TO THE 

RAISING OF A REVENUE FOR PROVINCIAL PURPOSES 

·BUT NO INDIRECT TAXATION SHALL BE IN THE NATURE 

OF A CUSTOMS OR EXPORT TAX ON ENTRY INTO OR 

EXPORT FROM THE PROVINCE OR BE IMPOSED SO THAT 

THE GENERAL TENDENCY IS THAT THE BURDEN OF THE 

TAX WILL BE PASSED ON TO PERSONS OUTSIDE.. 

THE PROVINCE 
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II EXPLANATION 

1. Purpose 

This constitutional provision would give the 
provinces the power to levy indirect taxes 
within certain limits, in addition to the 
power they already have to levy direct taxes. 

2. Limitations 

If a province imposes an indirect tax on 
products or goods, some of which may be 
bought by residents of other provinces, it 
is in effect levying a tax on residents of 
other jurisdictions . 

• Indirect taxes can also affect interprovincial 
and international trade if they are used as 
a form of tariff . 

A constitutional provision to that effect 
should therefore be accompanied with limitations 
to ensure that: 

- the burden of such taxes would be confined 
to the residents of the province where 
they are levied, and for use or 
consumption within the province by non­
residents; and 

- uses of such taxes by the provinces would 
not create barriers to interprovincial 
and international trade. 

3. The Courts 

. It would be up to the Courts to determine whether 
specific indirect taxes are acceptable or not . 

4. Other Considerations 

. This proposed provision is not intended to have 
the effect of limiting or restricting in any 
way: 

- federal general power to levy taxes by 
any means; 

- federal exclusive power to levy customs 
duties and excise taxes; 

- other provincial means to raise revenue, 
such as those provided for in sections 92(9) 
and 109 of the BNA Act • 

. Any distinct agreement that could be reached 
on indirect taxation of natural resources could 
be incorporated in this general provision or 
treated as a separate provision. 
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RE'POR~ OF TF.E MEETING OF OF~ICIALS ON CO~MUNICA'T'IONS 

At the December meetinq of the Continuing Committee 

of Ministers, it was aqreed that: 

- Canada and Saskatchewan shnula. iointlv attemnt 

to nroduce a discussion draft on communications; 

- the rneetina of officials in Ottawa on January 11-12 

should. strike a CoJTU'llittee to examine this question 

and to nrenare a report for consideration at the 

next meetinq of the Continuincr Committee of 

Ministers on the r.onstitution. 

Officials -F.rom all governments, with the exception of 

No-ua Scotia and ·Prince Edward Is·3:a::cl, __ at~e_nded. The New 
- - ~--- ·-~--- - --

Brunswick delegation was present for discussion of the first t·m 

subject areas only. Two documents were tabled: the report 

of the federal and Saskatchewan officials, which is appended, 

and a position paper by Newfoundland. 

Four subject areas were discussed: radio soectrum 

manaqement, telecommunications carriers, radio and television 

broadcasting and cable distribution systems. 

Radio Spectrum Manaqement 

All neleqations aareen that Parliament should retain 

jurisdiction over the allocation of bands of the radio spectrum. 

However, a majority of provinces supported a provincial role in 

specific frequency assignment due to its local social and economic 

implications. Differing positions were taken by provinces 

regarding the method by which provincial concerns might be 

accommodated - some provinces preferred constitutional change; 

• others considered administrative arrangements acceptable. 
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Telecommunications Carriers 

Three broad oositions emerqed from the discussion: 

(a) A majority of provinces held that carriers located 

entirely within a single orovince should fall 

exclusively within orovincial ;urisdiction. 

(b) nther nrovinces, and the federal government, 

recognized provincial authority over the intra­

provincial operations of such companies but 

acknowledged a national dimension to telecommunica­

tions carriage. 

(c) The federal qoverrunent held that any 

constitutional chancre in the area of tele­

communications carriers must involve Parliamentary 

authority over the international and interprovincial 

aspects of telecommunications, technical standards, 

inter-connection of systemsr and regulation of 

national carriers. 

Radio and Television Broadcasting 

All delegations agreed that further attention should be 

given to means of accommodating provincial concerns respecting 

• 

• 

the local elements in off-air broadcasting. Some provinces • 

preferred constitutional changes to accommodate these 

concerns. The federal government and other provinces preferred 

administrative arrangements. 

Cable Distribution Systems 

Four of the seven provinces present and the federal 

government agreed that cable distribution systems could be 

subject to concurrent jurisdiction, provided that in the case 

of a conflict, federal authority could govern in relation to 

certain matters, viz. minimum technical standards, measures to 

• 
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assist the achievement of the objectives of the Canadian 

broadcasting system, including the protection of the economic 

base of broadcasting, and measures to stimulate Canadian 

program production, and provincial authority would govern in 

respect to all other matters. It was agreed that further 

discussion and clarification was required to define the scope 

of the particular regulations or orders which would properly 

relate to these preoccupations. 

Subject to such regulations, the appropriate provincial 

regulatory functions for those provinces that wished to 

exercise them could extend at least to authorizing cable 

undertakings, selecting the franchise area, regulating 

transfers of ownership, setting subscriber rates and charges, 

regulating terms and conditions of subscriber contracts, 

regulating community channels of local origination, including 

the licensing of users of such channels, authorizing and 

regulating instructional channels, authorizing and 

regulating subscription television, and regulating intra­

provincial non-programming services. 

Consultation 

Notwithstanding the jurisdictions of the federal or 

provincial governments to make laws in the field of communi­

cations, it was agreed by all delegations that it would be 

desirable to establish consultative arrangements in all 

subject areas discussed. 

R.G. Robertson 

Chairman of the Committee on Communications 
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REPORT OF THE MEETINGS OF SASKATCHEW~N 
AND FEDERAL OFFICIALS ON COMMONIC~TIONS 

Introduction 

1. As directed by the Federal-Provincial Continuing Committee 

of Ministers on the Constitution on December 16, 1978, federal 

and Saskatchewan officials met in Regina on December 21, 1978, 

and January S, 1979, to consider questions relating to 

constitutional change in the area of communications and to 

explore whether a joint proposal could be produced for 

consideration by all governments in time for the meeting 

of officials in Ottawa, on January 11-12, 1979, which is to 

be followed by another meeting of the Continuing Committee 

of Ministers, in Vancouver, beginning on January 22. In the 

discussions, federal and Saskatchewan officials considered 

the Report to Ministers which resulted from the meeting of 

officials on Communications on December 15, 1978, as well as 

notes and principles submitted by the federal government and 

proposals made by Saskatchewan, Nova Scotia and British 

Columbia. The discussion covered four main areas: radio 

spectrum management, telecommunications carriers, radio and 

television broadcasting, and cable distribution systems. 

A. Radio Spectrum Management 

Existing Situation 

2. Radiocommunication· as defined in the Radio Act falls under 

exclusive federal jurisdiction. The jurisdiction of Parliament 

was established by the courts in the Radio Reference in 1932, 

including transmission, reception and the right to determine 

the character, use and location of radio apparatus. Canada 

is a party to a number of international conventions and 

agreements respecting radiocommunication. 
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Saskatchewan Comments 

3. Saskatchewan officials expressed the view that federal • 

authority ~ver radio spectrum management should be limited 

to the purely technical aspects of radiocommunication. Federal 

power over radio frequency management would therefore comprise 

the allocation of frequencies for types of communications 

services and for the international management of radio 

frequencies, but would leave frequency assignment to particular 

telecommunications undertakings in the hands of the provincial 

governments, except with respect to such matters as aeronautics, 

defence, radionavigation or in major emergencies. Saskatchewan 

officials explained that frequency assignment in addition to 

technical criteria frequently involves economic and social 

considerations of provincial interest. 

To recognize the federal role in radio spectrum management, 

Saskatchewan had advanced the proposal that there should 

be concurrent powers in respect of telecommunications, but 

that in cases of conflicts in general provincial laws would 

prevail except in eertain specific areas where federal laws 

would prevail, one of which would be federal regulation for 

the orderly management of the technical aspects of radio- ~• 

communication. 

Federal Comments 

4. Federal officials observed that radiocommunication 

cannot be contained within any geographical boundaries. They 

did not consider it practicable to break up the management of 

the spectrum, since the spectrum is a scarce resource and a 

single national authority must be able to establish policy 

and assign priorities in the use of the spectrum. However, 

they did reiterate a continued willingness to consider 

appropriate administrative arrangements to accommodate 

provincial concerns in situations where there is competition • 
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for a particular frequency or where there are complex 

licensing matters involved. Accordingly, federal officials 

did not envisage constitutional change in this area. 

Federal officials also noted that the British Columbia 

pr9posal stated that "licensing of the radio frequency 

spectrum, with its international implications, is clearly· 

an area for federal responsibility," and that the Nova Scotia 

proposal stated that radiocornrnunication should remain under 

federal jurisdiction . 

Points of Agreement 

5. Both Saskatchewan and federal officials agreed that 

Parliament should retain constitutional authority over all 

allocation matters and at l_east over the technical aspects 

of radio spectrmn management~ Both agreed that further 

consideration could be given to appropriate means of 

accommodating the provincial concerns respecting 

economic and social issues. 

B. Telecommunications Carriers 

Existing Situation 

6. At present, regulatory authority at the federal level is 

exercised over the following telecommunications carriers: 

Bell Canada, B.C. Telephone Company, CN and CP Telecommuni­

cations, Telesat Canada and Teleglobe Canada. Regulatory 

authority at the provincial level is exercised over all other 

telecommunications carriers. In each case, regulation extends 

to the entire operations of each carrier (including inter­

provincial and international rates). Telephone communications 

across Canada is offered by Bell Canada, B.C. Telephone Company 

and seven provincially-regulated telephone companies through 

the Trans-Canada Telephone System, a consortium of these 

companies and Telesat Canada. In addition, there are a 

number of other telephone companies that are either provincially 
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or municipally regulated. Bell Canada and B.C. Telephone 

Company operate in Ontario, Quebec, N.W.T., and British 

Columbia, and provide some 70% of the telephone service in 

Canada. The CRTC has recently commenced a proceeding to 

review the rates and terms charges by Bell Canada and B.C. 

Telephone for services offered as part of the TCTS consortium. 

Federal Comments 

7. Federal officials recognized that under the existing 

distribution of regulatory authority over telephone companies, 

British C~lumbia, Ontario and Quebec did not exercise 

• 

regulatory authority over the largest telephone companies • 

operating within their boundaries. Another result of this 

divided authority is that unlike the sit.uation in other 

countries, certain national and international aspects of 

the operations of the telephone system in this country are 

not subject to effective overall regulation from a national 

perspective, even though at the moment through the regulation 

of the interprovincial and international rates of B.C. Telephone 

and Bell Canada, the federal government exercises a measure of 

influence, albeit indirectly, over the national dimension. 

Officials noted that from. the point of view of the federal • 

government as well as that of industry and consumers, the 

present system works reasonably well. However, as indicated 

by Mr. Lalonde in Toronto, the federal government wanted to 

respond to provincial concerns and was open to discuss new 

approaches in this area, including either constitutional 

transfer or delegation of authority under Bill C-16, with 

respect to the intraprovincial facilities and services provided 

by telephone companies operating wholly within a province. 

Federal officials made clear that before any changes 

could be agreed to there would have to be consultation with -

industry and the provinces concerned to resolve any technical 

and financial difficulties which might arise~ In this regard, 
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federal officials noted the key aspects of the federal 

position put forward by Mr. Lalonde in Toronto which involved 

federal responsibility for technical standards, interconnection 

of systems, regulation of national carriers and the international 

and interprovincial aspects of telecommunications. They 

expressed the view that it may be possible to envisage a 

form of two-tier regulation which did not involve the degree 

of complexity usually associated with conventional two-tier 

regulation. 

Saskatch.ewan Comments 

8. Saskatchewan officials pointed to the problems associated 

with two-tier regulation of telecommunications carriers. They 

also expressed the opinion that several provinces would prefer 

the existing situation to the two-tier approach. 

In respect to the federal proposal regarding federal 

regulation of the interprovincial aspects of provincially­

regulated telecommunications carriers, Saskatchewan believed it 

necessary under any such scheme that the intraprovincial 

aspects of all federally-regulated carriers, inc~uding CN/CP, 

should fall within provincial jurisdiction. 

Points of Agreement 

9. In view of the complexity of this issue and the lack of 

consensus among the various jurisdictions involved, both 

Saskatchewan and federal officials agreed that it would be 

appropriate to deal with this matter after the conference 

of First Ministers on the constitution and in the light of 

progress on other issues. 

c. Radio and Television Broadcasting 

~tinq Situation 

10. Radio and television broadcasting falls under exclusive 

federal jurisdiction. 
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Saskatchewan Comments 

11. The provincial officials stated that the impact of 

broadcasting affects, and is reflected in, the provincial 

culture and way of life. Thus, while there is much to be 

gained from exposure to nationally-coordinated broadcasting 

policies, there is a clear requirement for an extensive degree of 

provincial control in order to protect and enhance the insti­

tutions and values which are unique to each province. Accordingly, 

the preference of the Saskatchewan government for concurrency 

with general provincial paramountcy and federal paramountcy 

for certain aspects, as contained in the Saskatchewan draft 

of December 15, 1978, was re-affirmed. Specifically, federal 

paramountcy would be limited to matters concerning: the 

regulation of the technical particulars of broadcasting, the 

regulation of national broadcasting networks, the r~gulation 

of the national origin of program content, the regulation of 

extra provincial broadcasting technologies and the use of 

broadcasting facilities for aeronautics, navigation and defence 

or in national emergencies. 

The provincial officials considered that Parliament now 

• 

has sufficient powers with which to encourage a high level of -

Canadian program production (i.e. the taxing, spending, trade 

and commerce and copyright powers). They questioned the 

validity of federal arguments to the effect that comprehensive 

federal regulation is necessary to ensure the continued 

economic viability of the broadcasting industry. 

The issue of the extention of broadcasting services was 

also discussed. While it was recognized that this may be a 

matter of federal concern, provincial officials contended 

that it is not now adequately encouraged in the Broadcasting Act 

and asserted, moreover, that present regulatory practices have e 
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inhibited the development of institutional and technical 

arrangements which would facilitate the extension of service. 

Provincial officials specifically challenged the federal 

assertion that sectors, i.e. affiliates and networks: private 

and public corporations, of the Canadian broadcasting system 

were 'inextricably intertwined due to the economic and 

corporate characteristics of the industry. They questioned 

its empirical basis and requested the particular empirical 

studies sustaining this premise. 

Finally, it was stressed that constitutional amendment 

is preferable to administrative arrangements involving the 

delegation of authority. 

Federal Comments 

12. Federal representatives recognized provincial concerns 

over local aspects of the broadcasting system, including the 

need for local programming, the importance of local and 

regional cultural values, and extension of programming to all 

areas within the province, and contended that these were 

reflected in the statement of objectives for the Canadian 

broadcasting system in the Broadcasting Act as well as in 
.., 

Mr. Lalonde's statement of principles submitted on December 14, 

1978. At the ·same time, federal officials stressed the inter­

dependent character of the broadcasting system, in which the 

ability of broadcaster's to provide local programming or to 

extend service to uneconomic areas is determined by their 

revenue base, which is dependent in turn on the availability 

of advertising revenue and the extent of support from network 

arrangements. The evolution of broadcasting in Canada has 

demonstrated that the process of program production and 

procurement as well as the pattern of advertising support for 

broadcasting inherently involves transfers of contribution 
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between markets, provinces and !egions, and it is necessary 

in broadcast licensing to consider and deal with the 

competitive effects of stations in other provinces and in 

the United States. Because the local, regional and national 

aspects of the economic base of broadcasting and the process 

of program procurement and distribution are so intertwined, 

federal officials did not envisage that a transfer of 

constitutional jurisdiction in radio and television broad­

casting would be practicable. They did point out, however, 

that administrative changes to accommodate provincial concerns 

would be open to discussion. In particular, they referred to 

existing arrangements such as: 

support for extension of service from 

provincial development corporations; 

- licensing of provincial educational stations, 

·and contracts between provincial educational 

authorities and private stations or the CBC 

for program distribution; 

- consultative committees involving direct 

discussions between federal and_ provincial 

agencies involved, organized on a provincial 

or regional basis. The Atlantic Consultative 

Committee on Communications is one example. ~ 

annual meetings between federal and provincial 

Ministers of Communications. 

Federal officials also- noted that new arrangements could be 

envisaged such as: 

- the proposal by Mr. Lalonde that provincial 

bodies should be entitled to non-commercial 

general broadcasting licences from the CRTC 

subject to appropriate regulations; 

- increased efforts to make federal broadcasting 

regulations congruent with provincial concerns 

on specific product advertising; 

- increased efforts to improve the variety of television 

programming available in rural and remote areas, 
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through various means, including satellite 

distribution; 

- differing proposals as to the structure and 

membership of the CRTC, possibly within the 

framework of Bill C-16. 

Points of Agreement 

13. Both Saskatchewan and federal officials agreed that 

federal authority in respect to radio and television broad­

casting should extend at least to the technical aspects, the 

CBC, interprovincial networks, satellite distribution, and 

the regulation of Canadian content. Both agreed that further 

consideration should be given to appropriate means of accommo­

dating the provincial concerns respecting at least the local 

elements in broadcasting. 

D. Cable Distribution Systems 

Existing Situation 

14. The Capital Cities and Dionne cases have established 

that at present there is exclusive federal jurisdiction over 

broadcasting receiving undertakings, i.e. cable distribution 

systems which among other matters receive and distribute 

broadcast signals whether or not such signals originate 

within the province. Jurisdiction over purely closed-circuit 

undertakings wholly located within a province has not been 

addressed by the court·s. 

Federal Comments 

15. Federal officials noted numerous advantages of the 

present arrangement, including the benefits in cost and 

efficiency, of having a single authority regulate all aspects 

of cable television. On the other hand, Mr. Lalonde's 

statement of December 14, 1978, recognized that many aspects 

of cable television, particularly in regard to carriage, were 
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local in character and could be regulated at the provincial 

level. Federal officials also stressed that the extensive 

financial commitments and investments of cable operators 

must be borne in mind and that in considering future arrange­

ments, these realities should be taken account of and diffi­

culties they might face must be resolved in the best way 

possible and only after consultation with representatives 

of the cable industry. Based on Mr. Lalonde's statement, 

federal officials suggested· the following framework for 

di
1

scussion: 

The regulation of cable television systems could 

·be concurrently under federal and provincial 

jurisdiction. It would be provincial responsi­

bility to license, or otherwise authorize, cable 

distribution systems operating entirely within a 

province and to regulate their intraprovincial 

carriage functions; and to authorize undertakings 

to provide non-~ornmercial programming services. 

Notwithstanding this, it would be federal responsi­

bility to make general regulations or orders with 

respect to the introduction and provision of 

programming services on cable systems regardless 

of the technical means of distribution used. 

Federal preoccupations would relate to: 

1. minimum technical standards; 

2. regulations or orders to assist in the 

achievement of the objectives of the 

Canadian broadcasting system, including 

the protection of the economic base of 

broadcasting; and, 

3. regulations or orders having for their purpose 

the stimulation of Canadian program production . 

• 

• 

• 

• 
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Federal officials stressed that this framework was not 

expressed in constitutional language and was put forward on 

a conceptual basis; the constitutional expression of the 

framework would require further consideration by federal 

Ministers and discussion between governments. In practical 

terms, however, the proposed framework would result in the 

province being able to regulate cable distribution in some 

or all of the following respects: 

- to select the geographical franchise area; 

- to regulate transfers of ownership; 

- to set subscriber rates and installation charges; 

- to regulate terms and conditions of subscriber contracts; 

- to regulate community channels of local origination 

including the licensing of users of such channels; 

- to authorize or regulate instructional channels; 

- to authorize and regulate subscription television; 

- to authorize and regulate.intraprovincial non-

programming s~rvices. 

The proposed framework would permit the federal government 

to issue regulations or orders in respect to such matters as: 

- signal carriage and signal priorities; 

- program duplication and substitution; 

- prohibition of commercials on closed-circuit 

channels, where necessary; 

allocation of revenues to Canadian program 

production; 

- minimum technical and quality standards. 

As was indicated in the discussion of radio and television 

broadcasting (see paragraph 12 above), federal officials ~ls 

were prepared to envisage various administrative arranga:nents 

to accommodate provincial concerns in respect to the areas of 

federal responsibility. These might include: 

- increased efforts to make broadcast signal regulations 

compatible with provincial concerns about specific 

product advertising; 
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- measures to ensure that federal regulations 

or orders were issued after due consultation; and 

- differing proposals as_ to the structure and 

membership of the CRTC, possibly within the 

framework of Bill C-16. 

Federal officials also noted the comment in Mr. Lalonde's 

statement that there were many administrative arrangements, 

such as delegation, that could precede and/or complement an 

eventual constitutional amendment. 

Saskatchewan Comments 

16. The provincial officials reiterated the points they 

expressed with respect to broadcasting. Further, provincial 

officials noted that cable distribution in a province with 

respect to many of the services carried is purely local in 

nature. Thus, there is a clear requirement to protect and 

foster cultural values in the province by means of extensive 

and substantive control over the cable industry. They 

recognized that the federal proposal on cable regulation 

was dependent upon the continuance of Parliament's authority 

over radio and television broadcasting and responded to the 

federal proposal with that premise in mind. 

With regard to the three federal preoccupations, the 

Saskatchewan officials responded as follows: 

1. The jurisdiction of Parliament over minimum 

technical standards should be limited to 

matters involving the interference by cable 

television systems upon other federally­

regulated matters and signal quality standards 

pertaining to broadcast reception. 

2. Measures to assist in the achievement of the 

objectives of the Canadian broadcasting system 

should be limited to matters directly related 

to national broadcast networks and to Canadian 
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content of broadcast signals. 

3. With respect to measures to assist Canadian 

program production the points made under the 

broadcasting topic were repeated. 

Moreover, regarding all the preoccupations, provincial 

officials stated that such services that are not broadcasting 

services should be subject to provincial jurisdiction. 

The Saskatchewan officials regarded the list of 

proposed provincial regulatory functions as a positive step 

but considered that a broader provincial role is essential. 

With regard to the examples of federal regulatory functions, 

they made the following observations: 

1. The regulation of signal carriage would be 

acceptable provided that this be restricted 

2. 

to programming prepared for national network 

broadcasting. In addition, regulation governing 

signal priorities should be restricted to general 

priorities among categories of channels rather 

than the assignment of specific channels. 

It would be acceptable to have federal regulation 

of matters concerning program duplicati.on and 

substitution provided that such regulation 

could extend no further than existing 

policies dealing with the substitution of 

Canadian programs for those which originate 

in the United States. 

3. The prohibition of commercials on closed­

circuit channels by f.ederal authorities 

would be unacceptable as this would serve 

to limit the ability of provincial 

governments to promote local and community 

programming. 

4. Saskatchewan officials did not consider it 

desirable that the regulation of arrangements 

designed to allocate reve~ues to Canadian 

program production be covered by 
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a specific constitutional provision in the 

communications field as Parliament now has 

suffi.cient powers (i.e. the taxing, spending, 

trade and corrunerce and copyright powers) to 

provide for this. 

5. The regulation of signal technical quality 

is acceptable provided that it be restricted 

to the act of signal reception at the "head­

ends" of cable distribution undertakings. 

The Saskatchewan officials emphasized -that constitutional 

amendme~t in the field of cab1e distributii:m syst,ems is required 

rather than administrative arrangements involving the delegatio. 

of authority. Finally they stated that such amendment must be 

comprehensive and not limited to certain discrete areas·. 

·Points of Agreement 

17. Both Saskatchewan and federal officials ag~eed that cable 

television systems coul~ be subject to concurrent jurisdiction, 

provided that in the case of a conflict, federal regulation 

would govern in respect to certain matters, and provincial 

regulation.would govern in respect to all other matters. 

The matters in respect of which federal regulations or orders 

would govern in the case of a conflict would relate to the 

three federal preoccupations, viz. minimum technical standards, 

measures to assist the achievement of the objectives of the 

Canadian broadcasting system, including the protection of the 

economic base of broadcasting, and measures to stimulate 

Canadian program production. It was agreed that further 

discussion and clarification was required to define the 

scope of the particular regulations or orders which would 

properly relate to these preoccupations. Subject to such 

regulations, it was agreed that the appropriate provincial 

regulatory functions for those provinces that desired to 

exercise them extended at least to the following matters, 

• 

• 
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viz. authorizing cable undertakings, selecting the franchise 

area, regulating transfers of ownership, setting subscriber 

rates and charges, regulating terms and conditions of 

subscriber contracts, regulating community channels of 

local origination, including the licensing of users of such 

channels, authorizing and regulating instructional channels, 

authorizing and regulating subscription television, and 

regulating intraprovincial non-programming services. It 

was also agreed ·that this list was not necessarily exhaustive. 

Apart from constitutional changes, both Saskatchewan and 

federal officials agreed that further consideration should 

be given to appropriate administrative arrangements to 

reflect provincial concerns relating to specific product 

advertising, the issuance of federal regulations or orders 

after due consultation, and the structure and membership of 

the regulatory institutions. 

Further Steps 

18. Saskatchewan and federal officials agreed that the 

exchange of views on the foregoing matters has been candid 

and productive, and that in the limited time available, 

tentative agreement had been reached on a number of points. 

They concluded the best interest of Canada would be served 

by the establishment of a more rational distribution of 

legislative authority in the area of communications and by 

the adoption, as a first step, of the points of agreement 

contained in this Report. The officials agreed to forward 

this Report to the meeting of officials on January 11-12, 1979, 

in order to ascertain whether other governments could subscribe 

to the points of agreement or bring forward other proposals 

for consideration. Both federal and Saskatchewan officials 

also recognized that the four areas discussed above were 

inter-related, and that governments might wish to reserve 

their positions until an overall framework was achieved. 

At the same time, federal officials stressed again the 

importance of industry consultation before any final 
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agreement was reached. Saskatchewan officials, for their 

part, asked that federal officials prepare a discussion 

draft in constitutional language. Federal officials took 

note of this request. 

Regina 

January ·5, 1979 
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Newfoundland Constitutional Proposal on COllmun1cat1ons 

The position of the Government of Newfoundland on 

constitutional refonn in the area of corrmunfcations is that: 

•
11c01TVT1unications is first and foremost a matter of provincial 

concern". This leads to the following jurisdictional divisions 

of responsibilities in corranunications between the Federal and 

Provincial Governments: 

1. Provinces should basically control all aspects of telecormiunications 

systems with the exception of international telecorrmunications 

Canadian telecorrmunications systems are basically designed to 

meet provincial needs; social, cultural and economic. Since the 

obligation to serve is provincial, control must also be provincial. 

National telecolllllunications systems are primarily a collection of 

provincial systems, hence such systems, to the extent that control 

is necessary for interworking on a national basis, must be controlled, 

where necessary, by the provinces exercising regulation through inter­

provincial regulatory arrangements. Implied provincial paramountcy 

requires that national carriers operated under federal legislation be 

subject, where necessary, to regulation by the provinces exercising 

regulation individually or through inter-provincial regulatory 

arrangements. 

One specific implication for flewfoundland is that the Provincial 

Government must obtain jurisdiction over the telephone service pro­

vided in Newfoundland by Canadian National Telecormiunications. The 

Government of Canada acquired ownership of these telephone facilities 

in 1949 under the Terms of Union of Newfoundland with Canada. Return 

of ownership to private enterprise in Newfoundland is hence a 

constitutional matter. 

It is acknowledged that the Federal Government should retain control 

of international telecOIIR'llUnications and could act as a court of last 

resort in inter-provincial matters. 



• 

• 

2. Provinces should control those aspects of broadcasting which 

are local or provincial in nature 

Provinces should obtain jurisdiction over those aspects of 

broadcasting which relate to pre5ervation and development of 

local cultural values, the dissemination of informational and 

educational material and consumer protection (for example, 

advertising), areas of primary provincial responsibility. This 

requires recognition of the right of provinces, with respect to 

content and licensing, to control local and educational broad­

casting in a province. 

Federal control of the national broadcasting system, the extent 

of which should be defined by federal-provincial agreement, is 

acknowledged. Federal control of the use, without artificial 

guide, of the radio frequency spectrum is also acknowledged. Co­

ordination between the provincial and national aspects of broad­

casting is to be achieved by federal-provincial consultation. 

3. Provinces should control telecommunications infrastructure used 

in the delivery of national broadcasting services with the 

exception of broadcast transmitters. 

Teleco11111unjcations systems used in the delivery of national broad­

casting ~ervices which are logically a part of the provincial 

telecommunications infrastructure, for example, cable systems, 

must be under provincial control. Such systems generally use exist­

ing support structures in provincial rights of way, are functionally 

similar to existing telecommunications infrastructure and have the 

potential for carriage of services other than broadcasting. 

In the particular case of cable television this implies that the 

federal government must transfer regulation to the provinces. Cable 

systems which presently carl'.Y television signals are regulated by the 

federal government under the Broadcasting Act as broadcasting-rec~iving 

undertakings. Recognizing that cable systems will in the future be 

used to carry broadcast signals, safeguards could be agreed upon for 

carriage of national broadcast services. 
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THE SENATE 

This paper reports on the meeting of federal and 

provincial officials in Ottawa, January 11, at which there 

was a discussion based on the federal paper (Document 

840-153/011.) which had been prepared pursuant to the decision 

of Ministers at the December 14-16, 1978 meeting in Toronto. 

The paper identified four "elements" or matters which would 

have to be considered in designing a reconstituted Se~ate, 

and provinces were asked to indicate their preferences with 

regard to each of these four elements. The four are: 

1. The method of choosing Senators. 

2. The tenure of Senators. 

3. The powers to be given a new Senate. 

4. The distribution of Senate seats among 

provinces or regions. 

After a general discussion of the purposes of the 

Senate, and of some of the broad options available, officials 

discussed each of these elements in turn. The views expressed 

were necessarily tentative or offered as "reflections", because 

a number of delegations had not had an opportunity to obtain 
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• detailed guidance from their respective governments on all elements. 

Also, tor two provinces, the ~uestion of reconstitut.inq the Senate 

is not a high priority matter; and for one province any chanqe in 

the Senate that would detract from federal-provincial 

conferences as the primary forum for resolving intergovernmental 

issues would be undesirable. 

What follows is a summary of the views which were 

expressed in relation to each of the four elements. The 

Connnittee of officials recognized that the four elements were, 

by necessity, interrelated so that, for exam~le, the oowers 

decided for a reconstituted Senate should be aoorooriate havino 

regard to the method whereby Senators are chosen. 

1. The method of choosing Senators 

Eight provinces prefer that provincial governments 

appoint all Senators. One province would prefer that half of 

a province's Senators be appointed by the provincial government 

and the other half by the federal government. The remaining 

province, New Brunswick, opposes direct representation of 

provincial governments in national institutions such as the 

senate, and suggests that the federal government should appoint 

all Senators, as at present. 

• 

• 

• 
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Consequently, no province favours the method of 

choosing Senators which was proposed in the federal 

Constitutional Amendment Bill (Bill c-60). That method 

envisages that half of a province's Senators would be 

chosen by the House of Commons, and half by the provincial 

legislature, the seats being divided among the political 

parties according to the popular vote at the most recent 

federal or provincial election respectively • 

2. The tenure of Senators 

Three options were considered: (i) tenure for the 

life of a given legislature; (ii) for the life of a 

legislature, subject to earlier termination at the discretion 

of the nrovincial government; or (iii) for a fixed term 

o~ years that would exceed the life of a legislature. 

Six provinces favoured ~enators beinq apoointed 

for the life of the leqislature. Ministers of two of 

these provinces had previously expressed a preference 

for fixed terms, but in relation to the Bill C-60 proposals • 

If provincial governments are to appoint Senators, the "life 

of the legislature" would probably now be preferred. One of 

the six provinces would find a fixed term equally acceptable. 

The federal proposal in Bill C-60 was also that Senators be 

appointed for the life of the legislature • 
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One province prefers having Senators appointed 

for the life of the legislature but recallable by the provincial 

government. 

Manitoba prefers a fixed term of 8 years; and New 

Brunswick (which prefers federal appointment) suggests a fixed 

term of 7 to 10 years. One province spoke of a "limited term", 

which would probably fall under this option but could conceivably 

fall under the first one. 

3. The powers to be given a new Senate 

The various asnects of this element are cornnlex, 

• 

for several reasons. First, it was difficult for some provinces 

to say whether there ought to be a category of legislation 

which would be subject to an absolute veto by the Senate, because 

it may be agreed in the course of the constitutional discussions 

that legislation, such as the federal use of its spending and 

declaratory powers, should be considered by the provincial 

governments or legislatures under an alternative procedure. 

secondly, the discussion gave rise to a consideration of some 

possibilities that were new to officials present, such as the 

possibility of dividing legislation into two categories, each 

subject to a suspensive veto but only one of which would be 

• 
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subject to Senators voting on instructions from the govern­

ment which had appointed them. On this question as many as 

five provinces were unable to express a view, so that no 

conclusion can be drawn at this stage. Subject, therefore, 

to these inherent difficulties, the conclusions were as 

follows: 

New Brunswick prefers that the Senate retain its present 

powers. Four provinces prefer a suspensive veto, some of them 

suggesting a longer delay before it may be overridden than 

is envisaged in Bill C-60 and one saying that there should 

be a second Commons vote to override a Senate veto. British 

Columbia, Ontario and Manitoba prefer the identification of 

a cate~ory of questions in regard to which the Senate would 

have an absolute veto. Two provinces were not in a position 

to express a view. Federal officials said they thought that 

in general a suspensive veto would be appropriate if a subs­

tantial proportion of Senators were to be appointed by 

provincial governments. 

Two provinces found "interesting" the Manitoba list 

of matters (Document 830-67/049) recommended as Senate powers, 

although one of these ~rovinces noted that a susoensive rather 

than an absolute veto might be desirable in relation to these 

matters. 
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Six provinces opposed the Bill C-60 proposal of 

a "double majority" voting mechanism for measures of 

linguistic significance, although four of these stated 

that they believe an alternative method of protecting the 

position of the French language should be sought. Four 

provinces did not express a view. 

4. The distribution of Senate seats among provinces or regions 

Five provinces prefer that each province be given an 

equal number of Senate seats. Several of these provinces -

objected to the principle of combining provinces into regions 

for the purpose of allocating seats. British Columbia prefers 

that five "regions", of which it would be one, be given an 

equal number of seats. Ontario and Quebec prefer that the 

distribution of seats be weighted, by taking population into 

account. Two provinces did not express a view. 

Conclusion 

At the Toronto meeting Ministers decided (see Document 

830-67/052) that: 

(a) the Committee of officials considering 

a reconstituted Senate should attempt to 

outline a draft proposal for consideration 

at the January meeting of the Continuing 

Committee; and 
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(b) governments should try to be in a 

position to make decisions on this 

question at the January meeting of the 

Continuing Committee. 

While the broad outlines of a reconstituted Senate 

that may be acceptable to most provinces may be discerned 

from this report of the officials' discussion, further 

work by members of the Committee of officials is necessary 

before the next meeting of the CCMC; some delegations 

may want to seek further guidance from their respective 

governments. 

Nicholas Gwyn 

Chairman of the Committee on the Senate 
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THE SENATE 

CONFIDENTIAL 
January 10, 1979 

Purpose of this paper 

This paper has been prepared pursuant to the decision 
of the Continuing Committee of Ministers on the Constitution 
taken at its meeting in Toronto, December 14-16, 1978. 

The decision of the Continuing Committee 

At the Toronto meeting Ministers discussed in executive 
session the question of changed constitutional provisions relating 
to the Senate. They agreed as follows: {see Document 830-67/052) 

Principles 

that the federal government would prepare a 
paper for discussion purposes outlining the 
various elements and principles to be considered 
in reconstituting the Senate; following which 
provinces are to indicate which elements and 
principles they could each generally find accep­
table. Note was made that the draft proposals 
put forward by British Columhia and by Manitoba 
should serve as the bases of this paper. The 
paper should be made available to all delegations 
by January 11, 1979. 

that the officials meeting in Ottawa on January 
11 and 12 should establish a Committee to consider 
the question of the Senate and to report on this 
matter at the next meeting of the Continuinq 
Committee of Ministers on the Constitution. Note 
was made that this Committee should review the 
paper to be prepared by the federal government, 
and should attempt to outline a draft proposal 
on this matter for consideration at the January 
meeting of the Continuing Committee; 

that federal and provincial governments should 
trr to be in a position to make decisions on 
this question at the January meeting of the 
Continuin~ Committee of Ministers on the 
Constitution. 

This paper does not attempt to set out in a compre­
hensive way what are the relevant principles, because the results 
could be the subject of unnecessary contention among governments. 
The federal government's views about underlying objectives and 
principles are stated at length in the paper entitled House of 
the Federation by the Honourable Marc Lalonde, released in August 
1978. However, on one principle there seems to be general 
agreement among governments, and that is that the House of 
Commons should remain supreme, so that parliamentary government 
will be preserved. 

. .. /2 
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Elements 

This paper is therefore mainly a check-list of those 
elements which have to be discussed and of the considerations A 
which attach to them. The paper is divided into. four sections .., 
each dealing with one of the four main elements, which are: ' 

1. The method of choosing Senators. 
2. The tenure of Senators. 
3. The powers to be given a new Senate. 
4·. The distribution of Senate seats 

among provinces or regions. 

For each of these four elements the proposals of 
British Columbia and Manitoba are noted as well as those of 
the federal government which formed part of the Constitutional 
Amendment Bill (Bill C-60). The Manitoba proposals were put 
forward for discussion purposes only in Document 830-67 049. 
Also, for some elements, certain other options are listed; 
and there are "notes on relationships to other elements". 
The interrelationship of the various elements should constantly 
be kept in mind because the elements which eventually make up 
a reconstituted Senate must of course be compatible with one 
another. 

t 
Indication bv provinces as -~o which elements they prefer 

Provincial governments are asked to decide which 
elements they prefer, and to indicate their preferences according 
to a scale along the following lines: 

l. Desirable 
2 . Acceptable 
3. Barely acceptable 
4. Unacceptable 

l. THE METHOD OF CHOOSING SENATORS 

British Columbia proposal 

Apppointed by each provincial government. 

Manitoba proposal 

Appointed by each provincial government; or, 
alternatively, one half by the federal government 
and one half by each provincial government. 

·Federal proposal 

Half to be chosen by the House of Commons, and 
half by each provincial legislature, the seats 
being divided among the political parties 
according to the popular vote at the most recent 
elections. Senators could not also be members 
of Parliament or of provincial legislatures. 

Other options 

Direct election by popular vote. 

. .. /3 
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Notes on relationship to other elements 

The method of choosing Senators will determine 
to a large extent the political authority they 
can command and the power which they can effectively 
exercise. Therefore this element is intimately 
related to element number 3, the powers to be given 
to a new Senate. 

2. THE TENURE OF SENATORS 

British Columbia proposal 

The life of the provincial legislature. 

Manitoba proposal 

A fixed term of eight years. Initial appointment 
of one-half of the Senators should be for four 
years to permit some overlapping thereafter . 

Federal proposal 

The life of Parliament or of the legislature in 
question. 

Notes on relationship to other elements 

If Senators are appointed for the life of the 
legislature they may feel they have more of a 
political mandate and be more "representative" 
than Senators who have been appointed by a 
government or legislature no longer in office. 
Element No. 3 is therefore related. 

3. THE POWERS TO BE GIVEN A NEW SENATE 

British Columbia proposal 

Voting would be different for Category A and B 
matters . 

Category A: 

An outright veto for the Senate on 

most constitutional amendments (any one region 
has a veto) 

- appointments to the Supreme Court and to major 
federal agencies and commissions 

- use of the federal declaratory power 
- use of the federal spending power in provincial 

areas of jurisdiction 
- federal laws administered by the provinces 

A province's vote would be cast as a bloc by a 
Senator who is a provincial Cabinet Minister. 

Category B: 

A suspensive veto of three months on almost all 
remaining legislation . 

A province's complete contingent of Senators would 
be free to vote as they individually choose . 

. . . /4 
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Manitoba proposal 

For most matters the Senate's veto. could be over- • 
ridd 7n by the Commons passing the same law again at its next 
Session~ or after, say, six months have elapsed, whichever 
comes first. 

A negative Senate vote on a government bill would not 
undermine the government's authority. 

. Consideratio~ sh~uld be given to the proposals of the 
Committee on the Constitution of the Canadian Bar Association 
that the ~enate's approval should be ·required for the following 
matters (in the absence of such approval the legislation would 
fall): 

Two-thirds approval for 

- measures to regulate intraprovincial trade that 
are declared to be essential for the management 
of national or international trade. 

- general economic objectives binding on the 
provinces (also subject to yearly review). 

- use of the declaratory power, unless the province 
concerned agreed. 

Majority-approval for 

use of the emergency power in matters other than 
war, invasion or insurrection. 

- ratification of treaties respecting matters 
predominantly within provincial legislative 
authority and multilateral trade treaties. 

Federal proposal 

• 

The new Senate would have only a suspensive veto: after 
a certain time delay the government would have the option of 
presenting a bill for royal assent. However, certain urgent bills 
may be presented for assent after the Senate has had them only • 
seven days if such step is authorized by a two-thirds Commons 
vote. 

Senators would, as now, be able to initiate legislation 
other than money bills. They would be eligible for inclusion in 
the federal Cabinet, and as Ministers could answer questions in 
the commons and take part in a Commons debate (though not vote). 
Ministers who are MPs would have similar privileges in the Senate. 

The government of the day would not have to command the 
"confidence" of the Senate in order to survive. 

Senate approval would be required for Supreme Court 
appointments (this proposal is now likely to be dropped), and for 
senior appointments to certain institutions established by 
Parliament, such as federal crown corporations and regulatory 
bodies. 

Measures or provisions of "special linguistic signi­
ficance" would require the approval of a majori~y of Fr~ch-
speaking Senators as well as a majority of English-speaking • 
Senators. 

. .. /5 
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Notes on relationship to other elements 

As already noted, the powers to be given a new Senate 
should be decided with reference to the method of choosing Senators 
and to their tenure. To the extent that a double majority vote on 
linguistic matters is seen to offer special protection to one or 
more provinces (such as Quebec) rather than others, element No. 4 
is also related. 

4. THE DISTRIBUTION OF SENATE SEATS 
AMONG PROVINCES AND REGIONS 

British Columbia proposal 

A small Senate of about 60 seats, with equal repre­
sentation from five regions. 

Manitoba proposal 

(a) The representation of the Atlantic and Western regions 
must be increased. 

(b) Ideally, each Province should have equal representation. 

(c) Failing agreement on (b), the Provincial representation 
might be equal for all Provinces other than Prince 
Edward Island, Quebec, Ontario and British Columbia. 
Prince Edward Island would have less Senate seats, 
whilst Quebec and Ontario would each have approximately 
double the number of seats allocated to the other 
Provinces, with British Columbia somewhere in between. 
By way of example, the Provincial Senate seat allo­
cation might be as follows: 

Newfoundland 
Nova Scotia 
New Brunswick 
Prince Edward Island 
Quebec 
Ontario 
Manitoba 
Saskatchewan 
Alberta 
British Columbia 

10 
10 
10 

6 
20 
20 
10 
10 
10 
16 

122 

The number of seats have been kept even to permit an 
equal number of Senators to be appointed for over­
lapping terms. 

The Manitoba paper does not specify how many 
seats should be given to the Territories.) 

... /6 
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Federal proposal 

Yukon 

The distribution of seats In the present 
Senate and In the proposed House of the Federation 

Share of Present 
total Senate 

Population1 Seats % 

., 1.0 

House 
of the 

Federation 

Seats % 

1 .8 
Northwest Territories .2 1.0 1 .8 

TERRITORIES .3 2 1.9 2 1.7 

British Columbia 10.8 6 5.8 10 8.5 
Alberta 8.3 6 5.8 10 8.5 
Saskatchewan 4.0 6 5.8 8 6.8 
Manitoba 4.4 6 5.8 8 6.8 

WEST 27.5 24 23.1 36 30.5 
ONT~RIO 36.0 24 23.1 24 20.3 
QUEBEC 26;8 24 23.1 24 20.3 

Nova Scotia 3.6 10 9.6 10 8.5 
New Brunswick 3.0 10 9.6 10 8.5 
Prince Edward Island .5 4 3.9 4 3.4 
Newfoundland 2.4 6 5.8 8 6.8 

ATLANTIC 9.5 30 28.9 32 27.1 

Total 100.0 104 100.0 118 100.0 

1Based on population estimates for January, 1978, as published In Canadian Statistical Review, Statistics Canada, 
April, 1978. 

A further option 

One other possibility is a Senate with five regions, 
with four having equal representation and the fifth 
(British Columbia) having roughly one half of the 

number of_seats given to ~ach of the other four 
~egjo!:1-~ '.'... ____ _ ______ _ 

Notes on relationship to other elements 

The distribution of seats is related to elements 1, 
2 and 3, inasmuch as the more power that is exercised 
by the Senate, the more critical is the question of 
the distribution of seats. 

TRANSITIONAL ARRANGEMENTS 

This is not really a further element, but appropriate 
arrangements for effecting a transition from the present ~enate 
to a new one will be important and governments ought to give them 
careful consideration. 

• 
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[o .• The independence of the judiciary is a J 
fundamental principle of the Constitution of Canada.· 

The _Supreme Court of Canada 

·1. There • shall be a general court of appeal for 
Canada called the Supreme Cou~t of Canada. 

2. The Supreme Court of Canada shall consist of a 
chief justice, to be called the Chief Justice of Canada, 
and eight! other judges, who shall be appointed by the 
Governor General. 

3 (1) A person is·eligible to be appointed as· a 
judge of the Supreme Court if, after having been 
admitted to the bar of any province, the person h~s, 
for a total period of at least ten years, been a 
judge of any court in Canada or a barrister or 
advocate at the.bar of any province. 

(2) At least three of the judges of the 
Supreme Court shall be appointed from among persons who 
after having been admitted to the bar of Quebec, have ' 
for a total period of at least ten years, been judges' 
of any court of that province or of a court established 
by Parliament or advocates at the bar of Quebec. 

4. Where a vacancy in the Supreme Court •• 
occurs, the Minister of Justice of Canada shall consult with 
the Attorney General of the province or Attorneys General 
of the provinces from which the persons being considered 
for appointment come. • • of 5. (1) The judges of the Supreme Court 

of hold office during good behaviour until they attain the 
of age of seventy years but are removable by the 

Governor General on address of the Senate and 
the House of Commons. 

-.ilaxies alla,.,ances (2) The salaries, allowances and pensions of the 
' judges of the Supreme Court shall be fixetl 

Ultimate 
appellate 
jurisdiction 

of Suprerre Ccurt 
Appeals with 
leave of • 

Court 

and provided by Parliament. 

6. The Supreme Court has exclusive ultimate 
appellate civil and criminal jurisdiction within 

and for Canada. 

7. An appeal to the Supreme court lies 
with leave of the Supreme court from any 
judgment of the highest court ~f fi~al :esort in a 
province, or a judge thereof, in which Judgment can be 
had in the particular case sought to be appealed to the 
supreme court, where, in the opinion of the • Supreme 

court, any qucsti_on involved is one that ought to be 

decided by it. 

• V 
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8. An appeal to the Supreme Co~rt 
~ies from.an opinion pronounced by the highest court 
1 ~d a pro':'ince <;>n any matter referred to it for hearing 
~ c'?n

1
sideration by the Lieutenant Governor in 

ounci of that province. 

. . _9 • In addition to any appeal provided for b 
division,_a~ appeal to the Supreme Court lies as y 

th
is 

may be provided by any Act of Parliament. 

Laws respecting 
jurisdiction 

10. Parlia~ent may make laws 

{ca) conferring original jurisdiction on the 
_Supreme -C9urt in respect of matters in 
relation to the laws of Canada; 

of Supreme 
Court; 
references of 
questions of 
law or fact 

·a?d j 
(b) authorizing the reference of questions of law 
or fact to the Court arid requiring the Court.to 
hear and determine such questions. 

11. Where any case before the Supreme. ! 

( 

Court. involves a question of law relating to the 
civil law of Quebec and no other question • 
of law, that case shall be heard by a panel of five ( 
judges at least three of whom have the qualifications 

Organization, 
aintenance 

and operation 
of Supreme 

ourt 

con~tution of 
couiW for 
administration 
of laws of 
Canada 

~ppointm~nt of 
udges of 
uperior, 

listrict and 
•aunty courts 
roc~ure 
n v9mcy 

1escribed in section 3 sub-section 2 or, with the eonsent of the 
parties, by a panel of four judges at least two of 
whom have those qualifications.· • 

12. Parliament may make laws providing for 
the organization, maintenance and operation of the 
Supreme Court, and the effectual execution and working 

·of this division and the attainment of its intention 
and objects including laws providing for the appointment 
of such ad hoe judges as may be necessary to ensure 

quorums. 

Courts fo~ Administration of LatJ_s of Canada 

13. Parlia~ent may, notwithstanding anything in 
the Constitution of Canada, from time to time provide 
for the constitution, organization, maintenance and 
operation of courts. for the .. better:; .administration 

of the laws of Canada, but no law providing for the 
constitution, organization, maintenance or operation 
of any such court shall derogate from the jurisdiction 
of the Supreme Court of Canada as a general court of 

appeal f6r Canada. 

Appointment and Tenure of Office 
of Judges of Superior, District and County 

Courts and their Salaries, Allowances and Pensions 

14. The Governor General shall aoooint 
the judges ·of the superior, district and county courts· 
in each province, except those of the courts of probate 
in Nova Scotia and New Brunswick. 

15 Where a vacancy occurs in the superior, 
distric~ or county court of a province, the Minister of 
J•.1~t i.cc of c.:inada shall consult -~i t.h the _Attorney General ( 
of the province as to persons being considered for 

appointment. 
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~6. The judges of the courts in each province 
appointed by the Governor General shall be 
selected from areong recrnbc~c of the bar o= the province 
or from among judges who were members of the bar of 
the province prior to their appointment as judges. 

17. ·The judges of_ t~e superior courts of 
the provinces hold.office during good behaviour 
until they atta{n ~~e age of seventy years but are removable 
by the Governor General on.address of the Senate 
and the House of Commons. 

*18. The salaries, allowances and pensions of the 
judges of the superior, district and county courts 
in each province, except the courts of probate in Nova 
Scotia and New Brun~wick, shall be fixed and prov~ded 
by Parliament. 

19. (1) For the purpose of enabling persons being 
tried or giving evidence in any superior, district 
or county court in a province ·to exercise any right they may 
have by law to be tried or heard in English·orFrench according 
to their choice, the Governor in Council may, notwithstanding 
section 16, at the request of the Attorney Ger.eral of that 
province, appoint any person who has been a judge of a 
superior, district or county court of any other province, 
or any person who is a judge of such a court of any 
other province with the consent of the Attorney 
General of such province, to be a deputy judge of any 
superior, district or county court in the province on 
behalf of which the request is made. 

(2) A deputy judge may be appointed pu~suant to this 
section for any period of time and his or her appointment 
may be terminated at the pleasure of the Governor in 
Council. 

20. For the purposes of this Division, the term 
"province" includes the Yukon Territory and the Northwest 

Territories. 



S U P R E M E C O U R T 

Sect.ion 0 

_Concern was expressed by some provinces about the 

effect of this section. It was thought the section might 

enable judges to assert that they were entitled to administer 

the courts, including matters such as determining court 

facilities. Also, it was suggested that it would strengthen 

the position of judges vis-a-vis their Chief Justices by 

enabling such judges to justify actions such as _refusing 

·to sit on certain circuits or cases. 

The alternative of placing the statement in a 

preamble was noted. 

It was agreed that a report would be made to 

Ministers indicating: 

Section 3 

(1) the purpos~s for which the section was included 

(educative and as a statement of a basic 

constitutional principle), and 

(2) the provincial concerns respecting the possible 

effects of the section, and 

(3) asking for a decision by Ministers. 

- British Columbia expressed its reservation 

that if there is to be regional representation 

for Quebec, -there should be representation on 

the five region concept proposed by British 

Columbia. 

Seccion 6 
_ Quebec stated its position that the Quebec 

court of Appeal should be the final court of 

appeal in all civil code cases. 

_ Subject to the above reservation, there was 

general agreement on the section. 
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section 8 

Section 10 
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- It_was suggested that provincial governments 

should have the right to refer questions 

concerning the con~titutionality of federal 

legislation directly to the Supreme Court. 

- Concern was expressed that this could greatly 

increase the number of reference questions 

going to the court (a procedure which.the court 

is known to dislike). 

- It was agreed that this issue should be 

referred to Ministers for decision. 

- It was agreed that subsection (a) would be 

considered further with a view to deciding 

whether: 

(1) it could be deleted, or 

(2) if it was necessary to protect some 

existing_ jurisdiction of the court, it 

could be rephrased to authorize such 

ancillary jurisdiction without encompassing 

"original jurisdiction" generally. 

- Subject to the above potential modifications, 

there was general agreement. 

Section 11 

Section 13 

- There was broad agreement on this section, 

although Manitoba expressed some concern. 

- Concern was expressed by some provinces that 

the section as drafted expanded Parliament's 

power to establish courts for the administration 

of the laws of Canada • 

- concern was expressed by almost all provinces 

that even if the section did not expand 

Parliament's authority, both this section and 

the existing section 101 of the B.N.A. Act, 

( 

( 

( 
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from which section 13 derives, were unacceptable­

because they ~llowed Parliament to establish 

a parallel system of federal courts. Some 

provinces felt that Parliament's authority to 

establish courts, or to expand the jurisdiction 

of the federal court, should be limited to 

exclude therefrom criminal law. Others felt 

that Parliament's authority in this regard 

should be even more limited. Ontario undertook 

to draft a revised section 13 to accomplish 

this purpose. Federal officials stated that the 

suggestion raised a new issue which would have far 

reaching effects. Also, the issue was already under 

discussion between federal and provincial officials 

in another forum. 

Section 14 

Some provinces expressed the view that "section 

96" judges should be appointed by. the Lieutenant 

Governor in _Council. Ontario suggested an 

optional approach whereby provinces which wished 

to appoint such judges would do so, while those 

which did not so wish, would not. Quebec, and 

some others, felt that the section should be 

dropped from the pro?osals altogether as it 

would be inconsistent to in some sense "approve" 

sections 14, 15 and 16 by including them in the 

proposal, even though this was done on the 

understanding that the method of appointment would 

be reviewed at a later time. 

It was noted that the Record of Decisions of the 

Continuing Committee of Ministers in Toronto 

stated that the Committee "had agreed to provide 

for consultation regarding the appointment of 

judges pursuant to section 96 and that the 
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further study (of the appointment of section 96 judges) 

referred to in point 4 of the report would not 

be undertaken by the Committee of Officials until 

·after the First Ministers Conference on the 

Constitution to be held in February 1979." 

section 19 

- Concern was expressed that the present draft 

would allow the choosing of a specifi9 judge 

for a specific case. 

- Some provinces suggested that an alternative 

would be ·to specifically allow Parliament to 

establish a panel of judges to be used at 

the request of a Province in the cases 

( 

contemplated by section 19. Federal officials took 

the position that this could be done under the 

present draft. 

General Reservations 

- Quebec expressed its general reservation 

that neither section 3 nor the other provisions 

respecting the Supreme Court were acceptable 

to it because it wished to see a constitutional 

court established. 

- Alberta expressed support for the idea of 

a constitutional court. 

( 

( 
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FOR DISCUSSION PURPOSES ONLY 

THE COURTS AND JUDICIARY 

General, 

0. The independence of the judiciary is a 

fundamental principle of the Constitution of 

Canada . 

The Supreme Court of Canada 

l. There shall be a general court of 

appeal for Canada called the Supreme Court 

of Canada. 

2. The Supreme court of Canada shall 

consist of a chief justice, to be called the 

Chief Justice of Canada, and eight other 

judges, who shall be appointed by the 

Governor General. 

3. At least three of the judges of the 

supreme court shall be appointed from among 

persons who, after having been admitted to 

the bar of Quebec, have, for a total period 

of at least ten years, been judges of any 
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court of that province or of a court 

established by Parliament or advocates at 

the bar of Quebec. 

4. 
Where a vacancy in the Supreme court 

occurs, the Minister of Justice of Canada shall 

consult with the Attorney General of the 

province or Attorneys General of the provinces 

from which the persons being considered for 

appointment come. 

5. ( 1) 
The judges of the Supreme court 

hold office during good behaviour until they 

attain the age of seventy years but are 

removable by the Governor General on address 

of the Senate and the House of Commons. 

(2) The salaries, allowances and 

pensions of the judges of the supreme court 

shall be fixed and provided by Parliament. 

6. The supreme court has exclusive 

ultimate appellate civil and criminal 

jurisdiction within and for Canada. 

7. 
An appeal to the supreme court lies 

with leave of the supreme court from any 

judgment of the highest court of final 

• 

• 

• 

• 
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resort in a province, or a judge thereof, 

in which judgement can be had in the particular 

case sought to be appealed to the Supreme Court 

where, in the opinion of the Supreme Court, 

any question involyed is one that ought to 

be decided by it. 

8. An appeal to the Supreme Court lies 

from an opinion pronounced by the highest court 

in a province on any matter referred to it 

for hearing and consideration by the Lieutenant 

Governor in Council of that province. 

9. In addition to any appeal provided 

for by this division, an appeal to the Supreme 

Court lies as may be provided by any other Act 

of Parliament. 

10. Parliament may make laws 

(a) conferring original jurisdiction 

on the Supreme Court in respect of 

matters in relation to the laws of 

Canada; and 

(b) authorizing the reference of 

questions of law or fact to the 

Court and requiring the Court to 

hear and deteFmine such questions . 
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ll. Where any case before the Supreme 

Court involves a question of law relating to 

the Civil. Code of Quebec and no other question 

of law, that case shall be heard by a panel 

of five judges at least three of whom have 

the qualifications described in section 3 or, 

with the consent of the parties, by a panel 

of four judges at least two of whom have the 

qualifications described in section 3. 

12, Parliament may make laws providing 

for the organization, maintenance and operation 

of the Supreme Court, qualifications for 

appointment as judges and the effectual 

execution and working of this division and 

the attainment of its intention and objects. 

Courts for Administration of Laws of Canada 

13. Parliament may, notwithstanding 

anything in the Constitution of Canada, from 

time to time provide for the constitution, 

maintenance and organization of courts for 

the administration of the laws of Canada, but 

• 

• 

• 

• 
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no law providing for the constitution, 

maintenance or organization of any such court 

shall derogate from the jurisdiction of the 

Supreme Court of Canada as a general court of 

appeal for Canada. 

Appointment and Tenure of Office 
of Judges of Superior, District and County 

Courts and their Salaries, Allouances and Pensions 

14. The Governor General shall appoint 

the judges of the superior, district and county 

courts in each province, except those of the 

courts of probate in Nova Scotia and New 

Brunswick. 

15. Where a vacancy occurs in the 

superior, district or county court of a province, 

the Minister of Justice of Canada shall consult 

with the Attorney General of the province. 

16. The judges of the courts in each 

province appointed by the Governor General 

shall be selected from among members of the 

bar of the province or from among judges wh~ 

were members of the bar of the province prior 

to their appointment as judges. 

17. The judges of the superior courts 

of the provinces hold office during good 

behaviour until they attain the age of 

seventy years but are reraovable by the Governor 

General on address of the Senate and the House 

of Commons. 
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18. The salaries, allowances and pensions 

of the judges of the superior, district and 

county courts in each province, except the 

courts of probate in Nova Scotia and New 

Brunswick, shall be fixed and provided by 

Parliament. 

19. (1) For the purpose of enabling persons 

being tried or giving evidence· in any superior, 

district or county court in a province to 

exercise any right they may have by law to 

be tried or heard in English or French according 

to their choice, the Governor in Council may, 

notwithstanding section 16, at the request of 

the Attorney General of that province, appoint 

any person who has been a judge of a superior, 

district or county court of any province, or 

any person who is a judge of such a court of 

any province after consultation with the Attorney 

General of that province, to be a deputy judge 

of any superior, district or county court in 

the province on behalf of which the request 

is made. 

( 2) A deputy judge may be appointed 

pursuan~ to this section for any particular 

case or cases or for any specified period of 

time and his or her appointment may be 

terminated at the pleasure of the Governor in 

Council. 

20. For the purposes of this division, 

the term "province" includes the Yukon Territory 

and the Northwest Territories. 
• 



December 28, 1978 

comments on Supreme Court Provisions 

1. The redraft dated December 28 reflects generally the 
discussions of the committee of officials in Toronto, 

December 14-16. 

2. The sections on the tenure and salaries of the Supreme 
court judges have not been combined with those dealing 
with tenure and salaries of section 96 judges. It 
seems more logical, as a drafting matter, to have all 
provisions relating to the supreme court fall under 
one heading (heading (b)) and all provisions relating 
to section 96 judges fall under a different heading 

(heading (d)) • 

3. Sections 10 and 12 have not been combined as was 
discussed by the committee because they clearly deal 
with different matters. Section 10 deals with 
jurisdiction, section 12 with all other aspects. In 
any event the only duplication which would be avoided 
by combining the sections are the opening words "Parlia­
ment_may make laws". An attempt has been made, 
however, to shorten section 12 in other respects. 

4. Section 11 of the draft sets out a new alternative that 
could be considered for dealing with civil code cases. 
It is based largely on the provision, on this subject, 

5. 

which was contained in the Victoria Charter. 

Section 19 is also new. It deals with a matter not 
discussed by the committee. The section would allow 
the superior, district or county court judges of one 
province to sit in another province, when the Attorney 
General of a province so requests. such special appoint­
ments would be allowed only when necessary for the purpose 
of allowing a person to be tried or heard in the official 
language of his choice when such right of choice existed 

under some other law. 
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MANITOBA'S COMMENTS ON THE REDRAFT ON THE SUPREME COURT 

FOR THE CONTINUING COMMITTEE OF MINISTERS ON THE CONSTITUTION 

1. Sections 9 and 10 should be combined so that a new combined section 
would read: 

"Parliament may make laws 

(a) Conferring additional appellate jurisdictions on the 
Supreme Court 

(b) Conferring original jurisdiction on the Supreme Court in 
respect of matters in relation to the laws of Canada, and 

(c) Authorizing the reference of questions of law or fact to 
the Supreme Court and requiring the court to hear and determine 
such questions." 

2. Subject to anything Quebec may have to say on the subject, 
section 11 should not form part of the constitution. The 
substance of the proposal can be given effect to by legislation 
or rules. Quite apart from the undesirability of entrenching 
such detailed provisions, the section gives to litigants in 
cases involving a question of law relating to the civil code of 
Quebec a guarantee not given to litigants in cases involving 
a question of law relating to common law, i.e. that the majority 
of the panel will have been trained in the system of law in issue 
before the court. The question of which judges hear which cases 
may best be left as a matter of practice. 

3. The words "notwithstanding anything in the Constitution of 
Canada" should be deleted from section 13. They are taken 
from, in adapted form, section 101 of the B.N.A. Act 1867 
which authorized the organization of a general court of appeal 
as well as additional courts for the better administration of the 
laws of Canada. The organization of a general court of appeal 
may well have infringed the provincial power under s. 92(14) of 
the B.N.A. Act, but a federal court to administer the laws of 
Canada, i.e. law outside provincial jurisdiction does not so 
infringe and the words objected to are surplusage unless it is 
intended that the federal court can deal with matters within 
provincial jurisdiction. 

Also, section 13 should be: 

(1) limited to laws of Canada other than criminal law, and 

(2) amended by inserting the word "better" before "administration" 

4. To section 15 should be added the following, or words to 
the effect: 

"as to the person to be appointed to fill the vacancy" 

5. The concept of appointing a particular judge to hear a particular 
case, which is a result of this proposed section, is unacceptable 
as interference with the impartiality of justice. The 
determination of which judge presides at a trial is a matter 
for the judges themselves and not for governments to determine. 
The anxiety to permit a choice of official language for a trial 
should not interfere with the guarantee of a trial by a regularly 
appointed judge assigned to the case in the ordinary way. 

Another objection to the proposed section is the lack of tenure 
necessary to the concept which could undermine judicial independence. 
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FAMILY LAW 

Secretariat Note: This item was not discussed at 

the meeting of Officials on the Constitution held 

in Ottawa, January 11-12, 1979. It was referred 

for discussion at a Meeting of Officials to be 

held in Vancouver on January 21, 1979 . 
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• 
Report of the Committee of Officials on 

Fisheries 

Chairman: Cyril Abery 

January 12, 1979 

Nova Scotia and Newfoundland tabled a joint 

proposal for constitutional change concerning fisheries. 

This replaces the previous proposals by the respective 

provinces and is attached. The new joint proposal differs 

from the original Newfoundland proposal in four major 

respects: 

1) it provides for provincial jurisdiction 

on the basis of fish stocks rather 

- than geographical areas; 

• 

• 

2) there is provision for recognition of 

the traditional fishing patterns of 

provinces with respect to fish stocks; 

3) there is a dispute settlement mechanism 

provided in the event of disagreement 

between provinces in the allocation of 

fish stocks -- the ultimate decision­

maker being the federal Cabinet; 

4) residual powers are explicitly assigned 

to provincial legislatures . 

Discussions in the sub-committee centered on 

the Newfoundland-Nova Scotia proposal and the following 

issues and questions: 

1) the status of an administrative agency 

as originally proposed by Nova Scotia 

- it was indicated by Newfoundland and 

Nova Scotia that their proposal implicitly 

contemplates administrative arrangements 

for the practical implementation of 

the revised fisheries jurisdiction although 

such agencies would not be enshrined in the 

Constitution; 

... /2 
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2) the possible repugnancy of one province's 

legis~ation with that of another. 

federa~ officials suggested that 

clause 95A(l) might require modification 

to take account of possible repugnancy; 

Newfoundland failed to see the need for 

such a provision since interprovincial 

agreements on allocation (having been 

taken) would preclude such repugnancy 

occurring. 

3) whether the proposal would result (on the 

Atlantic coast) in five sets of provincial 

regulations: 

- federal officials expressed concern 

that the proposal would lead to each 

province having its own regulations, 

precipitating inefficiency in fisheries 

management, e.g. different mesh sizes 

prevailing for the same fish stock; in 

response, Newfoundland and Nova Scotia 

indicated that a significant proportion 

of all r.egulations would remain federal 

under Parlia~ent's jurisdiction over 

conservation; in addition, it was felt 

that uncertainty as to which regulations 

apply in any circumstance would be 

mitigated by the fact of specific 

permits being obtained from specific 

provinces with specific conditions 

attached; it was noted that the new 

situation would pose no greater problems 

than exist now with respect to the Gulf 

of st. Lawrence where Newfoundland 

fishermen, for example, may have to 

comply with federal regulation in one 

area and Quebec regulation in another; 
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- federal officials asked how enforcement 

of differing regulations would be 

achieved; the answer was that enforcement 

would be federal largely deriving from 

jurisdiction over conservation; 

4) Was federal jurisdiction in relation to 

conservation set out with sufficient 

clarity in the Newfoundland-Nova Scotia 

proposal. 

- following from the discussions above 

the sponsors agreed to add a new item 

as 3(e) under areas of federal 

paramountcy namely "conservation of 

fish stocks" -- the existing 3(e) 

becoming the new 3(f); 

5) Would the Newfoundland - Nova Scotia 

proposal (and the implicit joint 

administrative agency) lead to the same 

types of problems as were experienced 

with ICNAF. 

- federal officials expressed concern 

that multi-party administration would 

result in the same failures as was the 

case with ICNAF eg. competition with 

no common control point; Newfoundland 

and Nova Scotia took exception to the 

international analogy and explained 

that the over-riding federal 

conservation role would avoid such 

problems; in addition they agreed that 

clauses S(a) and (b) could be expanded 

to provide for final federal determina­

tions in a larger number of areas if 

shown to be necessary. 
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6) how the Newfoundland - Nova Scotia proposal 

treats inland fisheries; 

it was pointed out that the proposal 

treats inland and seacoast fisheries 

identically; 

several provinces, notably Manitoba and 

Quebec, submitted that the provinces 

should have exclusive jurisdiction over 

inland fisheries; Newfoundland and Nova 

Scotia agreed that the reference to 

inland fisheries could be deleted from 

their proposal and expressed support for 

the notion of exclusive provincial 

jurisdiction over inland fisheries. 

7) the philosophic question as to whether 

proprietary rights in ocean fish stocks should 

be granted to coastal provinces; 

federal officials pointed out that the 

joint proposal would have the effect of 

vesting proprietary rights over ocean 

fish stocks in coastal provinces; 

the question was raised as to whether 

this resource should remain the common 

property of all Canadians; 

it was pointed out that proprietary 

rights to inland fish had been transferred 

to the prairie provincei in 1930; 

Newfoundland and Nova Scotia acknowledged 

they were indeed seeking change and 

considered this appropriate and justifiable 

in the context of the current constitutional 

review bearing in mind other provincial 

proposals for change. 
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On , th provinoi l po ition 

r fl et din th m ting follow 

B.C. - no offioi 1 position support for 

som ty of joint man gement; 

notion that W st Cost fisheries 

might require different rr ngements 

than on th Est Coast; minimum 

requirement "forced consultation" 

Alberta - basic support for Newfoundland-Nova Scotia 

proposal 

Saskatchewan - support for Newfoundland-Nova Scotia 

proposal in terms of sea coast fisheries; 

position not yet developed with regard 

to inland fisheries 

Manitoba - exclusive jurisdiction over inland 

fisheries (given that ownership was granted 

1930 transfer); no position expressed 

on Newfoundland-Nova Scotia proposal 

Ontario - no position expressed 

Quebec - exclusive provincial jurisdiction 

for fisheries in the province with concurrency 

and provincial paramountcy in areas adjacent to 

the province except possibly for 

the setting of global quotas 

New Brunswick - perhaps no greater provincial jurisdiction 

P.E,I. 

necessary, but better management of resources, e.g 

through joint management, consultative agency 

- in accord with previous Nova Scotia 

proposal and not in position to comment 

on new joint proposal. 
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N.S.-Nfld. - see proposal attached. 

The federal position remained unchanged from 

that taken by Ministers in Toronto although federal 

officials undertook to bring the new joint proposal 

to the attention of the federal government. Newfoundland 

undertook to circulate, prior to the meeting in Vancouver, 

written responses to any of the questions raised by the 

federal government in Toronto which are pertinent to the 

joint proposal. 



DOCUMENT: 840-153/022 

CONFIDENTIAL JANUARY 10, 1979 

• DRAFT FOR DISCUSSION PURPOSES ONLY 

NOVA SCOTIA - NEWFOUNDLAND 

• POSITION ON 

FISHERIES 

• 
Presented at: 

Officials Meeting 
on the Constitution 

Ottawa 
January ll-12, 1979 

• 



It is the position of the Provinces of Nova Scotia 

and Newfoundland that fisheries must be a concurrent juris­

diction in the constitution with federal paramountcy for 

some items and provincial paramountcy for others. In 

particular, we believe that the Federal Government should 

have paramountcy in the following areas: 

International Negotiations 

Surveillance 

International Enforcement 

Basic Research 

Applied Research to determine Global Quotas 
(Conservation) 

Quality Standards for Exports 
(including inspection for that purpose) 

Licensing of Foreign Vessels 
(Based on residual quotas) 

The Province would have ~aramoun~cy in the following areas: 

Determination of auotas after the Federal 
Government has determined Global Quotas 

Division of Quotas 

Harvesting Plans 

Allocation of Aquaculture and Fish Farming Area£ 

Licensing - Local Boats and other Provinces 

The residual power with respect to fisheries shall lie 

with the provinces. 

Our position, we believe, is both reasonable and justifiable 

By providing for federal paramountcy in the areas we have 

defined, the ability of the Federal Government to manage the 

national economy and deal with foreign nations, is, in no way 

impaired or undermined. On the other hand, concurrent juris­

diction with provincial paramountcy in those areas which have 

a direct impact on how the fishery industry is developed within 

a Province will ensure that it has an effective role in the 

development of a most crucial segment of its economy. 

Attached is a suggested section on Fisheries. 



NOVA SCOTIA - NF,t•lr'Of.JNDLAND 

SUGr,F.STED SF-CTION ON PISHERIES 

(a) Section 91 (12) of the British North America 

Act should be repealed. 

(b) The enactment of a separate section in the 

British North America Act in the following 

terms" 

"95A (1) 
With resnect to 

fish stocks adiacent to each province (as 

defined in subsection 5 below), the leqislature 

mav make laws relative to the sea coast {and inland)* 

fisheries but any law covering those matters set 

out in sub-section (3) shall have effect in and 

for the Province so lonq as they are not reouqnant 

to any Act of. the Parliament of Canada made under 

sub-section P). 

(2) The Parliament of Canada may make laws 

relative to the sea coast land inlandl* fisheries 

but any law coverinq those matters set out in sub­

section (4) shall have effect in and for any or 

all of. the nrovinces so long as they are not 

renuqnant to any Act of the leqislature of a 

Province Made under suh-section (1). 

*Possible deletion 
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(3) The matters referred to in sub­

section (1) are: 

(a) fixinq standards for and implementing 

dif.ferent areas of scientif.ic and 

other f.orns of research; 

(h) f.ixing oaraI'leters For the total 

allowable catch for stocks; 

(c) the allocation of quotas to f.oreign 

countries and the licensing of 

foreign vessels, subject to 4 (a) 

below; 

ld) inspection for export; 

le} conservation of fish stocks; 

lf) matters incidental or pertaining to 
the foregoing. 

(4) The matters referred to in sub­

section (?.) are: 

(a) fixing the level of catch within the 

naratr1eters re~erred to in sub­

section (3) (b) ana. the issuance of 

ouotas uo to the level so fixed, 

includinq a cumulative cruota to the 

qovernment of. Canada for allocation 

by it to forei~n countries; 

(b) licensing of fishing vessels other 

than foreiqn vessels taking fish =rom 

the residual quota; 

(c) all matters not referred to in this 

sub-section and sub-section (3). 
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(5) 

(a) The delineation of the fish stocks 

adjacent to each Province shall as 

between Provinces which traditionally 

have fished these stocks, be determined 

by agreement between the provinces 

in accordance with equitable principles 

taking account of all relevant 

information. 

(b) If no agreement can be reached within 

a reasonable period of time, the 

Provinces concerned shall refer the 

matter in dispute to the Governor-in­

Council for final determination • 





Excerpt from sub-committee report entitled "The Federal Spending 
Power, Equalization: Revised Report of the Committee of Officials 
on Indirect Taxation, the Spending Power and Equalization" 
(document 840-153/028) 

Ur.conditional Payments to Provinces, Including Equalization 

17. The Committee agreed (with the exception of the 

Quebec and British Columbia representatives) that the 

federal government should have an unfettered right to make 

unconditional payments to the provincial governments. 

Such a right would include the right to make equalization 

payments and would therefore make unnecessary a specific 

federal power to make equalization payments as had been 

contemplated in the proposed section 96(3). 

18. The British Columbia representative expressed the 

view that federal unconditional payments to the provinces 

should have to undergo the same approval process as is 

contemplated for conditional payments to the provinces. 

19. The Quebec representative indicated that Quebec was 

only prepared to see a specific federal power to make 

equalization payments. 
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January 10, 1979. 

Regional ~isparities . 

96. (1) Without altering the legislative 

authority of Parliament or of the legislatures 

or the rights of any of them with respect 'to 

the exercise of their legislative authority, 

Parliament.and the legislatures, together 

with the government of Canada and the 

governments of the provinces, ·are committed 

to 

(a) promoting equal opportunities for 

the well-being of all Canadians; 

(b) further~ng economic d~velopment 

to reduce disparities in opportunity; 

and 

(c) providing essential public services 

of reasonable quality to all Canadians. 

(2) Parliament and the government 

of Canada are further committed to the 

principle of making equalization payments 

to provinces that ~re unable to provide 

, essential public services of reasonable quality 

without imposing an undue burden of taxation. 

(J) The leg.!.slative authority of 

Parliament extends to the making of laws for 

the purpose of making equalization payments. 
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(C) The Prime Minister of Canada 

and the First Ministers of the Provinces 

shall rcvic~ together the.questions o~ 

equalization and regional development at 

le~st· bnce every five years at a meeting 

~onvened pursuant to section 97. 
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OFFICIALS ON CHARTER OF RIGHTS 

January 11 & 12, 1979 
OTTAWA 

Chairman: Roger Tasse 

I Introduction 

Pursuant to the decision of the Continuing Committee 

of Ministers on the Constitution taken at Toronto on December 

16, 1978, federal and provincial officials met in Ottawa on 

January 11 and 12, 1979 to discuss further the possible 

contents of a Charter of Rights for entrenchment in the 

Constitution. The federal government and all provincial 

governments except for Newfoundland and Prince Edward Island 

were represented. 

Initially there were doubts expressed by a number 

of provincial representatives respecting the mandate of the 

meeting, some feeling that, given the reservations of several 

provinces about the idea of any entrenchment of rights in the 

Constitution, it was not useful to be discussing the 

specific draft provisions of a proposed Charter. 

However, it was ultimately agreed to proceed with 

detailed examination of a revised draft of a possible Charter 

which had been prepared by federal officials (for discussion 

purposes only), which sought to incorporate a number of 

concerns and proposals raised by provincial representatives 

at the Toronto meeting. It was fully understood by all that 

these discussions were without prejudice to the positions of 

those provinces which continued to view an entrenched Charter 

as an undesirable objective either at the present time or at 

any time in the future. 
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II Charter Provisions 

1. "Preamble" Section ( Sect'ion 5) 

CONFIDENTIAL 

It was felt by some provinces that this revised 

provision should not make reference to the United Nations 

human rights instruments since they might become an 

integral element in the interpretation of the Charter. 

It was agreed to review this provision with a view to 

modification or deletion. 

2. Fundamental Freedoms (Section 6) 

Most provinces were agreed that, if there was to be 

a Charter, the fundamental freedoms could be entrenched for 

both levels of government without any qver-ride clause. 

It was agreed that certain modifications should be 

made respecting the freedom of the press and other media 

to avoid giving the impression that they enjoyed any special 

freedom of expression. It was also agreed that the limitation 

clause could be improved by referring to "such limitations 

prescribed by law which are reasonably justifiable ... " 

3. Democratic Rights (Sections 7-9) 

A majority of provinces agreed that, if there 

was to be a Charter, democratic rights could be entrenched for 

both levels of government without any over-ride clause. 

Provinces made several suggestions for modifications 

in the draft wording (especially in Section 8(1))which it 

was agreed would be considered in a new draft. Two provinces 

felt it was not appropriate in Section 8(2) to allow for 

provincial legislatures to determine when a state of real or 

apprehended war exists, as the basis for extending a 

legislature's life. 

• 

• 

• 

• 
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4. Legal Rights (Section 10) 

CONFIDENTIAL 

- All provinces expressed serious concerns about a 

number of the provisions in this section, and provided a 

series of helpful suggestions for redrafting some of them. 

However, no province, except New Brunswick, felt_prepared to accept 

legal rights for entrenchment in_the Constitution, even with an 

over-ride clause. The prevailing concern was that too many of the 

proposed rights were cast too vaguely and that, in any case, 

the rights should be left as they are presently defined by 

the courts or by ordinary legis_lation. Equally, most felt 

that the rights should generally be confined to the criminal 

law and procedure domain to the extent they might be spelled 

out. The provinces foresaw grave dangers in any attempt to 

spell out legal rights in a constitutional Charter, 

given the uncertainty as to how the rights might be construed 

by the courts. 

S. Non-Discrimination Rights (Section 11} 

Nearly all provinces felt that this would be a dangerous 

provision to place in an entrenched Charter since the language 

of the draft would leave too much power in the hands of the 

courts to determine what was a fair and reasonable distinction 

or limitation. Some felt that· the affirmative action exception 

was too broad and would have to be limited in some manner. 

No province, with the possible exception of New Brunswick, indicated 

that it would O?t-in to these rights, even with an over-ride clause 

and a number urged that the provision be dropped because of the 

inability to predict how it might be construed by the courts 

6. Mobility Rights (Section 12) 

While there was some support for the principles 

contained in this section, no province, with the possible exception 

New Brunswick, was prepared to accept these rights for 

entrenchment either because of the concern 
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over how the courts would interpret such novel provisions 

or because it was felt that there is no need for these rights. 

Several useful suggestions were made for modifications in 

the draft provisions, but the provinces doubted that even with 

changes this provision would be desirable and felt it would 

lead to endless litigation. 

7. Property Rights (Section 13) 

All provinces had serious reservations about placing 

any protection of these rights in an entrenched Charter, 

believing the issue of expropriation and control of property 

rights to be a subject more properly determined by the 

legislatures rather than the courts. In consequence, no 

province, with the possible exception of New Brunswick, was prepared 

to see these rights placed in an entrenched Charter and felt that 

-should be d~opped,· It w~s al~o felt by so.me that what rights were 

guaranteed by Section 13(1) we=~tec~ively negated by the 

limitations permitted under Section 13(2) & (3). 

8. Language Rights (Sections 14-22) 

some provinces were unable to comment on the 

revised language rights provisions either because they had not 
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had time to review them yet or because they had no minis­

terial mandate on the matter. Other provinces reiterated 

the positions which they had expressed at earlier meetings with 

only one province indicating a preparedness to accept language 

rights for entrenchment along the general lines of the 

federal proposals. Concern was expressed by one province 

about the new provisions, eg. sections 16(4) and 17(3) which 

seek to give guidance to the legislatures on determining the 

extent of the language rights to be provided, it being felt 

that the legislatures should not be so fettered. Another 

province raised concerns about providing a right to use 

French or English in legislative debates, about the 

obligations respecting the use of either language in 

criminal and penal proceedings and about the courts having 

power to review provincial laws concerning minority language 

education rights. 

9. Enforcement Provisions (Sections 24 & 25) 

Only two provinces expressed views on these 

provisions. Both expressed concern over the scope of the 

remedies which a court would be able to grant under section 

25, it being felt that the remedies should be confined 

to those now recognized by law rather than permitting the 

courts to create new remedies. 

10. Over-ride Clause (Section 131(5)) 

One province felt that if property and mobility 

rights were ultimately to be included in the Charter, the 

over-ride clause should extend to them as well as to legal 

and non-discrimination rights. 
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11. General 

With respect to the federal power of reservation 

and disallowance, all provinces felt it should be abolished 

outright and not retained in relation to any province 

which enacted laws under the over-ride clause. 

One province expressed the view that the Charter 

implementation mechanism should be modified to permit a 

province to opt-in to some parts of the Charter rather than 

being required to adopt the whole or nothing. 

Conclusion 

In general, it was the feeling of most provinces 

that there should be no entrenched Charter. at all, or at 

most one which was confined solely to fundamental freedoms 

and democratic rights. This would not necessarily 

exclude the possibility of some provisionsbeing made for 

language rights, but the extent and nature of these remains 

undefined. 
As noted at the outset, all the foregoing was 

discussed and views were expressed subject to the general 

and specific reservations and caveats about an entrenched 

charter of Rights which had been stated earlier by a number 

of the provinces. 
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DIVISION III 
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January 8, 1979 

FEG:ahb:go 

Rights and Freedoms Within 

The Canadian Federation 

General 

The provisions of this division, 

which may be cited as the Canadian Charter of 

Rights and Freedoms, set forth rights and free­

doms that, in a free and democratic society, 

must be assured to the people and that are 

consistent with Canada's recognition of the 

standards proclaimed in the Universal Declara­

tion of Human Rights and the International 

Covenant on Civil and Political Rights • 

Fundamental Freedoms 

6. ( 1) Everyone has the right 

to the following fundamental freedoms: 

(a) freedom of conscience and religion; 

(b) freedom of thought, opinion and 

expression including freedom of the 

press and other media for the dissemination 

of news and the expression of opinion and 

belief; and 

(cl freedom of peaceful assembly and 

of association. 

(2) The manifestation or exercise of the freedoms 

declared by this section may be made subject only to such 

limitations as are reasonably justifiable in 

a free and democratic society in the interests 

of national security, public safety, order, 

health or morals or the rights and freedoms 

of others . 
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Democratic Rights 

7. Consistent with the principles 

of_ free and democratic elections to the House 

of Commons and to the legislative assemblies, 

and of universal suffrage for that purpose, 

every citizen of Canada Dhall, without unrea~onable 

distinction or limitation, have the right to 

vote in an election of members of the House of 

Commons or of a legislative assembly and to 

be qualified for membership therein. 

8. ( l) Every House of Commons and legis-

lative assembly of a province shall continue 

for five years, or in the case of a legis­

lative assembly for five or such lesser nu~ber 

of years as is provided for by the constitution 

of the province, from the date of the return of 

the writs for the choosing of its members and 

no longer, subject to its being sooner dissolved 

in accordance with la~ 

(2) Notwithstanding subsection (1), 

in time of real or apprehended war, invasion 

or insurrection, a House of Commons may be 

continued by Parliament and a legislative 

assembly of a province may be continued by 

the legislature thereof beyond the time limited 

• 
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therefor by or under subsection (1), if such 

continuation is not opposed by the votes of 

more than one-third of the members of the 

House of Commons or the legislative assembly, 

as the case may be. 

9. There shall be a sitting of 

Parliament and of each legislature at least 

once in every year and not more than 

twelve months shall intervene between sittings . 

Legal Rights 

10. ( 1) Everyone has the right to life, 

liberty and security of his or her person and 

the right not to be deprived thereof except 

by due process of law, which process encom-

passes the following: 

(al the right to be secure against 

unreasonable searches and seizures; 

(b} the right to protection against 

arbitrary or unlawful interference 

with privacy; 

(cl the right not to be arbitrarily 

detained or imprisoned; 

(d) the right on arrest or detention 

(i) to be informed promptly of 

the reason for the arrest or detention, 

(ii) to be provided with the 

opportunity to retain and consult 

counsel without delay, and 

(iii) to the remedy by way of 

habeas corpus for the determination 

of the validity of his or her deten-
\ 
tion and for release if the 

detention is not lawful; 
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the right as an accused person 

(i) to be informed of the specific 

charge, 

(ii) to be tried within a reasonable 

time, 

(iii) to be presumed innocent 

until proven guilty in a fair and 

public hearing by an independent and 

impartial tribunal, 

(iv) not to be denied reasonable 

bail without just cause having 

been established, and 

(v) not to be found guilty 

on account of any act or 

omission that at the time of the 

act or omission did not coristitute 

an offence; 

(f) the right not to be tried or 

punished more than once for an offence 

of which he or she has been 

finally convicted or acquitted; 

(g) the right to the benefit of the 

lesser punishment where the punishment 

for an offence of which he or she has been 

convicted has been varied between the 

time of commission and the time. 

of conviction; 

(h) the right not to be subjected to 

any cruel or inhuman treatment or punishment; 

(il the right not to give evidence 

before any court, tribunal, commission, 

• 

• 

• 
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board or other authority, if unreasonably 

denied counsel or if denied protection 

against self-crimination or other con­

stitutional safeguard; 

(j) the right to the assistance of an 

interpreter in any proceedings before a 

court, tribunal, commission, board or 

other authority, if the party or witness does not 

understand or speak the language in which 

the proceedings are conducted; and 

(k) the right to a fair hearing in 

accordance with the principles of funda­

mental justice for the determination of 

his or her rights or obligations. 

( 2) In time of serious public 

emergency, the existence of which 
- - - . 

is officially proclaimed through 

the invocation of the War Measures Act or by 

specific reference to this subsection, the 

rights mentioned in this section other than 

the right to life and those mentioned in sub­

paragrapts (d) (ii) and (e) (v_) and paragraphs (h), <i) 

and <il may be derogated from to the extent 

strictly required by the circumstances of the 

emergency. 

( 3) Nothing in this section shall be 

interpreted as precluding the enactment of or 

rendering invalid a law that authorizes the 

holding of all or part of a proceeding in ca~era 
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in the interests of national security, public 

safety or order or morality, in the interest 

of the privacy of one or more of the parties or 

where, in the opinion of the tribunal, publicity 

would prejudice the interests of justice. 

Non-discrimination Rights 

11. ( l) Everyone has the right to equality 

before the law and to equal protection of the law 

without distinction or restriction other than 

any distinction or restriction provided by law 

that is fair and reasonable having regard to the 

object of the law. 

( 2) Nothing in this section shall be 

interpreted as precluding the enactment of or 

rendering invalid any affirmative action program 

on behalf of disadvantaged persons or groups. 

Mobility Rights 

12. (1) Every citizen of Canada has the 

right to enter, remain in and leave Canada. 

( 2) Every citizen of Canada and everv 

person who has been lawfully admitted to Canada for 

permanent residence and has not lost the status 

of a permanent resident has the right 

(a) to move to and take up reisdence 

in any province or territory, and 

(b) to pursue the gaining of a 

livelihood in any province or territory 

without distinction based on province or 

territory of present or previous residence or 

domicile. 

• 

• 

• 
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(3) The rights declared by this section may be 

made subject only to such limitations as are 

reasonably justifiable in a free and democra­

tic society in the interests of national 

security, public safety, order, health or 

morals or where there exist overriding economic 

or social consideration~. 

Property Rights 

13. (l) Everyone has the right to the use 

and enjoyment of property, individually or in 

association with others, and the right not to 

be deprived thereof except in accordance with 

law that is fair and just. 

( 2) Nothing in this section shall be 

interpreted as precluding the enactment of or 

rendering invalid laws controlling or restricting 

the use of property in the public interest or 

securing against property the payment of taxes 

or other levies or penalties. 

(3) The rights decla.red by this section may be made 

subject only to such limitations in addition to those 

referred to in subsection (2) as are reasonably 

justifiable in a free and democratic society in 

the interests of national security or public 

safety, order, health or morals. 
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PROPOSED CHANGES IN THE LANGUAGE AND GENEFAL 

PROVISIONS OF THE CHARTER OF RIGHTS A,rn FP.EEDOMS 

AND IN SECTION 131 

C-60 PROVISIONS 

i/l <!Iii, iol / 1111g11,1g,·, ,111,l / ,111.,11,1g,· t,,g/11., 

1.\. Th,: l'.nµli,h ;,11d I r,:11,:h l.1m•11a1:c·, .,re 
lhe olricial la11g11.1i:,:, 11!' Can.1d.1 {.,r. ;;II p,ir­
p11,,:, dci.:l:,r,:J by lh,: l'.,rli:1111,:nt ,,r C:111.,d:1 
or. 1~1,: kgi,lature ,1r any pr11rn11.:,:, a1:1ing 
w1tl1111 the lq:1,lat1v,: au1h0ri1y ,11' cad1 
resp..:i.:li\'dy . 

20. :\11thin!,! in ,cction~ 1 J to l'l ,hall l.lc 
held tu limit the right or th,; l':irlia1m:n1 or 
Can:tda or lh..: k!,!i,lalun: uf a pruvin,:,:, 
actin!,! within the authority of ,:,,eh n:,p..:c• 
ti~dy pur,uant l<> law, t,1 pr11viJ..: fur more 
cx1,:nsive u,e of bol h the En!,!li,h ;ll\J Frcn,:h 
languag..:s: anJ n11thing in thus,; ,,,:1i,,ns sh:1II 
be hdJ hl dcr,,gate from ur Jiminish an,· 
right. based un languag,:, 1h:1t i, assured I.,~· 
virtue of section 9 ur 10, or to Jcrllpl..: frum 
or diminish any legal or custumary righl or 
privikgc ac4uircJ ur .:njoycd cithcr l.ldm, ur 
after the commcnc,:mcnt uf this i\,:t wilh 
rcspc.:t iu any langu:ig,: th:tl is nut l.:ngli,h ur 
fn;nch. 

14. (I) i\rl\ indf\idu:tl "·" 11tc r11.d11 1,1 uw 
Fngli,h ,,r I r·cn-.:h. :" h..: or ,I,, 111.1) ,:h,lll'-. 
in :tll)" llr lhc· d,:b:,1,:, "r oth,r pr,11;,:cd111g, ,,r 
th,: l'arliam..:111 ur Canal.la. 

(2) ,\11\' inJ,,iJu:d h;,, tit, r1!.!lll tu u,,: 
l:nglt,h ,,~ hc·111.:h. :" It,: ,,r ,h,: n;:t) ,h,"1":. 
in an) 11f thc J,:b;1t,:, m oth,r p1u,:,,:ding, ur 
the kgi,l.111ve a",:1111.lly of any pr,>1·i11,e. 

15. ( l l The ,1.,1111..:, ;1nd th,: rc,:,,nh .11Hl 
juurnah ,ir the 1'.t1h.1111..:nl ,Ji' C.111.,d.1 ,h.tll 
be print,d anti pubh,h..:d in l·ni:h,h .,nJ 
hend1. 

(2) Th..: ,1.11111,:, aml th, re.:orJ, anti J<lUr· 
nab uf lhe !cl!1,l.1turc, oi' Onl:11 i,1. ()u,b,c 
and :-,;,:w llru11"11cl- ,h.dl l,c printed ,111J 
pul.llt,h.:J 111 L:ng\1,h .111d I r,n.:h. anti .tll ,ir 
any of lh, ,1.11u1..:, .111J 1h..: r,,urd~ ,1tlll J••ur· 
n.11' of th, kg1~l.1lur..: uf .111) 01h.:r prn, 111.:..: 
~hall b.: rrinh;d .,ml publi,hc·J Ill 1.,,,t h ,,t 
1hu~, lanl,'.u,1g,, ,ir in ..:11h..:r ,,1 th..:111 •• ,,..:urd• 
inGIY a~ il) 1cg1'1atur,: lllJ) r1.:~..:nb,. 

PROPOSED NEW PROVISIONS 

Official Languages 

14. ( l) English and French are 
the official languages of Canada, 
having the status and protection 
set forth in this Charter. 

(2) Nothing in this 
Charter limits the authority of 
Parliament or of the legislature 
of a province to extend the status, 
protection or use of the English 
and French languages. 

Language Rights 

15. (1) Everyone has the right 
to use English or French, as he or 
she may choose, in i\n~: o[ t:1c c!c­
bates or other proceedings of 
Parliament. 

(2) Everyone has the righ 
to use English or French, as he ~r 
she may choose, in tr.e debates of 
the leqislative assembly of any 
province. 

16. ( l) The statutes and the 
records and journals o: Parliament 
shall be printed and published in 
English and French. 

(2) The statutes and the 
records and journals of the legis­
latures of Quebec and New Brunswicl 
shall be printed and published in 
English and French. 
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(See 131 (3) (b)) 

(3) \\'here thc ,tatutc, nf any kgi,l.1ti,·c 
bo<ly 1k,,rib·d in ,ub,ecti,in (I) nr (2) arc 
pr111t1:J and publi,hcJ in En!,!li,h :1111.l Frcm:h. 
both bngu.,~e v '"ion, 1hcrc,1f ,h:dl b, 
c4ually auth0ritati\'c. 

16. ( I l Fit her l:n~li,h 0r Fren<.:11 111:1, be 
used by an) p..:r,im i;,, ur in any plc:,Jin.g 11r 
prm:e" 111 ur i"uing from. thc Supreme 
Cuun nf Canad.1 or anr court con,liluted b, 
thc l'arli.1111..:nt of Canada. • 

(2) Either l:n~li,h ,1r l"rench 111.1\· be u,cd 
by an~ person -in. ,1r in any pl~adin~ ur 
prlk.:~!'1~ in or i!'l.,uing. fr,11n, :in~ (IJUrl ,lf 
Ontariu, ()ucbec or New Uru11,w1ck. 

PROPOSED NEW PROVISIONS 

(3) The records and th. 
journals of the legislature of 
Ontario, the statutes thereof 
enacted after such day as is 
fixed by the legislature and any 
revision or consolidation of the 
statutes thereof authorized to have 
effect after such day as is fixed 
by the legislature shall be printed 
and published in Cnglish and French 

(4) The statutes and the 
records and journals of the legis­
lature of each province not re­
ferred to in subsection (2) or (3) 
shall be printed and published in 
English and French to the extent 
practicable accordingly as the legi 
lature of the province prescribes. 

( 5) -~h~re th~ s t.atutes • 
any legislative body described in 
in any of subsections (1) to (4) ar 
printed and publishP.d in English 
and French, both language versions 
are equally authoritative. 

l 7. ( 1) Either English or 
French may be used by any person 
in, or in any pleading or process 
in or issuing from, the Supreme 
Court of Canada or any court con­
stituted by Parliament. 

(2) Either English or 
French may be used by any person i~ 
or in any pleading or process in. 
issuing from, any court of Ontaiy 
Quebec or New Brunswick as soon o~ 
is practicable accordingly as the 
legislature of each such province 
respectively prescribes and, in any 
event, within five years after the 
time at which this Charter extends 
to matters coming within the legis­
lative authority of each such 
province. 

(3) Either English or 
French may be used by any person in 
or in any pleading or process in or 
issuing from, any court of a provin 
not referred to in subsection (2), 
to the greatest extent possible 
accordingly as the legislature of 
the province prescribes. 
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) In prrn.:eeJing, in any court in CanaJ.1 

-in whid1. in a criminal mailer. th,: wurt 
i, cx.:r.:i,ini: any cri111in:d _iuri,di..:ti,111 
cunkrr.:J on it by or p11r,11.11tl t,> :1n ,\cl 
uf the l'arlia1m:n1 of Canad:1. ,,r 

·•• in "hich. in a 111allcr r,l:ili111.! t,i an 
uffcnc.: fur "hi1.:h :111 indi\'iuu;d-,harg.:d 
with thal ,11le111.:..: is subj.:cl l,> l>1.: irnpris­
um:J if he ur ,he is <.:Un\'i<.:l..:d th.:rcuf. 
the court i, cxi.:rcising :111) j11ri,Jic1i1111 
cunrcrrcJ on il l>y or pur,11:1111 to an /\..:l 
or the kgi,l:1tun: of any pr,1vi11<.:e. 

any individual gi,·ing cviJcn1.:i.: • bdon: the 
..:ourt has lhe right t,i be heard in l:ngli,h ,ir 
French, as he or ,he m:1,· ,h,10,c. anJ in 
being so heard. nol to be placed at a di,ad­
vantagc b~ nut beir.g heard. ur being unabk 
to b~ heard, in the other of those languai;c). 

• 17. Nothing in ,c1.:tiun 16 sh:dl be h.:ld to 
prccluJc lhc applicatiun, lo or in resp.:cl of 
proceedings in any court Jes.:ribi.:d in ,ub,cc­
tion 16(2). ur to or in re,pect of any prucccd­
ings dc,criu.:d in sub><.:ctiun 160 ). uf such 
rule, for rq:.ulatin,! the pwccdurc in any 
such proceedings. including ruks r.:specting 
th.: giving of notice. as rn:1y be prescribed by 
any comp.:tent body or aulhority in 1hat 
behalf pursuant tu law fur 1h.: dkctu:11 ex.:­
cution and working or the provision, of eitha 
of those ,ubscctions. 

19. (I) An) membcr of the public in 

•

anada has the ril!hl tu u,e En!!l"h or 
i.:nch. as he or sh~e may ch0,is.:. in ..:,lln· 
unicatinl! with the head or ..:.:ntral 0i'fi,e 0f 

any depar.t111ent or agi.:ncy of th.: exe.:u1i,·e 
go\'i;rnmcnt of and U\'Cr CanaJ.,. ,1r of any 
judicial. 4ua,i-judicial or admini,tr.rti,·e 
body or Cro\\'n corpnration .:s1:1bli,hed by ur 
pursuant to a law 0f Crn.1da. ,., hercv,:r th:tl 
office is located. 0r in c01111111111i,:111ng "rlh 
an} other pri111:ipal office uf any ,uch in,tilu· 
tion where 1h;1t office is locatcJ within an 
area of Canad:.i in "hid1 it is determined. in 
~uch manner as may be pres-:rib,J or author­
i;,,d by the 1'.1rlia111crll of C.111;1Ja. that ;i • 

sub,tantial rrnmb,r of p,r,011> .,, ithin the 
p0pubt11111 u,c lh.1l language. 

(2) ,\ny member of the publrc in .,ny 
province h.is the rrght to '"e l:rt1!1"h ,,r 
French. a, h.: ur ,he 111.1\ ch,u1,c. in c.i111· 
municating with .,ny pn;1c1pal 11ffi..:e ur a 

•

rartmcnt ur agem:y of the e~e..:111i,e g,1v­
nmcnt of that pro\'incc. or of a judicial. 

(jUa~i-jud1i:1al or ad1n111i,trati\'c bud) nr 
Crown corp0ra11on e,1.,bli,hed by or pur,u-
ant 10 a law <>f that pr,,, ... , .. .-. "her.: lh,1l 
office is IIJ\.,llcd l'1tl1111 .,n .11,.1 ,,1 1h.11 prll\· 
inee in which it 1s dct.:r111inc1I. in ,uch 
manner as may be prc,crabcd ur auth11r11.1:ll 
by the lcgi.,laturc of tlt.11 rrovin..:.:. th.il ., 
substantial numbl:r of pcr,on~ within the 
population u5C that language. 

J CONFIDI::~1'IAL 

PROPOSED NEW PRDVISIONS 

( 4) In proceedings in any 
court in Canada relating to an 
offence 

(a) created by or pursuant 
to an Act of Parliament, or 

(b) created by or pursuant to 
an act of the legislature of 
a province if the punishment 
for the offence may be imprison· 
men t, 

any person giving evidence before 
the court has the right to be heard 
in English or French, as he or she 
may choose, through the services 
of an interpreter where necessary, 
and the right not to be placed at· 
a disadvantage in so being heard • 

18. Nothing in section 17 
precludes the application of such 
rules for regulating procedure as 
may be prescribed by any competent 
body or authority for the effectual 
execution and working of subsection! 
17(2), (3) and (4). 

19. (ll Any member of the 
public in Canada has the right to 
communicate with and to receive 
services from any head or central 
office of an institution of 
government of Canada in English 
or French, as he or she may choose, 
and he or she has the same right 
with respect to any other principal 
office of any such institution 
where that office is located within 
an area of Canada in which it is 
determined, in such manner as may 
be prescribed or authorized by 
Parliament, that a substantial 
number of persons within the popu­
lation use that language. 

( 2) Any member of the 
public in a province has the right 
to communicate with and to receive 
services from any head, central or 
other principal office of an 
institution of government of the 
province in Enqlish or French, 
as he or she may choose, to the 
extent to which and in the areas 
of the province in which it is 
determined, in such manner as may 
be prescribed or authorized by the 
legislature of the province, that 
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20. Nothing in sc,li,ins I .I lo l'l ,hall be 
hdd lO li111il lhe righl nr lhc l':1rfo111enl ,if 
Can:1<.h or lhe legisla111n: uf a pro,·incc. 
acting within lhc authority nf ea.:h rc,pe.:• 
lively pursuant to law. lo pr,i\'idc for 111urc 
extensive u,c of both lhe 1'.ncli,h an<l hrni.:h 
languages; and nothing in lh~>sc sc-:li,m, ,hall 
b_e hcl<l lo dcrol,\ale from or di111i11ish any 
nghl. ba,ed on language. 1l1al is as,11rcJ by 
virtue of ,ection 9 or I 0. or lo ,h:rogall: t'ro111 
or diminish :iny !.:gal or cu,1umary right ,>r 
privilege ac4uin:d or enjoyed either before or 
after the com1ni.:ncc111cnl of this i\..:t with 
respect lo any language lhal is nol English or 
French. 

21. (I) Where the number ,if children in 
:iny an:a of a pr,ivim:c in rc,pcc1 of "hnrn 
notice has been giv<.:n as <.:\llltc111pla1cd by this 
sec1ion. warrants the pro\'ision of the bcili• 
ties rc4uired lo give effect lo the righl pm· 
vided for by this section. any parent who is a 
ci1i,.en of Canada residcnl within 1h:1l area 
and whose primarily spoken bnguage is nol 
that of the numeric:rlly larger of the groups 
comprising those persons re,idcnl in thal 
province whuse primarily spoken lanpr:q;es 
arc either English or Fn:nch. ha, tlri: riglrl lo 
have his or 111:r children rci:cive llreir si.:hnol• 
ing in 1111: l.1n!,\uage of basic in,1ruc1i,ln thal 
is the primarily spoken language of lhc 
numerically smaller of \hose group,. in or by 
means of facilitics lhat ;ire providi:d in liral 
area oul of public funds and thal arc ,ui1:1bk 
and adc4ualc for that purpose. 

(2) The exercise by any parent of lhc right 
provided fur by this section ~hall be ,ubjei:1 
to such reasonable re4uircn11:n1' re,pecting 
the giving ,,f 111i1icc by 1h.11 parc·nl of 111, or 
h,r intend,d cxcr.:is, lh.:r,,if ;is may b, pr,· 
";ribcJ by lh, law uf the pro\'ince in whidi 
that parenl r.:siJ,s. 

(3) Nothing in this ~,.:1io11 ,hall b, held 10 
limit the authority ot;. the kgi,la111rc ,>f any 
province lo make ,11,h prn"i,ions as arc 
rca,onabk fur Jc1crmi11ing. ci1h,r g,ncrally 
or in any partkular .::,~c or cla".:s of cas,s. 
whelh,r or nol tlu: numb.:r ,if childr,11 in an\' 
an:a of thal provin.:, in r,,1,c.:l ,if 11h,,,;1 
nu1i.:.: h:" b,en given a, conl,mpl:11,d by this 
~.:.:tion. \\;1rra111' the prn1 i,i,111 of !hi: f:li.:ili­
llCS r,4111rcJ to gi\', di,ct lo th, right pro· 
vid,d for hy 1hi, s.:,tio11. 

(4) :--:01hing in thi, s.:..:tion ,h.dl be held to 
d,rocal, from ,,r Jimini,h :111y kg:d or cus-
1om;ry right or pri,·ilq:e a.:quiri:J or ,nJO)Cd 
in any provin,c eith.:r bct'urc or al t,r 1_hc 
eommen.:cm.:nt of this /\..:t lo have an) child 

f-ROPOSED NEW PROVISIONS 

the right should pertain • 
having regard to the practic­
ability and necessity of providin, 
such services. 

20. Nothing in sections 
14 to 19 abrogates or derogates 
from any legal or 
customary right or privilege ac­
quired or enjoyed either before 
or after the ~om~encem~nt of this 
Act with respect to any language 
that is not English or French. 

21. (1) ·citizens of 
Canada resident in a 
~rovince who are members of 
~n English-speaking or French­
speaking minority population of 
that province have a right to have 
their children receive their 
educational instruction in their 
minority lan~uage at the primary 
and secondary school level 
wherever the number of chil~ren 
of such citizens resident in an 
area of the province is sufficient 
to warrant the provision of minor­
ity language education facilities 
in that area out of public fun. 

(2) In each province, 
the legislature may enact such 
provisions as are reasonable in 
the circumstances relating to 

(a) the giving of notice 
by citizens of Canada 
resident in the province 
of their desire to exer­
cise the minority language 
education right conferred 
by subsection (l) in respect 
of their children; and 

(b) the determination of 
whether or not the number of 
children of citizens of 
Canada resident in an area of 
the province who have given 
notice as provided is suffA 
cient to warrant the proviW,1 
of minority language education 
facilities in that area. 
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rci.:civc 111:-or hcr !oodhh>ling in 1hc l.1111!t1.icc 

of basi.: in,1ru.:ti,1n 1ha1 i, the pri,;1ar;'Jy 
,poken language nl' the numeri..:alh 1.,r~cr ,,f 
1h_e _i;roups referrc<.1 lu in ,ub,~.:lill~I ( J l 
'.vilhin th:it rrnvin.:e, llr Ill limi1 :in\' au1hnr-
11y ,llnfcrreu llr obliplilln i111p<1s~<.1 ei1her 
before llr af1er tha1 time b) 1hc l.1w llf 1ha1 
pruvrn..:e Ill require any ..:hild. Jurin:; :iny 
rerilld_ while 1h:11 d1ild i, re..:eil'in:; his llr her 
sehlllli1ng 111 any language 0f ba,i..: in,1rue­
l1lln 1h:11 i, lhll ih:11 primarily ,pok..:n lan­
guage. tu be gi,·cn lll;\lrul..'tin11 in 1l11.: ll;\I.'. of 
1ha1 prim:1rily spoken language as part uf hi, 
ur her ,cholllini: in lh:11 nru"in..:,·. 

_ (5) The expr.:"illn "p:1ren1" in thi, ,e.:ti<>n 
includes a pcr,on slanuini; in the pl:i..:e uf a 
parcni. 

22. In furtherance of 

-1he appr.:.:ia1ion bv Canauians 1ha1 1hc 
prcs.:rl'alion of blllh 1'.ngli,h anu Frend1 
as 1he pri1KiJ•al ,1><>ke11 la11~11:1go ,,r 
C1naui.111, is v11al Ill the pro,pcring of 
the C,na<.lian fcdcr:11i,rn within the 
larger N0rth /\mcri.:an ,u.:iety, anu 

-1he re .. lll'e of Can:11li:1n, lhal lhllle .. r 
the i11:-.l11u1iuns of ~,1\·cr1111h.:111 ,,f th...: 
Canaui.,n fedcra1in11. :u:1ing "i1l1111 the 
lcgi,l:11ive au1h,1ri1y nl' ca..:h inuil'id11ally 
pur,,1:llll Ill law. ,h11ulu a.:t in s11..:h a 
111;11111cr as IH ;llfcl..'I ;1J\'cr:-"·ly thc prcM.:r­
vation of either Lngli,h 11r l-re11d1 '" the 
langu:1g..: ;\pO~l'n ,,r othcrwi:-c cnj,,ycd 
by any ,:ruup .,r i11uiv1u11.il, .:,rn,1i1u1ing 
:in i<.lentifiablc aml ,uli.1.1n1i:il lin~111,11c 
CllllllllUllity in any :irea ur c·anada 
"i1hin it., Jllri:-.di~t1u11. 

it i, hereby prudai111eu th:11 110 1.,w 111.,ue by 
any ,ud in,titu1iun after thi, Charter 
c.,tcm.J::ii I() 111:1ttcr:-. \\ ithin it:- kc1,l,1t1n: au­

thority ,h:dl :ipply llr hal'e df:,1 ,<l ·" t,1 
:iffc<.:t adl'cr,dy the pr,,erl'.1t11111 of either 
Eni;li,h <lf Frcnd1 '" thc l:111,:u.1!!e ,pu~cn ur 
u1hcrwi,c cnJoycd by .111y ,u.:h grnur of 
individu;ib. 

16. N,1111111~ i11 1h1, Char1,·r ,h:ill be hclu 
to abrug.tll.!. :ibrali; ... • or l!i.:r11~.:1i.: fr,1111 .111~ 

richt or frr..:Jdm 1101 dl..'1,:l.1r\.'J h, 11 lh,tt 111;1, 

h;ivc c,i,tcJ in Caflaua al 1h~ ..:,H11111cn..:c"-
111cnt of 1hi, /\cl, incl11ui11g, "ithout li111i1ing 
1he i;cncrali1y of lhe forcg0ing, any right llr 
freedom thal m:1y have been ac4uircd by any 
of the nali\'c pc<lpl"' of C:inaJ,1 by virtue of 
1hc Royal l'rocl:1111a1ion <lf October 7, 1763. 

{g/ (,"c11,·re1/lr .·lf•f'l1n1hlc l'ru1111u111 

23. Tu the cnJ 1h.11 full clfe,l 111.1, be 
given Ill the 1nui,·1Ju.d fl,!ht, .,nu freeJ,H11' 
Jedared by 1111, Ch.,rter. 11 " her,b) lurth,r 
pr0l:IJ1111eu th.1t, 111 C1n:1d.1, nu l.11, ,h:ill 
apply or h,l\e cfk..:t "' '" 1,1 Jbr1•~.11c. 
abridge or lkrng:itc frum ,Ill) ,u~h rigl;I 0r 
freedom. 

CONFIDENTr,\L 

PROPOSED NEW PROVISIONS 

22, No law enacted by or 
under the authority of Parliament 
or a legislature of a province, 
after this Charter extends to 
matters within its legislative 
authority, applies or has effect 
so as to affect adversely the 
preservation of either English 
or French as the language spoken 
or otherwise enjoyed by any group 
of persons constituting an identi­
fiable and substantial linguistic 
community in any area of Canada. 

Undeclared Riahts 

2 3. Nothing in this 
Charter abrogates or derogates 
from any right or freedo~ 
not declared by it that may exist 
in Canada, including any right or 
freedom that may pertain to the 
native peoples of Canada. 

General 

24. To the end that the 
paramountcy Of this Charter be 
recognized and that full effect 
be given to the rights and free­
doms herein declared, any law and 
any administrative act that is in­
consistent with any provision of 
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24. Where nu 01hcr rcn1cd) i, :11a1bblc or 
pruvidcJ fur by l.1w. any inJ,vidu;,I ma). in 
accurJ;im;c with lhc arplio:ablc pruo:nlurc ur 
any court 111 Ca~aJa nf c,1111pc1cn1 juri,dic• 
lion. re4ue,1 lhe .:nun 1,1 Jctine or enforce 
any of the inJiviJual righb and frceJom, 
dedareJ by thi, Charter. a, 1hey ex1end ur 
apply lo hi111 or her. by mean, ur a dcdara• 
lion of lhc c,J11rt or by 1111.:an, ,if an injun,11011 
or ,i111ilar rcli.J, J,,urdingly a, the circum• 
)lances rc4uirc. 

25. ;-..:,>1him: in 1h1, Charter ,hall b,· held 
to prevent ,u:h limitalh>n, ,111 thc nerc"c "r 
cnJuymcnl or an) ur the inJiviJu.il righi- and 
frccdu,n, dcd;ircd by 1h1s Ch:1rtcr as ;ire 
ju,1ifi:1blc in a free anJ Jcmuo:ra1i,: ,ucic1y 111 
thc in1cr~,1s of public ,.1fc1y or health. 1hc 
interests ur the peace am.I ,ccuri1y or the 
public. ur the interc,t, or 1he righb anJ 
rrccdum, or u:hcrs. whether ,ud, limit:11i,111, 
Jrc impu,cd by law or b) nnuc ur 1hc con• 
,truction or :1pplic1t1un of .Ill) l.,w. 

27. Fur grca1cr certainly f,,r 1he 111,rp""' 
or this Charter, 1he inJividu;il righ1, and 
freedom, declared by 1hi, Charter arc 1Jrn,c 
assurcd by or by virtuc or sec11un, 6 10 10, 
1-l. 16, 19 and 21. 

28. i\ rcrcrcncc in any or sections 10 to 21 
10 a province or 10 the lcgi,la11ve ;1"c111bly or 
legislature or a province shall be con,trueJ a, 
including a rererefice tll the Yukon Tcrr_11ury 
or the f':unhwest Terri1ories or tu the Coun· 
cil or Commissioner in Council thcreul. as 
the case may be. 

29. Nuthing in 1hi, Ch.1rtcr ,h.ill be hdJ 
l-:> conrer any lcgi>lat,vc au1l1uril) un any 
..:ompe1ent bod)' or authority in th.,t be hair ,n 
Canada, exccp1 as cxpres,ly cuntemplatcJ b) 
1h1s Charter. 

PROPOSED NEW PROVISIONS 

the Charter is, except as speci. 
cally otherwise provided, inopera­
tive and of no force or effect to 
the extent of the inconsistency. 

2 5. Where no other 
effective recourse or remedy is 
available or provided for by law, 
anyone whose rights or freedoms 
as declared by this Charter have 
been infringed or denied to his 
or her detriment has the right 
to apply to a court of competent 
jurisdiction to obtain such 
relief or remedy as the court 
deems appropriate and just in the 
circumstances. 

No equivalent 

No equivalent 

26. A reference in any of 
sections 7 to 9 and 14 to 22 to a 
province or to the legislative 
assembly or legislature of a pro­
vince shall be construed as includi 
a reference to the Yukon Territory 
or the Northwest Territories or to 
the Council or Commissioner in 
Council thereof, as the case may be 

27. Nothing in this Charter 
confers any legislative authcrity 
on any competent body or authority 
in that behalf in Canada, except as 
expressly contemplated by this .A 
Charter. W' 
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Ill. Nu1ldn 1n ,c~11111h 1,1 1,1 17 h II ll~ 
held Ill :,brui.;;11~. ubr1u11~ vr ucr11~u1c lri>m 
nny rii.111. 1111vilc •~ llr 1> l1 ,!!Ion 11i1h re p~1.1 
11> lhc l!n •11:.h 1111I Frc11ch l,1111111:1l'c1, 11r 
c11hcr .,r 1hc111, 1h,11 c\l~l~ or,, c11111111ucd by 
vir1uc llf Jny U1cr ~rovi,il)II ur 1hc '1>11 11\U• 
1ion or :111ud!I. 

1.11. (I) ll1111I ,11.:h IIIIIC :i, 1h1, 1111l1'CCl1011 
i, rcpcalcu b)' ,11l>,,cc111111 (-l), 1hc prov1:.11111, 
of' 1hc C11,111d11111 ('h,irt,•r 11/ /,'1i:l11., 1111.I 
/.'r,•,•il//111,, a, c11:i,·1cu I.Jy 1h1s 1\c1 :.hall be 
re.id anc.l co11,1rucd a, c,1c11di111:1 uni) 1,1111,11• 
lcr~ co111i11~ \\tlhin lhc lq1i,l,1111•c :1111h,1ril} 
1,)1' lhc P,11'1111111c111 11f '1111:11l11, C\CCl'I :1, 
01hcrn 1,c provided l>I' 1hc lqd,l11111rc ,1f ;111v 
rrovi IICC ac1 i llf! 1111,icr I he ii II I h,1ri I I' C111i', 
fcrrcu llll ii by 1l1c Cu11,1ilu1iu11 uf ·,,11·:ida. 

(2) In orikr 1h.11 crfcc1 111,1y l>c 1:1vc11 ,111 
,111111 ·" 111,11' l>c 111 1he c,1e1hi1111 11f 1he (.'h.1r1, 
er rdcrr,·d· 111 i11 ,11h,e,·1i1111 ( 11 i., 111,111crs 
C1>111111i; "i1hi11 1he lci;i,l.11ive a111h11ril) 1Jf 1hc 
lq:i,la1ure, of all 1hc rrul'i11,·c, e,p,:111~ ·" 11t 
111,11\er, ,1111111111 "ii hi11 I he lcgi,l:11ivc :1111 l111r, 
i1y of lhc l'.irli:i111c111 uf C:111:11!.1, a, pan •" 
1he Cll11,1i111111111 or ('a11.1d.1. ii is hereby 
tkdarcd and dirc.:1cd 1h.11, ,111 anu :if1cr 1he 
CUllllllCIICe111c111 111' 1hi, 1\,·1 and U)' l'irtue oi' 
i1, cna,1111.:111 U)' 1h, l'arl1a111e111 of' Ca11ad,1, 
bu1h 11011,c, 111' 1he l'arl1a111c111 ,,f Ca11.1d.1 
,hall be 1kc111cd 111 have appr,ll'ed ,,r:, rc"d11• 
1io11 fur lhe :1111e11J111c111 Ill' 1he (.',111,111111iu11 
of C.111.1da 1n 1he furm a11J 1u 1he d'fe.:1 ui' 
lhc Charier rcf'erreu 111 in ,uu:-cc1i,111 ( I l. 
whi.:h re,1Jlu1iu11 111:iv be 1.1~c11 up .111J uc:il1 
wi1h by ac11un .,, ll;l ;i J1Ji111 ,1ddrc,s llr U) 

rrncl:11n,11io11. a, 1he ca,e m,1) be. a, .111d 
"hen i1 111.11 l.111lullv be "' 1.,~cn up .111d 
de.ill "nh ii; aec,1ru.,;1.:c 1111h 1hc pruccuure 
for ,uch :1111c11Jmcn1 1h.:n rec11~ni1eu by 
ac,cr1cd u,agc. if 1here is 1he11 1111 rruceuurc 
for 1h:11 rurr11,c cJpre"ly prnl'iucd f1Jr U)' 

1he Co11,1i1u1i,1n uf Can:,J,1, ur in accurtlancc 
wi1h the rrn~cdure fur 1l1a1 rurp,"e exprc"ly 
su provided fur. if 1herc is 1hen ,uch ;1 
procedure. 

II t lil,l/'t'lj I 
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(J) In, ord r that effect 
may bo given as aoon as may be 
to the extension of th Chart r 
to matters coming within the 1 gi•· 
lative authority uf the lugi 1 -
tures of all the provinceo cqu lly 
as to matters coming within the 
legislative authority of Parliam~n, 
as part of the Constitution of 
Canada, it is hereby declared and 
directed that, on and after th• 
commence~ent of this Act and by 
virtue of its enactment by Parlia­
ment, both Houses of Parliament 
shall be deemed to have approved 
of a resolution for the amendment 
of the Constitution of Canada in 
the form and to the effect of the 
Charter and, subject to subsection 
(7), for the repeal of 

(a) sections 55 co 57 of the 
Act of 1867 respecting the 
reservation of assent to Bills, 
the disallowance of Acts and 
the signification of pleasure 
on Bills reserved, as those 
sections extended and were 
applicable immediately before 
the commencement of this net to 
the legislatures of the several 
provinces by virtue of and in 
the manner provided in section: 
of the Act of 1867, 
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(4) /\t su<:h lime as the re,ululiun 1.kcmcd 
by subseclion ( 2) lo have been appro\'ed by 
both I louses of the Parliamenl of Canada 
has been 1:1kcn up anJ Jeall with as provideJ 
in that subsection and any further action 
rc4uircd by law to give effect thereto has 
been taken. 

(a) sub,ection (I) of lhis ~ection is 
rcpcalcJ: 
(b) sections 20. 50, 55 lo 57, 85 and 86 of 
the Act or 1867 arc repealed; 
(cl ,cctions ~5 tu 57 of the /\cl uf \Xh7 
n:,pecting the rcservaliun ,1f asscnl lu 
Bilh. lhc di,allowancc of ,\cts and 1hc 
signification of pleasure un Bills rcscr\'cd. 
as lhosc sc.:tiun, extcnJed ;111J "ere appli­
cable immcdiald)' bdorc the cu1n111cn<:e· 
mcnt of thi, /\cl lll the kgi,lature of lhe 
several province, by virtue of and in the 
manner pruvidcJ in section 90 of the /\cl 
of 186 7. cease 10 ex lend anJ apply thereto. 
and ,cc1inn ')0 is repealed in ,o far as it 
rd.o1 :,, 1\,c 111altcrs pro\'ldcJ for in lhi, 

~-, r ··r ,; • •'i. ,, nil 
(,/) scc11un i.•.\ ,if 1hc ,\.:t ,if 1~67 anJ 
,ccti,rn 23 of lhc ,\/a11irulw ,let, JSlU arc 

re pea led. 

8 CONFIDENTIAL 

PROPOSED NEW PROVISIONS • (b) sections 85 and 86 of 
the Act of 1867, section 90 
the~eof in so far as it re­
lates to the matters provided 
for in paragraph (a), and 
section 133 thereof, and 

(c) section 23 of the Manitoba 
Act, 1870 

which resolution may be taken 
up and dealt with by action as 
on a joint address or by procla­
mation, as the case may be, as 
and when it may lawfully be so 
taken up and dealt with in 
accordance with the procedure for 
such amendment then recognized 
by accepted usage or expressly. 
provided for by the Constitutioh 
of Canada. 

(4) At such time as the 
resolution deemed by subsection 
(3) to have been approved by both 
Houses of Parliament has been 
taken up and dealt with as pro­
vided in that subsection and any 
further action required by law to 
give effect thereto has been taken, 

(a) subsections (1) and (2) 

are repealed; and 

(b) sections 20, 50 and 55 
to 57 of the Act of 1867 are 

repealed. -

(5) The legislature of 
any province, acting within the 
authority conferred on it by the 
Constitution of Canada, may at 
any time provide that the 
Charter extends to matters coraing 
within its legislative authority 

(a) without qualification; 

or 

(b) with the following 
qualification only: "Section 24 
of the Canadian charter of 
Riqhts and Freedoms does not 
aoply in respect of the rights 
d~clared by sections 10 and 11 
thereof where it is expressly 
declared by an Act of the 
Legislature that such Act or.A 
a specified provision or pro-.., 
visions thereof operate and 
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(3) Frum and after ,u,h ti111e as it i, 
provided by the kgi,l:iturc uf any prul'in,e, 
acting w11hin the auth,irity .:unfcrrcd unit by 
the Constitution or Canad:,. th.11 the provi­
,inns of the Ca1wdi1111 Clwrta 11/ Rights awl 
f'ri•c·d1111u ;" en 1.:teu bv this Act extend to 
mailers coming "ithin its lq:i,lative author­
ity, 

(ii) the provi,ions ,>f the ,\.:t of 1867 
respecting the re,ervation of a"ent to 
Uills. the Jisallowanec of ,\et, anJ the 
signification of pkasurc un I.Iii" ro.:scr\'eJ. 
a, thn,c pruvi,iori> e~tend anJ arc made 
applicable tu the lq;i,laturc, uf the several 
;,ruvinccs by virtue of anJ in the m;1nner 
proviJeJ in ,ection ')0 uf l he ,\cl uf 18(, 7, 
,hall eea,e to c.,tend and be applic;,blc tu 
the lq!i,laturc or that province a, if 1h9 
"cre here rcpcakd ur 111.,dc i11;1ppli.:;1blc i11 
tcrrm to :hat prul'incc and its lcgi,l.11urc: 
and 
(/,) where that provim:c is Ontario. sub­
,cctiun 15(2) ul thi, J\et ,hall ,wt apply"> 
a, to rc4uirc the rrintin~ anJ rublishing in 
Er11:li,h and French nf ;1nv st;1t11tcs "f. ,,r 
all\'. rcvi,ion or c,111,nlidaiit>n ,if ,tatutcs 
auilwri,ed by. the lc~i,laturc uf that rrov­
incc e'<:cpl anv ,u,h ,1a1111c, ,.:11.11·1cd 
after. or any such revision t>r cuns,1hJ;1l1••n 
authori,.cd lll ha,·c effect after, ,ud1 day ,,r 
days a, that kgi,lature shall have fi~cJ 
th..:rcfor. 
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have force and effect notwith­
standing the provisions of the 
Canadian Charter of Rights 
and Freedoms." 

(6) From and after such 
time as it is provided by the legir 
lature of any province, acting 
within the authority conferred 
on it by the Constitution of 
Canada, that the provisions of 
the Charter extend to matters 
coming within its legislative 
authority, either without quali­
fication or with the qualification 
referred to in subsection (5), 
subject to subsection (7), the 
provisions of the Act of 1867 
respecting the reservation of 
assent to Bills, the disallowance 
of Acts and the signification of 
pleasure on Bills reserved, as 
those provisions extend and are 
made applicable to the legislature~ 
of the several provinces by virtue 
of and in the manner provided in 
section 90 of the Act of 1867, 
shall cease to extend and be 
applicable to the legislature of 
that province as if they were 
here repealed or made inapplicable 
in terms to that province and its 
legislature. 

(7) Notwithstanding sub­
sections (3) and (6), where the 
legislature of a province has 
provided that the Charter extends 
to matters coming within its 
legislative authority with the 
qualification referred to in sub­
section ( 5), the provisions of 
the Act of 1867 respecting the 
reservation of assent to Bills, 
the disallowance of Acts and the 
signification of pleasure on 
Bills reserved, as those provision. 
extend and are made applicable to 
the legislatures of the several 
provinces by virtue of and in the 
manner provided in section 90 
of the Act of 1867, continue to 
extend and be applicable in res­
pect of provisions enacted by the 
legislature of that provin~e to 
the effect that any Act of the 
legislature of the province or 
any provision or provisions 
thereof operate and have force 
and effect notwithstanding the 
provisions of the Canadian Charter 
of Rights and Freedoms. 
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(5) Notwi1hstanding anything in sub,.:c• 
tion (I). for 1hc rurroses of that ,ub,cction 
the lcg.isl:itivc au1hority of the Parliam,nt of 
Canada shall be deemed nol to cxt,nd to the 
Yukon Territory or 1he Nonhw.:,1 Terriw­
ri,s in rcl;1tion to any matter provided for in 
sections 13 to 21 of the Ca11acli,u1 Charru of 
RiJ;hts a11cl FrerdomJ 1hat would not. if 
those tcrritori,s were provinc.:s of Can;1da. 
come within the legislative authority of 1';1r· 
liam,nt. and in relation to any such matter 
the rdercncc in subsection (I) to the legi,la· 
ture of any province acting under the author• 
ity conferred on it by the Constitu1ion of 
Can:1da shall be rea<l as e~tcn<ling to the 
Commissioner in Cuun.:il of any terrihiry of 
Canada acting within the auth,1rity which is 
hereby conferred on the Commissioner in 
Council by the Parliament of Cana<l:1. 
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(8) Notwithstanding sub­
section (2), for the purposes of 
that subsection the legislative 
authority of Parliament shall be 
deemed not to extend to the Yukon 
Territory or the Northwest 
Territories in relation to any 
matter provided for in sections 1~ 
to 21 of the Charter that would 
not, if those territories were 
provinces, come within the legis­
lative authority of Parliament, 
and in relation to any such matter 
the reference in subsection (2) 
to the legislature of any province 
acting under the authority con­
ferred on it by the Constitution 
of Canada shall be read as exteA 
to the Commissioner in Council W, 
any territory of Canada acting 
within the authority which is 
hereby conferred on the Commission, 
in Council by Parliament. 
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THE FEDERAL SPENDING POWER 

1. In discussing options for limiting the exercise of 

the federal spending power, the subcommittee reviewed two 

documents distributed at the last Ministers' Conference in 

Toronto: 

A discussion paper prepared by the federal 

government (Document 830-67-035) 

A discussion paper prepared by Manitoba 

(Document 830-67-042). 

2. The subcommittee noted that no draft constitutional 

provisions had been circulated and discussed as yet. The 

federal government undertook to prepare such a draft for 

the next Ministers' meeting in Vancouver and, in so doing, 

to take into account the comments and concerns raised by 

members of the subcommittee. 

3. In reviewing the federal paper, it was noted that 

the federal government apparently was prepared to accept 

limits on the exercise of its spending power both in areas 

of exclusive provincial jurisdiction and in areas beyond as 

well. 

4. The Quebec representatives on the subcommittee noted 

that their Government would agree to a federal spending power 

limited to the areas of concurrent or exclusive federal 

jurisdiction. 

5. ~embers of the subcommittee noted the wide variety 

- of federal-provincial programs and mechanisms for financing 

them and agreed that, to be effective, a limit or limits on 

the federal spending power would have to be defined in such 

a way as to take this wide variety of arrangements and other 

possibilities into account, so =ar as possible. 
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For example, it was suggested that: 

"the spending power" be definec broadly 

enough to encompass prograrrs delivered 

or financed through the taxation system, 

such as the recent "federal-provincial 

sales tax reduction" program; 

"Conditional payments" be defined broadly 

enc.ugh to cover any program where federal 

payments are contingent on provincial 

outlays, such as some forms of "block 

grants"; and 

"national programs" be defined broadly 

enough so as to include programming which 

is available to all provinces, but which 

may have varying features (such as cost­

sharing formulae) from province to province. 

6. Insofar as the approval process for relevant federal 

programs was concerned, it was agreed that a number of options 

were available, including: 

formal approval by provinces on the basis 

of a Consensus formula. (In this connection, 

it was generally agreed that such a formula 

probably should be the same as a general 

amending formula, if such a formula were 

established.) 

if a second chamber representing the provinces 

were established, approval by such a chamber 

on the basis of a voting formula to be 

determined. 

• 



• 

• 
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7. It was generally agreed that provincial approval 

for the federal government to proceed with a particular 

program should not necessarily bind individual provinces 

to participating in such a program. It was noted that, in 

such circumstances, the federal discussion paper had 

proposed compensation payments to individuals residing in 

the non-participating province or provinces. Subcommittee 

members from two provinces indicated a preference for the 

federal suggestion, while the obher provincial members 

expressed support for compensatory payment to be made 

directly to the relevant province or provinces. 

8. It was noted that the question of compensation raised 

some other important difficulties as well, such as: 

the problem of calculating appropriate 

levels of compensation for a variety of 

programs, such as matching grants, where 

federal contributions vary in accordance 

with provincial outlays. In these 

circumstances it was pointed out that 

the uncertainty surrounding the implications 

of possible alternative compensation 

arrangements made it difficult to assess 

the significance of the overall limits 

suggested in the federal paper. 

the possibility that automatic compensation 

might serve as a major disincentive to 

provincial entry into federally-sponsored 

programming . 
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In response to the first concern, it was suggested 

that compensation be calculated in accordance with estimates 

of what the province would be entitled to receive if it 

were a participant in the program. Those provinces favour­

ing compensation payments felt it would be incumbent on 

the federal government to suggest appropriate compensation 

arrangements as part of any general proposals with respect 

to new federal-provincial programs. 

In response to the disincentive concern, one 

province suggested that the level of compensation be 

slightly lower than the amount of the province's entitle­

ment if it were participating in the program (eg 90 per 

cent.) 

9. The subcommittee generally did not favour a 

suggestion in the federal discussion draft that the approval 

mechanism, make a distinction for new programs between 

categories of programs, under which some would proceed 

with "consensus" endorsement while others could only 

proceed with unanimous approval. In this connection, the 

overall position of Quebec was also noted. 

10. It was noted that the members of the subcommittee 

assumed that none of the proposed limits on the federal 

spending power would prevent bilateral agreements between 

the federal government and individual provinces. 

• 

• 

• 

• 



11. A number of provinces suggested that a limit on 

the federal spending power should include some provisions 

to limit the unilateral alteration or termination of 

agreed-upon programing. It was noted by some members 

that Section 99 of Bill C-60 appeared to provide for the 

possibility of constitutionally-binding commitments which 

cculd be of relevance in providing certainty to the pro­

vinces in some of these program areas. 

Payments to institutions and Persons 

12. Turning to the matter of federal payments to 

institutions and persons, provincial members of the sub­

committee generally agreed that the use of the general 

federal spending power should be the subject of a cons­

titutional limitation which would provide that: 

whenever a province registered a formal 

objection to a proposed use of the 

power by the federal government, no 

further steps towards using the power 

would be taken (including steps in 

Parliament) until consultation had been 

held between federal and provincial 

ministers concerned. 

13. Some members suggested consideration be given to a 

provision under which, in certain circumstances, federal 

action would be suspended pending negotiation. 

14. In this connection, British Columbia felt that its 

proposals regarding the role of a reconstituted upper house, 

if implemented, would resolve many of the consultative 

concerns raised by the provinces. 
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15. A Federal member of the subcommittee confirmed that 

the definition of 11institutions" was assumed to encompass 

a broad range of entities, including various agencies and 

groups, as well as local governments. 

Ur.conditional Payments to Provinces, Including Equalization 

16. The Committee agreed (with the exception of the 

Quebec and British Columbia representatives) that the 

federal government should have an unfettered right to make 

unconditional payments to the provincial governments. 

Such a right would include the right to make equalization 

payments and would therefore make unnecessary a specific 

federal power to make equalization payments as had been 

contemplated in the proposed section 96(3). 

17. The British Columbia representative expressed the 

view that federal unconditional payments to the provinces 

should have to undergo the same approval process as is 

contemplated for conditional payments to the provinces. 

18. The Quebec representative indicated that Quebec was 

only prepared to see a specific federal power to make 

equalization payments. 

• 

• 

• 

• 
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DECLARATORY POWER (CANADA) 

Secretariat Note: This item was not discussed 

during the Meeting of Officials on the 

Constitution held in Ottawa January 11-12, 1979 
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CONFIDENTIAL 

January 10, 1979 

PATRIATION, AND AMENDING FORMULA 

The purpose of this paper is to elaborate upon 
the general consensus reached by Ministers at the December 
14-16, 1978 meeting of the Continuing Committee on the 
Constitution (see Annex 1 for the appropriate excerpt from 
the Record of Decisions for that meeting) in order to 
assist further discussion of the particulars of an amending 
formula. 

What follows are notes (not a draft constitu­
tional text) on the various possible component parts of 
an amending formula. Notes are also included on the 
question of legislative delegation, since it was agreed 
by Ministers that this subject should form part of the 
discussions-on an amending formula. 

A POSSIBLE AMENDING FORMULA 

Six separate types of constitutional amendment 
would be covered by the formula. They are listed in 
abbreviated form below, together with an indication of 
whose approval would be required for amendments. 

1. 

2. 

3. 

4. 

5. 

6. 

Amendments regarding 

The amendment formula 
and natural resources. 

Provincial boundaries. 

Executive government of 
Canada, the Senate and 
House of Commons (but 

·there are exceptions which 
would come under.6). 

Provincial constitu-
tions. 

Constitutional pro-
visions that apply to 
one or more, but not 
all provinces. 

Other constitutional 
provisions. 

To be approved by 

Parliament, and all provin­
cial legislatures. 

Parliament and legislatures 
of provinces concerned. 

Parliament .. 

Legislature of the 
province. 

Parliament, and legislatures 
of provinces concerned. 

Parliament; and seven 
provincial legislatures 
covering 85 per cent of 
Canada's population. 

Notes on each of these six types of amendment 
procedure now follow. For comparison, Part IX of the 
Victoria Charter is reproduced in Annex 2, and the Fulton­
Favreau Amending Formula is reproduced in Annex 3 • 

. . . /2 
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1. The amendment formula and natural resources 

'Any future changes in this amendment formula, 
which is to be entrenched in a new constitution, 
would require the unanimous consent of Parliament 

• 
and all provincial legislatures, as would any future 
changes in constitutional provisions which affect 
the provinces': ownership of and jurisdiction over 
natural resources. 

2. Provincial boundaries 
'Any change in a province's boundaries would 

require the approval of Parliament and of the 
legislature of the province in question. 

It ·should be noted that a separate provision for 
amendments regarding provincial boundaries is desirable, 
because such changes are now specifically provided for 
in the BNA Act 1871 In the absence of a separate pro­
vision, such changes would probably be covered by 

procedure No. 5 • With the inclusion of procedure No. 2 in the 
amendment formula, section 37 of the constitutional 
Amendment Bill would be deleted. The relevant 
excerpt from the Bill is reproduced below. 

37-40. These designated provisions relate to the 
alteration of the limits of provinces and territo­
ries, the laws for the territories and the creation of 
new provinces. They derive from the British North 
America Act, 1871 (B.N.A. Ad, 1871). (For 
coming into effect, see s. 125 and the Introduction 
hereto, categories 4 and S.) 

*37. The Parliament of Canada may from 
time to time, after consultation among the 
First Ministers of the Canadian federation at 
a meeting duly constituted for that purpose, 
and with the express consent of the legisla• 5 
ture of any province affected thereby, 
increase, diminish or otherwise alter the ter• 
ritorial limits of any such province upon such 
terms as may be agreed to by that legisla• 
ture, and may, after the like consultation and 10 
with the like consent, make provision respect-

37. This section would modify s. 3 of the B.N.A. 

ing the effect and operation of any such 
increase, diminution or other alteration of 
territorial limits in relation to any province 

Act, 1871 by requiring the federal authority to call 
a meeting of first ministen for consultation prior 
to altering provincial territorial limits, At present, 
only the consent of the province affected is 

required. 

affected thereby. 15 

3. Executive government of Canada 
Amendments relating to the executive government 

of Canada to the Senate and to the House of commons 
would req;ire only the approval of Parliament, with 
the provision that certain specified exceptions_would 
be subject to procedure No- 6 (see below). Articles 
53 and 55 of the Victoria Charter would have had a 
similar effect (see Annex 2). 

4. Provincial constitutions 
Amendments relating .to tne.:amendment from time 

to time of the constitution of a Province, except as 
regards (a) the office of the Lieu~enant-Gove~nor, 

• 

(b) the requirement of yearly sessi~ns of leg 7slat~res, 
and (c) the limitation on the duration of 17gislative 
assemblies (see Procedure No. 6), would require the 
approval only of the provincial legislature: (C~mpare • 
with Articles 54 and 55 (1) to (3) of the Victoria 

charter.) 
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5. Constitutional provisions that apply to one or 
more, but not all, provinces 

6. 

The approval of only Parliament and of the legis­
latures of the provinces to which the amendment applies 
would be required (see Article 50 of the Victoria 
Charter). 

Other constitutional provisions 

All other con,sti tutional provision~· would be subject to 
the general amending formula, which is that the approval of 
Parliament, and of the legislatures of at least seven provinces 
representing at least 85 per cent of Canada's population (including 
the population of the Territories) would be required. 

It-will probably be·• d~sirabl~ -t~ specify .in the 
Constitution that this gene·ral amending formula will apply 
not cnly to all residual matters but also, for greater 
certainty, to the following specific matters. Items (1) 
to (7) parallel those in Article 55 of the Victoria Charter, 
with a slight modifica_tion .in the case of (7). 

(1) the office of the Queen, of the Governor General 
and of the Lieutenant-Governor; 

(2) the requirements of the Constitution of Canada 
respecting yearly sessions of the Parliament of 
Canada and the Legislatures; 

(3) the maximum period fixed by the constitution of 
Canada for the duration of the House of Commons 
and the Legislative Assemblies; 

(4) the powers of the Senate; 

(5) the number of members by which a Province is 
entitled to be represented in the Senate, and 
the residence qualifications of Senators; 

(6) 

(7) 

the right of a Province to a number of members 
in the House of Commons not less than the 
number of Senators representing the Province; 

Section 74 of the Constitutional Amendment Bill. 
which reads as follows: 

74. The total number of members of the 
House of commons may be from time to time 
increased or decreased by the Parliament 
of Canada, but so that, as nearly as reason­
ably may be, the proportionate representation 
of the provinces therein that is prescribed 
by this Act is not thereby disturbed. 

Note: The amendment procedure would thus continue 
tcienable Parliament to change the number of 
members, but any change in "the proportionate 
representation of the provinces" would be subject 
to the general amending formula. 

. .. /4 
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Ite~s (2) and (3) above form part of the proposed 
Charter of Rights and Freedoms. The rest of the Charter 
except f~r provisions that apply to one or more but not' A 
all provinces, would also be subject to the general amending W 
formula. The_reason for specifying (2) and (3) is for 
greater certainty, because otherwise they may be presumed 
to fall under procedures 3 and 4 relating to the Executive 
Government of Canada and Provincial Constitutions. 

The general amending formula would also apply to 
any provisions which may be inserted in the constitution 
regarding regional disparities and equalization. 

THE ENACTMENT OF AMENDMENTS 
TO THE CONSTITUTION OF CANADA 

Amendments to the Constitution of Canada (except 
those under procedure No, 3) would from time to time be 
made by proclamation issued by the Governor General under 
the Great Seal of Canada when so authorized by resolutions 
of the Senate and House of commons and of the Legislative 
Assembly of such provinces as are required to give their 
approval under the various amendment procedures described 
above. See for comparison Articles 49, 50 and 53 of the 
Victoria Charter. 

THE ROLE OF THE SENATE 

If the composition of the Senate is to remain as 
it is now, or will not be essentially different, it would 
be appropriate to ensure that the will of the House of Commons 
will prevail, as regards constitutional amendments, in the 
event of any conflict with the Upper House. Compare Article 
51 of the Victoria Charter which provided for a Commons 
"override" with regard to amendments (but not with regard 
to the Senate's initiation of amendments under Article 52), 
The question of such an override would have to be reviewed 
if changes are made in the Senate that would warrant giving 
it a key role in constitutional amendment, 

DELEGATION OF LEGISLATIVE POWERS 

In the Fulton-Favreau formula there was provision A 
for four or more provinces to -

authorize Parliament to enact specific laws, in 
relation to these provinces, within what would 
otherwise be a provincial field of jurisdiction 
under the following sections of the BNA Act. 
These sections covered much of the ground in 
which delegation to Parliament was likely to 

(a) 

(b) 

be desirable: 

92 (6) 
92 (10) 
92 (13) 
92(16) 

Prisons 
Local works and Undertakings 
Property and civil Rights 
Generally all matters of a 
local or private nature. 

enact specific laws within~ f~el~ t~at would 
otherwise be under federal Jurisdiction, 



u 

l 
f 

cc 
b~ t 
1965. 

Thero woro no provisions in th Victori Ch rt r 
relating to deleg tion of legislation. 

The questions which arise in r lation to th d l -
gation of legislation at this time are: 

L Should a provision permitting such delegation 
be now inserted in the Constitution? 

2. Should the possibility of delegation be confin d 
to certain heads of jurisdiction and to revocable 
authorizations made in relation to specific 
statutes? 

3. Shou.ldthere be a requirement that a certain 
minimum number of provinces should participate? 
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ANNEX I 

E~~e~~ from_Re 7ord of ~ecisions, December 14-16, 1978 meeting 
Continuing Committee of Ministers on the constitution 

Agenda Item 12: Patriation and Amending Formula (Canada) 

Pursuant to a decision taken at Mont Ste-Marie officials 
met to examine this question on December 13 and presented 
a report to the Conference on this matter (see document 
~30-~7/032~. Quebec was present but did not participate 
in discussions on this item. Ministers discussed this 
question in executive session and arrived at a general 
consensus on the following: 

that there should be a short list of matters 
requiring unanimity in an amending formula. 
This would include (a) amendments to the 
amending formula itself, and (b) amendments 
relating to the provincial ownership and 
jurisdiction over natural resources; 

• 

that boundary changes could take place with the 
consent of the provinces involved. The consent • 
of the Parliament of Canada could also be required; 

that all other matters could be amended by a 
formula which would require the consent of the 
Parliament of Canada and at least seven provinces, 
together comprising at least 85% of the popula-
tion of Canada. 

~ote was also made that most members of the Continuing 
Committee of Ministers on the Constitition did not support 
trenotion of referenda in respect of the amending formula. 

Alberta stated that its position on this matter was 
described in the Resolution adopted by its Legislature 
(i.e. that the a~ending formula reflect the principle that 
existing rights, proprietary interests, and jurisdiction 
of a province cannot be taken away without the consent of 
that province). It also wished to point out that its 
position was not one requiring unanimity but rather the A 
consent of the affected province. It agreed, however, 9 
to take the above consensus under consideration. 

British Columbia indicated that its position remained that 
of requiring the approval of a reconstituted Senate for 
constitutional amendments. 

Ministers agreed: 

that Ontario and Canada would 'ointl re are a 
discussion draft on ~his matter elaboratin u on 
the general consensus reached by Ministers at 
the meeting. Note was made that this draft should 
be distributed before January 11, 1979. 

that the officials' meeting on January 11 and 12 
could perhaps examine the discussion draft to be 
prepared by Ontario and Canada. 

Note was also made that the question of delegation of legis- -
lative powers could be part of the discussions regarding 

the amending formula. 
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ANNEX 2 

EXCERPT FROM THE VICTORIA CHARTER (1971) 

389 

PART IX 

AMENDMENTS TO THE CONSTITUTION 

Art. 49. Amendments to the Constitution of Canada may 
from time to time be made by proclamation issued by the 
Governor General under the Great Seal of Canada when so 
authorized by resolutions of the Senate and House of 
Commons and of the Legislative Assemblies of at least a 
majority of the Provinces that includes 

(1) every Province that at any time before the 
issue of• such proclamation had, according to 
any previous general census, a population of at 
least twenty-five per cent of the population 
of Canada; 

(2) at least two of the Atlantic Provinces; 

(3) at least two of the Western Provinces that 
have, according to the then latest general 
census, combined populations of at least fifty. 
per cent of the population of all the Western 
Provinces. 

Art. 50. 
relation to any provision that applies to one or more, but 
not all, of the Provinces may from time to time be made by 
proclamation issued by the Governor General under the 
Great Seal of Canada when so authorized by resolutions of 
the Senate and House of Commons and of the Legislative 
Assembly of each Province to which an amendment applies. 

Amendments to the Constitution of Canada in 

Art. 51. An amendment may be made by proclamation under 
Article 49 or 50 without a resolution of the Senate 
authorizing the issue of the proclamation if within ninety 
days of the passage of a resolution by the House of 
Commons authorizing its issue the Senate has not passed 
such a resolution and at any time after the expiration of 
the ninety days the House of Commons again passes the 
resolution, but any period when Parliament is prorogued or 
dissolved shall not be counted in computing the ninety 

days . 
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Art. 52. The following rules apply to the procedures for 
amendment described in Articles 49 and 50: 

(1) either of these procedures may be initiated by 
the Senate or the House of Commons or th~ 
Legislative Assembly of a Province; 

(2) a resolution made for the purposes of this Part 
may be revoked at any time before the issue of 
a proclamation authorized by it. 

Art. 53. The Parliament of Canada may exclusively make 
laws from time to time amending the Constitution of 
Canada, in relation to the executive Government of Canada 
and the Senate and House of Commons. 

Art. 54. In each Province the Legislature may 
exclusively make laws in relation to the amendment from 
time to time of the Constitution of the Province. 

Art. 55. Notwithstanding Articles 53 and 54 1 the 
following matters may be amended only in accordance with 
the procedure in Article 49: 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

the office of the Queen, of the Governor 
General and of the Lieutenant-Governor; 

the requirements of the Constitution of Canada 
respecting yearly sessions of the Parliament of 
Canada and the Legislatures; 

the maximum period fixed by the Constitution of 
Canada for the duration of the House of Commons 
and the Legislative Assemblies; 

the powers of the Senate; 

the number of members by which a Province is 
entitled to be represented in the Senate, and 
the residence qualifications of Senators; 

the right of a Province to a number of members 
in the House of Commons not less than the 
number of Senators representing the Province; 

• 

• 
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(7) the principles of proportionate representation 
of the Provinces in the House of Commons 
prescribed by the Constitution of Canada; and 

(8) except as provided in Article 16, the 
requirements of this Charter respecting the use 
of the English or French language. 

Art. 56. The procedure prescribed in Article 49 may not 
be used to make an amendment when there is another 
provision for making such amendment in the Constitution of 
Canada, but that procedure may nonetheless be used to 
amend any provision for amending the Constitution, 
including this Article, or in making a general 
consolidation and revision of the Constitution. 

Art. 57. In this Part, "Atlantic Provinces" means the 
Provinces of Nova Scotia, New Brunswick, Prince Edward 
Island and Newfoundland, and "Western Provinces" means the 
Provinces of Manitoba, British Columbia, Saskatchewan and 
Alberta. 



Annex 3 

The Fulton-Favreau Amending Formula 

What follows is an excerpt from T.he Canadian 
Constitution and Constitutional Amendment, 
re eased by the Government of Canada in August 

1978. 

NOTE - This excerpt does not 
reproduce the actual draft 
legal text of the formula: it 
is rather a paraphrased 
summary of the legal text. 

A Proposed Act to Provide for the Amendment In 
Canada of the Constitution of Canada (1964) 

~ 
(a) The power to amend, repeal or re-enact any 

provision of the Constitution of Canada is 
accorded to the Parliament of Canada, sub­
ject to the other provisions of Part I. 

No amendment to the proposed 1964 Act, to 
Section 51A of the British North America Act 
of 1867 (a province's rep;esentation in the 
House of Commons shall not be less than the 
number of Senators for the province), or to 
any other provision of the Constitution of 
Canada relating to 

I) the powers of the legislature of a prov­
ince to make laws; 

ii) the rights or privileges granted or 
secured by the Constitution of Canada to 
the legislature or the government of a 
province; 

iii) the as:;ets or property of the province; or 

iv) the use of the English or French language 

shall come into force unless it is concurred in 
by the legislatures of all the provinces. 

The provisions of (b) do not apply to provi­
sions of the Constitution of Canada which 
refer to one or more, but not all of the prov­
ince:;, in which case only the approval of the 
provincial legi::;lature concerned is required. 

Provisions of the Constitution of Canada 
respecting education in any province other 
than Newfoundland can only be amended by 
the concurrence of all provincial legislatures, 
except Newfoundland, and similar provisions 
respecting Newfoundland require the approv­
al of that province's legislature. 

(e) i:or matters not otherwise provided for­
including most of the exceptions to the exclu­
sive power of amendment of Parliament-the 
consent of two-thirds of the provincial legisla-
tures is required. 

• 

• 
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(I) The Parliament ol Canada may exclusively 
make lows to amend the Constitution of 
Canada In relation to the executive Govern­
ment ol Canada, the Senate and the House ol 
Commons, except as regards 

I) the functions ol the Queen and the Gov­
ernor General In relation to the Parlia­
ment or Government ol Canada: 

II) the requirements ol the Constitution ol 
Canada respecting a yearly session ol 
Parliament: 

Ill) the maximum period fixed by the Consti­
tution ol Canada !or the duration ol the 
House ol Commons, except that the Par­
liament of Canad~. may In time of real qr 
apprehended war, Invasion or Insurrec­
tion, continue a House of Commons 
beyond such maximum period, If such 
continuation Is not opposed by the votes 
ol more than one-third ol the members of 
the House; 

Iv) the number ol members by which a prov­
ince Is entitled to be represented In the 
Senate: 

v) the residence· qualifications of Senators 
and the requirements of the Constitution 
ol Canada for the summoning ol persons 
to the Senate by the Governor General In 
the Queen's name; 

vl) the right of a province to a number of 
Members In the House of Commons not 
less than the number ol Senators repre­
senting the province; 

vii) the prlnclples of proportionate represen­
tation of the provinces In the House of 
Commons prescribed by the Constitution 
of Canada; and 

viii) the use of the English and French 
language. 

For these matters, the amending formulae 
would be one of the preceding formulae--ln 
most cases, (e) . 

(g) Provlnclal legislatures may amend their own 
Constitutions except as. regards the Office of 
Lieutenant-Governor. 

(h) Provisions not covered under the authority of 
(f) or (g) are subject to the procedures of (a) to 
(e) of the Act. 

(I) Parliament and the legislatures retain any 
amending power they might possess under 
specific provisions of the Con~tltutlon. 

(j) The expression "Constitution of Canada" is 
defined. 

~ 
(k) Sections 91(1) and 92(1) are repealed. 

(I) A section was added to permit four or more 
provinces to authorize Parliament to enact 
specific laws within what would otherwise be a 
provincial field of jurisdiction, and similarly to 
permit Parliament to authorize four or more 
provinces to enact specific laws within a field 
that would otherwise be under federal 
jurisdiction. 
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PART lI 

DRITJSJI NORTH AMERICA Ac·r, 1867, AMENDED 

12, Closs I of section 91 of the Drilish North America Act, 1867, ru, 
enncleJ by lhe Drilish North Americl\ (No. 2) Act, 1919, nod cbss 1 of 
section 92 of the Driti,h North Americn Act, 1867, are repented. 

This clause expressly repeals sections 91(1) and 92(1) of the 
British North America Act, 1867, since their subject matter has been 
incorporated in the amending formula. 

(This clause was not included in the 1960-<il formula.) 

13. The British North America Act, 1867, is amended by renumberin11: 
section 9~A thereof AS 94B and by adding thereto, immeJiately after 
section 94 thereof, lhe following heading and section: 

Delcoation of Leoislative Aulhorit11 
''!MA. (I) Notwilhstandini: anything in this or in any other Act, the 

Parliament or Can3da may make laws in relation to any matters coming 
within lhe classes of subjects enumerated in classes (6), (JO), (13) and 
(16) of section 92 of this Act, but no statute enacted under the authority­
of this subsection shall have effect in any province unless the legislature 
of thnt province ha.; consented to the operation of such a statute in that 
province. 

(2) The Parliament of Canada shall not have authority to enact a 
statute under suLsection (I) of this section unless 

(a) prior lo the enactment thereof the legislatures of at least four of 
the provinces have consented lo the operation of such a slatule as 
provided in lhat subsection, or 

(b) it is declared by lhe Parliament of Canada lhnt the Go,·ernment 
of Canada ha• consulted with the governments of all the prov­
inces, and tliat the enactment of the statute is of concern to fewer 
than four of the provinces and the provinces so declared to be 
concerned have under the authority of their legislatures con-
sented to the enactment of such a statute. • 

(3) Notwithstanding anything in this or in any other Act, the le~isla­
ture o( a province may make laws in the province in relation to any 
matter coming within the legislative jurisdiction of the Parliament of 
Canada. 

(4) No statute enacted by a province under the a\lthorily of sub­
BCction (3) of this section shall have effect unless 

(a) Prior to the enactment thereof the Parliament of Canada baa 
corm,nted lo the enactment of such a statute by the leidslature of 
U,at pruvioce, and 

(b) a similar statute lHlll under the authority of subsection (3) of this 
section been cnacteJ by the legislatures of at least three other 
province,. 

-

(5) The Pnrliornc•nt of Canada or the lci:i,lolure of a pro-· ~ay 
make hrns for tl1c imposition or punishment by fine, 'I or 
imJJri .. urw1r nl for t.:nforcin~ nuy l:tw 111:1.Jc by it under the .orily 
cA tliis .. -u·tion. 

(6) A consent given under this section may at any lime be revoked, 
and 

(a) if a consent given under subsection (I) or (2) of this section ia 
revoked, any law made by the Parliament of Canada to which 
such consent refo.tes that is operative in the province in which 
the consent is revoked shall thereupon cease to have effect in that 
province, but the revocation of the consent docs not affect the 
operation of that law in any other province, and 

(b) if a consent given under subsection (4) of this section is revoked, 
any law made by the lei:islalure of a province to which the consent 
relates shall thereupon cease to have effect. 

(7) The Parliament of Canada may repeal any law made by it under 
the authority of this section, in so far as it is part of the law of 
one or more provinces, but if any repeal under the authority of 
this subsection does not relate to nil of the provinces in which 
that lnw is operative, the repeal does not affect the operation of 
that law in any province to which the repeal does not reb.te. 

(8) The legislature of a province may repeal any law made by it 
under the authority of this section, but the repeal under the authority 
of this subsection of any law does not affect the operation in any other 
province of any law enacted by that province under the authority of this 
section." 
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This clause adds a new section to the British North America Act, 
1867, providing for the delegation concept, which was first advanced 
in the 1950 Conference. It is the clause that was included in the 1960-
61 formula, except for a few minor changes that in no way affect it.a 
substance. 

The purpose of this clause is to permit four or more provinces to 
• authorize Parliament to eriact specific laws within what would other­

wise be a provincial fieid of jurisdiction, and similarly to permit 
Parliament to authorize four or more provinces to enact specific laws 
within a field that would otherwise be under federal jurisdiction. 

It should be noted that the delegation of any power under this 
clause does not in any way affect the jurisdiction of the delegating 
authority under the Constitution. Jurisdiction, whether federal or 
provincial, cannot he delegated; only the enactment of a specific law 
that has the approval of the delegating authority is provided for. The 
delegating authority may subsequently revoke this consent. If it does, 
the specific statute enacted by the other authority or authorities 
ceases to have effect. 

A basic requirement in delegation is that a minimum of four 
provinces must participate, whether the delegation is granted to Parlia­
ment by the provincial legislatures, or to the provincial legislatures 
by Parliament.Axception to this minimum requirement is provided 
for in the cnscl-ilegntion from Pnrlimnent to the provincial legis­
latures. Tlris is because the powers of Pnrliumcnt :ire by ,kfinition of 
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general interest nnd concern. On the other hnnd, delegation from 
provincial legisl:l!mcs to Parlinmcnt by fewer than four provinces 
may tnke place provit!et! Pnrli!lmcnt declares, after consultation with 
tl,c governments of nll the provinces, that fewer than four provinces 
are in fact concerned with the proposed enactment. Provision has 
been made for such an exception because certain provincial powers 
arc by their nature so local that in some cases they may be of con­
cern to fewer than four provinces. 

Clause (I) of the proposed new section 94A specifies only four 
classes of subjects within section 92 concerning which authority to 
enact a specific law may be delegated to Parliament. Examination of 
section 92 suggests, however, that these four subjects are the only ones 
on which the desirability of enactments by Parliament is likely to 
arise. The remaining subjects relate to resources belonging to a prov­
ince, in respect of which delegation is not a serious possibility, to 
matters so local in character that they would not be appropriate for 
legislation by Parliament, or to matters over which Parliament has its 
own jurisdiction for federal purposes under section 91. 

Clause (3) does not similarly restrict the subjects in section 91 
concerning which authority to enact a specific law may be delegated 
to the provinces. Clause (4) requires, however, that before any prov­
ince can pass a statute having to do with a matter coming within 
federal jurisdiction, Parliament itself must give consent. 

Either Parliament or the provincial legislatures may repeal any law 
made under any authority they have delegated. Each jurisdiction 
thus retains complete control in the fields assigned to it by the 
British North America Act. • 

(This cla11se, as 11otcd, is the same as the 011e that was included in 
the JOCO..()J formula, except for a Jew minor chanaes which iii 110 ,oa11 
affect it• s11bslance a11d a requirement 1mder paraoraph /i(b) to consult 
all proi-inccs before 11 decl/lfation that fewer than Jo1tr are concemed with 
a matter that 111iuht co111e under that provi.ion.) 

• • 
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The proposal for delegation of legislative authority first emerged 
in the Conferences of 1950. It had become clear that agreement was 
not likely on any formula not providing for unanimous provincial 
consent to changes affecting their legislative powers. Such a provi­
sion, however, could make it possible for a single legislature to stand 
in the way of a change in the distribution of legislative powers, even 
though such a change might be wanted by the country generally and 
by most or all of the other provinces. Such a possibility may be 
remote, but it could occur. It was primarily for this reason that the 
concept of delegation was proposed. Its purpose was to overcome 
rigidity by a practical arrangement through which provinces w:mting 
to cfTect a change could do so without amending the Constitution 
as such. 

This provision, now that it has been developed and refined, has 
been criticized both as "centralizing" and "dcccntrnlizing". It was 
contained, however, in the amending formulfl of 19G0-61. It has 
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been inclurlcd wilhout chungc in substnncc in the 1!)6,1 proposnl, and 
thu fodernl govNnmcnt docs not believe thnt it embodies nny bins or 
tendency townrds cit.hcr ccntralizntion or decentralization of legisla-
tive powers or functions. 

While delegntion from provincinl \cgislnturcs to Parliament is 
restricted to four classes of subjects within section 02, these are the 
only classes in respect of ~vhich it might be desirable in practice for 
Parliament to pass an ennctment. They nre comprehensive, and they 
represent the generality of powers that provincial lcgislntures exercise. 
On the other hand, the provision governing delegation from Parlia­
ment to the provincial legislatures does not specify pnrticular classes 
of subjects within section 91. This is because it is more difficult-­
in the absence of precedents and of clearly identifiable needs in this 
field-to anticipate the situations in which such delegation might take 
place in practice, and to specify therefore the subjects on which 
delegation from Parliament might be both desirable and agreeable. 
In any event, delegation from Parliament to provincial legislatures 
could not take place without the specific consent of Parliament in 
each case. 

It should be emphasized that the delegation section docs not pennit 
Parliament or the provinces to delegate or confer any constitutional 
responsibility for, or jurisdiction over, a given area; only the power 
to enact a specific statute pursuant to such jurisdiction can be 
delegated. Finally, Parliament or the provinces, as the case may be, 
have the right to revoke any assent they may have given for a law 
whereupon it ceases to have effect, either generally or in the province 
concerned. In effect, therefore, each jurisdiction retains continuing 
and complete control over the classes of subjects for which it has 
legislative authority under the Canadian Constitution. 

In one sense, the use of the term "delegation" is not entirely 
accurate. There is no provision to delegate "powers" as such. What 
the provision docs, and all it does, is enable Parliament or provincial 
legislatures, subject to certain conditions, to pass specific enactments 
if consent has been accorded for each such cnnct,nent. The resulting·, 
statute continues to be valid only so long as the jurisdiction to which 
the power rightfully belongs permits it to continue. 

Those who see in the delegation section a bins towards ccntrnlization 
point lo the provision that makes it possible for a provincial power 
to b-~guted" to Parliament by agrcLmcnt of less thnn fo.rov­
inr.r rcas in no c:ltC can a power of Pru·liament be dcl to 
lc~s , , fonr pro,inccs. Thi~ JitTcrcnce clocs not, however, r.:: ,_,_ nny 
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intent to mnke delegation to the centrnl government easier than 
delegation from it. It arises very simply from the difference in the 

powers thnt could be involved. . • • 
The basic requirement in both types of delegation-that a rnm1murn 

of four provinces participate-was adopted us insurance against frag­
mentation of legislation of general interest in Cnnada. In respect to 
the powers of Parliament-which are by definition of &eneral interest 
and concern-any delegation to one or two provinces would concern 
all provinces to some degree. On the other hand, because pr~vin~ial 
powers are in varying degree local by nature, there could be leg1slat10n 
in a provincial field that would not concern all provinces. It might 
concern only the province involved; it might concem only that prov­
ince and one or two others. It is in recognition of this fact that pro­
vision is made for delegation frorn the provinces to operate in respect 

of the powers of less than four of them. 
In summary, the delegation provision would permit some flexibility 

with ,respect to the e.xercise of powers that the amending formula 
protects, in keeping with Canadian constitutional practices and dis­
cussions reaching over many years. Delegation is neither centralist 
nor decentralist. It is a practical means of adapting the exercise of 
legislative authority to changing conditions while maintaining ultimate 
control where the Constitution has placed it. 

Finally, concern has been expressed that the delegation provision 
, could make it possible for. any province that so desired to change its 

own position within Confederation-to acquire a status completely 
different from that of the other provinces. Close examinat.ion of the 
delegation provision will show that it presents no such possibility. 

If a province wished to pass an Act not within the provincial field, 
it could not acquire the right to do so alone; nor could it do so of its 
own volition in association with other provinces. The formula does 
not permit the granting of even a specific legislative authority by 
Parliament to one province; the aut~c;irity cannot be given to fewer 
than four provinces. Moreover, each grant of specific authority re­
quires in advance the express consent of Parliament, and each is sub­
jec.t to revocation by Parliament. Finally, as has been pointed out, 
there cannot be a delegation of powers as ·such; all there can be is 
consent for the enactment of a specific piece of legislation. 

The other way-in theory at least-by which a proYince might 
emerge into a ~· • l position would be by declining to permit P:nlia-
mcnt to lcgisl. a provineinl field at n lime when olher pro\'inc.-e 
worn porn,;lli"< '"' t.o be ,t,,.,. Tim,, ;r "i"' prnv;"'°' worn prep,,.-,, 
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to aulhorizc the e:-l'rt'isc of ccrlain lcgis!:llive authority by Parliament, 
it could be given the right to act in respc<.'t of those provinces, and the 
tenth province could in theory emerge in a special position by de­
clining to do so. This would not Le because of any action on its part, 
but because of action by the other provinces, in which it declined to 
join. ,vhat would emerge, even in this improbable situation, would not 
be a special conslitutionn.l position for a single province. It would be 
a different administrative situation. A change in the constitutional 
positon could be brought about only by appropriate amendments of 
substance to the Constitution itself. 

I 
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Report of the Committee of Officials 

on the Monarchy and Bill C-60 

The Sub-Committee on the Monarchy and Bill C-60 met 

in Room 207 of the Canadian Intergovernmental Conference 

Centre at 11:30 a.m. on January 11, 1979, to discuss the 

provisions of Bill C-60 relating to the monarchy and, in 

general, all other provisions of Bill C-60. The meeting was 

chaired by a federal official. Preparatory discussions for 

this meeting occurred at a meeting in Toronto on January 5, 

attended by the federal government, Ontario, Alberta and 

Manitoba. 

There was a brief discussion of the mandate of the 

Sub-Committee. Quebec was of the view that the First 

Ministers had referred only the matter of the monarchy to 

Ministers and officials for study. Other officials maintained 

that the final communique of the First Ministers' Conference, 

November 1, 1978, provided a broad mandate and that the 

Honourable Marc Lalonde had made it clear at Mont Ste-Marie 

that all of Bill C-60 potentially was under review. It was 

agreed, however, that examination of the provisions of Bill C-60 

relating to the monarchy should be reported separately from 

that of all other provisions of Bill C-60. It was also agreed 

that the discussion and report would be restricted to key 

outstanding matters of particular concern . 
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PART A 

Provisions of Bill C-60 relating to the Monarchy 

1. Monarchy 

There was a discussion of the statement in Section 42 

that the Governor General shall exercise the prerogatives, 

functions and authority of the Queen. Ontario expressed the 

view that use of "shall" in effect. divested the Queen of 

these matters and should be replaced by may. A middle ground 

proposal according to which the prerogatives, functions and 

authority shall ordinarily be exercised by the Governor General 

gained little support. Federal officials noted that the revised 

text would continue to vest executive authority in the Queen 

and to make clear that the Governor General, as a component of 

Parliament, acts on behalf of the Queen. Federal officials 

felt that they could go no further. The Chairman stated that 

if certain provisions relating to the monarchy continued to be 

a source of strong disagreement among governments, the federal 

government might have to consider reverting to or simply leaving 

in place existing constitutional provisions, and deleting all 

provisions of Bill C-60 on this subject which continue to be 

a source of controversy. It was agreed that Ministers be informed 

that the shall/may debate goes beyond a drafting problem. 

2. Conventions 

It was generally agreed that the r~vised Section 35(2) 

respecting constitutional conventions, customs and usages 

satisfied those governments that had been concerned about the 

possible freezing of conventions and usages in the original 

Section 35. 

• 

• 

• 

• 
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There was also a discussi'on f s o ection 53(2) (b) 

concerning advice to be tendered by the p • • _ rime Minister to 

the Governor General. British Columbia felt that the provi-

sions of Section 53 only went half-way: the right of the 

Prime Minister to tender advice was clarified, but the right 

of the Governor General, in certain circumstances, to refuse 

such advice or to seek independent advice was not. The 

Chairman said that the use of the word "tender" was intended to 

indicate that the Governor General was not obliged to accept 

the advice. This point is also covered by Section 46 which 

recognizes the reserve powers of the Governor General. 

The Chairman noted that the controversy occasioned 

by the Byng-King dispute in 1926 underlined the need to 

clarify the conventions of the Constitution with respect 

to the dissolution of Parliament. It would be impossible, 

however, to codify all conventions of the Constitution. 

Rather, the government of Canada sought to codify those 

conventions and customs that would strengthen the position 

of the Governor General who, as an appointee, does not 

enjoy the permanence and prestige of the monarch. Other 

• conventions not codified would continue by virtue of sub­

section 35(2). Some provincial officials however felt that 

the partial codification of the conventions and customs of 

the Constitution might give rise to implications that the 

• 

uncodified parts have been dropped. 

3, Lieutenant-Governors 

There was also a discussion of Lieutenant-Governors. 

Manitoba wished to see Lieutenant-Governors named by the Queen 

Saskatchewan supports this position. 
on the dvice of Premiers • 
Ontario proposed that the executive authority of and over the 

Provi
nce be declared to continue and be vested 

government of each 

d h t the Queen be represented in the province by 
in the Queen an ta 

appointed by the Governor General in 
a Lieutenant-Governor 
council, Thi• would be a provincial equiv lent for section 9 



I • N' . I I. 'I'll II I, tO I ,1111 )J 1t r • 

1,,1. I \III,, 

)'I h IJ 

n, 110 0 '1 

io 

n 

'• ll WO " om thh 

~ 

o.f Bill C-60 

In the discussion of the Preamble and Statement of 

Aims of Bill C-60, a general view developed that the two 

elements should be combined in a single preambular statement 

that should be short and inspirational and that would have 

force in judicial interpretation only in the event of 

ambiguity in the substance of the Constitution. The preamble 

put forward by Ontario in 1971 during the period of constitu-

ional review was circulated by the federal officials as a 

possible substitute for the Preamble and Statement of Aims in 

Bill C-60. British Columbia, which had expressed some 

concern about having a preamble, expressed satisfaction with 

the 1971 document which was well rounded. It was noted, 

. o.,,ever, that the preamble would suggest that some form of 

Charter of P.ights would have to be included in a revised 

Bill. Manitoba preferred no preamble, but if one was to be 

included, the 1971 document was preferable to the Preamble 

and Statement of Aims in Bill C-60. 
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There were a few criticisms of minor aspects of the 

language of the 1971 document and one province wondered 

whether the preamble should appear to deal with the objectives 

of social policy rather than simply the structure of govern­

ment. 

2. Territorial Limits 

British Columbia asked whether it was necessary to 

include Section 32 respecting the territorial limits of Canada 

which, it was felt, were covered by common law and international 

law. The Chairman said that Section 32 was designed to cover 

the geographic aspects of Canada, such as Hudson's Bay, which 

might otherwise appear to be excluded from Canada by Section 31 

(institutional elements of the Canadian federation). 

Newfoundland has reservations about the possible 

impact of this section if the provincial claim with respect 

to the seabed is not resolved. 

3. Administration of Laws 

Questions were also raised concerning Section 36 

(administration and enforcement of respective laws). British 

Columbia said that Section 36 might tip the scales in favour 

of the federal government in matters such as the administration 

of criminal law. Furthermore, Section 36 might make it 

impossible, in the future, for one order of government to 

pass laws that would be administered by the other, as in West 

Germany. Alberta went on record as being opposed to Section 36, 

as had Ontario. The Chairman said that no such effect was 

intended by the Section nor did he think it capable of that 

interpretation: it was designed to make clear how the Canadian 

system of government now operates. If it caused concern, he 

said that consideration could be given to removing it. 
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4. Representation in House of Commons 

Ontario asked why it was deemed necessary to include 

in Bill C-60 the present detailed provisions respecting 

representation in the House of Commons (Sections 71-72). 

British Columbia was particularly concerned about the inclusion 

of the 1974 amendment with regard to the rising floor for Members 

for Quebec with a proportionately diminishing population: it 

would result in an inordinately large House of Commons over time. 

There was a general feeling that such detailed 

provisions need not be included in the main body of the 

Bill. Rather, the Bill might include some general provisions 

governing representation in the House of Commons, leaving it -

to Parliament to deal with the matter from time to time 

subject to such principles as that of proportional representa­

tion and the requirement that a province's representation in 

the House not be less than its representation in the Senate. 

5. Establishment of Courts by Parliament 

There was also a discussion of Section 116 

(constitution of courts for the better administration of Canada). 

British Columbia expressed concern about the possible evolution 

of a dual system of courts and noted that, despite promises to 

act, the federal government had not yet amended the Federal 

court Act to reduce the jurisdiction of that court. The 

Chairman said that this matter was related to the distribution 

of powers and that he doubted that Parliament would wish to 

forego the right to confer exclusive jurisdiction on the 

Federal Court in matters such as the judicial review of 

federal tribunals. Section 116 merely would continue existing 

federal powers under Section 101 of the B.N.A. Act. 

6. Procedure 

The method of adopting constitutional amendments 

respecting the Charter of Rights under Section 131 was also 

raised. British Columbia felt that Section 131 touches 
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property and civil rights in a province and that the 

Parliament of Canada does not have the power to adopt an act 

respecting areas of provincial competence, subject to provincial 

opting-in. Ontario expressed the view that the section, 

particularly Section 131(3),.was ultra vires the Parliament 

of Canada. The Chairman noted that there were many areas of 

the Charter of Rights that were within federal jurisdiction. 

The real legal question, he maintained, was that of severability. 

He added that according to Bill C-60 certain consequences for 

which Parliament can provide would flow from provincial adoption 

of the provisions, such as the repeal of disallowance and 

reservation. Finally, he said that when Parliament enacts the 

Bil~, it will be deemed to be, in certain respects, a resolution 

for constitutional amendment; when and if the provinces also 

approve appropriate resolutions by the existing accepted amend­

ment process, a resolution could be sent to the U.K. unless by 

that time we had a new amending process. 

New Draft Bill 

The provinces requested the opportunity of commenting 

on a revised federal draft before it is finalized. The Chairman 

said that the federal governrnen~ in preparing a new draft, would 

have to bear in mind many views expressed in different forums, 

such as the Special Joint Committee of the Senate and the House 

of commons, as well as the views of the provinces. The various 

procedural and time constraints under which the federal government 

will have to work in the corning months might make it impossible 

for a new federal draft Bill to be submitted to the provinces 

for comment before being introduced in Parliament • 
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DRAFT OF POSSIBLE REVISIONS OF CLAUSES IN BILL C-60 

CONCERNING THE QUEEN AND THE GOVERNOR GENERAL 

BILL C-60 

30. The sovereign head of Canada is Her 
fajcsty the Queen. who shall be styled the 

Queen of Canada and whose sovereignty as 
such shall pass to her heirs and successors in 
accordance with law. 

•J~. The Constitution of Cinada shall be 
the supreme l;iw of the Canadian federation, 
and all oi the institutions of the Canadian 
federation shall be governed by it and by the 
conventions. customs and usages hallowed by 
it, as shall all of the people of Canada. 

42. There shall be an officer for CJn.1d;1 
stvled the Governor General of Canada, who 
shall be appointed by the Queen _by h:1tcrs 
patent under the Great Sea! nf Can~da on 
the advin of th.: Council of State of Canad:1· 
.ind ..., ho ~hall represent the Queen_ in 

CJnada and c.\crci,e for her thc_prerogallvc_s. 
functions and authority beloni:ing. to her 1n 
respect of Canad.i by the Const1tut1on of 
Caoada or othcr.,.ise pursuant to law. 

POSSIBLE REVISION 

30. The head of state of Canada 
is [shall continue to beJ Her 
Majesty the Queen, who shall be 
styled the Queen of Canada and whose 
sovereignty as such shall pass to 
her heirs and successors in 
accordance with law . 

* 35. ( l) The Constitution of 
Canada shall be the supreme law of the 
the Canadian federation. 

(2) Except where otherwise 
expressly provided in this Act, 
this Act does not abrogate or 
alter any constitutional conventions, 
customs or usages. 

42. (1) There shall be an 
officer fo~ Canada styled the 
Governor General of Canada and 
Commander-in-Chief of the Canadian 
Forces who shall be appointed as 
such by the Queen by commission 
under the Great Seal of Canada, 
on the advice of the Council of State 
of Canada . 

(2) The Governor General of Canada 
shall represent the Queen in Canada 
and exercise for her the prerogatives, 
authorities and functions, belonging 
to her in respect of Canada by the 
Constitution of Canada or otherwise 
pursuant to law, other than those 

I 
belonging to her under subsection ( 1) 
of this section and subsections 45(1) 
and 48 (3). 
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43. The executive govcrnmenl of and over 
Canada shall be vested in the Governor Gen­
eral of Canada, on behalf and in the name of 
the Queen. 

•'-'· The Governor General of Canada 
shall have precedence as the First Canadian. 
and the oflice of the Governor General shall 
stand above and apart from any other public 
office in Canada. 

- 2 -

45. (I) The tenure of office of the Gover­
nor (ieneral of Canada shall be at lhe picas• 
ure of the Queen, expressed by her 011 the 
advice of the Council 0f Slate of Canada. but 
unlc,~ so expressed lhe Governor Gencrnl 
~hall hold office for a period or fi,·c year, 
from the time of his or her appointment. 
subject 10 his or her re-appointment to such 
office for a further period nol cxccedin~ 

three years. 

Cl Apf"1intmcn1s to the office of Gover­
nor General of Canada shall be made from 
among those citizens of Canada having the 
stalure in Canada adjudged 10 be suitable \O 

lhat office. 

(3) The salary. allowances and pension ur 
the Governor General of Cu,ada shall be 
fixed and provided by the Parliament of 

Canada. 

CONFIDENTIAL 

POSSIBLE REVISION 

43. The executive government of 
and over Canada shall continue to be 
vested in the Queen and shall be 
carried on by the Governor General of 
Canada on behalf of the Queen. 

44. The Governor General of 
Canada shall have precedence after 
the Queen and the office of Governor 
General shall stand above and apart 
from any other public office in 
Canada. 

45. (1) The tenure of office of 
the Governor General of Canada shall 
be at the pleasure of the Queen, 
expressed by her on the advice of the 
Council of State of Canada, but, 
unless otherwise expressed, the 
Governor General shall hold office 
during pleasure for a period of five 
years from the effective date of 
his or her appointment subject to 
his or her re-appointment to such 
office for a further period not 
exceeding three years. 

(2) Appointments to the office of 
Governor General shall be made from 
among citizens of Canada except 

•• 

• 

that no member of the Cabinet or of 
either of the Houses of Parliament 
is eligible to be appointed to that • 
office. 

(3) The salary, allowances and 
pension of the Governor General of 
Canada shall be fixed and provided 
by the Parliament of Canada. 
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48. (~) Fur greater certainty. nothing in this 
•\et re,pccting the Guvcrnor General uf 
CJnadJ or the office: of G,wernur General 
sh.ill be ·un,trucd as prc..:luJing the Queen. 
on the ad\i.:e of the Council of SlJte of 
Can.ida. from excrcisin)l while in Canada 

• 

• 

any or the powcra, authorities or functions of 

the Governor General under this Act; and it 

S.. The qualifications of persons to be 
members of lhe Cabinet and their continua­
tion as such members shall. subject lo this 
t\cl Jnd except as otherwise: regulat.:d by 
law. be go"erncd by accepted usage. except 
1ha1 no person is eligible 10 be a member of 
the C'Jbinel unless he or she is a member or 
one of lhc I louses of the Parliament 0f 
Canada or is qualified to be a candidate for 
election 10 1hc: Hou~ of Commons of 
Canada. 

~h. There shall be unc Parliament for 
Canad.1. ,unsi~ting of the Governor General 
of CJnada. an upper house styled the House 
of the Federation. and the !louse of 
Common,. 

- 3 -
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POSSIBLE REVISION 

4 8. ( 2) Nothing in this Act 
respecting the Governor General of 
Canada or the office of Governor 
General shall be construed as precluding 
the Queen, on the advice of the Council 
of State of Canada, from exercising 
while in Canada any of the powers, 
authorities or functions vested in her 
or the Governor General and exercisable 
~ the Governor General under this Act. 

54. ( 1) No person is eligible to 
be a member of the Cabinet unless he 
or she is a member of the Houses of the 
Parliament of Canada or is qualified 
to be a candidate for election to the 
House of Commons of Canada. 

(2) A person is not qualified to 
be a member of the Cabinet for more 
than six months during which he or 
she is not a member of one of the 
Houses of Parliament. 

56. There shall be one Parliament 
for Canada, consisting of the 
Governor General of Canada acting on 
behalf of the Queen, an upper house 
styled the House of the Federation, 
and the House of Commons. 

78.1 Nothing in this Division 
shall be held to derogate from the 
status of the Lieutenant Governor 
of any province or from· the rights 
or privileges granted or secured by 
the Constitution of Canada to the 
Lieutenant Governor, the legislature 
or the government of any province . 
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British Columbia's Comments on Aspects of Bill C-60 Not Yet 

Considered by the Continuing Comntlttee of Ministers on the 

Constitution 

This document contains some of the concerns of the 

Province of British Columbia with respect to certain of the 

provisions of Bill C-60, the Constitutional Amendment Act, 1978. 

It does not include the Province's views on the subjects of 

the Monarchy, a Charter of Rights, the Senate of Canada, or 

the Supreme Court of Canada. The Province's position on 

these latter issues are contained within British Colurobia's 

proposals for Constitutional change previously made public. 

Some of British Columbia's concerns with respect 

to certain of the provisions of Bill C-60 include the 

following: 

(1) The Preamble 

British Columbia questions the need for both a 

Preamble and a Statement of Aims in the Constitution. A 

preamble is always read as a part of an Act intended to 

assist in explaining its purport and object. The proposed 

preamble however points to "aims" to be enacted as part of 

the body of the statute (ss. 3 & 4) which are to be binding 

on both orders of Government and their Legislatures. The 

"aims" should be deleted altogether so that the preamble 

stands on its own as an aid in interpretation. 

British Columbia is concerned with the preamble's 

emphasis on "enduring communities of distinctive origins" and 
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"English-speaking and French-speaking communities" and asks 

that the wording of the preamble be carefully re-examined 

line by line bearing in mind that the preamble will be used 

as a guide to the interpretation of the substantive provisions 

of the proposed Constitution. 

(2) The Statement of Aims (ss. 3 & 4) 

It is British Columbia's position that the proposed 

Statement of Aims should be removed from the Draft Constitution. 

The proposed Statement of Aims would not only be 

used by the Courts in the interpretation of the remaining 

provisions of the Constitution but would be read as binding 

on the legislatures and governments of the provinces as well 

as on the Parliament and government of Canada (s. 130) therefore 

imposing serious limitations on the legislative authority of 

both orders of government whose powers would be interpreted 

in light of the Statement of Aims. 

By including certain customary principles and 

traditions of Parliamentary Democracy in the Statement of 

Aims there is the danger that other customary principles are 

by implication excluded. As well, important aims of the 

Federation such as the effective accommodation of diverse 

regional interests in the national decision-making process, 

are omitted from the Statement of Aims. 

• 

• 

• 
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The substantive provisions of the statute should 

be left to speak for themselves without the constricting 

gloss of a Statement of Aims. British Columbia supports 

Ontario in its insistence that the Statement of Aims be 

deleted from the Draft Constitution (see Ontario Document 

830-67/015). 

( 3) Territories of Canada (s.32) 

Section 32, which provides that Canada includes 

some territory that is not included in any p~ovince or 

territory, is unacceptable to British Columbia which believes 

that this matter is better left to common and International 

law. 

(4) Constitution the Supreme Law (s.35) 

Section 35 provides that the Constitution is the 

supreme law of Canada and that the institutior5and people 0£ 

the Canadian federation shall also be governed by constitutional 

conventions, customs and usages. It is unecessary to put 

such a basic and self-evident principle in the Constitution 

that it is the supreme law of Canada; however, far more 

serious is the reference to conventions, customs and usages 

which gives these hitherto legally unenforceable rules the 

force of law and may well hinder the future develofment of 

further conventions. British Columbia agrees with Ontario 

that section 35 be deleted (see Ontario Document 830-67/015) • 
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(5) Administration & Enforcement of Laws (s.36) 

Section 36 which provides for the a~~inistration 

and enforcement of laws by the federal or provincial authority 

responsible for making them seriously undercuts present 

provincial authority respecting the enforcement of the 

criminal law. Section 36 is not acceptable to British 

Columbia and we concur with Ontario's call for the section's 

removal from Bill C-60 (see Ontario Document 830-67/015). 

(6) The Council of State of Canada (ss. 49 & 50) 

If Canada is to remain a Constitutional Monarchy 

the name of the Queen's Privy Council for Canada should not 

be changed as sections 49 dnd 50 provide. 

(7) The Cabinet (ss. 53 & 54) 

If the rich inheritance of constitutional convention 

surrounding Cabinet government in our Parliamentary system 

must be included in the written constitution care should 

be taken that in doing so important conventions are not 

omitted. Section 53 of Bill C-60 is deficient in that while 

it speaks of the Prime Minister's advice to the Governor 

General it does not make clear that where the government 

does not enjoy the confidence of the House of Commons the 

Governor General may refuse to follow the advise which is 

tendered to him by the Prime Minister but may exercise an 

independent discretion. 

• 

• 

• 

• 
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The last phrase in section 54 "or is qualified to 

be a candidate for election to the House of Commons of 

Canada" should be deleted as these words would enable 

almost any person to be eligible to be a member of the 

Cabinet. 

(8) Membership of the House of Commons (ss. 71 & 72) 

British Columbia does not favour the retention 

in sections 71 and 72 of the 1974 amendments to the B.N.A. Act 

which provide for a decennial increase in the membership of 

the House of Commons based on a rising floor for members 

from Quebec. 

The principle of representation by population can 

be preserved without unduely increasing membership in the 

House of Commons. The automatic increase of Quebec 

representation by 4 members every 10 years and the determination 

of membership from other provinces in light of this automatic 

increase means that there may well be an inordinate n~~ber 

of members of the Commons in the future, especially should 

the population of Quebec decrease in proportion to that of 

the whole country. Such an increasing membership is not 

only undesirable from the point of view of the effective 

operation of the Commons but also requires serious 

reconsideration when the unecessary cost to the taxpayer is 

also born in mind . 
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(9) ~eceral Courts (s. 116) 

The growing purported jurisdiction of the Federal 

Cou=t of Canada remains of concern to British Columbia. 

We are opposed to 2 levels of the judiciary being enshrined 

in the Constitution under s. 116. Section 116 should make 

it clear that any jurisidiction given to any federally 

created Court does not derogate from the jurisdiction of 

the superior, district, and county courts of each province 

2nd that the provincial superior Courts may have concurrent 

jurisdiction with any federally created Court. 

( 10) The Implementation Provisions (ss. 125-133) 

The Govern..~ent of the Province of British Col~rn.bia 

canjot accept the irn?lementatio~ provisions of the Bill C-60 

(ss. 125 to 133). 

Sections 125 and 126, while stating that the 

designated provisions are not enacted by the Act, deem them 

to have been approved by a resolution of both Houses of 

Parliament which may be taken up as on a joint address or 

by proclamation. These sections ignore the limitations of 

s.91(1) of the present B.N.A. Act and are repugnant to the 

esta~lished constitutional convention that requires provincial 

consent to such provisions before asking Parliament to adopt 

a joint address. 
section 127 purports to give Bill C-60 prevalence 

o•rer the B .. LA. Act in the event of conflict or inconsistency • 

• 

• 

• 

• 



• 

• 

• 

- 7 -

Even if this section was to be applied only to certain of 

the undesignated provisions of the Bill it assumes incorrectly 

that the Parliament of Canada could enact such a blanket 

provision with respect to those provisions. 

As mentioned above British Columbia does not 

agree with the inclusion of the Statement of Aims in the Bill 

especially in view of section 130 which speaks of them as 

being binding on the legislatures and governments of the 

provinces. 

Section 131 (1) purports to enact the provisions 

of the Canadian Charter of Rights and Freedoms and then to 

have them read as extending only to federal matters. The 

Parliament of Canada does not possess the legislative 

authority to enact the provisions of the Charter touching on 

provincial matters and therefore possesses no authority to 

enact them and then purport to have them read as extending 

only to non-provincial matters. 

Not only is s.131(1) ultra vires but s.131 (2) is 

beyond the authority of the Parliament of Canada which 

cannot alter the conventional method of securing amendments 

to the Constitution through enactnient of a measure, then 

deeming it a resolution which may be taken up as on a joint 

address. 

The Parliament of Canada cannot unilaterally enact 

that section 90 and the disallowance provisions of the B.~.A. 

Act no longer apply to a province or provinces any more than 

it could enact that such provisions apply to a province or 

the provinces in the first place (s.131(3) and (4)) . 
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PREi\MBLE 

Proud of our heritage 

Confident of our future 

Acting of our sovereign will 

We, the people of Canada, declare our common purposes: 

To cherish the right of each individual 
to drvelop his full potential 

To honour each sex, race, colour 
and creed as rqual 

To establish just laws 

To manage our resources 

To seek the reduction of social and 
economic disparities among our regions 

To strivr always to eliminate poverly from our land 

To maintain the beauty of our environment 

To dedicate the efforts of our country 
to the attainment of peace in the world. 

In recognition of these purposes 

We therefore 

Reaffirm our belief in fcderaiism 
as Lhe system of government best suited 

to the achievement of unity through diversity 

Recognize our country as one whose 
official languages are EnglJsh and 'French 

and whose culture 1:s -an inheritance from many lands 

And 

Proclaim our Constitution: 
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Final List of Delegates 
Liste definitive des delegu~s 

Federal-Provincial Relations Office 

R.G. Robertson 
Secretary to the Cabinet for 

Federal-Provincial Relations 

F.A.G. Carter 
Special Advisor 

John Hayes 
Special Advisor 

N.R.J. Gwyn 
Assistant Secretary to the Cabinet 

for Federal-Provincial Relations 
(Studies and Research) 

S.G. MacKinnon 
Justice Liaison Officer 

B.J. Reed 
Constitutional Advisor 

J.R. Hurley 
Advisor 

B.L. Hodgins 
Federal-Provincial Relations Officer 

(Co-chairman) 
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P.C. Skippon 
Federal-Provincial Relations Officer 

R.J. Taylor 
Federal-Provincial Relations Officer 

Privy Council Office 

R. Rabinovitch 
Assistant Secretary to the Cabinet 
(Priorities and Planning) 

L. Tousignant 
Assistant Secretary to the Cabinet 
( Social Policy) 

Department of Justice 

R. Tasse 
Deputy Minister and 
Deputy Attorney General 

B.L. Strayer 
Assistant Deputy Minister (Public Law) 

and Special Counsel on the Constitution 

Gerard Bertrand 
Associate Chief Legisla1=-±:-ve- Coun-&el 

F.J.E. Jordan 
Director, Constitutional, Administrative 

and International Law Section 

A. Desjardins 
Director, Advisory and Research Services 

E.I. MacDonald 
Senior Counsel 

D.A. Kubesch 
Legal Officer 

L.A. Willis 
Legal Officer 

Department of Communications 

Jean T. Fournier 
Senior Assistant Deputy Minister 
(Policy) 

K.T. Hepburn 
Director General 
National Telecommunications 

M. oolgin 
Director General 
Federal-Provincial Relations 

• 

• 

• 

• 
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Department of Finance 

G. Veilleux 
Director General 
Tax Policy 

R.A. Short 
Director 
Tax Policy Legislation 
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Fisheries and Environment Canada 

D.D. Tansley 
Chairman 
Fisheries Research Board 

D.J. McEachran 
Assistant Deputy Minister 
Pacific and Freshwater Fisheries 

Department of Energy, Mines and Resources 

G.W. Tough 
Director General 
Energy Strategy 

Secretary of State 

P. Juneau 
Under-Secretary 

Peter Grant 
Consultant 
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SASKATCHEWAN 

Howard Leeson 
Deputy Minister to the Premier 

for Intergovernmental Affairs 

Richard Gosse 
Deputy Attorney General 

Robert Weese 
Director, Intergovernmental Affairs 
Executive Council 

Patrick McDonald 
Co-ordinator, Constitutional Law 
Department of the Attorney General 

Philippe Dore 
Research Officer 
Office of Intergovernmental Affairs 
Executive Council 

George Taylor 
Constitutional Consultant 

Richard Simpson 
Communications Consultant 
Communications Secretariat 

George Peacock 
Constitutional Consultant 

Roy Meldrum 
Constitutional Advisor to Cabinet 

• 
(Co-chairman) 

• 

• 

• 
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ONTARIO 

H. Allan Leal 
Deputy Attorney General 

D.W. Stevenson 
Deputy Minister 
Ministry of Intergovernmental Affairs 

A.N. Stone 
Senior Legislative Counsel 
Ministry of the Attorney General 

E.D. Greathed 
Executive Director, Intergovernmental Affairs 
Ministry of Intergovernmental Affairs 

David Hobbs 
Executive Director 
Communications Division 
Ministry of Transportation and Communications 

D.W. Mundell 
Director, Constitutional Law 
Ministry of the Attorney General 

G.S. Posen 
Director, Federal-Provincial and 

Interprovincial Affairs Secretariat 
Ministry of Intergovernmental Affairs 

M. Fordyce 
Director, External Activities 

Coordination Secretariat 
Ministry of Intergovernmental Affairs 

J. Cavarzan 
Senior Crown Counsel 
Ministry of the Attorney General 

L. Weinrib 
Counsel, Constitutional Law 
Ministry of the Attorney General 

Tony Salerno 
Ministry of Treasury and Economics 
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Robert Normand 
Sous-ministre 
Ministere des Affaires intergouvernementales 

-Rene Dussault 
Sous-ministre 
Ministere de la Justice 

Pierre Le Fran9ois 
Sous-ministre adjoint 
Ministere des Affaires intergouvernementales 

Jean-K. Samson 
Directeur du Service juridique 
Ministere des Affaires intergouvernementales 

Gilbert L'Ecuyer 
Conseiller aupres du Sous-ministre adjoint 
Direction generale des Affaires canadiennes au 
Ministere des Affaires intergouvernementales 

Gil Remillard 
Directeur A.I. du Service juridique 
Ministere des communications 

Louis Lecours 
Directeur A.I. des Affaires institutionnelles 
Direction genP.rale des Affaires canadiennes au 
Ministere des Affaires intergouvernementales 

• 

• 

• 

• 
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NOVA SCOTIA - NOUVELLE-ECOSSE 

Gordon F. Coles 
Deputy Attorney General 

John Mullally 
Deputy Minister 
De~artment of Fisheries 

Innis G. MacLeod 
Constitutional Advisor 
Office of the Premier 

Duncan Fraser 
Constitutional Advisor 
0ffice of the Premier 
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NEW BRUNSWICK - NOUVEAU-BRUNSWICK 

Barry Toole 
Secretary 
Cabinet Committee on Policy and Priorities 

Alan Reid 
Director, Legal Research 
Department of Justice 

Don Dennison 
Co-ordinator 
Intergovernmental Affairs Cabinet Secretariat 

Francis McGuire 
Council of Maritimes Premiers' 

Walter Steeves 
Department of Transportation 

• 

• 

• 
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MANITOBA 

D.R.c. Bedson 
Clerk of the Executive Council 

R.H. Tallin 
Legislative Counsel 
Department of the Attorney General 

A. Kerr Twaddle 
Legal Counsel 

Brian F. Squair 
Departmental Solicitor 
Department of the Attorney General 

C.A. Perry 
Assistant Deputy Minister 
Taxation Division 
Department of Finance 

J.R. Eldridge 
Assistant Deputy Minister 
Federal-Provincial Relations 
Department of Finance 

Doug Smith 
Assistant Deputy Minister 
Communications Division 
Department of Consumer and Corporate Affairs 

D.M. Sanders 
Assistant Deputy Minister 
Department of Municipal and Urban Affairs 

Ian Haugh 
Assistant Deputy Minister 
Mineral Resources Division 
Department of Mines, Natural Resources 

and Environment 

Gordon Backhouse 
Director of Marketing and Administrative Services 
Manitoba Telephone System 

K.H. Doan 
Director of Fish and Wildlife 
Department of Mines, Natural Resources 

and Environment 

j: •• 
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BRITISH COLU lBIA - COL0,£BIE-BRIT IQ .iE 

lel vin H. Srni th 
Deputy Iinister 
Constitution l Aff irs 
Office of the Premier 

Rich rd Vogel 
Deputy Attorney General 

H rold P ge 
Assist nt Deputy ~Iinister 
1inistry of Energy, Trans. rt and 

Comrnunic tions 

Al n Murry 
• ssist nt D uty tinist r ( ns rv t · n 
Ministr~ of th En ironrnent 

t r 
En ir run t 
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PRINCE EDWARD ISLAND -~ .. ILE..:.DU-PRINCE-'EDGUARD 

Douglas B. Boylan 
Secretary to the Cabinet 
Office of the Premier 

•• J •• 
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Deputy Minister 

- 12 -

1\LDER'l'A 

Department of Federal and Int rgovr.irnm ntal 
Affairs 

W. Henkel 
Assistant Deputy Attorney General 
Constitutional Law and Energy Law 
Department of the Attorney General 

Gordon Haase 
Assistant Deputy Minister 
Finance and Planning 
Department of Utilities and Telephones 

Graham Reid 
Chief Legislative Counsel 
Department of the Attorney General 

Oryssia J. Lennie 
Director, .Research and Planning 
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