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Introduction 

This memorandum is designed to provide 
Ministers with a review and assessment of the first 
phase of intensive constitutional discussion which was 
completed last week in Vancouver. While it is. primarily 
an informational document, it does request some broad 
policy direction from Cabinet (see Part III, pp. 30-40). 

sections: 
The memorandum is divided into three main 

below: 

- An overview and general assessment of the 
constitutional talks to date 

- A status report on each of the twelve items 
of negotiation 

- A concluding section on strategic issues 
which indicates further work to be completed 
in August in oreparation for the August 26-29 
CCMC meeting and the September 9-12 
First Ministers Conference, and which seeks 
some general policy guidance. 

A summary timetable of relevant events appears 

May 20 

May 21-24 

Quebec referendum 

Minister of Justice's meetings 
in provincial capitals (except 
Quebec City). 

June 9 

June 17 

July 8-11 

First Ministers Conference, 
24 Sussex Drive. 

Meeting of the continuing committee 
of Ministers Responsible for the 
Constitution (CCMC) in Ottawa. 

Week 1 - Constitutional negotiations 
--- begin in Montreal. 



July 15-18 

July 22-24 

July 24-25 

July 28 -
August 25 

August 14-15 
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Week 2 - Constitutional talks 
--- continue in Toronto . 

Week 3 - First phase of intensive 
--- constitutional discussion 

concludes in Vancouver. 

Prime Minister Trudeau meets 
Premier Lougheed in Ottawa about 
oil pricing. Talks break down. 

Interim period prior to final cc.~c 
meeting during which committees of 
officials will continue to meet. 

Quebec National Assembly discussion 
of constitutional reform. 

August 21-22 Annual Premiers' Conference to be 
held in Winnipeg. 

August 26-29 Final CCMC meeting in this round 
of talks. To be held in Ottawa. 
Possible extention into week of 
September 2. 

September 8-12 First Ministers Conference to be 
held in Ottawa. 

At the June 9 First Ministers meeting twelve 
items were identified for the intensive consti~utional 
discussion, and it was agreed that the federal and 
provincial Ministers responsible for the Constitution 
would report back to the September First Ministers 
Conference on progress made during the summer on each of 
the twelve items. The items are: 

l. Charter of Rights 

2. Patriation and Amending Formula 

3. Principles/Preamble to the New Constitution 

4. Equalization 

5. Supreme Court 

6. Family Law 

7. Fisheries 

8. Resources 

9. Offshore Resources 

10. Powers over the Economy 

11. Communications 

12. Senate/Second Chamber 

.,.._-=---
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Overview and General Assessment of Constitutional 
Discussions to Date · 

A. Mood of the Talks and General Progress so Far 

f . In summarizing progress to date, it is probably 
air ~o ~ay that we are at the key point in the 

n7gotiating process. We have spend the bulk of the 
~irst_three weeks in the first phase of negotiations 
in ~h 7ch the various participants established their 
pos 7tions, attempted to communicate the justice of 
their ca~se, and tested the strength of their 
adversaries. There were some indications in the 
~ird_week of a r 7a~iness to move to a second stage 
in ~hich the participants would begin to search 
actively for common ground, and to indicate a 
willingness to move some distance towards one another 
and a desire to establish the terms of a settlement 
which all participants can subscribe to and defend 
politically to their own constituents. Needless to 
say, this is a perception of the process from the 
inside and is little recognized as yet by the press 
and public, a fact which is hardly surprising, since 
the talks are taking place behind closed doors. 

In this first phase of negotiations, the federal 
government has fared well, staking out a tough position 
and defending it successfully, both in private and 
public (e.g. at press conferences). As we will see 
in a moment, the strategy which Cabinet established 
prior to the start of constitutional talks has been 
implemented and is operating effectively. 

Initial provincial suspicion of federal government 
intentions has been gradually supplanted -over the 
three-week period by the realization that the country's 
circumstances have changed since the last constitutional 
round, as have the fortunes of the federal government, 
and that Ottawa means what it says in the positions 
it is advancing and the tough approach it is taking in 
these talks. There is little apparent recognition 
among most provinces of the fundamental importance o_f 
the Quebec referendum; indeed as far as the CCMC is 
concerned, it is very much business as usual. 

The adjustment of the provinces to this new 
situation and to an unfamiliar bargaining environment 
in which the federal government is asking for powers, 
not just giving them away and is clearly determined 
to achieve constitutional change this fall, has 
taken some time. However, there have been some 
indications towards the end of the third week 
(principally Saskatchewan's statement accepting the 
principle of the economic union) of a provincial 
willingness to concede~ ground on areas of 
contention in the hope of breaking the stalem~te'. and 
some provinces have indicated in private, a wil~ingness 
to make a deal. On the other hand, the chang 7 ii:i, 
the Saskatchewan position may only be a negotiating . 
tactic rather than a change of heart (in which case it 
will probably turn out to be a major tactical error)· 
It may just be an attempt by Mr. Ro~ow t~ get . 
himself out of the corner he had painted himself into 
in Toronto when he appeared to be completely unreason­
able in his emotional reaction against the concept of 
the economic union. 
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The item dealing with powers over the economy 
dominated the three weeks of constitutional 
discussions, without a consensus emerging at this 
stage. But a good deal of work was done on the other 
1tema a■ well, and this is detailed in Part II of this peper. 

In the first week the Senate surfaced as an 
item ot livwly interest on the part of the provinces, 
and it continues to attract a good deal of attention. 
The Supreme Court proposal, which is widely supported 
bl the provinces, provides for an 11-member court 
w th 6 common law and 5 civil law judges, an 

which would result in a remarkably open 
principle of duality, 

when one considers that 
d this particular idea. 
ous items in no sense saw 

ther against the federal 
o has been the most 
federal position. Indeed, 

------ -- ·--~~allr unique in being the 
only 1t•m ln which there is universal provincial 
oppo1ition to the approach taken by Ottawa (although 
the l&me l0-l aplit a.-ciats in some parts of the 
communication, item)1 even then, however, on off­
shore re1ource1, the provinces are not in agreement 
a.monq themaelvea on how to implement their agreement 
in principle. 

In aumm~ry, it ia uaeful to recall that, prior 
to the ■ tart of theae di10u11ion1, and even until the 
end ol the ••oond week, there was some question in 
people's minda about whether the talks might break 
down, in view of the hard federal stance. In 
r•viewinq the tht•• weeka, it ia fair to conclud• 
that the federal 9overM1ent prened the provinces to 
the limit, but not beyond, and that we begin August 
with the proo••• intact and the sta9e 1et eor rapid 
progre1s, ■ hould that be the collective desire of the 
participant■ when the CCMC reconvene, in three weeka' 
time. Th• o~tcome oe the intervening Premiera' 
Conlereno• may b• critical to progre1 

B. Governm•nt nd Straton 

con1titutional ,trategy, 
nd Planning Committee and 

of July, was compoaed of 

Th• tederal 
• app~oved by Pr 

Cabinet at the be 
five el•ment11 

l. 

2. 

3. 

To in1i1t on the distinction between the 
people'• paokaqe and the package for 
overnment11 

To ~&ke it cle1r to the provincial 
government• and the public that the federal 
qove:rnment i1 committed to a deadline on 
the people'• package, 

To meke it clear that the tederal 
government wo~ld not bargain elements ot 
the tir1t package agai.n1t element• ot th 
1econd1 
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5. 
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To insist that the federal government was 
prepared to bargain on the second package, 
so long as it involves give-and-take on 
both sides; 

To establish the central linkage between 
resources and powers over the economy. 

?ur_conc~usion at the end of the third week of 
negotiations is that the strategy is working well. 
The federal ~overnment has clearly established the 
ground on which the negotiations will occur and has 
been able to ensure that its basic conditions with 
respect to the process have been met. The people's 
package has been separated for purposes of negotiation 
from the other items on the agenda, and little overt 
effort on the part of the provinces is now devoted 
to the attempt to trade off agreement on "rights• 
~or agreement on "powers". However, our impression 
is that several provinces will wish to hold off on 
submitting their final position on the Charter of 
Rights until they see what the total package might 
contain. 

The existence of a deadline and the threat of 
unilateral federal action in the absence of full 
agreement are perceived as real; indeed, the 
provincial concern now is, first, that the federal 
government may be looking for an excuse to move 
unilaterally, the excuse being that the provinces 
are uncooperative, narrow in their outlook and 
interested in their own rather than the nation's 
interests. And second, that, if unilateral action 
does occur, it may proceed on a wider front than 
simply the people's package. 

The linkage between resources and powers over 
the economy has been clearly established,as is 
evidenced by the fact that a single committee of 
officials is addressing both issues. 

What remains to be done, so far as our statement 
of strategy is concerned, relates to Item 4; that is 
to say, "good faith" bargaining on the second package, 
involving give-and-take on both sides, awaits our 
entry into the second phase of the negotiating 
process. So far, it has b7e~ the ~ed7ral ~overnment's 
policy to assert the bargaining principle in general, 
but to insist that the first sign of movement and of 
a willingness to make a deal needs to come from the 
provinces. These signs began towards the end of the 
third week in Vancouver, and reciprocal action on 
the part of the federal government will be required 
in August. (We return to this subject in Part III of 
this memorandum.) 

The federal government has successfully taken 
the offensive with an approach that S? far ~a~ proven 
to be generally attractive and "explainable in 

ublic. The provinces as a consequence ~ave been on 
~e defensive. The situation, however, is uns~able, 
and the Government of Canada will need to consider 
carefully how best it can maintain the momentum that 
has been established. If the federal government 
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adheres too long to a hard-nosed negotiating position 
and is not able to move quickly to take advantage ' 
of negotiating openings and offers for compromise 
when they present themselves, its toughness may come 
to be seen as intransigence and as an aggressive and 
unbending defence of its own powers. Thus a good 
public case could be fumbled and the initiative could 
move to those who oppose the approach of the Government 
of Canada. However, we must also guard against 
moving too quickly -- for there is no doubt that one 
of the reasons for the limited success there has 
been in the negotiations to date has been the tough, 
uncompromising stand of the government on positions 
which the provinces presume to be politically popular. 
For example, Romanow said on radio on Sunday, that 
the federal position would be highly popular with the 
people of Saskatchewan if the federal government 
decided to hold a referendum on it. 

The key questions which we must face therefore 
are: what issues we should alter our position on, 
and whenand how we should make these new positions 
open~the provinces. These questions are also 
addressed in Part III of this paper. 

C. The Provinces 

Collectively, as we have indicated elsewhere 
in this memorandum, the provinces have been caught 
somewhat off guard by the federal government's 
strategy, and in particular by the fact that it has 
~eveloped precise proposals in the economic area 
that constitute a challenge to provincial freedom 
of action. 

The following provinces might be singled out 
for specific comment: 

l. Newfoundland 

Newfoundland has in effect made a leap 
of faith. It has now decided to give 
total support to the federal government's 
position on the people's package and on 
much of our powers over the economy 
proposal, in the expectation that it will 
receive satisfaction on at least offshore 
resources and possibly on the fisheries 
as well. By doing so, it has acknowledged 
the distinction the Government of Canada 
wishes to draw between the people's 
package and the rest, and has placed itself 
in an exposed position, should the federal 
government refuse to move sufficiently on 
matters of particular concern to it, 
especially on offshore resources. 

2. Quebec 

The Government of Quebec's approach to date 
has not in any way undermined the process 
or compromised the integrity of 0e ta~ks 
and the federalist framework within which 
they are being carried on. 
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Quebec has been forthcoming in discussions 
of. the Supreme Court, principles/preamble 
Senate and family law, while also indicating 
that powers items come first, although Mr, Morin 
has stressed that a reformed senate is no· • 
substitute for changes in the distribution 
of powers. For the first time they have been 
active participants in discussions on the 
topic of patriation and amendment. Their 
position on the distribution of powers and 
powers over the economy has been entirely 
predictable: they are opposed to any steps 
which might weaken Quebec's provincial 
powers. They have also asked for major 
transfers in resources, communications and 
fisheries. While they are prepared to 
discuss the question of the entrenchment of 
certain fundamental rights, they are 
steadfastly opposed to any constitutional 
entrenchment of language rights. 

Their long-term strategy remains unclear, 
although it appears that the outcome they 
would most like to see from the negotiations 
is agreement on some items (e.g. Supreme 
Court) which would undercut Ryan by showing· 
that the PO can negotiate successfully with 
the provinces and the federal government, 
and disagreement on all the powers items, 
thus showing that they are staunch defenders 
of provincial rights against an excessively 
centralist federal government. Thus, Quebec's 
preferred outcome to the negotiations appears 
to be partial success because of Quebec's 
skillful negotiating ability, and overall 
failure because of Ottawa's demands for new 
powers and refusal to concede to Quebec's 
traditional demands. 

3. Ontario 

Ontario has been the strongest supporter 
of the Government of Canada's overall 
position in these talks, especially in the 
area of the division of powers and economic 
matters. They offered a revised draft of 
a new section 121 which would secure all the 
positions which the Government of Canada 
deems to be important. At times the warmth 
of their support in the economic areas 
endangered their credibility, and it would 
not be surprising if they decided, for 
tactical reasons, to put some distance 
between themselves and the federal government 
for a time. They agree in principle with the 
other provinces on the subject of offshore 
resources, and they are opposed to many of 
the federal proposals for the Charter of 
Rights, other than language-education rights. 

4. Saskatchewan 

Saskatchewan has been without question ~e 
most obstreperous and recalcitrant province 
in the course of these talks; the reasons 
for this are obscure. To some extent, they 
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may be functioning as a stalking horse for 
~erta, although the extent to which that 
is a result of circumstance or design is 
not clear. Also, to a certain extent 
Mr. Romanow may be attempting to maintain 
the credibility of his government which is 
publicly vulnerable to attack if it is 
seen to be too close to what is perceived 
as the 'central' Canadian government. He 
may also have been trying to establish 
his credibility as provincial co-chairman 
in the eyes of the other provincial 
Ministers (although if so, this is 
backfiring to some extent). 

Mr. Romanow is clearly under a good deal 
• of pressure and has made a few tactical 

blunders, including a major one by first 
bitterly attacking, and then supporting in 
principle, the federal position on the 
economic union. This has isolated him 
from his provincial colleagues at times. 
Some provinces have taken exception to what 
they believe to be his tendency to use his 
CCMC co-chairmanship as a soap-box from 
which to publicize his province's views. 

While Saskatchewan has been the most 
aggressive province in these talks, .it 
would be wrong to conclude that they have 
strengthened their position as a result. 
If anything, it is the reverse. However, 
the fact that they feel boxed in and in 
danger of being isolated may make them 
difficult. In addition, it is . 
not inconceivable that they may find 
sudden and strong support in Alberta, 
particularly now that the energy talks 
have broken down. 

s.~ 
Alberta has been playing a minimal role 
in these talks and has been virtually 
silent on several issues. Their official, 
as Chairman of the committee dealing with 
powers over the economy and resources, went 
to considerable length to keep resources 
off the table, despite the efforts of 
Saskatchewan to address the matter. It 
is obvious that their role in these talks 
has been shaped by the energy negotiations, 
just as the degree and quality of their 
participation in the future CCMC and First 
Ministers meeting is now in serious doubt 
as a result of the impasse in the energy 
talks. 
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II Status Report: Progress Made on the 12 Items-

This section of the paper is divided into three 
parts: 

The People's Package 

- Patriation and Amending Formula 

- Charter of Rights 

- Preamble/Principles 

Economic Items 

- Resources and !nterprovincial Trade 

- Offshore Resources 

- Fisheries 

- Powers Over the Economy 

- Equalization 

Institutions and other items 

- Senate/Second Chamber 

- Supreme Court 

- Family Law 

- ColTUllunications 

A. The People's Package 

l. Patriation and Amending Formula 

There have been useful discussions on this item, 
especially in the last week. In accordance with the 
federal government's strategy for the meetings, the 
federal delegation has not declared a preference 
for any particular amending formula, but has encouraged 
development of potentially acceptable proposals by 
the Conference as a whole. 

The federal government indicated that something 
in the general area of the follcwing existing for­
mulas would be acceptable: 

The Victoria formula, requi=ing a "national 
consensus" for amendment of matters of 
fundamental concern; such a national 
consensus being the consent of Parliament 
and of six or more provincial legislatures, 
distributed among four regions, representing 
80% of the population. 
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The Toronto consensus, requiring unanimity 
on changes in amendment provisions and in 
provisions affecting provincial ownership 
of natural resources. Changes in other 
entrenched matters would require the consent 
of at least seven legislatures representing 
85% of the population. 

A simple formula, requiring the consent of 
Parliament plus six or more provincial 
legislatures representing 80-85% of the 
population. 

Discussior. in the Committee of Officials centered 
upon the Alberta formula, which would provide for 
amendments with the consent of Parliament and two­
th~rd~ of the provinces representing a simple 
maJority of the population, but if adopted the 
amendment would not apply to a province which had 
expressed its disagreement. 

The federal· aoverrunent indicated that it 
would support any general.formula-that provided 
an effective combination of stability and flexibility, 
that was broadly acceptable to the provinces, and 
that resulted in a generally uniform constitutional 
regime for all the provinces. 

A number of provinces appear to support the Alberta 
approach generally. 

Most of the key issues have been raised 
and differences narrowed to some degree, including 
the possibility of a veto for one or more provinces 
and special protection for a short list of key items, 
such as provincial jurisdiction over and ownership of 
natural resources and certain elements of the amending 
procedure. All provinces have participated a:ctivel:,. 
Quebec has declared its desire for a veto and no 
province has explicitly rejected the notion. One or 
two have said they would want the same, but Ontario 
has not yet made a point of laying claim to a veto. 

The federal government will have to decide whether 
it should declare support for any of the more familiar 
formulas or whether it should make a new proposal. It 
may be necessary to take a position at the August meeting 
of the CCMC, but in all likelihood we can avoid taking 
a firm position on the amending formula until the 
?irst Ministers Conference. 

Charter of Rights 

When entrenchment of the Charter was first 
discussed privately by Ministers on July 16, there 
was only limited provincial support for the principle 
of entrenchment. Only New Brunswick gave unqualified 
support. Newfoundland's support was contingent on 
concessions respecting offshore resources and fisheries, 
with Nova Scotia and P.E.I. proposing deferral of rights 
clisc:ussions until offshore issues were settled. 

~tario's support was limited to fundamental freedoms, 
ratic and a few legal rights as was Quebec's but 
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in the latter case Q b f 
s~oul~ proceed onl; a~~e~cse~~i entrenchment of rights 
distribution of ement of ·the 
their outright pcwers. 0th er_p7ovinces continued 
entrenchment. or strong oppcsition to virtually any 

entrenchmeDespite_general provincial reluctance to 
thos nt of rights (especially as comorehensive as 
of o~f~r?polsed by the federal government);· a committee 

icia s was struck to: 

e~amine ~e provisions of the federal draft 
with~ v7ew to assessing their likely impact 
on existing laws and practices and on 
provincial legislative powers; 

7onsider changes that would clarify and 
improve the language of the draft; 

consider the possibility of initially 
entrenching the Charter only for the federal 
level; 

re-examine the practicality of including in 
the Charter an "override" clause, permitting 
the enactment of laws expressly derogating 
from specified rights; and, 

consider t,,e viability of elevating t:1e Cana­
dian Bill of Rights as a "super-statute", 
the provisions of which would prevail 
over other statutes without entrenchment. 

Following a study and report by officials on 
these matters, some considerable progress has been made. 
Whether this advance will hold is another question since 
some provinces' positions are unstable. 

In general, the following assessment may be made: 

with the exception of Manitoba (and probably 
British Columbia) which remains totally opposed 
to entrenchment of any rights, all provinces 
are likely to accept entrenchment of funda­
mental freedoms and democratic rights-.--

·with the exception of Manitoba and possibly 
Alberta, it may be possible to get agreement 
to entrench some legal rights; 

it may be possible to sell a limited version of 
mobility rights to a fair number of provinces, 
but without including any right to acquire 
and hold property; 

as anticipated, non-discrimination and orooertv 
rights will be virtually impossible to sell; 

general language rights at the federal_level 
will be acceptable, but there are difficulties 
at the provincial level. In particu~ar . 
Ontario will not acceot the same obligations 
as Quebec, Manitoba and New Brunswick. Most 
other provinces will likely accede to the 
minimal obligations proposed for them; 

a fair number of prq_yinces may be brought 
around to accepting the proposal for entrench­
ment of minority language education righ~§; 
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it is ·problematic whether there will be any 
consensus to entrench the Canadian Bill of 
Rights; 

there may well be added support for entrench­
ment if an acceptable general override (not­
withstanding) clause could be devised. 

Despite the foregoing, there are a number of 
difficult problems to be resolved. Many of these entail 
drafting changes which may or may not ultimately gain 
provincial acceptance. Others involve larger policy issues 
on which Cabinet guidance will be sou_ght. before the 
August CCMC meeting. 

3. Preamble/Principles 

Ministerial discussions on this item went 
unexpectedly well. All the main federal aims were 
achieved. The principal objective is to obtain as clear 
as possible a statement of the subjects the various 
participants think should appear in a Preamble. 

The item will be considered again at the next 
CCMC meeting, when drafts from several participating 
governments are likely to be presented. 

All provinces attended the Ministerial session 
in Vancouver, although Alberta and Saskatchewan took no 
part in the proceedings. Quebec, which had prompted 
the discussion, was especially active. Mr. Morin stressed 
the importance of the preamble and suggested that it 
refer, among other things, to the distinctness_ of Quebec 
society and to Quebec as the mainstay of French Canada, 
to Quebec's commitment to fc~9ralism combined with its 
free adherence to the federal system. At the officials 
meeting, Quebec did not ask that provincial self-de­
termination be referred to explicitly in a preamble. 
However, at the Ministers private sessions, Quebec 
(supported by Premier Hatfield of New Brunswick) asked 
for a self-determination clause but also said that they 
would be prepared to agree to having self-determination 
expressed positively (e.g. by saying that Canadians 
originally came together voluntarily and hence, Quebec 
claims they· could leave the union voluntarilv. 
Considerable agreement with this suggestion w~s voiced 
and there was no expressed opposition. 

Several delegations expressed a preference 
for a preamble which was chiefly, if not exclusively, 
inspirational in character. Concern was expressed by 
some delegations about the possibility that a preamble 
to the Constitution might be used by the courts to 
interpret other parts of the Constitution. It was 
also noted that the preamble might not be used by the 
courts to interpret other parts of the constitution 
unless the meaning of those parts was unclear. It 
was decijed that this matter be reviewed at the next 
meeting of the CCMC at the end of August. 
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There was also-wide support for an appropriate 
expression of Canadian linguistic equality but not 
cultural duality. New Brun·swick was the leading voice 
in favour of Quebec's proposals and Ontario also lent 
support. B.C. and Nova Scotia would not allow them­
selves to be carried along by these statements of 
Canadian reality and said, for example, that it did 
not accord with the facts to say that French and 
English are Canada's languages, as opposed to "official 
lan~es." 

B. Economic Items 

l. Resource Ownership and Interprovincial Trade 

By the close of the first round of discussions 
at Montreal, the provinces had been told, in line with 
the July 2 Priorities and Planning discussion, that the 
federal government was not prepared to support those 
important sections of the 1979 Best Efforts Draft which 
provided for (l) provincial concurrency in international 
and interprovincial trade and commerce in resources and 
(2) federal paramountcy to be limited to those situations 
involving a compelling national interest. The provinces 
had also been told that there was no federal support 
for the 1979 draft on the declaratory power which would 
have exempted resources from its application, unless 
the province concerned was in agreement. 

The full import of these moves by the federal 
government took time to "sink in", and was probably 
appreciated fully only when it was made clear, during 
the Toronto discussions, that no easing of the federal 
position was to be expected until provinces moved on matters 
of federal interest, particularly on powers over the econ­
omy. The faderal stand on resources ownership and.inter­
provincial trade was not directly discussed by Ministers 
at Toronto, but was·· atta-cked· -strongly in dHeussion-s on 
other subjects, particularly in talks about the economy. 
An officials corranittee covering both resource owner-
ship and powers over the economy was established at Toronto, 
but did not d~scuss the resource issue because the 
Alberta committee chairman insisted on it being post-
poned despite pressure from other provinces for it to be 
discussed. 

At Vancouver, Ministers spent some time in 
private sessions on the resources issue, Mr. Chr€tien 
indicated his willingness to consider concurrency with 
u..,restricted federal paramountcy. He also expressed 
sympathy concerning problems raised by Saskatchewan 
which had arisen from the CIGOL case and the Canada 
Potash case. The provinces were encouraged to continue 
exploring the whole subject with the federal represent­
atives, but with no promise that a solution would be 
found, or that a change in the federal stand might take 
place. 

On the application of the federal declaratory 
power to provincial resources, Mr. Chr€tien indicated 
a willingness to explore the possibility of a constitutional 
provision requiring ratification by a renewed Upper House 
before the power could be used against the wishes of the 
provincial government concerned. 
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The Committee of Officials spent most of its 
time in Vancouver on powers over the economy and only 
a short and inconclusive period on resources. Despite the 
fact that the 1979 Best Efforts Draft was unacceptable 
to most provinces for widely different and sometimes 
conflicting reasons, most provinces stated their 
disappointment that the federal government had largely 
withdrawn from the earlier joint effort and seemed to 
be making no new effort to resolve differences. 

2. Offshore Resources 

In line with the July 2 Priorities and Planning 
discussion, Mr. Chretien indicated in his opening statement 
at the outset of the Conference, that the federal government 
no longer believes concurrent jurisdiction,·as earlier proposed, 
to be a workable solution with respect to.offshore resources. 
He proposed instead that administrative .arrangei:ter-ttt-s be 
considered and suggested that tnere coula be an .llllproved 
version of the arrangements worked out with the Maritime 
provinces in 1977, including an improved revenue-
sharing formula. 

All-the provinces argue that .. offshore resources -
should be treated in a manner consistent with constitu­
tional provisions for resources onshore. This means that 
on this item there is a 10-l split against the federal 
po.:ti tion. Howevc--£· 1:hen it ..:or:-ic:?·-to implern<?nting: t~ie 
above principle, seven provinces favour constitutional 
recognition of provincial ownership, New Brunswick 
supports the administrative arrangements approach and 
Ontario and MariIEoba do· not'- seem to hold strong views. 

Despite the above alignment of provinces, 
Mr. Chretien maintained his initial position. At 
the end of the second week, he was therefore pressed 
by the provinces to table a precise proposal con­
cerning administrative arrangements, even though most 
provinces consider such an approach to be an unaccept­
able solution. It proved impossible to develop a 
proposal by the third week, but federal officials did 
explore various possibilities .. with thei:i;..provincial 
counterparts. In the absence of a specific proposal, 
the orovinces were rather ~eluctant to discuss adminis­
trative arrangements and they now fully expect a federal 
,,ro;;iosal co be put forwarcl prior to the August 26-,9 
meeting of the CCMC. 

Federal officials are now developing proposals 
for administrative arrangements for consideration by 
Ministers. The possibilities explored with provincial 
officials, without prejudice to an eventual firm federal 
proposal, and using the 1977 Federal-Maritimes Memorandum 
of Understanding as a starting point, can be summarized 
as follows: 

the possibility for the federal minister to 
override provincial views might be madenora 
difficult than i:1 t!ie :1emorandu:;i o~ "r:".e=­
standing; 
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the existence and the roles of the Board set-up 
under the Memorandum might be confirmed in 
the Constitution; 

the 75% share of revenues the provinces 
would receive under the Memorandum might 
be increased, perhaps to 100%; and, 

to assure the provinces that the revenue 
flow would be significant, governments might 
adopt a principle whereby the economic rent 
provinces receive from offshore resources 
would be comparable to the rent from onshore 
resources. 

.. • -3. · Fisheries 

The draft Memorandum to Cabinet of June 27, 1980 
proposed that concurrent fisheries jurisdiction should 
be opposed and that improved arrangements for consultation 
would be the best way of satisfying provincial aspirations. 
At the same time it was suggested that, as a fall-back 
position, full provincial jurisdiction over freshwater 
fisheries and certain coastal species of ·lesser 
importance could be proposed at an appropriate point 
towards the end of the negotiations. During the July 
CCMC negotiations, all aspects of fisheries jurisdiction 
-- both freshwater and marine -- were explored in consider­
able detail. 

The Committee of Officials produced a "best 
efforts" draft of constitutional provisions conferring 
exclusive jurisdiction on the provinces with respect 
to the inland fisheries, with the federal government, 
however, expressing strong reservations as to the 
workability of the regime. 

There was general agreement that salmon and 
other "diadromous" (freshwater - salt water) species 
should be subject to a special regime, but differing 
views were expressed on the nature of the regime that 
should be adopted. The federal position was that Parliament 
should retain exclusive jurisdiction over these 
fisheries, both at sea and in rivers. Most provinces 
argued for a form of concurrent jurisdiction, leaving 
the federal order of government with jurisdiction only 
with respect to the total allowable catch and the 
division of the catch between provinces. The federal 
government considered this approach to be unacceptable, 

The federal government also proposed that if 
inland fisheries jurisdiction were to be transferr 7d, 
some federal authority should be retained over env1ro~­
mental protection in inland waters (which ~t pr 7sent_is 
based largely on the fisheries power), _native fisheries, 
and the prevention of fish disease. With respect to the 
environmental question, it was indicated that the federal 
concern is primarily centered on salmon streams_as well 
as trans-boundary rivers and lakes where e~fective . 
action would be beyond the powers of any sing~e ~rovince. 
These questions remain open for further negotiat~on. 
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A "best efforts" draft was also developed with 
respect to aquaculture and certain specified fisheries 
conducted in tidal waters -- the so-called "sedentary 
species" such as clams and oysters (which unlike the free 
swimming species are essentially stationary) and 
marine plants, Again, however, there were strong federal 
reservations on the practicality of this option. This 
aspect was also covered in the "best efforts• draft, 
although the key questions of the exact species to be 
covered and the area involved have not yet been discussed. 

The most important issue remains the coastal 
fisheries, and here there are still significant differ­
ences. The federal position is that exclusive federal 
jurisdiction should be maintained, but that "legal 
mechanisms" -- not necessarily of a constitutional nature 
could be developed to ensure more meaningful consultative 
procedures. Nova Scotia still appears to support this 
approach, but most other provinces appear to favour some 
form of concurrency with federal paramountcy over the 
areas that have an interprovincial or international 
dimension, and provincial paramountcy over areas of 
primarily local impact. There were, however, 
differences among the provinces on the form that 
concurrent jurisdiction might take. There was some 
discussion of the form that improved consultative 
mechanisms.might take, and this question is to be 
pursued further in August, 

4. •• Powers. Over the Economx 

The federal position on powers over the economy 
dominated the three weeks of discussion. Briefly, this 
position is to secure in the Constitution the Canadian 
economic union by making provision for the free flow 
of persons, capital, services and goods across the 
country. Discrimination on the basis of province of residence 
or origin would be prohibited. 

The provinces were first put off balance 
because they did not expect the federal proposals to 
be as direct: They were then shocked when they 
realized that the federal government was serious about 
its proposals and had no intention of backing away. 

Saskatchewan and Alberta were particularly 
troubled by the linkage made between powers over the 
economy and resources, and it was not until the end of 
the third week that Saskatchewan decided that it had 
to make some concessions in order to have a serious 
discussion on resources. 

It may well be that a basic difference of prin­
ciple exists between the federal government and the 
provinces as to whether the national economy transcends, 
or is simply an aggregation of the regional economies. 
Certainly, there are some clear signs that the cleavage 
in outlook runs as deep as this. In particular, some Western 
provinces may want to be able to regulate the external world 
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which impacts on their major resource areas (e.g., 
potash L, Saskatchewan and oil and gas in Alberta. In 
effect, they appear to believe that the national 
economy consists of a series of regional economies and 
that the provinces themselves should control these 
regional economies. This is a fundamentally different 
view of Canada from that held by the federal government 
and Ontario and may well be the underlying cause of the 
concern and resentment which the provinces have towards 
the federal economic proposals. In turn, such differ­
ences on the nature of an economic union can explain 
the significantly different views that emerged on 
suitable derogations to be allowed in respect of a 
constitutional acknowledgement of a Canadian economic 
union. These differences can also explain the differing 
views on whether politicians or the courts should make 
the decisions in cases of conflict. 

The basic provincial reactions to our position 
can be summar;zed as follows: There is widespread accept­
~nce of the principle of economic union although there 
is no con~ensus on the best means of making it operative. 
Some provinces are concerned that the courts will have 
too great a role in the economic field; they want 
disagreements over the implementation of the principle 
of an economic union to be settled by politicians not 
judges. 

The· four Atlantic provinces will probably 
end up in agreement with our position if we can assure 
them that regional development will not be adversely 
affected. Quebec will be opposed because it sees our 
position as weakening provincial powers; however, it 
will be embarrassed to have to contradict its own 
White Paperwhich'strongly supports a Canadian common 
market. Ontario is strongly in favour. Manitoba has 
indicated a certain degree of approval. Saskatchewan 
has approved enshrining the principle of an economic 
union and, in the end, will be hard pressed to refuse 
to make it operative. Alberta has been silent, but has 
indicated disapproval. British Columbia seems to be 
leaning towards approval. 

However, most of the support indicated above 
for the principle of an economic union, will disappear 
if the issues of resources and offshore resources are 
not resolved to the satisfaction of the provinces. 

Nevertheless, what is significant is that in a 
period of three weeks, we have achieved widespread recog­
nition that the principle of economic union and the free 
flow of people, goods, services, and capital across Canada 
should be incorporated in the Constitution. How to 
achieve it, rather than whether or not it is a valid goal 
for the federation, is now the matter being negotiated. 

The other significant aspect is that this is 
the first time in many years that the federal government 
has come to constitutional negotiations with a direct attack on 
provincial laws and practices and a request for new or clari­
fied powers of its own. The result has been that the pro­
vinces were consistently on the defensive on an issue that 
has very widespread public support. 

now been 
province 

Finally, it appears evident that a signal has 
given by Saskatchewan -- the most recalcitrant 
-- that it is willing to move if we compromise on 
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our hard-line position on resouces, If we do bargain on 
resources in good faith, it is very possible that we 
will get agreement on incorporating a new Section 121 
into the Constitution which has some measure of enforce­
ability. 

S. Eg_ualization 

The initial federal objective to secure consti­
tutional entrenchment of the principle of equalization 
through a system of federal payments to provinces, has 
been largely achieved. Nine provinces and the federal 
government are in agreement on the substance of an 
approach for doing this which is along the lines of 
the earlier best efforts draft as modified by Quebec. 
However, British Columbia still questions the need to 
entrench equalization in the Constitution. Their objection, 
however, is not to the principle of equalization but to the 
fact that they interpret the word equalization to mean 
the existing equalizatiqn formula and they are opposed to 
entrenching a formula in the Constitution. 

C. Institutions and Other Items 

l. SenateLSecond Chamber 

The federal position adopted on July 7 was to 
not present a particular proposal for a revised second 
chamber but to direct discussions with the provinces on 
this subject towards an identification of the roles a 
revised second chamber might perform. 

During the first week of the discussions a 
striking development was the extent to which (in 
contrast to previous periods of constitutional discus­
sions) the provinces gave to this issue a high priority 
and approached the subject from a corrnnon frame of 
reference. By the beginning of the second week, the 
Ministers in private discussion had arrived at the 
following points of consensus: 

a) 

b) 

cl 

d) 

on the need for a new second chamber, 

that the new second chamber not be an 
elected body, 

that it be composed of provincial 
representatives, but that consideration 
be given to the possibility of federal 
representatives at the same time that 
the role and powers of the second 
chamber are discussed, 

that on representation: 

a majority of the provinces wanted 
equal representation on a province 
by province basis, 

some wanted a weighted representation 
based on an undetermined number per 
region, using four regions as a basis, 
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one province (B.C.) wanted equal 
representation from five regions, 

two reserved their position, 

e) that the new upper chamber could possibly, 
but not necessarily, be a substitute for 
some of the existing federal-provincial 
consultation mechanisms, 

f) that the new chamber have the power to 
ratify (probably by a simple majority 
vote) federal actions in such areas as: 

declaratory power, 

federal spending power in areas of 
provincial jurisdiction, 

amendments to the constitution, 

other powers as contained in the B.C. 
proposal, and 

g) that there was a willingness to discuss 
further the establishment of another 
category of suspensive powers. 

This ministerial document was referred to a 
committee of officials who identified four possible 
approaches to second chamber revision each compatible with 
the broad points of federal-provincial ministerial 
consensus. The four models were: 

Model I, a "traditional" House of review 
composed largely of provincial appointees 
voting as free agents, 

Model II, a basically intergovernmental 
institution that would be restricted 
to ratifying federal action on a limited 
list of specified matters of concern 
to provincial governments and which would 
be composed largely of instructed 
delegatesof provincial governments, 

Model III, a hybrid house (e.g., B.C.'s 
proposal) that would supplement the 
ratifying function in Model II with 
the additional general review power in 
Model I within one body, but with 
distinct procedures for handling the 
two functions·; 

Model IV, the creation of two distinct 
bodies, a new upper house with largely 
provincial appointments for the general 
legislative review function, and a 
separate intergovernmental institution 
for the ratifying function. 
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At this stage, the Atlantic provinces and 
Manitoba preferred Model I but were willing to consider 
Model IV, _Saskatci:ew~ and .Quebec _cle_arly favoured Model n 
alone, British co~wnbia ana Ontario ravoured variants 
of Model III, and Alberta reserved its position. The 
federal representatives took the position that we would 
be willing to exam'ine further all four models, statinq 
also that final approval of any model would be related 
to the outcome respecting discussions on the distribution 
of powers items in the package of government powers and 
institutions. 

At the beginning of the third week, the Ministers, 
after reviewing the four models directed the committee of 
officials to develop more fully proposals beginning with 
Model II and moving to Model III or Model IV. By the end 
of that week the committee of officials submitted a 
report outlining the powers, the method of appointment 

-and basis of representation appropriate for the two 
distinct roles which might either be combined in a single 
hybrid institution (Model III) or two distinct institutions 
(Model IV). 

In the first role, that of representing provincial 
:hnterests in ratifying federal action in a limited range 
for specified matters of shared federal-provincial concern, 
the general view was that the range of matters requiring 
ratification might include: 

(i) 

(ii) 

(iii) 

(iv) 

use of the federal declaratory power in a 
province which has not consented to 
its application, 

use of the federal spending power in areas 
of provincial jurisdiction, 

federal legislation to be administered by the 
provinces, 

use of emergency powers, requiring ratification 
within a certain period after imposition, 

The Committee retained for further examination: 

{v) 

(vi) 

appointments to major federal boards or 
commissions in areas related to provincial 
jurisdiction, 

matters which might emerge in the overall 
process of constitutional review which 
might prove to be appropriately handled in this 
way. 

Considered for inclusion in this list but tentatively 
rejected at this time were the ratification of constitu­
tional amendments, a role in appointments to the Supreme 
Court, determining "compelling national interest" on 
federal involvement in natural resources issues, ratifi­
cation of treaties, approval of intergovernmental dele-
gations of powers. 

·r 
i" 1; 
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For this role of ratifying on behalf of provincial 
governments;, federal initiatives in the areas listed 
':'1'ove, the appropriate membership was considered to be 
7nstru~ted delegates appointed by provincial governments 
including the parti~ipation of provincial Cabinet Ministers. 
Members would cast a block vote by province. Since the 
role would be limited to ratifying federal initiatives, 
the presence o= non-voting federal sookesncn to nresent 

--thos 7 initiatives was considered appropriate. Most 
provinces favoured equal provincial representation in 
such a body. B.C., Quebec and Ontario preferred a 
weighting taking.account of population and other factors 
b~t Ontario would accept equality. There was a general 
view that ratification would require either a majority, 
or a 2/3 vote, depending, in the view of some provinces, 
on the basis of representation selected. These criteria 
might be varied for issues related to dualism. 

In the second role, that of serving the traditional 
function of an upper house as a body of review of most 
legislation emanating from the Bouse of Commons, the 
general view was that it should encompass all federal 
legislation excluding (i) all measures requiring ratifi­
cation under the first role outlined above and (ii) 
allappropr·iation bills, but that in this role it should 
exercise only a suspensive veto (90 days before repassage 
by the Bouse of Commons). For these purposes it was 
considered appropriate that mecllers be appointed for a 
fixed term of 8 years and vote as free agents.· Manitoba 
suggested that the method of appointment be determined 
by the legislature concerned (as in Switzerland), but 
this question was left open. There was a range of views 
conce~ing the basis of provincial representation. 
Manitoba suggested a distribution which would give 
some smaller provinces a relatively greater weighting 
than at present. In this role, the appointment of a 
portion of the representatives by the federal government 
was considered not inappropriate: some provinces 
favoured no federal representatives, some a minority 
representation, and two 50%. • 

Two other issues which the Ministers directed 
the committee of officials to examine were considered 
but on both it was agreed that further discussion at 
the meeting at the end of August would be necessary. 

The first issue was whether the two distinct 
roles which had been identified, should be contained 
within a single hybrid second chamber or be fille~ by 
two separate institutions. It was agreed ti:iat t:1:is 
matter might be resolved at the August meeting arter 
further study by Ministers of the advantages 
and disadvantages of these two approaches and of the 
possible linkages that would be required in the former 
case. 

The second question was the extent to_which 
issues relating to duality should be deal~ wi th brtt 
a special voting requirement or by a special c~~i ee. 
Quebec and Ontario each agreed to develop spec 7fic 
proposals for consideration at the August meeting. 

~ 
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While many points remain to be refined before 
it would be possible to turn to developing legal drafts, 
during the three weeks July 7-24 the provincial partici­
pan.ts have shown a willingness to move towards a broad 
consensus on the ways in which either a hybrid institution 
or two institutions might perform the two major roles iden­
tified. This represents a significant advance from the 
situation during the negotiations between October 1978 
and February 1979. 

2. Supreme Court 

The federal position adopted on July 7 was 
to support the best efforts draft of February 1979 -
but to agree to consider any alternatives which 
gained substantial support. The February draft 
had received the support of all but three provinces 
~n 1979. Quebec was fundamentally opposed because 
it had always argued for a specialized constitu­
tional court. Alberta supported the idea of some 
kind of constitutional court but not vigorously. 
British Columbia would not accept the best efforts 
draft because it wished to see the appointment of 
judges ratified by a reformed Senate. 

The best efforts draft entrenched in the 
constitution a nine-member court, a requirement that 
the federal Minister of Justice consult with the 
Attorney General of the appropriate province before 
making an appointment of a judge from that province, 
a requirement that three members of the court be 
appointed from the civil law bench or bar (as is 
now required by section 6 of the Supreme Court Act) 
and a requirement that cases concerning the civil law 
of Quebec be heard by a special panel of the Court 
composed of a majority of civil law judges (as is 
now done as a matter of practice). 

At the beginning of the discussions (.:u!y 
7-2S)Quebec put forward a new proposal, the essential 
feature of which was that a 5-judge panel of the current 
court would..hear all constitutional issues. This panel 
would consist of two civil law judges, two common law 
judges and the Chief Justice. The proposal also pro­
vided that Chief Justices would be chosen alternately 
from among the civil law judges and the c~~on law 
judges on the court. This proposal was s 7milar to_ 
that of the Quebec Liberal Party set out in the Beige 
Paper. 

Criticism of Quebec's proposal centered on 
the fact that it would mean that a maj~ritr of three 
judges could decide an important consti~ut 7onal case 
and that the whole court would not be s 7tting on . 
important constitutional cases. Accordingly, Mani~oba 

. Q eb , s proposal that tne proposed, in response to u ec 5 b ·ng civil 
resent court be increased to 11 members, _ei 

law judges. All provinces have supported th7s e~ce~t 
British Columbia which is opposed, No~a Scotia wt~c 
has trouble with the "perception" of increasing e 
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n~er ?f. civil l~w judges, and Alberta which has reserved 
is position. This support for Manitoba's proposal reflects 
the ~act that there has developed general acceptance of 
~he idea that_a_principle of duality should be reflected 
in the composition of the Supreme Court. Support for this principle 
~ocusses on the fact that there are two legal systems 
in Canada and on ~he understanding that different 
app 7o~ches to legal problems therefore exist. In 
~ddition, th 7re ~s considerable support for entrenching 
~.the Con~titution the alternate appointment of the 
<?iief Justice from among the civil law and common law 
Judges. Only Manitoba is opposed. British Columbia 
reserv 7d its p~siti~n. There is also support for making 
the Chief Justiceship a post for a fixed term of seven 
years. Only Manitoba is opposed. Saskatchewan and 
Alberta reserved. 

As noted above, the best efforts draft of 
February, 1979 contains only the requirement of con­
sultation between the Minister of Justice and the 
Attorney General of the province from which a proposed 
appointee.to the Supreme Court would come. The Victoria 
Charter and Bill c-60 had required agreement. About 
one-half the provinces were unhappy with the require­
ment of mere consultation. This led to a two-step 
appointment procedure being developed which has gained 
almost unanimous acceptance. When the Minister of 
Justice is considering a vacancy on the court he would 
first consult with all provincial Attorneys General to 
get their views. Then, as a second step he would be 
required to reach agreement with the Attorney General 
of the province from which the appointee comes. If 
the Minister of Justice and the provincial Attorney 
General cannot reach agreement it is proposed that 
such deadlock be broken by inviting the Chief Justice 
of Canada to join with the Minister of Justice and 
the Provincial Attorney General concerned to make 
the decision. Indeed, it is unlikely that such a 
deadlock-breaking mechanism would ever be used since 
the federal and provincial Ministers would likely 
prefer to agree between th9I?~elves. This deadloc~­
breaking mechanism has received the approval of eight 
governments. Only New Brunswick does not support it, 
Quebec and Saskatchewan support it less warmly than 
the other provinces. Bri~ish Columbia has rese~ved. 

A new element, referred to as the principle 
of equality, has been raised for discussion. The 
proposal is that both the federal and provincial 
governments should have equal capacity to refer 
constitutional questions directly to the Supreme 
Court. (At present, provincial governments may direct 
such questions to their respective Courts of Appeal 
but not to the Supreme Court of Canada.) The new 
proposal is generally acceptable to all provinces 
although two feel that direct references to the 
Supreme Court should not be allowed in any case 
but should be initiated in a lower court. The 
proposal would result in a slight diminuation of 
existing federal authority under which the Governor 
in council can refer anL.S_uestion to the court. 
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Apart from some minor changes, the only 
other modification being considered to the best 
efforts draft is one which would allow Parliament 
to set the allowances, salaries and pensions of 
judges by means other than through an Act of Par­
liament, for example, by order in council. 

3. Famili'. Law 

. The Minister of Justice's opening statement 
e¾Cpressed continued support for concurrency with 
the provinces on major aspects of the legislative 
jurisdiction over divorce as set out in the best 
efforts draft of February, 1979. He also suggested 
giving consideration to the options of {l) federal 
jurisdiction over the enforcement of extra-provincial 
orders or (2) a constitutional provision requiring 
enforcement of extra-provincial orders. He also 
expressed support for unified family courts. 

In Montreal,the Ministers stated general pro­
vincial cqncerns and then referred family law to the 
Committee of Officials dealing with the Supreme Court 
and the Charter of Rights. There was complete agree­
ment on the need for unified family courts and general 
agreement to continue on the best efforts route. 

In Toronto, the issues identified for further 
consideration by the committee were: 

The enforcemenJ: of extra-provincial maintenance 
and custody orders: Ontario and Quebec felt this 
could be handled by provincial legislation. There 
was general recognition that comprehensive family 
law legislation must recognize the mobility of 
Canadians and that deficiencies exist in the present 
law and best efforts draft in this regard. The 
question was adjourned to the Vancouver meeting. 

The question of extending federal paramountcy 
over the recognition of divorce and the juris­
dictional bases _on which divorce is granted 
to include an~uJ,ment and nullity decrees: 
After discussion, this question was adjourned 
to the vancouve~ meeting. 

The Manitoba position on retaining federal juris­
diction in the whole field of divorce and expand­
ing that jurisdiction to cover the enforcement 
of all maintena~ce and custody orders: Prince 
Edward Island supported this position but the 
other nine jurisdictions opposed it. 

The Manitoba proposal that the provinces be 
given jurisdiction to appoint family court judges 
with full family law jurisdiction to facilitate 
the establishment of a unified family court system: 
All eleven jurisdictions agreed with this pro­
posal. 

I 
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• In Vancouver, the committee met on July 23 to 
discuss the questions adjourned from Toronto as follows: 

The recognition of annulment and nullity decrees 
and the jurisdictional bases for granting annul­
ment and nullity decrees: All governments, except 
Quebec and Ontario, supported federal jurisdiction 
in this area. (New Brunswick was not present.) 

- The possibility of inserting in the Constitution 
a provision similar to section 14 of the Divorce 
Act which would provide that custody and main­
tenance orders have effect throughout Canada: 
Quebec said it could support this proposal only 
if it is the. law of the receiving province that 
governs the recognition of the order. British 
Columbia supported the proposal but felt it 
should be subject to contrary provincial legis­
lation. It could be automatic unless provincial 
laws provided to the contrary. On the vote, 
four provinces, Manitoba and Prince Edward 
Island, and British Columbia and Newfoundland 
(subject to the reservation on provincial 

paramountcy), supported the proposal. Three 
jurisdictions, Canada, Saskatchewan and 
Alberta, reserved their position and 
three provinces, Nova Scotia, Quebec and 
Ontario, opposed the proposal. 

- The question of whether a provision should be 
included in the Constitution giving individuals 
the right to file maintenance orders made in one 
province,in another province with power in the 
receiving province to make laws in respect of 
variation and the limitation of recognition: 
All jurisdictions agreed that this matter should 
be tabled for further study and conclusion at 
the August meeting of Ministers. 

The outstanding question on the recognition 
and enforcement of maintenance and custody orders 
involves matters essentially of a technical rather than 
a policy nature. Consequently, it is not felt.that 
f=ther Cabinet guidance is required at this time. 
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4. communications 

The initial federal position on communications, 
and tentative results to date are summarized 
as follows: 

Initial Federal Position 

~o strive for agreed ob­
jectives as a guide to 
future discussions; 

To stress the integrated 
nature of the four issue 
areas (cable television, 
broadcasting, telecom­
munications and radio 
spectrum); 

To stress the intra­
provincial/inter­
provincial principle in 
all issue areas; 

On cable distribution: 
to keep the February 
federal draft on the 
table, ascertaining 
provincial concerns with 
a view to amending the 
draft to take in both 
provincial and federal 
conerns; 

on broadcasting: to listen 
and consider provincial 
proposals; 

On telecommunications 
carriers: to offer to 
transfer the intrapro­
vincial aspects of Bell, 
B.C. Tel and Terra Nova 
Tel to the respective 
provinces with federal 
responsibility for the 
interprovincial and 
international aspects of 
all telecommunications 
carriers, interconnection 
and access; and, 

On the radio frequency 
spectrum: to affirm the 
present exclusive federal 
jurisdiction. 

Tentative Results to Oate 

Failed in the first week; 

Successful; 

Some difficulty in tha 
telecommunications carriar 
area; 

Two drafts, one f•der&l 
and one provinci~l w•r 
developed. Concili&tion 
and posaibl• other •ppro•ch 
will need to be considered; 

Provinces have asked for 
a "role in programming" 
at the constitutional 
level; 

Some difficulty; provinces 
do not accept exclusive 
federal jurisdiction over 
interprovincial aspects: 
provincial alternative has 
been developed; and, 

Some measure of agreement 
but depends on other issue 
areas. 
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The CCMC Sub-Committee of federal and orovincial 
officials on Cormnunications met in Montreal, Toronto, 
and Vancouver and reported to Ministers at the end of 
each week. Four topics were discussed in Montreal and 
Toronto, i.e.: 

- the radio frequency spectrum; 

- telecommunications carriers; 

- cable; 

- broadcasting. 

Two topics only were discussed in Vancouver by the Sub­
committee, following directives given by Ministers; i.e.: 

telecommunications carriers; 

- cable. 

Following the meeting in Vancouver, the situation on the 
four topics is as follows: 

l)· Radio Frequency Soectrum 

An agreement was reached by Ministers early in 
the week in Vancouver to the following effect: 

- that the authority over the radio frequency 
spectrum should be defined as a purely 
technical matter and, on this basis, be 
recognized as exclusively.within federal 
jurisdiction; 

- that questions relating to the use of 
authority over the spectrum as a means of 
implementing policy in other areas of 
communications should be considered in 
discussing those areas. 

Of the three remaining topics, the situation 
is now the following: 

2) Telecommunications Carriers 

In Montreal, on July 8th, the federal govern­
ment offered to transfer to the provinces 
of Newfoundland, Quebec, Ontario, and 
British Columbia jurisdiction over the 
intra-provincial aspects of certain carriers 
now wholly regulated by the CRTC, namely Terra 
Nova Tel in Newfoundland, Bell Canada, and B.C. 
Tel. The federal government said, however, 
that this new arrangement must, of course, 
recognize federal jurisdiction in all parts 
of Canada over all interprovincial and inter­
national aspects of telecommunications, technical 
standards, interconnection of systems and the 
continuing federal regulation of national 
carriers: CNCPT, Telesat, and Teleglobe, 
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The federal proposal related to exclusive 
fed 7ral_jurisdiction over the interprovincial 
activities of the telecommunications carriers 
and ~xc_lusive_ pr:ivincial jurisdiction over the intra­
prr,v~ncial a~t~vities of the telecommunications 
carriers. Mini~t~~_then requested officials to de--­
velop othe~ options. ~rovin~ial officials developed 
the following alternative which was acknowledged· 
to be without prejudice to the federal position 
as stated in Montreal: 

Concurrent powers over the interpro-
vincial aspects of telecommunications 
carriers with general provincial oara­
mountcybut subject to federal pararnountcy 
in the following fields of exceptions: 

- the general management of the technical 
aspects of the radio frequency spectrum; 

- the use of telecommunications and tele­
communications systems for maritime 
and aeronautical communications, defence 
or national emergency; 

satellite communication~ and, 

- national and international carriers 
such as CNCP Telecommunications, 
Teleglobe and Telesat Canada. 

Substantial progress has been made in this 
area. In Toronto, the provinces e·5sentially 
refused to discuss t.liis matter unless the federal 
government were to withdraw its option of July 8th 
In Vancouver, provincial governments agreed to 
develop an option which would reflect their 
perception of the concerns of both levels of 
government. A great deal of work remains to be done 
to further develop the provincial option. 
What is clear, however, is that no province 
has agr~ed t~~_ex~luded from atj.~~~~ some 
measure ofinvolvement in the_interprovincial 
aspects of telecommunications carriers. The 
current federalproposal provides for no 
such involvement. For this reason, no 
province has accepted it at the officials_ 
level. At the Ministerial level, in 
Vancouver, Ministers directed the Sub-
Committee of Officials to prepare a 
draft amendment following an approach 
based on concurrency over the interprovin-
cial aspects of telecommunications carriers 
with general provincial paramountcy and 
federal paramountcy over specific areas, 
in time for consideration by Ministers 
at their next meeting. 
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As directed by Ministers, officials considered 
the February 1979 cable draft and another 
which represents provincial views as expressed 
in Document 830-70/043 dated Vancouver, January 
22-24, 1979. Both drafts deal with concurrent 
power over cable with, however, the following 
differences: 

- the federal draft extends the concurrent 
jurisdiction to closed circuit which is 
not now within·federal jurisdiction. The 
provincial draft leaves closed circuit 
to the exclusive jurisdiction of the 
provinces; 

- the areas of paramountcy are different. 
In the federal draft, federal paramountcy 
would be recognized over: 

- Canadian content; 

- Canadian broadcast programs and 
• services; 

- technical standards. 

The provincial draft would recognize this 
federal paramountcy in a much more limited 
way, namely: 

the reception and conditions of carriage 
of broadcast signals; 

- technical standards relating to the 
reception and carriage of broadcast 
signals; and, 

- the national origin of broadcast programs 
content. 

Provincial officials indicated their prefer­
ence for the Vancouver draft over the federal 
draft.while setting out the pros and cons of 
each draft, an exercise Ministers directed 
the Committee to perform. It turned out to 
be evident that the federal February best 
efforts draft was no longer acceptable to 
provincial officials. It was apparent that 
there was resistance to granting federal 
jurisdiction over closed-circuit as well 
as to an all pervasive federal role in 
content on cable. The Committee sought 
direction from Ministers as. to whether 
the Committee should develop a "best. . .. 
effort" draft based on the Vancouver draft or 
any other option. Ministers in Vancouver 
directed officials to prepare a "best effort" 
draft, for the next meeting of the CCMC, 
based upon the Vancouver draft, or alter­
natively to develop some other approach as 
directed by Ministers. 
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4) Broadcasting 

Little can be reported on broadcasting since 
no directives were given by Ministers in 
the first days of the Vancouver meeting. 
Provincial officials have expressed, however 
in Montreal and Toronto, a need for some ' 
provincial involvement in broadcasting 
programming and have linked in this respect 
the discussion on broadcasting with the one 
on cable. At the end of the Vancouver 
Officials' meeting, the Co=ittee asked 
Ministers for guidance in this area before 
further discussions can take place. Ministers 
have told officials they are ready to consider 
options that would include options with a 
c·unstitutional role for the provinces in the 
authorization and regulation of programming 
undertakings and services. 

Federal officials have not been instructed with 
respect to possible fall-back options. As a result, they 
were perceived to be on the defensive and without flexi­
bility, thereby at odds with the federal Minister's stated 
openness. The effect of this on the negotiations was to 
cause frustration among provincial officials and a 
radicalization of provincial positions (10 against 1). 
It was also apparent that some provinces do not as yet 
have fall-back positions either. 

Federal and provincial officials will be meeting 
in Toronto on August 12-13 to pursue their mandate. As 
this meeting is before the Premiers' Conference, it will 
be a good opportunity for the Federal government to 
give a clear signal that it is willing to bargain. New 
instructions are therefore needed to allow for flexibility 
and the ability to develop new approaches. 

III Strate~ic Issues 

A. Assumptions 

The discussion which follows is based on the 
following two assumptions: 

l. 

2. 

That the federal government will present to 
Parliament a Joint Address on a package of 
constitutional reforms early this autumn; based 
op agreement with the provinces if possible, 
unilaterally if necessary. 

That a negotiated package, which meets most 
if not all of the federal government's object­
ives, and to which the provinces can agree, is 
preferable to an imposed package, which includes 
all of the items of most concern to Ottawa. 

Ministers are asked to confirm these assumptions 

There are three strategic issues which need 
to be addressed in the coming weeks: 

What new positions should the federal government 
put on the table when CCMC Ministers next meet on 
Au;ust 26 or when the First Ministers meet on 
September 8? 
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. 0~ resources, the federal government began by 
withdraw 7ng from two of the three key positions it had 
offe:ed in the best efforts draft of February 1979. 
~t ~ithdrew the offer to give the provinces concurrent 
Jurisdiction over international and interprovincial 
~rade in resour 7es with federal paramountcy, restricted 
in the case of interprovincial trade, to the case of 
"com~elling national interest." It withdrew the offer 
to give up the unrestricted use of the declaratory 
power in connection with resources. It left on the 
~able t~e ~ffer to give the provinces the right to 
impose indirect taxation. 

The current federal position is completely 
unacceptable to most provinces, particularly the 
western ones. However, one result of the federal 
government's tough stand to date has been to change 
the thinking of some of the provinces (e.g., Saskatchewan) 
so that they might now accept some compromise position 
between the current federal position and that of the 
best efforts draft. In other words, at the start of the 
constitutional negotiations, the provinces assumed that 
the 1979 Best Efforts Draft was the least they would get 
on the resources issue. They now realize it is more 
than the best they can get. Some compromise positions 
will be developed during the next three weeks in 
conjunction with the Department of Energy, Mines and 
Resources for discussion by Ministers before August 25. 

Offshore resources is the only issue on which 
all ten provinces are on one side as far as the principle 
is concerned (in favour of treating offshore resources 
like onshore resources) and the federal government is, 
on the other. Some movement by the federal government 
on this issue could be a key factor in achieving a 
consensus on a range of other issues. The federal 
government is committed to putting a new proposal for 
at least administrative arrangements on the table before 
CCMC Ministers meet on August 26. This proposal will 
be developed in conjunction with the Department of 
Energy, Mines and Resources for discussion by Ministers 
before August 25. 

The final issue of powers over the economy 
is one in which it is proposed that_t~e feder~l. 
government maintain its current position. Initially 
some of the provinces, particularly western ones, 
showed little willingness to move toward the federal 
position (in contrast to Newfoundland and Nova 
Scotia which have largely supported the federal 
position). 

. However, near the end of the,neqotia~ions 
last week, Saskatchewan abandoned its previous strong 
opposition to the economic union proposals of th~ 
federal government and agreed to entrenc~ th~ prin­
ciple of the economic union in the constituti~n. 
The challenge now is to find a way to make this 
principle operative (that is, to enforce it). 
Saskatchewan is opposed to enforcement th~ugh the 
courts and wants nothing more than a commitment 
to the principle in the constitution. The:e may be 
ways around this problem, however, by making 



- 33 -

S E C R E T 

it politically difficult for a province to 
d~r?g!'1 te fi:-om the principle, and work on this pos-
sibility will be undertaken during August. However, 
because the federal government's position on the· economic 
union.is popular with the press and, likely, the 
C~adian p~ople (which accounts for some-of ·the extreme·­
emotion _ii:_ has··geiierated·on-tllepart·of peopTelike ···--­
~- Romanow), little compromise on our hard line posi-
tion seems required at this time. 

During August, as compromise positions are developed 
on each of the issues mentioned above, bilateral 
discussions will be held with various provinces 
so that we have a good understanding of the 
likelihood of the acceptance of these positions 
before the CCMC meeting on August 25 and preferably 
before the Premiers meeting on August 21 and 22. 
If none of the provinces have seen strong signs 
of movement by the federal government before the 
Premiers meeting, it is highly likely that the result 
of that meeting will be a hardening of provincial 
positions and the creation of a united provincial 
front. We must try to prevent this from haooening. 

In summary, there is a possibility (but 
not a probability) of an agreement on a fairly 
wide range of issues in September, but this will ':'ome 
only if each ·province believes that it got something out of 
negotiations in an area of particular interest to 
it. To achieve this will require that the federal 
government develop new oroposals in five areas: 
resources, offshore resources, communications, 
fisheri_e_s, and the Senate. 

New proposals are needed not only to make 
progress in the negotiations, but also to enable 
the federal government to prove it is bargaining 
in good faith. Federal Ministers have said from 
the outset that they would bargain, that they would 
be flexible and participate in a genuine process 
of give-and-take. They will have to start doing 
this when the CCMC reconvenes on August 26. 

A final point is worth emphasizing here. It 
would seem to be distinctly preferable to reach a 
settlement to which all governments can agree, so 
long as that settlement meets the federal government's 
essential objectives. To achieve such an outcome will 
require serious and imaginative bargaining on Ottawa's 
part both at the CCMC meeting in August and at the 
First Ministers meeting in September. At the same time, 
federal bargaining in good faith is essential, even if 
negotiations ultimately fail, for in that case th 7 
federal government must be in a position to make its 
case effectively with the public as it proceeds with 
unilateral action. 

Thus, either way, the federal government must be 
seen to be bending its energies between now ~nd Sept 7mber 
12 to reaching agreement with the provinces if that is at 
all possible. It would be very damaging to the federal 
case if the summer's exercise could be made to look merely 
like a public relations charade by a federal_goven;ment 
which had decided at the outset to proceed with unilateral 
action and hence had not negotiated in good faith. 
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C. Selling the Federal Government's Position 

The federal government's communications 
plan will have three phases: 

- Phase I: Sensitizing the public 
to the constitutional debate, 

- Phase II: Presentation of the federal 
government's proposals for change, 

- Phase III: Promotion of the option of 
the Government of Canada. 

This plan has been approved by the 
Communications Committee of Cabinet. 

The first phase in particular will be 
emphasized from now until the end of the First 
Ministers Conference in September. The second 
phase would become the dominant dimension of 
any federal communications effort in the post­
September 12 period. Phase III would be 
applied if the Government of Canada should 
feel obliged to proceed unilaterally or with 
a national referendum. 

Between now and mid-September the 
communications objective will be to create a 
climate of public credibility and receptiveness 
vis-~-vis the constitutional process with a 
program that will inform and educate with 
material that is factual and non-confrontational 
so far as the provinces' positions are concerned. 

Therefore, during this early period, in 
order to avoid confrontation which could poison 
the atmosphere for the First Ministers Conference, 
current plans call for erring on the side of non­
confrontation when a decision has to be made 
about whether or not a particular communications 
instrument or activity will be used. On the 
other hand, if the provinces jump into the 
communications game in a big way in order to 
eXPlain their positions on constitutional issues 
to-their own residents (as B.C. has indicated it 
may do through the use of radio and T.V. ads, 
etc.) then the federal government may be forced 
to respond in kind, which means that Phase II 
could start before the First Ministers Conference. 
The Premiers Conference August 21-22 in Winnipeg 
is clearly one event to watch closely from this 
point of view. 

It is important that there be close co­
ordination between the constitutional inform~tion 
plan and the communications activities relating 
to energy. 
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.. As the.constitutional negotiations continue, 
it is becoming more and more apparent that the 
provinces, the media, and that part of the public 
which is following the debate are expecting the 
fed 7ral_government to take some kind of unilateral 
action if the present round of talks does not 
produce an agreed upon package. 

This expectation is now so firmly ingrained 
that it is reluctantly accepted by all parties. The 
prospect of unilateral action has given rise to 
what can be described as proforma criticism; it has 
not yet provoked serious opposition. This is probably 
so because all provinces know that the public is 
fed up with constitutional debate and is likely 
to support a unilateral federal initiative if 

. that is. what is necessary in order to achieve some degr_ee 
of constitutional change. • 

Whatever criticism does arise will be more 
over the concept of unilateral action itself 
than over the content of such action unless, ·of 
course, the content is a clear power grab by the 
federal government. The concept of acting unila­
terally can give rise to accusations of arrogance, 
contempt, etc. It will be easier for the provinces 
to campaign against arrogance than to campaign against 
detailed constitutional changes, 

For this reason, any type of unilateral 
action -- large or small -- is likely to give rise to 
much the same type of criticism even though there may 
be some ( robabl minor) difference in the intensit 
o the criticism depending on what the unilateral 
package contains. And because of the symbolism 
of patriation, especially as fostered by successive 
Quebec governments, much of the debate may center 
around patriation rather than around the rest of 
the package. 

If the assumotions underlined in the previous 
two oara~raphs are-correct, the government should 
take action on a bold package rather than on the one 
which leads to the least Possible resistance. 

There are essentially four alternative packages 
which might be considered in terms of unilateral 
action. Each contains a Charter of Rights (which 
includes mobility rights and minority language rights) 
and patriation of the constitution with some type of 
amending formula, be it temporary or permanent. The 
rest of this paper describes the four possible 
packages and analyses their respective advantages 
and disadvantages. Each package is broader than 
that which precedes it. 
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. Also, ~he_f~ct that there will be the percept-
ion of no significant change will give both Mr. 
L~vesque and Mr. R.yan the chance to continue over 
the next few years to pursue alternatives which 
are likely not to be acceptable to Ottawa. In addition 
patriation by itself will be controversial and will ' 
provoke criticism by certain circles in Quebec 
including both L~vesque and R.yan. It would be' 
unfortunate to have to fight this criticism without 
in the end having a great deal to show for it. 

Finally, there is some evidence to suggest that 
tire provinces expect (although they definitely do not 
favour) federal unilateral action to include, a 
Charter of Rights binding on all Canadians. Meeting 
this expectation should not present insuperable 
political difficulties, given the public support 
which appears to exist for an entrenched Canadian 
Charter of Rights. 

Package II 

Essentially, this package would include patriation, 
a Charter of Rights binding upon both levels of govern­
ment, equalization and a revised Section 121 which would 
provide the underpinnings for a stronger Canadian 
economic union. This package should also include the 
proposal for a modified Supreme Court because of its 
close relation to the Charter of Rights issue, the clear 
expression of duality contained in the proposed form of 
the new court and the fact that it is not a "powers• 
issue, but more of a people issue. 

This means that in the area of human rights, certain 
powers would be taken away from both levels of govern­
ment. In the area of the economic union, some powers of 
both levels of government would be restricted; but there 
would be more restrictions on the exercise of certain 
powers by the provinces than by the federal government. 
However, there would be no transfer of powers. 

The advantage of this approach is that in addition 
to patriation, considerable constitutional change would 
be evident. Rights would be guaranteed for all Canadians 
wherever they live. In economic terms, because of the 
entrenchment of a broader Section 121, Canadian citizen­
ship would be more meaningful than it now is. At the 
same time, no one should accuse the federal government 
of any type of power grab (although no doubt some of the 
provinces would try to accuse the federal government of 
a power grab because of a new Section 121). 

The disadvantage of the second approach is precisely 
that it removes rights and powers of provinces without . 
their consent even if such rights are transferred to the 
people (or, Saskatchewan would argue, to the c~urts) 
instead of to the central government. There will . 
undoubtedly be some outcry by the nationalist forces in 
Quebec that the federal government is engaged in "cent~al­
ism" because powers have not been given to.Quebec. This 
will not be too much different from the criticism of 
Package I, namely that nothing has been done to meet the 
needs of Quebec. 
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renew!~ :7ary1i' this package constitutes significant 
e era sm1 and it might not provoke much 

more public criticism than Package I. 

Package II A 

A more ~odest variation of this package would be 
to dro Section 121 and roceed with the rest of 
Package fI, This w~ul remove the econom c imension 
of Canadian federalism from contention, with the 
attendant advantages and disadvantages, but would 
protect.the freedom.of movement of persons, on the 
assumption that mobility rights were included in the 
C~art~r. It would also apply the Charter, including 
minority language education rights, to ill governments. 

Package III 

. Esse~tially this package includes all of Package II 
with one important addition. It adds those items 
involving some transfei:sof jurisdiction to the provinces 
whic~ have either been agreed upon, or rejected by the 
provinces as not going far enough, even though provinces 
ha~e agreed that they are a move in the right direction. 
T~is ~ould mean that family law, some elements of commu­
nications (e.g., cable T.V.), and possibly something 
in resources and offshore resources (depending on where 
these items stand at the conclusion of the First Ministers' 
meeting) would be included in the oackage on which action 
was taken in the fall. • 

The advantage of this approach is that while 
certain powers now exercised by the provinces have 
been restricted under the new Section 121, the only 
change in jurisdiction is from the federal government 
to the provinces. The package is larger than Package 
II and thereby provides for more "renewal" . It 
gives some things to the provinces which they do not 
get in Package II and so would possibly make a stronger 
economic union under Section 121 easier for them to 
swallow. There is even less justification for an 
accusation of a power grab by the federal government 
than there is with Package II. 

The disadvantages of this approach are less than 
with Package II. There will be accusations that Ottawa 
has not given up enough powers or has not given up 
those powers which are contained within the "traditional" 
demands of Quebec. However, it will not be difficult 
to argue in response that half a loaf is better than 
no bread at all and, of course, there will always be 
the possibility of further change in the future. 

On the other hand, it may be argued that no 
federal powers should be given up without a corresponding 
transfer of power from the provinces to the federal 
government. While this is~ good a~gument! ~t may 
well be that a revised Section 121 is suffic 7en~ly 
important to the federal government -7 that it is a 
sufficient "gain" for us -- that we might ~e pre~ared 
to give some additional powers to the provinces in 
order to make the package more saleable. 
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Package III A 

A ain modest variation of this acka e 
would be to ro e new Section , ut roceed with 
the other elements o Package III. Th s wou d be done 
on the understanding that mobility rights for persons 
would be included in the charter binding on both orders 
of government, thus protecting the free movement of 
citizens, and goods (i.e. only to the limited extent 
that internal tariffs on g9ods are prohibited by the 

_ existing Section 121) , if not of capital and ser_.r~es. 

The provinces would clearly prefer this package 
to Package II A since it gives them some new powers 
in family law and co11D11unications without imposing on 
them the restrictions contained in a new Section 121. 

Package III A (Modified) 

An even more modest package·would be Package 
III A but with the Charter of Rights applying initially 
only to the federal government with provinces having 
the right to opt-in to it. This package is the same 
as Package I with the addition of any items on which 
there has been reasonable federal-provincial agreement. 

This package would be more acceptable to the 
provinces than any other package except Package I, 
but it would leave the federal government in the 
position where it was giving something to the provinces 
(e.g.family law and some parts of communications) while 
getting nothing in return. Thus it would not be 
consistent with our basic negotiating position which 
has been that agreement on the powers items must 
involve give and take. 

Package IV 

This approach is similar to the third alternative 
except that it would provide as well for a transfer 
of power to the federal government probably under a 
new Section 91(2). While the draft of this new section 
has been received with great suspicion (but not overt 
opposition) by the provinces, it should be noted that 
even here we may be able to sell a new Section 91(2) 
if the existing federal proposal is modified to 
protect current provincial jurisdiction subject to 
unrestricted federal paramountcy in interprovincial 
movement of goods, services and capital. 

The advantage of such an approach is that it 
would mean all encompassing constitutional reform 
and would provide the federal government with most of 
the additional powers it needs in the economic area. 

The disadvantage is that it would transfer 
powers from the provinces to the federal government 
without the consent of the provinces. It would be 
seen as a power grab unprecedented in the history of 
Canadian federalism and could give rise to grave 
criticism. This option would be much harder to sell 
than any of the other packages. 
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Next S.teps 

In order to make the necessary preparations for 
unilateral federal action, should negotiations break down, 
it is important to have a sense of what kind of package 
the Government of Canada might be willing to contemplate 
taking unilateral action on. Clearly, the precise 
composition of the package would need to be reviewed in 
September after the First Ministers Conference when the 
situation is clearer. 

When Cabinet has decided on the package that 
is to be implemented, officials will undertake the 
drafting of the instruments to be laid before Parliament. 
(Work is already underway on the instruments needed for 
the People's Package.) At the same time we will analyze 
the process that must be followed in the House and 
develop a parliamentary strategy for presentation to 
Ministers in late August. 




