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Meeting of the CCMC Sub-Committee 

with the Leadership of the NIB, NCC and ICNI 

l. On August 26, 1980, a Sub-Committee of the 
CCMC met with the leadership of the NIB, NCC, and ICNI. 
This meeting was arranged in response to the CCMC Record 
of Decisions of June 17, 1980, Agenda Item 4(a). 

2. In attendance at that meeting were the Ministers 
who form the Sub-Committee: Messrs. Jean Chretien (who 
acted as Chairman), Roy Romanow, Gerald Mercier, and 
Dick Johnston; other members of the CCMC who were able to 
attend: Messrs. Edmund Morris, Rodman Logan, Claude Morin, 
Thomas Wells, and Garde Gardom; and, officials representing 
Newfoundland and Prince Edward Island. The delegations 
of the Native organizations were led by Messrs. Del Riley 
(President) a;,d Sykes Powder face (Vice-President) in the 
case of the NIB; Mr. Charlie Watt (Co-Chairman) of the 
ICNI; and Messrs. Harry Daniels (President) and Louis Bruyere 
(Vice-Presj~~nt) of the NCC. 

3. The leaders of the Native organizations presented 
briefs to the Sub-Committee. These documents were circulated 
to the CCMC and are attached to this report. It should be 
noted that the NIB tabled three submissions (numbered 830-85/003, 
004 and 005). 

4. The CCMC agreed: 

a) To communicate to First Ministers the views 
of the leaders of each of the three organizations. 

b) To confirm the invitation to the national Native 
organizations to attend the September meetings 
with First Ministers as observers. (This is the 
same as the status they had at the October 1978 
and February 1979 meetings, and means that they 
would be able to observe all public sessions of 
the Conference.) 

c) To recommend to First Ministers, as per their 
agreement of February 1979, that the item 
"Canada's Native Peoples and the Constitution" 
be on the agenda in the future round of 
negotiations and that Native leaders be able 
to meet with First Ministers at the negotiation 
table at that time, as a step in the consideration 
of this item. 

d) To recommend to First Ministers that Native 
leaders be free to raise any of their 
constitutional concerns under the heading 
of "Canada's Native Peoples and the Constitution". 
Those discussions could lead to constitutional 
changes. Whatever might be deciced at the 
September meeting of First Ministers would not 
preclude subsequent constitutional changes which 
reflect Natives' concerns. 

e) To confirm the invitation to Native leaders 
by the Chairman of the Sub-Committee meeting to 
have them meet with the Chairman of the CCMC 
Sub-Committee of Officials on the Preamble to 
discuss the content of a possible constitutional 
preamble. 
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Statement by Charlie Watt, Co-chairperson, and John Amagoalik, 

Acting Co-chairperson, Inuit Committee on National Issues to 

the Federal-Provincial Sub-Committee on the Constitution and 

Canada's Native Peoples - August 26, 1980, Ottawa. 

ttr.Chairman, ~~,ourable Ministers, Colleagues: 

John 1>~-;-,.,.<Joalik and I, as Co-chairpersons of the Inuit 

Committee on National Issues (ICNI), are pleased to be here 

on behalf of Canada's Inuit to continue our involvment with 

federal and provincial governments in regard to constitution­

al reform. For those of you who may not be familiar with 

ICNI, we have included a more detailed description in Appen­

dix I. 

There are approximately 25,000 Inuit inhabiting Canada's 

north. In our region which we call our homeland, we constitu­

te a substantial majority population. Moreover, there are 

other Inuit in the circumpolar region of which the Canadian 

arctic is an integral part. 

Last month in Greenland, Inuit of Alaska, Greenland and 

Canada met and established a Charter for an international or­

ganization of Inuit called the Inuit Circumpolar Conference. 

This organization is dedicated to the protection and promotion 

of the common interests of all Inuit. John Amagoalik, who is 

with me, is one of the Canadian executive m~mbers of that or­

ganization and Mary Simon, who is behind me, is the other Cana­

dian member. 

Inuit have lived for thousand of years in what is now 

northern Canada. This fact is often used by Canada when as­

serting Canadian sovereignty in the arctic. Yet, despite the 

huge area we inhabit, Inuit have little or no political repre­

sentation in Canada's Parliament or in the Qu~bec and Newfound-

land legislatures. Generally, we have no political structures 
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which we in fact control for the running of our own lives. 

Even in northern Qu~bec, where Inuit of that region have ne­

gotiated a regional government as part of their land claims 

settlement, Qu~bec has been reluctant to decentralize control 

over the many administrative matters affecting that region and 

its inhabitants, contrary to the express provisions of the 

James Bay and Northern Qu~bec Agreement. These and other mat­

ters which w~ will discuss with you today impress upon us the 

need for constitutional reform. 

Although additional meetings will obviously be requirec 

in. the future, we would like to take this opportunity to put 

our views on record and to obtain some answers from the minis­

ters about the timetable and agenda of our work in the year ahead. 

Eighteen months ago, in February 1979, members at the 

First Ministers' Conference agreed to place the item "Native 

Peoples and the Constitution" on the agenda of subsequent fe­

deral-provincial constitutional talks. On December 3, 1979, 

the Steering Committee of the CCMC met with native leaders 

from the National Indian Brotherhood, the Native Council of 

Canada and the Inuit Committee on National Issues to initiate 

native participation in constitutional discussions with govern­

ments. The ministers present at that time expressed a positi­

ve outlook on the process and the structure of future discu"­

sions withthe native leaders. Moreover, it was generally un­

derstood that in order to ensure effective native involvement 

in the constitutional reform process, our participation with 

governments both at the sub-committee level and at the First 

Ministers' Conference would be essential. 
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Soon after the 1980 federal election, a summer schedul~ 
for federal-provincial constitutional meetings was undertaken 
with a renewed sence of urgency and a First Ministers' Confe­

rence was slated for this fall. Based on past assurances by 
the Prime Minister of Canada and certain federal and provin­
cial ministers, the Inuit of Canada through ICNI, expected 

to attend and actively join in discussions at the First Minis­

ters• Confer,~ce this Septernber--at least in regard to the 
item "Native Peoples and the Constitution". However, on Au­

gust 11, t~~- Right Honourable Pierre Elliot Trudeau informed 

us by letter that Inuit leaders were invited to the First Mi­
nisters' Conference solely as observers. There does not appear 
to be an item on the Conference agenda, as previously promised, 

relating to native peoples and the constitution. 

It is our understanding that one of the purposes of tr.e 
meeting today is to hear the respective views of the national 

native organizations in regard to the 12 constitutional items 
discussed by federal and provincial governments this summer. 

We will gladly indicate to you today our preliminary views 

within the time constraints of this short meeting. 

In connection with the 12 items, ICNI experienced some 

difficulty in obtaining background information with respect to 

federal and provincial government positions to date. We are plea­

sed by the federal and Qu~hec government cooperation in regard to 

present draft papers and wish to emphasize that timely access to 

such position papers is crucial if ICNI is to work together with 

goverrunentsin the constitutional reform process. Without such 

position papers, we may not be aware how various government posi­

tions may affect Inuit rights and interests. In addition, Inuit 

position papers in this regard may not be sufficiently integra­

ted with federal and provincial positions if we do not have the 

benefit of taking into account such government positions . 
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The following represents therefore our preliminary views as to 
how native peoples, particularly Inuit, are directly affected 
by the 12 constitutional items discussed by governm~nts this 
summer. We have also included as Appendix II the list of cons­
titutional items ICNI submitted at the meeting with the Steering 
Committee on December 3, 1979. 

1. Statement of Principles 

It is difficult to comment on the federal government's 
statement of principles without knowing what native rights and 
interests will be enshrined or protected in Canada's Constitution. 
However, we would expect adequate reference in the statement of 
principles to our special status as original inhabitants from 
which we derive our aboriginal rights and which is the basis for 
our unique and historical relationship with the federal govern­
ment. The statement of principles should also refer to the-in­

tention to enshrine the rights of native peoples in the Consti­
tution. In addition, it must recognize the need to protect and 
promote Inuit values and goals through our own distinctive lan­

guage, culture and society. At the same time, such Statement 
must recognize a need, essential to Inuit pride and identity, 

that Inuit help shape social, economic and political aspirations 

of Canadian society. 

We support Prime Minister Trudeau (and Mr. Claude Ryan, 

leader of the Qu~bec Liberal Party) in opposing the inclusion 

of any false concept of dualism in the Constitution which may 

have the effect of undermining the status and interests of Ca­

nada's native peoples. We also support the federal government in 

opposing any specific mention of a province's right to self-de­

termination in the Constitution. If a province such as Quebec is 

specifically given the constitutional right to secede from the 

Canadian federation the Inuit of northern Quebec must have a si­

milar right of self-determination in their territory which has 

its own special significance and history • 
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2. Charter of Rights, including language rights 

Native rights would have to be built into the federal 

draft proposal for a Charter of Rights on a number of areas in 

order to adequately protect Inuit culture and to provide for its 

continued development. Such areas would include but not necessa­

rily be limited to the following: 

a) entrenchment of the concept of aboriginal 

rights as a fundamental freedom unique to 

indigenous peoples (see Appendix III); 

b) Adequate provision for the collective and 

individual nature of Inuit property rights; 

c) reasonable limitation to mobility rights so 

as to adequately protect Inuit communities 

and societies, particularly in the face of 

large-scale northern development activities; 

d) native language rights in the areas of edu­

cation, health and social services and cri-

minal justice; in hearings of a judicial, quasi­

judicial, or administrative nature if such 

hearings are primarily related to native peoples: 

and in regard to laws which are of special sig­

nificance to native peoples, such as those imple­

menting settlements of aboriginal claims; 

e) adequate provision for affirmative action pro­

grams. 
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3. Dedication to Sharing and/or to Equalization; the Reduction 
of Regional Disparities 

In regard to regional disparities, there are specific 

problems related to native "environments" which, in the present 

context, refers to our vast northern regions. 

As t.1..e substantial majority population, our concerns 

have at least two dimensions. 

First, it is hardly our concept of "sharing" that nor­

thern resources be increasingly exploited by others while the 

primary "benefits" which we enjoy are the adverse social and 

environmental impacts from such activities. 

Second, we cannot accept that revenue-sharing and the 

reduction of regional disparities be considered solely on a pro­

·vincial rather than on a regional basis. Nor can we support un­

conditional equalization payments to the provinces. 

Provincial commitments to diminishing regional dispa­

rities within the province is not sufficient to ensure that viable 

programs and services will be implemented in the northern regions 

inhabited by Inuit. Therefore, we wish to discuss at future meet­

ings regional disparities of particular concern to our northern 

homeland. We also seek to develop with you concepts or formulas 

for regional revenue-sharing. It is only in this way that we can 

positively alter the historical experience in Canada's north, na­

mely.the serious lack of both essential services and economic op­

portunities for northern inhabitants. 

4. Patriation of the Constitution(including the Amending Formula} 

ICNI fully supports the principle of patriation of the 

constitution. However, prior to patriation, ICNI would expect to 
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participate in the federal-provincial constitutional reform pro­
cess and to adequately provide for Inuit rights and interests 
at least on a nwnber of significant items. 

In regard to an amending formula, we would as a minimum 
seek to formalize the principle and procedure for native parti­
cipation in a:y future constitutional amendment process. How­
ever, with_ respect to section 91(24) of the BNA Act, which spe­
cifical:x and directly affects native peoples, no amendment 
should be permissible without the approval of Canada's native 
peoples. 

5. Resource Ownership and Interprovincial Trade 

Throughout Canada's history, despite the aboriginal claims 
of native peoples in Canada, it has generally been an unwritten 
policy of governments to exclude native peoples from resource owner­

.ship. Such practices are regressive and colonialist. They a~e har­
dly consistent with the fundamental principles and spirit we are pre­
sently attempting to enshrine in Canada's Constitution . 

As a very minimum, the Constitution should provide for 

a commitment by legislatures and governments to provide for some 

procedure whereby native peoples may obtain ric,':ts of ownership 

of resources. We must also obtain reasonable participation in the 

management and development of resources in those land and marine 

areas within Canada which have been used and occupied by us as 

indigenous peoples. Such rights and interests may be established 

through settlements of aboriginal claims, where applicable, or 

through other procedures. 

In any event, federal or provincial jurisdiction over 

natural resources should not be used to unduly affect native 

rights and inte~ests which often are of profound cultural sig­

nificance. A commitment should be made to reconcile such native 

rights and interests with other interests of a federal or provin-

cial nature. 
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6. Offshore Resources 

Although Inuit are generally a coastal people with subs­
tantial interests in the offshore of Canada, no settlement of abo­
riginal claims presently exists in Canada which has settled Inuit 

aboriginal claims in the offshore area. Due to these predominant 
pre-existing claims, no transfer of jurisdiction, or other arran­
gement which may unduly prejudice Inuit aboriginal claims in the 

offshore, should be made between the federal government and the 
provinces pr;_or to settlement of Inuit aboriginal claims. 

In regard to development of offshore resources, the prin­
ciple discussed earlier of regional revenue-sharing would also be 
applicable here. 

Another aspect of offshore resources relates to the in-
creasing international regulation of marine mammals and other 

-wildlife whose habitats and migration patterns include offshore 
areas. Due to the special interests of Inuit in such matters, 

ICNI will be submitting a position paper in the future to ade­

quately provide for Inuit interests at the international level. 

Finally, federal-provincial discussions on offshore resour­

ces have implications on federal and provincial participation in 

coastal zone management. In light of the substantial and unique 

interests of Inuit, the principle of adequate Inuit participation 

through appropriate regional bodies must be established in deter­

mining any constitutional arrangement in regard to the offshore. 

7. Fisheries 

Inuit interests in regard to fisheries have been speci­

fically recognized in the most recent federal position papers sub­

mitted for discussion in the present constitutional reform pro­

cess. More specifically, fisheries and other wildlife constitute 

a vital source of food and nutrition for Inuit, are inseparably 

linked with Inuit cultural activities, and are an important part 
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of present and future Inuit local and regional economies. Rights 
related to fish are also an important aspect of Inuit aboriginal 
rights. Therefore, any transfer of jurisdiction or other arrange­
ment in respect to fisheries would be carefully examined by ICNI 
in light of the possible repercussions on Inuit rights and inte­
rests. 

Some of the principles we have discussed under "Offshore 
Resources" would also be applicable to fisheries. 

B. Powers affecting the Economy 

To date, federal-provincial discussions on this sub­
ject have focussed on creating an economic union in Canada, Such 
a union has important implications on natural resources, inter­
provincial trade and mobility rights. We have already discussed 
~ne areas of natural resources ana mobility rights in other sections 

of this paper. 

Due ~o the divergent positions of federal and provincial 

governments and since other aspects relating to the economy have 

not yet been discussed, ICNI must study this aspect further before 

indicating how Inuit may be particularly aftected by government 

proposals. We will also indicate in the future the nature and 

scope of Inuit interests in regard to economic development. However, 

we have already indicated some of our concerns in the discussion 

on "Sharing and/or Equalization:Reduction of Regional Dispartites". 

9. Communications, including broadcasting 

In any federal transfers of jurisdiction over certain 

aspects of communications to the provinces, Inuit interests may 

be significantly affected. It is generally accepted that com­

munications is an extremely powerful cultural tool and, in this 

area, native cultures are particularly vulnerable if native peo­

ple have insufficient rights and involvment in communications 
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affecting them. Moreover, Inuit access to communications, 

language rights and section 91(24) of the BNA Act are three 

important aspects having a direct bearing on native broadcasting 

and communications. Therefore, in the future, we will be making 

specific proposals in this vital cultural area. 

10. Family Law 

Certain Inuit customs and traditions relating to the. 

area of family law constitute an important aspect of Inuit abo­

riginal rights. Such practices should receive legal recognition 

and protection and be appropriately integrated with existing 

(non-Inuit) concepts of family law. As in the case of communica­

tions, there are important implications related to section 91(24) 

of the BNA Act. Therefore, any federal-provincial arrangements 

in the area of family law must not prejudice the negotiatioi of 

Inuit rights and inte~ests in this area. 

Prior to submitting Inuit positions in regard to family law, 

more research and consultation must be undertaken. 

11. New Upper House, involving the provinces 

The virtual absence of native representation in federal 

and provincial legislatures is a continuing historical fact in Cana­

da. such lack of participation in Canada's most basic political 

institutions has serious implications for Inuit which affect most 

aspects of our daily life. 

ICNI has already initiated research in the area of elec­

toral representation and will be expanding this research to inclu­

de the concept of special native representation in a new Upper 

House. In this regard, it will be most important to integrate 

our needs with any federal-provincial concensus on the nature and 

powers of any Opper House. 
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At this preliminary stage, ICNI is evaluating the possibility 

of native representatives in a new Upper House having a signifi­

cant role in relation to matters which have primary and direct 

cultural significance to native peoples. 

12. The Supreme Court, for the people and for governments 

In the future ICNI intends to carry out research in the 

ar~a of Inuit concepts and system of justice. Such system would 

have important implications on the provincial power to establish 

provincial courts and on section 91(24) of the BNA Act. It may 

not, however, affect the present federal-provincial discussions on 

the Supreme Court. 

If the Supreme Court of Canada is to be established in the 

Constitution "for the people~ including Inuit, our rights and interests 

as we have already briefly described today will have to be enshrined 

in the Constitution. In the absence of such legal recognition, the 

rights and interests of native peoples will continue to receive 

inadequate protection from Canada's judicial system, which includes 

at the highest level, the ~upretnl?. Court of Can~a~. 

conclusion 

To conclude, it is evident that there exist complex and 

significant questions directly affecting Inuit as indigenous 

people in most, if not all, of the 12 items discussed by federal 

and provincial ministers this summer. While many of these items 

overlap with ICNI's own list of items for constitutional reform 

(see Appendix II), there still remain important additional areas 

which merit serious discussion. For such reasons, we have been 

emphasizing adequate involvement of ICNI in the federal-provin-

cial constitutional reform process. 

At this time, ICNI believes it is imperative to establish 
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a timetable and an agenda for subsequent meetings where the sub­
stance of Inuit constitutional concerns can be discussed in de­
tail. 

Despite the lack of background information and meaningful invol­

vement experienced by ICNI to date in regard to the federal-provincial 
constitutional talks, we have made every attempt to communicate 

to you today the preliminary nature of our special concerns. 
However, it is an easier task to identify issues directly affec-

ting Inuit than to draft and agree upon suitable constitutional 
amendments. In this regard, ICNI reaffirms its commitment to work 

together with federal and provincial governments. We remain 

optimistic that together we can resolve these issues not only to 

our satisfaction but in working towards a strong united Canada 

serving the needs of all its peoples and cultures. 

Thank you. 
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INUIT PARTICIPATION IN NATIONAL ISSUES: ESTABLISHMENT OF AN 
INUIT COMMITTEE ON NATIONAL ISSUES. 

I. BACKGROUND 

by 

of 

The Inuit Committee on National Issues (ICNI) was established 

resolution at the Annual General Meeting of Inuit Tapirisat 
Canada in lgloolik, N.W.T. in September, 1979 (see Appendix). 

During the past two years, federal-provincial discussions on 

constitutional reform and other issues of vital national concern 
had begun to take place with a renewed sense of purpose. Such dis­

cussions clearly affected Inuit interests. The need, therefore, 

for a special committee with national Inuit representation became 

evident in order to represent the Inuit of Canada effectively and 

to participate in these government talks. 

II. OBJECTIVES 

Three principal functions will be carried out by ICNI, in_ order 
to represent Inuit interests adequately and to participate in federal­

provincial talks (including First Ministers' Conferences). 

The three essential functions include: )1) research: 
(2) regional Inuit participation in ICNI; and (3) consultation with 

Inuit communities. These functions are described briefly below. 

oue to the complexity of the subject matters as well as 

the magnitude of the related tasks, substantial funding will be 

required. 

. .. /2 
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1. Research 

(i) constitutional and other issues 
of priority to Inuit; 

(ii) constitutional and other issues of 

national concern(including international 
issues) affecting Inuit interests dis­

cussed at First Ministers' Conferences 
and other government talks. 

The basic purpose of research is: to identify 
which constitutional and other issues are of priority among Inuit; 

to carry out adequate research to determine what amendments to the 

Canadian Constitution or other legislation are required; and to 
draft suitable amendment proposals for subsequent discussion and 

negotiation through the constitutional reform process and at other 

government talks. 
A second purpose of equal importance is to 

study and research other issues slated for discussion on the 

agenda of First Ministers' Conferences. Inuit must determine in what 

ways and to what extent the various proposals of First Ministers 

affect Inuit rights and interests, as well as submit alternative 

proposals to avoid or minimize adverse effects to such rights and 

interests. We must also be in a position to discuss and indicate 

the means whereby decisions by First Ministers on national issues such 

as energy and the economy can at the same time meaningfully benefit 

Inuit and the regions we inhabit. 

It should be noted that, in the case of most 

constitutional and other issues of national concern discussed a~ 

First Ministers• Conferences, existing studies and research do not 

for the most part take into account Inuit rights, interests or 

perspectives. 

. .. /3 
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2. Regional Inuit Participation in ICNI 

It is evident both to the federal and provincial 

governments and ourselves that Inuit priorities, values and pers­

pectives may often differ among the various northern regions in­

habited by Inuit. Even in N.W.T. itself, different perspectives 

naturally arise between the eastern and western Arctic. Moreover 

the constitutional and other problems facing Inuit in N.W.T., ' 

Quebec and Labrador will be dictated to some extent by the legal 

politicalt economic and social issues particular to their respective 

regions. 

For these reasons, in addition to its own research, 

ICNI depends upon significant input from the six Inuit regional 

associations. It is only in such a manner that ICNI can co-ordinate, 

unify and represent all Innit interests and ensure that the specific 

interests of each region will be protected and dealt with adequately. 

Therefore, in order to achieve meaningful participation 

by the regional associations, our funding proposal allocates a 

portion of funds to be distributed to each regional association 

to enable them to research their particular regional interests and 

participate in ICNI's overall research program. 

3. Consultation with Inuit Communities 

The third objective is to establish a commu­

nications network with all Inuit communities for the purposes 

of adequate consultation of all Inuit befor( positions 

on constitutional and other issues are finalized by ICNI and the 

re
3

ional associations, and are presented to federal and provincial 

governments. 
Different ideas, options and proposals must be circu­

lated and explained in the Inuit communities and adequate feedback 

or response must come from them. 

. .. /4 
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For such purposes each regional association 11',ust at 

least have a small core staff responsible for carrying out 

this vital liaison between the regional association and 

Inuit of such regions as well as between the regional associatio'" 

and ICNI. In this regard, the larger distances between norther'" 

communities dictates considerable expenditures for travel, by 

regional staff, by ICNI researchers and by the ICNI committee members. 

-00000000000000000-
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ApPendix 

-INUIT COMMITTEE ON NATIONAL ISSUES 

• l. COMJ>OSITIOt1 OF COMMlT'l'EC: 

- 8 members 

6 members chosen by the Board of Directors of 
each regional association or his/he.· alteernnte 

2 lo-chafrpcrsons (or their alterniltes) 

- President of ITC 

- one co-chairnerson (C.W. Watt) selectee 
b:,, ITC Annual General h!iscr..bl:; 

2. FUNCTIONS OF Tl-lE COMMITTEE 

- generally, to represent In\li t of Canadil on all issues 
of national interest to Inuit with a unified voice 

- specifically: - preparation for full participiltio~ e~ 
First Hinistc~s Conferences inclutlin= 
energy and economic development • 

constitutional issues including inte~­
national is~ues 

- protections for aboriginal rights 

- collaboration where necessilry "l.'it~ 
.otl1er native groups 

- estnblish priorities in relation to 
functions of Committee 

- designation of sub-committees on 
particular issues 

preparation of bud9e~ to ensur~ . _. 
adcgu.ite ITC and 1·ec;i1onal part1cip:n1on 
in work of the Committee 

rese.irch with respect to national and 
international priorities 

- reports to the Board of Directors 
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3. FUNCTIONS OF CO-Clf~IRPERSONS: 

- t.o rcprcr.ent Inuit .it First 1-linisters Conference:: 
an~ othC?r govcrnr.1c1\t tall::; 

to act 11s spokespersons on behalf of Corrrn5. t ':c,e 
with gc-vernments, other native groups and -m<":dia 

-to lead discussions at Committee meetings 

• to accept and carry out mandates delegated by 
the Commit tee 

• 

• 

"· RESOURCES AVAILJ\DLI: TO coi-::-:IT7J:!:: 

- Commi ttce members may be assisted at meetins~ br 
technical and leg.il Sl:ppoi-t, staff nnd co:-1~·~1-
tants when required and to the extend availa~!c. 

- Committee to reserve a portion of budaet for L~~ 
administrative and other costs incurn;;<1 by 
Committee 

5. QUORU!·l .MID PROCEDURE: 

quorum and other proccdurc;;s to be decided n:--:::: 
amended as nccess.:i.r)' by Co~:rni ttec ( c:: quoru:-:-. c ~ 
S out of 8 members may be advisable) 

G. RESPOl~SinILITIF.:5 or REGIONAL JISSOCJJ\TlO!,S: 

- to sel~ct o member. of Committee ,rnd provide 
adequate direction to the member 

7. FUNDJNG: 

to provicJc odequntc inform=tion nnd consult,,ti:-:i 
with Inuit of the region 

to establish and research local priorities 

direct government funding 

indirect government funding 

private foundation funding 
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APPENDIX II 

AREAS FOR CONSTITUTIONAL REFOR~ (ICNI) 

Aboriginal rights 

Alternatives to the elimination of the concept of 
aboriginal rights 

Cultural protections (including langua9e rights) 

Inuit interests on the international level 

Political representation in rarliament and the legisla~~cE~ 

Inuit rights with respect to archaeological research a~~ 
property 

Alteration of provincial an~ territorial limits and the 
creation of new provinces 

Economic developrnent(including regional disparities) 

Environmental protection, offshore resource developrne~: 
and coastal zone ~anagernent 

Equality before the law and !qual protection of the la~ 
and special measures for native peoples 

Trust responsibility of the federal government under 
section 91(24) of the B~A Act 1867. 
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MEETING OF THE STEERING 

COMMITTEE OF CCMC AND THE NATIVE 

PRESIDE~TS 

ITC Resolutions on Aboriginal Rights 

Inuit Committee on National Issues 

Ottawa 

December 3, 1979 



INUIT TAPIRISAT OF CANADA 

Igloolik, N .w. T. 

September 3-7, 1979 

Resolution tl 

Request for Clarification of Federal and Provincial Governmer.t 

Positions on Aboriginal Righ:s 

W~ERF.A~ the Inuit of Canada, as original inha~itants, have aboricina: 
rights on the lane which we have used and occupied from time immemorial; 

WHF.R~AS it is the position of Inuit that aboriginal rightr are legal 
rights and therefore are legally enforceable by Inuit; 

WRER~AS in a policy statement dated August 8, 1973 the federal 9overr.­
ment declared that it was prepared to negotiate settlements o: abori­
ginal claims with Native people who could demonstrate that thev possess 
"a traditional interest in land"; -

WPEREA~ despite the fact that th~ federal government recognizes in vir­
tue of its 1973 policy state111ent the validity of the concept o: abori­
ginal rights, the government has however denied as recently as the 
Baker Lake court case that aboriginal rights exist under the la~s o: 
Canada and that if such rights do exist, they are not enforceable ir. 
Canadian courts of law; 

WH~R~AS in order to enter into settlements of aboriginal claims, fede-
ral and provincial governments in Canada insist as an essential condition 
to such settlements that Native peoples surrender their aboriginal rights 
to the lands and that the Parliament of Canada extinguish permane~tly 
such aboriginal rights; 

W?.EnEA~ it is obvious that the above positions of the federal a~~ rro­
vincial governments are contradictory since on the one hanc: they de~::· 
the existence of aboriginal rights in cases brought before the courts 
of Canada yet on the other hand they insist on a surrender a~= extin­
guishment of these same aboriginal rights when enterinq into settlements 
of aboriginal claims; 

WP.EREAS these inherent contradictions and confusion in the fecer:l an= 
p;ovincial government positions on aboriginal rights do not contribute f 
to a positive and healthy atmosphere for negotiation of settlements 

0 

aboriginal claims by the Native peoples of Canada; 

THERE:·oRE BE IT RESOLVED 

l·n collaboration with the Inui~ regional 
TJ~T Inuit Tapirisat of Canada, 



RESOLUTION fl(cont'd) 

associations, request federal and provincial governments to reconsider 
and clarify their position on surrender and extinguishment of aborioinal 
rights so as to fully respect Inuit perspectives and our positic~ on the 
significance of maintaining the concept of aboriginal rights. 



INUIT TAPIRISAT OF CANADA 

Igloolik, N.W.T. 

September 3-7, 1979 

RESOLUTION t2 

Significance in Maintaining the Concept of Aboriginal Rights 

WHEREAS Inuit, as original inhabitants of Canada, have special 
and special rights; status 

WHEREAS these special rights include aboriginal rights and cor.se~uent­
ly,. the inherent right to fair and equitable settlements of aboriginal 
claims based on aboriginal rights; 

WHEREAS aboriginal rights derive from the use and occupatio~ o: lands 
by Native peoples from time immemorial as well as from the traditions 
and customs of their respective cultures and societies; 

WHEREAS preservation of the concept of aboriginal rights is vital to 
the development of Native peoples as distinct, flourishing cultures 
insofar as it provides the central foundation for ongoing growt~ anc 
evolution of Native cultures and traditions; 

WHEREAS aboriginal rights constitute both cultural rights an= hu~a~ 
rights uniqu~ to Native peoples, indivisible from their ancestries, 
heritage and identities and these aboriginal rights are a sustainin~ 
historical source of their pride, dignity and self-worth; 

WHEREAS Inuit continue to make a cultural contribution to Canada an: 
the international community through the practice of their abori9inal 

customs and traditions; 

WHEREAS it is the continuing policy of federal and provincial 9overn­
ments to demand the surrender of aboriginal rights as an essential 
condition of settlements e! aboriginal claims , and the Parliament 
of Canada to extinguish permanently s~ch rights upon surrender; 

WHEREAS the primary objective for governments to enter into settlements 
of aboriginal claims is to s 7cure peaceful settlemen~ ~nd developme~; 
of Canada in areas where Native peop~e~ poss 7ss aboriginal ri9hts a •• -
not to eliminate the concept of aboriginal rights; 

WHEREAS it has not been clearly demonstrated by governments tha~ 
surrender and extinguishment of aboriginal righ~s as pr 7sent~Y • 
conceived by them are necessary in order to achi 7v7 their ~r1mar) 
objectives for entering into settlements of aboriginal claims; 



R" SJLUTION t2(cont'd) 

ill"iEREAS it is the Inuit position that this primary objective of 
~~vernments can be achieved through settlements of aborigina: 
c·laims without eliminating the concept of aboriginal rights: 

lHEREAS perpetuation of federal and prov.;.ncial government policy 
~f surrender and extinguishment, as conceived and implemented 
by governments, serves to unnecessarily deprive the Native peoples 
of unique and intrinsic cultural and human rights and ultimately 
res~lts in a form of assimilation with the mainstream o~ Cana=ia~ 
society in a manner detrimental to Native peoples: 

WHEREAS this process of assimilation is clearly inconsister.t ~it~ 
Canada's declared and affirmed policy of multi-culturalism; 

THEREFORE BE IT RESOLVED: 

THAT Inuit do not accept the position, as presently conceived 
by federal and provincial governments, calling for surrender a~= 
extinguishment of aboriginal rights as an essential conditior. t~ 
s~ttlement of aboriginal claims. 



• 
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INUIT TAPIRISAT OF CANADA 

Igloolik, t..·-~.T. 

September 3-7, 1979 

RESOLUTION t3 

Alternative to Present Government Position on Surrender and 
Extinguishment of Aboriginal Title 

WHEREAS Inuit do not accept the position, as presently conceive= 
by !ede:al and provincial governments, calling for surrender anc 
extinguishment of aboriginal rights as an essential condition to 
settlement of aboriginal claims; 

WHEREAS the Inuit Tapirisat of Canada, in collaboration with the 
Inuit regional associations, are requesting federal and provincial 
gvvernments to reconsider and clarify their position on surrender 
and-extinguishment of, aboriginal rights so as to fully respect 
Inuit perspectives and ou: position on the significance of 
maintaining the concept of aboriginal rights; 

WHEREAS Inuit Tapirisat of Canada, in collaboration with the Inuit 
regional associations, are in the process of formulating a viable 
alternative to the elimination of the concept of aboriginal rights 
as presently demanded by governments when entering into settlements 
of aboriginal claims; 

THEREFORE BE IT RESOLVED: 

THAT after consultation with the National Indian Brotherhood anc 
the Native Council of Canada, the alternative to be formulated by 
I.T.C. and the regional associations be submitted to the federal 
and provincial governments for ar···ropriate action; 

THAT I.T.C., in collaboration with the Inuit regional associatio~s, 
meet and discuss the issue of aboriginal rights and the proposed 
alternative to elimination of the conc 7pt of abori~inal rights 
with Canada's First Ministe:s with a vie~ to securing ad 7quate legal 
protections of aboriginal rights and their entrenchment in the 
Canadian Constitution; 

THAT in carrying out the above, ITC.and_ the r 7gi~nal associations 
give suitable recognition to the following principles: 

a) that the concept of aboriginal rights be recognized as 
a dynamic and evolutionary concept whic~ must_closely 
reflect the growth and evolution of Inuit sc~ie~y and 
culture and, therefore, additional_rights relatin? 
to Inuit culture, traditions and customs may require 



legal recognition from time to time as aboriginal rights 
through future legislation or agreementsr 

b) t~at righ~s derived from aboriginal title may require from 
time to time greater protections than similar rights which 
other Canadian citizens possess, in order to provide 
appropriate recognition, respect and sanctity to Inuit 
historical and cultural origins: 

c) that aboriginal rights are the essential and unique 
characteristic of Native peoples culturally distinguishing 
them from other peoples of Canada, constituting their 
birthright as original inhabitants, representing an integral 
part of their special status and interests, and providing 
the central foundation for further development of their 
respective Native cultures and societies; 

d) that in the event that Inuit enter into settlements of 
aboriginal claims, those aboriginal rights possessed by 
Inuit from use and occupation of land from time immemorial 
must not be viewed in legal terms as "surrendered" or 
"extinguished" but instead as an "exchange" whereby in 
such settlements the new legal rights relating to lands 
or Inuit traditions or customs be legally recognized and 
defined as aboriginal rights which continue in favour of 
Inuit beneficiaries to such settlement as part of their 
cultural and human rights; 

e) that in the event that Inuit enter into settlements of 
aboriginal claims, those aboriginal rights possessed by 
Inuit from time immemorial, which rights are exchanged through 
such settlements for other legal rights and benefits, shall 
be deemed to be revived to the extent of the land areas 
affected, in the event of certain specified breaches by 
the government of the settlements or the legislation 
incorporating such settlements, where the nature of such 
breach is of an irreversible, irreparable and fundamental 

nature; 

f) that where no settlement of aboriginal claims has bee~ 
entered into, the aboriginal rights of Inuit derivin~ 
from their use and occupation of land from time immemoria~ 
shall not be affected in any way by the proposed alternative. 
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MR, CHAIRMAN, MINISTERS, FELLOI~ NATIVE 

PRESIDENTS, LET ME PREFACE MY REMARKS BY SAYING FRANKLY 

THAT l AM PUZZLED AT llilli'. THIS FORM OF OUR PARTICIPATION 

IN THE CONSTITUTIONAL REVIEW PROCESS HAS COME TO PASS 

AND WHY WE ARE BEING ASKED TO COMMENT ON A LIST OF PRIORifY 

ITEMS DISTILLED FROM OVER TWO YEARS OF FEDERAL AND PROVIN­

CIAL MEETINGS AND NEGOTIATIONS FROM WHICH WE HAVE BEEN 

EXCLUDED, SUCH IS THE STATE OF CURRENT DISCUSSION THAT 

WE NOW UNDERSTAND MOVEMENT ON THESE ISSUES BY GOVERNMENTS 

HAS REACHED A STAGE WHERE A FIRST MINISTERS CONFERENCE IS 

SCHEDULED FOR EARLY NEXT MONTH, 

AGAINST THIS TIMETABLE THE VERY RECENT DECISION 

TO HEAR OUR VIEWS APPEARS ANOMALOUS AND WE ARE COMPELLED 

TO ASK WHAT EXACTLY IS OUR STATUS IN THE PROCESS? How, 
IN OTHER WORDS, WILL WHAT WE HAVE TO SAY HERE INFLUENCE 

RATIFICATION? ARE WE TO TAKE IT AS AN ARTICLE OF FAITH 

THAT THE FIRST MINISTERS WILL ALTER THEIR POSITIONS ON 

THE ITEMS UNDER DISCUSSION TO ACCOMODATE us? 

WE HAVE MADE IT CLEAR ON MANY PREVIOUS OCCASIONS 

THAT BEING TREATED AS JUST ANOTHER INTEREST GROUP WHOSE 

VIEWS ARE TO BE CONVENIENTLY CANVASSED IN THE ELEVENTH 

HOUR IS TOTALLY UNACCEPTABLE, AN) ~E HAVE BEEN PROMISED 

.. ,/2 
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REPEATEDLY THAT S~CH l'IAS NOT THE INTENTION OF GOVERNMENT, 

IN CONSEQUENCE OF OUR SPECIAL RIGHTS AND OUR SPECIAL 

POSITION IN CONFEDERATION, WE HAD EXPECTED TO BE FULL 

PARTICIPANTS IN THE NEGOTIATIONS LEADING TO CHANGES IN 

THE CONSTITUTION, Bur AT THIS LATE STAGE IN THE DISCUSSION 

OF A DOZEN HIGHLY IMPORTANT ISSUES, WHAT IS THE·REALITY 

OF OUR PARTICIPATION? IT WAS ONLY THIS MONTH THAT THE 

PROMISED FUNDING FOR OUR INVOLVEMENT WAS FORTHCOMING, 

FURTHERMORE IT WAS ONLY LAST MONTH THAT THE MASS OF FEDERAL 

DOCUMENTS TABLED BEFORE THE CCMC OVER THE PAST FEW YEARS 

HAS BECOME AVAILABLE TO US, WE HAVE YET TO RECEIVE MANY 

OF THE PROVINCIAL POSITION PAPERS, APPARENTLY BECAUSE THEY 

ARE FOR "PARTICIPANTS ONLY" AND CAN NOT BE CIRCULATED TO 

US WITHOUT CONSENT OF THE ORIGINATING GOVERNMENT, 

CANADA HAS A UNIQUE OPPORTUNITY TO SHOW THE 

WORLD THAT GENUINE ACCOMODATIOM AND INVOLVEMENT OF INDIGENOUS 

PEOPLES IN THE FRAMING OF ITS (ONST!TUTION IS A FUNDAMENTAL 

NECESSITY IF JUSTICE IS TO BE ITS AIM, So l BEGIN THIS 

BRIEF WITH A SPECIAL PLEA, Do NOT FORCE US TO CONCLUDE 

THAT WHAT IS WITH IN THE REALM OF POSSIBILITY AND ACCOMPLISH­

MENT HAS IN REALITY DEGENERATED INTO A TOKENISM BECAUSE OF 

NARROWLY CONCEIVED PROVINCIALISM, Do NOT FORCE US TO 

CONCLUDE THAT BECAUSE OF THIS PROVINCIALISM THE PAST INJUSTICES 

SUFFERED BY US ARE TO BE PERPETUATED IN ANY NEW CONSTITUTION, 

.. ,/3 



• 

• 

• 

OUR PARTICIPATION HERE TODAY IS WITH THE HOPE 

THAT OUR VIEWS WILL BE TAKEN SERIOUSLY AND ACTED UPON, 

LACKING THE TIME AND RESOURCES WHICH YOU HAVE AT YOUR 

DISPOSAL OUR REMARKS ON THE TWELVE ITEMS WILL BE TENTATIVE, 

SUBJECT TO MUCH MORE RESEARCH THAN WE HAVE HAD TIME TO 

COMPLETE AND DISCUSSIONS WHICH WE HOPE TO INITIATE ACROSS 

THIS LAND OVER THE NEXT MONTHS WITH OUR PEOPLE, 

I MUST EMPHASIZE THAT WE ARE HERE TO BEGIN 

NEGOTIATIONS, NOT CAP OFF ALREADY PREDETERMINED CONCLUSIONS 

ARRIVED AT BY GOVERNMENTS AT MEETINGS FROM WHICH WE WERE 

EXCLUDED, WHILE l DO NOT WISH TO BE DISCORDANT AND HARP 

ON THE PAST, l DO HOPE WE ARE ABLE TO AVOID THE KIND OF 

FRUITLESS MEETINGS WE HAYE BEEN SUBJECTED TO OVER THE 

YEARS, WHERE WE ARE ASKED FOR OUR VIEWS, WE GAVE THEM, 

ONLY TO RECEIVE THE RESPONSE "DON'T CALL us WE'LL CALL 

vou", WE ARE HERE TO BECOME INVOLVED IN A PROBLEM SOLVING 

DIALOGUE AND NOT A JUNIOR CHAMBER OF COMMERCE VERSION OF 

A DEBATE OR OTHER FORMS OF THE ADVERSARY SYSTEM, 

J NOW TURN TO THE TWELVE IJEMS ON YOUR AGENDA, 

OUR COMMENTS ARE BASED ON THE FEDERAL PROPOSALS AND ARE 

OF NECESSITY BRIEF, GIVEN THAT ONLY THREE HOURS HAVE BEEN 

ALLOCATED BY YOU FOR ALL THREE NATIONAL AssocJATIONS TO 

MAKE REPRESENTATIONS ON ITEMS WHICH YOU HAYE TAKEN MONTHS 

... /4 



TO DISCUSS WITH THE HELP OF EXPERT ASSISTANCE AND 

ENORMOUS RESOURCES, 

A STATEMENT OF. PRINCIPLES 

THE LIST OF PRIORITY ITEMS BEGINS ON THE MATTER 

OF FORMULATING THE PRINCIPLES ON WHICH CANADA IS AND SHALL 

BE FOUNDED, 

As A TENTATIVE STATEMENT OF THESE PRINCIPLES, 

• THE FEDERAL PROPOSAL HAS LITTLE TO RECOMMEND IT TO NATIVE 

PEOPLES, lT IS AMBIGUOUSLY WORDED, UNINSPIRED !tl TONE 

AND MISLEADING IN CONTENT, NOWHERE IS IT STATED THAT THE 

CONSTITUTION IS PREMISED ON AN AGREEMENT BETWEEN PEOPLES 

INDICATING HOW THEY WISH TO LIVE AND BE GOVERNED, THAT 

• 

• 

IS, A SOCIAL CONTRACT IN \~H!CH THE FUNDAMENTAL REQUIREMENTS 

OF THE VARIOUS PEOPLES OF CANADA CAN BE MET FOR THEM TO 

FLOURISH IN ACCORDANCE WITH THE VALUES THEY CHERISH, 

SURELY IT IS ESSENTIAL THAT THE BASIS OF 

CANADIAN FEDERALISM HAS SUFFICIENT APPEAL AND DURABILITY 

TO ENLIST ALL PEOPLES, TO AROUSE THEIR RESPECT FOR EACH 

OTHER AND THE COMMON ENDEAVOUR, AND TO STIMULATE AN 

OVERRIDING SENSE OF DISTINCTIVE IDENTITY, \-IHAT IS IT 

.. .15 
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THAT WE AS CANADIANS WISH TO ACCOMPLISH TOGETHER IN 

THIS LAND? 

THIS QUESTION DOES NOT FIND EXPRESSION IN 

THE FEDERAL PROPOSAL, WORDED AS IT IS LIKE A LEGAL 

CONTRACT BETWEEN GOVERNMENTS, IT GIVES ALL THE SENSE 

OF DURABILITY AND DISTINCTIVE PURPOSE THAT A FIVE-YEAR 

TAX-SHARING AGREEMENT MIGHT, 

NOR DOES THIS DOCUMENT BREAK WITH THE PATTERN 

OF REFERRING TO US IN A PATERNALISTIC, PATRONIZING WAY, 

WHO NATIVE PEOPLE ARE IS NOT SPECIFIED, AND WHAT 

REFERENCE THERE IS, MAKES US APPEAR TO BE PASSIVE, IF 

NOT IRRELEVANT ONLOOKERS TO THE IMPLIED HARMONIOUS 

FOUNDING OF THIS COUNTRY BY THE FRENCH AND ENGLISH - WHO 

HISTORY RECORDS, WERE CONSTANTLY AT ONE ANOTHER'S THROATS, 

WITHOUT WISHING TO ENTER THE DEBATE ON WHETHER 

CANADA IS TO BECOME A MELTING POT LIKE THE U,S,A,, OR 

REMAIN A MOSAIC IN WHICH DISTINCTIVE CULTURES MAY FLOURISH, 

l WOULD SUGGEST A REWORDING OF THE OPENING SENTENCE IN 

THE FEDERAL STATEMENT OF PRINCIPLES IN ORDER TO REFLECT 

THE REALITY OF CANADIAN CULTURAL PLURALISM, l WILL LEAVE 

ASIDE FOR A LATER MEETING THE REPUBLICAN IMPLICATIONS OF 
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THE OPEN I NG PARAGRAPH WHICH GIVES PRECEDENCE TO "THE 

PEOPLE" RATHER THAN THE MONARCH AND MERELY POINT OUT 

THAT CANADA IS COMPOSED OF MANY PEOPLES, 

ASSUMING THE TERM NATIVE WOULD BE DEFINED 

LATER, THE FRAMERS OF THE FEDERAL DRAFT WOULD HAVE MORE 

ACCURATELY REFLECTED THE TRUTH IF THEY HAD SAID: 

BoRN OF A MEETING OF NATIVE PEOPLES WITH 

THE ENGLISH AND FRENCH ON NoRTH AMERICAN 

SOIL, THE HOMELAND OF NATIVE PEOPLES FROM 

TIME IMMEMORIAL,,,,,, 

DISAPPOINTMENT ASIDE WE DO SUPPORT THE NEED 

FOR A PREAMBLE IN WHICH AS AN ABSOLUTE MINIMUM THE PLACE 

OF NATIVE PEOPLE MUST BE GIVEN PROMINANCE, WE WOULD OF 

COURSE WELCOME THE OPPORTUNITY TO HELP DRAFT A STATEMENT 

OF PRINCIPLE TO THIS END, 

CHARTER OF RIGHT~ 

WE SUPPORT THE PROTECTION OF HUMAN RIGHTS OF 

ALL CANADIANS IN THE CONSTITUTION BUT AT THE SAME TIME 

INSIST THAT OUR SPECIAL ABORIGINAL RIGHTS SHOULD NOT BE 

.. ,/7 
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SUBSUMED UNDER ANY GENERAL HUMAN RIGHTS PROVISIONS, 

INSTEAD WE WANT OUR ABORIGINAL RIGHTS ENTRENCHED 

SEPARATELY IN THE CONSTITUTION, 

THE PATRIATION OF THE CONSTITUTION 

THE PATRIATION OF THE CONSTITUTION IS AN 

OBJECTIVE WHICH WE CAN SUPPORT BUT ONLY IF THE AMENDMENT 

FORMULA FULLY INVOLVES US, OTHERWISE SPECIFIED RIGHTS 

GAINED TODAY COULD BE ABOLISHED TOMORROW UNILATERALLY 

BY GOVERNMENTS, WE ARE PREPARED TO WORK OUT WITH YOU 

AN AMENDMENT CLAUSE WHICH WOULD GUARANTEE THAT OUR RIGHTS 

ARE FULLY PROTECTED AND ONLY AMENDED WITH OUR CONSENT, 

A NEW UPPER HOUSE 

HE BELIEVE THAT A NEH UPPER HOUSE WHOSE COMPOSITION 

WOULD REFLECT THE HETEROGENEITY AND REGIONAL DIVERSITY OF 

THE COUNTRY CAN STRENGTHEN CONFEDERATION, HOWEVER, NO 

REFERENCE IS MADE TO GUARANTEED REPRESENTATION FOR NATIVE 

PEOPLES IN THIS NEW HousE, As HISTORIC NATIONAL MINO~ITI~S 

WITH SPECIAL RIGHTS IN CONFEDERATION, NATIVE PEOPLES 

SHOULD BE GUARANTEED REPRESENTATION IN ALL LEGISLATIVE 

BODIES, INCLUDING THE NEW UPPER HousE, 

.. ,/8 
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SUPREME COURT 

IN MANY CASES, METIS AND NaN-STATUS INDIANS 

HAVE BEEN ADVERSELY AFFECTED BY THE UNIVERSAL APPLICATION 

OF THE LAW THROUGHOUT THE LAND, THE CONTEMPORARY LEGAL 

SYSTEM DOES NOT TAKE INTO ACCOUNT THE SPECIAL LEGAL 

PROBLEMS NOR THE SPECIAL ABORIGINAL RIGHTS OF METIS AND 

NON-STATUS INDIANS, WE PROPOSE THAT SERIOUS CONSIDERATION 

BE GIVEN TO A JUDICIAL SYSTEM AT TlfE HEAD OF WHICH A 

SPECIAL PANEL COULD RULE ON CASES. INVOLVING THE RIGHTS, 

CUSTOMS AND BELIEFS OF OUR PEOPLE IN THE SAME WAY THAT 

A SPECIAL PANEL FROM QUEBEC IS EMPOWERED TO RULE ON CASES 

BASED ON CIVIL LAW, 

THE RIGHT OF NATIVE PEOPLE TO FISH INLAND AND 

IN COASTAL WATERS AS WELL AS THEIR RIPARIAN AND OFFSHORE 

RESOURCE RIGHTS SHOULD BE GUARANTEED IN THE CONSTITUTION, 

WE WOULD PREFER THE FEDERAL GOVERNMENT GUARANTEE OUR 

RIGHTS AND SHARE WITH US THE POWER TO INTERVENE IN ANY 

DISPUTES OVER THESE WITH PROVINCIAL GOVE~NMENTS, 

POWERS OVER THE ECONOMY 

OUR PEOPLE HAVE COMMON ECONOMIC PROBLEMS ACROSS 
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THE COUNTRY, WE REQUIRE NOT ONLY A CO-ORDINATED BUT 

SPECIAL APPROACH TO THE PROBLEKS WHICH HAVE LED TO OUR 

IMPOVERISHMENT, 

WE DO NOT UNDERSt~ND WHY THE FEDERAL GOVERNMENT­

DID NOT REFER TO OUR SPECIAL NEEDS IN ITS POSITION PAPER 

ON THE ECONOMY, IT SEEMS THAT THE FEDERAL GOVERNMENT 

WISHES TO RETAIN KEY ECONOMIC POWERS IN ORDER TO RE­

DISTRIBUTE WEALTH AND REDUCE SOCIAL INEQUALITIES AS WELL 

AS REGIONAL DISPARITIES YET IT DRAWS NO REFERENCE TO THE 

DISPARITIES BETWEEN NATIVE AND NON-NATIVE PEOPLES, DOES 

tHIS OMISSION MEAN THAT OUR ECONOMIC PROBLEMS ARE SIMPLY 

VIEWED AS PART OF THE GENERAL PROBLEM OF SOCIAL INEQUALITIES 

AND REGIONAL DISPARITIES? IF THIS IS SO WE MUST POINT OUT 

THAT PREVIOUS ATTEMPTS TO DEAL WITH US THROUGH THE PROVINCES 

AS A PART OF A LARGER PROBLEM HAVE NOT WORKED BECAUSE 

WE BECAME LOST IN THE SHUFFLE, ANY AGREEMENT ON POWERS 

OVER THE ECONOMY MUST TAKE INTO AC.COUNT THE SPECIAL NEED 

TO REDUCE ~HE DISPARITIES BETWEEN NATIVE AND NON-NATIVE 

PEOPLES, 

THE FEDERAL GOVERNMENT WISHES TO GUARANTEE THE 

FREE FLOW OF GOODS, SERVICES, LABOURAND CAPITAL ACROSS 

PROVINCIAL BOUNDARIES, WHILE NATIVE PEOPLES CAN SUPPORT 

THE SAFEGUARDING OF THE CANADIAll ECONOMIC UNION, SERIOUS 

... 110 
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CONSIDERATION SHOULD BE GIVEN TO EXEMPT NATIVE ECONOMIC 

DEVELOPMENT FROM THE PRINCIPLE OF NON-DISCRIMINATION, 

ESPECIALLY IN REMOTE AREAS WHERE THEY HAVE SO OFTEN IN 

THE PAST BEEN DI_SPLACED BY SOUTHERN BUSINESS AND LABOUR 

INTERESTS, WITH REGARDS T~ THIS MATTER WE WISH TO KNOW 

WHETHER OR NOT WE ARE INCLUDED IN THE AFFIRMATIVE ACTION 

AND REGIONAL DEVELOPMENT PROGRAMS FOR WHICH THE GOVERNMENT 

IS PLANNING EXCEPTIONS, 

. DEDICATION TO SHARING AND/OR TO EQUALIZATION: 
REDUCTION OF REGIONAi DISPARITIES 

THE CONCEPT OF SHARING IS INTRINSIC TO NATIVE 

CULTURES AND LIFESTYLES AND IS ONE TO WHICH NATIVE PEOPLE 

CAN FULLY DEDICATE THEMSELVES DURING THE PROCESS OF 

CONSTITUTIONAL REVIEW, NATIVE PEOPLE HAVE ALWAYS BELIEVED 

IN SHARING THE WEALTH OF THE LAND AND THE BULK OF CANADA'S 

NATURAL RESOURCES ARE EXTRACTED FROM HINTERLAND AREAS 

WHERE NATIVE PEOPLE FORM A SIGNIFICANT PROPORTION OF THE 

POPULATION, HOWEVER, NATIVE PEOPLE HAVE ENJOYED FE\~ OF 

THE ADVANTAGES ACCRUING FROM THE EXPLOITATION OF THEIR 

LANDS AND SUFFERED ALMOST ALL THE DRAl~BACKS, 

THE PROPOSALS FOR ENTRENCHMENT OF EQUALIZATION 

IN THE (ONSTITUTION DO NOT PROVIDE FOR A MEANINGFUL 
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EQUALIZATION OF WEALTH, THE REASON FOR THIS IS THAT 

THE FEDERAL AND PROVINCIAL GOVERNMENTS CONTINUE TO TREAT 

REGIONAL DISPARITIES AS DISPARITIES BETWEEN 11HAVE11 AND 

"HAVE NOT11 PROVINCES INSTEAD OF 11HAVE11 AND "HAVE NOT" 

REG IONS, THE ECONOMIC DJFFEREtlCES BETWEEN THE NORTHERN 

AND SOUTHERN PARTS OF PROVINCES ARE AS GREAT IF NOT 

GREATER THAN THOSE BETWEEN PROVINCES, YET THE EQUALIZATION 

SYSTEM IS STILL SEEN AS A PROCESS BY WHICH PAYMENTS ARE 

TRANSFERRED LATERALLY FROM ONE PROVINCE TO THE NEXT BY 

THE FEDERAL GOVERNMENT, THIS INTER-PROVINCIAL RATHER 

THAN INTER-REGIONAL OR INTRA-PROVINCIAL FOCUS HAS MEANT 

THAT 11HAVE11 PROVINCES TRANSFER WEALTH TO THE SOUTHERN­

BASED GOVERNMENTS OF "HAVE NOT11 PROVINCES, THESE WHICH 

ARE VIEWED BY NATIVE AND PERHAPS OTHER NORTHERNERS AS 

BEING AN INTEGRAL PART OF THE INTRA-PROVINCIAL DISPARITIES 

PROBLEM, NOT THE SOLUTION, LIKEWISE THE 11HAVE NOT11 

REGIONS WITHIN THE 11HAVE11 PROVINCES ARE EXCLUDED 

ALTOGETHER FROM EQUALIZATION PAYMENTS, As WE ALL KNOW 

"CHARITY BEGINS AT HOME•, IN BOTH BRITISH COLUMBIA AND 

ALBERTA FOR EXAMPLE, A SIGNIFICANT PROPORATJON OF 

PROVINCIAL WEALTH COMES FROM THE EXPLOITATION OF THE 

RESOURCES IN THE •HAVE NOT11 REGIONS OF THE PROVINCE, 

REGIONS TRADITIONALLY USED AND OCCUPP!ED BY NATIVE PEOPLE, 
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THE PROPOSALS TO PROMOTE ECONOMIC DEVELOPMENT 

TO REDUCE DISPARITIES BETWEEN REGIONS SUGGEST A CONTINUATION 

OF FEDERAL/PROVINCIAL AGREEMENTS SUCH AS DREE l~HICH TOO 

OFTEN HAVE BEEN LESS SENSITIVE TO THE NEEDS AND RIGHTS OF_ 

NATIVE PEOPLE IN "HAVE NOT" REGIONS, 

AT THE SAME TIME THAT FEDERAL AND PROVINCIAL 

GOVERNMENTS AGREE TO PROMOTE EQUAL OPPORTUNITIES, ECONOMIC 

DEVELOPMENT, AND ESSENTIAL PUBLIC SERVICES OF REASONABLE 

QUALITY OF ALL CANADIANS, THEY MUST TAKE INTO ACCOUNT 

THE NEED TO REDUCE THE DISPARITIES BETWEEN NORTHERN AND 

SOUTHERN REGIONS, THE CONSTITUTION SHOULD PROVIDE FOR 

THE DIRECT TRANSFER OF EQUALIZATION AND REGIONAL DEVELOP­

MENT PAYMENTS INTO THESE "HAVE NOT" REGIONS, CLEARLY 

NATIVE REPRESENTATION MUST BE PART OF ANY PROPOSED 

REGIONAL DISPARITIES REVIEI~ PROCESS, 

RESOURCE OWNERSHIP 

As THE ORIGINAL INHABITANTS OF THIS LAND WE 

BELl EVE THAT THE CONSTITUTION SHOULD MAKE CLEAR REFERENCE 

TO OUR RIGHTS TO LAND AND RESOURCES, ANY AGREEMENT 
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BETWEEN GOVERNMENTS ON "OWNERSHIP" OF RESOURCES MUST 

RECOGNIZE THE SPECIFIC NATURE OF, AND MAKE PROVISION 

FOR, OUR RIGHTS TO AN EQUITY INTEREST IN ANY RESOURCE 

DEVELOPMENTS INCLUDING SHARING THE RESPONSIBILITY FOR 

THE MANAGEMENT OF RESOURCEi, 

COMMUNICATIONS 

IF WE ARE TO MAINTAIN A DISTINCT IDENTITY WE 

MUST HAVE THE RIGHT OF ACCESS TO THE MODERN MASS MEDIA 

THROUGH WHICH WE CAN COMMUNICATE WITH EACH OTHER AND 

WITH OTHER GROUPS IN CANADA, WE MUST ALSO HAVE ACCESS 

TO ALL NATIONAL AND PROVINCIAL CULTURAL INSTITUTIONS, 

FOR THESE TOO ARE VITAL MEANS OF COMMUNICATION, As THE 

SITUATION NOW EXISTS IT IS DIFFICULT FOR METIS AND 

NaN-STATUS INDIANS TO REPRESENT THEMSELVES THROUGH THESE 

CHANNELS, ESPECIALLY WHEN INSTITUTIONS LIKE THE NATIONAL 

MUSEUM USE A RESTRICTED INDIAN AcT DEFINITION OF WHO IS 

A NATIVE PERSON AND CONSISTENTLY IGNORE IN ITS RESEARCH 

AND EDUCATIONAL FUNCTIONS THE CULTURAL CONTRIBUTIONS OF 

THE METIS AND NaN-STATUS INDIANS IN THE HISTORY AND 

DEVELOPMENT OF CANADA, 



THE CONSTITUTION SHOULD PROVIDE NATIVE PEOPLE 

WITH THE RIGHT OF ACCESS io THE RADIO AND TELEVISION, 

THAT IS) THOSE MEDIA UNDER GOVERNMENT REGULATION, AT 

THE SAME TIME IT SHOULD BE RECOGNIZED THAT NATIVE 

COMMUNICATIONS SYSTEMS ARE-~NTER-PROVINCIALJ IN THAT 

THEY ARE FULFILLING THE NEEDS AND INTERESTS OF NATIVE 

GROUPS SPANNING PROVINCIAL BORDERS) AND THEREFORE 

SHOULD FALL WITHIN FEDERAL JURISDICTION, 

FAMILY LAW 

FAMILY LAW COMPRISES A NUMBER OF SUBJECTS) 

SOME OF WHICH ARE PARTS OF OTHER MAJOR FIELDS OF LAW, 

JUVENILE DELINQUENCY IS OFTEN THOUGHT OF AS PART OF 

FAMILY LAW) BUT IT IS ALSO AN ASPECT OF CRIMINAL LAW, 

SEPARATION AGREEMENTS ARE CONSIDERED PART OF FAMILY LAW 

BUT THEY ARE ALSO AN ASPECT OF CONTRACT LAW, THIS 

POINT SHOULD BE BORNE IN MIND WHEN DISCUSSING A RE­

DISTRIBUTION OF CONSTITUTIONAL POWERS, 

THERE ARE CERTAIN AREAS OF FAMILY LAW THAT 

MIGHT BE CONSIDERED "PROBLEM AREAS" INSOFAR AS METIS 

AND NaN-STATUS INDIANS ARE CONCERNED BUT IT IS NOT 

EVIDENT THAT THE PROBLEMS RELATE TO lliiQ. HAS THE POWER 
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TO MAKE THE LAW, IT MAY BE AS MUCH A QUESTION OF THE 

ATTITUDE OR LACK OF CONSIDERATION THAT 'tlENT INTO THE 

FORMULATION OF, AND ADMINISTRATION OF, THE STATUTE, 

THE OBVIOUS PROBtEM AREAS FOR us ARE: 

- LOSS OF CULTURE THROUGH ADOPTION OF CHILDREN 

BY, OR PLACING OF CHILDREN IN, HOMES WHERE NO 

CONSIDERATION IS GIVEN TO ABORIGINAL ANCEST~Y 

OF CHILD, INCLUDING CASES OF SEPARATION WHE~E 

A WHITE PARENT RETAINS CUSTODY OF CHILDREN OF 

MIXED MARRIAGE, 

- RELATED ISSUE OF RECOGNITION OF CULTURAL 

DIFFERENCES IN METHODS OF RAISING CHILDREN IN 

CHILD WELFARE CASES, INCLUDING CHILD ABUSE, ETC, 

- QUESTION OF INHERITANCES OR PENSIONS IN CASES 

OF MIXED MARRIAGES OR RELATIONSHIPS THAT MAY 

BE ACCEPTABLE IN METIS COMMUNITIES BUT THAT DO 

NOT MEET PROVINCIAL TESTS OR FEDERAL TESTS OF 

A 'VALID' MARRIAGE, 

- ENFORCEMENT OF MAINTENANCE ORDERS AGAINST 

ITINERANT HUSBANDS AND FATHERS, A PROBLEM 

WHICH CUTS ACROSS CULTURAL BOUNDARIES, 
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MORE STUDY IS REQUIRED ON THESE PROBLEM AREAS 

BEFORE WE CAN COMMENT DECISIVELY ON THIS ITEM, 

FINALLY, [ WISH TO SAY, WE SHALL HAVE MUCH 

MORE TO ADD TO ALL THE ITEMS AT A LATER TIME, HOPEFULLY 

BY THE DATE SUGGESTED TO ME .. JN A RECENT LETTER FROM THE 

PRIME MINISTER, 

THE PRIME MINISTER RECENTLY FOUND CAUSE TO 

PREMISE HIS DEMAND FOR PATRJATJON ON THE NEED TO BREAK 

THE LAST VESTIGES OF CANADA'S COLONIAL TIES TO BRITAIN 

THE NEED TO ENTRENCH OUR RIGHTS JN THE CONSTITUTION 

ALSO FLOWS FROM A DESIRE TO BREAK THE INTERNAL-COLONIAL 

TIES TO WHICH WE HAVE BEEN SUBJECTED THIS PAST HUNDRED 

OR SO YEARS, 



• 
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Del Riley, 
President 
National Indian Brotherhood 

DOCUMENT: 830-85/003 

CONFIDENTIAL 

PRESENTATION FOR MEETING WITH THE SUBCO}INITTEE OF TIIE CONTINUING COM!-ITTTEE 

OF MINISTERS ON THE CONSTITUTION. 

There is a consensus among Indian organizations and leaders in 

Canada on the need for constitutional recognition of our r.ights. This has 

been confirmed again at the General Assembly of the National Indian 

Brotherhood held two weeks ago in Calgary, Alberta. 

There seem to be two common errors that non-Indians are making 

about our position. The first is that there should be some reasonable 

division of the issues which can be handled by legislation and those 

items which should be entrenched in a revised constitution. The federal 

Minister of Indian Affairs insists that the revision of the Indian Act 

and the constitutional discussions should proceed as separate and 

distinct exercises. We say no. The fundamentals of our relationship with 

Canada have yet to be defined. I am sure you understand that we are 

dealing with some fundamental questions. We are not just dealing with 

a group of urban misfits and rurar poor, but with Indian nations "t<.·hose 

experience of nationhood long preceeded the coming of the French, the 

English and the other peoples who now live on our land. 

We know you have a busy age;ic.!a and hope to be able to report 

progress to the First Ministers meeting in September. We h:ive a difference 

sense of time because we are intent on dealing with funcbmental questions 

of our political and legal status within Canada. It seems that the 

present constitutional <liscussions have created a situation where 

these questions can be thoughtfully considered. We are concerned with the 
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Indian Act, with its.paternalism, its rigidity and its discrimination. 

But we are not prepared to now deal with the Indian Act for that would 

mean accepting the assumptions that lie behind it - that the Parliament 

of Canada has complete jurisdiction over our nations and should continue 

to have such.jurisdiction - that we have been conquered or overwhelmed. 

We have survived. We have begun a slow and deliberate disr.ussion of our 

sit~~tion. As we are addressing fundamental questions, we trust that 

you, as well, are addressing fundamental questions about our country 

and will be willing to talk with us. So we hope you will understand that 

we are not prepared to discuss a reasonable separation of legislative 

and constit·utional questions. 

The second error that is commonly made about our position, again, 

seems very reasonable. There are some m_atters which directly affect 

Indians and there are other matters which do not. The reatters which 

directly affect Indians will be included in the agenda item "Canada's 

Native Peoples and the ~onstitutio~'. The Prime Minister has indicated 

certain subjects, which, in his view, would be included in that agenda 

item. On those matters the Prime Minister has said \.:e will participate 

directly with the First Ministers. On other matters we would be limited 

to what, perhaps, we are supposed to do today, that is, make submissions 

as an outside group, excluded from direct participation in the talks. 

I would like to table two documents that have been prepared by 

our staff and reflect our thinking. One examines the twelve items 

that have been discussed by the Continuing Committee of Hinisters on the 

Constitution over the summer. The other examines a fuller range of 

constitutional issues. These documents confirm the position we took at 



the meeting with the steering committee of the Continuing Committee of 

Ministers on the Constitution on December 3rd, 1979 and the position we 

have always taken - that Indians have a substantial interest in all the 

constitutional issues that are under discussion. 

It is a fundamental position on our part that we are a distinct 

order of government within Canada. It follows directly that we have an 

interest in all of the constitutional issues that are cur~ently being 

discussed. If Prince Edward Island or Quebec cannot be excluded from the 

discussion of certain of your agenda items, then we cannot be excluded 

either. The documents I am tabling suppc~t our position on a different 

basis. They show the specific interest of Indian people in all the 

i.tems under discussion. As well we c·oulC take the five- u1atters mentioned 

by the Prime Minister on April 29th as falling within the Agenda item 

"Canada's Native Peoples and the Constitution"·: 

... aboriginal rights, treaty rights, internal native self­
government, native representation in political institutions 
and the responsibilities of the federal anc! provincial 
governments for the provision of services to native peoples. 

We'could easily demonstrate how this list includes consideration of 

virtually all the subjects that are beir.b considered in the constitutional 

talks. 

Whether you agree with our :'1.1r.dar.,enl2..l pos:!.::ions or not, you 

can still agree with one of our conclusions - that the constitutional 

issues now being discussed ca~1not be c!i..-idcd into those that "directly 

affect native people" and those which do not. 

We have willingly attended this meeting, though we do not yet 

share a· common understanding of the process which is undcrway. We have 



given you our reaction to the twelve point agenda you have been 

considering over the summer. We must make some collllllent on the process 

involved. We have been promised "full, equal and ongoing" participation 

with the First Ministers on constitutional issues that directly affect 

us. Yet twelve items that directly affect us are to be discussed at 

the First Ministers meeting in September here in Ottawa, without 

our participation. There is a direct cor.~radiction involved. At no 

point have there been discussions about the process involved. In our 

view we should be invited to participate in the September meeting of 

First Ministers and in all future First :•linisters meetings. In addition, 

in our view, we should be given a seat on the Continuing Committee of 

Ministers on the Constitution, which would mean ending the need for a 

special subcommittee of the CCMC on native questions. 

We are committed to the process of constitutional renewal. 

As my predecessor, Mr. Noel Starblanket said in the meeting with the 

steering committee of the CCHC on December 3rd, 1979: 

We know that the process· will be long, difficuit and often 
tedious, but we intend to participate in a patient, realistic 
and determined manner. 

This is still true. 



DOCUMENT: 830-85/004 

CO~FIDENTIAL 

On June 9th, 1980, the First ~linisters =et in Ottawa a::~ agreec 

to a plan of action on constitutional rene~val whic:i i:wolved ..:ee::ings 

af=~irs) anri a First ~nisters meeti::; in Oc:aNa, Sep:e=ber 8t~ :o :2:h. 

Ynese meetings wera to discuss a list of 12 subjec::s Nhich were agreed 

follows: 

1. A statement of ?rinci?les. 

2. A charter of rights, includi~g language rig~ts. 

3. A dedication to shari~g and or equali:a=i:n: the r~t~c=icn 
of regional disparities. 

4. The patriation of the consti:ucion. 

5. Resource ownership and inter?rovincial crade. 

6. Offshore resources. 

7. Powers affec=ing the ecc::oir.y. 

8. Cor:u::unications, includic~ broacc~stir.;. 

9. Far.iily law. 

10. A new upper hcuse (sena::e), invc:ving c~e provinces. 

12. Fisheri::s. 

Eacn of these iiems is of concern co che Indian pec?le of Canaci~. 

1. A statement of orinci~les. 

The federal gover~ ... ~enc proposed •,.;ordi::g :er a preamble 0r 

statement of ;::,rinci-;:,les at the First ~-:ir.iscers -eer-~~~ on June -?t:1, 

1980. Their proposal read as follows: 

w~, the people of Canada, prouc!y orcc!ai~ that ~e are 
and shall always be, with the hel? of ~o~, a free and sal~­
governing peep:~. 
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Bor~ ~£ a meeting of the ~~glish and French prcs~~ce en 
North ,\!ner:!.can soil which h;iJ :.>ng been the home of oc:::-;,at::.•,e 
peoples, and enriched by the ccntribution of millions o;' new 
Canadians ::'rom the four cc:-:-.::; ::£ the. ~.::-::"., ,.,.;e :1~·:.~ •::-.c3e!"~ 
to create a life together whic~ c=ar.scends :he dif~e=e~ces 
of blood relationships, language and religicn, and ~-:..1:!~gly 
accep~ the ~x~eri~cca vf sh~~~~~ our ~ea::~ a~ci cul~c=~s, 
while respecting our diversity. 

We have chos2n to live toge,:her in on-a sovereigr:. c:ou~:.ry, 
a true federation, conceived as a const:i~::.tional mcna:-c:'!:: 
and fcilncied on decvc-:-atic pr::.::cipla3. 

Fa:.::1f1.!2. ~o •.::Jr ~1.~st::Jry, a:d. t:ni-:2.d ":.y a ..:~:r.::cu C:s~:-::-. :c 
give nsw li:2 ar..d. st!."ength t::, our f.:d;:-at:..::n, ~,;e ~r= :-:s~:·.reC 
to create toget~er a ~ew ccnst!~ation ~hich: 

Shall be conceived and 2dop:ed in Cnnac2. 
Shall reaffir~ the official status of the French a~a ~~gl::.sh 

langua~es in Caraada and the Civarsity of cu!t'..!r:s o;.rii::l:..:: 
Canadian society. 

Shall ensh:-:.r:.e our funds=er:ta.l £:-eeciv.r:s, ou= basi:: :!7:..2., 
human anci language rigl!cs, ir.c!.:;di:1g c:le :-i~l':c to be eci·..:c.:.~eci. 
in one's own language, Frenc~ or English, wh~re numbe=s ~a~=ant, 
and the rights of our native peoples, and shall define :h2 
authority of Pa:-lia~ent and of :he legisl~=ive as3e~b:!2s of 
our several provinces. 

We fur!:her declare that 0ur ?arliari!enc .s.nC. provi:!c:...:..!. 
legislatures, our various gov~r:::nencs anci :hei:- agenci:s shall 
have no other purpose than to strive for the happiness 2nd 
fulfilmenc of each and all of us. 

indic.:iting thac the federal government hc.s already concluded that 

:iO?;ie !:'efe!:'2nce to !ndiz.:1 peopl2 sho 1..1lG. ::e inc.!.uC2ci :.:1 any st.J.c2~e:i: o: 

p:-:.:lciplcs in a new constitution. But ::hE conc2pts :..:ivolved in t!":; 

federal draft are faulty, indicating a need. for Indi.1n partici;::a~:..on in 

native people has a clear ?aternaliscic r~ng, and ~t i~ sur?ris:..~~ :o 

see it still in use. Addi:ionally, the d=3it clin;s :o che fede::-al 

myth of "two founding nacior.s". It descr::.:ies Canada as "Born of a 

meeting of the Engiish and ?rench preser.ca on North .;merican 3c~: ~~i~h 

had long been the home of our native peopl2s ... " Indi3ns are no :,ore 

significant in the founding and buildin£ of Canada than the trees -~i~h 

also found a horr.e on ~lo.:th American soil. 

The federal gover~ment has de::,onscrated a clumsy, self-•::)ns-:ious 

and ar.:ogant attitude towards the place o: Indian pecple and Incinn 
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nations in Canadian histor~i• No prea~~le or statc=ent of princi?les 

stou~j be J=afted without ~~v~ght~~l :nc~x~ ?ar:~C~?aC~on i~ t~a 

process. 

we strongly support actions by provir-~ial acd federal gove~~encs 

to end discrimination and protect basic hu:,zn rights. But the 

Euro?ean culture of Canada's politica: leaders has 12d the~ :o 

prV'!il:Jte. indi~1iC.ual :-ights anC -:io".iw-n';)l...:.~--c"': ~ =-... r~--=- ~i;t:::3. 't!le 

can be any application of the international law pr:.uci?le of t~e sel:­

Cecc.:u-.inncio:i of peoples to g=oups wi:hi:: C.2..n2C2.. :n.Ci.an peo:=le h.a~.-e 

had ~o fighc European-Canad~~n ~anpai;~s :u~ as2~=i:ation bec~use of 

th2 value we place on our ::::illecti"'le :::::-ibal li:e. :,:e have a right 

t;:, sel..:'-det:-r:!ll..nation based on cur tr:.::Oal sc·~·era..:g::::: which pr2.date:s 

hu~an rights, we have found that Eurcpean-Cana~ians ~ave used hu::.an 

rights arguments to deny us t:he funda.-:.ental :-i.ght of collccti~,e seli­

de:: ::=r.::ina tion. • 

thac they must include our c:ol.!.ecti"',·e :-ig2.ts i:l :h.ci-:- cP..inki::~ :1bcut 

Fe:-::er.:il human rights legislat:.on e:xe!ll-;=3 ?re f:":.~s T,.,,·r\:..::h _c:or.:e unci.e:r 

• the Indian Act. The Constitut!onal . .\!ne::1cirr.en:: 5:!..:..:. (3.:..l.: :-60), ·..;:li:.~ 

was proposed by the Trudeau 5cver~ment in 1979l co~tained a chart~r 

of human rights which speci.:ic2lly sc;;;.-:::d :hat it .:i.: ~ot invaliCate 

Indian rights de~iving fro:n t:he ?~oyal ?:-ocla:::acion of !.763. Eac:1 of 

provisions acknowledged chat in any fo~ulac:ar. of ~c~3n rizhcs i:: 
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these provisions was crude and inade~uace, because of the inadequacies 

of the present Indian Ac: and because of ?ersiscent :nisinterpreta:ion 

oi :he·basis of Indian rights in Cac~<la. 

The federal govern~ent has already accepced the principle t~ac 

Indian rights muse be mentioned in a charter of human rights. Indian 

3. A dedication to 3haring ar,.d/or equalizacicn: the reduction of regional 
disoarities. 

par2doxical issue thac can be put to I?dian people. Dy choice, fr~~c 

or force we have shared our wealth with the Eurooean-Canadians, only 

to be made outsiders in our own land. In ~any part3 of Canada ,e. 

have a st:.:-uggle even to control natural resource re,:enues from the, 

li:::::ited reserve land base chat is supposed co be ou:.:-s. The issues 

of creacy entitlemencs and aboriginal right5 a~e issues of the 

undserstood as such. We have been told by both federal and provincial 

poli~icians that the prese~t constitu~ion di,:iGcs t~e ?Owers to se::l.e 

:r.~i~n clain:s between che federal and pr~vi~ci3l Jover~8ants. The 

p=e.sent constitut.ion hc.s been used as an ~~•:;;t;se for inac::ion on I::.C.:.a:i 

cla!~s in Alber:a, Bri:~3h Colurabia, Atl2ntic Can2da ar.d oche~ areas. 

I! these consticu~ional ~roblems are real chey should b~ addressed !n 

tte ?=esen~ constitut~onal discussivns. 'I!,~ £irsc issue vi equal~z~=~~n 

for Indian people is an adequate and ;,roper di·:ision o:: natural 

resources through a just ;ettle~enc of land clai:ns. 

The second equalization issue involves the status of India3 

governments ~ithin Canadian federalism. T:ie equalisation progra~ is 

designed to ensure chat all provincial governments have access to 

suf=icient revenues to provide a rough~y t.:nifoIT.1 level of services to 



-5-

thei= residents. We nave long suspec:.ed chac the ?resence of ir.c:.a~ 

that province to equalization paymen:s; Yet .cost ;,::-::-·ri~ces or.2.:; su::::2.:r 

profit on Indians through equalizaticn pay1;:ents. :..ni2.e t~e phe~===~C~ 

wou:.d argue that the ooney should go :o the province and the provi=ce, 

in turn, should recognize Indians as ''citizens of the province" anc 

supply services to then. Others night su~gesc t~~c che ~oney s~c~:.c go 

x.:one:, should go directly tc t~e Inci.:;.,.1 go. --1-.2---~. : .. :.egislac:.=:::, 

policy and practice Indian governments are recognized in Canadia~ 

soci:ty. They exist, but they :ire cowngr;.ded and o:::.e~ .:...;r.cre:1, 

thous:i they have existed :o-::- thous.:m;!.3 of years. _;. :::e':-1 --nsc.:..._~'".'..~-­

musc recognize Indian govemmencs as a distinct order of 6over:::::en:. 

wi:ii~ Canada. A nacural resul~ of :ha: recogni:ic~ ~c'.!ld be c~~ 

not require additional expendit'.!res. ½ut neit::e-::- • . ..-o,.:ld it, in tie s':1.c:-:. 

run, reduce the necessity of :eder~l 2?propriations in relaticn :o 

f.:ic: :;f Incii.:in ccr.~-:iur..:.:ies ~dc:-:.in c::e:..::-::orders. 

4. The oatriation of the co~stituti0n. 

The constitution o: Canad.:1 is st::.11 a law ?assed by t:1e 

parliawent in Engl.:1nd. T~e basic parts of the co~st:.:u:i~n c.:1n~0~ __ 

changed without going back :o England ~nc asking the~ :o aaend ::-:.e 

original legislation. To Eu.::-opean-Cancdians this is an embarass=e~:., a 



• 
-6-

reminder of their colonial past. On Hay 9 t:o, 1980, the Canaciian ::o·~se 

of Commons unanimously passed a motion asking that the Engli3h ?a:-~ia~e~c 

"p.1;::::-::..1te" the Canu.cii2.n c.:,n3citt:c:".o:-.., a..1•:. :.'.'lc:re:::: ::-a;!s:';r all =--c. ... ;j-~-~ 

powers to Canacia. It was sc:-iking cha!: all ?Dli:ical part::.:?s in c~a 

House of CoI:1IDons voted in favour of t~:".s ~ocicn. I~ is ccIDu1on £0:­

pr,Jvincial gover~en~s to say that the::-e 3[:.auld rr:>-c ba "pat:-ia~::'....::.~·, 

In::ii&.r:.s oppcsa i,?at~::..at.:.cr."' =-= ::-.:::.~ ~~._::: ::'...!1 t~e : . ..:.~----- ... _ 

C-2:::~da.. The Inc!ian position ".Jas clea!"l:," st2.t~d Ct!:-:.~g the "ccr.::'!"'.: ~·-:...: o""al 

jouney" of the Indian Chiefs and Elders t~ Engle~d in July, 1979. !be 

Chiefs opposed 11patriation" until Indian people i:1 Canada were 

agreenent that Indian treaty and aborigi~al rig~cs would be pro~~===C 

in a new constitution. As a result of the Chief's visit to Engla~~ 

there are members of the Engliah Parlia~e~: ~ho a=c ?ledged :o :p?cse 

"pa=ria.tion 11 legislation unless the issues of I:1C:.an rights have :>ee:-. 

settled within Canada. 

'••-----. • ... -
...1 .... _::,• • •• ---·.:. 

Incii.:1n claims to lancis ar..d nat"J.ral res0u==es in t=-:.ei::- statcrrrent .:>:i 

abor~ginal title claims in 1973, and by t~~ir negs::.ation oi cla:.=s 

of British Columbia, Albe::-t~, Saskacchewaa, :-!2nic.::,:>a and Ont3ri.::. A3 

we..!.l c.here arc unresol ·,eci Indian clai~s i:i souc:ler:-. Quebec t the :-:ar:.:::.=:::s. 

• Newfoundland and Labrador. 

• 

Th~ question of Indian harvestin5 rights :.s a quesci;::n :,: :--:;:11:3 

to use resources. The series of Indian ri;h:s cases i~ the 1960'3 acC 

1970's show an inconsistent judicial response to I~dian harvest~~g 

rights. Treacy and aboriginal rights hLve been hel~ co be over:-~~~~~ 

by the :!igr.:itory Birds Convention Act anci the Fi.sh2ri\:3 Act (,;.;h2c~cr-

or ~ot chat was the int~ntion of the :"2de:-.J.l ;over-:-.=.e!"'.t). Tr2ac~: 
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protected hunting rights have been up~elc against. ?rovincial laws 

but not against federal laws. These ri2h~s were s~en ~~i _ - ... as sur ... cien:l:,• 

Resource Transfer Agree~en:s and t~e 3:-i:ish ~ort~ .~e=ica Ac: of :?2J 

(wi:.ic:'1 applied ::o the three ;:rai:::i:: p:::o·.-:.nces). 7:,e:::e is no =ea.:;c=1 

why t:b.ey cannot have const.i::utiona~ ?rotec ::::..:m in all par:s of Ce::.c..:ia. 

Indicn r~sou-::-,:e :-i;~.~s s:lo· ... t~-= =-= ... -=-........ ~.:-e...: ~s .:-r-.-.1 .. ..;.:_: 

St!.=.:i:.::-::.:2c'2. --f -,.hr-3. -..:~.3.·-~ -- ~~C :'c:-~:::-.:)7~ _. :•·-· -~•· :-:..;:: . .:.;. .:.; -:=:: .-.::::~ 

rese:--;e lands and waters ar:.c! shar£!d over :radit:.c::.a~ lands and a.:::eas 

of£ reser,,es. 

The land claims of the Indian anc Inuit ?eC?les living i~ 

coas r:al areas include o.if3:1ore resou:::-ccs. This is ac:,:r.cwledged :.n 
the COPE agreement in princi?le. It was ackr..owleciged i_:.y ?:::-i::;ie ~E.::::.s:e:­

Clark on October 3rd, 1979, when he released docu~en:.s concerni::.g iis 

plan :o transfer offshore resoarces to prov_incial ::o:!:.:-::,1. Pri.::.e 

Hini3:er Clark, at that ti=e 

... noted that an ic.?ortant n:act::::r which "'ould nave to be 
considered in the i:n;:,lemencation oft.he pri::ci?les with the 
vari~~s provinces c~nce=~ad ~as :ja 2:at~s ~£ :n~i: anri 
Indian cl1ims in co~stal areas. (lelease :r~~ the Office 
of the ?ri~e ~.fin is t ::::::-; 

The claims also include clai:-:-.s t.o fishi;;:~ :-i;:1ts i:! .:-f::sho:::-e wat~rs. 

7. P-'J"vers ;if fee ting the econcr::•:. 

In the present consti:~tional ~eg~ti3ti~ns :~e f~der.11 

goverm::ent is arguing that t:.ere are too ::-.an:: provi:-icially create:: 

bar:-i..!rs to t!-le movement of ;,eople and :::at:ri.11s wi:::in Canada. T:,e 

federal govern~ent is seeking a strong cc;;:sti:~cior.al ?r~vision :.o 
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ensure that Canada has a single econc~y, a single ir.:arnal !:!.2.rket. 

Indian people are often viewed si~ly as a:1 econo~ically 

depr::.ved group, excluded from the mainst:-ea~ ci c:a~a6::..an society. 

This has obscured the fact that ::iany Ind::..an con:::::i~n::..::ies have a 

separat:e economy, largely ignored by _the :;_ar6er scc::..et:,. The 3ergar 

and Lysyk reports described those separate econozies in the Yu~on and 

fi.sning and ;:he harvesting oi wilci ri.:e. :i:::. 50~::::.er:: Canada there are 

n:.i.:arous In~ian communities which are .ievel.::?irq :-ese!:"'1e ba..sed 

economies using band resou:-ces, gover:::::ec::: .:a.ssist.a:.ce and band labom:. 

The goal is to secure an eccr-.omic bas a :c:- .an I:-,.c:..a:: -- 4 1--al ,..~--·•:ii·:·. 

T'ne goa:;_ is not to maxi:nize free ~ove=en: bu:: t0 en~ the need £or 

people to leave their home community for economic reasons. 

distinctive Indian economies, where they ex:.st, ar.c to prevenc ~~ciian 

peo?le frora developing reserve economies as an eccr.c~:.: base for tribal 

di.::::rent goals than those expresseci. by the feder~l ;over::::ien::. Toa: 

fact underlines our concern with this agenda ice~. 

8. ~o~unicacions. includin~ broadcastinc. 

radio and television broadcastin~. The issc2 ir. t~~ ?resenc cor.stitutional 

tal~s is whether some ciegree cf provinci~l =on::-ol ~:.1: be established 

in order to reflect the regional charactar c: Canaca and the cul:~ral 

diversi:y of its people. :he issues oi la~g~a£e and =~ltural ?ro:ect::..on 

are more vit.:il to Indian peoples chan to an:: ot:--ier :;roups i:i C.:inada. 

~o other £roups have had their languages ~nc c~ltures so syste~~cically 

att.:icked by the majority popul.:ition. New :-aleco::-1::uni=.:itions tec~nology 



-9-

hold3 the promise of distincti·1e nati·;e :iroacicasci::g not sil:lpl;; i.:: 

northern areas where Indian and Inuit peop:e form a ~ajority, :iut i:: 

sv~t~~r~ ared3 as well. !£ 1c i3 recc~~~==~ =~~c :nc::..an co~~~~::.:~: 5 

have distinctive cultural and linguiscic int:=escs, chei= co::ca=:: 

wi:~ ~elecocmunicacivns is obvious. 

obser'lfers. Toe integrity of the InCia~ c~::c:inities, as distinc: 

cultural and political groups 1 is violated ~y the!= lack of ccr.~=~l 

jurisdiction over Indian education a..,C. OY~r t.he g\!a:::ci!.anship c: ::::~ 

property of Indian infants should :iake it c~ear that the feder~l 

gcveIT.~enc has legislative authority i:i =~13..:!..:m t:: r::::::.an .:hi.!.d 

welfare and that this authority can be. give!'l tc Indian gov~rn:::e~:.s. 

The federal governr:1ent seems to deny this possibili::-· by consist.c!'!.tly 

deferring to provincial jurisdiction. If ~h~ :ade~sl government Cc~~=s 

th~t i:: has jurisdic=ion over Indii;.n c::li:-.i ·..;,elf!i:-e, ::~en it shc:i:.:. 

suppor~ a constit~tional provision wh~ch ~o~l~ ~a~~ i: clear tha= 

an.:i judici.:11 control of Indian child ~,;el.:~:- ~. 

There has been 3 long standi~g ?~cblen, as ~ell, conce:-~~~~ 

th~ l~gal ,:ecosni=ion of Indian custc::-.ar:: 1:".z.::-i.::1·~es. Since 195: ::::e 

Deparc=.ent of Indian Aff.J.irs has refused :v recog~i.=e ~ndian ct:s::.:-:::3r:: 

ir.a==i3ges for the ?ruposcs of aciminist:ri~; :~c ~e~~c~ship sac:~~~s 

of the Indian Acc. This has led to an inc:f:~si~l= cisc=i~inac~~:: aga~~sc 

Indi3~ people on the basis of race an~ reli;!c~. !~e ~osc sens.::..~:~ 

resolution of these issues would be co gi·;e !:-:.di.an goverr-.t:'lents jt!:-!.s­

diction over marriage, divorce, cuscoC.;1, gu::;.rdi.1nsh.!.? and adopc.::..o:-:. 

In this way Indi.::m custom ::tarriages a~d ,.)ther !nd:..an C'.lstomary :.::.7:ti::: 

law •..1ould cor..manri the sace respect as t:lc !anil:,• law provisions v: 
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the feder1l and provincial gov~rn~ent5. Such powers ~ould for.:: ~a=: 

of the list of jurisdictional powers ass:6ned to Indian gover~=e~cs 

in a new constitution. 

10. A new uooer !louse (Senate) involv:.:ie: t:ha '!lrovi:1ces. 

In vr.:ie.r co !:IB:-:.2. -:::e insci:-.;:.:.o:- . .3 ~£ rta -:.er.t::-al JO•!e!::=.e:-.: 

(sue:'. as the 3ena~e, the caJi:iec ac.d. :~e :!'.!?r2.::-.~ C..Jur: :.:f C.rir-.a:.~·. -:.:· ..:irr 

the uacion as a whole, the~2 is a :raC~t~~c ~i appc~~:ing pea?:; ~~c 

represent the various regiona:, lingu!3t~c and reliJious grc~p~::;s 

within Canada. This tradit:!.on is part::.~ e:1£orced '::iy la\.:. For e~,:~::';::...:, 

by law, there ~ust be thr~e-judges frc~ Quebec on the Suprece :~~~= 

of C.:1nada. But often the trad::!..tion is 5i::.?l:.; a prac:ice ,1hic:'1. ::..::.=~.:.­

politicians follow because it makes pclit~cal sensa. Only in on~ 

instance has this pat~er~ been G??l~~C to !~dia~ ?8~?!e. In~~=:~:= 

in the institutions of the central g:0•1er:-.::-.anc, beg!?::: the pract'.:..:e o: 

havi~g one Indian as a ffiembe!' of the Se~a:e. 
The main goal of the present :or.stit.uti~r.al disc.ussior:5 ;::..:: 

a new upper house is co achiave £ull2!:' pr.:>vinc.!.al re?r-esenc.1:~0:-. :.::. ::::e 

institutions of the central govern~enc. 1: Indian goverements a=e =~ 
be ::-ecogni=ed 3.S a di:itincc o::-.:ic.!' o: govc:::-:.~ . .!:i.t i:.1 C.an.:icia !.t :c::.:-· ... ·5 

lo~ically that they should be re?rese:-.:eC, a.a 0£ ri;;:lt, in a ~e~.: 

upper house. It follows, as well, thac t~ey shoulC ~c represe~caC 

Trudeau acknowledged t~ac Indian re?rese~:.:ition in t~e federal 

institutions is .a quesc!.on ::o be disc~ss2d •.,1hen ~e s;:o~a to the 

First ~ations Constitution31 Con£are~c=. 

11. The Suorer.ie Court. for the peoola =.nd :!"i.e •'!O\·er::~ents. 

In the past Indians have been al::-.osc comp~ac~iy excluded. 

fror.'1 che executive and !.egislacive ·::,r.'.!~c::e:s of gove:-~::-.ent. This :1as 
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• madoi? the courts unusually i:!lportant f.:,r !.~C.i.3.n people, as one c:la!"l:-.~: 

that might be open to them for a recogni:!on of Indian rights. ::;e 

cor • .5:;--.;;:..c:.ve lagal trad.ic:.cn in CanaC:a ~1es :,a:-.:?er:C. ;:he courts :,i,;:, 

nev~r::leless, 1&ajor court. cases in cha 1960' s anci 1970' s have ?Ci:-.:.::: 

out :o Canadians some of :he injuscic~s :.~ Canada's t~:atue~c o: 

Indian people. In ~he last twency 7ea=5 :nc:.a.~ ca3as ~ave beco~e ~ 

fo:i:i.ulaticn of legal conce?tS whic:'. re:'l-a,:: I::c.:.~:1 ri5:-:::s to se2.::'­

govern~ent and cultural autonomy. Yet no j~C.ge has eve~ been ap?~i~=a= 

to the Supreme Court of Canada who has had .ar:.:, bad,g!'cund or e:q:r:.-:=::.~ 

Quebec or for any other region of Canada. I: is one basis for r~~ia~ 

scepcicisn about the i~partiality and in:eg~i:y of the judicial 

syste~ in Canada. 

12. Fisheries. 

in the ~atural Resources Transfer Agr~e~e~ts anri i~ :he James Bay a~C 

~or-:'.:":.cr:1 Queb~c. A.5:-c:-e:::~!l'.:5. 7!1er~ ha·1e b-=~:1. -=- ser:.es .:,f dis?1.::es ~:i.: 

p:-o3e:cuc.ions in both ~;-=?w 3r1.:ns;.,ick anC 3:-::.:::.s;-, Co:u:-.Oia over c.he .:.asc 

few years. Fishi:1.g rig!:c.s have proven :o :le or..e of the .nose concc.~c::..:-1.:s 

In.:.::.J.n ri;hts issues. ::o transfer o: ~~:-::.3C.::..;:ion :!.r. relation cc 

fisheries should occur wi:houc Indian :"is::i:-.g ri.Ji-:cs bt?i:ig clea::<L:.· 

d.eE:,ed. 
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Introduction 

Special legislative and constitutional provisions for Ind' 
people have been a continuing_part of Canadian life for over 2 ~~n 
r.ear~. In the words of the Berger Report, special status has been 

an integral part of our constitutional t:adition." 

Special constitutional provisions regarding Indian peoples 
are to be found in: 

1. The Treaty of Utrecht (1713) 
2. The Articles of Capitulation of Montreal (1760) 
3. The Royal Proclamatior: of 1763 
4. The Tre 0 ~y of Ghent (1815) 
5. The Br_;_:.:.sh North Ame:?:"ica Act (.:..867) 
6. The Manitoba Act (1870) 
7. The Or:ler in Council of Her Majesty admi:ting ~upert's 

Land and the North-Western Territory into Union (1871) 
8. The Terms of Union of British Columbia (1871) 
9. The Quebec and Ontario Bounda=y Extensior. Acts (1912) 

10. The Natural Resources T!:"~nsfe= Agreements (1930) 

In addition, the treaties between India~ nations ar.d the Crown 
should properly be considered as cons~ituticnal doc~~en~s. 

Special constitutional provisions were ~a~e for t~e ~urpose 
of recognizing Indian rights and protecting Indian interests. Yet 
governments have constantly denied In~ian :?:"ights, at ti~es even 
using the constitutional provisiJnS as reaso~s to exclude Injians 
from the mainstream of Canadian li:e. 

We approach the constitutional discussi~ns that a=e currently 
under way with the intention of estab~ishi~g sc□e of tje basi~ re­
lationshi?S of Indian people and Icdian go~e=n□ents wi:h the rest 
of Canadi3n society. We have never i:1 the past been t=eated as 
political equals in constitutional discuss~~~s, but we know that 

·a new con-!; ti tutiond l order, to suc=eed, must be based :> .. ideas of 
equality i1nd mutual respect betweec o~r fec~~es and the other com­
munities \Ii thin Canada. 

That is what we seek. We ask no more acd will ac=ept no less. 

1. Treaty and Abori~1nal Rights 

Canadi~n society can never be tr~ly j~st until it recognizes 
th.:it Europeans four~J .:1 cont1.nent ir.::.:l:: 1~od ::::y r.undreds ~:: Ir.dia~ 
nati~n£, c~c~ ~ith its own cultu~c .:inj its o~n system ~r law ana 
pro?ertv. It must be re.:ili::ed th,1t t::e iss:.l:::S of treaty an~ abo­
riginal- ri0r.:s .:ire in reality t~ issu0 of t~~se natio~.:i~ rights 
enjoved bv pco~les alra3Jy est~b .!.~~cd on t~.!.s contine~t. ~ot_ . 
onl • do t11est.:! issues im·ol•:e rig ts to la:1j, but .-i~so :o t::e r1gnt 
of eli-dctermin.:1t1.on b.:lsed er. t e ~r:qi:1.:11 sovere1gntr of each 
of he Ind1.:1n nations. 

. .. /2 
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. The issues_of ~reaty and aboriginal rights have raised a 
nu~~er of_constitutional problems. Lying behind many of the 
problem~ is th 7 fac~ tha~ jurisdiction over Indians, Indian lands 
a~d Indian claims lies with the federal government, yet jurisdic­
tion over ~ands'. natural resources and hunting and trapping, in 
general, lies with the provincial goverr.ments. Indian have con­
stantly been told that the resolution of major issues requires 
agreement between the federal and provincial governments. In 
other words, the complexity of the Canadian federal system has 
been used against Indians . 

. The following exampl~s show that shared jurisdiction has hurt 
Indian people, defeating the purpose of special constitutional 
previsions. They further show that Canadian law has failed to 
recognize adequately either aboriginal rights or the character of 
Indian treaties. 

(a) Aboriginal rights have not been adeauatelv recognized in 
Canadian law: 

Aboriginal rights stem from the national rights enjoyed by 
the Indian tribes which were established on this continent prior 
to European colonization. They do not come fror.. the Royal Procla­
mation of 1763. In fact, the Procla~ation itself does not purport 
to create or establish any rights, but rather describes the treatv 
mechanism which would be used to deal with lands which had not -
bee!"l " ceded to or purchased by Us ••• ". 

The Judicial Committee of the Privy Council misreac. and mis­
interpreted the Procla~ation in 1888, in the St. Cath 0 rine's Millina 
case, when it attributed Indian rights to the ?rcclamat~on. Mr. 
Justice Hall was wrong in the Supreme Court of Canada decision in 
the Calder case in looking to English law for re=ogniticn of abo­
riginal rights. Our aboriginal righ::s were r,o:: :,ranted by a pro­
clamation of the British monarchv, but come fror.. our own nation­
hood and the sovereian tv inherent in that na ::ic~,hood. As lace as 
1978, we saw th3t ol~ i~eas are slow to die, when the gcvern~ent 
of Prime Minister Trudeau suggested, in Bill C-60, that Indian 
rights come· from the Royal Proclar..3tior.. 

Bec3use Can3dian cou~ts have fa:led to un~2=stanC t~e oriai~s 
of Ir.di3n aboriginal rights, it is lcgi=al th3t a new ccnstitu~1cr. 
cor~ectly describe and estJblish t~es~ ri~hts. This su9gescion 
should make it quite clear to all that Iniian pe0plc see~ a con­
fir~3cion of their rights within any new Canad13n constitucior,al 

order. 

(b) F•~::-~r.J.l rcseonsibi l!.tv to re::c.:-rni-:c r:--.:L~n .:?!:>criqin~1l ~ic;hts 
sh~;ulJ ~ot be irustr~tci bv oro,•1~=1~1 3==i~~s: 

rn 1973, the fcdcr3l govern~ent stated that it reco:r.ized a 
need to negotiate sctt!ew.ents of aborig~r.31 title cla1ms-to land 

... /J 
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in cer~ain parts of the country. It stated that in Quebec and 
British Columbia, settlements of Ir.dian claims 

••• can only be satisfact::>rily reached if the Provinces 
concerned participate along with the Government of 
Canada in the negotiation and settlement. 

B~th Que~ec ~nd Briti~h Columbia had histories of hostility 
to Indian aspirations, making the quoted federal statement susoect 
from the beginning. Quebec began negotiations later that vear: 
but only because the Quebec Superior Court had ordered a halt to 
the James Bay Project on the basis of unsurrendered Indi=.n and 
In~it r~ghts. It took the government of British Columbia a year 
be!o~e it stated that it would have r.~tr.~ns to do with !nC~an abo­
riginal title claims. That is stil: the position of Br~~ish 
Columbia in 1980. For the past seven years the government of 
Canada has been saying that it is unable to resolve aboricinal 
title claims in British Columbia be=ause of the attitude ;;f the 
provincial government. A similar problem exists with Indian claims 
in Labrador. 

These problems make the concep: that jurisdiction to settle 
aboriginal title claims lies exclus~vely with the federal govern­
ment a farce. If Canadians feel that these claims should be re­
solved justly, it is necessary for the constitution to grant very 
clearly to the federal government tt::>se powers necessary to ensure 
that negotiations and a settlemen= can occur. 

(cl Indian treaties have not been adeauatelv recognized in Canadian 
law: 

The power to negotiate treaties is a political pO'.<er eend was 
one of the national rights of the Ir.iian tribes of Canada. To 
Indian people, the treaty process was one whereby a per~anent al­
liance was forged between the Indian nations and the European 
colonial population. In fact, tr.e rec::,rds -1f the gover~~e~= ne­
gotiators show something of the poli=ical ciaracter of cr.e arrange­
ments involved. For example, the ne~o=i3tcrs of Treacy 13 in 1899 
reported: 

"I-le assured them that the =reaty would not lead to any 
forced interference with t~a:r mode of life, t~~= it 
did not OfC~ the way to tt0 ~~~~s~t1on of any :,3x, and 
that there was no fear oi ~n~crc~d military se~~ice." 

Yet, the courts have dcscribeJ :he I~dian treaties as con­
tr3cts. In 3n amazing judgement co~:e~~!~~ the Robinso~ 3n~uities 
th!! Judicial Cc .• 11itt.ce of the P,i·:y :0:.,:1cil described the t,:-eaties 
as resembling 11 ordinar~· mcrcantil~ c~::~r3cts''. By desc~i~i~g the 
treati~s as contr3cts, the cou~ts rc~~ctc~! the stronger notion 
th..1t :.!1c t:-c.:i~ies were the equ:v3ll?!·.: .:>f le9isl..1tion bec3•..1se they 
were authorized b~· th~ I~p~rial parl_.:1~2nt l~ the Royal F=o~lama­
tian of 1763. However, even that in:ar?~Ctation of the treaties 
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would have been wrong, for it, like the contract idea, is based 
entirel¥ ~n English law. A treaty, being an agreement bet~een 
two p~lit1.cal grouJ?s, must' ~e valid in the law of both groups. 
In fa-~, the tr 7aties were international law documents, even if 
they did establ1s~ what Europeans termed a relation of suzereignty 
between the colonial power and the Indian nations. 

Again, because of the serious errors made by the courts in 
the past in interpreting the treaties, any new constituticn nust 
~ot only des~ribe correctly the legal status of the Indian treaties 
1.n the Canadian legal order, but also entrench the terms of these 
treaties such that they cannot be abrogated. 

(d) Canadian law has not dealt correctlv with the inter~retation 
of Indian treaties: 

The records of government officials, even considered sepa­
rately from Indian oral traditions, indicate that the wri~ten 
texts of the treaties are inadequate records of tpe agree~ents 
which were actually reacjed. Canadian law has done the i:idefen­
sible in interpreting the oral agree~e~ts of people who d~d not 
understand English exclusively by the English words of the treaty 
document. Mr. Justice Morrow recognized in the Paulette case that 
the Indian understanding of Treaties #8 and #11 was clearly ascer­
tainable, and was seriously at variance with the terms of t~e 
written documents. Both courts and writers have argued t~at the 
terms of the treaties should be interpreted liberally in favour 
of the Indians, but this is inadequate. It is necessary, if the 
basic political princi?les of the treaties are to be understood, 
to start with the actual agreement reached, using the written 
terms of the treaties as simply one piece of evidence in this 
process. 

The courts have so seriously ~isunderstood the treaties, that 
the constitution should speak both about the legal nature of the 
treaties and how they are to be ir.ce=?reted. 

(e) Treatv entitlements: 

The problems of the status of Ir.jian treaties and t~e prcper 
inter?retation of those agreements h~ve led to continuing ~=~tlems 
concerning Indian righcs under the treaties. For exampl~, govern­
ment officials promis~d substantial aid to develop new e=c~c~ic 
b~ses for Indian co~mun1ties, but sir.=c these premises, i~ the 
treaties, were put in tcr:as of plows, ar:-~":1u:1it:ion and twi:-i<=, the 
government has never accept~d a treaty oblig3t~~n_in rel~c~c~_to 
economic developmcnc. Also, the govern~cnt ofr1=1als pro~~s2c 
the Indians education, but the pro~ises were put in ter~s o: a 
teacher or a school on the reserve. As a conseq~cnca, the govern­
ment has never 3cccptcd a general trc3ty obligation ~o P==~ije 
Ind 1 an education. The sa~e 1s true wit~ health services. 

Even the west concrc~e and casil~ interpreted of the treaty 
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prorni~as - the promise for reserves based on a formula of a certain 
number of acres per person - has faced continuing proble~s. For 
example, negotiations have been going on for ten years to settle 
the reserve entitlement under treaty for Fort Chipewayan, in 
nor~hern Alberta, and for over ten years to settle the reserve 
entitlement at Big Trout Lake, in northern Ontario. The province 
~f Saskatchewan has progressed farther than any other govern~ent 
in recognizing this problem and neg:::tiating the details of co·m=li­
ance with the treaty promises direc~ly with the Indian theraselves. 
Alberta refuses to discuss the question except when a courc orders 
the province to comply with its constitutional obligations under 
the Natural Resources Transfer Agreements. There have also been 
continuing problems in Manitoba, ant in British Columbia, the "cu~­
off" lands issue, which is somewhat similar, has been the subject 
of negotiation for the past six years, alt~ough the clai~ has ceen 
asserted by the Indians involved si~ce 1938. At present, these 
Indians have begun a court action against both the federal and 
provincial governments in this regard. 

The Natural Resources Trans:er Aareements of 1930 made cro­
visions to ensure federal-orovincial co-c=eracion in rescl,i;o 
treaty land entitlements. ·The icea, t~en: of constituticnal pro­
visions to deal with this kind of issue is certainly not novel. 
In fact, history has indicated that such provisions are necessary. 

2. Indian Government 

Indian nations alwavs had, and =ontinue to have, the ri~ht 
to self-government. The.full so~ereig~ty they enjoyed prior-to 
Eurcpean colonization has only been ~ocified, and not ended, by 
the establish~ent of non-Indian gcve=n~ents in Canada. The Brit.is~ 
North P.merica Act of 1867 created a :eceral structure and defined 
the powers of the federal and pro~in=ial goveernments. In a ne~a­
tive way it recognized Indian comr~un:ties as separate jur:sci8tional 
areas by removing them from the regu:a= division of powe=s be:ween 
the federal and provincial govern~en:s. Federal jurisdic:icn 
could have meant either domination by the federal governmen: ove= 
Indi3ns or the recognition by Ottawa of Indian bands as sel:­
governing communities. The goverr.::ient chose the forr.,er i~ter;::re­
tation, and any new constitution ~us: ~ow entrench the la:te=. 
There must be no ambig~ity in the ne~ constitution. Indi3n govern­
ments, as a distinct order of govern~2~:, must be recogni:e~ and 
their exclusi•:e powers specified. 

InJian oeople see su=h consti:u:1cn~lly guaranteed jerisdic­
tional areas.complementing other treJty and aboriginal ri~~ts and 
incl~J~~g such areas as cicizcnshi?, fa~ily law, edu~ation, the 
admin1s~ration of justice, resource rights and taxation. 

). Citi:::ensh1::::i 

Although there are over a million people in Canada who =onsider 
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themselves to be, to a greater or lesser degree, of Indian ancestry 
only about a quarter of this nur.iber are eligible to be recc-nized ' 
officially by the Canadian government as Indians. This is because 
only those people who can bring themselves within the provisions 
of section 11 of the Indian Act are recognized by the government 
to be Indians, with all the rights and disabilities thac such 
recognition entails. It is the contention of Indian people that 
such a determination should be made by the bands themselves, and 
not by the federal government. Indians know who Indians are. 

Present inequalities in the ~err~e~ship sections of the Indian 
Act defining persons who are not eligi!:lle to be registered as 
Indians have led to dissention withi:1 !::>ands and the remc·,al from 
the band lists of people who would o:harwise be Indian. For 
exam?le, section 12(1) (al (iv) of ~he A=: says that a chi~d ~ho is 
registered as an Indian and whose mo:her and paternal gra:1d:::cther 
gai:1~d their Indian status by mar=-yi:-.3 an Indian man, will cease 
to be registered as an Indian upon reaching the age of twanty-one. 
Further, section 12(1) (b) says that, alchcugh a non-India~ woman 
gains Indian status by marrying an I:-.di.3.n man, an Indian -...·o::-.an 
who ~arries a non-Indian man loses ha= stat~s and ceases to be an 
Indian. 

The question of band membership should be considered, co~sti­
tutio:1ally, as a question of citizenshi:o. Each !:land sho·,ld have 
the jurisdiction under the constitution to deter~ine who :::ay and 
may not be a me~ber of that band. 

4. Fa:-:1.i l v La•.-1 

The acplic3tion of provincial c~il~ ~elfa:e laws to I~~i3~ 
com.rnu:--.itieS is a continuing proble~ a:1d one acknc• . .,,ledged by a.11 
obser·:ors. The integrity of the I:--.di.l.n communities, as distinct 
cutural and political groups, is viol3ted b~ thei= la~k of.~o~~rol 
over Indian child welfare. The exis:~n=e or federal Jur:3~1ct1on 
over Indian education and over the gu3rdianship of the P=~~erty 
of Indian infants shoulj make it clea= th.3.t the federal c;o•,:e!"n::te:i: 
has legislative authority in rel3tion to Indian child welfare, 
and that this au~horicy is assigna~la t~ Indian govern~e~ts. The 
feC,:-!r.J.l governrae:nt seef':'ls to deny t:i.1s poss1bl.li~y b~ c'?ns~5t~~=ly 
oria~ti~g its policies to facilitate ?==~l.ncial ;u~1sd1c:~c~_1~ 
thi 3 area. If the feder3l governre~:,: j~~bts that 1t has Jur:s­
dicti=~ over Indian chilJ welfare, th~~ it shoulj supper~ a co:,­
sti:u:ional provisio~ which would ~3k~ !: cle3r that Ind:~n ~ov~r~­
men:s could tJ~e o\·~r th0 leg1sl~t:vo, aJ~1nistr~tivc an~ :u~i=13_ 

cont~ol of Indian child walfarc. 
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s~i? sections of the Indian Act. This has led to an inde:ensible 
dis?r~mination against Indian people en the basis of race and 
religion. The most sensible resolution of these issues ~culd be 
to give Indian governments jurisdiction over marriage, divorce 
cust~dy, guardianship and adoption. In this way Indian custc~' 
marriages and other Indian customary family law would co,.~and 
the same respect as the family law provisions of the federal and 
pro~incial governments. Such powers would form part of the list 
of Jurisdictional powers assigned to Indian governments in a new 
constitution. 

5. ~ducation 

The basic right to educational services for Indians ste,:-.s 
frc~ the trust obligations of the fed~ral gcvern~ent to~ard Indians 
and from treaty and aboriginal rights. The ill-defined trust re­
lationship has never been judicially recognized as conferring on 
Indians legal rights which they could enforce against the govern­
ment. 

The source of the trust concspt is to be found in scch gene­
rally worded documents as the Royal Prcc!a~ation of 1763, which 
speaks of the Crown as the protector of Indians. The traditicnally 
conservative and constructionalist Canadian legal system has al­
ways refused to import any specific obligations into pro~~ses 
made to the Indian people, and the gcvern~ent has seen its rela­
tionship with Indians as simply a jurisdictional right on ~ts part, 
with no concohmitent mandatory obligations. 

The enforcement of treaty rights to education has been 
ham~ered by the weak legal status of these rightB in the f~ce of 
conflicting legislation and by the ref~sal of the govern~e~c t~ 
apply modern educational standards to ?rc~ises made in the last 
century. The records of the treaty ne,ctiatcrs :or the C::-01,:1 
show that general pledges were made to teach Indians "the ccnnin; 
of the white man". This broad corn .. initL:-.er:t to provide ed~catic:1 
to Indians was generally expressed in the treaties by the use of 
symbolic committments to provide a scjool or a teacher on the ::-e­
serve. The government has never admi=ted this symbolic na=u~e o~ 
the language used in the treaties and h~s ccnsistently in~er?reteC 
its obligations as narrowly and literally as possible. 

Whil~ denying any leg3l oblig3tion t~ provid~ educati~nal 
services to Indian people, the govern~ent has always acted as 
thc~~h it did in fact have some respansibility in this area. 
There is a long history of federal ac=i~::; in the field o~ Indian 
education, but by refusing to admit a~y la0al du:; to prc~i~e :o 
Inji3~s education~! ser\·ices, the ov2r~~~~t rat~onalizes its 
right to decide unil~ter3lly upon he 2xtent of i~s oblisJ=~=~s, 
the cy~2 oi services it will pravi ~ anj the ed~~3tional g~3!S o: 
Indi.1n children. 

. .. /8 
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There now seems to be general agreement that Indian people 
sho~ld have maximum control over their own education. Yet, if the 
ultimate jurisdiction over Indian education remains with the 
federal government, Indian communities will have to rely ultimatel" 
upon the benevolence of the government for financial su?cort and ' 
for legislative change. Thier educational systems will ~oncinue 
to be subject to the political and bureaucratic scrutiny of the 
non-Indian population. 

The only guarantee Indians have of gaining ultimate control 
over such a culturally important area as education would be a 
constitutional guarantee of the right of Indian people to have 
exclusive jurisdiction over Indian education. 

6. Administration of Justice 

Present arrangements concerning Indian policing do not perl!'.:.t 
bands to maintain officially recognized police forces in the sa~e 
way as non-Indian towns and municipalities. As well, there seems 
to be an assumption of some provincial jurisdicc:.on in relat:.on 
to the administration of justice on reserves, both in relation to 
policing and prosecuting, which the federal gover:1::-,ent may nct 
have power to assign or control. The present situation also 
leaves great uncertainty as to who has the authority to enforce 
band by-laws and who will do so. 

Indian goals of self-determination require that authority be 
present to allow advanced bands to take over the administration 
of justice on their reserves. This would include ;:,olicir.q ar.d 
prosecuting, and could include as well authoritr :.n relation to 
detention, parole and pardons. 

The present system provides merelv for Indian justices cf the 
peace, with very limited powers, under-section 107 of the Indian 
Act. However, there is no reason why a se;:,arate system o: Ir.diar. 
courts could not be established under the present section 101 of 
the British North America Act (1867). Thses cot:r.:s could then 
handle the enforcement of band bv-laws ar.d federal laws such as 
the Criminal Code in relation to· reser:es and Ir.::::.ans. 

Proposals for a S?ecial judici:il structure :c::: Indian co:::.-:-.u­
nities have been greeted in the past with so~e s~e?ticisrn 35 ~o 
whether the constituti~n would all~w su2~ a syste=. Any new cc~­
stit~tion should clearly allow fer bot~ federal ass~m~tion of 
authority in this area fron th2 prcvi~c~s and I~~i3n assL1~~~io~ 
o~ this authority fro~ th~ fede~3l scv~~~~en=. 

7. Reso~rce Riches 

Th2 saries oi co~scit~tic 31 cases i~ t~e lJ60's and 197O's 
in~olving Ind1:in hunting :inj f shing rights have s~own an inc=n­
siscent p:ittern in the reccgni ion of these righ:s. Treaty a~d 
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aboriginal rights to hunt and fish have been overridden by the 
federal Migratory Birds Convention Act and Fisheries Act. As 
Well~ a~original rights to hunt and fish have been overridden by 
provincial laws of general application. 

The Supreme Court of Canad: has agreed that the Crown's 
treaty promises have been broken and that the federal gover~~ent 
has apparently not realized what it has been doing in this regard, 
but although the injustices have been plain and clear, they have 
not been remedied. 

The logical answer is consti~utional protection for Indian 
resource rights - a concept that is net nave!. The Natural Re­
sources Transfer Agreements of 1930 gave constitutional protection 
to certain Indian hunting and fishing rights in Alberta, xa~itoba 
and Saskatchewan, while similar protection can be found in the 
Yukon Act and the Northwest Terr~tories Act. 

Indian resource rights ir.clt.ce subsurface rights, riparian 
and foreshore rights and rights to offshore resources. Indian 
rights to manage resources shoul~ be exclusive over reserve lands 
and waters and shared over tradi~~onal lands and areas off reserves. 

Resource revenue sharing is a logical and important co:1cept 
which should be included in anv new co~scitution if the entrench­
ment of equalization payments is to be considered. 

8. Taxation 

An exemption is granted, by section 125 of the British ~orth 
America Act (1867), from taxation for t!"le la:1ds and prof:e=-cy of 
the federal and provincial govern~ents. Although this exe~~tion 
has been extended to municipal level governmenc lands by the 
provisions of the Income Tax Act, the Minister of National Revenue 
h~s refused to apply this exem~ti~n to lands owned by Ir.dian car.ds. 

Constitutional revisions must take into account the position 
of Indian governments in relation to federal and provinci~l govern­
ments and, accordingly, provide fer the exemption of band lan~s 
and property from taxation. 

Further, the e~clusive jurisdiction to tax individual :~dian 
people and non-Indian individuals and corporations who are o~ 
reserve lands must lie with Indi~:-: govern~~nts. 

Cust~ms and excise duties are based on the political si~ni­
ficance of th~ intern~tional borders, particularly that bc~~e=­
between the United St.1tes anJ C.1n~d.3. For the InJians of ~orth 
Americ.1, that border is an artific:.:il a:-:d recent imr::osit.:c:-:. In 
reco.:rn1tion of this, an Indi.:1n e:-:e::-:~:.:.on ::re:-:-: regul.1r irc-J-:1:.0r.:tion 
laws.and from customs and duties w3s ~ranted by Jay's Treaty of 
1794, be ~een the United States anj Great Britain. Howeve=-, the 

... /10 
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Canadian authorities have never recognized Jay's Treaty and have 
refused to allow Indians these exemptions. Although the Supreme 
Court of Canada ruled in 1956 that Canada was in breach of the 
provisions of Jay's Treaty, no remedial legislation has yet been 
passed to correct this problem. 

In any new constitution, the Indian exemptions guaranteed in 
Jay's Treaty must be placed above legislative abrogation and en­
trenched. 

9. Riahts and Freedoms 

The Indians of Canada are s~tject to a different legal regime 
from other Canadians because of t~eir special constitutional sta­
tus, their treaties and aboriginal rights and the provisions of 
the Indian Act. This fact creates a difficult problem respecting 
current proposals to entrench Canada's Bill of Rights in any new 
constitution. 

While Indians cc~stitute a disti~~~ racial or natior.a: grouo 
within Canada, their unique legal sta=us is seer. not as a~y ~ind­
of racial discri~inatic~, but rac:.2r as an esser.tial protection 
of their cul tura 1 integrity. The entrench::;.ent of the "equ:.li ty 
before the law" provisions of the Sil: of Rights in a new consti­
tution could, there~ore, threaten this situation by inval~datin; 
the Indian Act and other sources of I~dia~ rights on the grc~nds 
that s~ch special le;islation viol3tes the equality before t~e law 
princi~le of the Bill of Riqhts. 

Cr.til just a few decaies a~o, bc=h basic s~=stantive ri;~ts 
and orctecticn against discrimination were matters left to t~e 
ccr.~"".'.;:-. law. T~ere was ~herefore :::: c::::-:scici;cic:1.1::. di::fi::::.:.:..t~· 
with t~e idea of separate legal ri~~t= :or Indiar:s, si:-:ce stac~tes 
such as the Ir.di3r. Act clearly SU?erceded ar.d C\'erruled the co::-...~on 

!::~ a~~t~!~e~~~ ~;s~h~~=~~~i~~~~1's~~:~~~:~t=~~a~:d;::!e~
0 r:~~;:a-

tion 3ctempcing to c::~ify the noci~n :h~t ttere_s~c~~d be ~o di~­
cri~in:.cion on t~e bas:..s of race or n3t:cnal or1.~:n in ei:ner tne 
subs=a~:::e or a==lic.:it:c:1 of federal er p~::~incia! laws. How s~ch 
laws, es:::ecia!~; :~e C3~3~ian 9i~: ::: Ri~~=s, affect iis::~c: 

i~;t!~ ;~g~!~~~~~::.sL;~~eb~=~ ~~~=~j~~~~~0°~e:~c;h~~n~~:nc~~r~~e 

~~!!~,~~:~;~i::~!;-;;~:~~:1~:1~;~-::t;;I;~~::~:;;;~~~:~l!:~;1: 
but such inter?ret.J.c.:..c:-: has baa:-: t2s~~ o:-: t~~ Dill's sc.J.c~s as a~ 
crii~ar~ ~c: c:: che Par:i2~a::= c:: ~2~~i2, a:1J nc: on ic be1:-:i a 
const:t~:ionai ~==:.:~e~:. 

I:-: t:1e ::::r·::-;::-:es c:;.s~, t:-.c S.:::r:.:::-:-.0 C::,.;rt of Ca:1.J.c..J. dccl.:irec a 
sec=.:...:.:: cf ::.:-.2 _;:;-_,j,:2:-. • -- :..:-.::;;er·a::..:..·:e :::.e.::.J.'Jse it ::iiscr1.::-:::-:a:ed on 
the bas:s of race ag.J.:..:-:st an Ini.:..2~. ~l:~c~g:1 eh~ d1.scri::-:1.n3tion 
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t~ que,:;t~o~ \~as simply social, the d<}cision i.r.mediately raised 
e possibility that the whole idea of distinct laws for Indians 

;~atever their intent, would be inteq:>retcd .,s a violation of th~ 
11 of Rights and, therefore, illegal. Subsequent cases most 

not~bly Lavell and Bedard, have affirr.1ed the paramountcv ~f the 
Indian ~et over ~he oill of Rights, and therefore the legal basis 
for legislated righ~s seems to be secu=e under the present law. 
However, any ele~ation of the Bill of Rights from its present 
stat~s as an ordinary statute to a constitutional restriction on 
Parliament's legislative capacity would certainly be a proscective 
threat to all laws applying uniquely to Indians. • • 

In order to ensure the continuation of a distinct legal 
stacus for Indian people, the Bill of Rights will have to be cle«r 
and specific as to how it relates to la,,·s =es;:;ecting I::dia::s and 
how it is to apply in Indian comrr,unities. The Indian concerns in 
this regard are clearly a matter co ~e considered within the wider 
constitutional debate on individual rights and freedoms in Canada. 

The Senate 

Canada has a strong tradi tier. of accorn.-nodating its various 
regional, national, linguistic and religious interests through 
selected appointments to such non-elec::ed gover:1!'\ent bcdies as 
the Senate and Cabinet. This practice, enf9rced partly by law 
and partly be convention, is considered to be a:1 antidote to the 
possible domination of the political process by any one group or 
region. The actual effect1veness of t~e tradition is a function 
of numerous factors, and varies w:. th t;;e personalities of the 
appointments, due to the partly info=r..al nature of the ;_:,ractice. 
Only in one instance has this pattern been applied to Indian 
people. In the late 1950's Prine :-!inister Diefenbaker, recognizing 
the absence of Indians in the instituti:ms of the gover::r:ent, 
established a single "Indian seat" in the Se:1ate. Othen,ise the 
f<!doral governr.1ent has never recoqnizec: Indiilns as beinq a national 
group whose political voice must be prctected through t:-,is system. 

The concept of a rcforr.1ed or revi::.~lizcd Senate is one which 
is now being actively pror.1otod at both ~he provincial and federal 
levels. Most of these pro;:,osals ref:cc~ t:~e idea of di=ect 
provii1cial government participation i~ ~!1e ieder3l process. The 
constitutional ~ntr8nct1mer1t of In~!a~ S~\·er~n2nc concep~s would 
lc2.d ~o a th~rd ::-,r.:!0r- of governr.k)n-;::, •.,1:·.os~ rel:1tionsh1.p with the 
other c~o levels would have to b~ ~l~~t·!~· defined. If a new 
Senate would create a dir0ct rel~tio~st!;) cf participat~on or cont~~l 
betw~~n thcs~ two other levels, tl12 qu~stio~ of how ti1is affects 
their relationship to Indi.:rn governr.,e:·,::.s ::ius!: be settled through 
joint InJi.3:1-,;overr.r..i:!nt car.sultati2ns. 

Suoreme Court 

Because of the cor.1plete exclusic:: ~f Indian representation 
fror:1 the cxccutive and legislati\"e br.3.r:..::=-:cs of governr..er.~, the 
judiciar}· has b~en unusually inpor=a~: :~ the protectio~ ~f 
Indian c..:institu~jor.al rights. The la:': o: a forr.ial pol1-:1cal 
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voice with government has seriously ha::ipere-:: the ability of 
Indians to efiect leg~: or political change. Their past 
inability to change the law has made the interpretation of 
existing laws the prime avenue· for the defence and enhancerr.ent 
of Indian rights. Unfortunately, a conse:cvative legal 
tradition, the doctrine of parliamentary S~?re::iacy, and a legal 
misinterpretation of historical relaticr.shi? between Indians and 
Canada have all made the judiciary incapable of properly 
fulfilling the task. 

Provincial governments have long alle:;ec that the federal 
right to unilaterally appoint Supre::ie Court juc:;es inevitably 
results in a pro-centralist court. This pro=le::i also exists 
for Indians who regularly find themselves te:ore the courts 
in an adversary position with the federal ;o•:ernment. Yet the 
problem is even more acute for Indians, as it is compounded by 
cultural differences between Indians and me::.bers of the court, 
and an almost total lack of formal legal training in Indian 
legal rights. There has never been a Supre=e Court justice 
who was generally acclai~ed for his experti5e er judicial 
creativity in the development of Inc::ian law. Canadian lew has 
not developed a satisfactory judicial theory of the unique 
constitutional status of Indians, and the Supre::ie Court has 
continuously refused to use the sources of Indian constitutional 
rights to defend the sovereignty of the Inc:an nations. If 
there is to be some continuing jurisdiction of the Supreme 
Court over Canada's relacionship wit~ Indians, the Indians 
should have some participation in the selection process for 
members of the court. 

Indian participation in conscitutional dis=ussicns on the 
Supreme Court can also be defended i:1 relat:.cn to the jurisdictic:1 
of the court. Quebec has raised objections co ~aving its civil 
law interpreted by a court composed ::.ainly cf c.=r:-non law 
justices. As Indian governments develop their own legal systems 
based upon Indian legal concepts, a si=ilar prc2l2m will arise 
if the Supreme Court ret=.ins any appal~at2 er ~-~cicial review 
jurisdiction over Indian courts. Althou~h s~c~ a relationship 
is not inevitable, c~e possibility gives rise =c the nec2ssity 
of clearly definin~ s~preme Court ju~is~ic=:c~ ~ithin t~e whole 
context of Indian c;overn::-.ent. 

Corr_e1unica tions 

• One of the m~Jor --joals of Indi.:ir. ~c\·c::-r:::-.:2:-:: is t~1e 

• 

proteccion of J high ~~~=~e of soc1~l 3nj ~~~t~=3l cohesion 
within their co1~mur.it!.€!S. India:1 ..:o.:-_-:-,:..::11tles =~~e trcr:-.enCous 
culturJl pressur~ f=c7 :10n-I~di.:i:1 so=~c~y, ~3=-::~ beca~se o~ 
the per\·asive i:1illte~2c 0f r3di0, ~e-~\·1s1=::, 3~i cch8r fares 
of :nass com;;-,unicatic:-.s. .~s these .1n: ... ~:-:-:-. .Ji::;.u:;. a:-.j en~er-=.aii"l~er?t 
sou=ccs t:!xclusiv~ly re::!.2ct the \':tl?...:.0s o:: ~:-:e ::c~-I!1di3:1 society, 
they pose a S(?rious ;..·rc~~c::i for I:1J1..:::.:·. :0 1:~=~:-:-.2:·.:.s ""·ho a!.·e 
resµo::siblc for lin.:;~is-:1.; protcc.::.~u:·., e..i:.ica:.:.:-:--. .:11 Cevelopr:-.ent 
and culturJl enhance~cr.t. 
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While the lonry-te~n ~ffects of modern mass culture are not 
yet fully understood, it is recognized that a rapid erosion of 
traditional lifestyles and skills follows an initial exoosure 
to mass communications technology. The comparatively r;cent 
development of satellite communications and cable television 
~as meant that most Indian communities are now experiencina 
intensive exposure to television for the first time. Nor:~ern 
communities of Indians and Inuit have expressed their concerns 
respecting the rapid changes of corr.:nunity life which are 
occurring as a result of this sudden general availability of 
television. 

It is a fact that Indians have had little or no parti=ioaticn 
in the development of public or co=.ercial broadcasting. Ye~ 
the scope of the dilemma goes beyon:i such policy questic:1s as 
Indian input into programming, or how the mass media can achieve 
a better cultural balance. Indian governments, in order to 
protect and advance Indian culture, must have some control over 
such jurisdictional matters as access, reg·~lations for prc:;rarr.':lin:; 
content, educational television and radio, and general cc:1:rol 
over the licensing of commercial en:erprises. The traditio:1al 
argument of the province of Quebec respecting its need for 
jurisdiction over communications to protect the French language 
and culture is now received with muc~ sym~athy across the 
country. Considering that Indian governments must fulfi:l 
a similar mandate with respect to a smaller and more widespread 
population, the argument that they ;:mst assur.-.e jurisdict~cr. 
over communications is just as compelling. 

Fisheries and Off-Shore Resources 

The basis of Indian government claims to oceanic a:1d inland 
waterway resources is similar to that for land resources and 
hunting rights. Fishing rights are include:i specifical:y i:1 
several treaties and are further recoani~ed to be an ireocr~3~t 
element of abori,1inal rights. Other ~ources of Indian ~isr.ir.,1 
rights can be found in the "non-inference" provisions i:1 the 
Royal Proclamation of 1763 and other international trea:1as 
signed by the ~ritish as allies of the Indians. Yet Cana:iian 
law h.:1.s been. i:12:fcc~ive in protect::-ig !:is'.1in:_r rights a•.••~::~ t.:) 

its adherence to parliamentary su;,re.nacy .and the unwill:.n:;~.ass 
of the judiciary to respect the larsaiy prociam~tory la~g~a;e 
of the constitutional docw-.1ents wt,ich !'ecogni::e them • 

The current pli9h~ of the cc .. !\St3.1 Indi3ns of 8ritis:1 
Colu::-.bia presents a vivid e,rn:r.;,le or the st:cuggle facin:: In::ians 
when their abori-.Jin.11 :-i,Jhts are ::-i'.·en neither legislat:-'.·e :i.or 
juJ:.=ial recognition. These Indi3ns, who depend upon f~sji~g 
for their livelihood, face an on-~O1ng legal battle with =~a 
Dc:;:irt.rr:ent of Fis:1cries and the Depart~enc. :>I the Enviro:":.:::e:1t 
to· assert their constitutionJl a~i 3~0~:~:~31 ri~hts. :~ese 
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organizations and the British Columbia govern~ent have refused 
~o recognize any special fishing rights for Indians and persist 
in enforcing conservation laws in the same manner as against 
non-Indian sportsmen and commercial fishing ventures. The 
recognition of Indian government jurisdiction over all asoects 
of marine resource management would appear to be the best· 
method of accommodating Indian fishing rights within the 
Canadian legal system. 

. Jurisdiction over territorial waters and inland wate.rways. 
is an adjunct of territorial sovereignty under international 
law. The claim to oil and other off-shore resources flews from 
the exercise of sovereignty over the contiguous land base, hence 
th1: question of off-shore resources beco::-.es ine:<tricab:..y 
connected to the whole issue of land claims and sub-surface 
resources. Both the James Bay settlement and the COPE 
agreement in principle recognized the Indian and Inuit claim 
to sub-surface resources through royalty sharir.g. This 
principle must be extended to all those coastal lands where 
Indian title is established, whe~her by treaty, aborigi~al 
title or land claim settlement. Resource development, royalty 
sharing and ecological conservation are just so~e of tte 
jurisdictional problems requiring joint federal-provincial­
Indian negotiations within the framework of the current 
constitutional discussions. 

The Monarchy 

All Indians in U1is countrv have a ccnstitt.:.tional s~att.:.s or 
a right to a constituti.onal statt.:.s im-olvin.::: a .::irect :::-e:...:1ticnship 
with the Crown. The Indian treaties ~ere negotiated directly_ 
with representatives of the Crown in either of these ca?acities. 
Special constitutional p:::-ovisions regarding Indians ea~ also • 
be found in international treaties necotiat~d bv the Cro~n, 
such as the Treaties of Utrechc and G~ent. Fin;lly, many ~en­
treaty Indians come within the scope o: t;-:e Ro::::·al Procla::-.ation 
of 1763, which guaranteed the in~epencence of t~e Indian na~ions 
and established an on-goin0 trust relationship between =~e 
Indians and the Crown. 

Despite the evolution of responsible qover~rnenc ani the 
assurnption of executive power by the c.3.bi~et, the relationsh1? 
between Indi.:ins and the Crown coi~'.:inues :::0 l:::e :'.·.ore th:..:n ::-.e:::el\· 
sy;..bolic. The special constitution.Ji. st.J::.~:s of Indi3.:1s, new -
ge~e:::-ally recognized by such authoritles as the Berger :::e?ort, 
the Pepin-Robarts report anj constitution.3.l prc~~~als o~ ::.::e 
Quebec Liberal party, protects th~ i:1~2rc~jence of Indi.3.~ 
n.3.tions. Althou0h th0i::: constituticnai rcsicio~ has bee~ 
ili-de~ined within the Canadian judicial systern, it is c:ear 
th.3.t Indians are not ordinary citize~s of Canaj.3. and th3.::. they 
ha~! a "separ.3.te nation" scatus - a stat~s whic~ has been 
rec:.:;nized by the go'.·ern:::ent by its fo:::::ial c::,::-_-:c:.::::ent to :..:;;::cld 
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~reaty rights and its willingness to negoti~te land clai~s 
in the north. To the degree that Indians do constitute separate 
nations, their dealing with Canada must be with the executive 
branch of government, which is now legally defined as beir.g 
the Crown in right of Canada. 

. Because the special status of Indians can be traced 
directly to agreements with the Crow.,, any change in the status 
of the monarchy in Canada could have serious legal implications 
for In~ian rights. A simple assumption of all royal obligations 
bran internal Canadian office would r.ot guarantee these rights, 
since these have not yet been properly defined by the Ca~adian 
courts. This would amount to a unilateral revision of the 
legal underpinning of Indian constitutional status in the 
absence of a consensus as to what this status is. Indians 
have not and would never recognize any modification in their 
relationship with the Crown unless they had agreed to such a 
change through discussions with the Crown. 

Foreign Affairs 

In recent years the Indians of Canada have established 
formal relations with ocher indigenous peoples, such as chose 
of North and South America, Australia and the Arctic regions. 
Aboriginal peoples throughout the world have recognized 
their common interests and problems and how they can assist 
one another through a continued active presence within t~e 
international community. 

The World Council of Indigenous Peoples has been formally 
recognized by the United Nations, and accordingly has an 
international legal and political status. This siqnifies an 
international recognition that aboriginal peoples nave ris~ts 
~s aboriginal peoples which go beyond anything =onfered by the 
nation states created by colonialisc. 

The Penin-Robarts report nas recognized tt-.e importance of 
Indian invoivement in international affairs, and called ~or 
greater corrJnunications between tr,e r::.1tiv~ peoples of ~anada _and 
other indigenous peo~les. T~erc ar~ add1t~onal que~t1ons or 
historic Indian treaty relat1onsl11ps \-:1 th other :1at1ons. Because 
the province of Quebec t-.as been a t1~e internationally, the question 
of jurisdiction in foreign affair h3s be0n seriously debated i~ 
Canada. Indian international act v1ty should be clearly recogn1z~d 
in any new formulation of forci0n a.:.':.1irs jurisdiction. 
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Taxation, Trade, Equalization and Regional Development 

The ability of Indian governments to effectively govern 
their communities, and the ability of these communities to be 
self-supporting, is clearly going to depend upon the 
establishment of a viable economic base. The attempt of 
the federal government to direct economic development from 
Ottawa has generally failed because of the small land base, 
bureaucratic insensitivity, and the inflexibility of the 
economic sections of the Indian Act. The result is tha~ t~e 
maJority of Indians remain to some degree economically 
dependent upon the governr.,ent. T!:lere will be no ameli::,:-a=ion 
of this situation until Indian governments can assume ~ull 
authority for the planning and direction of their econo"'ies. 

The question of Indian gove:-nment economic juriGdic:ion 
cannot be divorced from those of resource ownership, rescurce 
revenue sharing, equalization and regional development. T:-te 
resource base must be clearly defined in conjunction w1t:1 
taxation powers and jurisdiction over trade. The complexi:y 
of modern economic planning and implementation requires a 
"package" approach to the defini'tion of Indian government: 
economic jurisdiction. 

Indians have traditionally been exem;ot f:-om taxation if 
they work or reside on a reserve, althougi: the extent and 
scope of the exemption has been the subject of ~uch litiqation 
in recent years~ The prir.ciple of exe~ption ~ust be ex=e~Ced 
to provide Indian Government with a tax base sufficient :o 
maintain a maximum of economic self-sufficiency base. T;':ese 
governments must further obtain the necessary jurisdictional 
powers to protect local industries, regulate land develc,oc-.ent 
and minimize the social disruption of economic develop~ent. 

Although the Jay Treaty pur;oorts to guaran=ee free ::-.o•:ement 
and trade for Indians ac~css the -~erican border, this =i;tt 
has been denied by th~ Ca~3dian j~dici~r~·. As ~ith all t=eaty 
rights, this principle m~st be c11=renc?:0~ in th2 Consci:.~~ic~, 
but it also must be ext0:1..::e.:1 to p::-ovic!c I~dian -::=overn~e~ts wit.h 
the necessary jurisdicti~~ to r0~~1l~te trade wi:.~in C.:i.~~~a. 
Many incipient Indi.:in in.:lustri~s •.-;ill h.J.\•e to Ce prot2c-:e:: ir. 
thei= infancy. '!hey mus:. be allch·t!d to 0row i:o 3. cornr-=c:.i"t1·:e 
:Josi:.L:,n with the ht.:s...:-2.:--:::i 1 • .,rell-L~sc.:i.bl1s:10d cor:::=:-.erci.J.l ._-2~:.:.:=es 
~hich now dnmin.3.tC: the C.1:1.J.di.:in ~cone-my. 
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The Amending Formula, Declaratcrv Po1,,·er and the Scendic.c Po..-e,:-

If joint Indian-government negotiations result in a new 
Co~stitution which entrenches ~re~ty rig~~s, abcrigina! rights 
and Indian government jurisdic~ion, then some-agreemenc must be 
reached on a consensual process f::,r amenc::ien t of these ;,revisions. 
As a constitutional entity, In~ia~ gover~~ents clearly would not 
be bound by jurisdictional changes mace without their consent. 

The declaratory anc spending powers are gener3lly cefencec 
in ter~s of tte para~c~ntcy oft~~ ~ational interesc ave~ 
provincial concer~s. Yet these s~ee?i~g ?ewers ea~. a~~ ~ave 
been used to undermine crovinc~3l J~risdi=cion, and as s~ch are 
deeply resenced by r.;a!":.y· pro\·inces. As a third o:::-de::.· o: ~o•/ern­
ment, Indian govern~ents must te quaranteed proteccion against 
encroachment on their jurisdiction throug:1 the use of po..-ers 
which should, at most, be reserved for trCJe nation3l er::er;encies. 
No such interference can be tolera~ed or ~ecognized unless it 
resulted from jointly developec c~ns=i~utional mechanisr::s, and 
with full and eq~al Ir.diar. par=ic:~a~i~~. 

Conch:sion 

The issue of ~rea=··· and at=r:~i~al =:i~ts a~i !~d~~~ ~ove~~­
rnent. are fundarne:,tal tc· the rcl.a-::.'.):-_.;;:i;.; :: l!1diar. ;:.:.:.;:le v:iL:: 

m~;::1~1~~11~;1:~~m:g11r:?;IginmJ;1;;:~i~:;:', 




