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As yeu sec, in practice it gees through the Whips. It seemed te
us that if the ether house had these rights fer this cemmittee
the Senate shouid have themi aise.

Senator Lafond: The Senate is beginning te sec the light.
H ai iciuja h.

Senator Perrault: Honourabie senaters, 1 wanted te say that
1 think ail cf us appreciate the epportunity te decide in this
amicabie way the procedures te be fellowed. Se. we can leck
forward te a 6 o'ciock adjeurnment this evening, and a
resumption at 2 o'cieek on Monday afternoen.

The Hon. the Speaker: So is it agreed. honeurable senaters,
that the question be put on the motion cf the Henourable
Senator Perrault ne later than nine e'clock p.m. on Menday
next, and that the motion te appoint the senators te serve on
the speciai joint cemmittee be adopted before the adjeurnment
cf the Senate on that day or such other time agreed upen by
the Senate?

Hon. Senators: Agreed.

QUESTION PERIOD

[En glish]
TRANSPORT

Nt W AIR rLRMINAI AT WHITt HORSt

Hon. H. A. Oison (Minister of State for Economic Develop-
ment): Henourable senaters, 1 would like te repiy te a question
asked by Senator Lucier, during Question Peried on October
22, cencerning the start cf construction on the air terminai in
Whitehorse.

1 regret that 1 am unable te previde the honeurabte senator
with a specifie date for the start cf' construction at the
Whitehorse air terminal. Transport Canada is in the process cf
dcvcloping design plans foîlowing consultations with the air
fines using the terminal, and a furiher meeting with the
airlines is expected in two or three weeks. Foilowing that, there
wiil have te bc negetiations on rentai rates chargcd te airlines,
and I reasury Board approvai cf propesed expenditures. Oniy
then wiii the department be in at position te look at a sehedule
fer construction.

1 have severai other deiaycd answers, but 1 wiii forege giving
themn for now.

THE CONSTITUTION
MOTION TO APPOINT SPI CIAI-.OINT ('OMMI r'Tt I MOTION N

AMINONTDtýBAT[ ('ONTINILOI

On the Order:
Resumning the debate on the motion cf the Henourabie

Senator Perrault, P.C.. seconded by the lionourabie
Senator F rith:

[Smitor Frth.)

That the Senate do unite with the House cf Comm-ons
in the appointment cf a Special Joint Committee te
consider and report upon the document entitled -Pro-
posed Resolutien for a Joint Address to Her N4ajesty the
Queen respecting the Constitution cf Canada" published
by the Government on October 2, 1980, and te reeom-
mend in their report whether or flot such an Address, with
such amendnments as the Comm-ittee considers necessary,
should be presented by both Houses cf Parliament te Her
Majesty the Queen;

That ten Members cf the Senate, te be designated at a
later date, act on behaîf cf the Senate as members cf the
Special Joint Committee;

That the Cemmittee have power te appoint frem
among its members such subeommittees as may be
deemed advisable and necessary and te delegate te such
subeemmittees ail or any cf their powers exeept the power
te report direetiy te the Senate;

That the Commitice have power te sit during sittings
and adjournments cf the Senate;

That the Cemmittee have power te send fer persons,
papers and reeords, and te examine witnesses and te print
such papers and evidenee frem day te day as may be
ordered by the Committee;

That the Comimittee submit their report net later than
December 9, 1980;

That the quorum of the Committee be twseive mnembers,
whenever a vote, resolution or other decisien is taken, se
long as beth Houses are represented and that the Joint
Chairmen be autherized te hold meetings, te reccîve
evidence and authorize the printing thereef, when six
members are prescrnt so long as beth Houses are repre-
sented; and

That a Message be sent te the flouse cf Comm-ons te
informi that Heuse accerdingiy; and

On the motion in amendment thereto cf the Henour-
able Senater Donahee, seconded by the Heneurabie Sena-
tor Murray, that the motion be amended by deieting thc
second paragraph thereof and substituting the foliewing
t here for:

-That fifteen Memibers cf the Senate, te be designated
at a later date, act on behaif cf' the Senate as members cf
the Speciai Joint Commiiitte'.-(Henoeurable Senatrr
Ph i/lips).

I-on. Orville H. Phillips: Honourabie senaters. during the
lunch heur 1 prepared remarks te be mnade on the amendmnent.
They were, as usual, 1 assure you. gemis cf wisdem, froin
hearing which 1 am sure honourabie senaters opposite sxeuid
have prefited greatly. Hewevcr, in this ncs-ý found spirit et
ce operation, 1 wili forege those reniarks. Liter 1 wiil speak on
the main motion and this wîil aiiew us te dispose cf the
ameodment sshich, by the way, 1 think, is an excellent one.
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* (1450)

MOTION IN AMENDMENT NEGATIVED

The Hon. the Speaker: An amendment is moved by the
Honourable Senator Donahoe, seconded by the Honourable
Senator Murray, that the motion be amended by deleting the
second paragraph thereof and substituting the following
therefor:

That fifteen Members of the Senate, to be designated
at a later date, act on behalf of the Senate as members of
the Special Joint Committee;

Honourable senators, what is your desire?

Some Hon. Senators: Yes.

Some Hon. Senators: No.

Senator Flynn: On division.

The Hon. the Speaker: Would those in favour please say
"ýyea"'?

Some Hon. Senators: Yea.

The Hon. the Speaker: Would those opposed please say
"nay".

Some Hon. Senators: Nay.

The Hon. the Speaker: In my opinion the "nays' have it. I
declare the motion in amendment defeated.

[Translation]
Hon. Arthur Tremblay: Honourable senators, I have never

appreciated the support of a leader in a parliamentary
assembly as much as I do now. I would not have known in the
maze of the exchanges at what specific moment I should
intervene in the debate on the motion now under consideration.
At any rate, thanks to my leader, I think that I am really on
the right track now and I will have to keep going as best I can.

Following the constitutional conference in September, that
conference which will perhaps be known in history as the
conference of visions and mirages, I imagine that we all made
forecasts.

It is perhaps safe to assume that some were concerned about
the steps which the premiers might take. However, most of us
were interested in the direction taken by the Prime Minister of
Canada after consultation with his cabinet colleagues, as was
proper, and the members of his caucus, as was necessary, and
as he had said he would do during the last meeting of the
conference.

Senator Flynn: Consultation or information?

Senator Tremblay: When I said "as was proper and as was
necessary" I thought I was making the relevant distinctions as
far as both institutions are concerned.

What would the Prime Minister and his government do?
After thinking it over and recovering his equanimity following
the disillusions of the conference, would Mr. Trudeau accept
the invitation made by Premier Lyon, as chairman of the
premiers' conference, to carry on negotiations? Would he

refuse to do so? Would he conclude that there was nothing
more to achieve through either? And there remained only one
avenue, that of a unilateral application from Ottawa to Great
Britain?

* (1500)

Personally, against the advice of many, I had hoped up to
the very last minute of the evening of Thursday October 2 that
Mr. Trudeau would accept the invitation of the chairman of
the premiers' conference to keep the negotiations going.

Knowing, however, that the Prime Minister had indicated
on various occasions in the past that he would act unilaterally,
I had not dismissed that possibility, no matter how unaccept-
able it seemed.

That is the reason why, on October 2, I was not surprised to
learn that he had made up his mind to proceed in this way and
to move in the House a resolution to that effect.

However, what would be the gist of this unilateral action
proposed to Parliament? On this point, I must confess that I
was amazed by the extensive changes which the resolution
proposed to the Canadian federation and our present Constitu-
tion. I could never have imagined that the Prime Minister
would go quite so far.

Not only is the patriation scheme a daring show of strength
against the provinces, because of its unilateral nature, but it is
truly a coup d'état through the changes it will bring about in
our federal system. At the same time, its purpose is to bring
about substantial changes in the present sharing of jurisdic-
tion. I intend today to deal with these three aspects.

First of all, I will deal with the sectorial changes which are
included in the government's project. Then, I will deal with the
radical changes it is likely to bring in our federal system.
Finally, I will deal with the implications, both for the present
and the future, of this proposed unilateral action.

As far as the substantial changes which are provided for in
the Constitutional Act 1980 are concerned, it may be a little
too early to talk about significant changes in Parts Il and 11.
Some honourable senators, including Senator Argue, have
emphasized the fact that Part Il would enshrine the principle
of equalization payments, thereby giving it a sort of constitu-
tional warranty, while it is nothing now but a current practice.
I looked up equalization in Section 31, and I only found
mention of it in the title of Part IL. That part of the proposed
resolution deserves reading. Part Il is entitled: "Equalization
and Regional Disparities".

The only section contained under Part Il reads as follows:

31. (1) Without altering the legislative authority of
Parliament or of the provincial legislatures, or the rights
of any of them with respect to the exercise of their
legislative authority. Parliament and the legislatures, to-
gether with the government of Canada and the provincial
governments, are committed to

(a) promoting equal opportunities for the well-being of
Canadians;
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(b) furthering econornic development to reduce dispari-
ty in opportunities; and
(c) providing essential public services of reasonable
quality to al] Canadians.

One cannot but agree with those generous and pure inten-
tions. However, under subsection (2), where one should or
expects to find equalization clearly introduced and explained,
its intentions set forth, one reads:

(2) Parliament and the government of Canada are
committed to taking such measures as are appropriate to
ensure that provinces are able to provide the public
services referred to in paragraph (1 )(c)-

which I have just read ...
-without imposing an undue burden of provincial
taxation.

Senator Frith: "The essential public services".

Senator Asselin: You say "essential"'?

Senator Tremblay: Did you forget a word?

Senator Frith: "Fssential public services". You forgot the
word "essential".

Senator Tremblay: Does it really matter in the context of
the remarks i am making? Of course, if I have skipped it
unconsciously, I thank you for reminding me of the word i did
not skip intentionally. You will see, as I go along that it was
not deliberate.

Senator Frith: If we are paying attention on this side, it is
only to reassure you.

Senator Tremblay: i am very moved by the very careful
attention which is paid to me.

Senator Asselin: It is to their advantage.

Senator Tremblay: Furthermore, I am not blaming anybody.
I hope I will be as thorough in the analysis i will try to make.

A mention of equalization in that paragraph was expected.
But no! Equalization is characterized by annual payments
which tend to transform equalization into provincial revenue.
The reason for equalization is given but not the essential
requirement. It is presented only under a negative aspect,
namely to avoid an undue burden of provincial taxation.
Perhaps it refers to equalization payments which would enable
provinces to avoid an undue taxation burden. But why not say
it directly? It is in that sense that equalization payments
should have been referred to.

I know that someone might object that a constitutional text
should not include calculation techniques. The expression
"equalization payments of provincial revenue" does not call
upon technique but on the very principle and on the fundamen-
tal requirement defining equalization.

It is in that sense that, as I said earlier, I found the word
equalization only in the title of Part Il. i tried to find it in the
text but I did not.

We sec virtually the same thing, perhaps in a more mean-
ingful way, when we try to find the substance in Part I1,

[Senator Tremblay.]

dealing pompously with constitutional conferences. If section
32 read like this:

a constitutional conference composed of the Prime Minis-
ter of Canada and the first ministers of the provinces shall
be convened by the Prime Minister of Canada at least
once in every year unless, in any year, a majority of those
composing the conference decide that it shall nut be held.

the proposed Constitution would create a new federative insti-
tution which could be very significant. But no, the section
begins like this:

Until Part V comes into force-
The constitutional conferences will therefore be held over a

period of two, maybe four years-which is really very short-
depending on the events which may occur during that period.
Ironically enough, they will cease to exist under the ternis of
the Constitution itself as soon as an amending formula is
established or as soon as it is possible to start the truc and final
global reforn of the Constitution. I confess that I do not
understand the logic or the rationale involved here.

But the proposal contains other parts which do have some
substance. For instance, the part about the Charter of Funda-
mental Rights and Liberties.

That is obviously the pièce de résistance of the proposal in
terms of constitutional changes. The Charter does indeed
fundamentally change the Constitution. It changes it to the
extent that it substantially affects the exercise of power by the
two levels of government and even the division of power. i do
not wish, at this point, to analyze the merits of the Charter in
terms of what it does and does not contain. It has come to my
mind however that ever since the publication of the proposal,
several commentators have indicated those omissions. Would
the preamble to this document be, to quote a political leader
from Quebec, merely a first draft?

Among the changes, we must also note, of course, the
changes made to the Senate's powers in ternis of constitutional
amendments, that is section 44. Senator Flynn and several
other colleagues, not only on this side but also on the govern-
ment side, have forcefully expressed their objection to this
change.
* (1510)

Despite the peremptory statements made by some govern-
ment spokesmen to the effect that the changes do not affect
the system as such, that the government's proposal is aimed
mainly at patriating the Constitution and severing our colonial
ties with Great Britain, that the proposed changes do not
affect the relationship between the two levels of governrment
nor the balance of their respective powers but concern only the
rights and freedoms of the people, the proposal does indeed
contain substantial changes such as those i have just men-
tioned. It also contains even more radical changes for our
federal system, of which i will speak later.

I want to indicate that the fact that this is donc at this time
and under the guise of patriation, under the pretext of severing
our colonial tics, constitutes-as this has been indicated sever-
al times by the Leader of the Official Opposition in the House
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of Commons and by the deputy leader of our party in this
place, Senator Roblin-a shameless exploitation of those very
colonial ties. For all Canadians such an endeavour in London
to solve problems which concern Canadians exclusively and
which they can very well solve themselves here in this country,
within their own institutions, is deeply humiliating.

Some Hon. Senators: Hear, hear.

Senator Tremblay: But, for our counterparts in the Parlia-
ment of Westminster, that endeavour on our part is, to my
mind, improper.

How can anyone indeed imagine that the British Parliament
would consider as a simple formality the adoption of the bill
proposed to them? Honourable senators, the proposed
endeavour will put the British Parliament in an embarrassing
situation, to say the least. It will even put them in a sort of
dilemma. On the one hand, they maintain the attitude they
have always adopted toward an Address from the Parliament
of Canada asking them to amend the BNA Act and they
continue to endorse the proposition automatically, assuming
that the proposition has gone through necessary stages in
Canada and reflects a general consensus. Under those condi-
tions action taken by the British Parliament is a pure formality
imposed by certain provisions of the Statute of Westminster.
As a matter of fact, those provisions were written into the
statute at the request of the Parliament of Canada in 1931.

On the other hand, fully aware of the extent of the changes
they are being urged to endorse and knowing full well that
such changes are deeply controversial and disputed in Canada,
the British parliamentarians will readily see that they are
being asked to solve difficulties which could not be resolved in
Canada in spite of many attempts and many intergovernmen-
ta] meetings to achieve that among Canadians.

We Canadian parliamentarians would thus be putting our
British colleagues in such an embarrassing and unprecedented
position, in a way we would be forcing upon them responsibili-
ties which ought to be ours. That is why I say it would be an
outright impropriety, to put it mildly, an impropriety that I for
one would refuse to have anything to do with. It is not done.

Some Hon. Senators: Hear, hear.

Senator Tremblay: I am not pleading legal arguments. This
is an issue of interparliamentary propriety between sovereign
countries.

I now come to the changes which the full slate of amending
procedures contained in the bill would introduce in our federa-
tive regime. In my opinion, it is tantamount to a coup d'état.
What we have before us is indeed a full slate of amending
procedures. They fall into two categories: interim procedures
and permanent procedures.

First we have the interim procedures which can be found in
Part IV of the bill. I will not dwell on these interim procedures
precisely because they are transitory. I cannot gloss over some
provisions regarding the proposais that may be made by the
provinces during the two years following the adoption of the
bill regarding the amending procedure.

Under section 38, the provinces will be able to submit their
own formula and it will be possible to substitute it for the one
contained in section 41 following a referendum.

What I want to underline in that respect is that it will take
eight provinces representating 80 per cent of the people for a
provincial proposal to be allowed to stand against, if I may say
so, the federal proposal, which will not necessarily be the one
provided under section 41 in its present form which allows for
change. Anyway, there would be two formulae: a provincial
formula put forth by eight provinces representing 80 per cent
of the people and, on the other hand, a federal formula.

Yet, the national referendum which would choose between
these two proposais would only require a simple majority of
voters without reference to the distribution of the majority
among the areas of the country, or anything else.

This seems to me to be some kind of incongruity, to say the
least. One would think that the requirements of interprovincial
democracy came before those of the federal democracy.

I would now like to deal with the ongoing procedures,
regardless of this paradox, of this incongruity. With regard to
ongoing procedures, the proposed resolution contains four of
them.

First, there is the formula presented under section 41 but I
will not read it to you. Yet i must stress a fact which
incidentally has to do with an exchange which took place quite
recently involving Senator Frith, when he insisted that between
paragraph (a) and paragraph (b) there is a connection reflect-
ed by the word "and" in the English version. I did not find the
word "et" in the French version. At this stage in the consider-
ation of such a project there may very well be some discrepan-
cy as happened the other night. i venture to draw this point to
the attention of the Senate because, if we are to place the
whole emphasis on the word "and" in paragraph (b) of the
English version, as Senator Frith seems to do, then i think it is
absolutely essential that the word "et" appear in the French
version, especially in a proposed resolution introduced for the
first time-it is an excellent initiative and I am very happy
that for the first time a French version of the Constitution will
be as officiai as the English version. One should particularly
avoid priding oneself too much, as I have heard the Prime
Minister do, when he stressed that he was tabling the proposal
in both English and French. One should have at least checked
beforehand whether both versions were really identical and
made sure also that purely from a language point of view there
were no smail irritating mistakes. For instance, in the French
version, the third paragraph says there must be "au moins
deux des provinces de l'Ouest, dont la population confondue
représente". What does "population confondue" mean? i
checked the English version and saw that it was only the

combined population". I am just saying that in passing.

There is, then, the formula in section 41. We know what it
is. Secondly, there is the section 42 formula. Must we go over
the text again, after ail that has been said? Enough said.

Thirdly, there is the formula proposed in section 43 which,
in general, is less important than the others because it concerns
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amendments that will be made to the Constitution of some
provinces only, but which will not apply to al provinces.

Let me draw attention to the formula contained in section
47, because something really surprised me. I saw why it had
not surprised anybody. It is because it has a very innocent
beginning.

The procedures prescribed by sections 41, 42 or 43 do
not apply to an amendnent to the Constitution of
Canada.

There are other provisions in the Constitution for amending
one part or the other. Provisions enumerated elsewhere will
apply. So the section looks very innocent, but let us go on.

The procedure prescribed by Section 41 or 42 shall never-
theless be used to amend any provision for amending the
Constitution, including this section;

In other words, we can use either section 41 or section 42 to
change the amending formula. This formula which will not be
applied before a two year period, might make it possible for
the provinces to come to an agreement, that is the eight
provinces which represent 80 per cent of the people, provides
an alternative to the present wording of section 41. This is a
formula which could finally be accepted by referendum. Sec-
tion 42 could be changed by going over the head of the
provinces, once more, by referendum.

* (1520)

With this multitude of formulae a question comes to mind.
What does this package mean for our federative system? On
the one hand, there are formulae which go along with the
system, such as the one set out in section 41. This is also the
case of the formula set out in section 43.

On the other hand, there are those which alter the very
substance of our federative system, this is the case, I think, of
that in section 42 as well as that in section 47 as long as
section 47 allows the Canadian Parliament to use cither sec-
tion 41 or section 42.

How can anyone state that the procedure provided in section
42 can change our federative system? It seems obvious to me
because our federative system, as all other systems of a similar
kind, is characterized by two levels of government, equally
sovereign.

Besides, the formula in section 42, by the use of a referen-
dum, initiated and authorized by only one of these two levels
of government, in fact does away with other levels of govern-
ment with regard to a matter as important as an amendment
to the Constitution of our country, including amendments
concerning the sharing of powers, that is precisely the sharing
of sovereignty between the two levels of government. The
formula in section 42 can be applied to a limitless number of
subjects. I mentioned earlier that it could affect all the sub-
jects mentioned even in the amending formula.

I submit that such a change is a denial of the federative
system and that in that respect, it is equivalent to a coup,
without war, without violence, but similar nevertheless to a
coup because it does alter the very substance of the system. It

[Scnator Tremblay

is also the equivalent of a coup with regard to how it is going
to be donc, which is through unilateral action of Parliament.

In this context, the unilateral action of Parliament takes on
a meaning and a scope absolutely fundamental and quite
unheard of. Not only is this unilateral action proposed to us
with a view to patriate our Constitution, and all the substantial
changes connected with it, which would already be unaccept-
able, but it is also proposed that this unilateral action of
Parliament become a permanent feature as a result of one of
the changes proposed in the resolution.

What are the reasons and the grounds given by the govern-
ment to justify such a far-reaching decision? Fortunately, the
Prime Minister himself gave us the answer to this crucial
question. If he had not, we would have been left with assump-
tions, analyses, which are always doubtful, of the intentions, of
the real motives, etc. This is the reason why I say that the
Prime Minister gave us a clear answer. It is with this answer
and with these clues that I shall deal in the third part of my
speech.

I believe that, on the whole, the explanations given by the
Prime Minister, as we shall sec later on, show quite clearly
that the decision of the government to institute a mechanism
of unilateral action by Parliament for constitutional amend-
ments was essentially based on a new theory of federal-provin-
cial relations within the Canadian federation. A new theory of
Canadian federalism.

I shall borrow from the author of this theory, the Prime
Minister himself, the name by which it can be called. I shall
also borrow from him the description and the definition of this
theory.

It was at his press conference of October 10 that Mr.
Trudeau outlined this theory in a lot of detail, even though it is
not yet complete since it is still being developed and perfected.

The press conference was about to end and the chairman or
animator had just said: "Thank you very much, Mr. Prime
Minister." The press conference was about to end and not one
of the reporters present had asked the Prime Minister about
Section 42 of the Canadian Constitution, 1980. I imagine that
he was disappointed at the silence of such a group on an issue
of this importance. With simplicity, not to say with the
casualness which is typical of him, he therefore took the
initiative of breaching this question himself.

The quotation that I shall give from his comments is rather
long. I hope that you will excuse me for this. However, I
wanted to respect both the subtleties of thought and par-
ticularities of speech of the author. For this same reason, I
took care not to translate these comments which were made in
English. I therefore must ask you twice for forgiveness about
the way that I shall read this text.

* (1530)

[English]
PRIME MINISTER: There was one question which I was

hoping to get which I didn't, which may not be important,
but can I ask it myself?
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Why are you putting this referendum mechanism in
section 42, the one that Mr. Clark attacks so strongly, and
Mr. Nystrom, and which Mr. Blakeney, and so on, have
been attacking?

[Translation]
Comments which everyone has noticed.

[English]
i would like to at least give you the rationale of it-

[Translation]
The word is used when explaining a theory.

[English]
-since I have something of a captive audience-

Senator Flynn: He is used to that.

[Translation]
Senator Tremblay: Honourable senators, let us accept and

go to the sources.
[English]

We need a deadlock-breaking mechanism. It is as
simple as that. We know what deadlocks are. We have
had one since 1927. The federal government and the
provinces have failed to agree unanimously: and therefore
nothing could be done.

But even short of unanimity, there can be a deadlock,
and i think we have historical proof of that in the past 10
years-

Exactly the years he has been Prime Minister.
when at least one province-and now certainly two and

perhaps three, because I would add Mr. Peckford and Mr.
Bennett's provinces to Mr. Bourassa's and Mr. Lévesque's
Quebec-

Strange. Two prime ministers for one single province, which
gives some insight into the chronological dimension of the
theory.

have said, "If we do not get what we want, we won't let
you do anything." And that was the position at this last
federal-provincial conference. Mr. Lévesque wanted abso-
lute self-determination to be expressed in some way or
another; Mr. Peckford wanted absolutely the offshore;
Mr. Bennett wanted absolutely the kind of Senate he was
asking for, and so on.

So, provinces can use even an amending formula to
blackmail the rest of the country in saying, "No matter
that everybody wants it but me-"me in, say, Quebec, or
me in Ontario-"I will prevent Canada from moving."
So, there can be deadlocks. There have been deadlocks,
there are deadlocks. Now, we have, in the present state of
the law, the Constitution, one way of getting out of that
deadlock, and that is to go to Westminster and say, "You
know, for 53 years there has been a deadlock. It has to be
broken. Please help us break it."

But when that has been donc once, it is done forever. It
cannot be done any more. The Constitution is back here.
The deadlock will be of our own making, and the dead-

lock has to be broken here in Canada. We cannot go to
the Pope; we cannot go to the Queen; we cannot go to the
President of the United States and say, "Help us out of
this jam."

Whom do we go to? We go to the people. How in
heaven's name can anybody say that that is anti-demo-
cratic? How can the New Democratic Party say that, in
the ultimate recourse, you should not have recourse to the
people to break a deadlock?

And that is the spirit of section 42: Once again, if we
could ask God to do it, it would be better. But until God
comes in and does it, we have to believe in the sovereign
people, and that is what we are saying, essentially.

And that is why we have a deadlock-breaking
mechanism.

Thank you very much.
And he left. That was the end of it.

It is a very nice presentation of a new theory-a very live
presentation of a new theory-for the federation. It is the
theory that I will call from now on the theory of the deadlock-
breaking mechanism.
e (1540)

[Translation]
I must say again here that Mr. Trudeau did us all a favour,

he was direct and straightforward. We know where we stand.
It is neither a mistake or an oversight if section 42 has been
included in the Constitution Act, 1980. It reflects a concept
about the relations between the two levels of government, it
expresses a new theory about Canadian federalism, which I
just called the deadlock breaking mechanism. Such a new
theory is based on the unilateral action of Parliament which
this resolution proposes now, in order to patriate the Constitu-
tion. This is also the theory which underlines the amending
formula contained in section 42, a formula which turns into a
permanent feature, the unilateral action of Parliament, with-
out any regard for the provincial legislatures.

It is indeed a general theory on Canadian federalism
because the use of the deadlock-breaking mechanism will not
stop with the patriation of our Constitution but it will become
a permanent and integral feature of our Canadian Constitu-
tion from now on. And with this amending formula set out in
section 42, the provinces are not invited to give any advice nor
to suggest any alternative. With section 41, we agree. With
section 42, we do not. Especially because by using section 47,
section 42 can be amended and section 41. The general scope
of the amendments which even affect the amending formula,
this permanent feature of the deadlock-breaking mechanism
requires at least an analysis and a brief review of the consider-
ations upon which the Prime Minister based his decision which
he deemed justified and necessary.

When dealing with those, my remarks will follow two
themes. First, I will analyse the deadlock mechanism and
second the results of this deadlock mechanism. There have
been deadlocks, there are deadlocks. This is what the Prime
Minister said earlier. But in his theory, it is a premise on
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which all systems are based. In its clear simplicty, this premise
is unquestionable. To justify a deadlock-breaking mechanism
there must, of course, be deadlock. This is one of those obvious
statements. In Quebec last week the Prime Minister para-
phrased another one, when he said with regard to another
matter:

Baptiste is dead; he is dead because he forgot to
breathe.

Besides the unquestionable validity of the premise, at least
two or three questions are in order: When is there a deadlock?
Who decides there is a deadlock? How did this deadlock
happen?

In his press conference report, Mr. Trudeau explicitly
answers the first question. He might answer the other two but
only by implication. In the first question he says that there is a
constitutional deadlock when the provincial premiers cannot
agree on a federal proposal on which the federal government is
dead set, in other words, a proposal which for all practical
purposes, as far as it is concerned, is not negotiable. For
example, the enshrinement of a charter of rights. The diagno-
sis is that there is a deadlock and, this way, we must in all
logic answer the second question that it is the federal govern-
ment which decides whether there is a constitutional deadlock
or not. That is made very clear indeed in section 42(2).

A referendum referred to in subsection (1) shall be held
where directed by proclamation issued by the Governor
General under the Great Seal of Canada authorized by
resolutions of the Senate and the House of Commons.

Here we can sec emerging another theory of federalism,
which the Honourable Jean-Luc Pepin referred to last Tues-
day in his speech in the House of Commons, if I may be
allowed to quote him. He had just alluded to several theories
and added this:

Mr. Speaker, I suggest that it can still more simply be
classified into two schools of thoughts, namely federalism
of juridical equality between the two levels of government,
to which the Task Force on Canadian Unity generally
adhered, and a federalism of juridical seniority of the
central government, which this resolution moderately
reflects to a certain extent since it claims to be founded on
present, previous, former and past agreements with the
provinces.

In passing, let us admire the flexibility of interpretation
which this series of adjectives allows us in deciding if there are
or if there are not present, previous, former and past agree-
ments with the provinces.

This second school of thought, which I call federalism of
juridical seniority, emphasizes, because of its wider, more
ultimate and final responsibilities, that the federai govern-
ment has obligations to Canada as a whole which it alone
can meet, in the interest of the common good, especially
in cases where there exist apparent deadlocks such as the
one we are faced with now on the constitutional issue.
That is a highly defensible position which i can appreciate
for what it is worth, that is to say, a lot. By the way,

[Senator Tremblay.i

people would be wrong to think that the rule of unanimity
is an essential corollary of federalism of juridical equality.
As a matter of fact, several supporters will accept that it
may be limited by the will of the majority or for the sake
of political expediency.

In any event, I for one refuse to become the prisoner of
cither one of these two schools, though psychologically I
prefer the first one.

That of the Pepin-Robarts Task Force. With all due respect
for Mr. Pepin i would say that we would become prisoners,
and forever, of the "federalism of juridical seniority" should
section 42 become part and parcel of the Canadian
Constitution.

As a matter of fact, when I listened to the comments of our
colleague Senator van Roggen when he spoke in this debate i
thought he too was ill at case about section 42. He has already
said he would move amendments to this section on which i will
comment later on.

Senator Asselin: Senator Lamontagne as well has misgivings
about section 42!

Senator Tremblay: In any event, returning to the theoreti-
cian of the deadlock-breaking mechanism and to set myself
within his own logic, I think, I should like to voice the
following hypothesis: why would there not be any deadlock
when all the premiers agree on constitutional proposals to
which only the Prime Minister of Canada is obstinately
opposed? If the theory of the deadlock-breaking mechanism
can be used generally within Canadian federalism without
destroying it, it seems to me that this theory should be
enlarged so as to take two possibilites into account. First, that
the deadlock can come from provincial obstinacy in refusing a
federal proposal. Second, that the deadlock can come from the
obstinacy of a Prime Minister of Canada in refusing a pro-
posal made by all the provinces.

Since I am not myself the author of the deadlock mech-
anism theory, I do not feel that I am in a good position to solve
the problem so that the theory can be applied fully or can
remain coherent. The author himself is certainly better quali-
fied to perfect it and give it its full value as the general theory
of the new Canadian federalism. In fact, as I understand it,
Senator van Roggen offered yesterday to cooperate with him
in this regard when he spoke about some sort of reciprocity
which could be introduced in section 42, but I shall speak
about this later on. I shall quickly go on to this simple
conclusion.

I hope to have shown you that this theoretical hypothesis
raises some rather difficult questions if we want it to apply
generally as suggested in section 42 of the proposed resolution.
It also raises complex issues if we want to apply it to actual
situations.

For example, was there a deadlock at the last constitutional
conference? Are we now in a deadlock which justifies unilater-
al action by Parliament? This is what Mr. Trudeau suggests,
but this does not prove that such is the case. Apparently, the
proof would be in the 53 years that this situation has been
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going on. This would be the proof that there is a real deadlock.
A deadlock of 53 years can impress the public, and it justifies
all types of solutions, the more radical the better. In giving his
theory of the deadlock breaking mechanism, the Prime Minis-
ter referred to this time factor which governs all the practical
applications of the theory. Needless to say, there can be no
question of a deadlock in the theoretical sense after only one
unsuccessful attempt at intergovernmental discussions. We
would need several on the same issues, I imagine. This is what
gives weight to the argument concerning the 53 years of
supposed failures concerning patriation and an amending for-
mula. We are being told that, for half a century, there were no
solutions and only failures and that nothing has happened in
the field of patriation or constitutional amendments. What
exactly are the facts?

On this point, it is impossible to underestimate or overem-
phasize the relevance of the interpretation that Senator Flynn
has given us of the constitutional amendment made in 1949.
This amendment means in fact that since 1949, the Constitu-
tion has been patriated and can be amended in Canada in ail
its aspects which do not affect the exclusive jurisdiction of the
provinces. However, I should point out in passing something
which concerns the protection given under section 91(1) to the
exclusive jurisdiction of the provinces and certain other rights
or privileges. I underline what in my opinion would be the
effect of section 51 of the Constitution Act, 1980. This is
another section whose effect can be understood if we break it
down: "Class 1 of section 91 and class 1 of section 92 of the
Constitution Act of 1867, and so on, are repealed." What does
this mean? It means what it says. However, something else
should be underlined. Other clauses of the constitutional pro-
posai of 1980, such as the Charter of Rights, contain the other
elements-unless I did not get certain aspects of the proposai,
which is, of course, not impossible. I did not find any equiva-
lent of the protection of rights for the exclusive jurisdiction of
the provinces. This means that since subsection 91(1) is to be
repealed and its elements are not found anywhere else, this
part of the jurisdiction of the provinces will be repealed. On
the other hand, as soon as Part V of the bill on the Canadian
Constitution amending procedure is enacted, section 91 and
the protection it gives to the jurisdiction, rights and privileges
of the provinces, will be repealed.

This would be understandable if the new amending formula
involved provincial legislatures, but such is not the case,
however, because of section 42, as I have already pointed out.

What I would like to emphasize at the moment is that the
protection of the jurisdictions, rights and privileges of the
provinces formed an essential component of the partial patria-
tion, back in 1949 and that such protection was a prerequisite
for unilateral patriation without provincial consent. This is just
what happened, according to the testimony of Mr. Pickersgill,
who was then chief private secretary of the Right Hon. Louis
St. Laurent who had the privilege to witness the 1949 events.

In his memoirs, published in 1975 under the title: My Years
with Louis St. Laurent, Mr. Pickersgill, in a very interesting
chapter, tells of the circumstances surrounding the 1949

patriation and the rationale behind it. I would like to be
permitted to quote this passage out of the chapter on the
Constitution, page 116.
* (1550)

[English|
St. Laurent argued that nothing substantial would be
changed by giving Parliament final authority to amend
the Constitution in exclusively federal matters. He said
they had always been decided in the Canadian Parlia-
ment, without recognizing any obligation to consult the
provinces or get their consent; and in the future they
would continue to be made without consulting them and
getting their consent.

I have given the essentials. The unilateral action of that time
was justified on the grounds that the privileges, rights and
competence of Parliament would be protected by the amend-
ment itself.
[Translation]

So there is no doubt about that. If Prime Minister St.
Laurent and the Parliament of Canada thought they were
justified to act unilaterally in 1949, it is essentially because
patriation at that time did affect the Constitution of Canada in
exclusively federal matters and because, for more security, the
protection of jurisdictions, rights and privileges of the prov-
inces were written explicitly in the amendment.

Should I mention a small detail which looks a bit strange
and which has a special flavour. I am well aware of the fact
that recalling this historical event would be of no use to the
present Prime Minister. In the chapter of Mr. Pickersgill's
memoirs dealing with the Constitution we find the following
statement:
[English|

Throughout this whole period Gordon Robertson, then in
the Cabinet Office, had been working on the constitution-
al problem with other officiais, and he had come much
closer than anyone else to finding a possible solution. It is
of historical interest that his assistant in this work was
Pierre Elliott Trudeau.

e (1600)

Senator Mcllraith: Would the honourable senator put the
exact reference on the record?

Senator Tremblay: Yes, it is page 120.
[Translation]

It may be by a significant coincidence that when Bill C-60
came along we found again the same people, but they had
changed places with one another. We all know that Bill C-60
warranted its constitutionality from the meaning of section
91(1) passed in 1949. Sometimes history is made, how shall I
say, from the fabric of careers that coincide with institutions.

What were the implications of the 1949 patriation on those
elements of the Constitution that were patriated and those that
were not? I shall not read everything that I have written here
because enough has been said about it on previous occasions.
Actually, I wanted to recall what Senator Flynn very ably
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pointed out, that tl s with Bill C-60 and the judgmnent made
by the Supreme Court of Canada that it v.as clearly under-
stood, even by those who had worked initialiy on the drafting
of' the amnendment, how to define the meaning of section 91. So
I shahl not press the point. I just want to say that alihoiîgh i is
assumied that nothing has been patriated since 1927, there was
at lcast section 91 (1 ), which fails just about in the middle of
that period. Let us speak of the historie dimension in a popular
but dramatie sense and let us bc precise. Let us speak of about
25 years. not 53 years.

Something cisc has happened besides that in the field of the
Constitution. There have been amendments. I think there have
been about 15 or so since 1949, but what 1 want to emphasize
is that these were amendments which affected the distribution
of' powers: in 1940, the amendment concerning unempioyment
insurance; in 1951, the amendment concerning old age pen-
sions, and. in 1964, the amendment to raise oid age pensions,
caiied additionai benefits.

In order to bc concrete and describe the trend in the
evolution of events, I wouid add to that the significant amend-
ments which the exercise of the power to spcnd, to an extent
heretofore unknown, introduced in the concrete meaning of the
balance of powers between the two levels of governm-ent right
after the war and during the foliowing years. These were not
really formai amendments, but personally I wouid eall these
interventions, near-amendments. when the power to spend is
cxcrciscd in fields under exclusive provincial jurisdiction. And
God knows that there have been many in the past 25 years.
There were changes which altered the distribution of powers
and which piaced uncmpioyment insurance under federal juris-
diction, besîdes the others 1 mentioned. There were otiier types
of changes, and when these changes touched on the jurisdic-
tion tl was always with their prior agreement.

In brief, the haif century from 1927 to this day is not a
completely void space as regards the patriation of the Consti-
tution or amendmnents to our constitutional statutes invoiving
provincial jurisdiction. a space devoid of substance and con-
tents where there is nothing but a long series of failures. an
endiess succession of deadlocks.

In addition, it must he stated ihat none of the subhstantive
amendments made to the Constitution-except the one made
in 1949 because it did not affect the powers of the provinces-
enlargcd the field of provincial jurisdiction. On the contrary,
such changes have aiways tended to eniarge the field of federai
jurisdiction.

Seen in that iight, how is it possible to speak honcstiy of a
haif-century deadlock, especiaily a deadlock that would stem
from systematie obstruction on the part of the provinces'?

I come now to the referendum înechanism which Mr. Tru-
deau explained in his press conference. The proposed resolu-
tion enshrines in the Constitution the mechanism for breaking
constitutionai deadlocks; that is to say, resorting to a referen-
dum. That is an appeal to the sovereign people. Governments
do not agree? Legisiatures do not agree? Let us go to the

l5enator Trrnblay.]

people. Is democracy not the governmcint of the people, by the
people and for the people?

That approach is, of course, a very popular one. The sover-
eign people are naturally glad to be called upon in this swaý to
rule on contentious matters bctween governments. That is the
demagogic aspect of this proposai.

More objcctively. 1 think the use of a referendumi puts into
question the very nature of the federal systern, swhen tl is used
unilaterally by one level of government and aims to overcome
opposition by the other level of government on ai constitutional
matter, as tl is postulated, since we speak of a "deadlock".

The reciprocity that Senator van Roggen talked about does
not solve the problem. What hits at the heart of the system is
the fact that one level of government is attacking the sover-
eignty of the other by rcferring unilaterally to the people. The
onlv way to proteet the integrity of the system would be if both
levels of governmcnt jointly agreed to proceed by xsay of a
referendum. That is highly improbable. since section 42 would
only be used in a deadlock situation, as the Prime Minister
clearly indicated. Let us note in passing, however, that that is
not indicatcd in the proposai. We have to infer that the
conditions set out in section 41 for an agreement on a constitu-
tionai amcndment have not been met. H-ow couid agreement
bc achieved on the necessity of proceeding by way of a
referendum when, in the first place, agreement has not been
reached under section 41 ?

If we want to be realistic, we must recognize that the theory
of the -deadiock-brcaking mechanism" ieads unquestionabiy
to the negation of the federal systemn and entails, iogicaiiy, the
negation of one level of government by another.

Honourable senators, we have bo decide whether or not we
agree on rcferring to a joint committee of the Senate and the
House of Commons a government proposai of which 1 just
have, 1 hope. analyzed and described at ieast some of the
implications and consequences.

If we reply in the affirmative, if we accept the setting up of
that joint committee, if we agree to bc part of' t, ait his stage,
immrediately, our affirmative reply to the question that is put
wiii, Io my mi, mean the following:

rirst, that we accept not oniy that the Constitution bc
patriated, on which point ail Canadians agree; but that

Second, we aiso accept that this patriation bc accompanied
by amending procedures that wiil ailow us, later on, to amend
the Constitution here in Canada. On that point, at least in
principie, ail Canadians aiso agree.

Third, we accept at the samne time the proposed amending
formuiac. On that point. Canadians certainiy disagree.

Fourth, wc accept that those amending formuiae, taken as a
whole, transformi the federal system itscif, which is absolutcly
u na cccpta bic

Fifth, wc accept that changes in substance be made in our
stead by the Parliament at Westminster, changes which, as sxc
are wcii aware, are stili being debated and on sxhich there is
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still obvious division in the public mind and in the attitudes of
the various governments of the country;

Sixth, we accept, finally, that this be done unilaterally, not
only without prior consent of the provinces but also against the
advice of the majority of the provinces representing a majority
of the population.

Senator Frith: Of the provincial governments.

Senator Tremblay: Of a majority of provinces in the sense of
the governments, representing a majority of the people. In
fact, the figure for the six provinces is 53 per cent. These
people have expressed their disagreement so categorically that
they are going to refer the question to the courts.

What is the real sense behind the proposal before us, what is
it exactly that makes it so hard to accept, not to say so
unacceptable? Some will perhaps argue that what is actually
before us is a simple proposal to create a committee and that
as indicated by Senator van Roggen yesterday one could very
well introduce many amendments in committee. Yet if the
thesis I have developed is valid, do you really think that we
could actually achieve in committee, above all a committee
which will not be set up on a parity basis-

Senator Roblin: Not on a parity basis.

Senator Tremblay: Not on a parity basis. With what hap-
pened earlier, I am not sure I understood the conclusion.

How can you imagine that we are going to be able to put
forth amendments which will take into account all the hypo-
theses I have just raised? It scems to me that it is quite like
dreaming in colour. They say it is the most pleasant way of
dreaming, but one seldom dreams in colour. This is what is
meant by the expression. We do not know even if at the end of
the process it will be possible to resume a debate on the points
I have just mentioned. Let us then think twice about it.

I planned to talk about-but I sec that I have already
spoken too long and I will therefore sum up my remarks as
quickly as possible. I wanted to refer to the remarks made here
by Senator Manning the other day, which impressed me a lot
personally. He carried an analysis of the factors which are at
the origin of the failure of the September conference. He said
that the objectives were too unrealistic and that there were too
many subjects on the agenda of that conference. He added
that the time limits were not realistic.

He described the very attitude of the Prime Minister and
concluded that under these circumstances it was not at all
surprising that the conference had been a failure. That man
who was speaking to us the other day is a very learned and
experienced man. Wisdom and caution would have recom-
mended he set aside on a temporary basis all patriation-related
issues. It would have been quite possible, later on, to agree on
an amending formula.

Instead, the Prime Minister has chosen to act unilaterally,
both to bring home and amend the constitution, in spite of the
fact that the premiers had warned him of the disastrous
consequences such an action would have on the future of
Confederation.

It is evident that the Prime Minister is convinced that he has
chosen the right way, but he is wrong. He is making an
enormous mistake and he is uselessly endangering Confedera-
tion. That is what Senator Manning was saying the other day.

I suggest that this is the correct perspective. I am well aware
of the fact that it is not easy, in view of the characters of the
people involved, of the rigid stands they have adopted and of
which they are prisoners of sort, to back up and start over the
negotiations which have been broken. But there is one thing
that is sure-there is open confrontation between the two
levels of governiment. This situation, far from improving in the
forthcoming weeks and months, will deteriorate if the govern-
ment continues the action it has started to its logical
conclusion.

Personally, I do not sec any other way out of the deadlock-
for this time it is a real deadlock. It seems to me that at this
stage there is no way out of this deadlock other than another
constitutional conference-a last chance conference--which
would only seek, as Senator Manning suggested, to agree on
patriation and on an amending formula. In my view, it is the
only way to avoid dramatic consequences for the future of the
Canadian federation, which will unavoidably result from the
unilateral action of Parliament, including ourseives, based on
the proposed resolution that is submitted to us. Let us not fool
ourselves; the present exercise is not comparable to minor
surgery. It is not merely a matter of going through a bad
period, after which everything will be all right and life will go
on as usual. The surgical risk is high, very much so. The
patient is not sure to survive, and even if he does, the after-
effects will certainly not be insignificant.

Since becoming a member of the Senate less than a year
ago, I have often heard it said that this house is an instrument
and the premises of sober second thought in the federal
legislative process. Not being familiar with the procedural
rules, I do not know how we could proceed with that sober
second thought which would allow us to take a pause in the
operation under way, a pause during which the dialogue could
bc resumed, as suggested by senator Manning. As far as I am
concerned, I strongly and deeply wish that we will seek a way
to reach that aim.

In a recent issue of L'Express, a weekly which is the French
equivalent of Time Magazine, appeared an article entitled:
The trials of a Chinese in France. It concluded with the
following Chinese proverb:

The one who nakes a mistake and refuses to correct it
makes a second one.

Can we find a way of giving to the Prime Minister and to
tlie House of Commons, especially the Quebec representatives,
an opportunity to rellect once more and ponder over that
Chinese proverb? I arn convinced that they will all understand
that by giving them such an opportunity, this house has fully
and clearly assumed its role and its responsibilities. It is
perhaps not too late to avoid the second mistake mentioned in
the proverb.
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* (1620)

[English
Hon. D. G. Steuart: Honourable senators, let me say I was

very rnuch impressed, as I am sure ail of us were, by the
speech of the Honourable Senator Tremblay. I particularly
liked his old Chinese proverb; I shall now quote one from
Ireland-He who loses the election always has sour grapes.

I notice there is a tendency on the other side to act as if the
only time there was ever a deadlock or a confrontation was in
the last ten ycars when Pierre Elliott Trudeau, with a slight
hiccup, has been the Prime Minister. That slight hiccup was
the brief period of Conservative government. I think most of us
in this chamber can look back and realize that the game
between the provincial governments and the federal govern-
ment, for as long back as we want to rernember, has been a
game of power. There has been deadlock, whether one gocs
back 30 years, 40 years or 53 years.

While I do not like ail that is in this package, and I shall
have something to say about some of the things that I don't
like later in my speech, nevertheless I feel we should approach
this as senators not tied to party lines, but talking from how we
feel in representing our regions. At the same time I am
convinced that the only way we will ever bring the Constitu-
tion to this country and find a practical amending formula is if
we have a Prime Minister who has the courage to do what
Prime Minister Trudeau is doing. Whether we like the way he
is doing it or ail that he is doing, at least he is showing
courage. He has broken a deadlock. I can remember two or
three occasions when federal-provincial conferences were
called the last chance. I think that is what we had in the last
one, and we were amply warned that it was the last chance to
come to an agreement, and now we are faced with this
situation.

I have a sense of the importance of this debate that we are
engaged in while attempting to develop a new Constitution and
a new set of rules by which to govern this nation, and I am
aware that what we do here will very likely affect to a great
extent the future of this country. I also have a sense of
frustration, and I am sure that in this I am joined by many
members on both sides of this chamber. That sense of frustra-
tion is there because I am afraid that we will not, in fact, get
the opportunity to amend this resolution in a meaningful way.
We will have to depend on the relatively small numbers of
members of the House of Commons and the Senate who are
chosen to sit on that joint committee. In spite of the reassur-
ance that was given to us by our leader, the Honourable Ray
Perrault-and I think it was quite sincere- I am afraid that in
a practical way we are going to be faced, when the committec
reports, with an all-or-nothing situation. In fact, I do not
believe we will be able to amend the committee' report. I do
not think there is any practical way for us to do that.

I don't think that most senators will insist, if they intend to
vote in favour of the resolution when it is finally presented to
us for final vote, on having everything that they want in it. But
I do think they will insist that what is in there, if they intend to
vote in favour of it, will be something they can live with and

[Senator Tremblay.1

something that in fact will find favour in the region they
represent. Surely the main thrust of this action is to bring
home the Constitution with a practical amending formula.
After that, if the majority of Canadians so desire, changes can
be made and rights can be entrenched. However, having said
that, I acknowledge that the government is committed to the
inclusion of certain rights in this resolution that is to be
presented to Westminster, and will insist on them.

Those of us who have some concern in this area I think must
do our best, and we are engaging in that now, and I hope that
we will get sone practical opportunity to engage in it when the
committee meets. We must do our best to make known those
changes that we wish to see. This applies not only in the
matter of entrenching rights, but the same is truc in regard to
the various and different amending formulae suggested in the
resolution. But when the committee finally reports back to the
Senate we will face, without a doubt, the difficult choice of
either accepting or rejecting the package. I am aware that it is
possible if we wish amendments to ask that that committee be
set up again, but I am afraid that in a practical way this is
highly unlikely to happen. So I think we are going to be faced
with a take-it-or-leave it situation, and I hope that this does
not mean the defeat of the resolution, because like most
Canadians I want to sec our Constitution home in Canada
with a practical and attainable way of amending it.

I believe very strongly that we must give to that committee
for its guidance, and we must put firnly on record, the
changes we want to take place. But I am also convinced, as I
said when I began, that we must approach this not along party
lines but as individual senators representing the provinces or
the regions we come from. We should vote our consciences for
our regions. Surely this is the kind of action that the founders
of this country had in mind when they formed the Senate.

* (1630)

So it is a debate with great emotion. There is a sense of
urgency, and there is tremendous regional concern. For that
reason, if we do not represent our regions, then many of the
things that people say about this institution will have been
proven true. I believe in the party system, but I think that this
particular debate in which we are engaged at this time is too
important for us simply to go along with the party line, unless
we feel in our conscience that way.

I will deal first, in a brief way, with sone of the rights with
which I am concerned and some that are of concern to the
province I corne from, Saskatchewan. To begin with, I am not
a strong supporter of the entrenchment of rights in a Constitu-
tion, unlike Senator van Roggen, who said what he wants to be
is protected from the legislatures. Well, he is a lawyer, but
sometimes, when I watch the courts, when they deal with
criminal cases, I have the feeling, "By God, I would like to be
protected from what the courts do." He quoted soniebody who
said, "I don't slecp safely in my bed at night, when the
legislatures are in session." When we look at what they do in
some of those criminal cases, none of us sleeps safely in our
bed as a result of what the courts do or fail to do.
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1 would like 10 give you a few examples of why 1 feel this
way. If you just take a look at what has happened in this
country over the past 100 years, and what has happened in the
United States of America, you will sec that while many of the
things that we have done, or failed to do, in regard 10 our
minorities are bad and a blot on our record, nevertheless, our
record is infinitely better in treating our minorities fairly than
that of the United States, and they have had from day one in
their nation a constitution and a strong bill of rights.

I read the other day that back in the twenties and the
thirties, when the black people were forced 10 ride in the back
of the bus, the United States Suprerne Court found, under the
Constitution of the United States at that lime, that being
segregated in that way-for example, in the matter of buses
and other places--did not contravene the rights of the black
people. Yet 20 or 30 years later, under the samne Constitution,
with no amendiments in this regard, segregation was struck
down. But, in fact, even afler that, under the same Constitu-
tion, white people were forced to ride in buses and take their
chiidren 10 be educated in ai-Negro schools. That was under
the same Constitution within a span of 30 or 40 years.

What does it mean? It simply means Ihat the courts can
inlerpret things differenly at different times and in different
courts. It also means in the final analysis that rights depend
upon the broad acceptance of the people.

We ail use the case of the way we treated the Japanese in
World War Il and the way the Arnericans treated them. They
were not treated a darnned bit better or a darnned bit worse
down there or up here-and one country had a constitution
and one didn't.

It is ail very well to look back 30 or 40 years later at that
situation, or ten years later to look back at the Quebec crisis,
and say, "Look at what they did to rights. Look at what they
did to the Japanese back in the war." Weil, if you had been
out on the wesî coasl at that tirne, 1 arn afraid il would not
have mattered how much of a Constitution we had or how
many rights we had, when the people demanded what they
demanded that same action would have been taken. I do flot
say il was good and 1 do not say it was not a blot on our
record, but it happened, and il would happen again no malter
how many rights we have.

Take a look aI Great Britain cornpared to the U.S.S.R.
Great Britain has no bill of righls; the country has no constitu-
tion as such; yet the people have more rights, probably, than
those in any other nation on the face of the earth. The
U.S.S.R.. 1 am told, has one of the finest bill of rights you
could find anywhere-in the world. There is only one small
detail the people have no righîs.

Fellow senalors, while 1 arn convinced and am confident
that we will sec a bill of rights entrenched in the Constitution,
and we will, as the years go by be adding and enlrenching
various other rights. When the joint commitîce sits, there will
be a great line of people-native people, women, and repre-
sentalives of ail kinds of organizations. They will be corning
here 10 dernand that their rights be entrechend. 1 think they

will have a righî to be heard. If one set of righîs is entrenched,
why not another? I shudder 10 think what will happen in this
country over the next 25 10 30 years. Il will be a lawyer's
paradise. The Supreme Court had better be ready 10 sec sonne
serious expansion in ils numbers and in ils duties in the next
quarter century.

I also find il interesting that some people, who are not
prepared. for example, 10 trust the Senate because il is an
appointed body, are prepared 10 trust the courts, which, in
fact, are also appointed bodies.

However, there have been serious denials of rights in this
country and in the provinces. We are nol proud of that. We
are aware that the Padlock Law in Quebec worked against
religious groups, such as the Jehovah's Witnesses. We are
aware of the treatrnent of the Hutteriles in Alberta aI tirnes. I
arn conscious that in my own province right now certain action
is being threatened against thc Hutîcriles-action againsl
certain classes of people who want to buy farm land. There is a
denial of rights. These things exist. They are not pretly, and
we do nol agree wiîh them.

If, in fact, we can improve the situation by entrenching
certain rights above the relalively easy arnendrnent of legisia-
tures and parliamenîs, then perhaps that will be a step for-
ward. But I îhink we should go slowly; we should be aware
that doing so will not solve ail our problems, and may create
almost as rnany problerns as it solves.

We have learned to live wiîh our parliamentary syslem. The
Arnericans have learned 10 live with their syslem. We are now
in the process of allaching 10 our present syslemn a type of
syslem that we have flot been used to; that we have flot had. It
will caîl for sonne trernendous changes. A great many people
are looking at the situation and saying, "This is a wonderful
lhing. Our righls are going 10 be assured."' But I think lhey
should look back aI the history of this country. They would sec
that the record of this country, by and large, balances out 10 as
good as, or beller than, that of most other countries, even
those that do have constitutions.

The record of elected bodies in this country is not perfect,
but I think il stands up, for example, with the closest neigh-
bour we have, which operates under a different systern. Not
only does il stand up, but, in fact, by comparison, I think we
corne out a little ahead.

However, 1 arn willing 10 accept that certain rights will be,
and perhaps should be, included. Speaking for the interesîs of
Saskatchewan, 1 want 10 mention sonne. Senator Buckwold
mentioned îhern and 1 want 10 mention them. I wanl 10 make
it clear that these are important. Senator Buckwold made il
sound as if they were just rights being pushed forward by the
present NDP government. Weil, lhey are. But in spile ofîthat I
will support themn. They are rights that have been talked about
and argued in favour of by the people in various governrnents
in Saskatchewan going back a long lime.

I îalk about the conîrol and ownership of resources. I arn
pleased 10 sec îhat the Prime Minister has said that this will be
considered. I want 10 ernphasize that il is nol just a mother-
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hood statement that provinces own the resources that we look
for. We own the resources now. That is clear. There is no
question about that. However, we are looking for something
more than that.

Let me just briefly use as an example something that
happened when the Liberals formed the government and which
carried on after the NDP replaced us. This is not only in
regard to the control of our own resources, but it does involve
that.

In about 1967-68 the bottom dropped out of the potash
industry. Sales dropped right off and the demand on the mines
dropped from about 80 to 85 per cent down to about 50 per
cent of capacity. We in the government at that time put in a
system of prorationing, in which we took the potash orders and
literally spread them around roughly evenly-perhaps not
quite evenly-among all the mines. If we had not, three or
four mines would have closed, throwing a tremendous number
of people out of work. But worse than that, they would have
been broke and they would have had great difficulty in ever
coming back. So we spread the available orders out and
prorationed them. We were challenged in the courts, and
before the case was proceeded with we had been replaced by
the NDP government, and when the case eventually came to
court what the province had donc was declared ultra vires.

* (1640)

I hope that this situation is corrected in the proposed rights
to be embodied in the Constitution, because while I do not
believe that a province should have the right to enter into trade
treaties, or take over or assert the rights of the federal
government with regard to international trade, I believe that
the provinces should have total control of those resources that
are within the boundaries of their own province.

I wish now to talk about equalization, which was mentioned
by Senator Tremblay. I support what the honourable senator
said, that we do not want just a pious statement in the
Constitution that we are in favour of equalization. We want a
firm statement that equalization payments I emphasize the
word "payments"-will continue to be made. If it is suggested
that equalization of government services will be guaranteed
under the Constitution--a certain average level across this
nation-we could casily end up in a situation wshere we find
the federal government trying to provide them in areas that
are now, and I hope will remain, strictly the jurisdiction of the
provinces. Again, it has been indicated that those changes will
be looked at favourably, and I hope they are.

My other questions concern the amending formula. The first
has been dealt with at great length here. It is one that I believe
most provinces, and certainly the Province of Saskatchewan,
will be putting forward, along with concerns about the referen-
dum and the so-called deadlock breaking mechanism.

Very simply, the proposaI that I am putting forward, to-
gether with a great many others, is that if there is insistence on
having a referendum-I use the word "if," because I am not at
all sure that it is necessary--if we have the Victoria or
Vancouver formula. surely we have one system of breaking a

[Sena tor Steuart.]

deadlock. If there is a deadlock and we need unanimity, I have
always felt that the Vancouver or Victoria formula provided a
deadlock-breaking mechanism-and if, in fact, we need
another, surely it would be incombent upon the government of
the day to go to the provinces first with a proposed amend-
ment, and, if they could not agree, and it was of such vital
importance, then and only then would they put in place a
referendum and go over the heads of the provinces and ask the
people. If they insist on that, I do not believe-and I am sure
that most honourable senators will agree with me-that it
should be simple for any federal government to institute a
unilateral referendum. It should be done with great care, it
should be difficult, and it should take some time. I also believe
that if we put it in, there should be something in there that
clearly spells out some kind of an independent umpire or
referee who would oversee the wording of that referendum and
the way the vote on the referendum was taken.

The other matter with which I wish to deal is section 44
concerning the 90-day veto by the Senate of a resolution by the
House of Commons-a resolution that could change the
present parliamentary system and abolish the Senate. I am
aware that there are people who say that if we talk about this
matter in the Senate, we would appear to be self-serving. If we
are self-serving, and if it is a sin, then we are in good company,
not only in this chamber but all over this nation. If we do not
deal with it, then I am not sure who will.

We were not elected to the Senate, we were appointed, and
if any honourable senator honestly feels that he is here only if
he has wide public support, then I suggest that perhaps he
should not have come here in the first place and that he should
not stay very long. I believe that under Bill C-60 we could,
without too much trouble, get a resolution of the Hlouse of
Commons and six or seven provinces to say that they would
like to see the Senate abolished on some given day, or trade it
for 10 barrels of oil, or 50 pounds of fish, or something like
that, and we would not be here for very long.

We are not here because the public demands that we should
be here. We are here because we were appointed, and I believe
that, by and large, we do a good job. I am sure that we could
do a better job. It is one of the tragedies that the talent that is
now in the Senate, and has been here in the past, has not been
and is not being used to nearly the capacity and extent that it
could be used. I am sure that part of that is our own fault, but
part of it continues to be the fault of the goverrnent of the
day. There are ail kinds of studies, royal commissions, and a
host of other endeavours that ail goveriments engage in which
could be handled by the Senate for one-fiftieth of the cos., and
the results would be far more effective and far better than the
commissions and studies that are undertaken at high cost by
this and other governments.

The question lias been put to me-and I am sure to other
honourable senators-that if the House of Commons voted to
abolish the Senate, and seven, eight or nine provinces agreed
with the decision, would honourable senators have the gall to
stay here in the face of that'? I have said "Probably not. I don't
know. It would depend on how I felt on that particular day." I
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would like to have the opportunity to find out exactly what
they were angry about on that particular occasion. I do not
think that we should give up our rights by default. I consider
that we are a reasonable group of people. We are reasonably
sensitive to public opinion, and if we were faced with that
situation, I am sure that we would do what we considered was
best, not just for ourselves but for the country.

I have not forgotten Bill C-60, and I am not convinced that I
want to see the government able to accomplish, through the
back door, or the British door-if that is what il has in mind-
what it was unable to accomplish here at home, thanks to the
decision of the Supreme Court.

Honourable senators, I support the move to send this resolu-
tion to the committee, and 1 hope and trust that the committee
will be willing to accept amendments. The indications are that
the government will be willing to accept amendments. When it
comes back to the Senate, in whatever form, it will be our
responsibility to look at it. Again, if we wish to amend the
resolution in substance I hope that some practical way is
found, both here and in the other place, of giving us that
opportunity. If there are things in there that we do not like,
and we want to weigh them against those things that we do
like-and there are many things in the proposed bill that I do
like-I hope that by voting in accordance with our consciences
and the needs of our regions, we can vote in favour of the final
resolution when it comes to the Senate. Like most Canadians,
I am as anxious as anyone to see the Constitution finally here
in Canada with a sensible amending formula, so that any last
vestiges of colonialism, if there are any left, will be cut and
severed and that anything great that we accomplish will be
accomplished right here at home.

Hon. Peter Bosa: Would the honourable senator permit a
question'? It is the same question that I was going to put to
Senator Nurgitz last night, because both honourable senators
have made the same statement during the course of their
remarks. Senator Steuart intimated that it is not important to
have the entrenchment of the bill of rights because the rights
of Canadians can be protected without those rights being
entrenched in the Constitution. For comparison, he pointed out
what had happened in the United States where, while there is
a bill of rights, there was abuse of the Japanese people during
World War Il.

Is the honourable senator aware that at the present time in
England, on whose parliamentary system our own is patterned,
they are discussing and considering a proposal for the
entrenchment of a bill of rights in their Constitution'?

a (1650)

Senator Steuart: No, h was not aware of that, but if you say
they are, 1 am quite sure that is so. I am not saying that it is
going to hurt, or lessen, the rights of individuals or groups, if
they are entrenched. What I was trying to say is that it is no
guarantee. When you entrench rights in a constitution people
should not think that it is a guarantee that their rights are
secure and sound, and well looked after forever. Nothing will
take the place of the vigilance of individuals, of groups, no

matter what the government, and no matter what the form of
government.

So if in Great Britain they feel they are going to serve their
people better by entrenching rights, fine, they can do that, and
I hope they will be successful. If we think it will help ensure
more rights for more people in this country by doing that, then
I will support il. Ail 1 was really saying is that there is no
guarantee that this will happen.

Hon. C. William Doody: Honourable senators, I rise today
to speak to the motion with some trepidation. I realize that
some of the finest speakers in this chamber have already
spoken-and I have been very impressed indeed, both by the
content and by the force of their delivery. The speeches of
Senator Cook, Senator Roblin, Senator Manning, and today
Senator Tremblay-indeed, everybody's speeches-have
demonstrated the seriousness and the earnestness with which
this subject is being treated in this chamber. That, of course, is
the way it should be treated.

Honourable senators, I have personally participated in these
on-going constitutional discussions which have been held be-
tween the federal and the provincial governments since 1971 or
1972. I have been involved in ail these first ministers' confer-
ences during that time, and in the inter-governmental affairs
ministers' conferences. 1 have even had quite a bit of exposure
at the finance ministers' conferences. I have, therefore, had an
opportunity to see at first hand how deep is the intensity of
feeling of the representatives of the various provinces. I have
listened to and talked with senior people from ail of the
provinces and from the Government of Canada and I can
verify the statements of honourable senators who have
expressed the fears and concerns of many people in ail parts of
this country. Many of these fears will be unfortunately fed by
the contents of this document that we have here before us
today.

I could not share the opinion, or at least the observations,
expressed by some, that the premiers of the various provinces
are greedy, grasping, power-hungry littie people who are
trying to wrestle control of the country away from the central
government. I assign to them some higher motives-the
motives of doing their duty as they were elected to do, the duty
of fulfilling their responsibilities as the premiers of their
various provinces, and the terribly difficult task of protecting
the regional and provincial interests of the people in their
areas, in the light of the tremendously growing power of the
Government of Canada.

I do not mean that in a negative way. The very facts of
economies and of the social evolution of the country are such
that more and more spending power-and 1 emphasize
"spending power"-is centered here in the Government of
Canada. Yet the responsibilities and obligations of the govern-
ments in the various provinces have increased far out of
proportion of their ability to deal with them. As they struggle
to hold on to the powers to fulfil their constitutional respon-
sibilities, it must often appear to Canadians generally, who
watch the proceedings on television, or who read about it in
the journals and papers, that these people are indeed hell-bent
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on unscating the Government of Canada, and on enhancing
and enlarging what appear to be their own small, petty little
kingdoms or fiefdoms.

Honourable senators, to the people who live in these areas-
for many of whom, for ail practical purposes, the whole world
revolves around their particular part of a particular province-
these are not fascinations of petty princelings; these are people
earnestly and sincerely trying to protect, in many cases, an
individual lifestyle or culture, and certainly trying to protect
what they sec as the rights of the people in these particular
parts of Canada. They ail, without exception, think of them-
selves as Canada.

The positions of the provinces, as I have said, have been
expressed with very intense feeling over the years, and now we
come to the unwholesome sight of six of these provinces taking
the Government of Canada to court.

For 53 years, as some people very dramatically say, the
Constitution of Canada lay untroubled and untroubling in the
vaults of Westminster, and it didn't really concern ail that
many people in Come-By-Chance, or Little Heart's Ease or
Joe Batts Arm. You would be absolutely amazed at the
number of Sunday mornings you could stand on the church
steps in Holyrood, and nobody would mention the Constitution
of Canada at ail. Many of them would be quite willing to talk
about the number of squid in Conception Bay on a particular
Sunday, but very few would express concern about the fact
that the Constitution still lay a-mouldering in Westminster.

Nevertheless, it is a very important subject, and one that
really should be dealt with, and has to be dealt with, but the
kind of gloss on the cake, the kind of window-dressing, that is
conjured up when you talk about 53 years of fighting and
struggling and striving to get our Constitution back from these
Brits is really overdoing the case, and does not add anything to
what we are setting out to accomplish.

Honourable senators, during these past 10 or 12 years in
particular the leaders of our country have made very serious
attempts to have the Canadian Constitution reside in Canada.
There can be no doubt that al] those leaders, federal and
provincial, wanted that Canadian Constitution here in Canada.
The fact that these well-intentioned people could not agree on
ail the points at issue over that period of time graphically
illustrates the seriousness with which they ail felt the problem
deserved to be handled. It is humiliating and demeaning, I
agree, to have the Canadian Constitution as part of British
law. It should be Canadian. Ail the first ministers, and I
suspect ail Canadians, feel the same way. So that one common
thread that kept bringing ail these people back to the confer-
ence table was that desire to patriate what we call, for the sake
of convenience, the Canadian Constitution, but which is really
only part of the Canadian Constitution, namely, the British
North America Act.

Honourable senators, each of the people around those tables
had concerns and responsibilities quite apart from that. As I
mentioned earlier, they have responsibilities and concerns for
the social well-being of the people, the economies of and job

ISenator Doody.]

creation in their provinces, and for the responsibilities they
share with the federal government. The federal government,
however, cannot, by its very nature, sitting here in Ottawa, be
as close to these day-to-day problems and concerns as can the
provincial premiers and ministers. Many of you here know
what 1 am talking about. Many of you have shouldered these
burdens in the provinces.

The people at those conference tables had to represent, by
their very mandate, the aspirations of their people, their
ambitions and their interests. That is the way it should be.
That is what the provinces are for. This is, after ail, a federal
state. It is not a unitary state. These people do not come up to
the banks of the Rideau once a year to receive their instruc-
tions, carved on stone, and then go back out to the boondocks
to cater to the whims of the peasants for the rest of the year.
They have to deal with these problems on a daily basis, and
when they come here they like to feel that they are sitting as
equals around a table to discuss their problems, both common
and individual.

But, honourable senators, that does not make these provin-
cial governments any less Canadian. I feel that it makes them
more Canadian, because they demonstrate a unique system, a
Canadian system, a system that has worked awfully well for an
awfully long time. That system has worked so well, I would
suggest, as to make Canada perhaps one of the really non-vio-
lent, peaceful, democratic countries in the western hemisphere
or, indeed, the world. We are having a lot of trouble, turmoil
and strife now, but thank God it is verbal strife, and I see no
suggestion that it is ever going to be anything else. That, in
itself, is a tremendous recommendation for the system we have
in place, and that is one of the reasons why I tremble at the
thought of this spontaneous, unilateral rocking of this relative-
ly comfortable boat that we have been sitting in for so long.

S(1700)

I have talked about the Canadian way, and the Canadian
way means to talk, compromise and negotiate to work out a
solution-albeit not a perfect solution, but work out a solution
of sorts and negotiate again. Let me give honourable senators
an example of what I mean by the Canadian way of discussion
and resolution of problems.

Honourable senators, you must excuse me, I have to be sure
my Newfoundland accent does not get carried away; it plays
havoc with Hansard. I have to try and stay away from
"boojit," and words like that.

Through this system of discussion and compromise, this
great and unique fiscal arrangements system that we have in
Canada came into place. It was not donc by unilateral decrce
or by confrontation with the provinces; it was donc by evolu-
tion, and through meetings and discussions held over many
years.

A systenm has been devised that is uniquely Canadian, and
through not only the best known part of that system which is
the equalization part, but through the various cost-sharing
programs or the extended program financial arrangements,
reasonable levels of health service and hospital care, post-
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secondary education, roads and transport systems, and a host
of other services which the have-not provinces could never
hope to provide for their residents from their own limited
funds, have been made possible.

You might say that this principle is not unique and that
most federal states make funds available to their less fortunate
regions; but the Canadian systern is different. It makes the
funding available by a pre-arranged formula, to be adminis-
tered by the individual provinces in areas of provincial consti-
tutional jurisdiction, without in any way diminishing the iden-
tity of the province; without watering down the distinctiveness;
and without attempting to melt down the cultural and historic
identities of the various regions. This system, which really has
not disturbed anyone through its evolution or administration,
is distinctly Canadian and one of which we can be very proud.

I mention these fiscal arrangements in some detail, honour-
able senators, as an example of how the federal system, as now
operating, can produce devices that bind us together as a
nation. There are many others, but this resolution, unfortu-
nately, is not one of them.

Honourable senators, the principle of patriation, which
many would have us believe is the essence of this matter, is not
an issue. As I have said, indeed as most people who have
addressed this question have said, we are all for simple patria-
tion. That is not the issue. Patriation of our Constitution is a
good thing, but the essence of this resolution is not patriation.
This proposal goes far beyond that laudable aim and asks the
British Parliament to amend our Constitution right there in
the United Kingdom.

How the Canadian government and its defenders can, on the
one hand, give as their prime motivation for bringing back our
Constitution the shame of having it in the United Kingdom
and, on the other hand, ask the British Parliament to amend it
for us in this nineteenth-century colonial style, is surely a
strange and contradictory set of circumstances.

My friends, what is really at the essence of the resolution
which we are now discussing is a basic and fundamental
change in our Constitution and in our form of government. A
number of basic and fundamental changes are proposed to our
Constitution. This resolution before us proposes that we ask a
foreign nation-albeit a friendly, much admired and respected
country but, nevertheless, a foreign nation-to enact for us
very large and important changes. This, surely, is an unthink-
able insult to the Parliament and the people of Canada, for
changes as basic and fundamental as these to be debated in a
foreign legislature will be a source of amusement in the
capitals of the world and a shame to Canadians for some time
to come.

Honourable senators, I note that the Leader of the Govern-
ment in the Senate assured us in his recent statement in this
chamber that, on its presentation to this house or to the other
place, ample opportunity will be given to members in both
places to debate and discuss the committee's report. I am
pleased to hear this but, like Senator Steuart, I am concerned
as to how meaningful our discussion will be and what opportu-

nity we will have to make amendments, but I look forward to a
free-wheeling, unmuzzled debate in both chambers. I think
this will be helpful, but we will see how meaningful it will be
as time goes on.

In my opinion, we should be reading or listening to the
debate in the other place so that this chamber of sober second
thought could have the benefit of the opinions of representa-
tives of the various constituencies in that place, but that is not
to be. It has been decreed that this important matter should be
out of committee by December 9. By that date we must have
this embarrassment ready for the British government to deal
with. We must have it ready so that the British Parliament can
do for us what the Supreme Court has said the Canadian
Parliament may not do.

Honourable senators, we were sent here to defend the rights
and interests of our provinces and our regions and to articulate
their concerns in this place. In so doing, we will be no less
Canadian for it. My pride in being Canadian and my admira-
tion for the Canadian federal system and its institutions in no
way detracts from my responsibility to my province and to my
region, and it is in this context that I address my remarks.

During the series of constitutional conferences to which I
referred earlier, the representatives of the Province of New-
foundland put forth the position of that Province and outlined
its hopes for the future of its citizens. Needless to say, we, in
our province, were bitterly disappointed when the Prime Min-
ister, despite the support of the other nine provinces, refused to
recognize Newfoundland's offshore mineral claims. Our
request for major input in national fishery policy was denied as
well, despite the entire rationale for the being of our province
is the fishery. Our history and heritage is based on the fishery,
and many contend, and I agree, that the fishery is our long-
term future. We were denied. The story of our hydro transmis-
sion right-of-way requests is also well known to honourable
senators.

I could go into great detail on all three of these items which
are so crucial to the orderly development of Newfoundland
and Labrador, but perhaps this is not the time. I will impose
later on honourable senators to put forth Newfoundland's
position on these matters. The final shot has not been fired in
these battles, and I hope the fight will be taken up at another
time.

As I have said, the people of the province and their provin-
cial government were and are bitterly disappointed because
they feel that the Government of Canada does not understand
their position. Though these matters are vital, they can wait
for another day. The major concern in our province today
cannot wait. According to the Prime Minister's timetable, this
package must be ready by Christmas.

We agree that patriation is fine. An amending formula, if
one can be found and agreed upon, is also fine. An amending
formula which places the territorial or cultural integrity of my
province in jeopardy is certainly not fine. Any amending
formula which allows a decision of major import to any
province-in my case, Newfoundland-to be decided by a
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simple majority referendum by national or regional voters in
tbis country is totally unacceptable. We cannot be expectcd to
have questions, which vitally affect one province, to be decidcd
by a majority referendum held in other provinces. It is possible
nuw that the Primc Minister shares these conccrnis. 1 note that
in a recent address bie agreed to look at this question.
0 (1710)

Honourable senators, Iet nie offer, if 1 miay, two examples to
illustrate my apprehension. These illustrations are much dis-
cussed in the province of Ncwfoundland today-some saying
thcy arc impossible and others saying they are not. One of
theni is the denonîinational educational systcm. Under the
Ternis of Union of Newfoundland with Canada of 1949,
article 17 was inserted to proteet this unusual educational
svsteni. In some other provinces variations of this systeni can
be found, but nowhere else is the system protectcd by the
Constitution as il is by article 17 of the Terns of Union.

Wc have a denominational educational committee repre-
senting the various religions in the province, and the govern-
nient of our province is obligated to pay an equal per capita
aniounit to each denomination which, in turn, passes it on to its
respective denomînational sehool boards. These boards, in
turn, control the building of sehools, the curricula, the staffîng,
and the whole detail. Very often you have three complete
systeiiis opcratîng at the saniec tinie in the same conîmunity. Is
tl wasteful'? In ternis of money, tl certainly is. Is it efficient'?

Jn tcrms of' efficiency and in ternis of duplication, tl certainly
is not efficient. But tlîc people of Nessfounidland would have tl

no other wiv. Thcy are more than ssilling to take the expense
and the inefficiencies as part of the cost of having religion and
iorality in their schoolrooms.

Honourable senators, 1 do not expect the majority of the
taxpayers of' Canada to sec this systein in the saine lîght as we
sec it in Newloundland. But these same taxpayers, througb
equalization and through post-secondary education payments,
arc paying, at lcast in part, f'or this systeni. 1 could understand
their wanting at sonue later date to change this system througb
a referendum. /\fter ail, it isn't aIl that efficient. 1 can
undcrstand t., but 1 cannot acccpt tl, and 1 won't accept it.

Soniîe bonourable senators say tbis will not happen. Sonie
talk about section 42, section 43 and section 47, and soiiîc talk
about the British North Aîîîeriea Act as tl now stands, and
sonie talk about this referendum. wbicb iiîay be decidcd on a
regional basis -a iiiajority of the people in a region. A iiiajori-
ty of the people in Nova Scotia and New Brunswick mnay very
sscîl decide ssbat sill liappen in NcssIoundland. We wilI neyer
have a decîding vote on tbat. Prince Fdsvard Island ssould be
in the same position. There is no roomi for "nliaybe's" in a
constitution.

\nother matter that baunts the people of Ncwfoundland
right nov is the [Labrador boundary. AIl Canadians arc not
bhappy witb the prescnit boundary. Many Canadians do not, to
thîs sery day, recognize the Labrador boundary. In Ncwfound-
land ssc bave only 500,000 people. Are tbcy to bc ruled by
rclcrcnduîîî u ben the majority of the voters reside elscwherc?*

Surcly not, say bonourable senators opposite. Indccd. aIl hion-

JSn nior D.odN.

ourable senators here would say surely flot. But that possibility
exists in this document as we sec it now. Is tl possible that at
sorne time in the future somne people in governments, who arc
flot as sympathetic as the people in ail the various jurisdictions
today, might decide, for the sake of vacating one province at
the expense of another, to change a boundary or change an
educational system. or change this or that which we can't even
foresc at the presenit time, by referendumn? The prospect of
constitutional change by referendum is frightening.

L et me give you sonie thoughts that a former Canadian
Minister of Finance put forward recently about patriahion
generally and about referenda particularly. These comments
are from a speech the former Minister of Finance. John
Turner, miade in Regina recently, so that most of the refer-
ences arc to the west. There is far more interest in the west at
the presenit time. They have a lot of financial clout. Maybe
wc'll join that lucky club some day.

In talking about patriation, Mr. Turner opens by saying:

Wbat about the Liberals in western Canada? Their posi-
tion bas been deteriorating ever since the retirement of
Mackenuie King. What are the reasons'? 1 think among
themi s the fault of' attracting enough men and womien to
the party who have represented the main streami of west-
ern thinking. But failure in policy bas been the principal
reason. The Liberal Party bas been unable to come to
grips \oÀth western alienation. The decision-miaking fuI-
crumn of' the party is seen to be Montreal, Ottaswa and
Toronto. The Liberal Party bas not succecded in permit-
ting policies rclating to freight rates, tariffs, investment
and cnergy tlîat meet the rest of western Canadian
amnibiti on.

He then talks in somne detail about tbe resource situation in
wecstern Canada, and goes on to talk about the constitutional
proposais put forssard by the fedieral govcrnmient:

Soie observations are pertinent. The constitutional resu-
lotion mnax be too wide to achieve consensus in the
country. Il bas already been attacked by six provinces.
Patriation alone w otld meiet general acceptance fromi
inost Canadia ns. but pa triation without a satisfactory
anicnding formula could bamistring the country. An
amending formula sshich could be inmposed by a national
referendumn whcre tlîe fedieral Parliamient could dictate
tbc loirmula and tlîe wording of the question mighit pro-
voke division and resentment.

Referenda don't work too well in a parlianientary
denmocraicy particularly in a lederal state. As M r. Bla-
keney put tl so well before the Conference of F-irst Minis-
ters beld on open TV -this country is based on a consen-
sus oif two mnajorities. one expressed througlb its
Parlianient in Ottawa and another expressed tbrough tlîe
collective wills of our people represented by bceir provin-
cial legisîntures.

The referenduni miiglit override this delicate balance. A
question iingbt be acccpted in soliiC parts of the countrs
and opposcd in others. The constitutional formula is too
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complicated to be reduced to a simplistic yes or no form.
The referendum procedure undermines representative
democracy under which we elect men and women to study
these questions and decide them for us. One wonders
whether under our system the referendum is really neces-
sary. If an issue is important enough, the will of the
people can be tested at any time in a general election.
And finally, the referendum which is worded in Ottawa
and reinforced by opinion polis and advertising paid for at
the taxpayers' expense might unduly weight the question
against provincial interests.

Patriation with a formula for amendment should be
completed before substantial amendments to our Consti-
tution are proposed. Despite declamations to the effect
that we have the most decentralized country in the world,
the trend since the depression and the post-war recon-
structions has been a centralizing one. Within the current
political imperatives of our country, some decentralization
is probably necessary to satisfy the ambition of the people
of Quebec and western Canada.

These words are not mine but the words of John Turner. I very
happily associate myseif with them.

To return to my own theme, honourable senators, I just
mention two possibilities that are of concern in the Province of
Newfoundland right now. Who knows what might come up in
the future. A majority outside a province might want a change
inside a province at the expense of a minority. We can only
conjecture or suppose. Many honourable senators and many
learned people say this could not happen; i know just as many
learned gentlemen say that it could happen. i would suggest
we are building here a guaranteed annual income for the legal
fraternity, and i rather suspect that they don't really need it.

* (1720)

Perhaps, if honourable senators prefer, we could refer it to
the Supreme Court now before the resolution goes to the
United Kingdom. We could resolve it there and tell the people
of Canada that we have it written by the Supreme Court that
this is not a problem at aIl, that their territory and cultural
integrity are protected, and will be forever. As it sits now,
honourable senators, it is just not acceptable and really is not a
document worthy to be included in any Constitution.

There are many other problems I have with the document
before us. The Charter of Rights was mentioned a few minutes
ago. i feel that that leaves a lot to be desired. i have received
one letter already from a concerned group, and I am sure most
other senators have received letters as well. I received a letter
from a group of handicapped people who feel that their rights
are not protected in the Charter of Rights. They had no
worries before that, because they were in the same boat as the
rest of us. Now they are suddenly excluded from having any
rights, and they are concerned about that.

I noticed, while flipping through this document, that the
right to own property is not included in the proposed Charter
of Rights. That is passing strange, because in the Diefenbaker
bill the right to property is expressly laid out. If that whole

section of the Diefenbaker bill were transposed to this pro-
posed bill, then property rights suddenly slipped off the table.
Certainly i am not cynical enough or suspicious enough to
suggest that there is some motive behind that, but others in
Canada may not share my trusting nature and may think that
there is a reason for that. In any event, i should like to
examine that.

In my opinion, and in the opinion of people far more
knowledgeable than 1, such a list of rights really limits one's
rights. The more one looks at that list, the more one realizes
that people are excluded. People are really not protected at ail,
except those people who want to get paid for the litigation that
comes out of this.

Like my friend opposite, I like the United Kingdom's
system. i would have thought, from the colonial subservience
with which we are now approaching the British Parliament,
that the framework of this document would have been like the
British system. i would challenge any senator, or anybody for
that matter, to show me a country with an entrenched charter
that has something to equal Speaker's Corner in Hyde Park on
a Sunday morning. i have watched row upon row of demon-
strators marching down the streets of London with ail the
protection any country in this world could be asked to provide.
At one demonstration held in London i saw a group of Irish
people, who were presumably working in London, or whatever
Irish people do in London, marching down the streets denounc-
ing the British government for the troubles in Ireland. Young
British soldiers have been killed or maimed in Northern Ire-
land, yet these Irish people were marching down the streets of
London demanding that the troops be removed, and they had
thousands of British policemen protecting them. I cannot
imagine any other country in the world where that would be
tolerated or accepted. I cannot find a thing in the British
Constitution that even suggests that this be done.

Senator Bosa: They are discussing it now.

Senator Doody: The British have been discussing constitu-
tional matters for thousands of years, and I hope they continue
to discuss them for thousands of years to come, but i pray God
that they never try to set them down on paper.

Honourable senators, there are many troublesome things
with respect to this resolution. Many have been discussed by
other senators, and in a far more capable way than I could
ever hope to discuss them. i will not repeat them, but i must
repeat my conviction that we have an obligation to our prov-
inces. As Senator Steuart suggested, we have an obligation to
the provinces by virtue of our being here, and by virtue of
being members of a political party. I think we have to seriously
look at our obligation, look at our terms of reference and think
of these problems when we think of our mandate. I think we
have to make certain, as far as we can, that ail the premiers of
ail the provinces are given ample time to present their cases at
the joint committee hearings. i will even go so far as to invite
the leaders of the opposition parties from the provinces to
make sure that the Liberal Party gets some representation.
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In any event, I think we have an obligation to look ai the
provincial interests and to express them in this chamber and to
make sure that the provinces are heard.

Senator Flynn: Mr. Ryan will be invited for sure.

Senator Doody: i know the Government of Newfoundland
has indicated that it will send a delegation to Westminster to
present Newfoundiand's case. I can weil understand that,
because the Terms of Union of 1949 were written ai a time
when the Government of Newfoundland was really a ward of
the United Kingdom. The Constitution had been suspended
and was in safekeeping in Westminster. The government at
that time denoted us as a ward of the United Kingdom. We
entered into a marriage with Canada, and the United King-
dom was the father and the giver of the bride. I would
sincerely trust that the father of the bride has not lost interest
in this ward and will protect us in the court of opinion in the
United Kingdom.

i also hope, honourable senators, that we manage to have a
clause-by-clause examination of that document. Like Senator
Steuart, I do not know how productive it will be in terms of
amendments, but I do know that it will certainly be useful in
terms of airing the concerns or letting various senators discuss
the problems they see from the viewpoint of their provincial
and regional responsibilities.

Honourable senators, there are many other comments I
could make. I have other notes here, but in the interest of
peace, order and good government-and the other declaratory
powers which I think should remain in the Constitution-and
in the interest of a new era of peace which has been found in
this chamber, I thank honourable senators for their forebear-
ance and I will take my seat.

Hon. Frederick W. Rowe: Honourable senators, I listened
with great interest to my honourable friend, colleague and
fellow Newfoundlander, Senator Doody. He has spoken with
his usual brilliance and wit. I must say that I am in agreement
with him with respect to most of what he has said, but there
are some points on which I will diverge, but that is to be
expected.

I wish to congratulate Senator Doody and others who have
spoken in this debate. While we do not ail agree, I do think
that for the most part those who have spoken have spoken in
moderation and have been reasonable. Without any exception,
I think their speeches have been characterized by a genuine
concern for the future of our nation.

I had intended to speak on a number of aspects of the
general proposition before us, but inasmuch as we are running
short of time-and I appreciate there are others who wish to
speak--I am deleting ail but one of the aspects. Perhaps I will
have a chance to come back to those I am deleting ai a future
date.

As I understand it, the present motion is designed simply to
authorize the creation of a committee to study and report on
certain constitutional proposais advanced by the Government
of Canada. Approval of the committee in no way indicates
approval of the proposai. It is important that we make that

[Sen.tor Doody.]

distinction right away. The fact that I may vote for the
formation of the committee does not mean I necessarily
approve the matters which that committee will consider. Pre-
sumably, the full Senate will have a chance to debate the
committee's recommendations. This being so, it seems to me,
ai any rate, that there is no valid reason for me to vote against
the present motion.
0 (1730)

i have been greatly interestcd in ail of the speeches in this
debate so far, and I was especially interested in Senator Cook's
speech when we debated the matter of the proposed resolution
earlier. I find myself in agreement with a number of points
which he made, but not with ail of his conclusions, particularly
his feeling that, to use his actual words, "this strong central
government is shafting Newfoundland." I cannot go along
with that. He did not spell out in detail what he had in mind,
and perhaps he will do that in a speech later in this debate, or
some subsequent debate.

We are ail aware that the Premier of Newfoundland has
taken forceful objection to some of the constitutional pro-
posais, stating his unequivocal conviction that if these pro-
posais are adopted, it would be possible for Newfoundland's
boundaries to be changed or her denominational system of
education abolished without the consent of Newfoundland.

As Senator Doody pointed out, these are very serious
charges so far as Newfoundland is concerned, and i agree with
him 100 per cent. As one might expect, there is already some
apprehension and agitation among our people ai this very
moment. I do not intend to get into a dissertation on our
educational history, but I think I should add a little to that
which Senator Doody has already given us.

For over 200 years-and this may not be known to a great
many Canadians-Newfoundlanders were fighting, both liter-
ally and figuratively, to get title to what they considered to be
their rightfui claim, both on the Island of Newfoundland and
in the territory of Labrador. It was not until 1904 that a
settlement was finally reached with respect to the Island of
Newfoundland itself. Up until that year, and for 200 years
preceding it-in fact, back as far as the Treaty of Utrecht in
1714-Newfoundlanders were hindered and, in some cases,
physically prevented from taking advantage of their claim
because a foreign country, France, claimed the sole right to
utilize about one-half of the coastline of the Island of New-
foundland for fishery purposes, thereby precluding any settle-
ment by Newfoundlanders or, for that matter, any fisheries. It
was not until 1904 that that was settled. It was more than 20
years later, in the 1920s, before the Labrador boundary was
settled to Newfoundland's satisfaction by a decision of the
Judicial Committee of the Privy Council at Westminster. That
decision stated that Newfoundland was entitled to ail of that
part of the Labrador Peninsula which is now delineated as part
of the Province of Newfoundland.

Then in 1948 our Terms of Union with Canada stated that
Newfoundland's boundary in Labrador recognized by the Ju-
dicial Privy Council at Westminster would be the one recog-
nized by the Government of Canada. Canada, in agreeing to
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the Terms of Union, which are now part of the British North
America Act, accepted that boundary, and it was adopted in
1948.

Turning now to education, during the early part of the
nineteenth century, Newfoundland's population was composed,
almost equally, of Irish Roman Catholics and English Protest-
ants. The discord and the animosity-indeed, the outright
hostility and military confrontations-between those two
groups was greatly reduced when the Irish Catholics were
guaranteed the right to establish and operate their own
schools, a right which was subsequently accorded to several
branches of the Protestant churches, including the Anglican
Church and the United Church, which was then the Methodist
Church.

Most Canadians, I am sure, would be surprised to hear me
speak of military confrontations between those two groups, but
actually that was the case. The last military confrontation was
as late as 1883 when Newfoundlanders of those two different
cultural and religious backgrounds were murdering one
another at Conception Bay, the ancestral home of my honour-
able friend, Senator Doody. That discord, that animosity that
had characterized relations between the two groups was great-
ly reduced with the introduction of the denominational school
system, and that denominational school system was entrenched
in the Terms of Union. If it had not been entrenched in the
Terms of Union, there would not have been a snowball's
chance of Newfoundland ever becoming part of the Canadian
nation.

The churches themselves have the right to exercise co-opera-
tive action, and have done so repeatedly. Some 12 or 15 years
ago, the major Protestant churches in Newfoundland integrat-
cd their educational services and relinquished any right that
they might have individually to their respective schools.

I do not entirely agree with Senator Doody in terms of the
duplication of services as a result of the denominational educa-
tional system. In addition to the Roman Catholic Church,
there is at least one other denomination, the Pentecostal
Church, which exercises the right to operate its own schools.
So there are a few communities where you might find as many
as three different denominational schools. But the amount of
duplication, to my mind, has always been grossly exaggerated.
It is not, in my opinion, a very serious factor in the cost of
carrying on education in the Province of Newfoundland.

The Roman Catholic Church still operates its own schools,
and that church, you must remember, comprises almost 40 per
cent of the population. It exercises that right with the full
co-operation of the Protestant churches of Newfoundland.

Newfoundlanders, no matter what their religion, would not
take kindly to any amendments to the Constitution or to any
decisions, whether by the Supreme Court or any other body,
which could impinge, directly or indirectly, on their control
over education or which could eliminate or modify the denomi-
national educational system without the consent of the Gov-
ernment of Newfoundland.

1, for my part, have examined the constitutional proposals
over and over, trying to determine, to my own satisfaction-
and many honourable senators will know that my early back-
ground was in the field of education-whether or not the fears
in respect of education are justified. I have arrived at the
conclusion that the possibility that Newfoundland's system
would be imperilled is, for all practical purposes, non-existent,
and that if such a theoretical possibility does exist, the chances
of its being invoked are, I think, astronomically remote. I
recognize, however, the possibility that I could be wrong.

With respect to the boundary, I, along with many others,
find myself in an ambivalent position. In a telegram to me-
and I believe others received it-Premier Peckford states, and
I quote his words:

0 (1740)

Section 47 allows for any section of the Constitution Act
to be put to a national referendum. A national referen-
dum can make changes without our consent. Thus section
47 overrules any supposed guarantees in section 43 or any
other section of the Act.

That is the end of the quotation from Premier Peckford's
telegram.

In a telegram to Newfoundland's representative in the feder-
al cabinet, the Honourable William Rompkey, a copy of which
Premier Peckford sent to me, the premier states:

The Terms of Union do not protect us any more because
everything in the Constitution is amendable without our
consent. Our rights are clearly not protected when
changes in our border and our school system can be made
without our consent.

Further on he states:
The long and short of it is that all of the present rules of
the game are at the mercy of a national referendum, a
referendum which can make changes without our consent.

For his part, Mr. Rompkey, our representative in the Gov-
ernment of Canada, has consistently and unequivocally assert-
cd that the Newfoundland government is in error in this
matter. In one public statement Mr. Rompkey says:

The Constitutional Resolution as now proposed by Prime
Minister Trudeau explicity guarantees the Labrador
Border and our Denominational Schools. Two sections of
the resolution, sections 43 and 47 are our protection.

Mr. Rompkey's statement-a public statement by the way, a
copy of which he provided for me-continues:

Section 43 provides a special rule whereby amendments
that would not apply to all provinces such as Terms of
Union would be made with the consent of Parliament and
the province concerned. But more than this, section 47 is
even more explicit. It says that no amending formula as
outlined in the proposed Resolution would apply where
the Constitution contains another procedure for making
an amendment. The B.N.A. Act of 1871 is clear on this
point. The boundaries of provinces can only be changed
with the consent of the provinces concerned.
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To top it off, our Terms of Union clearly define our
boundaries as including Labrador. The Terms of Union is
a solemn contract between us and the rest of Canada.
These terms are inviolate unless Newfoundlanders and
Labradorians want a change.

The Prime Minister of Canada has been equally firm in lis
contention that the new proposals would not interfere in the
slightest with Newfoundland's basic rights under the Constitu-
tion. Thus in a telegram to former Premier Smallwood who
had sought the Prime Minister's assurance in this matter, the
Prime Minister stated-and his office sent me a copy of the
statement and I quote from it verbatim:

You have asked for categorical assurance that the bound-
aries of Newfoundland will not be changed without the
consent of the Province. I am pleased to be able to give
you that assurance. As you were responsible for New-
foundland's joining Confederation, vou are aware thai our
Constitution provides that provincial boundaries cannot
be changed without the consent of the provinces con-
cerned. This provision remains unchanged in the new
constitutional proposals.

* (1745)

That is from the statement made by the Prime Minister, and
which was made public with his approval.

Premier Peckford has stated that he is receiving legal advice
on this matter. That is alimost axiomatic. I am equally confi-
dent that the Prime Minister, although he is himself a consti-
tutional lawyer, would not have made these categorical state-
ments without having sought the best advice available to him.

For my part, although I have been a life-long student of
history and political science, I am not a lawyer. So 1 have done
what 1 consider to be the sensible thing: I have consulted with
a number of people who are lawyers. In fact, 1 have discussed
these matters with 12 lawyers, several of whom are well
experienced and competent in the field of constitutional law
and in federal-provincial relations. So far as I have been able
to sum up their opinions, there is no consensus among them
regarding this matter.

Several agreed with the Newfoundland Premier; others with
the Prime Minister of Canada; and still others expressed the
view that in any constitution some degrece of theoretical threat
might exist, but that in the present case-that is, in the case of
the proposed changes to our Constitution--that threat is not
serious enough to worry about.

That leaves me somewhat confused, and it is safe to assume
that tens of thousands of our Newfoundland people find
themselves in the same situation. At one moment you listen to
a categorical statement from Premier Peckford; at another
moment you listen to another categorical statement from the
Prime Minister of Canada, the two statements being complete-
ly antagonistic.

But of one thing I am fully confident, honourable senators:
if the new proposals do contain the built-in dangers to New-
foundland that Premier Peckford and others sec, J, for one,
cannot support them. On the other hand, there is the opinion

[Senator Rowe j

of the Prime Minister and of other constitutional authorities
such as our own former colleague, Senator Eugene Forsey,
himself a dedicated Newfoundlander by birth, and such as our
colleague Senator Goldenberg, who, although he is not here
today, has authorized me to use his name in this matter.
Senator Goldenberg was for 18 years an adviser to the New-
foundland government on federal-provincial relations, and, as
we all know, he is a lawyer with vast experience in constitu-
tional matters. If we were to take their opinion, the opinion of
the Prime Minister, of former Senator Forsey and of Senator
Goldenberg, then we Newfoundlanders would feel no fears in
these matters.

Obviously, we have here at least two schools of thought. I
think it needs to be said that this is not a question of the "goed
guys versus the bad guys." This is not a Hollywood western. It
is not a question of heroic defenders of Newfoundland con-
fronted by, and standing up bravely to, others who are anxious
or willing to shaft Newfoundland. Both Mr. Peckford and Mr.
Rompkey are deeply committed to Newfoundland's welfare-
as 1 am, and also Senator Cook and others. They have their
roots deep in Newfoundland, and when one has that, one is not
likely to want to shaft the province. My use of the word
"shaft" has no reference to the point made by Senator Cook
the other day.

* (1750)

1 am equally sure that the Prime Minister sincerely believes
that Newfoundland's interests are being protected. To me it
seems to be a genuine case of differing interpretations. Clearly
the draft legislation is ambiguous and confusing, since there is
this element of doubt and misunderstanding.

I repeat that we must accept the innate honesty and integri-
ty of the different parties involved here. It follows, therefore,
that instead of choosing sides and then proceeding to bash one
another, we should insist that the sections concerned be re-
examined with a view to eliminating any misunderstanding
and confirming to Newfoundland, without any equivocation
and without the faintest shadow of doubt, her basic rights in
these matters.

I suggest that this should be one of the responsibilities of the
committee, if it is formed. If no remedial action is taken,
Newfoundland will be split down the middle. Rancor and
animosities will be resurrected, with consequent political tur-
bulence and further deterioration in relations between New-
foudland and the Government of Canada.

Make no mistake about this, honourable senators, these
matters are of paramount importance to Newfoundland. To
my mind, one obvious solution would be an amendment to the
proposed legislation, to be considered by the committee, which
would state simply and clearly that nothing in the amendments
could be construed as enabling the boundaries, or the educa-
tional rights or privileges, of any province to be changed
without the consent of that province.

No doubt there are other ways that this could be donc. The
all-important thing is that il be done-that is, that the cause
for misunderstanding or apprehension be removed. Therefore,
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speaking as one of the representatives of Newfoundiand in the
Senate, i ask the committee, when it is appointed, to regard
this matter as one of its priorities. i intend, therefore, to
address the following letter to the chairmen of the committee
when it is set up:

Gentlemen,
The Premier of Newfoundland and others have alleged

that the proposed changes to the Canadian Constitution
would be prejudicial to the interests of the Province of
Newfoundland in that amendments could be made affect-
ing the basic rights of Newfoundland and Labrador with-
out the approval of that province. Specifically, they have
stated that under the procedures for changing the Consti-
tution, Newfoundland's boundaries could be altered and
the denominational system of education could be modified
or abolished without the province's consent. The Prime
Minister of Canada and others have categorically denied
that under the proposed changes such action would be
possible without the province's consent.

i have myself examined the proposed Constitution
amendments minutely without being able to satisfy myself
as to the validity or otherwise of the charges. i have
consulted with a number of prominent lawyers
experienced in constitutional matters but have not been
able to find any consensus of opinion among them. Some
agree with the Newfoundland government, others feel the
Prime Minister is correct, while still others feel that while
there might be a theoretical possibility of actions prejudi-
cial to Newfoundland's rights without the province's con-
sent, the chances of such action being taken are
astronomically remote to the point in fact where the
possibility could be considered ridiculous.

e (1755)

One fact seems to emerge from what I have said above.
It is that the proposed legislation is capable of several
interpretations. In view of this, as a representative of
Newfoundiand in the Senate of Canada i feel impelled to
draw these conflicting views to the Joint Committee's
attention and to request that, among its duties, the Joint
Committee include a study of the proposals to determine
whether or not Newfoundland's interest could be prejudi-
cially affected and if this is found to be the case, that the
Committee recommend whatever changes are necessary to
remove from the proposals any possibility whatsoever that
the boundaries of the Province could be altered or the
denominational system of education changed or abolished
without the consent of the Government of Newfoundland
and Labrador.

Yours sincerely,

F. W. Rowe,
Senator.

Senator Bell: Honourable senators, i enjoyed the honourable
senator's speech very much. i always enjoy hearing someone
learned in the history of his province or country tell me about
it.

i would like to ask the honourable senator a question. This
concerns the letter you are proposing to send to the theoretical
chairmen of a theoretical committee. i wonder if you would
make a small change in it? Perhaps you would consider not
using "gentlemen", and never "chairperson" but at all events,
some other form than "gentlemen".

Senator Rowe: Thank you. That occurred to me as well. i
am sure honourable senators appreciate that this is purely a
draft letter, and i assure them that that very important point
will be looked at.

Senator Macquarrie: Honourable senators, this is Hal-
loween, and it is the time when one hears goblins and other
magicians pretending to read the future. I would presume that
i would not be terribly unpopular if I asked leave to call it 6
o'clock and move the adjournment of this debate.

On motion of Senator Macquarrie, debate adjourned.

THE CONSTITUTION

PROPOSED RESOLUTION FOR A JOINT ADDRESS TO HER
MAJESTY THE QUEEN-DEBATE CONCLUDED

On the Order:
Resuming the debate on the inquiry of the Honourable

Senator Perrault, P.C., calling the attention of the Senate
to the document entitled "Proposed Resolution for a Joint
Address to Her Majesty the Queen respecting the Consti-
tution of Canada", tabled in the Senate on 6th October,
1980.-(Honourable Senator Frith).

Hon. Royce Frith (Deputy Leader of the Government):
Honourable senators, as i mentioned on an earlier occasion,
since the subject matter of this inquiry fully overlaps the
subject that is being debated in the chamber right now, i am
proposing to say no more. If no honourable senator wishes to
speak to this inquiry, I would ask that it be considered as
having been debated.

The Hon. the Speaker: Is it agreed, honourable senators?

Hon. Senators: Agreed.

BUSINESS OF THE SENATE

ADJOURNMENT MOTION WITHDRAWN

Hon. Royce Frith (Deputy Leader of the Government):
Honourable senators, i take it that i also will not make anyone
too unhappy if i ask leave, under rule 23, to withdraw the
following motion in my name:

That when the Senate adjourns today, it do stand
adjourned until tomorrow, Saturday, lst November, 1980,
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