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Senator Perrault: That information will be sought. How-
ever, as I recall, there are at least six references in the
memorandum, from which the honourable senator has quoted,
expressing the national government's great desire to achieve an
agreement with the provinces on the range of issues. Indeed, if
one reviews the recent constitutional conference it is apparent
that almost all of the "flexibility" was on the side of the
federal representatives at those meetings.

The attitude of some of the premiers was that agreement
among themselves should have been sufficient to inspire the
federal government to agree to further power-sharing. Indeed,
a few weeks ago one provincial premier who attended the
conference said, "We regard the federal government as an
agent for the provinces." Honourable senators must surely
regard that as an incredible statement.

In all of the areas under discussion-in respect of the 12
issues under discussion-the federal government made offers
which, in effect, would have given the provincial governments
greater power and greater latitude in many if not almost all of
those areas.

An Hon. Senator: Right on!

Senator Perrault: I would like the honourable senator, who
is so critical of the government, to cite one instance where
there was any great degree of flexibility demonstrated by the
provincial first ministers regarding specific matters affecting
federal government interests such as the so-called human
rights package. As I recall, two or three provinces expressed
support for the patriation of the Constitution, but complete
unanimity could not bc achieved on that point. Some of the
provinces gave general support for minority education rights,
but there was no unanimity on that point.

Almost all of the flexibility in those talks was on the side of
the federal representatives-

An Hon. Senator: Oh come on!

Senator Perrault: -and if the honourable senator wishes to
quote from an alleged memorandum supposedly under discus-
sion at Lake Louise, I suggest, in all fairness, that the memo-
randum reflected clearly the resolve of the government and its
earnest endeavour to achieve agreement with the provinces.

Senator Murray: Since the Leader of the Government has
invited me to debate the question, I will ask him to point out to
the Senate where in the proposed resolution there is any
reflection whatsoever of the preoccupations which the provin-
cial governments brought to the table at the summer
conference.

Senator Perrault: I will be glad to cite one or two instances,
but here again we get into the subject matter of the debate.
But I can cite the equalization section, which is the wording
prepared by one provincial government. The matter of lan-
guage education rights was agreed upon in 1978 by all of the
provinces. It was agreed that this was a right that should be
enjoyed by language minorities across the country.

Time after time the provincial governments have expressed
their support for human rights. Indeed some provinces have

(Senator Murray.]

codes of human rights which are almost similar to the human
rights package which we propose should be entrenched.

If the honourable senator wishes to initiate an inquiry, he
has the right to do so; but I do not think that we should be
debating this resolution further.
[Translation]

I NTERPRETATION OF SECTION 42 OF THE PROPOSED
CONSTITUTION ACT, 1980

Hon. Arthur Tremblay: A supplementary, to better under-
stand the notion of flexibility the Leader of the Government
has in mind. I would like to ask him the following question
about section 42 of the proposed resolution which reads as
follows:

An amendment to the Constitution of Canada may be
made by proclamation issued by the Governor General
under the Great Seal of Canada where so authorized by a
referendum held throughout Canada under subsection (2)
at which

(a) a majority of persons voting thereat-
Is that the definition of the flexibility of this government-to
suppress the provinces, the legislatures, in the amending pro-
cess? I think that aspect is very important as it is in fact a
fundamental amendment to the federative regime itself. Does
the flexibility of this government consist in suppressing oppo-
nents in the process when it comes to amendments to the
Constitution?
[English]

Hon. Raymond J. Perrault (Leader of the Government):
Honourable senators, it remains to be seen whether this section
will in fact serve adequately to meet the need that the govern-
ment believes it should. It can be said, however, that should
some unanticipated chain of events result in an amendment to
the Constitution that is injurious to one section of the country,
that section could facilitate a referendum appeal to the people
of all regions of Canada to ensure that those regional rights
are protected. That is one reason for section 42.

Perhaps it could be amended, or modified, or changed. That
is for Parliament to decide. Certainly, the honourable senator
will have his opportunity to advance constructive suggestions.
The referendum procedure does not constitute a diminution of
the power of the provinces to the benefit of the federal
government. It is not a flowing of power to the federal
government; it is a flowing of power to the people. A referen-
dum would require the support of people in all regions of
Canada. It would be a vote of confidence in the ability of the
people, in the ultimate, to make decisions of importance to this
nation.

The honourable senator may dispute that and say that along
the way there should be greater consultation. That is a debate
which, I am sure, will take place in the other place and in this
chamber. The intent is, in the ultimate, to safeguard the rights
of Canadians from coast to coast.
[Translation]

Senator Tremblay: A supplementary. I think we are begin-
ning to sec more and more the importance of scrutinizing the
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text itself if we want later on to prepare for the debate we will
be having. The Leader of the Government just told us that
under section 42 there is no flowing of power in one direction
or the other to a level of government or the other. But the
constitutional amendment in section 42 is by definition an
amendment to the division of powers, otherwise it is not a
constitutional amendment. There is necessarily in that section
42 the possibility that Parliament acting alone through a
referendum, going over the provincial legislatures in the pro-
cess, could amend the Constitution in any respect. There is no
limitation contained in that section as to the matter with which
the amendment could deal. No circumstance to which the
Leader of the Government referred is suggested to describe the
manner in which an amendment under this section would
apply. It is a straight amending formula put side by side with
the formula that is contained in section 41 and placed exactly
on the same footing. Therefore it is the Parliament of Canada
that will decide which one. That is my reading of the literal
sense of that section. I note, if I understood his answer
correctly, that the reading of the Leader of the Government is
altogether different. So I would ask him to enlighten me on his
own reading and show me that it is really a reading of the text
and not a paraphrase that changes the nature of it.
* (1450)

[English]
Hon. Royce Frith (Deputy Leader of the Government):

Honourable senators, on a point of order, I think that since
this is Question Period it might be that the last intervention,
from an authority on constitutional matters, interesting as it
is-and I say that without a hint of sarcasm-is nevertheless
not in order at this time. Also, perhaps honourable senators
will permit me to say at least what I anticipate is going to be
the procedure with reference to this matter, so that while we
are waiting for the resolution to get here we can streamline our
procedure or have interventions to indicate how best we might
be able to deal with it in this chamber.

On the first point there is no question-it probably does not
even need to be said-that since this document has been tabled
it is a public document and it is perfectly in order for senators
to raise questions about it. I hope we have not given the
impression that we are suggesting that this document is not
subject to questions during Question Period. The purpose of
my intervention on the last point was that the question tended
to be une constatation au lieu de questions, but perhaps that is
too small a point.

As I understand the situation we can keep discussing this
document during Question Period since it is there, and since it
is perfectly in order to ask questions about it; but I think we
should remember that in due course the resolution will come
over to us, at which point the first thing we will have to decide
is whether we want to join the House of Commons in this joint
committee. It will be the government's intention to urge
senators to do so, but that does not necessarily mean that it
will be the Senate's position.

So that will be the first general point we will have to discuss,
namely, do we want to participate with the House of Com-

mons in this joint committee? It seems to me that it will be
relevant for us at that point to discuss the resolution again, as
distinct from the motion, because I believe it would be in order
for any senator to say, "Before I decide whether I want to join
in this committee I want to know what is going to be referred
to the committee."

By way of footnote I would like to say that in my view a lot
of the things we are talking about now with regard to this
resolution we will be able to talk about again when the
resolution comes to us. At that time we can also discuss the
size of the committee. There is a suggestion that it should
consist of 15 members of the House of Commons and ten
senators. That, of course, may not be adequate. Honourable
senators may think that the committee should be bigger, and
that there should be more senators on it. It would certainly be
relevant for us to talk about that.

Eventually I take it that we will, or will not, join with them.
The likelihood is that we will join with them, but it is not a
matter of certainty, in view of the modifications that we have
suggested with reference to its size and with regard to our
participation in it.

As members of the committee, of course, having debated to
some extent the resolution while discussing the motion, we will
then be able to have our representatives discuss it in the
committee. Then, when that committee reports, with or with-
out amendments, we will have the opportunity to debate the
report of the committee, which will again give us a chance to
deal with it.

Senator Flynn: We know all of that.

Senator Frith: Well, let me finish. I am sure I am stating
the obvious to my colleague, but there may be some people
here who do not know all that.

Senator Flynn: On your side!

Senator Frith: I thought that perhaps the opposition did not
know that because they are insisting on debating, it seems to
me, the contents of the resolution. That is why we might find it
worthwhile to discuss all of the many opportunities we are
going to get to debate it, even though it is perfectly in order to
discuss it as a document now.

We will also get a chance to debate the motion when it
comes to passing or not passing the resolution. If, in addition
to all of that, we want to spend a lot of time in Question Period
on it, so be it; but I think that when we are talking about how
much time we want to spend on it in Question Period we might
consider all the future opportunities we are going to have to do
the same thing.

Hon. G. I. Smith: Honourable senators, perhaps I might put
in the form of a question what really is some comment on what
the deputy leader has just said.

Does the deputy leader not think that the more information
that is available to honourable senators before these processes
which he has mentioned start, and which I agree are likely to
occur, the more usefully they will be able to contribute to the
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various stages of the debate and the processes he has
mentioned?

Senator Frith: Yes.

INTERPRETATION OF SECTION 44 OF PROPOSED CONSTITUTION
ACT, 1980

Hon. Jacques Flynn (Leader of the Opposition): Honour-
able senators, I would like the Leader of the Government to
put the following questions to the Minister of Justice, since he
himself does not appear qualified or willing to answer them.

The first question is: Is my interpretation of section 44
correct? Would this section, once Westminster has adopted the
resolution, entitle the House of Commons to abolish the
Senate without any concurrence by the Senate?

I want the Minister of Justice to tell me whether this
interpretation is correct or not.

The second matter is this-and I would like the opinion of
the Minister of Justice; not the honourable leader's opinion,
and certainly not that of Senator Frith. Would the Minister of
Justice tell me whether, if this proposed legislation, the
so-called act to amend the Constitution of Canada, were to be
passed unilaterally by Parliament, it would be contrary to the
decision handed down by the Supreme Court of Canada last
year in the reference concerning the Senate. If this be the case,
then are we not, by going the Westminster route, simply
showing contempt for the Supreme Court of Canada?

Hon. Raymond J. Perrault (Leader of the Government): As
is the case in ail instances, the comments of the Honourable
Leader of the Opposition will be duly noted and information
sought.
[Translation]

COMPOSITION OF CABINET DELEGATION TO GREAT BRITAIN

Hon. Martial Asselin: I should like to a put a question
further to those already asked about the visit of two ministers
of the Canadian government who are currently in London to
sell to the British government, or rather, to inform the British
government about the present constitutional situation in
Canada, a step which, like some other honourable senators, I
feel is premature and untimely because, once again, it shows
contempt for Parliament which has yet to reach a decision:
still, they are saying, "Here is what will be decided."

I should like to know why no one in the Canadian govern-
ment thought of sending a French-Canadian minister with the
two others now in London? That would have proved, first of
ail, that the strongest opposition to the unilateral patriation of
the constitution comes from Quebec, from ail political parties
in Quebec and from the Quebec population. It would also have
reaffirmed to the British the existence of the Canadian duality.

To my mind, the fact that no French Canadian member of
the federal cabinet was sent to represent the aspirations of
Quebec during those consultations constitutes another affront
to the French-Canadian people.

[Senator Smith.]

a (1500)

[En glish]
Hon. Raymond J. Perrault (Leader of the Government):

Honourable senators, the two ministers sent to London, one
the Honourable John Roberts and the other the Honourable
Mark MacGuigan, are both bilingual.

Senator Asselin: I am not talking about that.

Senator Perrault: Let me provide an explanation to you
about this matter, and you may or may not accept it. They had
meetings with ail the party leaders and, of course, Her Majes-
ty the Queen.

Mr. Roberts, of course, was co-chairman of the federal
negotiating team during this long process of negotiating with
the provinces. The other co-chairman was the Honourable
Jean Chrétien who remained behind in Canada to introduce
the motion in the other place. He has the important responsi-
bility of piloting this measure through the other place; so it
was a division of responsibility.

Senator Flynn: Mr. Pepin could have gone.

Senator Perrault: The Honourable Jean Chrétien was the
responsible minister in the other place.

[Translation]
Senator Asselin: The minister's answer is absolutely child-

ish. There were French-Canadian ministers other than Mr.
Chrétien. Mr. De Bané could have gone. There are nine of
them in the cabinet. I have difficulty understanding why the
minister could not answer my question. So I will ask him a
supplementary.

In the conclusion of the Pepin-Robarts report, it is said that
the authors were quite in favor of patriating the Constitution,
but not unilaterally. They insisted that the provinces had to be
consulted. Before the cabinet made its decision to patriate
unilaterally, Mr. Pepin said in a public statement that the
federal government could not patriate the Constitution without
the agreement of the provinces. Mr. Pepin was positively clear
about that. Can Mr. Pepin now remain a member of a cabinet
that says precisely the opposite of what he said just for the
sake of ministerial solidarity?

[English]
Senator Perrault: Honourable senators, Mr. Pepin is cer-

tainly well equipped to speak for himself. He is an able,
intelligent, articulate, and dedicated parliamentary servant.

Hon. Jacques Flynn (Leader of the Opposition): Articulate,
agreed.

Senator Perrault: The second point to be made is that a
good deal has happened since the preparation of the Pepin-
Robarts report up to the present moment.

Senator Flynn: You can say that again.

Senator Perrault: The patriation dialogue has continued for
57 years in this country.

Senator Asselin: It is just the same old story.
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