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Judges Act

Hon. Mark MacGuigan (Secretary of State for External
Aflairs):

1. (a) There are 90 posts which have staff members from
Industry, Trade and Commerce.

(b) There are four posts which have staff members from
Agriculture.

2. In these posts, 235 of the public servants are flot covered
by the budget of the Department of External Affairs.

NATIONAL HARBOt RS BOARD SAINT JOHIN.NB.

Question No. 1,640 Mr. Knowles:
1. Whai ýa the .00t of the stîeel fence built by the NationalI IIarbours Hoard

.îround its properiy ut Saint John, Ncu Brunsuick. during the surniner of l980.
ýhen L ocal 1925 of the Canadian Union o!- Publîic Enmployees ýa eng,îged ina
ega I ,rî ke?

1. What was the cost of hiring guards. incIuding the cost o! overtinie, durîng
the fimie o! ihe lega! sirike"

3. Flou rnany supcrvisors wcre brought to Saiînt John during the finie of' the
legal strike and (a) where did they cornte front (b) what was the cost, including

slries. ovCrtinme, roonn a nd boa rd?2

Mr. Robert Bockstael (Parliamentary Secretary to Minis-
ter of Transport): The National H-arbours Board advises as
follows: 1. $2,509.41I.

2. $6,800.

3. Eleven supervisors.

(a) St. John's, Halifax, Quebec, N4ontreal, Ottawa and
Vancouver.

(b) $65,706.35.

[Translation]
Madam Speaker: The questions enumerated by the parlia-

mentary secretary have been answered. Are the remaining
questions allowcd to stand"

Some hon. Members: Agreed.

GOVERNMENT ORDERS

[Translation]
JIIDGES A(T

541< \S<Rt- TO INC RtASt- SAL ARIES OF< IL ût S

Hon. Jean Chrétien (Minister of Justice) inoved that Bill
C-34, to amend the Judges Act and certain other acts in
consequence thereof, be read the second time and referred to
the Standing Committee on Justice and Legal Affairs.
[En glish]

He said: Madam Speaker, wc have had in this country in the
last few years a judiciary whose morale has progressively
deteriorated with the passage of tinie, the increase in inflation,
and an apparent lack of concern by governments with their
economic condition. In August, 1978, a committee of the

Canadian Bar Association recommended substantial modifica-
tion of the compensation package of the federally appointed
judges. In November, 1978, the Advisory Comnmittee on Judi-
cial Compensation and Related Matters-the Dorfman eom-
mittce which was appointed by the then minister of justice to
advise him on these issues, presented its recommendations. In
the summer of 1979, the executive committee of the Confer-
ence of Chief Justices of Canada, followed in April of this year
by the Canadian Judges Conference, made a number of
suggestions on this subject.

AIl of these views took as their point of departure the fact
that since 1975 federally appointed Superior Court judges had
received salary increases which totalled 7.5 per cent.

In the sanie period the industrial composite, which reflects
the average wages and salaries in occupational groups across
the country, rcgistered an increase of som-e 60 per cent. A
significant erosion of the economic position of these judges is
demonstrated by this simple recital of figures; their salary
increases have clearly fallen far behind the rate of inflation
and the consequences to the judges have been scrious.

We can ail think of reasons for the delay in comning to grips
with the problem of judges' compensation. We know about the
competition for parliamientary tinle, and we know about differ-
ences in priority that miay bc attached to the various legislative
proposais presented Io the Parliainent of Canada f'or lit
consideration.

But there cornes a time when inaction on the salaries of
judges in an inllationary period begins to have profound
ettects. flot onîx on tlic morale of those sitting on the hench
but also on the attractiveness of judicial appointment to the
more highly qualified lawyers whom we would like to sc
appointed to the bench. At sorte stage, subtly and slowly, no
doubt, a failure to maintain judicial compensation in fine bo
some degree with inflationary tendencies must come to affect
the quality of our judiciary. 1 have no doubt about the
correctness of that proposition, and 1 venture to suggest that
there is a real concern about judicial compensation that
underlies section 100 of the British North America Act.

That section, which deals with the provision of salaries.
allowances and pensions of the fedcrally appointed judiciary, is
unique. It is the sole section of the BNA Act which casts an
affirmative obligation on Parliamient to enact legislation. ln
recent econoii cîrcumistarces, thîs obligation serves to secure
not only the independence of the judicîary, but also requires
Parliament to take action to mitigate the debilitating effeets
on the judiciary that flow fromn undue dclix or default in
securing legislation on judicial compensation. Bill C-34 seeks
to fulfil that constitutional responsibility and to improve flie
structure of compensation for the federally appointed judici-
ary. It does so in a way that is responsive to the present
concernis for judicial morale and ecruitnient. It also miakes
provision for future remuneration which should avoid further
difficulties flowiîîg from the dcpendence of' the judgcs on
salary adjustmients by statute, in a manner consistent with the
principles of ministerial responsibility for financial maniage-
ment under our systeni of governm-ent.
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[Translafion]

And so, Mr. Speaker. this bill is meant to grant, for each of
the fiscal ycars 1979-80 and 1980-8 1, a $6,500 incrcasc to the
puisne judges of the superior courts and a $7.500 increase to
the county and district judges. the difference in the increase
reflcîing. as recommended in the Dorfman report. the relative
importance of the specific responsibilities of cach of those two
levels of jurisdiction. Those increases respond to the effeets of
inflation since 1975 and raise the salaries to a level which
henccforth will serve as an adequate base for automatic adjust-
ments in the future.

Under the bill, the salaries of the judges appointed by the
federal government will be adjusted automatically from April

11981. on the basis of the annual increase in the composite
index of economic activities. up to a maximum of 7 per cent.
This indexation is the same as the one that applies to MPs.
Naturally. should the indexation factor be considcred inade-
quatte. the whole mechanism of automatic adjustment will
become unsatisfactory, and once again a bill will have to be
introduced later on to remedy the situation. In addition to
salary indexation starting at an adequate level. the bill pro-
vides for the appointment of a commission made up of no more
than five members which will be asked to examine every thre
years the adequacy of judicial compensation.

Since 1975. the pension plan has been another source of
malaise in the federal judiciary since only the judges appointed
after February 6, 1975, must contribute to their basic annui-
ties under the provisions of the Judges Act. AIl judges contrib-
ute to the supplementary retirement benefits. or indexing.
The date of appointment can therefore mean a substantial
difference in the salary of judges sitting at the same level in
the same court and hearing the same cases. Experience has
shown that the systemr is not necessarily good. Financially, the
retirement pension account of judges is not scîf-supportive
because of the relatively short career of the contributors, and it
is certainly flot beneficial in terms of morale once it has been
productive of real grievance on the part of a significant group
of judges.

To rectify the situation, Bill C-34 provides that aIl judges
wilI contribute to the pension plan at the normal rate pre-
scribed by the Supplementary Retirement Benefits Act. This
provision will be retroactive to the date of introduction, there-
fore re-establishing the salary equality of judges. The bill will
also readjust the pensions granted several years ago to the
surviving spouses of judges. These very modest pensions will be
readjusted on the basis of the average of aIl pensions paid to
the surviving spouses of judges.

The bill also aims at readjusting for the first time the
allowances granted to judges appointed by the federal goverfi-
ment and creating a new allowance to reimburse major
representational expenses, such as the price of purchase of

Judges Act
judicial robes and the like that our necessarily incidentai to the
proper performance of the office of a judge.

l-inally. it provides for the creation of several new judiciary
positions in certain provinces and both territories to respond to
the necd.

1 ami certain that the new salary structure provided in this
bill will allay the real conccrns of' judgcs that the federal
governmcnt is not interested in their well-being. Some mcmi-
bers may individually or collectively question this feeling or
not share the opinion of the government concerning the eco-
nomie situation of judges. Neverthcless this piece of legisiation
must ensure a just compensation for judges in order to rein-
force the expertise and independence of this essential compo-
nent of our systemn of government. By passing this bill we will
bc doing this unique duty of ours as parliamentarians. As 1
said, it is in this arca only that the Canadian Constitution
places on members of Parliament any direct obligation as far
as salary and compensation arc conccrnied.

[En glish]
Hon. Ray Hnatyshyn (Saskatoon West): Mr. Speaker, 1

appreciate the opportunity at long last to participate in this
debate with respect to Bill C-34 which relates to the renumera-
tion and the benefits to bc paid to judges. As the Minister of
Justice (Mr. Chrétien) has pointed out, the matter has been
under discussion for some considerable period of time. He
rightly points out that the question of the agenda of the House
of Commons is one which is in the exclusive control of the
government. In other words, they are the ones who decide
when matters of importance must be brought forward and the
order of priority.

1 will not make any further comment with respect to the
timing of the delay that has taken place with this legislation.
except to point out that it is a govcrnment's prerogative to caîl
the business on orders of the day, as we have seen on so many
occasions in the past when that right has been challenged.

1 want to join with the minister, as he so rightly points out,
in underlining the importance of an independent judiciary in
our country. An independent judiciary involves a number of
considerations, one of which happens to be independence from
concerns with respect to the level of renumeration. 1 should
like to quote a statement by Sir William Holdsworth, who is
known to jurists and lawyers alike, with respect to the role of
judiciary and parliamentary systemn that we adhere to in
Canada. Sir William Holdsworth said:

The judgcs hold an office to which is annexed the function of guarding the
.supremacy of the I.iw. It is because thcy are holders of an office to which the
guardianship of this fundamental constitutional principle is entrusced. that the
judiciary forms one of the îhrcc grcat divisions inb which the power of the sî,îîc
is divided. Thc judiciary ha. separate and autonomnous powcrs jusi as truly as the
King or Parliarntnt.

The principle of the independence of the judiciary has been
established in common law since the Act of Settlement of 1700
whereby, as opposed to the situation prior to that time, judges
held tenure at the King's pleasure, to the point where they
could only be rcmoved for serious misbehaviour or conviction
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of a serious offence and only upon an address of the Parlia-
ment with respect to the removal of those judges.

There is no question that we are very much involved in an
era of increased litigation, increased access to the courts with
respect to matters of serious concern in our country. i need
only point to the fact that we in Canada are involved in a very
serious constitutional debate. One of the proposais involves the
entrenchment of a charter of rights by which there wili be a
departure from what the situation has been up to now with
respect to a matter of basic and fundamental human rights. It
is going to mean that the courts will be taking on an even more
important role in terms of the interpretation of the fundamen-
tai rights of Canadians.

Not only the highest court of the land, the Supreme Court
of Canada, but indeed every level of court federally appointed
will be involved if the government's intention to proceed with
this entrenched bill of rights takes place and will be involved
with serious considerations of a constitutional nature. So it
becomes absolutely essential that we attract to the bench
members of the Bar of the highest competence and the highest
capacity. As a result I think-there will be sympathy with the
desire on the part of the government, as stated by the Minister
of Justice, to make sure that there is adequate and reasonable
compensation so that there will not be a significant deterrent
to people of competence coming forward and offering them-
selves-after the appropriate solicitation, of course, by the
Minister of Justice or his amanuensis-and serving on the
bench.

9 (1630)

It seems to me that we will be entering into a very different
kind of judicial activity with respect to an entrenched charter
of rights. I do not want to be drawn into that debate. i was
previously denied the opportunity to participate in the debate
on the constitution on the floor of the House, but let me just
smuggle in an observation. There will be a greater responsibili-
ty placed upon the judiciary with respect to these questions,
and the final charter of rights we bring about and entrench in
our constitution will call for a significantly more important
role for the judiciary generally.

As an aside, i read with interest recently a book published in
the United States, written by Messrs. Woodward and Arm-
strong, entitled "The Brethren", which is an interesting trea-
tise on the activities of the Supreme Court of the United
States. We in politics are sometimes known by the press to
have a tendency to exaggerate or occasionally to make a
mistake of fact, but if one-fifteenth of what is written in that
book is accurate, we can see that the whole question of the
interpretation of constitutional matters by the judiciary is not
clearcut or a matter of precise and distinct judicial interpreta-
lion. There are other considerations which enter into these
deliberations.

If i may be permitted to say so, there is a certain amount of
politicking in the courts. There is a very important consider-
ation as to the backgrounds of judges with respect to appoint-
ments. It becomes important, when we deal with constitutional

matters, to know what is the philosophic outlook of judges.
That in itself is a very important aspect with regard to the
appointment of judges.

However, that is not the purpose of my intervention today.
My purpose is not to discuss an entrenched bill of rights or the
way we appoint judges, but I think it is relevant for us to
consider that we are not going into a period when the judiciary
will be any less important in terms of our country and the
interpretation and supremacy of law. Indeed, from what we
can sec of the government's package, we might well expect a
greater role to be played by the judiciary.

Amongst other things, this bill deals with an increase in the
number of judges who are to be appointed to the courts of
Canada and who are to be available. If i may be permitted to
make a statement to the minister by way of representation, it
has been my observation in the course of my conduct in private
life as a lawyer and teaching at a law school that we are now
faced with a higher and higher proportion of women at the Bar
who are available for judicial appointments. There have been
statements from the government side on a number of occa-
sions. The actions of the government in a sense do not live up
to the statement of intention made by the minister and other
spokesmen on behalf of the government.

Women comprise 51 per cent of the population. We are also
approaching that ratio with respect to women attending law
schools and becoming members of the bar. These are women
of some considerable competence. I think it is appropriate for
me to say that it is time for the government to settle, in very
precise manner and without the application of any quota
system-which i think would be inappropriate-and to
demonstrate and indicate very clearly its intention to proceed
with the appointment of more women to the bench. It is my
experience that the bench is woefully lacking in this regard.

Mr. Robinson (Burnaby): Mr. Speaker, i wonder if the hon.
member would entertain a very brief question on the subject
he has just raised.

Mr. Hnatyshyn: At the end of my remarks, if that is ail
right. i have to admit a bit of conflict. i have to leave the
chamber, and i want to make sure i get my remarks on the
record. After i have, if lime permits, i will be glad to reccive a
question from the hon. member.

i want to gel down to the details of the bill and to canvass
some of ils aspects which i think require consideration by this
House, and certainly by the committee.

There are some 650-plus judges in the federal judiciary. The
cost of their salaries at the present time totals some $35
million. Because of the increases proposed in this bill we can
anticipate an increase in the expenditure for judges' salaries of
some $4.5 million, which would bring the total expenditure up
1o some $39.5 million on an annual basis.

The cost of implementing the proposais brought forward by
the Minister of Justice will mean that, inaddition to that expend-
iture of an additional $4.5 million, there will be a one-shot re-
payment with respect to annuities, to which I want to come back
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because I think that is one area of serious concern which must be
expressed in this House and in committee as well. There will be a
one-shot repayment under the provisions of this bill of some $3.5
million. The increase will involve $800,000 annually for this
increase in judges' allowances.

The bill provides for the increases outlined by the Minister
of Justice, and I think it is important for us to note that the
amount being proposed by the government exceeds the amount
proposed by three committees or commissions which were
established to review judges' salaries. I refer to the Casgrain
committee which reported to the Canadian Bar Association,
the Dorfman report which was referred to by the minister and,
most recently, the statements made by the judges themselves
in their committee in which recommendations were made by
them with respect to the amount of increase which would be
appropriate.

I think it is important for us to have full, adequate, and
reasonable compensation for our judges. I do not take excep-
tion to that, but I must draw to the attention of the House, and
express my concern about, the provision relating to pensions.

I might give some background of what has transpired over
the course of the last few years. What is being proposed here is
the abolition of any contributory element with respect to
judges' pensions and benefits. We are being asked by this bill
to change a situation which was brought about in 1975. At
that time federally-appointed judges received, at the will of the
governor in council, upon retirement pensions to which they
did not contribute. Under the minister of justice at that time
the government brought in amendments to the Judges Act, to
supplementary benefits provisions, to ancillary provisions and
to ancillary legislation whereby judges appointed after 1975
would contribute toward pensions or annuities which they
would receive on retirement.

As a result, we have two classes of judges. One class is
composed of those appointed before 1975, and the other is
composed of those appointed since that time. Quite frankly,
the expedient the government is now undertaking is that rather
than having everyone on one course of action which involves a
contributory pension, the government is suggesting that we
revert back to the situation which obtained in 1975 by which
there will be no contribution to pensions by judges except for a
1 per cent levy which will go toward the payment of the
indexation provision.

0 (1640)

I think it is important, therefore, that we consider this part
of the bill, because what the bill purports to do for the judges
and for those other officers who are affected by the Judges
Act, is to put them into a unique position. I think it would be
important for us to compare this with what is happening in
other executive positions, whether it be in the public service,
the armed forces, the RCMP or the House of Commons and
the Senate. I just want to emphasize that in the circumstances
in which we are now required to address this bill, judges will
be in a somewhat different position from practically everyone
else who is paid out of public funds.

Judges Act

In terms of public servants, pension benefits are accrued at
the rate of 2 per cent per year of service, multiplied by the
average salary in the best six consecutive years. The maximum
rate of a pension is 70 per cent, which would be earned after
35 years of service. The result is that a public servant who has
reached the age of 55, may retire with a 60 per cent pension if
he or she has served 30 years. A public servant who has
reached the age of 60, may receive a partial pension if he or
she bas served at least five years, with the pension rate equal
to 2 per cent for each full year. That is to say, ten years equals
20 per cent of the average salary in the best six consecutive
years.

Turning to the armed forces, the period of service required
to retire with an immediate annuity or pension varies with
rank, with less service required for enlisted men. A general, for
example, may retire with a 60 per cent pension at age 55 if he
has 30 years of service. An enlisted man may receive a 40 per
cent pension at age 40 if he bas served 20 years. Pension
benefits are accrued at the rate of 2 per cent per year and are
based on the average of the best six consecutive years.

In the RCMP, lower ranks may receive an unreduced
pension after 25 years of service. Officers with 35 years'
service may receive a pension at the age 55. Pension credits
earned at the rate of 2 per cent for each year of service are
based on the average of the best six consecutive years of
service.

With regard to members of Parliament and senators, mem-
bers earn pension benefits related to their best six consecutive
years' average indemnity at the rate of 3.5 per cent in each of
their first ten years. I do not know what the best six years are,
whether it is in terms of their production or in terms of salary,
but I assume the latter is the case. Members of Parliaments'
benefits are related to 3 per cent in each of the next ten years
and 2 per cent in each of the next five years. An MP serving
the minimum six years would thus be entitled to a future
pension of 21 per cent of his or her average indemnity. An MP
serving two terms, that is eight years, would be entitled to a
pension equal to 28 per cent of the average of his or her best
six years.

I simply read these statistics to point out that what we are
doing is putting the judges-I am not sure the judges them-
selves are necessarily anxious to be put in a unique and
different position-in a situation which is quite different from
that of anyone else in the country who is paid from public
funds. I understand the argument that judges are, generally
speaking, appointed at the height of their income earning
ability, and that they tend to be usually appointed later on in
their careers and therefore it is difficult for them to get into a
properly funded pension plan which can be demonstrated to be
actuarially sound, although I should say that judges now seem
to be appointed at a younger and younger age. I am not saying
that the government has been in power for too long, but
perhaps nowadays the older Liberals are getting their reward
and the younger ones are now being called upon to be judges.

Having taught at law school for a few years, I often run into
former students whom I ask whether they are in their third
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cear or arc articling, and more likel\ than flot the man or
wornan will sas to mie, "No, 1 amn a Queen's Bench judge.- 1
want to point out that thcs are getting somnewhat younger. or
perhaps 1 arn getting older. Il must bc a sign of aging in mce as
well. I hear the chic!' governmcint whip asking mie if 1 amn
looking for a job. I saS Io himi, yes. 1 arn looking for his job.

Some hon. Members: Oh. oh!

Mr. Hnatyshyn: 1 want to get back to the governmcnt side
and fil! that miost important position, of course, only allter the
hon. miember for Burlinigton (M r. Kempling).

Mr. Kempling: You can have il!

Mr. Hnatyshyn: Fhe fact is that 1 understand those argu-
mnents, buti t secms o mce that in ternis of'considering this bill
and ils operation, we should givc serious consideration Io the
implications of the proposais tl brings forward. A serlous
concern has to be cxprcsscd f'or the non-contributory pension
schemce. Whcthcr or flot the schcme will bc actuarially sound is
another mialter we ean address. It seemns that in the course of'
deliberations in comrmittee we should take a look at this, and
alreads we have rcceivcd an indication from the nmnister. on
occasions when he has appcared before the Standing Commit-
tee on Justice and Legal AUfairs, that he is preparcd to discuss
this aspect of the mnatter. 1 say to hini thal I his is a miatter
whieh will be brought up by us ,ît commrittcc stage, and one to
which we want to pay serious attention. We want to consider
the implications of the proposais brought forward by the
government.

Also dcaling with the pension mnatter. 1 hope that the
ininister will be able to answer questions at sorte point in this
debate or in commnittee on a rather eurious operation of the
pension provisions in this bill. I refer tu the fact, under the-
provisions of thîs hill. if a judge dies, the Nvidow's annuity s
suspended upon remarriage. By def'inition that ineludes a
w idower. 1 simply raise this as a mnalter of interest. 1 have
never understood why this provision exîsts in our pension
legislation. It scems wo me that if people are enîitled t0 benefits
under the provisions of any pension legislation, then their
pension benefits should not be suspended on remarriage. There
may be quite legitimate reasons Cor a widow or a widowcr
remarrying, and this whole provision of availabiliîy of a pen-
sion seems to be a eurious anomnaly in the law.

What 1 want to say about this bill in gencrail termns is that
we have a certain dîfficulty with respect to miatters of legisla-
tion. 1 know that under section 100 of the BNA Act, Parlia-
ment, to distînguish ilt'from the cabinet and the executive. has
the rcsponsibility of dealing with the salaries, benerits, annui-
tics or pensions of the judiciary. 1 undcrstand that responsibili-
ty, and 1 am not suggesting for a moment that we should do
anyîhing whieh would tend to dirninish that very important
role which Parliaient mnust play. Ilowevcr, tl seecms to me-
and 1 want to cxtend a compliment lu the minister in this
respect--that perhaps we should look at a better systemi with
respect to executive compensation for publie service. The hon.
memiber for Edmonton West (Mir. Lambert) has eommented

on this in the course o!' the s cars. Wc should flot haNe to
operate on an ad hoc basis in dealing w tth salar, incrcases, as
NNc do tl sccmis. 1 w as very pleascd o se thai there is at leasi
starl in the hil! before us in the prov isions A hich alloN f'or a
compensation revies', commiiitîce to be established aI ter 198!~3,
and cvery threc xears therealler, to inake recomimenda tions to
Parliament on comrpensation to bc paid to our judËUs. 1 think
that is a good shirt on action NNhich has been long overdue.

Il sems that wc have been dealing in a ralier casual NNas
w t h com pensat ion f'or a segment of' ou r societý NNwhiclh has
rendercd a publie service of' sorne importance. 1 think nus
colleague. the hon. miember lor Edmonton West, NNil! addres
hinmself. as he fias in the past. to this important topie. This is
possîbly an opportunitv for us to eanvass the potential of
havi ng sorte mneehanismn k w hich t bis eorniittee \%OU Id miake
ils recommiiendlat ions dircîly to Parliamient. There is a certain
anmount of' support for the idca of aI low ing Pa rItament 10
contro] thîs entîre proeess. The recomnmnendatlions NNould be
broughî forward and enactcd, unless we had somcetbing in ilie
nature of' a negative resolution brought fors\ ard in a petition
kv a certain nominal nuniber of' nmembers ol the Ilouse of
Cýoi-ntons,

* 16,50)

We \Nant to ensure that %Nhcn people arc appoited wo the
bench they %vil] unders-kînd and expect, without eoncerning
theilselves with the vagaries of' elections and parliaînent.îi
agenda. that a reasonable and rational sarrange N il! bc
considcred on their behiaîf before Parliamient. nr that event
they NNould have financial securits in the performance ofi thecir
very important I Lnctions. 1 hiope s'e Nvil! have itbe opportUn1itx
to dca! with that partieular aspect w îîh the mninister. 1 hope hie
wvill be prepared Io discuss sorte o! the advicc lie %NIll reccîve
fromn his depa rtmiental officials. a nd I arn sure wc w i Il have
recomimendalions and suggestions o!' our ow ni.

In conjunction with that, 1 want Io raise another niatter.
Under the provisions of' the Judgcs Act and tl s affected ký
this legislation-- certain publie servants arc tîed cheek by josN I
to the inereases proposed and the salary ranges suggested f'or
j udgcs. 0f course 1 amn referrîng to the Auditor General, the
Commiissioner of' OfficiaI Languages, the C hief 1 lectoral Oil'it
cer. and miemlbers of the tax res îewN board bs Nwas o! examiple.
Their salaries are related to the amnount awaý,,rded or passed bs
Parliament with respect to judges. Il' we wil] be purSu]ing the
entire question of executîve compensation, 1 w onder abat!
wlhether or not that w hiole range of publie servants shouild
necessarily be tîed to the compensations paid Io judgcs.

When we consider the salarv of a particular vocation,
profession or pursuit. it is rather too simiplistic to suggest that
il should apply to a whole range of other positions. If there is
to be a review by way of a commission, tl should concentrate
on what in facî judgcs require. or svhat wNould be fair and
appropriate for the judiciary . If we look at the salars of the
(bief Eleetoral Officer. he niay require more miones than the
judiciary, because of the strcss of' that position. It mnay be
appropriale to decide whether he requires mtore or lesý,
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depcnding on the prcvailing salary rate bcing paid to judges.
But simply willy-nilly tying the salaries of these public ser-
vants who perform important functions to the salaries of the
judiciary is rather an inappropriate way for us to do justice
with respect to their salaries, or indeed with respect to the
questions of the role and the compensation of the judiciary in
the country.

1 simply wanted to point out these particular observations
and to express my sincere concern respecting the pension
provisions of this bill. 1 recaîl an article which was written
some time ago by an English humorist, Geoffrey Lincoln. He
pointed out that Her Majesty's judges. as everyone knows, are
a race complctcly apart. He referred to the fact that their
salaries were in the order of $70,000 and that their pensions
after retirement amounted to some two-thirds of that. To the
uninformed layman. they rnight sccm to occupy soinewhat
enviable positions, but as he humorously pointed out the judges
are the first to point out that they are required to be at work at
ten o'clock and to work through until four o'clock in the
aftcrnoon; that they have occupational hazards such as occa-
sionally riding on public transportation, and cannot be found
in cnclosed places after dark. This was really said in jcst,
because tl is an oversimplification of the great dedication of
and duty performed by the judiciary, of which we can be justly
proud.

Notwithstanding the fact that we have gone through periods
of great crisis and serious political debate about divisions in
our country, by and large the judiciary has been exemplary in
its contribution to society. in its protection of the supremnacy of
law. and in ils independent interpretation of law.

1 say that judgcs must bc independent. It is a principle in
common law with which 1 find no dispute. Often it intercsts
mie, and sometimes quite frankly mystifies me, that in the
course of discussions respccting constitutional matters some
people feel very strongly that sonichow it would be the pre-
rogative of one level of government or another to have judicial
appointments. that somehow the mere fact a federal court
judgc is appointed by a provincial government ensures that
there will be a string attachcd to the judge in the course of his
deliberations. and that somehow for lime immemorial, or for
the judge's time on the bench. his decisions will be influenccd
by who appointed him. 1 think history has demonstratcd that
nothing could bc furthcr f'rom the truth. Once persons are
appointed to the bcnch, because of their independence and
their respect for common law traditions they have in fact
operatcd in a complctely independent fashion. one which is not
affected by the government that appointed them. 1 compliment
the judiciary from- that point of view.

Having made these few remarks, 1 want to thank rny
colleagues and the minister for their attention. 1 hope we will
have an opportunity to consider some of the points 1 have
raised which arc of scrious conccrn to my party and me. 1 look
forward to pursuing this matter on the floor of the House and
to hearing thc goverrnment response both here and in
cornmlittec.

Business of the House
Mr. Robinson (Burnaby): Mr. Speaker. 1 wonder if the hon.

mcmber would permit a brief question. Understandably. the
hon. miember referred to the importance of increasing the
nuniber of women who are appointed to the federal judiciary.
In light of this. 1 wondcr if the hon. member could explain
why. since confedieration. no Conservative govcrnment in this
country ever appointed a single woman to the federal judici-
ary, including the government of which he was a member?

Mr. Hnatyshyn: Mr. Speaker, 1 might say that 1 am glad to
respond to that question. 0f course the hon. member forgets
that for the fcw flecting hours we werc in govcrniment it was
difficuit to accomplish ail goals. But 1 can undcrstand the hon.
rnmber's sense of sanctimony; he has now been a member of
the NDP caucus for a %%hile and the holier-than-thou attitude
has been brcd into him. As far as my party is concernced. wc
stand second to none with respect to our determination to
ensure that the women of Canada, not only in appointments to
the judiciary but in every respect. receive proper attention. 1
miust say I appreciate the subtlety of the particular question,
because it cornes from a member of a party which has been
known to spend more time, in the course of deliberations, on
rhetoric rather than action.

9 (1700)

BUSINESS OF THE HOUSE

Mr. Collenette: Mr. Speaker, before you move to the private
members' hour, there have been discussions anmong the parties
concerning the progress of two private members' private buis
sponsored by my colleague. the Parliamentary Secretary to the
Minister of State for Trade. 1 believe there is a disposition
with respect to Senate Bis Nos. 13 and 14, which were
reported last week, to proceed with the report stage and third
rcading with no debate. with the caveat that my colîcague, the
parliamentary secretary, will be tabling somne documents
which have been requestcd by the hon. member f'or York-Peel
(Mr. Stevens) in the context of the coimmittec deliberations.

Mr. Baker (Nepean-Carleton): That was our understanding
as well. 1 have spoken personally to the hon. mnember and also
to the hon. miember for York-Peel. 1 undcrstand that whcn
these bis arc introduced, with respect to each of these private
memibers' bills the member will be mnaking a statement to the
House with respect to the tabling of certain documents. He
may nced consent to table those documents. He could have
thit consent today.

Mr. Knowles: Mr. Speaker, there have been such discus-
sions. We have agreed that a fcw minutes bc taken for this
purpose. 1 remind the parliamentary sccretary that the assur-
ance was that the xwhole operation would not take more than
tvo or threc minutes. My fricnd. the hon. miember for Prince
/\Ibert, whose private mlciibcr's motion is to follow. is willing
to surrender those two or three minutes and no more. 1 trust.
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sure, be the province of Quebec. This is essentially because of
the subsidy program.

The basic reason hogs were a casualty in the west was the
unsatisfacîory pricing system for domestie feed grains. That is
why, when this great debate mnoves into Parliament, we have 10
address ourselves to il so completely. Surely the farmers
themselves, boîh the producers of feed grains and their eus-
lomers. cattle feeders and hog feeders, must make the decision
themselves.

They are prcpared 10 do that now after many, many years of
discussion especially of the Crowsnest Pass freight rate and 10
a lesser degree the domestie feed grain pricing policy. both
being hush-hush types of topies. They had neyer been raised
seriously at annual meetings, but that situation has ended.
These subjecîs are now ouI in the open They are no longer
taboo. We wiIl sec themn raised here, and rightly so. However,
whcn they arc here, Ict us put un our non-partisan haIs. Many
members of Parliament wilI be involved. There are many
farmers in western Canada who do not completely undersîand
what is behind the Crowsnest Pass freighî rate and whaî il
does 10 the total agricultural economy and the total Canadian
economy. There are many who do not undersîand, including
farmers. That wiII be the case in this House, and when that
situation arises, 1 wiII ask hon. members 10 be patient and to
îry 10 learn, understand and give the debate a chance to
develop properly. I am sure il wilI eventually develop ail across
Canada. Hopefully aI some lime the commitîce will travel
across Canada either to put a policy 10 Iivesîock producers and
grain growers or 10 ask their advice preliminary 10 a policy
being established by the government.

Mr. Benjamin: We have done that a dozen limes, Bert. Hon.
members opposite do not have the guts to do anything. We
have had a dozen hearings and heard a dozen submissions.

Mr. Hargrave: In response 10 my hon. friend, who aI one
lime helped me ship catlle in Walsh, I will say that îhey wil
have an opportunity. The government of the day wilI have an
opportuniîy to face up 10 this great question. In the meantime
1 say 10 hon. members very sincerely that this is not the lime 10
abolish the open market for domestie feed grains.

Mr. Louis R. Desmarais (Parliamentary Secretary to Min-
ister of Labour): Mr. Speaker, in a review of the actual
marketing circumsîances for each of the major grains enume-
raîed in motion No. 12 I would like to draw the attention of
hon. members 10 the different circumsîances and conditions
which affect the marketing of each grain. The only valid
conclusion that can be drawn is that the board marketing
system has already been adopted wherever il has appeared 10

be in the best interests of producers 10 do so.

The Acting Speaker (Mr. Blaker): Order, please. I regret 10

interrupt the hon. member. but the hour provided for the
consideration of private members' business has expired, and I
do now leave the chair until 8 p.m.

At 6 p.m. the House took recess.

Judges Act
AFTER RECESS

The House resumed ai 8 p.m.

GOVERNMENT ORDERS
[En glish]

JUDGES ACT
MLASURE TO INCRFASI SALARIES OI il [)iS

The House resumed eonsideration of the motion of Mr.
Chrétien that Bill C-34, an act t0 amend the Judgcs Act and
certain other acts in consequence thereof, bc read the second
lime and referred to the Standing Committee on Justice and
Legal Affairs.
0 (2010)

Mr. Svend J. Robinson (Burnaby): Mr. Speaker. 1 risc this
evening to say a few words about a very important bill before
the House, Ihat is, Bill C-34 to amend the Judges Act. Hon.
members will know that the Iast time there was a serious
debate about the iudges Act was in 1975. They wiIl also know
that this bill was introdueed, received first reading on lune 12,
1980, and that members of the judiciary have expressed
considerable eoneern at the delays whieh it has encountered in
receiving second reading.

As the hon. member for Saskatoon West (Mir. Hnatyshyn)
pointed out il is, of course, the responsibilîty of the governmenl
10 establish the legisiative timetable, and ccrtainly the dclay in
the tabling of this bill for second reading is one for which we
bear no responsibility. We are as eoneerned as are members of
the judieiary that this malter should receive serious study.

Under section 92(14) ofîthe British North America Act, the
provinces have jurisdietion over the administration of justice
itself. We know that from lime 10 lime concernis have been
expressed about the inadequacy of the resources which some
provinces have allocated to the administration of justice aI the
provincial level-that îhey have not been prepared to give this
important area the kind of priority that il deserves in Canadi-
an society, with the resuit that the justice system, both crimi-
nal and civil, has suffered. We on this side of the House
certainly hope that ail provinces will take seriously their
responsibility to provide adequate resources in the arca of the
administration of justice.

But Parliament itself has serious responsibilities toward the
federal judiciary. Those responsibilities are established in the
termns of the British North America Act, primarly in section
96 which deals wiîh the appoinîment and supervision of
judges, in certain sections which deal with the removal of
judges, although fortunately their application has not been
necessary in Canada, and in section 100 which sets the terms
of compensation and pensions for the federal judiciary. These
are serious responsibilities which no member of the House
takes lighîly. Similarly, it is vcry important there bc no
suggestion that these responsibilities under the British North
Amnerica Act should in somne way be foisted off on some special
advisory board or on the governor in council without îhere
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being full responsibility of Parliament at least at the final
stages. We have no objections to an independent advisory
board considering the concerns expressed by the judiciary on
compensation and pensions, but ultimately Parliament must
take its responsibilities. We will strenuously oppose any
suggestion that the cabinet or the governor in council should
have sole responsibility for implementing changes to the com-
pensation of the federal judiciary.

We have been fortunate in Canada in having outstanding
judiciary. i have only had the privilege of practising for a short
time in British Columbia as a member of the Bar, but I stand
here and say with pride that we in British Columbia-and I
am sure this would be the case in the rest of Canada-have an
outstanding judiciary, one of which all members of the bar are
very proud. The chief justices of the Supreme Court and the
chief justices of British Columbia are men who have very fine
records as practitioners. As i say, certainly we are proud of the
judiciary in the province of British Columbia, and indeed I
know that other members speak with equal pride about the
record of the judiciary throughout the country.

The judiciary plays a very important role in Canadian
society, a role which is sometimes not given the recognition it
should reccive. As we know the federal judiciary-and I am
speaking now only of the federal judiciary-handles a wide
range of issues which concern Canadians including both crimi-
nal and civil matters. The federal courts handle matters such
as the income Tax Act, immigration questions and the super-
vision of various federal tribunals; that particular level of the
judiciary is perhaps one of the least understood, yet one of the
most important in Canadian society. As we know, Parliament
has responsibility for supervising to some extent the compensa-
tion levels of judge and appointments to the Federal Court of
Canada and ultimately to the pinnacle of our judicial system,
the Supreme Court of Canada.

Many Canadian citizens do not appreciate the difficulties
involved in being a member of the judiciary. It is important
that Canadians respect and understand the vital role which
members of the judiciary play in Canadian society. For exam-
pie, one need only imagine the difficulty involved in properly
charging the jury in a complex criminal case, covering every
aspect of the charge carefully knowing that every word will be
scrutinized by a court of appeal if the decision is appealed.
Also one can imagine the great burden which is placed on a
judge in considering the difficult and often vexing question of
sentencing.

I should like to say a word or two about the whole area of
sentencing because it is one of the most important obligations
and responsibilities of our federal judiciary. When we talk
about sentencing in the criminal justice system, it is fair to say
it is absolutely essential that our federal judiciary should have
a clear understanding and knowledge of exactly what is
involved in the sentences they are imposing. Too many mem-
bers of the federal judiciary, and indeed of the provincial
judiciary, have an inadequate concept of the prison system of
the country. i suggest it is incumbent upon any judges in the
country whose task includes sentencing convicted criminals, to

have the obligation and responsibility to observe at first hand
conditions in the Canadian penal system so as to be more
aware of the kind of justice they are dispensing, in order to be
more aware of the failure, in many respects, of the Canadian
prison system, in order that hopefully, in considering appropri-
ate sentences, they might look very carefully at alternatives to
imprisonment wherever such alternatives are feasible. Certain-
ly we will welcome the proposais which the Minister of Justice
and Minister of State for Social Development (Mr. Chrétien)
has promised for some time designed to make the opportunities
for alternatives within the criminal sentencing system more
appropriate. Those opportunities are presently lacking, but
within the present sentencing system i think it is fair to say
that our judiciary has not shown the kind of flexibility it
should have shown. They must turn so readily to imprisonment
but, in appropriate cases, they must consider alternatives such
as restitution, the concept of community service, and the
concept of fines geared to ability to pay.

Also, our judiciary must look at the concept of fairness in
sentencing. I should like to give one example which was raised
recently of inequity in sentencing. I know that our judiciary
has by and large attempted to apply an even hand in the very
difficult process of sentencing, but unfortunately when there
are instances such as the one I am about to relate, it tends to
bring the entire federal judiciary and its sentencing process
into question. I should like to compare the sentencing process
in the case of the late Clarence Campbell, on the one hand,
and on the other hand, in the case of Jean-Claude Parrot. I
quote from a column by Allan Fotheringham who dealt with
this question. In the introduction to the comparison of these
two cases, he said:
White-collar crime still pays. If you're going to break the law, for hcaven's sake
wear your best suit (not to mention your best lawyer) to court. The jails are full
of grubby little men who do stupid things. They seldom arc overflowing with
ihose who do extremely clever, illegal things. Fiddling with large amounts of
money is one thing, but if you really want to stay out of trouble, don't get caught
stealing hubcaps.

The column in question went on to point out that Clarence
Campbell was found guilty in February of a very serious
offence involving an attempt to bribe a member of the other
place, a member of the Senate, in return for assistance on a
government contract. The trial judge at that time said that this
was an affront to the fundamental values of Canadian society
which must be denounced in strong terms. Well, what were
those strong terms? Mr. Campbell received a token one day in
jail and a $25,000 fine. In fact, he served some five hours in
jail and the NHL had already raised over $50,000 to assist
him with his legal fees.

* (2020)

In contrast, we have the case of Jean-Claude Parrot, leader
of the CUPW who led a legal strike of postal workers which
started on October 16, 1978. Three days later Parliament
passed back-to-work legislation and Parrot, on October 25,
sent his people back to work. He and four of his fellow officers
were charged under section 115 of the Criminal Code for
defying an act of Parliament. The maximum penalty is two
years.

COMMONS DEBATES December 1, 19805220



COMMONS DEBATES

Mr. Breau: He did not defy the law.

Mr. Robinson (Burnaby): Keeping in mind the one-day
sentence imposed on Clarence Campbell, what was the penalty
the trial judge imposed on Jean-Claude Parrot, a man that
Chief Justice Gregory Evans of the Ontario Supreme Court
called an honest and dedicated man? He was given a sentence
of three months in prison. Contrast that with one day to
Clarence Campbell for attempting to bribe a Liberal Senator.
The hon. member in the Liberal benches opposite suggests
there was not a violation of the law. If it is not a violation of
the law to attempt to bribe a member of the Senate to obtain a
favour, i do not know what a violation of the law is.

It is important that the public see clearly there is equity and
fairness in the sentencing system in this country. Cases such as
the one I have outlined, unfortunately, do not enhance that
impression.

The law and our judiciary must be more sensitive and more
accessible to the poor and minority groups. The courts must be
accessible to all citizens in this country. Recently we have seen
cutbacks in legal aid programs, which mean that the old adage
about there being one law for the rich and one law for the poor
is, unfortunately, a reality in some cases. It must be a funda-
mental precept of the Canadian criminal justice system that no
man or woman in this society should be denied justice, denied
their day in court, because they do not have enough money to
pay for a lawyer.

Mr. Speaker, we are talking about the Judges Act and about
the role of Parliament in dealing with the federal judiciary.
We know that as a result of the proposals by the government-
proposals with respect to an entrenched charter of rights which
we support-the role of the courts will be substantially
enhanced. We welcome the principle of an entrenched charter
of rights, a charter which says no Parliament and, indeed, no
provincial legislature at any given time, can through a tran-
sient majority, take away fundamental rights which many
Canadians thought they had yet which could be swept away at
a moment's notice, as we have seen in this country on too
many occasions. We saw it in 1970 with the proclamation of
the War Measures Act; we saw it in 1942, and following that
the scandalous treatment of Canadians of Japanese origin who
were interned and whose property was confiscated. To this day
they have not been adequately compensated. We recognize and
we support the increased role of the judiciary. In interpreting a
charter of the fundamental rights of all Canadians, we recog-
nize there are very serious flaws in the proposal which is
presently being studied by the Special Joint Committee on the
Constitution. We do accept, as i say, that our judiciary will
have a more activist role, a broader role in interpreting this
charter of rights.

For example, the very first section of the proposed charter of
rights as it is now worded, is a section which is being con-
demned by every group which has studied it and which has
appeared before the constitution committee. This means it will
be up to the courts to decide what the appropriate limits are on
the fundamental rights and freedoms of Canadians.

Judges Act

Under section 7 of the proposed charter of rights it will
be up to our courts to determine what constitutes the principles
of "fundamental justice", a new concept in Canadian law. If
reasonable amendments are accepted, as we certainly hope the
Minister of Justice will see fit do, then important decisions
concerning what constitutes unreasonable search and seizure,
what constitutes unreasonable denial of fair bail, will be left to
the courts to decide-not just the Supreme Court of Canada
but the federal judiciary at every level.

Perhaps one of the most important obligations of our federal
judiciary under the proposed charter of rights will be that
under section 15; to determine whether there has been a
violation of the right of all Canadians, men and women, to
equality before the law and to the equal protection of the law.
The record of our judiciary on the interpretation of the words
"equality before the law" is not one of which we can be proud.
That is why we in this party will be proposing amendments
which are being urged upon the committee by a number of
groups and individuals make it clear that when we talk about
equality before the law we are not talking about the concept
which has been determined by the Supreme Court in this
country to be merely one of equality in the administration of
the law but, rather, about equality in the law itself. We talk
about no Canadian being denied equality before the law on the
basis of some unreasonable distinction. As I say, we recognize
that in the interpretation of the charter of rights our judiciary
will have an increased role. And we welcome the entrenchment
of a charter of rights.

But i must say there is another section of the proposed
charter of rights which would take away any discretion our
courts should have. It is with respect to that section we hope
the Minister of Justice will listen carefully to the representa-
tions which have been made by many groups. We hope he will
listen to amendments which we shall be proposing. What
section 26 of the proposed charter does is tie the hands of our
federal judiciary and say they have no-

Mr. Deputy Speaker: Order, please. Is the minister rising on
a point of order?

Mr. Chrétien: Yes, Mr. Speaker. I would like to ask the hon.
member if he has anything to say about the salaries of the
judges. He seems to have avoided it since he started his speech.
He is dealing with the bill of rights and other matters, to
which I have no objection, but i would like to know how his
party stands on the pay increase and if he has any intention of
voting for it.

Mr. Robinson (Burnaby): I know that members of the
judiciary and others will read with great interest the eight-
minute speech of the Minister of Justice. If that is all he had
to say about the judicial system in this country then I think it
is a rather sorry commentary on his understanding, knowledge
and recognition of the importance of the judiciary in this
country. I intend to take the full 40 minutes which i have been
allotted. I hope the Minister of Justice will perhaps give more
serious recognition later on in the course of this debate to the
role of the federal judiciary and not merely talk for a few
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minutes about the salaries and pensions. Mr. Speaker, 1 will
certainly be dealing wjth those. 1 arn sorry to hear that thic
federal justice minister, unlike his three immediate predeces-
sors, said flot a word about the important role of the judiciary
n this country. We on this side of the House recognize dhat
role and respect il.

1 was talking about section 26. Since we recognize the
importance and competence of our judiciary, 1 arn urging the
goverfiment to give very serious consideration to permitting a
discretion in our judiciary to exelude evidence which lias been
obtained in a way that would bring the administration of
justice into disrepute. Surely, if we are to have confidence in
our courts and confidence in the federal judiciary, it is flot
good enough to say to thern they mnust accept evidence nu
matter how tl is obtained, whether illegally, through the use of
force or duress or, the use of illegal search and seizure. It is
incumbent upon the goverrirnent to say, -We trust you. We
trust the judiciary to exercise its discretion wisely"- Indecd,
they should have that discretion. We hope the goverriment will
recognize that in dcaling with the charter of riglits.

We recognize the fondamental and important role of an
independent judiciary. There are some 657 federally-appointcd
judges at aIl levels in this country. Their job is flot an easy one.
1 would like to quote from some comments made b> .Judge
Learned Hand, the eminent American judge who, in answcring
the question: What makes a good judge'l was quoted as saying
that, in interpreting a constitutional document, a judge should:

-havte at la~t. bowittg acqu.îînt.ncc wîth Acton and Mtîniland, wilt Thsuc>\
dides. Gibbon atnd Caris le. with I lotîter. Dt, Shatkespeare and Milton.' with
M tchiaveli. M ontaignte and Ra be lais î wiih Pi.tt o. Bacon, Hlume a nd Kanlt

. For i n suc.h nat ters et crstht np t urns upttn t he spi rit tin wincîmh he ,tpproachies
t he questions bel ore hinit

( 2030)

The role of the federal judiciary is indeed a difficult one.
The independence of the judiciary is surely the cornerstone of
the Canadian justice system. We must flot for a moment
tolerate any threat or any incursion into that independence. 1
arn glad to sec that the days of telephoning judges by certain
members of the cabinet opposite appear to have gone by. The
appearance of justice is very. very important. and tl is flot good
enougli to suggest that because a certain individual bas a
position in society or is a cabinet member in a governinent lie
or she can pick up a telephone and talk to a judge. We rejeet
that concept.

We say that there must be one law riglit across the land for
aIl citizens and that nu person, nu matter how powerful, should
ever have special access to judges as was outlined in the case
known as the -Judges Affair", the sorry incidents of telephon-
ing judges in our fairly recent past. We say that the indepen-
dence of the judiciary and the rule of law are cornerstones of
our Canadian justice system.

We await with interest the government's response to the
question of the rule ut law and how it wîll apply whcn there
have been violations of that law by members of those who are
pledged to enforce tliat law. We wait with interest the outeome
uf' the Mcl)onald commission and w~iîh es en greater interesî

the response of tbis goverfiment to the recommendations of
that commission.

With regard to the importance of the judiciary, we do flot
deny there aic certain areas which can bc updated. In soute
respects the powers which are given to the judiciary are
obsolete. For example, une of the powers of' the judiciary
which is surely obsolete is its power to cite contempt for what
is known as -scandaliling the court". That power is obsolete.
lndeed, it had flot been used in Canadian society until recently
when it was revived in the case of the hon. member for
Papineau (M4r. Oucîlet)-I hope that he will make some
contribution to this debate and give us his thouglits on the
independence of the judiciary, pcrhaps with a particular com-
ment un the role of the Quebec judiciary. We know that this
power was used in the case of the editor of a New Brunswick
newspaper.

The concept of contempt by scandalîzing the court was
described at the turfi of the century by flie British House of
Communs as -giving an arbitrary, complete and sweeping
power to the judiciary". Indeed, it was dealt with by the
judicial committee of the Privy Council which said -contenmpt
of court convictions for scandalizing the court have become
obsolete" and "the courts could ceave to public opinion, attacks
or comtinents derogatory or scandalous to them". Surely, that
pow~er should bc removed from the hands of our judiciary, and
1 arn sure the judiciary itself would overwheliningly welcorne
that suggestion.

There are other suggestions with respect to updating the role
of 1the fedleral judiciary. It bas been suggested that the descrip-
tions -my Lord" and -my Lady", arc outdated and that with
equal respect members of the judiciary could be addressed as
-Your Honour". There are those who suggest, and 1 think
properly, that the scheduling of our legal calendar lcaves
something to be desired-that perhaps the sommer recess in
iuly and August should be looked at with the idea in mind of
rotating vacations, thereby serving Canadians better in the
administration of justice.

There are other areas-

Mr. Baker (Nepean-Carleton): How about air conditioning
in the courts?

Mr. Robinson (Burnaby): The hon. member for Nepean-
Carleton (Mir. Baker) bas quite properly pointed out that
Ontario courts in many cases are flot air conditioned. Natural-
ly. the administration of justice is the responsibility of the
Conservative provincial goverrimrent, and 1 will be pleased to
make representations to that goverrimient on behaîf of the hon.
member. We must also look at the areas of discipline and of
continuing education for our fedleral judiciary. We welcome
the establishment of the Canadian Judicial Council in 1971.
However, il is argued that there should be some public involve-
ment in the discipline and the continuing educatton process of'
our federal judiciary. It is flot good enough to have a system
whereby judges judge other judges, though that indeed is the
systemn as it now stands.

COMMONS DEBATES December 1, 1980



December 1, 1980 COMMONS DEBATES 5223

There are flaws in that system, and I need only point to the
example of a recent case involving a distinguished member of
the judiciary of the province of British Columbia. Certain
allegations were made against that member of the judiciary
and, frankly, an investigation should have been carried out. It
is not enough to say that because the member of the judiciary
resigned from the bench, there was no mechanism whatesoever
at that point for reviewing his conduct. Surely, if in the eyes of
the public there is to be confidence in our federal judiciary,
there must be some way of reviewing the conduct of members
of the judiciary in those very rare instances in which there are
suggestions of impropriety. It should not be good enough for
members of the judiciary simply to resign, thereby effectively
cutting off ail scrutiny.

It was noted with some interest-and I must say this
because I believe it is relevant-that the judge in question had
sat and, indeed, delivered judgment in a case in which the
whole area of prostitution was front and centre. The issue in
the case in which this particular individual rendered judgment
was whether or not a customer of a prostitute could be charged
under the Criminal Code. Surely, in view of the allegations
against that particular member of the judiciary, there should
have been a full and complete investigation.

Of course, we have a fine judiciary in this country. We have
come a long way from the days when, as was suggested in one
Ontario appeal court, ail that was necessary was for counsel to
appear before the court of appeal and to indicate that he was
appealing from the judgment of Mr. Justice "X" for the court
of appeal to say, "Thank you very much, Mr. Solicitor; do you
have any other grounds for your appeal?" And he would get
no further. Fortunately, these days are in the past.

With that brief introduction, i would like to turn now to
some of the specific clauses of Bill C-34. One of the three
major areas covered is provision for some 20 additional judges
throughout the country. The other two provide for substantial
salary increases for the federal judiciary and changes to the
pension provisions. I will not comment on the provisions for an
increased number of judges throughout this country, except to
say that i believe it was Tommy Douglas who welcomed
similar provisions in 1975 by saying that "at least with the
appointment of these additional judges, there will not be as
many lawyers in Canada!" I say that as a lawyer and intending
no disrespect to my fellow lawyers.

Mr. Baker (Nepean-Carleton): You intended no humour,
either!

Mr. Robinson (Burnaby): Certainly, we have no objection to
this reasonable response to the concerns of provincial attorneys
general that there should be additional judges in their jurisdic-
tions. However, in the area of appoirtments there are a
number of aspects which could be raised. We have serious
concern about the rather incestuous nature of the present
consultation process with the Canadian Bar Association
through a special committee which consults with the minister
of justice. A member of that committee, of ail men, may pick
up the phone and, often on the basis of hearsay evidence, make
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a recommendation to the minister of justice. Surely, that
should not be the only vetting process for the federal judiciary,
that this kind of hear-say evidence can be accepted.

We suggest that the process be broadened-that some type
of independent commission be statutorily entrenched to ensure
that the sweeping powers of the minister of justice in appoint-
ing judges are exercised carefully. For example, such a statute
could specify that an adequate number of women be appointed
to the federal judiciary. If there is one area which stands out
above aIl others in the area of appointments, it is the abject
failure of governments, both Conservative and Liberal, to
appoint women as members of the federai judiciary. Not one
woman has been appointed a judge by the Conservative party
since confederation, although the Conservative party had an
opportunity to do so in the last Parliament. No women judges
have been appointed by that party in its entire history. At the
moment there are 20 women who sit as federal judges. In
Canada's history, 21 women have been appointed to the feder-
ai bench and 20 of the 21 women still sit on the federal bench.

* (2040)

Mr. Baker (Nepean-Carleton): How many did the NDP
appoint?

Mr. Robinson (Burnaby): We know that the NDP appoint-
ments are coming soon.

Some hon. Members: Oh, oh!

Mr. Robinson (Burnaby): The excuse has been there were
not enough women in the legal profession, but that is no longer
the case. The number of women practising law and distin-
guishing themselves in that practice is now much greater. i
challenge the Minister of Justice to give this House a commit-
ment that the next Supreme Court of Canada justice he
appoints will be a woman. Surely that is not an unreasonable
request to make. i note that the newly elected President of the
United States has made a similar promise. However, i must
say there are some of us on this side of the House who are
sending vitamin pills to members of the United States
Supreme Court, urging them to maintain their health, at least
for the next four years. Surely it is incumbent and long
overdue for this Minister of Justice to make a clear commit-
ment that the next Supreme Court of Canada justice to be
appointed by him will be a woman, and that he will appoint
more women to the federal judiciary.

In the past we have seen too many examples of political
patronage as the basis for appointments. There have been
some recent examples, but i will not dwell on those.
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Mr. Baker (Nepean-Carleton): Go ahead.

Mr. Robinson (Burnaby): I know that all members of this
House hope that this will be a thing of the past.

The hon. member for Nepean-Carleton has suggested that I
go ahead. I will not, for example, give the example of the
Supreme Court of Canada justice who was appointed by the
Conservative party and who just happened to be a Conserva-
tive candidate in the province of Quebec. I will not give the
example of a former Liberal member of Parliament who was
appointed to the federal court bench in 1978 to make way for
the present hon. member for Lincoln (Mr. Mackasey), who,
unfortunately, ran third that year. I do not have to give the
example of the hon. member from Nova Scotia who was
appointed to the provincial court bench because a deal was
made. He said quite openly that a deal was made between
himself and the Liberal government of the day because he was
not appointed Speaker of this House. I do not have to give
specific examples.

An hon. Member: Are they good judges?

Mr. Robinson (Burnaby): The minister responsible for ama-
teur sport will know of the example about which I am talking.
Political patronage should play no part in the appointment of
judges in this country. Hopefully those days have come and
gone.

I would like to turn to the question of salaries.

Mr. Chrétien: Mr. Speaker, I rise on a point of order. This
matter involves an official of this House who served it very
well. He was appointed to the bench, not by the federal
government, but by the provincial government of Nova Scotia.
For the hon. member to impute motives of wheeling and
dealing is inappropriate. I think the hon. member should
refrain from casting doubt on people who have served this
House and have served as judges honourably in the last few
years.

Mr. Robinson (Burnaby): Mr. Speaker, I must quote from
the letter sent by a former member from the province of Nova
Scotia. He said, referring to the Liberal government:

The government, however, feit an obligation to me, and I understand tried to
carry it out then with a judicial appointment. Mr. Stanfield felt, and I agreed,
that I should serve at least a part of my term. Time, one might say, marched on.
I am now advised that the provincial government-

I believe that was the provincial goveriment headed by the
Minister of Labour (Mr. Regan). The letter continues:
-will authorize my appointment as a provincial judge, which carries out the
understanding reached in 1974. I have decided to accept the same since,
essentially, that has been my position since 1974.

Mr. Lynch, wrote the column in which the letter appeared.
He asked:
If we were permitted to question the learned judge, we would ask: What
'understanding'? What 'position'? What 'principle'?

There is no question but that it was a deal. As I have said,
hopefully those days are past.

Mr. Regan: Mr. Speaker, I rise on a point of order. I was
premier of the province of Nova Scotia as the time the
Conservative member Robert McCleave, a very able and
respected member, was appointed a provincial judge in Nova
Scotia. I do not know how the NDP runs a government, but
the cabinet of the government of Nova Scotia at that time
decided on the appointment of Mr. McCleave based upon his
abilities and the respect which the people of Nova Scotia had
for him. His appointment was not based on any federal
government considerations.

Mr. Deputy Speaker: Order, please. It appears that we are
entering into a debate, and I invite hon. members to respond in
the normal way.

Mr. Baker (Nepean-Carleton): Mr. Speaker, I listened qui-
etly to what the hon. member for Burnaby (Mr. Robinson)
said. What he said is most unfair and wrong. He was wrong, as
has been pointed out by the Minister of Labour (Mr. Regan),
at least with respect to His Honour Judge McCleave. When
Judge McCleave was a member here he was appointed Deputy
Speaker of this House of Commons by a party which does not
bear the label that Judge McCleave wore when he was fortu-
nate enough to be among those who could defend themselves in
this House.

Second, I think this is a place of free debate, but it is a free
debate with some discretion.

Mr. Deputy Speaker: Order, please. With all due respect to
the hon. members who have spoken, this may be difficult to
accept as ordered. It appears there is a very substantial
difference of opinion. I would hope hon. members in the course
of debate would respond, but the hon. member for Burnaby
(Mr. Robinson) does have the floor. He will, of course, take
responsibility for his own remarks.

Mr. Robinson (Burnaby): Mr. Speaker, I see that my time is
drawing to a close. I want to refer to two other aspects of this
bill which give us serious concern. I will deal with the first
briefly. It concerns the question of proposed salaries for
judges.

Naturally we recognize that Parliament has the responsibili-
ty to set salaries which are fair and just. They must reflect the
seriousness with which we take the federal judiciary and we
must recognize also that often there is a considerable financial
sacrifice involved in accepting an appointment to the federal
bench. However, our party will be elaborating on this point in
committee. But the proposed salary increases go far beyond
those recommended even by the independent Dorfman com-
mission and the Canadian Bar Association itself. We should be
looking at narrowing the income gap not widening it. While
recognizing the importance of a fairly and adequately paid
judiciary, we will be expressing concern in committee about
the levels of the proposed increases.

Next is the question of the proposed pension provisions
under this bill. They are nothing short of scandalous. The
Minister of Justice came before us in the fall of 1975 and said
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then, as President of the Privy Council, that it was time
members of the federal judiciary at least contributed to their
own pensions. He brought in a bill requiring that contributions
be made by the federal judiciary to their pensions. That bill
was effective December 20, 1975. The same minister now
comes before the House and suggests that contributions should
no longer be made by the federal judiciary to their pension
plan but that we should refund with interest all of the contri-
butions made so far. Surely that is an unacceptable provision.
Surely members of the federal judiciary have the same respon-
sibilities of citizenship as do all other Canadians. They pay
taxes. It is not unreasonable to ask the federal judiciary to
contribute to their pension plan in the same way as other
Canadian citizens do, and as members of Parliament do.

We urge the government to reconsider this particular clause
of the bill, a provision not even asked for by the Canadian Bar
Association.

a (2050)

I conclude by saying once again that we recognize the
importance of an independent judiciary as being the corner-
stone of the Canadian judicial system. We recognize the
importance of the rule of law, the strength and vitality of the
Canadian federal judiciary. We hope that after examination in
committee we will ultimately come up with a better bill, a bill
of which all members of this House, ail members of the
judiciary and the legal profession can indeed be proud.

Mr. MacKay: Will the hon. member permit a question?

Mr. Deputy Speaker: The hon. member's time has expired.
The question may be accepted only with unanimous consent. Is
that agreed?

Some hon. Members: Agreed.

Mr. MacKay: Mr. Speaker, I came into the House as the
hon. member was speaking. I want to say in passing that I
commend him on some of his remarks with regard to sentene-
ing and so on. However, there is one remark that I wonder if
he researched. I understood him to refer to the "late" Clarence
Campbell. I wonder if he is aware of what he said. As far as I
know, Clarence Campbell is still alive.

Mr. Baker (Nepean-Carleton): That is more than you say
about the member.

Mr. MacKay: While I am not one of his greatest fans,
keeping in mind the way he treated Don Gallinger, Billy
Taylor, Maurice Richard and his former friend and partner
Andy Anton, I would like to think he is still around in order to
continue some of the judicial proceedings in which he is
embroiled. I wonder if the hon. member can tell me whether
Clarence Campbell has really expired.

Mr. Robinson (Burnaby): Mr. Speaker, I do believe that my
reports of his death are greatly exaggerated.

Hon. Marcel Lambert (Edmonton West): Mr. Speaker, I
would have hoped the hon. member for Burnaby (Mr. Robin-
son) would have concentrated on this bill, which contains

Judges Act

many provisions, rather than engaging the House in what 1, as
a lawyer with some 30 years standing, can only characterize as
gutter-depth denigration of the legal profession. He reminds
me of one of those who always walks along and at intersections
looks for horse dung, cigarette butts and chewing gum wrap-
pers. That is about the level of what is found there.

Mr. Robinson (Burnaby): On a point of order, Mr. Speaker.
Surely there are some standards in this House with respect to
the kind of language which can be used against hon. members.
I would hope that those standards would be adhered to.

Mr. Deputy Speaker: The Chair is paying careful attention
as to parliamentary and unparliamentary remarks and has
detected nothing so far that can be considered unparliamen-
tary.

Mr. Lambert: The hon. member will learn. This bill is much
more important than the government seems to imply when it
asks this House to accept it and possibly to consider all of the
implications. I am not concerned about what the judiciary is
going to do with regard to a new constitution. That is a lot of
tripe in this debate, but very important in another debate.

What we have to consider here is a proposai to increase the
number of judges in certain provinces and to note that some of
the provinces have moved away from a district and superior
court level. New Brunswick and Alberta have merged the
courts in their provinces and Saskatchewan is about to do the
same. There is a proposai to increase the salaries of judges at
all levels. I want to take hon. members through those implica-
tions because not only do they tie in at the level of federally
appointed judges, but many provincial departments of justice
and solicitors general have more or less tied the salary scales of
provincial judges to the federal scale.

We then come to the pension provisions which were referred
to by the previous speaker and the hon. member for Saskatoon
West (Mr. Hnatyshyn). I had hoped the hon. member for
Burnaby would have spent more time looking at the practical
effects of salary increases and used a little of the basic
mathematics to which he might have been exposed during his
educational career. He would have realized just what salary
levels are projected in this bill.

I also want to talk about non-contributory pensions. I wish
the Minister of Justice (Mr. Chrétien) were in his place at this
moment. I recall the many remonstrations I made to him prior
to 1975 to have judicial pensions made contributory. In 1975 I
had hoped this was being done in the spirit that henceforth all
members of the judiciary, regardless of when appointed, would
make suitable pensions contributions as provided for in the
bill. But that was not the case. The "weasel" interpretation
was made that judges appointed after February 15, 1975,
would be asked to contribute the standard 6 per cent of their
salary toward a pension scheme. Ail others would continue at
their non-contributory basic level. AIl they paid was a margin
to take into account future indexing. I will deal with that in a
little while.

I invite hon. members to read Bill C-34. They will see at
what levels of salary they are and where the judges are to be. I
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want to rcad from the Parliamientary Newsletter of the Com-
monwealth Parliamentary Association of October 23, 1980.
Hon. memibers will see how this is handled in the United
States. I quote:

L.S. Senator. voted b> 78 îo i3 t o rejci the pianned 9.1 per cent pais nirea'.c
to top civil 'servants on grounds of' cconomi. If ni'. reportcd. hoi'ever. th.îi the
re.î) rc.î.on lor the dcisi.on nos thai (.ongre'smcnn were deîcrrnlined thaî secnior
ofTlcî,îl' aînd judges should noi e,îrn more th.în they cano The Senate mî1jorlîs

leaîder, Mvr. Robert BNrd. gave fins. rei'on fr.înkly. The bsoic salaries of'
Congressmnr ,îre currenily friiien .îî $68.662a ar

That is where they arc. Hon. members in this House are
paid in the $30.000 range, with an expense allow.ance. When I
came to this House in 1957, my salary was at the level of a
district court judge. Today that individual is paid $50.000. It is
proposed to pay him an additional $1 5,000 effective April 1 '1980. In other words, from the $30.000 that a member of
Parliamieni earns, the spread io a coîinty curt judge is
$65.000. It beggars description and cries out f'or some investi-
gation as to how this spread has arisen. One of the important
elements highlighted by this particular bill s the hapha.'ard
way in which senior salaries are fixed. There is a statute. the
Senate and flouse of Commons Act, which sets the salary
levels l'or members of' Parliamient, ministers of the Crown and
miembers of the other House. There are tlic order in council
people appointed at the behcst of the Prime Mînister (MVr.
Trudeau). They are guided by certain recommendations pre-
sumably from an independent advisory body, but that does not
necessarily apply. There have been some glaring exampfles of
omissions and capricious changes as a result of Privy Council
appointments and payments. Then there are, fromn the same
advisory body, salaries at the senior executive level in the
public service. We know, for instance, that under the top Privy
Council appoîntment the limit for a DM-3 or possibly a DNI-4
is in tlie $88.000 a year range. There may be one, two or three
such individuals in the Public Service of Canada. That is
considerably more than thc Prime Minister of the country is
paid. That in itself is an unacceptable anomaly. Regardless of
the personality of the Prime Minister. the position is such that
it is the prime position and that is where the prime salary
should be. Then we have a series of fixed salaries in Crown
corporations which compete partially with industry-and I
mnust say thcy arc pour eoiipctitors. For instance, there are the
banks, insurance companies and trust companies. Sec vwhat we
pay to the governor of the Bank of Canada sxho is supposed to
be the first. above ail] bankers.

0 (2100)

An hon. Member: Does he get to take homte samples?

Mr. Lanîbert: He is paid only mnaxbc a third or a quarter of
what some other heads of' banks are paid. The Federal Busi-
ness Devehopmnent Bank president is way tînderpaîd xwhich
aff'ects the salarv scale ail the way doxsn into mnid-manage-
ment. That corporation spends its finie training credit officers
who are then siphoned off into various parts of industry v.hich
pay better. Frankhy, tl is not fair. Then we have the judges.
whose salaries are 'fixed by statute. This statute is a Jimper as
to time. The situation is most unfair to the judges who depend

upon the hazards of the parliamentary calendar to have their
salaries adjusted. In this particular bill two annual increases
are included, but they are ail going to faîl in with the other
increases in one year. As a matter of fact, at the presenit rate
of progress it could be that both of them will faîl into the year
1981 with the other inereases. So. the judges will be hit just
that much harder, possibly on incorne tax. although at their
level most judges at their marginal rate would be at the top 47
per cent on a good portion of their salaries.

Dealing with, shahl wc say, the middle court, 1 will rcad
salaries now provided. The current salaries in effect since April

11978, are as follows: in the Supreme Court of Canada, the
Chief Justice, $72,000; puisne judges, $67,000 each; in the
[-ederal Court of Canada. the chief justice and the associate
chief justice, $62.000 each. These are basic salaries. There arc
sortie adjustments and representational increments of up to
about S3,000 for various positions. Other judges in the federal
court, $57.000. In the superior courts of a province, the chief
J .ustice and associate chief justice. $62,000; other judgcs,
$57,000. The judgcs of the Supremne Court of the Yukon
Territories and the Supreme Court of the Northwcst Territo-
ries, $57.000 cach. The last level of federally appointed judgcs,
the chief judge and the associate chief judge of the county and
district courts, $55.000, and other judges. $50,000.

This bill proposes to increase the salaries for the years 1979
and 1980. The Chief Justice of Canada wiIl receive an increase
of $8,000) a year for a total of $ 16.000 bringing hirn to a level
of' $88.000 on thc passage of this bill. The puisne judgcs v.ill
gct a total of' $8 1.000 because their prescrit le% els are $67.000
and îhey will gct total increases of $14.000. The salary of the
chief justicc of the federal court will go to $76.000 and those
of' tlic other judges wiIl risc fromi $57.000 to $70,000, such as
the superior coturt judges in aIl of the provinces. The salaries of
district court judges will risc to $50.000 plus $15,~000. In other
words, they wilI go to $65.000. 1 have made a tabular list but
unfortunately, as 1 immediately noticed, 1 made one mechani-
cal error in the Supreme Court calculation: 1 am short by
about $13.000. but 1 might point out that an appointmcnt of
15 vears is the minimum required for a vesting of pension.

In this act thc wording is "shahl", the governor in council
shahl grant a pension to a memiber of the judiciary after 15
years of service. If hon. members turn to clause 16 of' the bill,
they xwill read the conditions under which a judge, having
reachcd age 65 with 15 years of service. may retire. There are
other provisions and then a condition whercby a judge, havîng
reached retirement age after ten years of service, miay get a
fll pension. Then there are proportional pensions.

I v.ill not say that I am a mathernatical genîus. but on the
basis of inv calculations-and tl may be that I am slightls
()ut--some of' my friends appointed to the Court of' Qucen's
Bench division in the province of Alberta %vill reccive salaries
as of this year of' $70.000. There is a formula in the bill whieh
says that salaries of judgcs shahl be increascd annually by the
lesser of' 7 per cent or the average of' industrial m~age increases
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in the country. That is the formula which is applied to the
salaries of members of Parliament. The only difference is that
members of Parliament started on a base of $24,000, whereas
judges of the Court of Queen's Bench start on the formula at
$70,000. Let me assure hon. members that the results are
dramatic. At the end of ten years, in 1990, the judge who is
appointed this year will be drawing down $138,923 per annum.
In 1995 when he will have completed his 15 years so as to
draw a pension, his salary will be $194,844. Those poor men
and women!

Pension entitlement shall be two-thirds of salary on retire-
ment, and two-thirds of $194,844, comes to the small and
measly sum of $129,950 retirement pension in 1995, and in
some cases it will be 1990.

That is for those men and women being appointed today
who will serve their time. That is for the Court of Queen's
Bench division, which is the middle range of court levels.

I now refer to Supreme Court justices. Their finishing
salaries will be somewhere around $215,000 in 1995. Accord-
ing to my figures, in ten years the salary increase under this
formula of 7 per cent compounded without any of the rest
provided for in the bill-because there is a sweetener in the
bill which does not apply in the case of anyone else-is 198.4
per cent, and in 15 years it is a mere 278 per cent.

I wish the Minister of Justice or his parliamentary secretary
were here to defend those figures. Judges have to be paid well,
but outside, possibly, of some of the senior positions in the
country such as chief justices and Supreme Court of Canada
justices many judicial offices are filled by men who sought
them because they cannot-and refuse to-put up with the
hassle of private practice. I know many of my contemporaries
and men who are perhaps ten years younger than I are going
to provincial solicitors general and asking to be appointed
provincial court judges. They are senior partners in good and
medium-range law firms.

They are men who earn $75,000 or $80,000 per year
without the bat of an eye, but they will not put up with
constant hassles with junior partners who want to become
millionaires or aspiring rnillionaires in the first five years of
practice, who want to cut corners and who are not prepared to
abide by the standards which have developed in the practice of
law after years of experience. Many of these men in rny home
province have told me that that is why they want to seek the
peace and honour of the bench.

If I am to be a county court judge, I start out this year at
$65,000, and with the indexing formula of 7 per cent-even if
it is not reviewed by commissions every three years to be
upgraded in order to meet increases in the cost of living, which
does not apply in the case of members of Parliament-in ten
years' time i shall be earning $128,900. True enough, we do
not know what the value of the dollar will be at that time but,
by God, where are the rest of the people going to be? The
government has laid down this yardstick for the future. This is
where this bill is important: It is a yardstick for salaries of
senior public servants because, if we look further at the bill, we
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see that the Auditor General is tied into this particular salary
schedule with the Chief Justice of the Supreme Court of
Canada.

The salary of the Commissioner of Official Languages is
tied into this bill as is the salary of the Chief Electoral Officer.
In committee I will find out-and I hope hon. members will
help me find out-about their pensions. Will theirs be non-
contributory as well?

I corne now to the last indecency in this bill. It is proposed
that all contributions made by judges since 1975 shall be
reimbursed, and any contributions made by any judges who
since 1975 have died shall be repaid to their estates. That is
only fair if we accept the principle of repayment, but on this
question of contribution or non-contribution with respect to
pensions, judges are the only ones in the public service whose
pension schemes were non-contributory. This was brought in in
1975, effective February 15, as I have said before, but why
was contribution not applied to al] judges then occupying their
positions? Certainly in the fluxion of time there would have
been some windfall gains for a few of them, just as we
accepted windfall gains when we created the Canada Pension
Plan. A number of people did not contribute the nine years as
required for full contributions, but if my memory serves me
correctly, any person having reached the age of 64 at the time
of the act's coming into effect, or something akin to that,
would after five years be entitled to full benefits. So there was
a windfall gain-a small one.

We accept that because no scheme can provide that all
persons shall pay the same amount and receive the same
benefits. That is what should have happened in the case of the
Judges Act. Now they have corne around, I am told, and have
convinced the bureaucrats, who have convinced the Minister of
Justice, that they should not pay. That is wrong. Some are
paying in and some are not. Every last one of them should pay
in, and we will find out on an actuarial basis just what the
equivalent of that non-contributory pension is. I have made
statements before and I make statements-

* (2120)

Mr. Robinson (Burnaby): Mr. Speaker, I rise on a point of
order. I wonder whether the hon. member would permit a brief
question on the subject?

Mr. Lambert: Yes, a question, not a statement.

Mr. Robinson (Burnaby): The hon. member has referred, I
think quite properly, to the scandalous situation of non-con-
tributory pension plans and the refunds of the contributions
proposed in the bill before us. I wonder if the hon. member
would explain then why it is that the previous minister of
justice in the Conservative government proposed exactly that
in a letter dated December 20, 1979, to members of the federal
judiciary. Why is it that the hon. member's own government
proposed exactly the same scheme as that to which he now
objects so bitterly?
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Mr. Lambert: Well, Mr. Speaker, to justify the hon.
member, who is a great nit-picker, and also the hon. member
for Vancouver-Kingsway (Mr. Waddell)-those swashbuck-
ling legal twins from Vancouver-] will say that that letter
was written per incuriam by the members of this caucus. I will
say it quite flatly: I have opposed this matter from the
beginning, and I am opposing it now-

Some hon. Members: Hear, hear!

Mr. Lambert: -because I want to ask hon. members too, in
case they have not done their homework, how much does
anyone consider should be paid to an honourable judge in the
Queen's Bench Commission who concludes his career on a
salary of $194,844, plus or minus several hundreds of dollars,
to yield to him a pension of $129,000 per annum after 15
years' purchase with a 50 per cent survival benefit of $65,000
for his widow or, in the event that the judge is a woman, for
her male survivor? I have made statements in the House and 1
do not think I am far wrong, that in order to achieve that same
pension level, a judge would have to be paid $194,000 in his
final year and he would be paid 100 per cent more on hi- scale
of salary to yield to him tax-paid dollars which would buy that
15-year purchase annuities contract. Remember this: income
tax is at 47 per cent. If anyone should think that it will be easy
to buy a contract yielding $129,000 per annum to be indexed
on the basis of the scales provided in this act with that
escalating formula, he has another think coming. I have asked
actuaries about the situation and they have thrown up their
hands and said the conditions are too variable. True enough, a
man may serve 30 years and therefore the benefits for pension
purposes are much less per annum because he can purchase a
longer contract.

This bill provides a mare's nest of problems. It points up the
illogicality of the ad hoc system we have of setting salaries of
senior public servants in this country. I am not denying that a
competent judge is not worth $70,000 a year or, in the case of
the Chief Justice of Canada or the puisne judges of the
Supreme Court, that they are worth their salary, but I will
deny most vehemently, that members of Parliament, many of
whom are the intellectual and other equals of these judges,
members who work a lot longer hours and have no security of
tenure, are overpaid. I say they are paid a relative pittance. I
am one of them, but I have had almost 25 years here. There
are few of us here who can speak out like this. It is a crying
shame and there is a scrambling of values that is quite wrong.
I can go into various areas and pick up some more
inconsistencies.

This brings me to my last point because, having diagnosed
an ill, I want to prescribe a remedy. I have brought this
forward before, in an adjournment debate in July, and I have
set down a private member's motion to this effect; I hope it
will get a chance to be debated.

As sure as God made little apples, I will go after this in
committee and I will ensure that the Minister of Justice
explains this non-contributory pension scheme and the figures
I have given as a result of the escalation clause. One has to

say, "Just a minute, how silly can we be!" I want to propose to
hon. members that we consider the practice followed by our
Australian friends. Remember, we do not have a blueprint
here on the best possible procedures in Parliament. We think
we have some pretty good things around here, but on this one
we have to take a seat way back, not the rumble seat but a seat
somewhere in the fifth vehicle in tow behind our Australian
friends. They have a remuneration review tribunal provided for
in an act which came into effect in either 1972 or 1973. I
commend it to members of the House for its fairness. A
commission of three people is set up, independent of govern-
ment, before whom the government is only an interested party.
The rules say the chairman shall be a legal person but not a
judge appointed by the federal government. He or she shall be
a state-appointed judicial officer, and the other two persons
shall be also divorced from government service. No former
member of Parliament or senator can be a member of the
commission, except after seven years of continuous absence
from elected office. Once a year the commission announces
publicly that it will hear representations with regard to the
salaries from the prime minister down through all the minis-
try, members of the house of representatives in Australia, the
senate, senior public servants, heads of governments board and
agencies, and the judiciary. If the government wants to put
brakes on salary increases, it appears before the board or the
tribunal. In any event, within a fixed time the tribunal must
make its report-I think it is within 15 days, but perhaps it is
within 30 days of the report having been tabled in Parliament.
Unless 50 per cent of the members of the house shall have
signed a motion rejecting the report, the report becomes
effective.

e (2130)

That is the type of fairness which must be present in every
city in every province. Many members of the House have sat
on municipal bodies and have had their skins flailed by
editorial comments concerning the pay scales of city aldermen
and mayors; they have withstood a lot of abuse. The same
applies at the provincial level to a lesser degree, but the
favourite kicking boys in newspaper columns and other areas
are federal members of Parliament. These self-same commen-
tators do not look at their empire-building reports which are
filed and before which they all kneel down and prostrate
themselves in worship. All these reports do is pile on the agony
with more controllers at higher levels of pay. It just packs
together the bureaucracy. That is why we have expensive
inefficient government in Canada, and that is why we have
government controlled by bureaucrats rather than being con-
trolled by Parliament. I say with great regret but with great
advisement that is the situation we face in Canada.

I do not like this bill. It is not because of the increases in the
salaries of judges or their general salary level, but I do not
want to see a formula which will take off like a rocket within
the next 15 years, nor a pension scheme such as the one
proposed. If members opposite think that they can sell it to the
public, let them try. I think judges should be paid well and
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that they should enjoy a comfortable pension on retirement,
but we should not provide a financial trough which makes the
English Channel look like a mere brook. Unfortunately in my
view that is what this formula will provide.

I am glad to see the bill because I think it is one more
reason why the government and the House must move toward
a sensible remuneration review tribunal which is independent
of government and independent of the influence of individual
members and sectors of the public service. We are all working
hard for the country, but by God, we are not paid the same
way.

Some hon. Members: Hear, hear!

Mr. David Kilgour (Edmonton-Strathcona): Mr. Speaker, I
should like to speak against the contribution aspect of the
pension plan and in favour of part of the proposed salary
increases. But before doing so, let me suggest that this debate
shows what an absolute farce Parliament has become. The
Minister of Justice and Minister of State for Social Develop-
ment (Mr. Chrétien) who is on his way out of the chamber-

Mr. Chrétien: Mr. Speaker, I rise on a point of order. I am
not leaving the chamber. I am in my place. Surely I am
allowed to stand.

Mr. Kilgour: Mr. Speaker, does the Minister of Justice or I
have the floor?

The Acting Speaker (Mr. Blaker): Frankly I have some
difficulty being sure. If I do not see the hon. minister rising to
his feet again, I will continue to recognize the hon. member for
Edmonton-Strathcona (Mr. Kilgour).

Mr. Kilgour: There are virtually a million unemployed
Canadians, inflation is running at more than 10 per cent per
year, two-thirds of the persons over age 65 in Canada have
incomes of less than $5,000, the Prime Minister (Mr. Tru-
deau) is going through a checklist on how to disunite the
country, most particularly in the west, and what are we doing?

We are discussing whether or not we should increase the
salaries of judges. I should like to give a few figures. The
present salary of the Chief Justice of the Supreme Court of
Canada is $72,000. Now we must add $8,000 and another
$7,000.

Mr. Evans: And what is the total?

Mr. Kilgour: It will increase his salary from $72,000 to
$80,000-

Mr. Chrétien: How many oilmen in the province of Alberta
make more money than the Chief Justice of the Supreme
Court of Canada?

Mr. Kilgour: We are also discussing increasing the $55,000
per year salaries of county court judges by $8,000 and $7,500.

Mr. Chrétien: You are irresponsible.

Mr. Kilgour: The Minister of Justice is heckling from his
seat as usual. He knows that if the people of Canada could
listen to this sort of nonsense, they would vote each and every
one of the members of this Parliament out of office in the next
election; they would know how we are using the public time at
this point.

Mr. Kaplan: Then why are you holding up the debate?

Mr. Chrétien: Mr. Speaker, I rise on another point of order.
Let me state very clearly that the proposition in front of the
House was presented to judges in a letter of the former
minister of justice, Mr. Flynn.

Mr. Lawrence: But it was not approved by government.

Mr. Chrétien: It was sent at the beginning of the year and
with the approval of cabinet. When I hear an hon. member
from a province in which there are people with $100 million in
the bank making a fuss, because we want to give decent
salaries to the very good judiciary of Canada, and making
derogatory reference to the Chief Justice of the Supreme
Court of Canada, I think it is clear demagogy and acute
irresponsibility on the part of members like the one who is on
his feet right now.

Some hon. Members: Hear, hear!

Mr. Kilgour: I should like to inform the Minister of Justice
that when my ancestor was the chief justice of the province of
Manitoba in 1938, he was earning a salary of $5,000 a year
and he had to stay on in that role because there was no pension
at all. To make a statement indicating that there is someone in
Alberta with $100 million in the bank is so much an argument
ad hominem that I do not know how to grapple with it. I have
maintained since I came here that anyone in the House who
has taken a course in logic is under a great disadvantage, and
the Minister of Justice continues to reinforce that opinion.

Some hon. Members: Hear, hear!

Mr. Kilgour: I see that my time is running out-

Mr. Chrétien: You are filibustering.

Mr. Kilgour: I should like to deal with one aspect of the bill
at this time, the question of the pensions of judges as com-
pared to those of public servants. Public servants contribute
6.4 per cent of their salaries to pension plans, with the federal
government paying 9.5 per cent. Under the provisions of this
bill, judges will pay 1 per cent of their salaries, and these
contributions are only paper indexing. How in the name of
anything that makes any sense do judges get such special
treatment? Of course there is no answer; we will discuss it in
committee.

Turning to the area of retirement benefits, a judge can
obtain a two-thirds pension after as little as ten years of
service. Public servants receive pensions of 70 per cent of their
average salary over the last six years of employment after 35
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ycars. To obtain a two-thirds pension, they would be required
to work approximately 33 years. Both pensions arc indexed to
the rate of inflation, and there is no fund for the pensions of
judges. It is creating a new class of people, those who are
judges. Judges do flot have to pay in anything like what they
take out beeause they are considered by our so-called derno-
crats on the opposite side of the House to be special people
who should flot have to do what everybody else must do.

g (2140)

1 see mny time is quickly running out. 1 would like ta deal
with a couple of other aspects with respect to judges' pensions.
To obtain a two-thirds pension a judge need serve only 15
years, or in some instances. ten years. As 1 just mentioned,
public servants, members of the armed forces or members of
thc RCMP would have to serve 33 ycars to receive a two-
thirds pension. In other words, a judge is something special. A
poor nounted policeman who goes out and risks his life 24
hours a day must work 33 years to get the same benefits-

Mr. Chrétien: A fallacy!

Mr. Kilgour: It happens to bc the truth. 1 dare say t is
important to appreciate the difference. As 1 m-entioned, judgcs
contributed 1 per cent for their indexation-

Mr. Chrétien: Following the lcad of Jacques Flynn.

Mr. Kilgour: Mr. Speaker, 1 appreciate the Minister of
Justice has been lobbied by the lawycrs of the Canadian Bar
Association. Two-thirds of the people in this House read the
NVational, which cornes out once a month, and which has a new
article every time saying that the poor judges are undcrpaid.

Mr. Robinson (Burnaby): On a point of order. Mr. Speaker.
The hon. member is aware that this very important bill has
been awaited for some time by the federal judiciary. 1 wonder
if he is prepared ta draw his remarks to a close very quickly in
order that this miatter might be studied in comimittee rather
than needlessly prolonging the debate on this important bill.

Mr. Kilgour: 1 know the hon. member for Vancouver-Kings-
way (Mr. Waddell) is anxious to hear about the Casgrain
report.

That report made the following recommendations:
1. .1udgcx' sala ries .,hou Id bce (mcd bx ihe governor in council aller consultation

v. th a n advisory coni nttce cons!ttuted for t ha i pu rpos.

V. Whtle awaiting the ci.iblishnient of the ridvi.,or% coîtlrnittee the iudgec.

Act .,hould be amcttded to provide for an inr.rease. of ,îi 1.,1 $5,000 in ciih of
[he 'e,c, 1979,and 1980.

-3. The $3,000 allomance patd ta judges sice June 1. 1971, should bc
coinverted to at non-taxable alIov,,nce.

4. Pensiott contributions, should bc virtu.iI(% clirnînated aind fice disc.rimination
bc tuucn paymecnts tmide bu -old- and "n"" judges should bce lîit.intttd

S. The gap beincen salatries of Superior Court judge, .nd ihose of distriti and

cauntS courts should bc elinitntted progressivelv.

1 quite agree with that last point. 1 will now deal with the
Dorfman report which recomimended:

1. SaIa.rý incremise, otf $ 3.500 to be efflective April 1, 1979, and saine aitiaunt
an Aprîl 1, 1980.

1.A non-taxîble allowa.nce of' $1.000 for expenditure, on textbooks. Lmix

reports, court offlice.

1 would again remind the hon. Nlinister of Justice that to rny
knowledge there is not one judge's library in any of the four
provinces in which 1 have practised law which is not perfcctly
adequaîely shelved with books.

The Dorfman report also made these recoinmienda tions:
3. Th.ît the Judges' Act be .iniended effective 1-ebruaru ' v7. 1975, to reqîmire

conitrihibtioir, to tippleilcciiisi bclmt1ý IctiiiliLtit oili (I Pe ii n of liîx I

4. Graduni red uctimon o) i îîerei tut betwr e saîla ries ol'Su permor ( ou rt j udges

a id ci lied l'or spec î.î alkmna nie f or j udges ol Su prene Court ofi Yukn kîmt d

N.W.T.

5.Rei.ogni/ed the ricei l'orr aî more flexible procedure io fis ngsx arc

Mr. Speaker, are you ruling that tl is now 9.45?

The Acting Speaker (Mr. Blaker): Y'es.

Mr. Kilgour: Then may 1 dlaim the floor next time'?

Mr. Chrétien: Shame on you!

Somne hon. Members: HeIar, hear! * * *

Mr. Kilgour: The hon. member for Burnaby (Mr. Robinson)
has. I helieve. heen a practising tuembher oI flic Bar lot- a total
of only ten mionths. Is that flot right?

An hon. Niember: So svhat?

Mr. Kilgour: I appreciate the cost of living in British
Columbia is quite high. Since I have the undivided attention of
members opposite-

Mr. Chrétien: You would honour yourself by sitting down!

Mr. Waddell: Mvr. Speaker, I wonder if the hon. nîember
would permit a question.

Mr. Baker (Nepean-Carleton): When he has finished his
speech.

* (2150)

POINT 0F ORDER

TABLINs( 01 DOCUJMENTS INCLU.SION AS APPFNI)IX Tf.

-11ANSARD"

The Acting Speaker (Mr. Blaker): As hon. miembers are
aware il is now appropriate ta caîl f'or the dcferred division.
First, though, 1 would request the kindly co-operation of hon.
mnembcrs in the House in assisting fli ta clear up a technical
and procedlural problem. If I may have a moment of your time
1 will explain tl. With the unanimous consent of hon. niembers
tl cani then be disposed of.

Standing Order 41 (1 ) and (2) provides that only a minister
or parliamentary secretary may table documents with respect
ta the department for which they are responsible. Farlier in
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