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At:orney ~neri11 of Car,:.1da 

Mrn,stre de _la Ju..'-'.ce et -? MINISTER'S FILE: 
pr ocur eur general • Ju Canao...1 

DEPARTMENTAL FILE: 

t-lr. G. Braden 
Leader of the Elected Executive 

of the Northwest Territories 
Yellowknife, N.W.T. 
Xlh 2L9 

In your le t t c r of J .:in u a r y 2 3 , 1 9 81 , you in formed me t h .:it 
~·c...1 su;:-p,_'ru~o a :,umber :Jf cha.noes in the Charter of 
Rights ~dopted by the Joint Co~mittec. You also raised 
co:1cerns reL1ted to aboriginal rights and the consti­
tutional amendrecnt process. 
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Si~ce then, amendments to the proposed Resolution were 
adopted by the Joint Committee respecting aboriginal 
ri•-:J;its: the ne,,.,. sections 25, 33 and 35 (2). Represent­
atives of the aboriginal peoples gave me assurances that 
these changes were adequate to meet their concerns. 
Furthe~norc, section 35(3) provides for the participation 
of elected representatives of the Yukon and the Northwest 
Territories in discussions on any item on the agenda of a 
Constitutional Conference that, in the opinion of the 
Prime Minister, aflects them. 

In your subsequent letter of February 6, 1981, you raised 
five issues for consideration. 

1) You maintain that elected representatives of the 
Northwest Territories should be granted full 
participation in the interim amending process. 
The a~ending procedure provides only for the 
full and formal participation of the federal 
government and Parliament and of the provincial 
governments and legislatures, the only orders 
of gover~ment that exercise legislative authority 
under the terms of the British North America Act. 
Until such time as the Territories have achieved 
the same status as the provinces under the 
Constitution of Canada, it would not be appropriate 
to provide f~r the !ull and formal partic~pat~on 
of the Territorial governments or assemblies 1n 
the amending procedure. This is not to say, 
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however, that there will not be discussions and 
consultations with the Territories. Section 
35(3) makes it clear that such discussions and 
consultations will, indeed, occur. 

2) You note that after Part V (now Part VI) comes 
into force, the governments of the North will 
have no involvement in the procedure for 
amending the Canadian constitution, whether it 
be the Victoria formula or any other formula 
th3t may be adopted during the interim period. 
The situation would be the same as during the 
interim period: until the Territories have 
attained provincial status, it woull.l be in­
appropriate to make provisio~ for their full 
and formal participation in the amending 

procedure. 

3) It is your view that if the permanent amending 
procedure is adopted in its present form, 
there will be no constitutional mechanism to 
permit the government of Canada, either on 

4) 

its own initiative or on the initiative of the 
assembly of the Northwest Territories, to 
establish a new province or provinces in the 
Territories. This is not exact. The British 
North America Act, 1871 (retitled the 
Constitution Act, 1871), will continue to apply. 

Section~ provides: 

"The Parliament of Canada may from time 
to time establish new Provinces in any 
territories forming for the time being 
part of the Dominion of Canada, but not 
included in any Province thereof, and inay, 
at the time of such establishrr,ent, make 
provision for the constitution ~nd 
adminis~ration of any such Province, and 
for the passing of laws for the peace, 
order, and good government of sue~ • 
province, and for its representation in 
the said Parliament." 

your view that the assemblies of the Territories 
will not be able to initiate amendments, or 
referenda proposals under the terms of t~e 
constitution Act, 1981, is corr~ct. Until tne 
Territories have achieved the same status as the 
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pro~inces, they cannot exercise the powers that 
are reserved to the two orders of government..­
that exercise legislative authority under the 
terms of the British North America Act. 

5} You are correct in assuming that subsection 
15(2) preserves the validity of affirmative 
action programmes that might otherwise be 
struck down as discriminating on the basis 
of race, national or ethnic origin, colour, 
religion, sex, age or mental or physical 

disability. 

The provisions of the Can~dian Charter of Rights and 
Freedoms apply to the Territories as well as to the 
provinces so that the rights and freedoms of Canadians 
may be exercised and respected throughout the 
federation. Treating the Territories the same way as 
the provinces in this respect does not, however, 
confer upon the Territories the same status as the 
provinces with respect to the constitutional exercise 

of legislative authority. 

Yours sincerely, 

Jean Chretieh. 

TYPED ON: February 23, 1981 

ORIGINATED BY: James Ross Hurley/jam 

APPROVED BY: 

RETYPED ON: 

Stuart MacKinnon 

February 27, 1981 /frp) 
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Northwest. 
Territories Leader of the Elec1ea !_ <ecu11ve 

Yellowknife, N.W~T., 
XlA 2L9. 
January 23, 1981 

,,, 

The Honourable Jean Chretien, P.C., M.P., 
r· --·· .. -
' C' ~. C ~ • 

:.\ ,I• 

Minister of Justice and Attorney General of Canada 
Justice Building, ' 

I•• ~~c;u 

Wellington and Front Streets, 
Ottawa, Ontario. • 
KlA OHS - - •• / {1e_L1fi'"-" 
Dear Mr. y~en: i/ 

I am writing with reference to your statement of January 12, 1981 before 
the Special Joint Committee on the Constitution where you offered a series 
of amendments to the proposed Resolution to Her Majesty. We particularly 
welcome the amendments you have put forward with respect to Section 1 and 
the legal rights of individuals. Ideally, these new provisions will further 
safeguard the freedom of the individual against the potentially arbitrary 
power of the state. Moreover, we support the broadening of the anti­
discriminatton provisions of Section 15 of the Charter of Rights and 
Freedoms, with the maintenance of the flexibility needed to enable the 
courts to rule agains·t other potential forms of discrimination. At the 
same time, we also hope that Sub-section 15(2) as amended, permitting 
affirmative action programs, wi 11 afford the Northwest Territories 

_sufficient latitude, particularly in the areas of local employment and 
business development, to address the unique socio-economic problems in 
the North. 

However, the Government of the Northwest Territories continues to have a 
number of key concerns, with the Resolution, which the new amendments 
have not addressed. These issues relate to aboriginal rights and the 
constitutional amendment process. 

As you are well aware, the unresolved status of aboriginal r1ghts in the 
N.W.T. is a matter of overriding concern to all of our people. We have 
not had the opportunity to consult with Inuit Tapirisat, the Dene Nation, 
the Metis Association of the N.W.T. and the Committee for Original Peoples' 

]
Entitlement to fully ascertain their views on Section 25, but will be 

. doing so very shortly and will advise you of our j~int perspective: It 
_should be noted that our Legislative Assembly considers language rights 
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to be an essential element of aboriginal rights, and will be making 
, efforts to promote the status and usage of aboriginal languages. 

~--le generally support Sub-section 38(1) as amended, aranting sole approval 
authority for an alternative amending fonnula to the Legislatures rather 
than simply the governments of the provinces concerned. However, we must 
express, in the strongest possible tenns, our disappointment that.the 
elected representatives of the people of 'this part of Canada continue to 
be excluded from any possible participation in the interim amendment process. 
·.-1e are also shut out of annual constitutional conferences (Section 32) and 
the permanent procedure for amending the Constitution, including the 
initiation of referenda proposals. We reiterate that it is most inconsistent 
for the institutions of government in the Territories to be treated as 
provincial-like bodies for the purposes of one part of the proposed 
Constitution Act \"lhile being totally ignored in other vital parts. 

We will continue to apprise yourself and Mr. Kirby of our constitutional 
position. 

-; 
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February 6, 1981. 

The llonourahle Jean Chretien, P.C., M.P., 
Minister of Justice and Attorney General. 

of Cana<la, 
Justice Building, 
Wellington and Front Streets~ 
OTTA\\'A, On ta ri~. • 1 -~ 
Dear Mr. Chretien c) (. 

// 
On behalf of the Ministers of the Government of the Northwest 
Territories, I express appreciation for the modification in your 
Government's position on Territorial participation at constitutional 
conferences, indicated in the addition of sub-section 32(3) of 
Section 32 of the proposed Constitution Act. However, we have a 
number of outstanding concerns which we have expressed consistently 
to you and the Joint Committee of the House of Commons and the 
Senate. These issues are as follows: 

1) While we expect that the Prime Minister will exercise 
considerable sensitivity in assessing which items at the 
upcoming consti~utional conferences will be of concern to 
elected representatives of the Northwest Territories, we 
nonetheless maintain our position that our representatives 
shou 1 <l be g ran tccl fu 11 pa rti cipa tion in the interim 
amendment process. 

2) After Part V of the proposed Constitution Act comes into 
effect, Governments in the North will have no involvement 
in the permanent procedure for amending the Canadian 
constitution, according to clause 41(1), essentially the 
"Victoria formula." ' 

3) Moreover, if the permanent amending procedure is adopted in 
its present form, there will be no constitutional mechanism 
to permit the Government of Canada, either on its own 
initiative or on the initiative of the Legislative Assembly 
in the N.K.T., to establish a new province or provinces within 
the Territories. We submit that, in view of the overall 
Federal authority in the North, the process of creation of 
new jurisdictions in the North is not a matter of concern to 
existing provincial governments, but should be a matter 
negotiated strictly between the Federal Government and the 
people of the North. 

. . 2 
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The Honourable Jean Chretien 
February 6, 1981 

4) Also·, according to Section 45, the Legislative Assemblies in 
the Northwest Territories and Yukon will not be able to 
initiate amendment or referenda proposals pursuant io 
Section 41 and Section 43. 

5) Finally, we maintain that the mobility provisions of 
Section 6 could produce adverse socio-economic impacts on 
our developing, but vulnerable, Northern labour force and 
business community. As I indicated in my letter of 
January 23, 1981, we will interpret the affirmative action 
provision of sub-section 15(2) to the greatest extent 
possible, consistent with the social and economic goals and 
objectives of our Legislative Assembly. 

We hope that you, the Prime Minister, and the Members of the Joint 
Committee will be prepared to recognize our concerns and accommodate 
them in additional amendments to the proposed Constitution Act. 
Copies of this letter are being sent to the Honourable Harry Hays 
and Mr. Serge Joyal, M.P., Co-Chairman of the Joint Committee. 

Yours sincerely, 

George Braden 

.Attachments 



/"'No.rthwest i 
Territories Leader of 1r,e l lec1ea b•. •r:u11ve 

The Honourable Jean Chretien, P.C., M.P., 

Yellowknife, N.W.L, 
XlA 2L9. 
January 23, 1981 

Minister of Justice and Attorney General of Canada, 
Justice Building, 

MIN'.Sl ER Of JUSTICE 
MINISl~E rf lA JUSllCE 

RECEIVJ:n - RE<;U 

Wellington and Front Streets, 
Otta1·1a, O~ntario. J 
KlA OH8 e_lJ/11"--" 
Dear Mr. C etien: -- .. ••• -------··----· 
I am writing with reference to your statement of January 12, 1981 before 
the Special Joint Committee on the Constitution where you offered a series 
of amendments to the proposed Resolution to Her Majesty. We particularly 
welcome the amendments you have put forward with respect to Section 1 and 
the legal rights of individuals. Ideally, these new provisions will further 
safeguard the freedom of the individual against the potentially arbitrary 
power of the state. Moreover, we support the broadening of the anti­
discrimination provisions of Section 15 of the Charter of Rights and 
Freedoms, with the maintenance of the flexibility needed to enable the 
courts to rule against.other potential forms of discrimination. At the 
same· time, we also hope that Sub-section 15(2) as amended, permitting 
affinnative action programs, will afford the Northwest Territories 
sufficient latitude, particularly in the areas of local employment and 
b"'usiness development, to address the unique socio-economic problems in 
the North. 

However, the Government of the Northwest Territories continues to have a 
number of key concerns, with the Resolution, which the new amendments 
have not addressed. These issues relate to aboriginal rights and the 

, constitutional amendment process. 

As you are well aware, the unresolved status of aboriginal rights in the 
N.W.T. is a matter of overriding concern to all of our people. We have 
not had the opportunity to consult with Inuit Tapirisat, the Dene Nation, 
the Metis Association of the N.W.T. and the Comnittee for Original Peoples' 
Entitlement to fully ascertain their views on Section 25, but will be 
doing so very shortly and will advise you of our joint perspective. It 
should be noted that our Legislative Assembly considers language rights 
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to be an essential element of aborigiqal rights, and will be making 
efforts to promote the status and usage of aboriginal languages. 

':Je generally support Sub-section 38(1) as amended, ~ranting sole approval 
authority for an alternative amending foni1ula to the Legislatures rather 
than simply the governments of the provinces concerned. However, i'/e must 
express, in the strongest possible tenns, our disappointment that the 
elected representatives of the people of this part of Canada continue to 
be excluded from any possible participation in the interim amendment process. 
·.1e are also shut out of annual constitutional conferences (Section 32) and 
the permanent procedure for amending the Constitution, including the 
initiation of referenda proposals. We reiterate that it is most inconsistent 
for the institutions of government in the Territories to be treated as 
provincial-like bodies for the purposes of one part of the proposed 
Constitution 1'\ct 1~hile being totally i911orl!d i11 tilhcr vit,,l 11,wt.s. 

We will continue to apprise yourself and Mr. Kirby of our constitutional 

position. 
Yours s i nee rely, 
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