
THE CHARTER OF RIGHTS AND FREEDOMS 

FEDERAL-PROVINCIAL CONSIDERATIONS: IMPACT ON QUEBEC LAWS 

The following sets forth some general comments on the 
"Pratte Report" as reported in the Montreal Gazette 

.on March 4, 1981. The Pratte Report identifies Quebec 
laws that could be adversely affected by entrenchment 

. ..o.f the Charter of Rights. 

First, the report cautions that a firm opinion cannot 
be given on what laws may be rendered inoperative by 
the Charter since section 1 (the limitation clause) 
is broadly cast and it is difficult in advance to 
predict how the courts will apply the "reasonable" 
and "demonstrably justified" limits test in given 
cases. This is a fair enough observation, but it 
should equally be noted that these are not tests 
peculiar to the Charter. Many of our ordinary laws, 
both civil and criminal, now call upon the courts to 
determine what is reasonable conduct in a given case 
(the Criminal Code requires establishment of "reason­
able and probable cause" for an arrest and tort law/ 
delict employs the "reasonable person" test) in 
determining if negligence was involved. Equally, our 
Criminal Code imposes upon anyone who is authorized 

·to use force to demonstrate that the degree of force 
used in a particular case was not excessive; in 
other words that the force used was demonstrably 
justified by the circumstances. Consequently, to 
suggest that there is novelty in the generality of the 
language of section 1 is without foundation. Much 
of our law -- common and civil -- is based upon general 
·principles to which the courts must give concrete 
content in specific cases. Obviously, in performing 
this task, the courts must weigh competing social, 
moral and political values in reaching their decisions, 
and the same process will pertain in interpreting the 
Charter . 
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Second, the report alleges that the Charter imposes 
on the courts a completely new role which is more 
legislative than judicial, where they will be handing 

_ do....-n politic.'.ll decisions rather than judicial decisions. 
T~is is challengeable in at least two respects. In the 
first place, the courts will not be "legislating" in 

·-the parliamentary sense. -Rather, they will be ·- as 
they now do -- examining a law. regulation or adminis­

r~tive 3Ction to ascertain if it is legally consistent 
with the provisions of another law -- the Charter. 
Where they find a conflict to exist, they will pronounce 

he law or action to be invalid, but they will not be 
"writing" a new law. That will remain with the legis­
latures. In this sense, the Charter is no different 
to the present distribution of legislative po~ers 
under sections 91 and 92 of the BNA Act: the courts 
nust in hoth instances determine whether the federal 
or ?rovincial law is constitutionally valid in light 
of tr.e authority given by the constitution to make 
13 • .-s. In the seco:id place, the decisions by the courts 
Kill not ~c norc political and less judicial than they 
arc now. The role of the courts will remain that of 
tnterµretinr la~s, and to the extent that the weighing 
of ci:fcr~~t values enters into the judgments it will 
not be different from that which now exists. Surely 
this is the very role-that the courts play now in , 
determining the constitutionality of laws (eg. in the 
Alberta Prc5s Bill case of 1938 where the Supreme 
Court held that the Alberta laws were an undue limitati0n 
on· freedcD of speech and of the press). Equally, they 
do this in interpreting Human Rights Codes where the 
issues in question are very subjective (eg. whnt con­
stitutes a bona fide occupational qualification for 
refusing a person employment on the basis of religion 
or handicap?). It seems particularly odd that Quebec 
would argue this position when they have enacted the 
most co~prchensive Charter of Rights in Canada which 
co:1tains :nany general principles (rig__ht to life, right 
to nersonal security, freedom of conscience, religion, 
cxp:ression,. assembly and association, right to safe-
gu~rd one's dignity, honour and reputation, right to 
CGuality in the exercise of one's rights without dis­
crinination on many grounds, etc.). They are prepared 
to have the courts adjudicate their laws and actions 
in light of these very subjective and general provisions 
of the Charter of Human Rights and Freedoms. If this 
be the case, why do they question a similar role for 
the ccurts under the proposed Canadian Charter? Surely 
their Charter creates no less "judicial uncertainty" 
than the Canadian Charter . 
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Third, the report suggests that under the Charter the 
courts will be able to set aside a law because the 
judges disagree with its policy. This is not the 
role of the courts in interpreting the Charter any 
more than it is their role in interpreting the 

. d~stribution of powers. When they set aside a law it 
--w-111 be because they have··concluded, as a matter of 
: judicial intereretation, that the law is lefally 
• 1ncons1stent with the Charter. This fear o the 

courts usurring the powers of the legislators appears 
to stem from what some perceive to be the role played 
by tl:e U.S. courts in interpreting the American Bill 
of Rights. While there may be some basis for allegations 
that the U.S. Suprene Court on occasion has strayed 
beyond its judicinl role, I think it fair to say that 
the prev:iiling view of th~t Court is well-stated br 
the follo~ing passage from the Court's judgment in 
T<::iilway Employees' Dctt. v. Hanson in_l9~6, dealing 
\·.-1th labour lah·s nnd reedom of assoc1at1on: 

"Po\•:e rfu l aq:uments have been made here that 
the lcrg-run interests of labor would be better 
served by the dc-vclopment of democratic tradi­
tions in trade unionism without the coercive 
element of the union or the closed shop. Mr. 
Justice Brandeis, ·who had wide experience in 
labor-management relations prior to his appoint­
ment tc the Court, wrote forcefully against the 
closed shop. lie feared that the closed shop 
would swing the pendulum in the opposite 
extreme and substitute 'tyranny of the e~ployce' 
for 'tyranny of the employer'. But the quest ion 
is one of policy with which the judiciary has 
no concern, as ~!r. Justice Brandeis would have 
been the first to concede. Congress, acting 
within its constitutional powers, has the 
final say on policy issues. If it acts unwisely, 
the electorate can make a change., The task of 
the judiciary ends once it n~pear~ that the 
le~isl3tive measure adopted 1s relev3nt or 
ap~ropriatc to the constitutional power which 
Congress exercises. _The ingredients of indus­
trial peace and stab1llted labor-managernent 
relations arc numerous and complex. They may 
well vary from age to 3ge and from industry to 
industry. What would be needful one decade 
might be ana~hema the next. The deci~io~1 :eqs,, 
with the policy makers, not with the Jud1c1ary. 

Turnin~ to so~c of the specific Quebec laws that the 
report~has iJentificd as being in possible jeopardy 
once the Charter is adopted • 
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Bill 101. It is true that section 23 of the 
Charter would preclude QuAbec from denying the 
right of citizens educated anywhere in Canada 
in English to enrol their children in English­
language schools. However, section 23 would 
also grant an equal right to Francophone citizens 
in other provinces ta enrol their children in 
French-language schools. Section 23 simply 
affirms the principle agreed to by the Premiers 
in Hontreal in 1978 and reflects the reciprocity 
arrangement that Premier Levesque was offcrin~ 
to the other provinces when Bill 101 was adoptc~. 

ression. The 

courts ave ong recognize t at a JUStl iable 
limitation on freedom of expression arc laws that 
protect 3 person's honour and reputation. In~ccJ 
Quebec's Charter of Human Rights makes specific 
provision for the right of every person to safe­
gua1·d his dignity, honour and reputation. Cons•~­
quently, the defamation laws will be no more a: 
peril under the ConaJian Charter than they are 
under Quebec's Charter. 

of Ex ression. 
ere, 1 t wou epen upon t e reason w y 1 t was 

necessary to have the pamphlets signed. If it 
were to enable identification of the author fo~ 
purposes of cn3bling suits for defamation or to 
attribute expenses incurred in elections or 
referenda, this would appear to be a proper 
justification for requiring pamphlets to be 
signed. Again, the Quebec Charter guarantees 
freedom of expression, so presumably the Quebec 
laws_would be equally susceptible to challcn&e 
now 1f they arc in doubt. 

Freedom of As5ociation and Police Unions/Labor 
Feclerat1ons. Presumably the basis of the Quebec 
law forbidding police unions from belonging to 
labor federations is to prev~nt an association 
which could give rise to conflicts when police 
must enforce laws against labor leaders. If this 
be the case, it may well be that this is a reason­
able and justified limit on free<lom of association. 
Again, the Quebec Charter provides for freedom 
of 3ssociation, so any question of the validity 
of this law should arise equally under the 
Quebec Charter as under the Canadian Charter • 

. . . 5 



s. 

6. 

. - 7 . 

8. 

- 5 -

Right to be Candieates: Bar A~ainst PoliceMen 
Cro\o{Jl Prosecutors an,1 Lc~al A1. La\ crs. It i; 

1 1cu t to ascertain t c reason w y ,uebec 
law should preclucc these categories of persons 
from being candidates in provincial and federal 
elections, provided they obtain a leave of absence. 
If it is to avoid their identification with 
political parties and hence bring their impartiality 
into question, there nay be justification for the 
limit. 110,\·cve1·, it ;.;oultl Lave to be demonstrated 
that this is the case. 

~1obilit~ Ri~hts and Acquisition of Fa·rm'.Lan1ls1;t"t)!. 
. Non- es1 cnts. The right of non-resiaents to 
acquire property in another province was expressly 
dropped from the nobility rights. The only rights 
now are to move to ancl take up residence in 
another province and to 5cek the gaining of a 
livelihood in ::i.nothcr province. Thus the right 
of non-residents:,:, acc;uirc rroperty is not 
included. (,\r<2,u.Jbl'.· it could arise as an incident 
of gaining a 1·i\·c1i.i100d i;i .. mother province, but 
this is not likc1y ~o he :i frequent occurrence.) 

Mobility Rights and C0nstruction Regulations. The 
p r 1 ma r y t h r us t o f _ t Sc (~ u e b c c c on s t r u c t 1 on re g u 1 at ion s 
is to control mobility of construction ~orkers 
am on r. are a 5 w i t h in t h-:.' ·J r o ·: in cc , and t h i s w i 11 
not Ge affcctcJ since the mobility rights deal 
only ~ith tran-provincial ~ohility of workers. 
Hence, the only p3rt or· the Quebec regulations 
that may be affcctc~ is that ~hich imposes greater 
restrictions on ~orkcrs rrom outside the province 
than on t ho 5 e who a re 1· c s i d ~ n t s a f Q u c be c • 

E*ualitv Before th0 Law and Advertising Aimed at 
C 1ldren. The (lucbec Lonsu:ncr Protection Law, 1n 
proh1b1ting advc~tisin~ aimctl at children, is 
designed to protect persons of a~~imprcssionable 
age fror:i bein~ unduly i:1flucnceJ by soft-sell 
advertising tech:1iqucs. There have long been 
laws designed to protLCt your.g children from pre­
datory activities by adults, and this law ~oul<l 
appear to fall within that category as one which 
is justified for the protection of the young. 
The prohibition in section 15 ~gainst discrimination 
based on "age" <locs not mean that every law which 
distinguishes on the basis of age will be invalid. 
h'h c re t he d i s t i n c t i on , a s h e re , a pp e a r s t o h ave 
a rcason.1ble objective, it is unlikely to be 
struck doh'TI • 
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hts. 
n 1:c t e .. i o g ts, t c ana 1an 

Charter docs not contain any prohibition against 
laws which permit the establishment of religion 
or laws which provide funds for religious insti­
tutions. Consequently, laws which provide for 
religious education or tax exemption for religious 
institutions will not be prohibited. The equality 
clause in section 15 of the Charter, in prohibiting 
discri~ination based on religion, docs not nean 
tk\t rc~sonable distinctions cannot be drawn on 
t '. i s ground . Thus , separate bur i a l grounds for 
Catholics and non-Catholics would likely be 
j11stificd on the basis of religious beliefs. Again, 
the Quebec Ch3rter prohibits discrimination or 
preference based on religion. Consequently, the 
r~ligious laws of Quebec could be equally 
ch3 l lcnge<l now under that Charter as they could 
\Jc ~ir.-:!cr t!1c Can~di3n Charter. 

F.J.E. Jordan 
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