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cost-efficent delivery of mail by people who enjoy their work
and who are proud to serve the public.

Bill C-42 provides the structure that will make this possible.
By granting passage on third reading of this bill, we will be
providing the Canada Post Corporation with the means to
fulfill its role.

With leave of the Senate, and on behalf of Senator Denis, a
former Postmaster General, I would like to move third reading
of this bill.

Senator Flynn: Was that Senator Denis's text?

Senator Frith: As I understand it, this text was prepared by
Senator Denis, in cooperation with his advisers in the Post
Office.

Senator Flynn: Touching!
Motion agreed to and bill read third time and passed.

[English]
THE CONSTITUTION

MOTION FOR AN ADDRESS TO HER MAJESTY THE QUEEN-
MOTION IN AMENDMENT-DEBATE CONTINUED

On the Order:
Resuming the debate on the motion of the Honourable

Senator Perrault, P.C., seconded by the Honourable
Senator Frith:

That an Address be presented to Her Majesty the
Queen respecting the Constitution of Canada; and

On the motion in amendment thereto of the Honour-
able Senator Yuzyk, seconded by the Honourable Sena-
tor Tremblay, that the motion be amended in Schedule
B of the resolution by inserting immediately after
Clause 28 the following:

"28.1 Notwithstanding anything in this Charter,
the rights and freedoms set out herein are guaranteed
equally to men and women."-(Honourable Senator
Frith).

Hon. Royce Frith (Deputy Leader of the Government):
Honourable senators, I yield to Senator Lang.

Hon. Daniel A. Lang: Honourable senators, this is not the
most auspicious time to be addressing this chamber. Perhaps,
the atmosphere is not the most favourable for the reception of
what I have to say. However, I think it must be said now since
our time is running out.

I may say before I start, honourable senators, that I would
like to warn the whips that they had better be careful as I get
further into my speech; they may have some difficulty holding
the quorum that now exists.

We are nearing the end of a long and very important debate.
I suppose it is probably one of the most important debates that
we will experience in our careers on the Hill. We have heard
excellent speeches in this chamber; we have heard the matters
debated in the media; and we have had the benefit of refer-
ences to the Manitoba, the Newfoundland, and the Quebec
courts. Unfortunately, I have not had the benefit of reading

the judgment of the Quebec court. I found it almost impossible
to acquire an English translation of the judgment. In order to
get one, it was going to cost me something like $10,000, if the
translation were to be done expeditiously.

e (1610)

Honourable senators, I do not wish to weary you today with
a repetition of what has gone before me in this debate nor with
too long a dissertation, but if I do seem somewhat overly long
at times I hope you will realize that I have attempted to frame
my remarks to shorten them rather than lengthen them. The
subject is massive in its scope, and to winnow out the essential
parts is a difficult job.

I am going to speak this afternoon under two heads, first of
all, that of substance, and, secondly, that of the procedure
involved in the passage of this resolution.

With respect to the matter of substance, I am going to
confine myself to some thoughts on the Charter of Rights. On
the matter of procedure, I shall discuss differing views on the
nature of our Confederation, and I hope I can contribute
something to the legal disputation that underlies those same
differing views. I suppose that technically this afternoon we
are debating an amendment to the resolution in connection
with human rights. Therefore, I shall speak first of all to the
question of a charter.

Charters of Rights and Bills of Rights have today become
articles of conventional political wisdom. This is understand-
able considering the trauma following the atrocities committed
during World War II. Thereafter, the United Nations pressed
for such guarantees on a global scale. Here, as in other
countries, special interest groups took up their causes, special
interest groups such as those which appeared before the joint
committee. Politicians applaud and support the objectives of
most of these groups, but their real success has been in their
ability to raise public consciousness and sympathy.

Notwithstanding that, I have the most serious reservations
as to whether charters of rights or bills of rights do, in fact,
secure to special interest groups, or indeed to individual mem-
bers of the public, any rights that they do not now have by
Canadian heritage or have not already earned themselves
through building public awareness and acceptance.

True freedom lies in the heart of man and not in statutory
legal inscription. Russia, and many other despotic states in
Asia, Africa and elsewhere, have Charters of Rights; England,
Australia and New Zealand do not.

I am also concerned that the codification of rights, particu-
larly in an entrenched charter, can stultify the evolution of
those rights over the long term. Most of the beneficial recent
changes in social attitudes have been brought about by acti-
vists for just causes. Among their most effective weapons has
been their ability to lobby politicians successfully.

Does a statutory charter, particularly an entrenched statu-
tory charter, henceforth relieve politicians of this pressure and
allow them to respond by in fact saying: "You had better take
it to the courts." Special interest groups may find themselves
deprived of their best sounding boards, governments and politi-
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cians. They will find that judges do not take kindly to
lobbying.

To espouse a Charter of Rights has great populist rhetorical
appeal, and politicians, of course, love their rhetoric, but it also
inclines them to adopt the posture of a benefactor whose
largesse is bestowed from above and falls gently on to the
people. I do not need to remind Canadians that their real
freedom has deep historical roots in the Magna Carta, habeas
corpus and our long common law and civil law traditions, as
well as many, many others. But, fundamentally, freedom lies
in the basic belief that every individual has all rights unless
such are circumscribed or removed by duly constituted legisla-
tive or judicial authority. Governments derive their rights from
the people; not the other way around. When governments
proclaim that they are "giving rights to the people" I, for one,
become very suspicious.

Today we have a federal Bill of Rights, and provinces have
Bills of Rights. These are ordinary statutory enactments sub-
ject to judicial interpretation, but also subject to relatively
easy amendment in the event of hardships resulting from
judicial interpretation. Many cases before the courts in this
area are hard cases, and hard cases make bad law, but that
bad law can be quite readily changed by statutory amendment.
However, it is a different matter when a Charter of Rights is
entrenched in a Constitution. Constitutional change to rectify
hardships will be almost impossible, for practical purposes, and
ameliorations will have to await possible further adjudication,
either through appeal or subsequent litigation in the same
subject area.

Of necessity, a Charter of Rights must be cast in words of
vague generalities, incapable of exact meaning until judicial
interpretation is given to a specific section and with respect
only to the specific set of facts then before the court. The
accumulation of jurisprudence under this Charter of Rights
will take years and years.

The proposed charter will remove fields of jurisdiction from
both the federal and provincial governments and place that
jurisdiction with the courts.

To give you an idea of the types of litigation we can
contemplate, it is interesting to note the kinds of cases current-
ly running through the United States legal system under the
U.S. constitutional Bill of Rights. I shall name a few just to
give you examples: Pro- and anti-abortion cases; affirmative
action cases, the most well known being the Baacke case; sex
discrimination cases, particularly in the armed forces and
sports; the rights of a suspect in search cases; discrimination in
hiring practices, particularly in government hiring practices;
cruel and unusual punishment and the death penalty; obsceni-
ty, pornography and freedom of speech; rights and respon-
sibilities towards the mentally ill; pro- and anti-birth control
cases; group rights to public support of its schools and alloca-
tion of taxes for that; union and management rights and hiring
practices; environmental lawsuits; jurisdiction in interstate
commerce; cases alleging police brutality; welfare investigato-
ry practices; zoning by-laws and discrimination exemplified in

[Senator Lang.]

single family dwelling requirements; confidentiality of press
sources; and use of religions in the schools.

This is going to be a mammoth load for our judicial system
to assume. I remind honourable senators that the heavy legal
costs in the United States involved in the cases I listed above,
apart from those borne by the United States government-
that is, the costs to a litigant himself generally against the
state-are underwritten by the special interest groups who
thereby promote and sponsor their cause.

It is well to bear in mind that judicial interpretation under
the proposed charter will, as often as not, involve the interpre-
tation and even negation of federal or provincial legislation.
9 (1620)

In this regard it is interesting to note that judicial decisions
in the United States under their Bill of Rights and, particular-
ly, in the sphere of interstate commerce, have produced a vcry
pronounced swing in their constitutional balance towards
Washington. Perhaps for interstate commerce here in Canada
you could read "mobility rights".

One other matter that should be borne in mind is how this
expanded role for the courts will affect each individual judge.
The courts will, for many years, be in uncharted waters and,
until a whole new body of judicial precedent accumulates,
judicial decisions being in the amorphous area of rights will be
highly subjective, and the social background, preconception
and moral suasion of each judge will come into play. Judges
will not be determining the law, but making it. Their decisions
will not only be judicial, but will also have legislative effect
and, indeed, political overtones, and with, as often as not, a
federal bias, or provincial or regional bias.

Our courts can quite easily become politicized. We are
standing into danger on that score in the current references
and appeals arising over this resolution. As in the United
States, we may see emerge activist judges and courts, liberal
judges and courts and conservative or traditionalist judges and
courts. This trend can eventually polarize even the members of
a single court, as it has donc from time to time in the Supreme
Court of the United States.

Bearing in mind that the appointive power over Supreme
Court judgeships is entirely federal, it would seem probable
that eventually somebody, such as the Senate in the United
States, will be required to vet judicial nominees to assure that
they meet the political and ideological criteria of the govern-
ment of the day. I suggest the distinction and reputation of our
judges will suffer accordingly.

Recently the Chief Justice of Canada spoke out against
choosing judges of the Supreme Court on a geographical basis
rather than on the basis of excellence. To that concern will be
added a concern that the selection of individual judges will
become affected as much by the presumed constitutional and
political effects of their supposed interpretations of the charter
as by the excellence of their legal and personal qualifications.

I will conclude this by saying that, to my mind, the motiva-
tion of the government in pressing for the entrenchment of this
charter in a Constitution, a charter that encompasses not only
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areas of federal jurisdiction but also provincial jurisdiction,
does not primarily arise from concern for people's rights. We
already have a federal Bill of Rights, albeit confined to areas
of federal jurisdiction. To my mind, the primary motivation
must be to entrench a centralist bias in our judicial system
using the interpretative process now to be expanded into the
new fields of federal and provincial constitutional responsibili-
ty encompassed in this charter. Such a bias will not be
impeded by the exclusive federal prerogative over judicial
appointments.

Honourable senators, may I now turn to questions of proce-
dure and the underlying conceptual differences regarding the
constitutional nature and structure of this country?

The Prime Minister remarked last fall-I believe it was
immediately following the failure of the First Ministers' Con-
ference-that there appeared to be two different views of
Canada. He repeated this assertion within the last few days,
and I must say that I believe him to be correct in his
statement. I must infer, however, that those two views are
from, on the one hand, the statements of the eight dissenting
premiers, and, on the other hand, the statements of federal
ministers and, indeed, from this resolution itself. To both of
these, of course, must be added the speeches in both houses of
Parliament.

I would classify one view, namely, that of the eight
premiers, as the traditional compact theory of Confederation. I
would classify the other view, namely, that of the government,
as legalistic centralism. In my opinion, both are wrong, and I
will attempt to give my reasons.

I do not intend to deal at length with the compact theory. It
is well known to all honourable senators. It is a theory that is
premised on the idea that Canada is merely ten provinces that
have entered, at one time or another, into a treaty, one with
the other, to seek their mutual advantage. That idea flies in
the face of historical fact. More than that, it disregards the
vision of a new country which animated the Fathers of Confed-
eration, and which is so eloquently reflected in their speeches
and the debates of their time.

The compact theory would impose, through its concept of
universal unanimity, a rigidity and inflexibility that could
paralyze us constitutionally and eventually lead to segmenta-
tion. I am somewhat relieved to see that the eight premiers in
recent weeks are moving away from such a position.

The government's view of the Constitution of Canada, as
exemplified particularly by the procedures it has now
embarked upon, is almost as potentially dangerous to this
country, I suggest, as the compact theory, particularly if these
procedures are carried to their logical conclusion.

Baldly stated, the government's position is that to amend the
Constitution as it affects the provinces, the Parliament of
Canada need only pass a resolution for a Joint Address to Her
Majesty, and having transmitted it to Westminster, the Parlia-
ment of the United Kingdom must pass it into the law of
England unchanged. It is maintained that amendment has
always been thus obtained in the past.

This, of course, overlooks the constitutional evolution of this
country from its inception in 1867 to date. It overlooks 100
years of judicial constitutional interpretation; it disregards
deliberations and reports of Imperial Conferences; it misreads
the effect of the Statute of Westminster; and it disregards the
pronouncements of our most eminent statesmen, including
Laurier, Borden, King, St-Laurent, and many, many more
who have been quoted in this chamber.

Senator Flynn: And Trudeau.

Senator Lang: It denies the existence of constitutional cus-
toms, conventions and usages that have been built up over that
period. Above all, it disregards the constitutional rights of the
provinces in our federal system. It says, in effect, that the
provinces will be much better off under the new Constitution
when no future federal government can do this to them again.

Senator Roblin: Touché!

Senator Flynn: The Lamontagne theory.

Senator Lang: I will not quote from the abundance of
eminent authorities that stand against the government's per-
ception of our Constitution. Many of them have already been
quoted in this debate and are found in our law books and our
historical books. Our constitutional papers are full of quota-
tions antithetical to the government's view of Canada.

I would like to pass on to another point. There is a legalism
here that affronts my common law background. It is a legalism
that would read the B.N.A. Act literally and maintain that
today, under section 56, the Queen could disallow federal bills
after assent by the Governor General. Of course, that is just
what section 56 does in fact say. But that is not constitutional
law today; nor is any alleged literal jurisdiction of the U.K.
Parliament over Canadian constitutional matters the constitu-
tional law of today-and I hope to bring that out further.

* (1630)

If the resolution before us were instead a bill, many parts
would be ultra vires of federal constitutional jurisdiction. The
application of the charter to provincial laws would be ultra
vires; the repeal of section 92(1) of the B.N.A. Act, respecting
provincial constitutional amending powers, would clearly be
ultra vires, notwithstanding its reappearance in modified form
as section 53 of the Constitution Act. The inclusion of the
Senate under section 54 of the Constitution Act is most likely
ultra vires under the 1979 Supreme Court of Canada refer-
ence with regard to this chamber. The amending formula, as it
affects provincial powers, would be ultra vires. Most of these
are admitted by the government to be unconstitutional.

However, we are not dealing with a bill, but a resolution,
and it is maintained that Parliament can pass any form of
resolution it so wishes, as a resolution bas no de jure effect. On
the other hand, in a recent government paper entitled The role
of the United Kingdom in the amendment of the Canadian
Constitution, it is stated that it is "the convention that United
Kingdom authorities do not exercise political discretion with
respect to requests from the Government and Parliament of
Canada for amendment of the Constitution of Canada."

A pril 23, 1981l SENATE DEBATES 2343



SENATE DEBATES

Indeed Prime Minister Mackenzie King said in 1943 that such
amendments are made automatically and without question on
request.

If that is correct, then passage into law by the U.K. Parlia-
ment is a mere formality, much like Royal Assent. Is not
Parliament, in passing an ordinary bill, acting de jure even
though the bill awaits Royal Assent? If the answer to that
question is yes, then it must follow that in passing this
resolution, under these circumstances Parliament is acting de
jure and the ultra vires provisions of the resolution stand to be
struck down by the court. I do not think it is possible to
maintain, on the one hand, that the U.K. Parliament's
response must be automatic and unchanged, and, on the other
hand, to say that the resolution bas no de jure effect. That to
me is double contradiction which cannot hold.

A few moments ago I mentioned that there appears to be a
disregard for the nature and effect of the Statute of Westmin-
ster by the government and its advisers; or it may be there are
some serious misconceptions. The Statute of Westminster was,
in fact, a legal expression of the deliberations and conclusions
of the Imperial Conferences of 1926 and 1930. It endeavoured
to augment the autonomy of the dominions as proclaimed in
1926 by removing certain legal handicaps which to some
degree still hampered their powers. The conferences and the
Statute of Westminster proclaimed the culmination of the
dominions' evolution from colonial status to full nationhood.
That status, thus recognized, in my opinion is irreversible.

Section 7(1) of the Statute of Westminster reads:
Nothing in this act shall be deemed to apply to the

repeal amendment or alteration of the British North
America Acts, 1867 to 1930, or any order, rule or regula-
tion made thereunder.

One could regard that section as a reconfirmation of Cana-
da's colonial status. If so, it would be a shackle. One could also
regard it as a mooring line, and a very necessary one. I do so
regard it, and I will tell honourable senators why. I must,
however, assume that the government regards section 7(1) as a
shackle, as the repeal of that section is provided for in this
resolution.

If honourable senators will bear with me, I hope to demon-
strate where the government's strict legalism, combined with
an inverse perspective of Canada's constitutional development,
can lead us.

Under full colonial imperialism both English common law
and English statutory law applied to the colonies. As the
colonies developed their own legislative and judicial capacity, a
common law legal doctrine evolved to the effect that colonial
statutes or judicial decisions were void if they were repugnant
to English statutes or common law respectively.

This doctrine created difficulties, especially through deci-
sions of the Supreme Court of Australia, which held certain
acts of the legislatures invalid because of repugnancy to the
law of England. In 1865 England passed the Colonial Laws
Validity Act to remedy that state of affairs, by providing that
such colonial laws should not be invalid on grounds of repug-

[Senator Lang.]

nancy to the law of England unless they were repugnant to
some act of the English Parliament which expressly or by
necessary intendment applied to the colony, and then only to
the extent of such repugnancy.

That was the state of the law when the B.N.A. Act was
enacted in 1867. Consequently any dominion or provincial law
enacted thereafter that was repugnant to the B.N.A. Act
might be declared invalid to the extent of that repugnancy.

That fact ensured that the B.N.A. Acts were the supreme
law of Canada. In 1931, section 2 of the Statute of Westmin-
ster was enacted. By section 2(1) of that act, the Colonial
Laws Validity Act was suspended at that point in time. It was
not repealed. By subsection 2(2) and for the future the doc-
trine of repugnancy was abolished in its entirety.

This meant that thereafter-that is, after 1931-the Parlia-
ments of the dominions were empowered to pass laws, valid,
notwithstanding repugnancy to the law of England, and were
empowered to repeal or amend any English act insofar as the
same was part of the law of the dominion. These powers were
extended to the legislatures of the provinces by section 7(2),
and by section 7(3) the newly conferred powers were restricted
to the enactment of laws in relation to matters within federal
competence and provincial competence respectively.

Had section 2(1) of the Statute of Westminster repealed the
Colonial Laws Validity Act rather than suspend it, the situa-
tion which existed before that act was passed in 1865 would
have been restored. In other words, laws made in Canada
before 1931-or for that matter in any other of the domin-
ions-which were repugnant to the statutory or common law
of England might become invalid or, at least, open to chal-
lenge. To avoid that situation, suspension only of the Colonial
Laws Validity Act was contained in section 2(1).

* (1640)

Now, section 2(1) of the Statute of Westminster standing
alone would have preserved the supremacy of the B.N.A. Acts
1867-1931 because the legal effect of the Colonial Laws
Validity Act was maintained up to that point. However,
section 2(2) of that act would have rendered future amend-
ments to the B.N.A. Act vulnerable to negation by the enact-
ment of repugnant provincial or federal legislation. To avoid
this, and at the request of Canada, section 7(1) was inserted
with the object of preserving intact the legal supremacy of the
B.N.A. Acts not only before 1931, which had been done under
the Colonial Laws Validity Act, but also thereafter including
the B.N.A. Acts as they might be amended to the present
time.

In other words, the supremacy of the B.N.A. Acts, in the
law of Canada, has been maintained from 1867 to date, by the
Statute of Westminster.

Now, if we draw this out a little further-and I hope I am
not trespassing on your time, honourable senators, but you will
see what sort of a conclusion we can be driven to-when and if
the Constitution Act, 1981 is passed into law by the United
Kingdom Parliament, as an English statute, you will note that
under item 17 of Schedule 1, and insofar as it applies to
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Canada, section 7(1) of the Statute of Westminster is
repealed. What is the consequence of such a repeal? Please
note that I use the word "repeal" because under item 17 that is
what takes place. Section 7(1) is not suspended, as was the
Colonial Laws Validity Act under section 2(1) of the Statute
of Westminster, and remember again that the new Constitu-
tion of Canada will be a statute of the United Kingdom
Parliament. Lacking the protection afforded by section 7(1) of
the Statute of Westminster, the new Constitution of Canada
will be subjected to section 2(2) of the Statute of Westminster
with the result that:

No law ... made ... by the Parliament of a Domin-
ion-

That is, in this case, the Parliament of Canada, or, because of
section 7(2), by a province.

-shall be void or inoperative on the ground that it is
repugnant to . .. the provisions of any existing or future
Act of Parliament of the United Kingdom-

And I say, including, if passed, that future act of the Parlia-
ment of the United Kingdom, the new Constitution Act for
Canada.

Now, those broad powers contained in section 2(2) of the
Statute of Westminster, are restricted in two important ways.
The suspension only of the Colonial Laws Validity Act under
section 2(1) of the Statute of Westminster means that the
B.N.A. Acts, 1867 to 1930, remain supreme as the law of
Canada, and the repugnancy doctrine protects them from
negation by legislation of the federal government or the prov-
inces. Section 7(3) of the Statute of Westminster restricts
those respective powers to matters within the competence of
the Parliament of Canada or of any of the legislatures
respectively.

Let me now sum up. The B.N.A. Acts of the English
Parliament-and remember that the B.N.A. Acts are English
statutes-have, to paraphrase the words of section 58(1) of
this resolution-the section that tries to achieve the supremacy
of the Constitution in Canada-the B.N.A. Acts have been the
supreme law of Canada, and any federal or provincial law
inconsistent therewith, to the extent of that inconsistency, were
of no force and effect.

This supremacy was made possible between 1867 and 1931
by the Colonial Laws Validity Act wherein it retained the
modified repugnancy doctrine but limited it to English statutes
such as the B.N.A. Acts that by express words or necessary
intendment applied to a colony.

When the Colonial Laws Validity Act was suspended by the
Statute of Westminster, this supremacy was sustained into the
future by the exclusion of the B.N.A. Acts from the effect of
the future complete abolition of the repugnancy doctrine con-
tained in section 2(2).

If section 2(2) becomes operative through the repeal of
section 7(1), then.we have a constitutional anomaly, if not
catastrophe.

If, as and when the Constitution of Canada, as contained in
the resolution, is passed into English law by the United

Kingdom Parliament, and section 7(1) of the Statute of West-
minster is repealed, any province, or, for that matter, the
federal government, can pass laws repugnant to the new
Constitution, provided only that such laws are in relation to
matters within their respective competency under the B.N.A.
Act of 1931. In other words, the B.N.A. Acts, 1867-1930 only,
remain supreme, and that because section 2(1) of the Statute
of Westminster protects them.

That is an academic consideration, because, in fact, since
1931 there have been only four amendments to the B.N.A. Act
which trench on provincial jurisdiction, and in each case the
unanimous consent of the provinces went with those
amendments.

It is a common law presumption that if a statutory enact-
ment is repealed, the legal situation theretofore existing
re-emerges. Thus, when section 7(1) is repealed, as is intended
by this resolution, and not merely suspended, as was the
Colonial Laws Validity Act, the amendments to the B.N.A.
Acts from 1931 to date, including the proposed new Constitu-
tion of Canada are subject to being negated by valid repugnant
legislation by either level of government acting within its
particular area of competence.

The practical effect of all this is that the amendments to the
B.N.A. Acts since 1931, which trenched on provincial jurisdic-
tion, have all had unanimous provincial consent. For that
reason they are probably secure from challenge in their
anticipated exposure arising from the loss of the repugnancy
protection which was created by the repeal of section 7(1) of
the Statute of Westminster.

However, the proposed new Constitution is to be a United
Kingdom statute, and admittedly it trenches on provincial
jurisdiction, both in the Charter of Rights and in the amending
formula. It has no such unanimous provincial consent, nor will
it be shielded as the supreme law of Canada against repugnant
legislation that might be passed in Canada by either the
federal Parliament or the provincial legislatures acting within
their respective spheres of competence.

The conclusion that one is driven to its that wheresoever the
proposed new Constitution trenches on provincial jurisdiction,
any province can pass valid legislation that has the effect of
negating those sections that thus trench.

Section 58 of the resolution cannot secure supremacy for
this new Constitution, because it is going to be contained in a
United Kingdom statute. Its legal effect can be qualified by a
province enacting a qualification applicable to itself, relying on
section 2(2) of the Statute of Westminster, and provided it is
enacted in conformity with section 7(3). When section 7(1) is
repealed, as provided in this resolution, there is nothing to stop
the passage of repugnant legislation. In other words, what I
am suggesting is, that any province will be able to legislate
itself out of any provision of the proposed new Constitution
wheresoever it trenches on that province's rights and powers,
and that legislation will be valid.

Now, honourable senators, if you want examples of legalism,
I have given you one. I am not subscribing to it, but this is

SENATE DEBATES 2345
April 23 1981



,Anril 23 1981

where the government's approach can lead it to, and I am just
going to leave that thought with the government and their
advisers. I will be interested to see how they can avoid the
inevitable conclusion that their legalistic logic will drive them
to.

As I mentioned earlier, there are indeed two views of
Canada's constituent powers, both extremely dangerous, and,
in my humble opinion, both wrong. But between these two
extremes there is a view of Canada's constituent powers which
accords with the facts of our history and the law, and that is
fair, just and proper according to the standards of human
decency.

0 (1650)

I would like to quote, if I may, a man who, in the 1930s,
held much the same narrow, legalistic approach to constitu-
tional amendment as the government is now pressing. I might
add that he did so against some of the best legal minds and
academic authorities of his time, but he was also a political
realist. I have an idea that someone in this chamber previously
quoted him in support of the position taken by the government,
but I am not certain who it was.

The man I wish to quote is W. P. M. Kennedy, who was my
professor of constitutional law at the University of Toronto in
the late thirties. I might add that, at that time, the present
Chief Justice of Canada was a junior lecturer under Professor
Kennedy in the same course.

At page 528 of Professor Kennedy's book entitled The
Constitution in Canada he states:

The simple facts are that the whole problem of constitu-
ent powers is one full of political dangers; and it would
seem evident that real progress towards the creation of a
method of constitutional change to be exercised solely in
Canada must proceed from at least substantial provincial
agreement. Such a proceeding is statesmanlike in that it
would avoid raising once more the old battle-cries over
provincial rights, and it would tend to create conditions
for constructive national purposes. For the moment, how-
ever, it is well to point out that the Statute of Westmin-
ster implies that the Parliament of the United Kingdom
will legislate at the request of the Dominion and thus is
preserved the traditional method of constitutional changes
on addresses from the federal legislature. There is, of
course, in law no necessity for the federal legislature to
consult the provinces; and it is idle to think that the
Government of the United Kingdom would, today, refuse
legislation homologating such an address or delay action
until provincial agreement were reached. Such action,
however, on the part of a Canadian ministry would be
extremely unwise, worse than a mistake-a blunder; but
it is well to recognize its legal possibility.

There is a third, and, I suggest, a correct constitutional view
of this country. It is set forth in the decision of the Newfound-
land Court of Appeal wherein it quoted an address delivered at
the Harvard Law School in 1960 by the late Honourable Ivan
C. Rand. I am going to ask your indulgence to allow me to

[Senator Lang.]

quote rather extensively from this address, not only because of
the authority of its author, but because of the pertinence of the
subject matter. I would like this to appear as part of the record
of this chamber:

The question may be raised of the political and legal
force of resolutions passed by Imperial Conferences and
confirmed by legislation. It cannot, in my view, be less
than this; that they are to be treated as creating constitu-
tional commitments of a permanent nature, which once
approved and entered upon become irrevocable as self-
executing conventions, placed, by that fact, beyond
repudiation. They have not become the subject of juridical
examination, but that might happen. Should, for example,
the British Parliament, of its own initiative, purport to
repeal the Act of 1931, what would be the position of
Canadian legislation and of Canadian courts? The answer
must be that the purported repeal would not be recog-
nized. Once such fundamental agreements have been
reached, certainly when embodied in legislation, they
become as executed treaties between peoples to be modi-
fied only by the agreement of the parties to them; and
they bind equally discretionary action by the Sovereign.
They are definitive surrenders of political and constitu-
tional powers analogous to the exhaustion of executive
power over a subordinate territory: By the grant of self-
government, apart from express or necessarily implied
reservation, the executive authority is so far spent. The
acceptance of the convention concludes resort to conflict-
ing statutory power; if that were not so, the bonds of
colonial relation embodied in statutes could never consti-
tutionally be dissolved, there could be no termination of
statutory enactment, a link of that nature would be
perpetual; even express renunciation could be revoked.
Actual or constructive revolution would then be the only
means of establishing a status of independence. But trea-
ties can effect finalities in the transfer of titles or the
recognition of sovereignty; and there is nothing in the
nature of such a convention that prevents a similar result
in the creation of a constitutional title to independence by
which a status is created, the modification of which is
withdrawn from future parliamentary competence. The
relation between kingdom and colony is founded on the
idea of ultimate evolution to independence; and the statu-
tory removal of legislative subordination becomes a
formal renunciation of suzerainty; the disappearance of
paramountcy becomes the recognition and investment of
sovereign power. Similarly the legislative competence con-
fered in 1949 on Canada to amend the Act of 1867 is an
irrevocable power; and with provision made for amend-
ment of the remaining provisions of that Act,

Those, I suggest, would be the exceptions contained in section
91(1).

-the powers so conferred will enable Canada to deter-
mine her Constitution as she sees fit in a manner binding
in its prescribed mode of enactment. In that respect it is
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to be contrasted with the absolute power of amendment
given Parliament in 1949.

That is, apart from the exception.
Honourable senators will appreciate that Mr. Rand has said

that the Imperial Conferences of 1926 and 1929, the Statute
of Westminster, and section 91(1) are in fact self-executing
conventions and are beyond repudiation-repudiation, I migbt
add, by Canada or by the U.K. Parliament on Canada's
behalf. Mr. Rand goes on, in the same address, to say tbe
following:

Legislatively, a unique situation has been created. The
British Parliament has in effect become a bare legislative
trustee for the Dominion; the constitutional organ for
altering the provisions of the Canadian Constitution con-
tained in the Act of 1867 remains so far the British
Parliament; but the political direction resides in the Par-
liament of the Dominion; the former has conceded its
residue of legislative power vis-à-vis Canada, to be no
more than means for effecting the will of Canada. It
might happen, although it is most unlikely, that the
British Parliament should demur to a request for a legisla-
tive amendment, as, for example, involving important
legislative effects not concurred in by one or more of the
provinces; but that amounts to no more than saying that
the Canadian people would not yet have agreed on the
mode of modifying their internal constitutional relations.
Once that means has been agreed upon, legislative in-
dependence, not only in substance but in form, will have
been attained.

In 1949 an important amendment was enacted by the
British Parliament at the request of Canada by which the
Dominion Parliament was endowed with authority, by its
own enactment, to legislate, as it is expressed, in relation
to the amendment from time to time of the Constitution
of Canada, except-

Here follows the exceptions set out in section 91(1) that we all
know. Having recited those exceptions, Mr. Rand concludes:

Apart from those entrenched exceptions, the Canadian
Parliament is now as supreme in relation to the same
subject matters of the Act of 1867 as was its imperial
predecessor.

One can conclude from these quotations that the real question
has not been put to the courts in any of the three references to
the courts of appeal in Manitoba, Newfoundland and Quebec.
The real question, I submit, must be: What constituent power,
if any, does the British Parliament hold today with respect to
Canada?
0 (1700)

Senator McIlraith set the groundwork to the answer in his
scholarly address in this chamber on March 17. I will not
repeat his arguments today, but merely sum up my under-
standing of his conclusion. First, the amendment from time to
time of the Constitution of each province, except as regards
the office of the Lieutenant-Governor, and with respect to
those matters over which they have exclusive jurisdiction, has

been vested in the legislature of each province respectively
since 1867 under section 92(1) of the B.N.A. Act. Secondly,
the amendment from time to time of the Constitution of
Canada with respect to those matters over which it has exclu-
sive jurisdiction has been vested in the Parliament of Canada
since 1949 under section 91(1) of the B.N.A. Act, subject only
to the limited range of matters excepted thereunder, namely,
rights or privileges of any class of persons with respect to
schools or as regards the use of the English or French language
or as regards the requirement for at least one session of
Parliament each year and a five-year limitation on the life of
any Parliament.

Senator Mcllraith concludes this by saying:
It will be seen then that all that is left within the
jurisdiction of the United Kingdom under clause 7 of the
Statute of Westminster is the small range of matters
outside the exclusive jurisdiction of the provincial legisla-
ture and outside the jurisdiction of the federal Parliament
or in other words those coming within the exceptions of
section 91(1) of the British North America Act.

And with respect to those exceptions Mr. Rand said, as I
quoted a minute or so ago:

And with provision made for amendment of the remaining
provisions of that act, the powers so conferred will enable
Canada to determine her Constitution as she sees fit in a
manner binding in its prescribed mode of enactment.

One must conclude that both the B.N.A. Act and the
Statute of Westminster are irrevocable by the British Parlia-
ment, as self-executing conventions placed by that fact are
beyond repudiation. The British Parliament has surrendered
its constitutional and political power; its executive power is
spent and the supremacy of the British Parliament in these
matters is gone. The classical theories of Dicey and Austen
have no bearing in this context.

If that were not so the bonds of colonial relations, as the
Honourable Mr. Rand said, embodied in statutes could never
constitutionally be dissolved. The proposed new Constitution is
to be a statute of the British Parliament which will create the
perpetual link that even if expressly renounced by the British
Parliament, that renunciation in turn could be revoked.

I ask, honourable senators: Is this patriation? No, honour-
able senators, this is not the way to go either in law or in
politics. In law it is reductio ad absurdum, and in politics, as
Professor Kennedy said, it is a blunder!

My contention is that the only vestige of jurisdiction left
with the British Parliament is that set out in the exceptions to
section 91(1) of the B.N.A. Act, and those exceptions are
specifically dealt with as matters of common federal and
provincial concern in sections 133, 93 and 50 of that act.

Subject to that, the resolution before us is asking the
Canadian Parliament to surrender its and the provinces' con-
stituent powers to the British Parliament and asking the
British Parliament to re-assume those constituent powers and
re-enact them in a new form in a British statute. I do not think
this Parliament has the legal or moral right to make such a
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request, and I do not think that the high traditions of the
British Parliament should permit it to accede to such a
request.

We can only turn once again to the fourth general principle
of the white paper of 1965. It is undoubtedly the most defini-
tive and contemporary authority; in my opinion it is in fact a
constitutional convention. Therein it is stated:

That the Canadian Parliament will not request an amend-
ment directly affecting federal-provincial relations with-
out prior consultation and agreement with the provinces.

And I repeat "and agreement". The two sentences that follow
in no way derogate from that statement. The second sentence
says:

This principle did not emerge as early as others but since
1907 and particularly since 1930 has gained increasing
recognition and acceptance.

To me the plain meaning of that sentence is that the principle
did emerge and was recognized and accepted, and that recog-
nition and acceptance has been increasing from 1907 to date.
The final sentence states:

The nature and degree of provincial participation in the
amending process, however, have not lent themselves to
easy definition.

In other words, it is not easy to define whether federal-pro-
vincial conferences are a precondition to provincial agreement,
whether provincial agreement can be signified by the premier
of a province alone, or by an appropriate minister alone,
whether a resolution of the legislature is required, and so on.

In passing this resolution we would be requesting an amend-
ment directly affecting federal-provincial relationships without
agreement of eight of the ten provinces.

In order to do so the government is asking us to roll back
114 years of constitutional development, back past section
91(1) in 1949, back past the Statute of Westminster in 1931,
back past the Imperial Conferences of 1926 and 1929, back
past the B.N.A. Act of 1867, back to 1864 when Dr. Charles
Tupper, the Premier of Nova Scotia, introduced a resolution
into the legislature of that province requesting that delegates
be appointed to confer with delegates who may be appointed
by the Governments of New Brunswick and Prince Edward
Island for the purpose of considering the subject of the union
of the three provinces under one government and legislature.
That is not my idea of Canada.

For all the reasons contained in my remarks, I cannot add
my voice to such a request.

* (1710)

A few moments ago I referred to section 133 of the B.N.A.
Act being one of vestigial remnants of U.K. jurisdiction
because of the exception contained in section 91(1). In 1946
the Right Honourable Louis St. Laurent, in reply to a query in
the House of Commons as to whether section 133, regarding
the use of the English or French languages in Canada and
Quebec, could be altered without provincial consent, said:

[Senator Lang.]

Legally I say it can. The situation appears to me to be
this. There are persons and nations who reach a high
estate in the affairs of men, and the high estate they reach
imposes upon thern high obligations . . . I feel-and I
believe my fellow Canadians of my race and my religion
can feel-that a better guarantee than anything that
might be found in section 133 is to be found in that
respect, for those who have been formed under the princi-
ples of British freedom and British fair play, to protect
what are our essential rights.

It is not the manner of those who have themselves had,
and whose ancestors have had, the formation that comes
from that long history which has brought us to this point
in the civilization of mankind, to do things which the
conscience of humanity at large would regard as dis-
honourable; and the conscience of humanity at large
would frown upon an assemblage in this house that
attempted to take from me and from those of my race the
right to speak the language I learned in my infancy as one
of the official languages in which the deliberations of this
house may be carried on. So it is of everything else that is
not within section 92. If it is fair, if it is just, if it is proper
according to the standards of human decency, it will be
done; if it is unfair, if it is unjust, if it is improper, all
members of this house will say, "It is not our manner to
do such things."

On motion of Senator Bielish, debate adjourned.
The Senate adjourned during pleasure.

At 5.45 p.m. the sitting was resumed.
The Senate adjourned during pleasure.

ROYAL ASSENT

The Honourable Antonio Lamer, Puisne Judge of the
Supreme Court of Canada, in his capacity as Deputy Governor
General, having come and being seated at the foot of the
Throne, and the House of Commons having been summoned,
and being come with their Speaker, the Honourable the
Deputy of His Excellency the Governor General was pleased to
give the Royal Assent to the following bills:

An Act to establish the Canada Post Corporation, to
repeal the Post Office Act and other related Acts and to
make related amendments to other Acts.

An Act to amend the Auditor General Act.

An Act to implement conventions between Canada and
New Zealand and Canada and Australia for the avoid-
ance of double taxation with respect to income tax.

The House of Commons withdrew.
The Honourable the Deputy of His Excellency the Governor

General was pleased to retire.
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The sitting of the Senate was resumed.

The Hon. the Speaker: Honourable senators, it being 6
o'clock, pursuant to rule 12 1 leave the Chair.

The Senate adjourned during pleasure.

At 8 p.rn. the sitting was resurned.

OFFICIAL LANGUAGES

REPORT 0F COMMISSIONER REFERRED TO SPECIAL JOINT
COMMITTEE

Hon. Royce Frith (Deputy Leader of the Governnient):
Honourable senators, 1 ask leave to move a rnotion relating to
the report of the Commissioner of Officiai Languages wbich
was tabled in the Senate earlier this day. If leave is granted, I
wiIl explain why.

The Hon. the Speaker: Is leave granted, honourable
senators?

Hon. Senators: Agreed.

Hon. Duif Roblin (Deputy Leader of the Opposition): We
will have to give leave to find out wby.

Senator Frith: 1 am now applying the Grosart formula
which says that wben you ask for leave to move a motion you
mnust explain why you are asking for leave.

Senator Roblin: 1 think that is quite in order.

Senator Frith: Honourable senators, the report of the Corn-
missioner of Officiai Languages for the calendar year 1980
was tabled by His Honour the Speaker earlier today, and
honourable senators wiIl remember that the Special Joint
Committee on Official Languages was established primarily
although not exclusively, to study the reports of the
commissioner.

1 conferred with the Senate joint chairman of the commit-
tee, Senator Murray, and he asked me to move this motion and
sent me a note saying the reason for asking for leave now is
that the committee wishes to have an early opportunity to
examine the commissioner on his report, perhaps even on May
14, because the other place wilI be back by then and, althougb
the Senate will not be sitting, the committee, of course, would
have the right to meet anyway.

Accordingly, honourable senators, 1 move, with leave of the
Senate and notwithstanding rule 45(l)(e):

That the Report of the Commissioner of Officiai Lan-
guages for the calendar year 1980, tabled in the Senate on
Aprîl 23, 1981, be referred to the Special Joint Commit-
tee on Off iciaI Languages; and

That a message be sent to, the House of Commons to
acquaint that bouse accordingly.

Motion agreed to.

THE CONSTITUTION

MOTION FOR AN ADDRESS TO H ER MAJESTY THE QUEEN-
MOTION IN AMENDMENT-DEBATE CONTINUED

The Senate resurned from earlier this day the debate on the
motion of Senator Perrault that an Address be presented to
Her Majesty the Queen respecting the Constitution of Canada,
and on the motion in amendment thereto of Senator Yuzyk.

Hon. Martha P. Bielish: Honourable senators, first of ail, 1
would like to pay tribute to Senator Lang who spoke at length
earlier today. He was scholarly and delivered his speech in
absolutely top form. Now we are going to corne down from the
highest peaks to, perhaps, the lowest denominator in society
and, instead of a scholarly dissertation, you are going to get
the homemaker's viewpoint that bas not been expressed in this
chamber.

Senator Frith: But we do not accept that that is coming
down.

Senator Bielish: Thank you. 1 wilI not argue with that view
at ail.

1 rise to place before this chamber rny position on the
proposed resolution for a Joint Address to Her Majesty the
Queen respecting the Constitution of Canada. I should like to
express my appreciation to the members of the joint committee
who worked so diligently, and to the citizens of Canada who
made submissions to the Joint Committee on the Constitution
in the form of briefs, letters and personal interventions, often
on very short notice. It is ironic to note that the joint chairmen
of the committee-the Honourable Harry Hays, from Alberta,
and Mr. Serge Joyal, from Quebec-should have lent their
credibility to a resolution so contrary to the interests of their
respective provinces.

1 regret to say that 1 depiore the procedure, the pressures
and the constraints of time, and the imposition of the totally
unrealistic deadlines by the Prime Minister and the govern-
ment, thus closing out the possibility of an opportunity for any
form of consultative process by rnany Canadians as weIl as by
national or provincial organizations. 1 deplore the arrogance
dernonstrated and the unilateral action consistently applied.

1 support wholeheartedly the amendment proposed by Sena-
tory Yuzyk, seconded by Senator Tremblay:

That the motion be amended in Schedule B of the
resolution by inserting immediately after Clause 28 the
following:

"28.1 Notwithstandîng anything in this Charter, the
rights and freedoms set out herein are guaranteed
equally to men and women."

1 arn proud that our party bas consistently championed the
cause of equality for women.

Honourable senators, it is unthinkable that a governrnent
which is sîgnatory to the United Nations Decade for Women:
Equality Development and Peace 1976-85, which accepts the
World Plan of Action and which as recently as July 17, 1980
signed the Convention of the Elimination of aIl forms of
Discrimination against Wornen, would not have originally
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included a guarantee of the equality of men and women in
their proposed charter.

A quote from the recent U.N. Convention on the Elimina-
tion of all forms of Discrimination against Women says:

-the full and complete development of a country, the
welfare of the world and the cause of peace require the
maximum participation of women on equal terms with
men in all fields.

In preparation for the Mid-Decade Conference on Women
in July, 1980, in Copenhagen, the Honourable Marc Lalonde,
the minister responsible for the status of women, printed a
statement in the form of a booklet entitled Toward Equality
for Women. It outlined the government plan of action and
contained notices of legislative process already under way, as
well as promises of agreement and statements that the govern-
ment will research, explore, review, study, et cetera. Two years
have gone by. Recently, I sent out a tracer to find out exactly
how much had been done, but so far the information has not
been made available. It is incredible that our government will
sign conventions, and then neglect to ratify them or do any-
thing about the accompanying responsibilities.

Also in preparation for the Mid-Decade Conference, Perdita
Huston, regional director for the Peace Corps for North
Africa, the Near East, Asia and the Pacific, in Ideas Forum, a
UNICEF paper, said:

We have now entered the second half of the U.N.
Decade for Women in Development, an idea spawned by
the need for leverage and advocacy for women's rights
and status in the world today. The themes of the Decade:
Equality Development and Peace are laudable, to be sure,
but what progress has actually taken place since 1975?

How do women fare in their reach for equality, in their
desire to be part of the development of their societies, and
how are they affected by, or contributors to, peace or the
lack thereof?

"Not so well," say the women I interviewed in six
developing countries.

"Not so well," say the women of other nations, devel-
oped or semi-industrialized.

"Not so well," say the statistics. And we are left to ask,
"Why?"

Why, too, we might ask, is the leadership of UNICEF
so crucial to an improved awareness of the inter-relation-
ship between the roles and status of women and the status
of children in today's world?

The first theme: Equality. What does the equality of
women in society have to do with the welfare of the child?
The answer is simple. How can mothers and children be
considered separately? From the time of conception, it is
the mother who nourishes the child; from its birth she is
responsible for its survival, its health, its psychological
welfare, its emotional well-being, its education-of values
and social consciousness. She is responsible for a great
part of the child's vision of the world in which it must

[Senator Bielish.]

participate, to which it must contribute and in which it
must survive.

But if the mother is regarded by society, treated by law
and custom, as an inferior or unequal human being, how
can the child's view of the world be just?

In sum, the equality of men and women is essential to
children's view of, and participation in, a harmonious
society. If children are to be our future leaders, equality
must begin at home-within the family-and supported
by national law and custom.

Development is a process that brings with it enormous
changes in the very substance of people's lives. It touches
their values, their cultural norms, and their perception of
one another. It can bring an opportunity for personal
growth and social harmony, or, tragically, it can tear the
social fabric asunder.

"Family" is children, women and men. They cannot be
separated by anyone's policies. And, if the family, as the
basic social unit, is to survive, women must be brought
into the mainstream.

They must be given the opportunity to provide for the
basic needs of their children. To do so they must become
full participants in development programmes. To do that,
they must become equal partners in the planning of
development policies. If they do so, if the family becomes
a solid social unit, we will have begun to achieve the first
two goals of the U.N. Decade for Women: equality and
development, and we have a better chance to attain the
third goal: a more peaceful world.

Honourable senators, I should like to beg your pardon for
having to take you to another part of the world to further
illustrate my point. Regardless of economic conditions or
standards of living, the objectives, the goals and the means to
attain them bear much similarity.

* (2010)

We are all aware that women in Canada, under the leader-
ship of the Canadian Advisory Council on the Status of
Women, planned to hold a conference on the Constitution in
September 1980, which was then postponed to January 1981,
followed by yet another postponement to May. The Joint
Committee on the Constitution was in session and the second
deadline date for receiving submissions was up. An ad hoc
committee of Canadian women, calling themselves "Women
on the Constitution", hurriedly called a meeting. On short
notice, over 1,200 women, representing all the provinces of
Canada, met in Ottawa on February 14 and 15, 1981. Above
all, it showed that Canadian women were concerned, respon-
sible and anxious to participate in the drafting of the Constitu-
tion, to ensure that their rights were not denied. Some weeks
ago I received a copy of Women and the Constitution, put out
by the Canadian Advisory Council on the Status of Women.
No doubt, the information contained within it is excellent but
the Prime Minister continued at his break-neck pace to act
unilaterally, and the book may serve as a grim reminder of the
kind of injustices that prevail at this time in history.
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Honourable senators, the Canadian government can no
longer ignore or deny equal rights for women and men;
therefore, equality must be guaranteed.

Although I am relatively new in this chamber, I am fully
aware of my responsibilities. The Constitution debates leave no
doubt that the foremost function of the Senate is to represent
Canada's regions at the federal level. My region-the west,
generally, and the Province of Alberta, more specifically-
supports the idea of patriation, of bringing the Constitution
home to Canada. My region wants to see constitutional
changes agreed to by both federal and provincial governments.
The federal government is not just proposing to patriate the
Constitution; but is also proposing that the British Parliament
substantially alter it without the consent of the provinces.

A constitution is essentially an agreement which establishes
the rights and responsibilities of both the federal and provin-
cial governments, but the federal government is trying to
change this Constitution without provincial agreement. It is
proposing an amending formula which will give Alberta and
seven other provinces second-class status. Nothing is more
critical in the Constitution than the amending formula. It
establishes the rules for any future changes. Under the Vic-
toria formula, Ontario and Quebec would always have a veto.

Alberta proposed an amending formula known as the Van-
couver consensus, which had the support of ail ten provinces.
Under its terms, ail provinces would have equal constitutional
and legal status. There would be no second-class provinces. No
province could have its rights, resources or areas of jurisdiction
taken away without its agreement. However, at the federal-
provincial conference, the federal government gave little indi-
cation that they wanted to reach a consensus.

In making his presentation to the joint committee, another
western premier said:

I do not intend to review in detail the history of constitu-
tional discussions over the last four or five years. I want to
emphasize, though, that by September of 1980, after
intensive negotiations, Canada's eleven goveriments had
reached a significant measure of consensus on even the
most contentious constitutional issues.

It would be pointless to speculate, here, on the reasons
why governments failed to reach final agreement at last
September's First Ministers' Conference. The point I
want to make is that a negotiated agreement was within
our grasp, and could have been achieved-with more
time, with flexibility, and with goodwill on aIl sides.

Henry Wise Wood, a distinguished western Canadian and a
president of the United Farmers of Alberta, wrote:

True progress can corne only as a result of thoughtful,
continuous, co-operative effort. The progress will neces-
sarily be slow, but it must be continuous. Nothing can
hinder it more than the mistakes of thoughtless
impatience.

In its obvious determination to proceed unilaterally, the
federal government may have closed the door to federal-pro-

vincial negotiation. In the strategy document of the federal
government dated August 30, 1980, it is stated:

Once this government enters the house with a proposal on
a subject, the subject would not continue to be negotiated
with the provinces.

On November 24, 1980 the Alberta Legislature passed a
resolution by a vote of 70 to 1. It urged that:

Federal-provincial constitutional discussion be resumed as
soon as possible in order to ensure that the federal govern-
ment and ail provincial governments may participate
equally and fully in recommending constitutional changes
which will decide the future of Canada.

Alberta advocates a strong central government balanced by
strong provincial governments. This view was made public in
1978 in Alberta's constitutional position paper entitled Har-
mony in Diversity, and was reflected as well in the amending
proposai known as the Vancouver consensus. A country as
large and as diverse as Canada needs strong provincial govern-
ments because they are closer to the people and can be more
responsive to regional concerns.
0 (2020)

On several occasions during the debate on the constitutional
issue, Alberta's energy resources have been discussed. Alber-
ta's ownership of its resources is an existing constitutional
right. I was surprised and disappointed to read Senator Croll's
presentation containing his scathing remarks about Alberta's
premier, the Heritage Fund, and the energy question. I should
respectfully like to refer the honourable senator to the British
North America Act, 1930, which confirms the natural
resources transfer agreements with the western provinces. The
provinces were consulted and consented to this amendment, a
legislative practice notably absent these days.

I appeal to honourable senators from Alberta, in considering
this resolution, to represent their people, not their patron. I
appeal to honourable senators from across the west to ponder
for a moment the co-operative heritage of our region, and to
ask themselves whether it would not be better, now that this
pressure-cooker atmosphere has been created, to try for one
last time to reach an accord on patriation and an amending
formula, rather than to proceed unilaterally on patriation of
the Constitution.

I appeal to the integrity of ail honourable senators to assert
your independence, to take your duty seriously and, when the
time comes, to take your stand.

Hon. Senators: Hear, hear.
Hon. H. A. Olson (Minister of State for Economie Develop-

ment): Honourable senators, I should like to ask Senator
Bielish whether or not she checked her facts carefully to
determine whether the provinces had agreed to the transfer of
natural resources to the western provinces in 1930. I believe
that she will find that there was not unanimous consent.

Senator Bielish: I will check that.
Hon. C. William Doody: Which province objected?
Senator Olson: The provinces did not unanimously agree.
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Senator Doody: Which province objected?

Hon. Martial Asselin: You have asked a question to which
you seem to know the answer.

Senator Oison: First of ail, the honourable senator appealed
to western Canada and then-

Hon. John M. Macdonald: Honourable senators, I rise on a
point of order to the effect that Senator Bell is scheduled as
the next speaker, not Senator Oison.

Senator Oison: I merely asked if I could ask a question; that
is ail.

Hon. G. I. Smith: That great man of the rules always asks
questions, but he never makes a speech.

Hon. Ann Elizabeth Bell: I hope Senator Oison received a
satisfactory answer.

Senator Oison: I am satisfied. Senator Bielish answered very
courteously. It was other honourable senators who created the
trouble.

Senator Doody: That's right, we are the trouble-makers.

Senator Bell: Honourable senators, I rise to exercise my
freedom of conscience as a senator and as a Liberal, and I do
so proudly, without the benefit of a charter of rights or of
section 2(a) thereof. I do so in the confident knowledge that I
am speaking on behalf of many people in British Columbia.
Our present Constitution has enabled us, over the past 114
years, to develop in freedom and prosperity. If we need a few
more days or even months to perfect its patriation, let us not
be dismayed.

Our present Constitution is made in Canada. The Canadian
constitutional monarchy, with a democratic parliamentary
system of government, was written in Canada by Canadians
insofar as the B.N.A. Act is concerned, and has evolved in our
peculiar Canadian way. Our Constitution reflects the richness,
diversity and unity of our country. The sovereignty of Parlia-
ment and the legislatures in their own jurisdictions, the in-
dependence of the courts and the freedom and protection of ail
the Canadian people are held inviolate by the monarch, under
God.

And He shall have dominion from sea to sea, and from
the river unto the ends of the earth.

Psalm 72 thus typifies the spirit of Canada.
Only three things should be included in this resolution: the

patriation of the British North America Acts; and amending
formula, with the widest possible agreement; and a reconfir-
mation of Canada's allegiance to the constitutional monarchy.

Some Hon. Senators: Hear, hear.

Senator Bell: AIl else necessary can be accomplished in
Canada, in good order, and at its appropriate time. Things
that should not be included in the resolution are: a Charter of
Rights; provisions for referenda; the currently proposed
amending formula; equalization; resource amendments, and so
on.

[senator Oison.]

The narrow range of constitutional amendments which
cannot now be made in Canada by Parliament comprise the
last colonial vestige. These are changes to the Constitution,
such as the exceptions under section 91.1 of the B.N.A. Act-
the very narrow range which we cannot now amend in Canada.

Therefore, the only important question here is that of pro-
viding a suitable amending formula to which both the prov-
inces and the dominion government can agree. Since Confed-
eration in 1867, and in each subsequent confederating date of
the other six provinces, the power to amend the provincial
constitutions has been with each province. Since December 16,
1949 the power to amend the federal Constitution has been
with the dominion Parliament.

The amending formula which is proposed is totally unac-
ceptable to the Government of British Columbia, to the Legis-
lature of British Columbia, and to the people of British
Columbia.

Some Hon. Senators: Hear, hear.

Senator Bell: It creates classes of provinces. It introduces
into our parliamentary system the device of referenda in
perpetuity, thus diminishing the sovereignty of Parliament. It
puts in doubt the means by which the Territories may become
provinces.

The amending formula proposed in this resolution is
immensely complicated. It contains six variations, and I would
list them as follows: section 36 gives us unanimity for two
years; section 45 is the Victoria formula; section 42(1) is
another one, the provinces' choice; section 4 2 .( 3 )(a) is yet
another formula, the federal one; secton 41, a referendum; and
section 46 is a permanent alternative formula of amendment
by resolution. Honourable senators, it is immensely complicat-
ed. Section 41 will become section 45, and it is considered that
it will likely become the permanent formula. It is also felt that
this is so rigid that constitutional change will be virtually
impossible.

I cannot accept an amending formula which makes second-
class citizens of British Columbians; which profoundly changes
the balance of power in this country; and which puts in the
hands of the federal government a referendum power which
only the federal government can use. Finally, and most impor-
tantly, I cannot accept any proposition which diminishes the
power of Parliament and of the legislatures of the provinces.

I feel that a Charter of Rights should not be included in this
resolution because it is not now part of our Constitution and,
therefore, it must be excluded because it has no part in
patriation. The Charter of Rights limits the power of Parlia-
ment and the legislatures and it infringes upon provincial
jurisdiction.

I should just like to give you a few examples of this because
I do not think that they have been looked at from the point of
view of their effect in practical terms.

For instance, section 23 of the resolution deals with educa-
tion. This is contrary to section 93 of the British North
America Act, because that act gives exclusive jurisdiction to
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the provinces as far as education is concerned. That is a
head-on, obvious infringement.

Section 19 of the proposed resolution states:

Either English or French may be used by any person in,
or in any pleading in or process issuing from, any court
established by Parliament.

At first blush, it looks as if this deals simply with federal
jurisdiction, but the administration of the courts currently is a
provincial jurisdiction. Section 92(14) of the British North
America Act states that the administration of justice is a
provincial concern.

In the province of British Columbia, it escapes me how
section 19 could be implemented. I do not have the latest
figures, but let us say that there are 50 judges of the Superior
and Provincial Courts of British Columbia. I doubt very much
if there is one who could sit and hear a case conducted in the
French language. If there are 2,000 members of the Bar,
probably not more than one could count on the fingers of both
hands could either prosecute or defend an accused in the
French language. In time we ail hope to become fluently
bilingual; at the present time this is simply not a practical
application. That does not even take into account the court
reporters, interpreters, and so forth who would be needed.
That is going to be difficult to put into place, no matter how
willing one might be.

There are other specific limitations, but one cannot say how
they will affect the provinces because the wording is so vague.
As an example, section 2 deals with freedom of religion,
freedom of expression and freedom of peaceful assembly. How
could a provincial legislature hnow how this would affect store
closings on Sundays, provincial aid to denominational schools,
movie censorship, provincial libel laws, use of parks and public
streets, and so forth? One would never know about these
things until the courts made a decision because the wording is
so vague. This could take time, because precedents must be
built up over time.

Section 3 of the proposai states:

Every citizen of Canada has, without unreasonable
distinction, or limitation, the right to vote in an election of
members of the House of Commons or of a legislative
assembly and to be qualified for membership therein.

This could interfere with the qualification of voters and
members of legislative assemblies.

Section 6 deals with mobility rights. This could interfere
with provincial jurisdictions relating to professional qualifica-
tions.

In British Columbia, the Honourable J. V. Clyne, a former
Justice of the Supreme Court of British Columbia, now the
distinguished Chancellor of the University of British
Columbia, points out that section 24 of the proposed resolution
is bound to cause controversy and litigation. Section 24 of the
proposed resolution states:

The guarantee in this Charter of certain rights and
freedoms shall not be construed as denying the existence
of any other rights or freedoms that exist in Canada.

• (2030)

He goes on to say:
Section 25 is bound to cause endless trouble. For once the
charter is specific-

This is the one dealing with aboriginal rights. He continues:
-it refers to a particular document, the Royal Proclama-
tion of 1763.

I do not know how many senators have looked at the Royal
Proclamation. I have had two copies sent to me, and it is a
fascinating document.

Section 25 reads:
The guarantee in this Charter of certain rights and free-
doms shall not be construed so as to abrogate or derogate
from any aboriginal treaty or other rights or freedoms
that pertain to the aboriginal peoples of Canada including

(a) any rights or freedoms that have been recognized by
the Royal Proclamation of October 7, 1763; and
(b) any rights or freedoms that may be acquired by the
aboriginal peoples of Canada by way of land claims
settlement.

The Proclamation covers lands including Quebec, east and
west Florida, Grenada, St. Vincent, Tobago, Hudson's Bay
Company territory, and ail the land and territories lying to the
west of the sources of the rivers which fall into the sea from
the west and northwest.

I hope Senator Williams is listening because he may have
very valuable land at his disposal.

The Honourable J. V. Clyne continues:
There have been a number of judicial decisions on the
subject (of Indian land claims) and the charter now leaves
the question open as to the binding nature of those
decisions and treaties when it declares that Indian rights
are those recognized in 1763.

He concludes:
To leave it to the courts to decide by making various
assumptions in the meaning of the charter is an abandon-
ment of legislative responsibility.

Section 24(1) is as follows:
Anyone whose rights or freedoms, as guaranteed by this

Charter, have been infringed or denied may apply to a
court of competent jurisdiction to obtain such remedy as
the court considers appropriate and just in the
circumstances.

The Honourable J. V. Clyne comments:
In ordinary civil cases the courts may order specific
performance of a contract, or grant an injunction, or
award damages, but never before has it been suggested in
Canada that it (the court) should exercise such wide
powers as those afforded in this section. Parliament and
the legislatures would no longer be supreme.
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Honourable senators, under our present Constitution, sec-
tions 53 and 54 of the B.N.A. Act specifically provide that
appropriating any part of public revenue shall originate in the
House of Commons, and that money votes must first be
recommended to that house by the Governor General. Yet,
section 24(1) of the charter would seem to put that power into
the hands of the courts. Boston had its tea party 200 years ago
for a similar cause.

Section 24(2), in my opinion, appears extremely dangerous
on entirely different grounds. It reads:

Where, in proceedings under subsection (1), a court
concludes that evidence was obtained in a manner that
infringed or denied any rights or freedoms guaranteed by
this Charter, the evidence shall be excluded if it is estab-
lished that, having regard to ail the circumstances, the
admission of it in the proceedings would bring the
administration of justice into disrepute.

The Honourable Minister of Justice's response to the Attor-
ney General of Ontario on this point does not allay my fears.
He assumes that the court's discretion in "having regard to all
the circumstances" will ensure that relevant evidence will be
considered. Insofar as this section could apply to the Criminal
Code as well as civil actions, it could certainly strike a blow on
behalf of the criminal.

To return to clause 26, it reads:

The guarantee in this Charter of certain rights and
freedoms shall not be construed as denying the existence
of any other rights or freedoms that exist in Canada.

The rights which exist today but not specified in the chart-
er-such as property, employment and economic rights-
suggests, by their subordinate placement, that they are of
lesser importance and would be legally subordinate to the
extent they were in conflict with the specified rights. If they
are to bejudged equally, the specified rights have no particular
significance at ail. That would seem to be perverse if it is
intentional.

There are other sections in the charter which need a thor-
ough review. I have selected only a few as examples. I hope I
have convinced you that this is not the time or place to
entrench in our Constitution this charter.

The main points regarding the charter are: It undermines
the sovereignty of Parliament at a time when it should bc
strengthened. Parliamentary sovercignty is the cornerstone of
our constitutional framework. Entrenchment alters our consti-
tutional framework to such an extent that only a general
election, with the people understanding the implications,
should give Parliament such a mandate. It has no place in the
Constitution now and, therefore, is not suitable for inclusion in
a patriation proposal. Since civil rights are now within the
jurisdiction of the provinces, under section 92(13), and much
of the proposed charter infringes provincial rights, provincial
legislatures must agree to any such charter. If an entrenched
Charter of Rights were to be considered after patriation, this
particular draft would have to be revised.

[Senator Bell.]

Other parts that should not be included in the resolution are
the amendments dealing with resources and equalization. They
are more properly the subject for constitutional amendment
after patriation.
* (2040)

Parts of the resolution which could be dealt with under
existing federal jurisdiction are legal rights which are already
part of the Criminal Code and aboriginal rights which were
guaranteed by the Crown. The federal Parliament has had
exclusive jurisdiction, under section 91(24) of the B.N.A. Act,
since 1867, and the power to amend since December 16, 1949.
What needs to be done to further secure aboriginal rights can
be done here and now without recourse to Westminster.

Women's rights is a very difficult topic to deal with. A great
deal has been achieved under our parliamentary system. These
advances should be a great source of pride especially to our
colleague, Senator Bird, who chaired the Royal Commission
on the Status of Women. The issue of women's rights in the
future is largely economic and affects all people, or should I
say "persons"?

In conclusion, in assessing the proposed resolution, it would
be wise to understand that the country is polarized. This is
evident in the distribution of members in the House of
Commons.

Like many senators, I receive letters from all over my
province as well as from across the country. I would like to
read some typical comments from the letters I received yester-
day from different parts of British Columbia.

The first one is regarding a poîl done by two radio stations
in quite a large riding held by an NDP member whose name I
will not mention. This comment is to the extent that the
listeners were in favour of the current constitutional proposal,
and the writer says:

Admittedly, they [the polis] were not exactly "scientific"
but were a fair indicator. The results were 74 per cent and
over 80 per cent respectively, against his support of Mr.
Broadbent and Mr. Trudeau.

Further on this writer goes on to say:
We were all astounded to hear him-

"Him" being the member of Parliament.
-state that he docs not feel any obligation whatsoever to
pay attention to polis or any other communication from
his constituents! That he would continue backing Mr.
Broadbent and the Party and etc.

This writer goes on to say:
He stated that "old Institutions, old Economic Orders and
outmoded Symbols must go!" Leaving little doubt as to
where he expects these debates to lead us; ail without our
consent. How can this be allowed to happen? Is it possible
for a society to be too peaceful and docile? Have we
placed too much faith and trust in politicians and our
system?

Further on in the letter she states:
-the majority of Canadians are opposed to what he-
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"He" being the Prime Minister.
-is doing, we seem to be powerless to stop him . . . But
having always believed in the principles of democracy, I
reserve the right to free choice. Presently, that right is
being badly abused.

Now we are putting our hopes and faith in those "old
Institutions" that he-

The member.
-hopes to destroy.

This is a typical letter. I have dozens of them in my files. I
sound like the late Senator Joseph R. McCarthy.

e (2050)

There is this one, which says:
I am not in favour of promoting separation in Western

Canada for many reasons but I realize that it may be felt
by many people that it is their only option. I think it
should be realized that the Prime Minister is on a very
serious collision course in his rush to impose a new
Constitution on provinces that will not support it.

There is another one which says:
May I express to you my very serious concern for the

future of our country under our present Government of
Canada? In particular, while I agree that we should have
our own Constitution within our country, I am totally
opposed to having it amended in England, on the advice of
a Government that only represents a part of Canada-

Some Hon. Senators: Hear, hear.

Senator Bell: The letter continues:
I cannot accept a situation where B.C. would be a second
class province forever dominated by Quebec and Ontario.
I do not think that court cases will stop the Prime
Minister's plan-

I was born in Canada ... I served for five years and
four months in the Canadian Army in Europe during
World War II. While I am under some limitation now I
just cannot fail to do what I can as a good citizen, or
accept that my service in the army was a waste of time.

Sone Hon. Senators: Hear, hear.

Senator Bell: This one is signed by several people. It says:
Canada as a nation should now be mature enough to
make its own amendments-

It is dangerous to entrench rights. This automatically
negates all rights which are not entrenched.

Westerners object to the fact that... Ontario and
Quebec will be given a veto in perpetuity over any future
constitutional changes.

Western Canadians are patriotic, if frustrated, Canadi-
ans. But they are rapidly becoming angry Canadians.

We are rapidly being pushed not to the brink of aliena-
tion but over the brink into something far more serious
and sinister for this country.

Senator Guay: Honourable senators, on a point of order, I
should like to say that I am a westerner, but I am not angry,
and I am proud to support the Prime Minister in his constitu-
tional proposals.

Senator Flynn: That is not a point of order. Just sit down
and mind your own business.

Senator Bell: The Prime Minister has achieved his purpose
for patriation, and this is a remarkable achievement. Eight
premiers have reached agreement. We are now within sight of
the goal. Let us not lose sight of this main point.

Some Hon. Senators: Hear, hear.

Senator Lucier: Honourable senators, may I ask a question
of Senator Bell? The honourable senator stated that the
resolution puts in doubt the means by which the Territories
can become provinces. I wonder if she would tell me what
section does that, and how it accomplishes that?

Senator Bell: That is a good question, Senator Lucier. I was
referring to the fact that in the British North America Act
provision was made for the Territories to enter specifically,
and the means by which that could be done. In the new
proposals there is provision for two years in which the Territo-
ries will be invited to the federal-provincial conferences which
will be held to discuss how things are going to be implemented,
the kind of amending formulas, and so on; and representatives
of the Northwest Territories and the Yukon may be invited by
the Prime Minister if it is felt that their interests are involved
in whatever they are discussing.

Senator Lucier: I would like to know how that affects
provincial status coming to either of the Territories. I do not
understand that reasoning.

Hon. Rhéal Bélisle: Honourable senators, it is a privilege to
follow in the footsteps of all those honourable senators who
have made such wonderful speeches both for and against this
resolution. It is an honour, and I offer my thanks to all of
them.

Honourable senators, the federal government bas made a
shambles of trying to give this country a visionary and viable
energy policy. It has been pitifully ineffectual in developing an
industrial strategy worthy of our fine potential. It has proven
impotent in combatting the scourge of high unemployment and
the shame of double-digit inflation.

With all these crucial economic and social problems being
improperly and inadequately attended to, how could Parlia-
ment possibly afford to devote six months to the discussion of
something so esoteric as the Constitution of this nation?

Men more cynical than I would tell you that the federal
government had decided upon this course of action as a
smokescreen, a devious ploy meant to draw attention away
from its monumental failures in other areas. And that may
very well be true.

But the fact remains, in my estimation, that we are not
going to deal effectively with any of the major socio-economic
problems that beset us until such time as we have solved our
fundamental constitutional problems.
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Now, what have we accomplished along those lines in the
last six months? Precious little, I submit. Patriation and a
Charter of Rights. These are the subjects that have occupied
our time. And while they are definitely important, it would be
wrong to suggest that they constitute the essence of the
reforms that are needed. As a matter of fact, these two issues
could well be looked upon as a diversion from the basic
problem.
[Translation]

What we have to consider in this country-and as soon as
possible-is a new distribution of roles and powers between the
various levels of government. The debate does not deal with
patriation, but rather with power. In that case, what about this
resolution on which we are called to vote?

Do the provisions it contains make us progress substantially
toward our ultimate goal? Do they significantly contribute to
the understanding which we need so much? Are we witnessing
the beginning of a sincere dialogue? Or are we still locked in a
sterile exchange of bitter and uncompromising monologues?

i am very much afraid that the answer is not too encourag-
ing. Patriation is an excellent start for what we have to do. In
fact, it is a logical first step. It would allow us to assert
ourselves and to announce our complete independence and
sovereignty. We must finally feel that we are the only masters
of our destiny. For both historical and psychological reasons,
we have to get rid of all the relics of our colonial past.

However, this resolution unfortunately goes too far. If only
it had dealt simply with patriation! But no. It was deemed
appropriate to go further, and consequently, instead of doing
something which will be positive, we may find ourselves fol-
lowing a course of action which will have a totally negative
impact.
[English|

So much of the creative energy of this country has been and
continues to be wasted on ridiculous posturing. So much of our
economic, intellectual and emotional resources is being wasted
on increasingly bitter and destructive struggles between the
federal and provincial levels of government. The chasms that
divide us are perilously deep. They are born of prejudices long
harboured, hurts actively nursed and slights vividly imagined.

So, I ask myself, what is there in the resolution before us
that will serve to improve the situation, bring us closer to a
consensus, keep us from the brink of irreconcilable federal-pro-
vincial differences? The answer is, nothing.

As a matter of fact, the problems that have given rise to our
constitutional differences are repeated here with stubborn
wrongheadedness. The anger, the impatience, the arrogance,
the disrespect-they are all distressingly present. Unilateral-
ism and imposition. Failure snatched from the jaws of success.
[Translation]

No, honourable senators, this resolution is not the harmless
document which the federal government would have us believe
it is. What this resolution provides as an approach to the
referendum issue is a denial of the basic principles which
underlay our Confederation.

[Senator Bélisle ]

The federal Parliament alone will have the right to take the
initiative and call for a referendum; the federal Parliament
alone will decide the rules governing such a referendum; and
the federal Parliament alone will draft the question to be put
in that referendum. As this proposal now reads, the provincial
legislatures could very simply be ignored. Ottawa could ignore
them and not bother to consult them. You will admit with me
that the provinces have every reason indeed to object.

Under the present Constitution we have two levels of gov-
ernment. With this resolution, and more particularly with its
referendum provision, the influence of the provincial govern-
ments could indeed be reduced to nothing, they might even not
be consulted and the appeal made directly to the people.

That is not what the Fathers of Confederation wanted and
that is not what we should be trying to achieve either. We do
not want a unitary state; we want a confederation, a union of
sovereign entities jealously seeking to protect their rights.

So as you can sec we have yet to find the perfect solution
concerning the question of how we might proceed to amend
our Constitution once it has been patriated. But if the federal
government insists on the formula contained in this resolution,
again we will be running the risk of making even worse the
state of confrontation which already obtains between Ottawa
and the provinces.
* (2100)

[English]
i come now to the matter of entrenching rights in the

Constitution. This is no meaningless gesture calculated merely
to impress. This is a measure of paramount importance. It
takes power away from the people's representatives. It places
limitations on the extent of control elected legislatures can
exercise over their electors. This is nothing less than a funda-
mental change in the social contract between the governed and
their governments-a change which entrusts to the judiciary
the task of interpreting the terms of this new social contract.

This is not the type of basic change that should be brought
about unilaterally, without the consent of some of the principal
players involved in our Confederation-that is, the provinces.
Yet, this is what is being done, and it is being donc in the face
of vehement objections on the part of the provinces.

Some object to the entrenchment of human rights because it
raises false hopes; others because it places a political burden
on the judiciary; and still others because it risks diminishing
our reliance on the process of public discussion and democratic
politics for resolving disputes concerning fundamental
principles.

Now, the views of these people cannot bc simply disregard-
ed. They cannot be dismissed as without value or merit; they
must be given serious and full consideration; and 1, for one, do
not feel they have been. That is the sort of fundamental
change that must be considered in the context of complete
constitutional amendment involving the redistribution of
powers and responsibilities.

The provinces oppose the charter for these reasons but, more
particularly, because it imposes upon them obligations in areas
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that fall within their own competence as determined by section
92 of the B.N.A. Act, notably minority language education
and property and civil rights.

A charter of human rights is a matter of incredible impor-
tance to a nation and its constitution. It should, therefore, be
well, considered, reasonably popular and as unifying as possi-
ble. It should reflect the enduring will of the people of Canada.
[Translation]

If you go by those criteria, you realize that the way in which
this resolution attempts to entrench in the Constitution a
Charter of Rights and Freedoms is indeed deplorable. Canadi-
ans have not had the opportunity to voice their opinion on the
matter, to consider and discuss its implications and
ramifications.

I want to point out to you that this charter will be enshrined
in our Constitution not by Canadian legislation but by an act
of the Parliament of another country and despite the firm
opposition of a majority of provinces. The provincial legisla-
tures which are just as sovereign as the federal parliament in
the spheres of jurisdiction assigned to them by the Constitu-
tion would be subjected to changes in their powers, by the
federal government, without having any say in the matter.

That is not the way such a task should be accomplished.
Eitrenching basic human rights in the Constitution should be
done in such a way as to minimize all possible disagreements.
Also, this task should be assigned to our greatest experts in the
field. But above all, everything should be done here in Canada.
[English]

I really cannot see why the federal government is insisting
on this Charter of Rights. I am not even sure that I am
opposed to a Charter of Rights in our Constitution, but the one
contained in this resolution will not come in for any accolades
from me. It is thoroughly flawed. Rights and freedoms are
insufficiently defined and all kinds of verbal garbage guaran-
tees future confusion. What must be done to ensure that we
carve into this Constitution of ours for all time, if that is the
route we want to take, those rights and freedoms which we
consider so fundamental that they deserve to be upheld even
when temporary majorities find it generally acceptable to set
them aside?

As it stands, this charter is a masterpiece of deception. Its
intent is not precise and its wording is deliberately vague,
allowing for broad interpretations by the judiciary. It attempts
to be totally neutral, which means that in no time flat the
Judaeo-Christian morality which is ours will be replaced by a
hedonistic morality replete with the corrupting influences that
that entails.

There is no definition given of the principles of fundamental
justice referred to in the charter. God Himself only made it as
an afterthought-the subject of an amendment reluctantly
accepted by the government.

Senator Asselin: Because Ryan wrote to Trudeau!
Senator Bélisie: The right to life, which should be listed as a

fundamental right, is considered merely a legal right, and the
wording of that section deliberately ignores the unborn, the

handicapped and the aged, whose lives are continually being
taken and further threatened by liberal legislation.

Section 7 of the charter should proclaim that every individu-
al has the right to life because this right is inherent and is the
most fundamental right a human being has. A paragraph
specifically protecting the right to life of the unborn should be
added to section 15. It should read:

In this charter, the term "every individual" means
every living human being from the time of conception
onward until its natural end, regardless of any physical or
mental condition, distinction, or circumstance.

Modern scientific authorities agree that human life begins
at conception. Such clearly established facts should, therefore,
be recognized in a Charter of Rights.

0 (2110)

[Translation]
This goes to say that there is no basic step more important

at the constitutional level than the drawing up of a Charter of
Human Rights and Freedoms. And it is exactly for that reason
that we should not undertake such a basic task so long as we
are not constitutionally independent and we do not have an
absolute control over our constitution.

This is why I suggest that the way Parliament should
proceed is to confine itself to patriating our Constitution. Once
this has become our own, we will manage to find a truly
genuine Canadian procedure for amending it and for entrench-
ing human rights and freedoms, if we feel that it is the best
way to protect them.
[En glish]

To suggest that now may be the last chance we have to
obtain such an important change as a Charter of Rights in our
Constitution is to express a profound lack of faith in Canadi-
ans and their ability to provide for their own future. If the
government does not think Canadians can be trusted to make
the changes necessary in our Constitution, what are we doing
patriating it?

The purpose of patriation is to enable us to take charge of
our own constitutional destiny. Forcing a charter of rights on
us and using a foreign power to do it is as cynical a gesture as
this federal government has ever, and will ever, visit upon the
people of Canada.

Honourable senators, I will vote against this resolution, not
because I am opposed ta patriation or the idea of a Charter of
Rights, but because I am opposed to the federal government
violating the rights of the provinces. I am opposed to the use of
force when it is not necessary and can prove utterly disastrous.
A Charter of Rights needs general support if it is to receive the
respect it requires.

I sincerely hope that this chamber, representing, as it does,
the interests of the provinces in Parliament, will reject this
ill-advised plan of the federal government. We will be delin-
quent in our responsibilities as senators if we do not. If we
stand by and do nothing, while the federal power violates the
basic rights of the provinces, we will have forfeited our right to
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exist. We will have merited all the criticism levelled against us.
We will, in fact, have lived up to our reputation as a spineless
rubber-stamp.

Let us patriate the Constitution without the Charter of
Rights provided in this resolution. Let us take this charter and
submit it to the provinces as the starting point for an in-depth
study of how our Constitution might be improved.

Before doing this, we might want to correct some of the
more apparent shortcomings in this charter. I have already
alluded to some of those. Senator Yuzyk moved the motion in
amendment presently before us to correct another. His motion
will receive my support because no charter of human rights in
the twentieth century can afford to leave any doubt that
women are considered to be the equal of men before the law.

French Canadians, though they may be a minority in
Canada as a whole, are a majority in Quebec. Because of this,
we in Ontario have often felt that they do not understand the
depth of the problem we face in Ontario. That is why it is so
refreshing and inspiring to see two French Canadian Quebec-
ers propose an amendment that would give us, as a right, the
use of our language in the institutions of government and the
courts of law.

"It is a mere symbol," you may say. "It is something that is
already being worked upon by the provincial government of
Ontario," you may say. Sure, all that is true, but we want this
right recognized in the law of this land as an inalienable right
of the French-speaking people of Ontario, so that they will be
entitled to use their own language in dealing with their govern-
ment and their courts.

There is quite a difference between a privilege and a right.
When you have a right, you stand tall; you bargain from a
position of strength; you depend on no one; your freedom is
unimpaired. On the other hand, when all you have is a
privilege, you are still a mendicant; you depend on the goodwill
of others; you are at their mercy; you are not independent and
you are certainly not free.

On the whole, I would say that we Franco-Ontarians have
not been mistreated in Ontario. But, consciously or uncon-
sciously, we have been constantly reminded that we are a
minority that enjoys certain privileges as regards its language
and culture merely as a result of the tolerance and goodwill of
our English-speaking fellow-citizens.

This is what saps one's pride. This is what begins to grate on
one's nerves after a while.

Ideally, the Province of Ontario, like Manitoba in 1870 and
New Brunswick more recently, would have volunteered to have
section 133 of the B.N.A. Act apply to it. But, for various
reasons, it has not done so. Therefore, we are left with having
a nudge. It would be perfectly consistent for the federal
government to nudge Ontario in this resolution, since it is also
having to do a bit of shoving in Quebec.

I want you to note, however, that the significance of the
federal government's interference in Quebec is far greater.
With regard to Quebec, the federal government is imposing its
will in an area that falls squarcly within what is properly

[Senator Bélisle.]

provincial jurisdiction; that is, the language of education. This
is not the case as regards Ontario and section 133.
[ Translation]
First of all, let us have a look at the content of Section 133
which states:

Either the English or the French Language may be
used by any Person in the Debates of the House of the
Parliament of Canada and of the Houses of the Legisla-
turc of Quebec; and both those Languages shall be used in
the respective Records and Journals of those Houses; and
either of those Languages may be used by any Person or
in any Pleading or Process in or issuing from any Court of
Canada established under this Act, and in or from all or
any of the Courts of Quebec. The Acts of the Parliament
of Canada and of the Legislature of Quebec shall be
printed and published in both those Languages.

If Section 133 does not mention Manitoba, it is because that
province was only constituted in 1870, that is, three years after
Confederation. But Section 23 of the Manitoba Act grants
Franco-Manitobans the equivalent of what is provided for
under Section 133. Which means that Franco-Manitobans
enjoy more constitutional rights than Franco-Ontarians. And
this, in spite of the fact that we represent more than half of the
Francophones outside Quebec!

Why should Franco-Ontarians insist that Ontario be bound
by the provisions of Section 133 of the British North America
Act under a new Constitution? It is because we want constitu-
tional protection similar to that granted to the Quebec Eng-
lish-speaking community. The history of Franco-Ontarians has
clearly demonstrated that the Ontario Legislature cannot be
relied on for the protection of our basic rights. Section 133
provides only for the use of French or English in the proceed-
ings of the legislature and the courts under provincial
jurisdiction.

The Premier of Ontario claimed that it would not be fair to
include in the new Constitution the right to these services
when adequate structures to guarantee these services do not
exist. Mr. Davis said that he hesitates to support the full
application to Ontario of Section 133, and I quote:

-for there are several areas where the necessary struc-
tures are lacking.

In 1981, the Francophones of Ontario should be treated just as
well as the Anglophones of Quebec and the Francophones of
Manitoba and New Brunswick; and now I resume the
quotation:

I am sure that whatever promises we could make
concerning that right would only lead to controversy and
confrontation which would threaten the achievement of
the very objective we have set for ourselves.

Let us see what the situation now is in the Ontario legisla-
turc and the provincial courts.

On July 22nd, 1968, the Ontario Legislative Assembly
decided unanimously, and I quote:

April 23, 1981



April 23, 1981 SENATE DEBATES 2359

-that every hon. member may henceforth, as of right,
address this House in either of the two officiai languages
of Canada.

I did so in 1954 but no mention was ever made of it in the
official report of the Ontario Legislative Assembly; we are now
in 1981 and even now no record is kept whenever someone
speaks in a tongue other than English in Toronto. The week
Canadian unity was debated in May 1980, proved those fears
to be groundless: the walls of Queen's Park did not crumble
when members spoke French. Of course, the officiai report at
Queen's Park is not put out in both languages and there is no
permanent simultaneous translation system. But that is an
area which we Franco-Ontarians are willing to look into in
conjunction with the government with a view to setting imple-
mentation targets.

With regard to the provincial courts, I might point out that
considerable progress has been accomplished in the last few
years where services to Francophones are concerned. The
Judicial Organization Act was amended; Section 8 of the
Jurys Act provided for the selection of Francophone jurors;
and the Ontario Evidence Act gives officiai status to the
French version of Ontario statutes. Since 1979 Franco-Ontari-
ans have had the right to be tried in French in criminal law
cases. The number of family courts and small claims courts
handling cases in French has increased. It is true that a similar
right has not yet been granted guaranteeing the rights of the
Francophones in common law trials.

But here again we are ready to discuss ways to implement
changes. Some laws have now been translated in French, for
instance the School Act and the Highway Traffic Act. The
Throne speech of March 1980 stated the possibility of record-
ing wills written in French and we expect that this year at last
we will be able to register wills and other legal documents
drafted in French. My colleagues have no doubt all read
yesterday's Citizen which reported that the premier has not yet
found enough money to buy a French keyboard typewriter and
that the Speech from the Throne delivered in Toronto yester-
day had been corrected by a stenographer who added the
accents as required. Is Mr. Davis really sincere?

We can see that the progress accomplished in the implemen-
tation of the equivalent of the content of Section 133 is such
that a constitutional commitment is now possible; it would
then be up to the government to agree on a timetable for its
implementation. Now that the Ontario government has a
majority, it can no longer evade the issue: it must show
leadership in recognizing our basic rights. Franco-Ontarians
rights must be recognized and entrenched in the final version
of the constitution.

Sections 16 to 19 of the Charter of Rights and Freedoms
contained in the proposed Constitution Act of 1981 will only
come into effect three years after the enactment of this
proposition. In view of the progress accomplished so far it
seems that such a deadline should be sufficient to enable the
Ontario government to take the other necessary steps stem-
ming from section 133.

0 (2120)

[English]
Honourable senators, we Franco-Ontarians are not begging.

We are not looking for privileges to be handed out to us
because we are a submissive minority. We are agitating to
have recognized by the rest of Canada what we consider to be
a right. We want to be treated as well as the English-speaking
minority in Quebec. Our people are better treated when it
comes to the recognition of linguistic rights in Manitoba and
New Brunswick, two provinces where we are not as numerous
as we are in Ontario. There is something wrong there, and now
is the time to correct it. If it is only a meaningless symbol, then
why not provide us with it? It will mean much to us. It will
provide a significant psychological uplift.

I urge you all to search your hearts when the time comes to
vote on this amendment and to ask yourselves whether simple
justice does not require that French-speaking Ontarians at
least begin to have some of those basic rights enjoyed by
English-speaking Canadians in Quebec and French-speaking
Canadians in Manitoba and New Brunswick.

Some Hon. Senators: Hear, hear.

[Translation]
Hon. Martial Asselin: Honourable senators, I meant to

make a speech of a certain length, but someone took my turn,
as I was supposed to speak before my honourable friend,
Senator Bélisle, who proved quicker than I was and rose before
I did.

I do not intend to stick with the plan of the speech which I
was going to deliver in this house and I am wondering indeed
whether I will deliver any.

Mr. Duplessis said once to one of his very vocal friends-a
member who always wanted to speak but never seemed to have
the opportunity to-"My friend, cheer up, the best speeches
are those which are never made".

I have the impression that my best speech this evening will
be to remain silent and considering the late hour to await the
decision of the Supreme Court. Afterwards with the leave of
my colleagues, I will resume the speech which I intended to
deliver tonight.

[En glish]
Senator Flynn: What do you intend to do? Is there anybody,

on your side, who wants to speak?
Senator Frith: No, they are not ready to speak.

Senator Flynn: Those who are not ready will not have the
opportunity to speak. I am ready to proceed, but I do not
know, exactly, what my status will be tomorrow with regard to
the order of the house and with regard to amendments moved
by the Leader of the Government. I suppose that I could speak
tonight, we could adjourn the debate, and I could continue
after the Leader of the Government has spoken tomorrow.

Senator Frith: Honourable senators, I see no reason why
that would not work. The only provision of the order which
would interfere with that is the provision which says that at 10
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o'clock, whatever else is going on, the Leader of the Govern-
ment has his opportunity, and then the Leader of the Opposi-
tion. I think there is no reason why he cannot interrupt. We
have already agreed that we will speak on whatever we have
decided to speak on during this period. The honourable sena-
tor's suggestion is a good one, except that I suppose Senator
Perrault will want to speak to his amendment, and then
Senator Flynn may continue with reference to his amend-
ments.

Senator Flynn: In those circumstances, it is quite agreeable
to me. I will speak, possibly, until 10 o'clock; maybe not. In
any event, i do not mind being interrupted tomorrow by the
Leader of the Government to conform with the order, because
I want this order to be respected, not only in the letter but in
the spirit.

Senator Frith: I pass.

[Translation]
Senator Flynn: Honourable senators, I am somewhat in the

same situation as Senator Asselin. I would have quite a speech
to deliver! Possibly i might even be able to speak for hours and
hours without unduly rehashing what may have been said so
far.

I cast a retrospective glance at what has happened since this
resolution on constitutional reform has been before Parliament
and i notice that the steam roller of Mr. Trudeau's constitu-
tional obsession, pulled by the abulic Liberal herd has now
covered only part of a final parliamentary stage in Canada.
When i speak of the abulic Liberal herd I believe 1 owe an
explanation to the Senate, particularly to my friends opposite.
This expression comes from Mr. Trudeau himself. In 1963,
when he was active within the New Democratic Party, Mr.
Pearson made an about-face concerning nuclear weapons-I
recall that he made that about-face during the 1963 election-
Mr. Trudeau got mad and voiced his disappointment over the
attitude of what he called the abulic Liberal herd. Perhaps the
word abulic does not mean anything to many of you. The first
time I saw that expression I looked it up in some dictionaries
and discovered that it meant "lack of will power", because it
was a complete change of direction. i draw a parallel with this
resolution because Mr. Trudeau, after joining the Liberal
party, is now using the same herd to make a complete about-
face. It is a complete change of direction on constitutional
matters, repudiating ail the prime ministers since Sir Wilfrid
Laurier and repudiating himself. It has been said-and i have
no intention of quoting-it has been said that aIl prime
ministers, Sir Wilfrid Laurier-maybe not Borden because
perhaps he did not have an opportunity-but MacKenzie
King, and his expert in constitutional matters, Ernest
Lapointe, Bennett, St-Laurent, Pearson and Trudeau himself
have always said that when it came to amending the Constitu-
tion of Canada in field; which both levels of government were
involved in, the agreement of the provinces was required. The
agreement of the parties involved was required. I note that
Senator McIlraith recalled that stage by stage and asked:
Were ail those people wrong?

[Senator Frith.]

We have listened to outstanding speeches from both sides
but i would say without hesitation and without partisanship
that the best speeches we have heard were delivered by the
dissidents of the Liberal majority.

I am referring here to Senator Thompson, Senator McIl-
raith, Senator Lang, Senator Deschatelets, Senator Cook. So I
am saying that those speeches were well prepared, that it was a
difficult situation because Mr. Trudeau imposed his will upon
the party.

So that is where we stand in our proceedings. But I would
like to note that the debate has slowed down in the last two
weeks; four decisions were made during that period which
changed the course of the debate and its final outcome.

The first is, of course, the decision of the Supreme Court of
Newfoundland. The Supreme Court of Manitoba gave a
majority decision in favour of the government, saying to those
who support it that the approach is legal. We had the majority
decision of the Supreme Court of Newfoundland saying "no",
followed closely by the majority decision of Quebec, also in
favour of the government, which changed completely the
picture. Then we had the decision of Parliament to postpone
the final vote on the resolution until the Supreme Court of
Canada has ruled on it. Then we had the decision of the
Quebec electorate on April 13, and finally, the decisions of the
provincial premiers. None of those four decisions is final, and
we will need the final decision of the Supreme Court. If it is
unfavourable to the government, it will be the end of it, and if
it is favourable, the House of Commons and the Senate, and
then Westminster, will have to vote on it.

* (2130)

That is how we reach this final stage, agreed to by the
government, that the House of Commons would vote tonight
and the Senate at noon tomorrow on the amendments to the
resolution. The majority of amendments that one could think
of and that could have the support of Parliament do not affect
the substance of the issue that the Supreme Court will have to
rule on.

Nevertheless, I would like to say a word at this stage on the
rulings by the provincial courts of appeal and on the issue that
the Supreme Court will have to deal with. First, ail the courts
of appeal recognized that this resolution encroaches on provin-
cial rights.

Senator Godfrey made a rather amusing distinction when he
said that there was no problem so long as there is no transfer
of provincial powers to the federal jurisdiction, and since ail
that is done here is to restrict provincial rights. That is a fact,
the resolution we are considering does not attempt to take
away some powers from the provinces to give them to the
federal level of government, it only limits provincial powers.
AIl the courts of appeal agreed on that point. However, the
resolution provides the federal government with the means to
change those rights later on. In other words, the government
will not take anything away now, but it gives itself the means
to do so later on. That is simply the federal position. But let us
go back to the courts' rulings. The courts say that the federal
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goverfiment is infringing on provincial rights. But, those of
Manitoba and Quebec, botb by majority rulings, said that the
government can do that by going to Westminster.

That is quite extraordinary in my view because, as Senator
Mcllraith previously and Senator Lang today have shown,
there are aspects in this resolution on wbich Westminster bas
already relinquished its jurisdiction. It bas said that it does flot
want anything to do witb those issues. Despite that, Westmin-
ster is being asked to, decide on matters which the federal
Parliament could deal witb, sucb as the Charter of Rigbts.
Tbat is no concern of Westminster. Westminster bas relin-
quished its jurisdiction and its right or rather its obligation-
that is the proper term, it is flot jurisdiction, or right, it is
obligation.

Secondly, Senators Lang and McIlraitb bave pointed out-
and 1 would like to repeat it, in a slightly different way
perhaps-that the Statute of Westminster and the 1949
amendment whîch patriated tbe exclusively federal parts of the
Constitution bave completely changed Westminster's responsi-
bility. It was flot Westminster which kept some rigbts in 193 1.
It was us, the federal goverfiment and the provinces, who asked
Westminster to retain the responsibility for amending the
Constitution. It was an act of tbe Britisb Parliament, but in
1931, Westminster told ail Dominions that it was their prob-
lem now, and that it did flot want ta interfere with it. But
Canada asked Westminster ta retain tbe responsibility, for
bath levels of goverfiment, to amend tbe B.N.A. Act.

Senator Haidasz: Wby?

Senator Flynn: Why, because we could flot find an amend-
ing formula and because it was flot acknowledged, certainly
flot at tbat time, that tbe federal Parliament could act unilat-
erally. If this bad been acknowledged, there would bave been
fia need to ask Westminster to retain these rigbts and this
obligation.

Some Hon. Senators: Hear, bear.

Senator Flynn: Tbis is wby we asked Westminster ta retain
these responsibilities-

Senator Robichaud: Yes-

Senator Flynn: Wbat is it?

Senator Robichaud: I disagree with Senator Murray.

Senator Flynn: I sec. But do you flot agree, tbat, in 1931, we
asked-it was flot Westminster that asked us-the Britisb
Parliament to retain this responsibiiity?

Senator Robichaud: Yes, 1 agree.

Senator Flynn: In 1949, we told Westminster: "No longer
concern yourself witb tbe federal elements of the Constitution

and deal only with what affects both levels of goverfiment."
Once again, it was flot Westminster that asked to retain this
right. We are the ones who said: "Take care of this responsibil-
ity for us. Act as a referee for both levels of gaverfiment." We
are tbe ones who asked this of Westminster.

However, we are now being toid that when this was done, we
simply meant tbat when the federal government wanted it to
do something, tbe Britisb Parliament wouid bave ta do exactly
as the federai goverfiment asked, whether the provinces agreed
or flot. This was a completely empty and stupid gesture if this
was really the intent. It was neyer interpreted this way. Today,
Senator Lamontagne and the present Attorney General and
Minister of Justice are saying something else. We were speak-
ing this morning of the type of factumn submitted to, tbe
Supreme Court. Then, tbey said: You believe tbat you bave
certain rights? That is what you were told. AIl the premiers
told you sa. You were toid this in the case of Bill C-60, for
instance. You were told then that you wouid flot be forced ta
accept the Charter of Rights before each Canadian legislature
bad agreed to be subject ta it. However, everything yau were
told at the time was nonsense! This was anly ta delude you
because we have just faund out that you have no rights. This is
the thesis of Senator Lamontagne and Mr. Chrétien. If the
gaverfiment is realiy suggesting that this is the legal position, 1
do flot see how anyane can laugb more obviously, not oniy at
the provinces, not only at the Canadian population, but also at
the Canadian Parliament. We bave aiways acted with this in
mind, but when it cames to the responsibilities of the two leveis
of gaverfiment, the federal gaverfiment bas no right ta proceed
unilateraily to change the provisions which affect the provin-
cial level.

* (2140)

I do flot knaw, even if I have more tban forty years of
experience, bow the Supreme Court wiil salve the prohiem.
Tbere are sometimes surprises! But, if it daes rule in favour of
the national goverfiment the Supreme Court wauld have in my
view ta turfi its back an its decision on the right of Parliament
ta aboiish the Senate and replace it with a Chamber of
Provinces. Tbe Supreme Court will have ta tell us: "You know,
yau could not abolish the Senate under a federal statute, but it
was simpiy a matter of asking London, and according ta your
dlaim London could only say yes. It was simply a matter of
using a procedural trick ta achieve wbat yau attempted with
Bill C-60."

Well, if it is as simple as that, I wonder wby, once they
started with this proposai, and since they are împosing the
Charter of Rights and Freedoms, they do flot change in depth
the whoie systemn of distribution of powers. To me it looks siiiy,
knawing Mr. Trudeau's centralizing tendencies, that he does
flot use this apportunity ta change everything.
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If Westminster truly has no other responsibilities, I am at a
loss. In my view, Senator Lang aptly stated this afternoon that
when Parliament proceeds the way they want us to proceed in
this case, it goes against the provisions concerning constitu-
tional changes in an area that affects provinces. The very fact
of doing what we are asked to do is illegal. But I will go
further. I have no hesitation in stating that Westminster, in its
arbitration capacity, acts the same way as we do. Westminster
has no more authority to act unilaterally than this Parliament.
In the decision rendered by the Quebec Board of Appeal, I
read that the Chief Justice commented that the British North
America Act is a British Act that Westminster alone can
amend.

With due respect, I submit that that statement is false even
on the surface because that act is not exclusively British. The
federal part has been patriated. Provisions have been enacted
by this Parliament. It is a piece of Canadian law, of Canadian
constitutional law. To contend the contrary is totally false in
my view. It is not a British act. It is a Canadian act, as has
been shown by Senator Lang. In that area, Westminster again
acted on our request. It kept that responsibility at our request.
It is not because it wanted to retain it. We were the ones who
asked it to stay here as umpire between the two levels of
government. It seems to me quite ridiculous to say that when
someone asks someone else to act on behalf of two persons in
order to sort out conflicts between the two levels of govern-
ment, that one level of government may unilaterally ask to
change that, without taking into account the objections of the
other level of government.

Senator Robichaud: Could I ask a question?

Senator Flynn: Certainly.

Senator Robichaud: It is quite simple. Assuming that the
Parliament of Canada, made up of the House of Commons
and the Senate, presented an illegal resolution to Westminster
and that Westminster accepted and passed that illegal resolu-
tion, to which court must one refer from then on?

Senator Flynn: That is what I am trying to explain. Perhaps
I should be a bit more precise and explicit.

The fact is that if the federal Parliament when acting-
assuming it were acting ultra vires, outside the bounds of its
jurisdiction is subject to a decision by the Supreme Court of
Canada.

I am sure my honourable colleague will not argue with me
on that. The Supreme Court will be the umpire between the
federal government and the provinces when there is a case of
ultra vires, notwithstanding the issue of Westminster having to
intervene and an amendment to the Constitution in the area of

[Senator Flynn.]

jurisdiction left to Westminster, including section 91(1), the
exceptions. I say that having agreed to act on our behalf,
Westminster de facto submits itself to Canadian courts and
laws.

Westminster cannot pass a Canadian law-because it would
be Canadian then-that would not be subject to a decision
rendered by the Supreme Court if Westminster goes beyond its
mandate and acts outside its jurisdiction. Assuming that West-
minster were asked to pass provisions affecting the federal
Constitution only, Westminster would be acting outside of its
jurisdiction. It would no longer hold this power, it has surren-
dered it. One could certainly argue in our courts that West-
minster does not have the authority to make such a decision. It
is the same situation in the case of this resolution, if, as I
maintain, Westminster does have the specific responsibility
since 1949 and even since 1931, to delineate the powers of both
levels of government, but not at the unilateral request of only
one level of government.

Perhaps I could move to adjourn the debate at this time. I
have said more than enough on this subject. The Supreme
Court will rule on it. If the resolution comes back to us, it will
mean the government will have succeeded in obtaining the
green light. Then we will have no choice but to obey, I agree.

Obviously, it may be in that spirit that we will be able
tomorrow to consider some amendments. If one is of the
opinion that this resolution is ultra vires, is beyond the power
of the federal Parliament, the problem of improving on the
Charter of Human Rights and Freedoms, of changing this or
that, becomes somewhat academic at this time, given the
direction of the debate and given that we will not be able to
take a final decision on the merits of the resolution until the
Supreme Court has ruled on it. Obviously, if the Supreme
Court rules that it is acceptable, then we will have to try and
see whether we can improve on it. However, in the present
context, it is a rather pointless exercise in my opinion.

Before concluding my remarks, I would like to express
regrets that the circumstances that prevailed in the other place
have produced the kind of agreement that was accepted there.
I can foresee in these circumstances that perhaps the limita-
tions of time and means that we have agreed upon once the
resolution comes back to us, if the Supreme Court says it is
legal, will make it very difficult for us to decide within two
days and solve all problems in this regard.

We may never have to face this difficulty if, as I believe, the
proposal now before us is ultra vires and goes against not only
the spirit, but also the letter of the Constitution and against
what should be done to amend the Constitution in areas which
affect both levels of government.

Senator Frith: Honourable senators, I move that the Senate
now adjourn. This might be superfluous, of course, because of
the order-
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Senator Flynn: 1 shalh move the adjourniment myseif because Senator Flynn: The order of the Senate provides that, at 10
1 think 1 want to go on tomorrow after the Leader of the o'clock tomorrow morning, the Leader of the Government in
Government has moved bis amendments. the Senate will have the floor. 1 therefore move that the debate

The Hon. the Speaker: Are you moving the adjourniment of be adjourned a t this time with the understanding that 1 can go

the debate? onl tomorrow.

Senator Frith: 1 wanted to propose the motion, but it might
be superfluous.

On motion of Senator Flynn, debate adjourned.

The Senate adjourned until tomorrow at 10 a.m.
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