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Comments/Remarques 

It is being alleged by women's groups that the 
provision in section 33 of the Charter of Rights 
which allows for a limited override of section 28 
(equality of rights and freedoms between men and 

women) as it relates to non-discrimination based 
on sex in section 15 destroys the concept of 
equality of rights between males and females in 
the Charter. 

This is simply not the case. The override in 
section 33 with respect to section 28 is strictly 
confined to discriminatory laws enacted in relation 
to section 15 as, for example, a law providing for 
different rates for motor vehicle insurance as 
between young men and women. This does not undermine 
the equality guarantee in section 28 with respect 
to all other rights quaranteed by or referred to in 
the Charter. Thus, all fundamental freedoms, 
democratic rights, legal rights, mobility rights, 
language rights, or other rights which may flow from 
the construction rules (Section 25, 26, 27) respecting 
aboriginal people and multicultural heritages 
remain guaranteed equally to men and women and cannot 
be overridden on the basis of sex. 

It is our opinion that the ability to override 
equality rights in section 15 of the Charter, including 
sex, would have been the same as it is under the 
present wording of section 33, even if there had been 
no reference in that section to 28. In other words, 
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once section 15 equality rights were included in the 
section 33 override clause (as agreed to by First 
Ministers on November 5), this specific reference 
to section 15 enables legislatures to override non­
discrimination based on sex, since otherwise the 
reference to an override of section 15 would have been 
meaningless. Whether there is a specific reference 
or not to section 28 in section 33 (the override clause) 
section 28 can only operate to prevent a right in the 
Charter from being denied equally to males and females 
if that particular right is not specifically subject 
to the override clause. 

In the light of the foregoing, the specific reference 
in section 33 to 28 as it applies to discrimination 
based on sex in section 15 simply makes crystal clear -
places beyond any possible doubt - what is already 
implied, i.e. that section 15, including sex,may be 
overridden under section 33. It removes the doubts that 
some provinces had that, without the reference in 
section 33 to section 28, the paramountcy provision 
in section 28 might have prevented an override of 
section 15, on basis of sex, contrary to the First 
Ministers' agreement. 

The difficulty that we faced, after the November 5, 1981 
meeting of officials, was that most provinces were 
insisting that it should be possible to override section 
28 in its application to all of the rights guaranteed 
by the Charter and not only the equality rights of 
section 15 in respect of sex. 

What we have succeeded to do yesterday in the resolution 
that was tabled in the House, is to restrict severely 
the scope of override in respect of section 28 by 
specifically limiting it to sex in section 15. As a 
result, there can be no doubt that an override can be 
placed on section 15 in respect of sex, but on no other 
rights ~uarante 7d in the_Chart 7r 7 Thi~, we understand 
is consistent with the First Ministers agreement • 
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Our preference was to leave section 28 alone without 
specifically referring to it in section 33 (the override 
section). In our view, the same end result would have 
been obtained. In other words, an override could have 
been placed on section 15 in respect of sex. However, 
some provinces were worried that, if this question 
were to be tested in Court, that because of the 
paramountcy clause in section 28, the Court might have 
concluded that it was not legally permissible to have 
an override on section 15 in respect of sex. 

In the result, the difference between what we now have 
in the resolution and our preferred position which was 
shared by the majority of the provinces yesterday 
afternoon pertains more to "presentation" (textual 
awkwardness and negative perception by women groups) 
than to legal substance. 

In light of the foregoing, while we would have preferred 
to see the clearer and simpler text (no specific mention 
of section 28 in the override clause), any changes at 
this time to implement our preferred position, would not 
alter the legal substance of the authority to override 
section 15 in respect of sex but might seriously threaten 
the First Ministers' agreement. 

~ 
J ~ Roger Tasse r Deputy Minister of Justice 

c.c. 
c.c. 

The Hon. J. Erola 
Mr. Michael Kirby 
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