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NOt• tor a Statement bY O'l!ob!c 

PaaUy Law 

J.. 1be p.robl.ea 

Tho f~~Wlly !s the ba.sie unit of anr aoclet.y. tt both 

rotlocu and ronu a society•s 1HI5h: aoel.d and cultural 
ch•r•ctoriatic•. As a result. th~ taadly 11 very ~eh a loe•l 
inetitution, whic~ therefore reqohea lotjt&l protection suited 
to Jtl 1po.CH !t: needs. llistorically, provincial 6uthori t1es 
havt been co~cerned with establ iehinq a body of lowft which 
protect, maintain and stabilho foa.mily ~oJotJon•hlP•· 'f'Mre fore 
Jt. h quJtc natural thbt the aajor area.s ot jur:.hdict1Dn 
concerned with fa.m.ily lav which ue not provlnclll 1 hould be 

brought under provincibl j urisdiction. Th•t. would m.ke it possible 
tor the provinces to legally en~ct a cocaplete •nd coherent set 
of law• in keepinq vi~' tn. r44l nat~ro ot tho ~orn faaily. 

At. the pre-sent t.hte, however, jurh41ct.ion tor taally 
h w b divid.ct. Ottav.f; b re.pon•ible for divorce and .. rri~e. 
vhllo U.. provineecs a.re re-sponsible tor the .ole~lt•t-lon or 
••rri •9• and i~• civil QOnsequeaces (.a~riage con~roc~. propercy 
ahd elvll lav i n qenual). .Furt.he..rwore, tho provhlons of the 
conlthuUon have led to a diape_u~l of jurhdietlon concerning 
fami ly h.w. rive court& ~ve juri.aietion tO heir c•••• involvi ng 
tamily law . 

Quebec 1114lnt;ains , t hen. t h;at famtly letv, (lt pre1ont 
•c•tterod. ahauld be broWJht tO<jeth.er. H. 11 triOr• end more 
gonerally believed tha t it is undar- the pn>vincoa, uther 
th.an undar Ottawa., tt-..a t this un.itieation ahoulc:l be lfli\de. Qcebee 
1\U alr .. dy b4p.g\Jn worlltinq toward thh. by Ubllnq Bill 89 
on t•Uy la.v retoda. 

'!'ho f.,d•cal govern::.ent and the aa1ority ot the provinces 
heve r .. ched an agre~~t on the tran•ter of 1-.lslativo 
ju.r.ladlctLon during previous negotiatlont. 1'he1e noqoclation.s 
shOuld not qlYQ r ise to any speci~l d.iftlcult.ltl. 'Pbe •or-fte..'IIR.nt 
.. de could be au!'2Mrh~ as lollow..s, 
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l. '!'he provinCCt$, vill have excluaive juri ~iet.lon 
over aa.rY1a,e* thus. ~xcludlnt U.. pRsent feder•l 
ju.rlsdletlon. 

2. OU.ava .snd the provi~• will hav• COftC'Urrent 

leg1slat1ve jur hd\ctlon for dlvorco , thou9h the 

provinces will havo 9~•ter woi9ht. Ono provtnee 
could, by asserttnq it, havo comploto jurisdiction 
over divorce and exclude feder•l re9ulation , while 
anoth~r province wh ich wh hod to d o •o coul d Al.low 
tho federal 9overnment to pal! l•gitlJti on on 
th(lt matter. 

l. The p rovinC4$ will have e KClutlvo 1u ~i~diotion ov•r 
measures rel4ted t o divorce CollMOay, -.intonance, 
etc~) whoret.a• th.e te<le.ral qovern•ont cou ld ensure 
tho~.t the rules are •tan&lt(l Otl0\.l9h to tu•• ! t possible 
to reoognize a eroea Can.d• 41vo~oo 6eel•lons handed 
d~ both i.n C•n-'• •nd -.bro.d. 

t . A apeci.tic provision ln t.he con•dtutlon v Ul •U.e 
Lt po•~Lbl• EQr ~he p~vinC•• ~ •ppoinL 1~• 

to a cent.rd fudly court. Thia aeaaure v l ll pemit 
t.he provinces to bring t:.oqothor lft a •inq1e court 
both the necessary eivi l and crimJnal lav apeeiali s ts 
and profo5~ionals in aroae atteottn, the f•mi ly ~nd 
youth protection. 

Quebec therofore requo&t& that t ho oonecneu• ~-lreody 

p~octically met on tho cronsfer or jur1sdlot lon ovo~ fami l y 
law (reflected in the attaehea Pft9ea) ahould be confirmed 
and e xt.ondiXI •• quickl y aa pouible . One• the appc-opciet~ 
ohan9e• have bee~ made in tho conltltution , Ouobec could 
i•pl ... nt. the faaily taw retora it undertook and conc•ived 
•• a whole. 

The attached paper, with vhlcb Qu~ avreee, is siail•r 
t.o t.ho one that w•.e preeent.ed. by 0\lt c:•binoot ~luee to c.tMJ 

PJr•t Hi nl•eere in Pebroory 1979. 
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~obcc ' s proposal Novc~bcr 19, 1979 

)i'ORKING PAPER 

FAMll.Y LAW 

(Unofficial translation) 

2. Repq;)l hcuad 12 Of section 92 - "The solemnization of 

oC marriage in th• ProvinC9" ~nd sub$t~tutQ t hcre for 
"Marriage in the Province~. 

l. ACd the to11owin9 section ~a~ provision conferrin9 
legislative power: 

00 . (1) Th~ Legislature ot each Provlnc~ may 

make h'lts in relati on to divorce in the Province and 
has exclusive authority t o make l~ws on • attera 

coroll~ry to divorce. particularly in rel~tion 

to alimony and cuseody. 

(2) The Parlia."t.ent of Canada .may make laws 

i n relat ion to divorce ond h4~ exclusive 8uthority 
to m~kc l~ws i n relAtion to t ho recognition of 

divorce decra~s ~rant&d vithin or out&id& Canada, 
.!l;nt! l n relation to the j u.ri4d.1ctiona l basis upon 
which a court may entertain an application for 

divorce . 

{3) Where the Legislature o! a Province enaets 
a la'l# in respect of any or the matters 
in wh i~h it ~e. concurrent aqthority with thQ 

Parllaaent of C.anad.a unde.r th.is section , the 
Pa_clia=el'lt of Ctln~el.-. C$il.$C~ to h.:svt) • ut horlty 

in re:spect of that ProvLnce in a l l concur.rent 
maetars under thi& section while any ~uch law 
of the Legislature continue.s i n foree . 

( 4) 1'ha t.ogi.sl;ature) of A Province nwlf, in 
areas in wh ich it has concurren t authority with 

the Pt.arlia.ment of Ct.~ n.:~da . st~tct thett it assumes 
this authority alooe, i n which ease the laws of 

the Parliament of Cnn.:~d" ~Ct\ZC to have authority 

in that Province a~ long o~ the $t~te~nt continues 
i n !orco. 
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00 .l Notwithstanding section 96, the 

Legi!'lhltU.re of a Province may confer or aut.hori~e 
the Lieut en.:snt Covernor c.o oonfer, concurr·ently 

or .xol "sively. upon a ny court or divi sion of 4 

court or ~u or any jud9es of any court, the 
judg~~ of wh ich ~re 3ppoin tCd by the Governor 

Genertll o .r tbe Lieutena.nt Governor of the 

r wv.i.nee, the j urisdiction o f a jud9e of a superior 
court of the p~vince in any matte~& i nvolving 
family lt~w. 

4. Add t he following section i n the t ransitional 
provhions: 

Act, all lavs related to ~rriag~ and divor ce 
which •re i n force in Canada or in a provi nce 
imlllediatcHy before thi~ Act take:-; effqct, 

remain in force until th~y er-e r<:pe!al.Od, 

~ltcrqd or replaced by the Parlia~nt or the 

Logi$l~ tur~ as appropriate, i n accordance with 
t.tte auebodty of t he Parliament or- the Legisl ature 
Undf't' this; Act.l 

Tho ~onstitution will h~ve to be almost compl~to 

boforu a ti.nal vor&ion o f this trilntiitional 

provision c•n ~ fonmul~tcQ. 


