D R A F T

CONFIDENTIAL

November lOth, 1975.

Form for a Proclamation
of the Governor General

Whereas it is fitting that it should be possible
to amend the Constitution of Canada in all respects by action
of the appropriate instrumentalities of government in Canada
acting separately or in concert as may best suit the matter
in question;
And whereas it is desirable to make more specific
provision respecting the constitutional status of the English
and French languages in Canada and to ensure that changes in
the Constitution, interpretation of its provisions or action
by the Parliament or Government of Canada should not endanger
the continuation and full development of the French language
and the culture based thereon;
And whereas it is desirable that the Parliament
and Government of Canada and the Legislatures and Governments
of the Provinces act effectively to promote equality of
opportunity and an acceptable level of public services among
the different regions of Canada;
Therefore it is desirable to establish among other things:
(a)

A method for the amendment in Canada of those
parts of the Constitution of general interest
and concern that cannot now be amended in
Canada in which the consent will be required
of the Legislatures of Provinces representative
of both the official language groups of Canada
as well as of the Legislatures of Provinces in all
of the geographical regions of Canada;

(b)

means by which Provinces can participate in
the selection of persons to be appointed to
the Supreme Court of Canada; and

(c)

principles to guide the Parliament of Canada
in the exercise of powers allotted to it under
the Constitution of Canada and to guide the
Government of Canada in the exercise of powers
conferred upon it by the Constitution of Canada
and by laws enacted by the Parliament of Canada;
do proclaim

Now therefore We
as follows:
Part I
Amendments to the Constitution

Art. 1
Amendments to the Constitution of Canada may
from time to time be made by Proclamation issued by the
Governor General under the Great Seal of Canada when so
authorized by resolutions of the Senate and House ~f ~ommons
and of the Legislative Assemblies of at least a maJOrlty
of the Provinces that includes:
( 1)

every Province that at any time before the
issue of such Proclamation had, according
to any previous general census, a population
of at least twenty-five per cent of the
population of Canada;
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(2.

a~ lca~t t~~

Of the Atlantic

(3)

ac l east

of the

tt..'O

k'fU>t$rn

Prov i nc e~ ;

Pr(wincc:; t hat;

have , accordinq to the then latest QCncral
census, coabined populations o f at lca~t
fifty per cent of the population of all t he
k'estern Provinces.

Art. z
Aaendments to the constitution of C~ nada in
relation to any provision that applies to one or ~re . but
not all, of the Provinces may from time to time be -adc
by Procl amation issued by the Governor General under the
Great Seal of Ca nada when so authorized by resolutions of
the SEnate and Ho-use of co-ons and of the Legislativ•
Assembly of

Art. J

e~ch

~n

Province to which

a mendmen t

appli~s .

An accndmcnt A4Y be made by Proclamation under

Articl(lS 1 or 2 "''ithout a ret;olution of the Senate au:horiz-

in9 tr~ issu~ of t he Pcocl ~catlo n if within ninety days of
the passaq~ of a resolution by ~he Hou~e of COMMons author12in9 its issue ~h e Senate has not pa~~ed ~uch ~ resol u:ion
and at any time after the expiration of t h e ninety dai'& the
House of Commons aqain passes t he resolution , but any period
"hen rarliamen t is proroqued or d b;::;olvt:d ~h~ll not be counted
in conputing the ninety days .
Art. (
The following r ules apply to the
amendnent described in Articles 1 and 2 :
(1)

proc~d ure~

for

either of these procedures may be initiated
by

~hu

S•n 3~• 6~

Leqisla~l ve

~h*

Houa• of

Assembly of

~

C~na

or

th ~

Province;

a resolu~ion made for the purposes of this
Part may be revo~ed at any time before the
issue of a Proclamation authorized by it.
Art. ~
The procedures prescribed in Articles 1 and 2 may
not be used to •aXe an amendment when there is another' pro..
vision for •aXing such amendment in the Constitu tion ~f
Canada , bUt t h e procedure in Articl e 1 m~y nonetheless be
used to aaend any provision for amending the COnsti t'u tion,
including t his Article , or in making ~ gener~l con:solid.,tion
_,nd revision of t h e Constitution .
( 2•

Art . 6
In this Part *Atl~ntic Provinces" ll'teans the Provinces
· of t\ova Scotia, l<'ew Br'um.a.•ick, Prince Edward Isl~nd and Newfoundland, and "We~tec n Pcovinces" means t he Province• of Manitoba
'
Brit ish Columbia, Satlk~tc h e"'•an and Alberta .
Art. 7
Th e en" ct~ nts set out in the Schedule shall continue
as l a~ i n c_,n_,d_, and as such shall, together with t his Proclamation and _,ny Pcoclaaation subsequently issued under t~is Part,
collectively be kno"'~ as the Consti tution of Canada, l nd amendment:; t henao sh all henceforth be made only according to t he
_,uthority contained therein .
Part II
supre~e

court of Canada

Art . 9
There ~hall be ~ general court of appeal f~r Canada
to be known as the Supr~me Court of Canad~ .
Art . 9
The supreme court o f cana~a shall consist of a chi ef
justice to be call~d the Chief Justtce of Can~da, and eight other
jud es who sh~ll subject to this Part, be appOinte<i by the
Gov~rnOr Gener~l in Council by l etter$ patent u nder the Great
seal of Canada .
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Art. 10
Any person may be appointed a judge of the Supreme
Court of Canada who, after having been admitted to the Bar of
any Province, has, for a total period of at least ten years,
been a judge of any court in Canada or a barrister or advocate
at the Bar of any Province.
Art. 11
At least three of the judges of the Supreme Court
of Canada shall be appointed from among persons who, after
having been admitted to the Bar of the Province of Quebec, have,
for a total period of at least ten years, been j~dges of any
court of that Province or of a court established by the Parliament
of Canada or barristers or advocates at that Bar.
Art. 12
Where a vacancy arises in the Supreme Court of Canada
and the Attorney General of Canada is considering a person for
appointment to fill the vacancy, he shall inform the Attorney
General of the appropriate Province.
Art. 13
When an appointment is one falling within Article 11
or the Attorney General of Canada has determined that the appointment shall be made from among persons who have been admitted to
the Bar of a sp~cific Province, he shall make all reasonable
efforts to reach agreement with the Attorney General of the
appropriate Province, before a person is appointed to the Court.
Art. 14
No person shall be appointed to the Supreme Court
of Canada unless the Attorney General of Canada and the Attorney
General of the appropriate Province agree to the appointment,
or such person has been recommended for appointment to the Court
by a nominating council described in Article 16, or has been
selected by the Attorney General of Canada under Article 16.
Art. 15
Where after the lapse of ninety days from the day
a vacancy arises in the Supreme Court of Canada, the Attorney
General of Canada and the Attorney General of a Province have
not reached agreement on a person to be appointed to fill the
vacancy, the Attorney General of Canada may inform the Attorney
General of the appropriate Province in writing that he propos~s
to convene a nominating council to recommend an appointment.
Art. 16
Within thirty days of the day when the Attorney
General of Canada has written the Attorney General of the
Province that he proposes to convene a nominating council,
the Attorney General of the Province may inform the Attorney
General of Canada in writing that he selects either of the
following types of nominating councils:
(1)

a nominating council consisting of the
following members: the Attorney General
of Canada or his nominee and the Attorneys
General of the Provinces or their nominees;

(2)

a nominating council consisting of the
following members: the Attorney General
of Canada or his nominee, the Attorney
General of the appropriate Province or his
nominee and a Chairman to be selected by
the two Attorneys General, and if within six
months from the expiration of the thirty
days they cannot agree on a Chairman, then
the Chief Justice of the appropriate Province,
or if he is unable to act, the next senior
Judge of his court, shall name a Chairman;
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and if the Attorney General of the Province fails to make a
selection within the thirty days above referred to, the Attorney
General of Canada may select the person to be appointed.
Art. 17
When a nominating council has been created, the
Attorney General of Canada shall submit the names of not less
than three qualified persons to it about whom he has sought
the agreement of the Attorney General of the appropriate
Province to the appointment, and the nominating council shall
recommend therefrom a person for appointment to the Supreme
Court of Canada; a majority of the members of a council
constitutes a quorum, and a recommendation of a majority of the
members at a meeting constitutes a recommendation of the
council.
Art. 18
For the purpose of Articles 12 to 17 ''appropriate
Province" means, in the case of a person being considered for
appointment to the Supreme Court of Canada in compliance with
Article 11, the Province of Quebec, and in the case of any other
person being so considered, the Province to the Bar of which
such a person was admitted, and if a person was admitted to the
Bar of more thanoneProvince, the Province with the Bar of
which the person has, in the opinion of the Attorney General
of Canada, the closest connection.
Art. 19
Articles 12 to 18 do not apply to the appointment
of the Chief Justice of Canada when such appointment is made
from among the judges of the Supreme Court of Canada.
Art. 20
The judges of the Supreme Court of Canada hold
office during good behaviour until attaining the age of seventy
years, but are removable by the Governor General on address
of the Senate and House of Commons.
Art. 21
The Supreme Court of Canada has jurisdiction to
hear and determine appeals on any constitutional question from
any judgment of any court in Canada and from any decision on
any constitutional question by any such court in determining
any question referred to it, but except as regards appeals from
the highest court of final resort in a Province, the Supreme
Court of Canada may prescribe such exceptions and conditions to
the exercise of such jurisdiction as may be authorized by the
Parliament of Canada.
Art. 22
Subject to this Part, the Supreme Court of Canaja
shall have such further appellate jurisdiction as the Parliament of Canada may prescribe.
Art. 23
The Parliament of Canada may make laws conferring
original jurisdiction on the Supreme Court of Canada in respect
of such matters in relation of the laws of Canada as may be
prescribed by the Parliament of Canada, and authorizing the
reference of questions of law or fact to the court and requiring the court to hear and determine the questions.
Art. 24
Subject to this Part, the judgment of the Supreme
Court of Canada in all cases is final and conclusive.
Art. 25
Where a case before the Supreme Court of Canada
involves questions of law relating to the civil law of the
Province of Quebec, and involves no other question of law, it
shall be heard by a panel of five judges, or with the consent
of the parties, four judges, at·least three of whom have the
qualifications described in Article 11, and if for any reason
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three judges of the court who have s uch qualificati ons are
not available, the court may name su c h ad hoc judges as may
be necess~r~ to.hear the case from among the judges who have
such qual1f1cat1ons serving on a sup e rior c ourt of record
established by the law of Canada or of a superior court o f
appeal of the Province of Quebec.
~rt. 26
Nothing in this Part sha ll b e c onstrued as restrictlng the P?we : exist~ng at the c ommencement of thi s Proclamation
of a Prov1nc~al Leg1slature to p rovide for or limit appeal s
purs~ant to_lts_ p ow~r to legislate in r e lation t o the admini stratlon of JUStlce ~n the Prov inc e .

Art. 27
The s a lari e s, allowances and pension of the jud g e s
of the Supreme Court of Canada sha ll be fixed and provided b y
the Parliament of Canada.
Art. 28
Subject to this Part, th e Parliament o f Canada may
make laws to provide for the organization and maintenance of the
Supreme Court of Canada, including the establishment of a q uor um
for particular purposes.
Art. 29
The court existing on the day of the coming into
force of this Proclamation under the name of the Supreme Court
o f Canada shall continue as the Supreme Court of Canada, and
the judges the r e of shall continue in office as though appo inted
under this Part except that they s hall hold office during
good b ehav iour until attaining the age o f s eventy-fiv e y e a r s ,
a nd until otherwise prov ide d pursuant to the prov isions o f
this Part, all laws pertaining to the court in force on that
day shall continue, subj e ct to the provisions of this Pro clamati o n .
Part III
Language Right s
Ar t . 30
Engli s h a nd Fr e nch ar e t he off icial languages of
Can ada , b ut no pr ov i s ion in t hi s Part sha ll derogat e f rom a ny
right, pri v ilege , o r oblig a tion e x isting unde r any othe r provisio n
of the Co nstitu tion.
Art . 31
A person h as t he right to u se Engli s h a nd Fre nch
in t h e debat es of th e Pa rli a me nt of Canada .
Art. 32
The statutes and t he records a nd j ou r n a ls of t h e
Parliament o f Ca nada sha ll be pr i n ted a nd p ubl ishe d i n Eng l i sh
a nd Frenc h; a n d bo th v ersio n s of s uch s t a tutes are a uthori t ative .
Art. 33
A per s on h as t h e rig h t to u se Eng lish and Fre nch
in givi ng evid e nc e b efore, or in any p l eadi ng or proc ess in the
Supreme Cou rt of Canada and any cou rt s estab lishe d by t h e
Pa r l iament of Ca n ada, a nd t o r equ i re that a ll do c u me n ts a n d
judgme n t s issui ng from s u c h c ourts b e in Engli s h or Fr e n c h .
Art . 34
An individual h as t he right t o the u se of the
official langua g e of h is choice i n c ommun i c ations between h i m
a nd t h e head or c e n tral o f f ice o f every d epar t me n t and age n c y
o f the Governmen t of Ca nada .
Art. 35
A p r ovinci a l Le gis lative Assembly may, b y r esolu tion,
dec l a r e t h at provisi o ns simi l ar to t hos e of a ny par t of Ar ticles
32 , 33 and 34 shall appl y to t h e Legi s lat ive As sembly , a nd t o
any of t h e provi ncial c ourts and offic es of the provi n cial departme nt s an d agenci es a c c ordi ng t o the t erms o f the r e s olu tion ,
and th e r eaf t e r s uch p ar ts apply t o t h e Leg i s l a t ive Ass e mbl y,
co u rts a nd o ffi c e s specified a c cordi ng t o t h e terms of the
resolu t ion; a nd a ny r i ght conf erred under t h i s Ar ti c le may be
abrogated or diminished onl y in accorda nce wi t h t he p r oce dure
p r e scr i bed i n Ar t i cle 2 .
6
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Art. 36
A person has the right to the use of the official
language of his choice in communications between him and ever y
principal office of the departments and agencies of the Government of Canada that are located in an area where a substantial
proportion of the population has the official language of his
choice as its mother tongue, but the Parliament of Canada
may define the limits of such areas and what constitutes a
substantial proportion of the population for the purpose s of
this Article.
Art. 37
I n addition to the rights provided by this Part,
the Parliament of Canada may, within its legislative jurisdiction, provide for more extensive use of English and Fre nch.
Part IV
Protection of the French Language and Culture
Art. 38
The Parliament of Canada, in the exercise of p owers
allotted to it under the Constitution of Canada , and the Government of Canada, in the exercise of powers conferred u p on it b y
the Constitution of Canada and by laws enacted by the Parliament
of Canada, shall be guided by, among other considerations for
the welfare and adv antage of the people of Canada, the knowledge
that a fundame ntal purpose underlying the federa t ion of Canada
is to e nsure the pr e servation and the full d e v e lop me nt o f t he
French language and the culture based on it and neithe r the
Parli a ment nor the Gove rnment of Canada , in the e x e rcis e of the ir
resp e ctive powers, shall act in a manner that will adv erse l y
affe ct the pres ervation and d evelop me n t of t h e Fre n c h langua ge
and the c ultur e based on it.
Part V
Re gional Dis p a riti e s
Art. 39
Wi t hout alte ring the distribution of powers and
withou t comp elling the Parl i ame nt of Canada or th e Le gislature s
of t h e Provi nce s to exercise their legis l a tive powe rs, the
Pa rli a me nt of Can a d a a n d t h e Le gisla tures o f t he Prov inces , tog eth er with the Gov e rnme nt o f Can ad a and the Governme n t s of
t h e Provi nces , a re c o mmi t ted t o:
·
(a )

the pro motio n o f equ a lity of oppo rtuni ty
a nd wel l-bei ng f o r all i ndividual s i n Ca n a d a ;

(b)

the assuranc e, as ne arly a s possible , that
e ssenti al public ser v i c e s of re a sona ble q ual i t y
a r e availabl e to all indi v iduals i n Canad a ;
and

(c)

the promotion o f economi c devel opment to
r educ e di s pariti es in t h e s oci al a nd economic
opportunit i e s for a ll indivi du a l s in Ca n ada
whe r ever t h e y may li v e .
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Part VI

Federal-Provincial Agreements
Art. 40(1)
In order to ensure a greater harmony of
action by governments, and especially in order to reduce
the possibility of action that could adversely affect
the preservation and development in Canada of the French
language and the culture based on it, the Government of
Canada and the Governments of the Provinces or of any one
or more of the Provinces may, within the limits of the
powers otherwise accorded to each of them respective ly by
law, enter into agreements with one another concerning
the manner of exercise of such powers, particularly in the
fields of immigration, communications and social policy.
(2)
Nothing in this Article shall be held to
limit or restrict any authority conferred either before or
after the coming into force of this Proclamation upon the
Government of Canada or the Government of a Province to enter
into agreements within the limits of the powers otherwise
accorded to it by law.
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S C H E D U L E

This Schedule is NOT final
subject to confirmation.
'

Enactments

British North
America Act, 1867,
30-31 Vict,, c, 3

(U,K,).
An Act to amend and
continue the Act 32
and 33 Victoria
chapter 3; and to
establish and provide
for the Government of
the Province of
Manitoba, 1870, 33
Vict., c. 3 (Can.).
Order of Her Majesty
in Council - admitting
B r 1 t ish C o"l u mb i a
i~to the Union, dated
the 16th day of Hay
18 71.
British North
America Act, 1871,
34-35 Vict., c. 28
(U.K.), and all acts
e na c t e d under
section 3 thereof.
Order of Her Majesty
in Council admitting
Prince Edward Island
into the Union,
dated the 26th day
o f June, 1873.
Parliament of
Ca nada Act, 1875,
38- 39 Vict.,
c. 38 (U.K.).
Order of Her Maj es t y
in Council admitting
all British possess ions a nd
Territories .in North
America and i sl ands
adjacent ther e to into
the Uni o n, dat ed the
31st day of July,
1880.
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Enactments

British North
America Act, 1886,
49-SO Vict., c. 35
(U.K.).

Canada (Ontario
Boundary) Act,
1889, 52-53
Vict., c. 28

cu·. ~.)

Canadian Speaker
(Appointment of
Deputy) Act, 1895,
Session 2, 59 Vict.,
c. 3 (U.K.).
Alberta Act, 1905,
4-5 Edw. VII, c. 3
(Can.).
Saskatchewan Act,
1905, 4-5 Edw. VII,
c. 42 (Can.).
British North
America Act, 1907,
7 Edw. VII, c. 11
(U.K.).

British North
America Act, 1915,
5-6 Geo. V, c. 45
(U.K.) •

British North
America Act, 1930,
20-21 Geo. V, c. 26
(U.K.).

Statute of Westminster, 1931, 22
Geo. V, c. 4 (U.K.)
in so far as it
applies to Canada.
British North
America Act, 1940,
3-4 Geo. VI, c. 36
(U.K.).

British North
America Act, 1943,
7 Geo. VI, c. 30
(U.K.).

British North
America. Act, 1946,
10 Geo. VI, c. 63
(U.K.).
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Enactments

British North
America Act, 1949,
12 and 13 Geo. VI,
c. 22 (U.K.).
British North
America (No. 2) Act,
1949, 13 Geo.
VI, c. 81 (U.K.)
British North
America Act, R.s.c.,
1952, c. 304 (Can.).
B.ritish North
America Act, 1960,
9 E1iz. II, c ·~ 2
(U.K.).
British North
America Act, 1964,
12 and 13, E1iz. II,
c. 73 (U.K.).
British North
America Act, 1965,
14 E1iz. II, c. 4,
Part I, (Can.).
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