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Re: Constitutional Guarantees for Cultural Securit 

Preamble 

I do not see any major constitutional difficulties 
in the draft preamble which you sent to me. There are, of 
course, aspects which you will wish to have polished at a later 
stage in the drafting process. Some of these that occur to 
me at the moment are: paragraphs 1 and 4 overlap to some extent 
and it may be preferable ~o telescope the two overlapping 
ideas; you would probably also want to chang~ the opening ·of 
paragraph 4 into a 11 whereas 11 and possibly break that paragraph 
into the three separate ideas contained therein; also you_ 
might wish to consider whether it is appropriate that Indians 
and Inuits be singled out for special mention. If you do 
not, paragraph 3 might be re-phrased to read: 
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And whereas it is desirable that 
the cultures based on the two of
ficial languages should both be 
assured of preservation and full 
development, and that Canada con
tinue to be enriched by the cultures 
of those of other linguistic groups 
as well as by the cultures of its 
native peoples; 
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I do have some concern about the second paragraph 
of the preamble. It could perhaps be taken as implying that(~~~~) 
the Constittuion, Parliament, the federal government and even 
the courts can have a destructive effect on French culture. 
While this might be true, I wonder whether we would want to in-

,·rc.i.;==t..~J., d,_., /elude anything susceptible of this interpretation in the Con-
' ·r ... ._._~··-L; sti tution. The idea expressed in this paragraph is really the 
_ t.:.d"-t.-.~ ,c
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converse of that expressed in paragraph 3 (respecting the 

~ ·-: preservation of culture) and therefore you may wish to consider 
1~ ~ whether the thought in paragraph 2 is sufficiently covered 
·<- \..<.·">? IJ!J by paragraph 3. . 
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Substantive Provision 

With respect to the modified version of Mr. Thorson 1 s 
proposal, as you indicated in your memorandum, it is both 
broader and narrower. It is broader in the sense that it deals 
with all powers of Parliament and the· federal government 
under the Constitution, not merely those respecting communica
tions. Also, it deals with the preservation of both cultures 
everywhere in Canada, not just the French language in Quebec. 

(

It is narrower in the sense that it merely admonishes Parlia
ment and the government to be guided by a knowledge of a 
fundamental principle. Mr. Thorson•s proposal would have im
posed a specific duty on the federal government. 

I believe Mr. Thorson 1 s proposal was sketched along 
the following lines: 

_ In the provision of any s~rvices 
/in regard to radio, television (communi
cations?? by the federal government in 
Quebec due account shall be taken of the 
preservation c;·rt:n:e-Frencli-T<iiiguage and 
cultural makeup (of the province). 

Because the new draft is broadly framed, it is diffi
cult for me to answer your questions respecting the influence it 
would have. Whether it would be a significant protection for 
Quebec? Whether it would be a serious inhibition for the federal 

(

government? I can foresee courts interpreting it as having 
little effect. I can also foresee the possibility that courts 
might interpret it as having considerable effect. It might 
be used to open all sorts of decisions by administrative boards 
to the challenge that they do not take account of the preserva-
tion of culture. This uncertainty makes me somewhat nervous. 
I am reminded of the treatment section 2 of the Canadian Bi ll q f 
Rights received in the courts. That section establishes pr~n
ciples according to which federal statutes are to be interpreted. 
It is, therefore, somewhat analogous to the draft proposal. 
You will recall that originally the courts were very cautious 
in their interpretation of section 2 so that it had little 
effect, but more recently, in the Drybones case, it was held 
effective to render federal statutes inoperative, and now 
since the decision in the Lavell case it is rather difficult 
to assess the effect of section 2 because the decisions 
are difficult to reconcile. 
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My initial reaction to the draft section then is 
to suggest that something closer to Mr. Thorson 1 s suggestion 

~ which clearly imposed a duty in a fairly restricted area 
might be more acceptable to Quebec because it would clearly 
impose a duty and might also be preferable to the federal 
government because it would be easier to foresee the effect 
that section would have. 

As I mentioned to you, Mr. Thorson has not yet had 
an opportunity to consider the draft and he may have quite a 
different view. 

Section 59 

With respect to Nova Scotia's suggestion respecting 
an amended section 59, I think they are auite rig~t in saying 
that this must be included. Although I dld not call this to 
your attention, I included in the memorandu~ I. sent to you on 
May 2nd in the remarks regarding "the procedure to be used •.. 
precisely the same as that worked out in 1971? 11 a parenthetical 

' L..R !reference to an amended section 59. Section 7 of Appendix .B 
L .a::;· cL, to that memorandum contains a draft of a modified version of 
':r ~ ' section 59 and a preliminary, but not complete, schedule of 
- f!~---t.._ rv... \ enactments to which that section refers is also attached. . 

These may be of some assistance in indicating how the mechanism 
would work. 
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