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PART A 

~~ING FORMULA POR TEE CONSTITUTION OF CANADA 

EXPLANATORY NOTES 

Gen e ral Comment 

The amendinq formula which is part of the Canadian patriat 1 on 

p l a n a q reed to by eight gover nments in Ottawa on April 16 , 1981, 

i s the result of !nte naive discussions among the government & 

ot Alberta, Britis h Col umbia , Manitoba, Newfoundl and, Nova · Scotia, 

Prince Edward I sland , Quebec and Saska tchewan . 

I n d eveloping the f ormula s evcral . important principle s were 

r ecogn i zed:. 

' All amendments to the COnstitution of Canada, except t hose 

related to the internal const itution of the provinces , require 

the agreement of the Parliame nt of Canado.. 

2. Any formul a must recognize the constitutional equality of 

provinces as eq ua l pa rtners in Con federation. 

3 . Any a mending formula must protect the diversity of Ca nada. 

4. Any c onstitutional amendment t a king away an existing 

provincial area ot jurisdiction or proprietary right should 

not be imposed on any province not desiring it . 

5. Any a me nding formula must strike a balnnco between stability 

and flexibility. 

G. Some amendme nts are of s uch f unda mental importa nce to the 

count r y t hat all olcvon 90vernroen ts muat agree . 
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This amending formula is c2ear l y preferable t o t he one 

proposed by the federal government for a number of reason s: 

' 1) it recognizes the constitu tional equali tv of each o£ Canada's 

provinces; 2) it gives the senate only a suspensive rath er 

than an absolute veto over constitutional amendment; 3) it 

omits the referendum provision opposed by many as being 

inappropriate to . the Canadian federal system. 
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(l) No proclat:wte.ion abal.l i••u• under • 

••e~ion 1 befor e the expiry o! one 
yeAr from the date of ehe passage 
ot the resolution in1tiat1n; the 
amen4ment procedure, unleae the 
Leqial.ot.ive Aaae=-bly of every 

provipce has previously adopted 
a reaolut1on of aaaent o~ 4iaaent. 

{2) No proclamation aholl issue under 
••ction 1 atter the expiry of three 
yeara trom the dat o of the passage ot 
the reaolution initiating tho 
a.me.nd.ment proce4u_r e. 
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EXPLANATORY NOTES 

cont , of (2 ) 

I A province wi.shing eo u se t.hh 

"opt:ing-out." procedure aust dt) ao 
OO!ore the procla.atioll makinq tbo 

amendm6J\t i s issuea. 1:\.tso the optl 
out proviaion appl ie• only whuro th 

proposed amendment der09at es f ron , 

or diminhhoa, the le<JJelativo poo..-E 
propr ietary rights or 41\Y other rtq 

and prtvileqes of the l.o<Jislature c 

government ot ~ province . Proprlot 
rights includes natural resoui"COI ., 

assets. Broadly speaking , thoso 
P"'"ers. right$ and privileges •re 
a ssigned to the provincos bv sect ic 
92 , 93 an4 109 ot the Dt'itish tiOrtt 
America Act. 

In su:rma.ry, DO sin9l• provin~ •h< 
be able t.o block an &snendrlen1: 

~u~ired by a t least 1evun other 
provinces and the todaral govorNM 
converstt~ly, tha~ particular provi1 

would not bo required to have thi~ 
\ti nd of PJMSudment:. aps;ly to it. iC • 

!ound the ~ndment to be unaccep1 

2 • . .(1) 'l'b.is provielon ensurea that a pro; 
fJJ;Ien(!ment c annot como into force 

before one year has expired from 
time of initiation unl csG ~ ll 

provincoe hav~ exproascd their v i 
by resolution prior to tha t tirno , 

the necesaary consenta have been 
obtained. 'l'hus , no OJDondl::lent can 
madu until all Leqltilaturcs have 
on opportunity to deb~t·~ the 

proposed amendment. 

(2) This proviaion ensuxea th4t a 
p.r:oposo4 aznondment JW.at gain t.he 

requisite lovel of s upport wtthln 
n r ea.sona.blo length o f time fro1n 

init14tion o r it will lapse. 
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AMENDING FORMULA 

M Amendment may be made without a 
resolution of the Senate authori z ing 
the i ssue' ot the proclamation if, 
w\thin one hundred and e ighey days 
a f ter the pass..:tge by t:·u! House of 
Commons ot a resolution authorizing 
i tn i esue, the Sen4tC has not passed 
such a resolution · a nd if, a fter the 
expi ration o f t hose one hund red and 
e ighty ~ays, the House of Comn~ns 
aqain passed the resolut ion, but 
any ~riod when Parliament is 
dissol ved $hall not be coun ted in 
compu ting the one hundred and 
eighty days. 

(l) Tha proceduroo f or amendment oay 
be ini t iat ed by the Sena t e , by 
t h e House of Commons , or by the 
Legislative Assembly o f a 
pl:"ovince . 
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EXPLI\NA'TORY NOT£S 

cont. of 4. 

Alterations to boundaries b e tween 
provi nces would also be dea l t wi th ur 
this section and could b o m.adt: by thE 
approval of ~he tegisla~urea 
of those provinces affected and t he 
Parliament of Canada . 

Any amendments to the ConstJ. tut.ion h 
r(llatiO:'I to the use of t he English OJ 
f't"encn l anguage within a province cot 
be made by r esol ution of the Leqis ,l.e;t 
of the province affected and the fedc 
Parliament. This provis.t.on wo u ld apJ 
to those portions of sect i on l33 of t 

B . N.A . Act ""'hich relat e to the prov it 
of Quebec a.nd those l anguage provi sic 
of the Manitoba Act which apply to 
Manitoba . Th i s p rovision coul d make s 
13 .) applicable to a p rovincu ""'here it 
not apply now b u t which wi$hes it: to b 
applicable therein . 

5. under this provision, tho Senate of C 
wi l l have only a suspene1ve veto over 
constitutional amendments . If t he Se 
refuses or t a ils to author i ze the iss 
o f a proclamation w.'. t.hl.n one h ltndrod 
eighty days of the House of Cotntnons ~ 
a r esolution authorizing its i ssue , t 
amondment may still proceed provided 
t h e matter i s Again submitted t o and 
pttssed by t h e House of Cotn:'l'lons. 

6. ( l ) Self - explanatory. 
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9. Amen4ment• to the Constitution of Canada 
in relation tO the fol lowin9 matters may 
be ~•~• only by pr oclamation iiiUid by 
t he Governor General under the Great 
Seal of. Canada when authorized by 
relolUtions o! the Sena te and House of 
Common• and of the Legislative Asa.mblies 
ot all ot the p rovinces: 

(a ) the office of the Queen, of the 
Governor GenerAl or of t he 
Lieute nant Governor; 

(b) the ri9ht of a provinco to a 
nu=ber ot members in the House 
ot Commons not l ess than tho 
n~r o f Senator• r epreaontin9 
the province at the time thia 
provision comes into terce , 

(c) the us• o f the !ngli•h or Fr ench 
l an;ua9e excep~ with reapect to 
section 4; 

(d) ehe composition of thQ Suprome c ourt 
of Canada; 

(e) an a.endment to any of tho.provisions 
ot this Part. 
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EXPLANATORY NOTES 

9. This 11c:tion re-coqnizes tnac. some nw.t 1 
are ot 1uch fundamental i mportance t.l'H 

amendment• in relation t o them ahould 
require t ho consent of all tho prov inc 
Le9i1letures 4nd Parliamer.t. 

(a) Self-explanatory. 

(b) This clause relates t o tho prote« 
provitled to provinces under l(lct: 
51 A of:the. B.N.A . Aet. 

(c) Th1a c lause wou1d _require any eh. 
eo the constitution :related to ~ 
use of the English <)r French lAJU 
eit.ho..r within the instit\ltion• o. 
c.M federal government or na tioru 
to requi.re the una.ni.Doue approva· 
PArliamont'. e.nd !'i ll ~he Leqitla tu: 

(d) Thil clause would ensure that th• 
Sup.r:omo court of C<~onada 11 compr. 
ot j ud9es a proportion o.t whom A: 
c.1rawn from the Bar Ot' Bonch of Q• 
and are , therefore, tra1nod in ~ 
civil law. Other asoocts ot the 
Suprom& court o f cana.4& ue dM.lt 
wlth in section 10. 

(o) Thi• .clause provides that any 
~ndrnont. to t he amendinq fonau 
.itsolf .requ ires unanimous approv. 
ot Parliament and all of the 
provincia l Legisl~turos. 

. . . 10 



AME'UOINC FOR."WLA 

.1 •. A cons t itutional con!erenc:e composed o! 
the Prime Minister ot Canada and the 
rirst Ministers ot tho provinces shall 
be convened by ehe Prime Minister ot 
Ca~ad• wi~i~ titeeen ye&rs ot the 
enactcen~ ot this Part to review the 
proviSions tor t.ho aeen4tnent of t.he 
Conatitution ot Can ada. 
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EXPLANATORY t lO'ttS 

11. This ~ection provi des that tho F1t$t 
Minister• of Canada shall m.cot withi~ 
fifteen years to review t t\e amondtng I 
itself. This is a minimun. r ·equh:emetll 
does not preclude other constitutional 
conferencea. 
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PART 8 

DELEGATIO~ OF LEGISLATIVE AUTHORlTY 

1 . Notwithstanding anything in tho 
Constitu~ion 9! Canada, Parliam•nt 
may make l aws in r•lation to a maeter 
coming wiehin the l egi slative 
j urisdiction o f a province, if prlor 
to ehe ·enactment, the Legislature of 
a~ least one province has consented 
to the operation of such a statute in 
that province. 

2 . A statute passed pursuant to sectiOn 1 
shall not have effect in any province 
unless the Legislature of ehat province 
has consented· to i ts operation. 

3 . The Leqislaturo of a province may mAke 
laws in the province in relation to 

. a matter coming within the leqislativc 
jurisdiction of ParlLament, it , prior 
to the enactme nt, Par li.arnent ha.$ 
consant•d , to the enactm<:-nt o f such a 
statute by the Leqislature of that 
province . 

4 . A COlH>ent g iven under t:li£ Part may 
relate to a ·speeitic statute or to 
all l aws in relation to a 
pa r ticular matter . 

5. A conse n t 9 1ven under this Pa~t may 
be revoked 1.1pon giving two yodrG ' 
notice , a.nd 

{ll) if t he consent WII.S given nnder 
section 1, any law made by 
Parl iamenc. to ~·hlch the <:ons P.I\t 
relates shall thereupon cea~::t)· 
to have effect in the p.tovJ . .nce 
~:evokinq the consent, hu t t:h~ 

revocation of the con..:;ont does 
not affect the oper~t!on of 
that l o·..,. 1n any other pr o•' l.ncc; 
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EXPLANATORY tm!S 

l. This section permits one or Ioc>re province s 
to consent t.O Parliament enace.in9 a l6W in 
a n area of provincia l jur1sdLct1on • . 

2. Statutes passed by the f ederal Parliancnt 
pursuant to section l only have effect 
in those provinces that have conaented to 
their operation . 

3 . This is the converse of section 1 . I t pet 
Parli ament to consent to one or more provj 
enactinq a l aw in an area of federal 
jurisdiction. 

4. This section ~::ovid<!s that t h e dalegnt1o.t 
may be in respect to either a '"'hOle mattez 
of const i tutional jur isdiction or merel y c 
specific statute . 

S . This .::.ecti on allows for the delegat ion o f 
authority to be revoked provided two 
years' no tice is g iven . l'"t. f t e r the two 
yenr~ , the law ceases to ha ve force und 
effect with.tn . those jur:l.!>.dictiom; that 
have r evoked t he consent. In the case of 
a delegation to tJ)e Parlior~ent of CanAda 
by $everat pcov i nces, thu f ederfl l l.a•,.. cea~ 
to hf!ve eff~ct only in thc>s~ provincen wM 
hove reve>k.P.d t h e consent . 
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