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FOREWORD 

This work embraces an analysis of the decisions of the 
Judicial Committee of the Privy Council relating to the 
Canadian Constitution rendered in the years 1930 to 1939 
with references to and notes upon earlier decisions. It 
includes a verbatim reprint of the full text of the selected 
constitutional cases decided during this period. 

I t has been compiled and edited for the Department of 
Justice by Charles Percy Plaxton, K.C., Acting Deputy 
Minister. 

In many of these cases, in which the Dominion Govern
ment was directly interested, Mr. Plaxton took an import
ant part in the preparation and presentation of argument 
therein on behalf of the Attorney-General of Canada. 

A feature of especial value are his Notes and Annota
tions upon the various decisions. 

Of brilliant capacity and singular attainment in the field 
of constitutional law among Canadian lawyers, Mr. Plaxton 
has brought to the execution of this task a comprehensive 
knowledge and a keen grasp of the decisions relating to the 
Constitution of Canada and of the principles established 
by them. His Notes and Annotations unfold and illumine, 
by way of analysis and exposition and without bias, the 
salient principles to be deduced from the decisions reprinted 
in this volume. He has collated also in convenient fashion 
earlier decisions of the Judicial Committee relating to sim
ilar topics of legislation or the same head of legislative juris
diction. Careful study of these Notes and Annotations will 
repay anyone interested in the study of constitutional law. 

Time and circumstance have vastly changed our social, 
economic and political environment. The spheres of -gov
ernmental activities and responsibilities have been extend
ed, both federally and provincially, in ways and to matters 
probably not envisaged by the Fathers of Confederation. 
These factors are reflected in the variety and nature of 
the topics of legislation dealt with in the decisions. The 
latter traverse an extensive area in the field of constitu
tional law. They deal with such widely diversified and 
important topics, amongst others, as the regulation of fish 
canneries, the eligibility of women to sit in the Senate, 
the prevention and suppression of trade combines, control 
over aeronautics and radio communication, legislation of 
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VI 

extra-territorial operation for the protection of the revenue, 
the prohibition of appeals to His Majesty in Council in 
criminal cases, legislative competence to give effect to 
Geneva Labour Conventions, employment and social in
surance legislation, regulation of the marketing of natural 
products, and a provincial legislative attempt to introduce 
a system of social credit. 

The importance of these decisions, in their bearing upon 
the structure of the Canadian Constitution and the dis
tribution of the legislative powers thereby conferred, should 
challenge the interest and engage the reflection of every 
thoughtful Canadian citizen—the layman and the student 
no less than the lawyer and the legislator. In a country 
such as Canada with a federal system of government under 
which the powers and functions of government are dis
tributed between the Dominion and the Provinces, these 
members of society are placed under a special duty to make 
themselves familiar with the principles of civil polity. The 
British North America Act, 1867, is a law, a paramount 
law, to legislatures, to executives and to courts throughout 
the Dominion. Every statute, every administrative act, 
every exercise of jurisdiction must be tested by and con
form to this fundamental utterance of the Sovereign will. 
The Bar and the Bench are thus called upon to perform 
an important and delicate function—that of pronouncing 
upon the validity of legislative and administrative acts by 
referring to the Constitution and by deciding as to the 
power of the legislature to enact or to authorize it. 
Weighty also is the duty in this matter which falls on the 
ordinary citizen. Under our system of government, the 
welfare of the body politic is committed in the last analysis 
to him. I t is his voice and influence which develops and 
moulds public opinion, that public opinion which carries 
along with it electors and elected and determines the direc
tion and character of national policy. 

In the Aeronautics Case (1932) A.C. 54 and in the Radio 
Case (1932) A.C. 301, the pendulum of judicial decision 
seemed to swing towards a broader interpretation of the 
powers of the Dominion Parliament, and in particular of 
its residuary power to make laws for the peace, order and 
good government of Canada. I t was, indeed, upon an 
optimistic view of the effect of these decisions that the 
so-called social reform legislation of 1935 was based. That 
view was not sustained. The decisions of the Judicial 
Committee in the Labour Conventions Case (1937) A.C. 
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326, and in the Employment and Social Insurance, Aet 
Case (1937) A.C. 355, witnessed a reversion to the tradi
tion of the pro-provincial legalistic school of construction, 
of which Lord Haldane was the leading exponent. These 
decisions have been the subject of widespread discussion. 
They have evoked the criticism of lawyers and legislators 
as a needless illiberal attempt to cramp and thwart the 
energies of a growing nation. They have engendered the 
opinion that the time has come when there should be a 
reallotment of legislative powers as between the Dominion 
and the Provinces if the powers and functions of the cen
tral government are to be extended so as to enable it tc 
deal adequately with matters and problems of national 
interest and concern arising out of new and changing social, 
industrial and economic conditions. The solution is one 
which demands the highest resources of statesmanship. 

This matter and others pertinent have been the subject 
of recent inquiry by the Dominion-Provincial Relations 
Commission. The Commission is now engaged in inten
sive study of the problem, and their report, now in course 
of preparation, will no doubt receive the consideration of 
the Government and of Parliament in the near future. 

The earlier decisions of the Judicial Committee in sim
ilar cases have already been collected and reprinted in two 
volumes entitled " The Canadian Constitution and the 
Judicial Committee," edited by the late Dr. E. R. Cameron, 
formerly Registrar of the Supreme Court of Canada. The 
first volume covered the period 1867 to 1915, and the 
second, the period 1916 to 1929. 

The Department of Justice gratefully acknowledges 
the kind permission of the Incorporated Council of Law 
Reporting for England and Wales to reprint in this volume 
the decisions of the Judicial Committee in Canadian Con
stitutional Cases as reported in the Appeal Cases Series 
of their Law Reports. 

This work, which bears the seal of clear thinking, pains
taking preparation and fruitful experience in these nation
ally crucial and debatable matters is timely; and it is pecu
liarly gratifying to me as Minister of Justice to introduce it. 

OTTAWA, April 8th, 1939. 
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NOTES AND ANNOTATIONS 
BY 

CHARLES PERCY PLAXTON 

ONE OF HIS MAJESTY'S COUNSEL 

(NOTE.—The number shown in bold face type within square brackets 
in the citation of each of the decisions hereinafter annotated refers to the 
page of this volume at which the reprint of the text of the official report 
of the decision will be found.) 

[1 ] ATTORNEY-GENERAL FOR CANADA v. ATTORNEY-

GENERAL FOR BRITISH COLUMBIA ( 1 9 3 0 ) A.C. 

1 1 1 (Regulat ion of Fish Canneries C a s e ) : 

The constitutional point of interest decided in this case 
is that, 

"trade processes by which fish, when caught, are converted into 
a commodity suitable to be placed upon the market cannot upon any 
reasonable principle of construction be brought within the scope of 
the subject expressed by the words 'sea coast and inland fisheries'", 

in s. 91 (12) of the British North America Act, 1867, nor be 
considered necessarily incidental to effective legislation upon that 
subject. Fishing operations, as such, are undoubtedly the sub
ject of regulation by the Dominion Parliament in virtue of its 
exclusive legislative authority in relation to the enumerated 
head of jurisdiction referred to, but the manufacturing or 
processing operations carried out upon fish, when caught, for 
the purpose of converting them into some form of marketable 
commodity are the subject of regulation by the Provinces under 
the head of " Property and Civil Rights in the Provinces ". (1) 

Upon this view, certain provisions of the Fisheries Act, 
1914, (Can.), which provided for the licensing of fish canning 
and curing establishments, were held by the Judicial Committee 
to be ultra vires of the Parliament of Canada. 

The judgment of the Board (delivered by Lord Tomlin) 
lays down four propositions relative to the legislative compe-

(1) Similarly, in The King v. Eastern Terminal Elevator Company 
(1925), S.C.R. 434. 457, Mignault, J. held that the Canada Grain Act 
which was designed to control and regulate the trade in grain could not 
be justified under s. 95 of the BJSTA. Act as being legislation in relation 
to " Agriculture " as 

"the subject-matter of the Act is not agriculture but a product of 
agriculture considered as an article of trade What we 
have here is trade legislation and not a law for the encouragement or 
support of agriculture, however wide a meaning may be given to the 
latter term." 
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tence of the Parliament of Canada and of the Provincial Legis
latures, respectively, as being " the result of the decisions of 
the Board." They are set out at pp. 118, 119 of the report, post 
p. 7, as follows: 

"(1) The legislation of the Parliament of the Dominion, so long as 
it strictly relates to subjects of legislation expressly enumerated in s. 91, 
is of paramount authority, even though it trenches upon matters assigned 
to the Provincial Legislatures by ss. 92: see Tennant v. Union Bank of 
Canada. (1) 

"(2) The general power of legislation conferred upon the Parliament 
of the Dominion by s. 91 of the Act in supplement of the power to legis
late upon the subjects expressly enumerated must be strictly confined to 
such matters as are unquestionably of national interest and import
ance, and must not trench on any of the subjects enumerated in 
s. 92 as within the scope of Provincial legislation, unless these matters 
have attained such dimensions as to affect the body politic of the 
Dominion: see Attorney-General for Ontario v. Attorney-General for the 
Dominion. (2) 

"(3) It is within the competence of the Dominion Parliament to 
provide for matters which, though otherwise within the legislative com
petence of the Provincial Legislature, are necessarily incidental to effective 
legislation by the Parliament of the Dominion upon a subject of legis
lation expressly enumerated in s. 91; see Attorney-General for Ontario 
v. Attorney-General for the Dominion (3); and Attorney-General for 
Ontario v. Attorney-General for the Dominion (4). 

"(4) There can be a domain in which Provincial and Dominion legis
lation may overlap, in which case neither legislation will be ultra vires 
if the field is clear, but if the field is not clear and the two legislations 
meet the Dominion legislation must prevail: see Grand Trunk By. of 
Canada v. Attorney-General of Canada. (5)". 

These propositions were quoted with approval by the Board 
(opinion by Lord Sankey, L.C.) in the Aeronautics Reference 
(1932) A.C. 54, 71, 72; post, pp. 108, 109 and were again referred 
to by the Board (opinion by Lord Dunedin) in In re Silver 
Brothers, Limited (1932) A.C. 514, 520, 521; post, p. 165. 

The second proposition quoted above is professedly based 
upon the judgment of the Judicial Committee in the Local 
Prohibition Case, Attorney-General for Ontario v. Attorney-
General for the Dominion (1896) A.C. 348. That proposition 
is in fact substantially a transcript of the headnote appearing 
in the report just cited, and, as such, merely represents the 
reporter's attempt to digest the observations made by Lord 
Watson at the bottom of page 360 and at page 361 of the report. 
Reference to the text of what Lord Watson actually said raises 
considerable doubt as to the accuracy of the proposition expressed 

(1) (1894) A.C. 31; Cam., vol. (2) (1896) A.C. 348; Cam, vol. 
I, 433 I, 481. 

(3) (1894) A.C. 189; Cam., vol. (4) (1896) A.C. 348; Cam., vol. 
I, 447. I, 481. 

(5) (1907) A.C. 65; Cam., vol. I, 636. 
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in the headnote. Lord Watson, after referring to the intro
ductory words of s. 91 and to the classes of subjects therein 
enumerated, said at pp. 360, 361 of the report: 

" There may, therefore, be matters not included in the enumeration, 
upon which the Parliament of Canada has power to legislate, because 
they concern the peace, order, and good government of the Dominion. 
But to those matters which are not specified among the enumerated 
subjects of legislation, the exception from s. 92, which is enacted by 
the concluding words of s. 91, has no application; and, in legislating 
with regard to such matters, the Dominion Parliament has no authority 
to encroach upon any class of subjects which is exclusively assigned to 
provincial legislatures by s. 92. These enactments appear to their Lord
ships to indicate that the exercise of legislative power by the Parliament 
of Canada, in regard to all matters not enumerated in s. 91, ought to be 
strictly confined to such matters as are unquestionably of Canadian 
interest and importance, and ought not to trench upon provincial legis
lation with respect to any of the classes of subjects enumerated in s. 92. 
To attach any other construction to the general power which, in 
supplement of its enumerated powers, is conferred upon the Parliament 
of Canada by s. 91, would, in their Lordships' opinion, not only be 
contrary to the intendment of the Act, but would practically destroy 
the autonomy of the Provinces Their Lordships do not 
doubt that some matters, in their origin local and provincial, might 
attain such dimensions as to affect the body politic of the Dominion, 
and to justify the Canadian Parliament in passing laws for their regu
lation or abolition in the interest of the Dominion. But great caution 
must be observed in distinguishing between that which is local and pro
vincial, and therefore within the jurisdiction of the provincial legislatures, 
and that which has ceased to be merely local or provincial, and has be
come matter of national concern, in such sense a,s to bring it within the 
jurisdiction of the Parliament of Canada." 

Now this important distinction between the proposition 
set out in the headnote referred to above and what Lord Watson 
actually said is to be observed: 

The headnote (in particular the concluding words thereof) 
suggests that Dominion legislation under the residuary power 
may trench upon subjects enumerated in s. 92 when the matters 
dealt with have attained such dimensions as to affect the body 
politic of the Dominion. 

On the other hand, Lord Watson explicitly stated that the 
Dominion Parliament had no authority under its residuary 
power to trench upon any of the subjects of provincial legisla
tion under s. 92, but he recognized that some matters, in their 
origin local and provincial, might attain such dimensions as 
to affect the body politic of the Dominion, and in that case 
they would cease to be local or provincial and would become 
matters of national concern. That is to say, when a topic 
of legislation, originally local and provincial in its character, 
becomes a matter upon which Parliament may competently 
legislate under its residuary power, then ex hypothesi, it has 
ceased to be a local or provincial matter. 
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This view is obviously the only one which is really con
sistent with the words of the introductory clause of s. 91. Lord 
Haldane stated the position correctly in the first Insurance 
Reference, Attorney-General for Canada v. Attorney-General 
for Alberta (1916) 1 A.C. 588, 595: 

"There is only one case, outside the heads enumerated in s. 91, in 
which the Dominion Parliament can legislate effectively as regards a 
Province, and that is where the subject-matter lies outside all of the 
subject-matters enumeratively entrusted to the province under s. 92." 

It does not, of course, follow that Dominion legislation under 
the residuary power may not affect property and civil rights 
in the province or other topics of provincial legislative juris
diction. Legislation otherwise competent to the Dominion 
Parliament is not legislation " in relation to," merely because 
it may incidentally or consequentially " affect," civil rights 
in the province or other topics of provincial legislation; and 
this is true as well as to legislation competently enacted by 
Parliament under its residuary power as to legislation enacted 
in relation to any of the classes of subject enumerated in s. 91. 
As the present Chief Justice of Canada, Sir Lyman Poore Duff, 
stated in Gold Seal Limited v. The Attorney-General for the 
Province of Alberta (1921) 62 S.C.R. 424, 460: 

" The fallacy lies in failing to distinguish between legislation affecting 
civil rights and legislation ' in relation t o ' civil rights. Most legislation 
of a repressive character does incidentally or consequentially affect civil 
rights. But if in its true character it is not legislation 'in relation to' 
the subject-matter of 'property and civil rights' within the provinces, 
within the meaning of s. 92 of the British North America Act, then 
that is no objection although it be passed in exercise of the residuary 
authority conferred by the introductory clause." 

The pronouncement of the Judicial Committee in Croft v. 
Dunphy (1933) A.C. 156, 163, supports that view. There 
Lord Macmillan, delivering the judgment of the Board, said: 

"Once it is found that a particular topie of legislation is among 
those upon which the Dominion Parliament may competently legislate 
as being for the peace, order and good government of Canada or as 
being one of the specific subjects enumerated in s. 91 of the British 
North America Act, their Lordships see no reason to restrict the per
mitted scope of such legislation by any other consideration than is 
applicable to the legislation of a fully Sovereign State." 

A restrictive interpretation has thwarted the successful 
invocation of the residuary power in support of the valid
ity of Dominion legislation not falling within the enumer
ated heads of s. 91. This is fully indicated and emphasized by 
the review of the pertinent decisions contained in the judg
ment of the Chief Justice of Canada (Right Honourable Sir 
Lyman Poore Duff) in the Reference re The Natural Products 
Marketing Act (1936) S.C.R. 398, at 414 et seq., and in the 
Labour Conventions Case (Attorney-General for Canada v. 
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Attorney-General for Ontario) (1937) A.C. 326, 353; post, p. 
303, where the Board (opinion by Lord Atkin) said: 

" It is interesting to notice how often the words used by Lord 
Watson in Attorney-General for Ontario v. Attorney-General for the 
Dominion (1) have unsuccessfully been used to support encroachments 
on the Provincial legislative powers given by s. 92. They laid down 
no principle of constitutional law, and were cautious words intended to 
safeguard possible eventualities which no one at the time had any 
interest or desire to define. The law of Canada on this branch of con
stitutional law has been stated with such force and clarity by the Chief 
Justice in his judgment in the reference concerning the Natural Products 
Marketing Act (2) dealing with the six Acts there referred to, that their 
Lordships abstain from stating it afresh. The Chief Justice, natur
ally from his point of view, excepted legislation to fulfil treaties. On 
this their Lordships have expressed their opinion. But subject to this, 
they agree with and adopt what was there said. They consider that 
the law is finally settled by the current of cases cited by the Chief 
Justice on the principles declared by him. It is only necessary to call 
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'exceptional conditions', 'standard of necessity', {Board of Commerce case 
(3)), 'some extraordinary peril to the national life of Canada', 'highly 
exceptional,' 'epidemic of pestilence' (Snide>Js case (4)), to show how 
far the present case is from the conditions which may override the normal 
distribution of powers in ss. 91 and 92. The few pages of the Chief 
Justice's judgment will, it is to be hoped, form the locus classicus of the 
law on this point, and preclude further disputes." (See post, Aeronautics 
case, (1932), A.C. 54, for further notes relative to the scope of the 
Dominion Parliament's residuary legislative power.) 
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(1) (1896) A.C. 348; Cam., vol. (2) (1936) Can. S.C.B,. 398, at 
1, 481. 414 et seq. 

(3) (1922) 1 A.C. 191; Cam, II, (4) (1925) A.C. 396; Cam, II, 
253. 363. 
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(2) (1936) Can. S.C.R. 398, at 
414 et seq. 

(4) (1925) A.C. 396; Cam., II, 
363. 
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of women from participating in the working of institutions set tip 
by the Act. The Board's decision was based almost wholly upon 
consideration of the meaning of the term " persons " as used 
in various provisions of the B.N.A. Act and upon the view that 
if Parliament had intended to limit the word " persons " in s. 
24 to male persons, it would have manifested that intention 
by express limitation. This decision has, from the view
point of strict legal construction, been the subject of trenchant 
criticism in Canada: see Canadian Bar Review, vol. 7, p. 
617, article by G. F. Henderson, K.C., on "Eligibility of Women 
for the Senate ". 

As a decision upon the meaning of the term " persons ", the 
judgment of the Board does not proceed upon any principle of 
general application. It is, however, noteworthy for another rea
son, namely, the emphasis it places upon the necessity of re
garding the constitution of Canada as that of a great state whose 
needs are to be generously construed. At p. 136, Lord Sankey 
said: 

" ' The British North America Act planted in Canada a living tree 
capable of growth and expansion within its natural limits. The object 
of the Act was to grant a constitution to Canada and, like all written 
constitutions, it has been subject to development through usage and 
convention': Canadian Constitutional Studies, Sir Robert Borden (1922) 
p. 55". 

Then the learned law lord proceeded to lay down, at pp. 136 
and 137, the following principle, which wasi quoted with ap
proval by the Board (opinion by Lord Sankey) in British Coal 
Corporation v. The King (1935) A.C. 500, 518, 510; post. p. 
237 at pp. 253, 254: 

" Their Lordships do not conceive it to be the duty of this Board— 
it is certainly not their desire—to cut down the provisions of the Act 
by a narrow and technical construction, but rather to give it a large 
and liberal interpretation so that the Dominion to a great extent, but 
within certain fixed limits, may be mistress in her own house, as the 
Provinces to a great extent, but within certain fixed limits, are mistresses 
in theirs. 'The Privy Council, indeed has laid down that the Courts 
of Law must treat the provisions of the British North America Act 
by the same methods of construction and exposition which they apply 
to other statutes. But there are statutes and statutes; and the strict 
construction deemed proper in the case, for example, of a penal or 
taxing statute or one passed to regulate the affairs of an English parish, 
would be often subversive of Parliament's real intent if applied to an 
Act passed to ensure the peace, order and good government of a 
British colony': see Clement's Canadian Constitution, 3rd ed. p. 347." 

In making the pronouncement above-quoted, Lord Sankey 
was at pains to point out that the Board were not " here con
sidering the question of the legislative competence either of 
the Dominion or its Provinces which arises under ss. 91 and 92 
of the Act providing for the distribution of legislative powers 
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and assigning to the Dominion and its Provinces their respective 
spheres of government". 

Yet, in the British Coal case (1935), A.C. 500, post 237, 
where the question at issue concerned the legislative capacity 
of the Dominion Parliament to annul the prerogative right of 
the King in Council to grant special leave to appeal in a criminal 
case, Lord Sankey repeated the passage of his judgment in the 
"Persons" case above-quoted with this introductory sentence: 

" Indeed, in interpreting a constituent or organic statute, such 
as the (B.N A.) Act, that construction most beneficial to the widest 
amplitude of its powers must be adopted." 

A well-known writer on constitutional law (1) thought he 
detected in the principle of construction enunciated by Lord 
Sankey in the " Persons " case signs of a tendency on the part 
of the Judicial Committee to adopt what he termed a "con
stitutional" process of interpretation. By this he meant a 
tendency to treat the British North America Act, 1867, less 
as a statute to which the strict rules of statutory interpretation 
are applicable than as a "constitution", to be construed in no 
narrow spirit of legalism, but liberally, on the analogy of the 
"living tree": to make the exposition of that organic instrument 
depend not so much on mere verbal criticism or the import of 
single words, as upon the object and general principles of 
government declared therein and, consistently with those ele
ments, to adapt its language and the powers of government 
thereby conferred to the new relations and developments of 
times and circumstances. 

In the interpretation of the various provisions of the British 
North America Act, courts of law " must" as the Judicial 
Committee of the Privy Council has said, "treat the provisions 
of the British North America Act by the same methods of con
struction and exposition which they apply to the other statutes": 
Bank of Toronto v. Lambe (1887) 12 A.C. 575,579; and the Judi
cial Committee has, it must be owned, in the interpretation of the 
British North America Act, proceeded upon that principle. I t 
would, however, be a mistake to assume, notwithstanding what 
has been said upon this topic, that there is any real antithesis 
between the methods of construction and exposition applied to 
statutes and the methods of construction and exposition •ap
plied to a Constitution, albeit a constitution created by a 
statute. 

The cardinal object of all interpretation is to ascertain the 
expressed intention of the makers of the particular instrument 

(1) Article entitled "The British North America Act: Past and 
Future" by Professor W. P. M. Kennedy, 1937 (15) Can. Bar 
Kev. 393; also the Constitution of Canada, by Professor W. P. M. 
Kennedy, 2nd Ed. pp. 552, 553. 
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under consideration, and leading authorities agree that the 
general rules to be applied to this end are the same, whether 
the instrument to be construed be a statute or a constitution (1). 
A treatise of recognized authority, Potter's Dwarris on Statutes 
and Co-nstitutaons (2), remarks, 

" There is a striking analogy, and generally, an entire harmony 
between the rules of interpretation of constitutions and those of statutes." 

In more exegetical fashion, Dr. John Norton Pomeroy in his 
able Treatise "An Introduction to the Constitutional Law of 
the United States" (3), said: 

"The science of Political Law, as applied to the Constitution of 
the United States, demands from the student, the citizen, and the legis
lator methods and qualities similar to those which are requisite for 
the lawyer and the judge in interpreting and expounding the terms of 
an ordinary statute. The reasons of this are obvious and imperative. 
The canons of verbal interpretation are everywhere the same in substance; 
they only vary in respect to the character of the writing to whose explana
tion they are applied. The method and habit of the lawyer are essentially 
identical with those of the historical critic or the biblical student. In the 
practical application of legal principles in the common affairs of life, the 
written agreement, the deed, the testament, the statute, are construed 
by the aid of the same rules, simply because they are written. The 
written constitution, merely because it is a constitution, can form no 
exception. The most that can be said is, that, as greater interests are 
involved which affect the state rather than the individual, all narrow 
and technical construction should, as far as possible, be avoided; the 
nature of the writing as an organic law should be allowed its full effect." 

With this view, another leading authority, Sedgwick on the 
Construction of Statutory and Constitutional Law (4) agrees: 

"The general rules of interpretation are the same whether applied 
to statutes or constitutions." 

Elsewhere in this latter treatise (5), the learned author alludes 
to considerations which ought to weigh in favour of a more 
liberal construction of a constitution than of an ordinary 
statute. He says: 

"Statutes can and do enter into the details of our daily transactions; 
they can and do prescribe minute directions for the control of those 
affected by them. Constitutions, on the other hand, from the nature and 
necessity of the case, in many instances, go little beyond the mere enun
ciation of general principles; and it is impossible, and would lead to end
less absurdity, to endeavour to apply to a declaration of principles the 
same rules of construction that are proper in regard to an enactment of 

(1) Broadly speaking the rules 517; see also decisions cited 
governing the judicial inter- in Kerr's Law of the Aus-
pretation of all written docu- tralian Constitution, 1925, 
ments are the same what- p. 44 et seq. 
ever the nature of the docu- (2) Amer. ed. 1873, p. 654; 
ments may be: In re Levy, (3) 9th ed. (1886), 13. 
17 Oh. D. 746, 750; Curtis v. (4) 2nd ed. 1874, p. 19; 
Stovin (1889) 22 Q.B.D. 513, (5) op. cit. p. 417. 
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details. In regard to a statute, the general duty of the Judge is that of a 
subordinate power, to ascertain and obey the will of a superior; in regard 
to a constitution, his functions are those of a co-ordinate authority, to 
ascertain the spirit of the fundamental law and so to carry it out as to 
avoid a sacrifice of those interests which it is designed to protect. No 
absolute rules of interpretation, in such a matter can be framed." 

This distinction affecting the interpretation of ordinary 
statutes as contra-distinguished from a written constitution 
may be admitted without in any way detracting from the 
validity of the general proposition. For " although we are 
to interpret the words of the constitution on the same prin
ciples of interpretation as we apply to any ordinary law, 
these very principles of interpretation compel us to take 
into account the nature and scope of the Act that we are 
interpreting, to remember that it is a constitution, a mech
anism under which laws are to be made and not a mere Act 
which declares what the law is to b e " (1). Pomeroy sug
gests (2) that the true method of interpretation of a consti
tution is a combination of the precise, strict, verbal, narrow 
mode of the lawyer, and the broader, freer habit of the states
man. " The one looks mainly at the letter, disregarding con
sequences, motives, reasons—ita lex scripta est; the other passes 
by the letter, and concerns itself with great principles, with 
considerations of >a 'high expediency, with far-reaching national 

results Combine the two, and the essential ideas 
of a positive law, and of a political society 'as the subject 
of that law, are preserved; the safety and stability of the 
government are ensured; the national development may go 
on uninterrupted by arbitrary restraints, and unbroken by 
sudden shocks." In the same sense, Story on the Constitution 
(3), says: 

"But the most important rule in cases of this nature is, that a con
stitution of government does not, and cannot, from its nature, depend in 
any great degree upon mere verbal criticism, or upon the import of 
single words. Such criticism may not be wholly without use; it may 
sometimes illustrate or unfold the appropriate sense; but unless it stands 
well with the context and subject-matter, it must yield to the latter. 
While, then, we may well resort to the meaning of single words to assist 
our inquiries, we should never forget that it is an instrument of govern
ment we are to construe; and, as has been already stated, that must be 
the truest exposition which best harmonizes with its design, its objects, 
and its general structure." 

There is nothing new or special, then, about the prin
ciple of construction which Lord Sankey has said should be 

(1) Attorney-General for New (2) Pomeroy "An Introduction 
South Wales v. Brewery Em- to the Constitutional Law of 
•ployeei Union of N£.W., the United States", 9th ed. 
6 O.L.R., 469, per Higgins, p. 16. 
J. at p. 611. (3) 4th ed. Vol. 1, pp. 336-7. 
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applied to the British North America Act 1867. That prin
ciple of construction is in keeping with what was long ago said 
by the late Chancellor Boud in the Pardoning Power case 
(1), where he spoke of " the liberal construction to be given 
to this (British North America Act) as a broad constitutional 
statute conferring and distributing high and large powers of 
government both as to Canada and the Provinces. I t is to 
be read in the light of history and with a view to adjust its 
parts to the life and growth of free political communities". 

[33] ERIE BEACH COMPANY, LIMITED, v. ATTORNEY-
GENERAL FOR ONTARIO (1930) A.C. 161: 

This decision is one of several decisions relating to Pro
vincial succession duties in respect of the determination of 
the local situation of the shares of a joint stock company 
for the purpose of determining liability to, or immunity from, 
Provincial succession duties. 

The Succession Duty Act of Ontario provides by s. 7 that 
property situate in Ontario shall be subject to succession 
duty; and by s. 10 ss. 2 " that any corporation or person 
allowing a transfer of property which is subject to the duty 
before the duty has been secured shall be liable to pay the 
duty ". 

A deceased person, domiciled at the time of his death in 
the State of New York, U.S.A., was the registered holder of 
shares of stock and was entitled, under a contract, to the 
allotment of other shares of stock in the appellant company, 
which was incorporated under the Ontario Companies Act 
and had its chief office in the Province. On the other hand, 
every meeting of the company, whether of shareholders or of 
directors, was held at Buffalo, U.S.A.; the company's business 
was conducted from its office there; its books, records and 
documents were kept, shares issued and transfers made and 
recorded at its office there. 

Notwithstanding these circumstances, the Board (opinion by 
Lord Merrivale), applying the test laid down by Lord Dunedin 
in Brassard v. Smith (1925) A.C. 371, 376; Cam. II , 395, 
namely, "Where could the shares be effectually dealt with?", 
held that the shares in question could be effectually dealt with 
in Ontario only and were, therefore, property situate within 
Ontario and subject to succession duty there. The Board also 
held that the liability imposed by s. 10, ss. 2, of the Ontario 
Succession Duty Act was direct taxation within the Province 
upon the view that the intention of that enactment was that 
the corporation or person concerned should incur liability begin-

(1) Attorney-General of Canada v. Attorney-General of Ontario 
(1891) 20 O.R. 222, 254. 
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ning and ending with itself and answerable, so far as legal 
liability goes, out of corporate or personal funds alone. 

[ 4 3 ] ATTORNEY-GENERAL F O R B R I T I S H COLUMBIA V. 

MCDONALD M U R P H Y L U M B E R COMPANY, LIM

I T E D (1930) A.C. 357: 
. In this case, a Provincial tax upon timber cut within the 

Province, which was reduced to an illusory amount if the 
timber were used in the Province, was held to be, in its real 
nature, an export tax " levied on a commercial commodity on 
the occasion of its exportation in pursuance of trading trans
actions " and falling within the category of customs and excise 
duties and as such, as well as by reason of its inherent nature 
as an indirect tax, beyond the competence of the Provincial 
legislature to impose. 

This decision was referred to and discussed by the Board 
in Attorney-General for British Columbia v. Kingcome Navi
gation Company, Limited (1934) A.C. 45, 57, 58, 59: see post, 
pp. 233, 234. 

[52] PROPRIETARY ARTICLES TRADE ASSOCIATION 
v. ATTORNEY-GENERAL FOR CANADA (1931) 
A.C. 310 (Combines Investigation Act Case): 

In this case, The Combines Investigation Act, R.S.O., 1927, 
c. 26, and s. 498 of the Criminal Code, which may, broadly, 
be described as laws for the prevention and suppression, under 
penal sanctions, of combines formed in restraint of trade, were 
held to be intra vires the Parliament of Canada. Said s. 498 
and the greater part of the provisions of the Combines Inves
tigation Act were held to be within the power of the Dominion 
Parliament as being legislation in relation to " Criminal law, 
including procedure in criminal matters " (s. 91, head 27); and 
the remaining provisions of the Combines Investigation Act, 
ss. 29 and 30, providing, by way of remedies against combines, 
for the removal or reduction .of customs duties and for the 
revocation of patents of invention, were supported as being 
reasonably ancillary to the powers given under s. 91, head 3, 
" The raising of money by any system or mode of taxation " 
and head 22, " Patents of invention .or discovery". 

The judgment of the Board (delivered by Lord Atkin) 
contains two noteworthy pronouncements 'concerning the exclu
sive legislative authority of the Dominion Parliament under 
enumerated topics of s. 91: one relating to " The Criminal 
law" and the other to " The regulation of trade and com
merce ". 

As to the former topic, the judgment of Lord Haldane, in 
the Board of Commerce case (1922) 1 A.C. 191, 198, 199; 
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Cam., vol. 2, 253, seemed to suggest that the legislative power 
of the Dominion Parliament was limited to cases " where 
the subject-matter is one which, by its very nature, belongs 
to the domain of criminal jurisprudence ". As to the latter of 
these topics, the judgments of Lord Haldane in the Board of 
Commerce ease, supra, at p. 198, and in Toronto Electric Com
missioners v. Snider (1925) A.C. 396, 409; Cam., II , 363, 372, 
373, particularly in the latter case, seemed to suggest that 
the authority of the Dominion Parliament to legislate for the 
regulation of trade and commerce could only be invoked in 
aid or in furtherance of what the Dominion Parliament was 
specifically enabled to do apart from that class of subject. 
For instance, in the Snider case, supra, at p. 410, Lord Haldane 
said: 

" I t is, in their Lordships' opinion, now clear that, excepting so far 
as the power can be invoked in aid of capacity conferred independently 
under other words in s. 91, the power to regulate trade and commerce 
cannot be relied on as enabling the Dominion Parliament to regulate 
civil rights in the Provinces." 

Each of these suggested restrictions upon the scope of the 
Dominion Parliament's exclusive legislative authority is repudi
ated by the judgment of Lord Atkin. 

In regard to " The criminal law", Lord Atkin said, at 
pp. 324 and 325: 

"'Criminal law' means ' the criminal law in its widest sense': 
Attorney-General for Ontario v. Hamilton Street Railway Company (1). 
It certainly is not confined to what was criminal by the law of England 
or of any Province in 1867. The power must extend to legislation to 
make new crimes. Criminal law connotes only the quality of such acts 
or omissions as are prohibited under appropriate penal provisions by 
authority of the State. The criminal quality of an act cannot be dis
cerned by intuition; nor can it be discovered by reference to any standard 
but one: Is the act prohibited with penal consequences? Morality and 
criminality are far from co-extensive; nor is the sphere of criminality 
necessarily part of a more -extensive field covered by morality—unless 
the moral code necessarily disapproves all acts prohibited by the State, 
in which case the argument moves in a circle. It appears to their Lord
ships to be of little value to seek to confine crimes to a category of acts 
which by their very nature belong to the domain of ' criminal juris
prudence '; for the domain of criminal jurisprudence can only be ascer
tained by examining what acts at any particular period are declared by 
the State to be crimes, and the only common nature they will be found 
to possess is that they are prohibited by the State and that those who 
commit them are punished. Their Lordships agree with the view 
expressed in the judgment of Newcombe J. (2) that the passage in the 
Board of Commerce Case (3) to which allusion has been made, was not 
intended as a definition. In that case their Lordships appear to have 
been contrasting two matters—one obviously within the line, the other 
obviously outside it. For this purpose it was clearly legitimate to point 

(1) (1903) A.C. 524; Cam. I, 600. (2) (1929) S.C.R., 409, 422. 
(3) (1922) 1 A.C. 191, 198, 199; Cam. II, 253, 258, 259. 
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to matters which are such serious breaches of any accepted code of 
morality as to be obviously crimes when they are prohibited under 
penalties. The contrast is with matters which are merely attempts to 
interfere with Provincial rights, and are sought to be justified under the 
head of ' criminal law' colourably and merely in aid of what is in 
substance an encroachment." 

In regard to " The regulation of trade and commerce", 
Lord Atkin said, at p. 326: 

"The view that their Lordships have expressed makes it unneces
sary to discuss the further ground upon which the legislation has been 
supported by reference to the power to legislate under section 91, head 2, 
for ' The regulation of trade and commerce'. Their Lordships merely 
propose to disassociate themselves from the construction suggested in 
argument of a passage in the judgment in the Board of Commerce 
Case (1) under which it was contended that the power to regulate trade 
and commerce should be invoked only in furtherance of a general power 
which Parliament possessed independently of it. No such restriction is 
properly to be inferred from that judgment. The words of the statute 
must receive their proper construction where they stand as giving an 
independent authority to Parliament over the particular subject-matter." 

The judgment of the Judicial Committee was referred to and 
applied in the more recent case of Attorney-General for British 
Columbia v. Attorney-General for Canada (1937) A.C. 368: (re 
Section 498A Criminal Code—Trade Practices Case), post p. 
318, where, in supplement of what he had already said in the 
Proprietary Articles Trade Association Case, Lord Atkin (de
livering the judgment of the Board) said at pp. 375 and 376: 

" The basis of that decision is that there is no other criterion of 
'wrongness' than the intention of the Legislature in the public interest 
to prohibit the act or omission made criminal. Cannon J. was of the 
opinion that the prohibition cannot have been made in the public interest 
because it has in view only the protection of the individual competitors 
of the vendor. This appears to narrow unduly the discretion of the 
Dominion Legislature in considering the public interest. The only 
limitation on the plenary power of the Dominion to determine what 
shall or shall not be criminal is the condition that Parliament shall not 
in the guise of enacting 'Criminal legislation in truth and in substance 
encroach on any of the classes of subjects enumerated in s. 92. It is 
no objection that it does in fact affect them. If a genuine attempt to 
amend the criminal law, it may obviously affect previously existing 
civil rights . . . . there seems to be nothing to prevent the Domin
ion, if it thinks fit in the public interest, from applying the criminal 
law generally to acts and omissions which so far are only covered by 
provincial enactments." 

[69] IN RE TRANSFER OF NATURAL RESOURCES TO 
THE PROVINCE OF SASKATCHEWAN (1932) A.C. 
28 : 

This decision is not referred to in any subsequent decision 
of the Judicial Committee, but it dealt with an issue of consider
able novelty touching the administration of Crown lands in 
Canada's "Last Great West." 

' (1) (1922) 1 A.C. 191, 198; Cam. II, 253, 258, 269. 
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In 1905, by the Saskatchewan Act, 4-5 Ed. VII (Can.) 
c. 42, the Parliament of Canada, acting in pursuance of the 
powers conferred upon it by the B.N.A. Act, 1871, established 
the Province of Saskatchewan, including therein a portion of 
Rupert's Land and the Northwestern Territory which had been 
admitted into and became part of the Dominion by an Imperial 
Order in Council dated June 23, 1870. This Act came into force 
on September 1st, 1905. The Dominion continued, however, by 
virtue of s. 21 of the Saskatchewan Act, to retain control over 
and to administer the Crown lands within the Province for 
the purposes of Canada. By the B.N.A. Act, 1930, provision 
was made by the agreement between the Governments of the 
Dominion and the Province thereby confirmed for the adminis
tration by the Province of its natural resources as from August 
1st, 1930. By the same agreement, any claim by the Province 
of Saskatchewan in respect of interests in Crown lands disposed 
of during the interval between September 1st, 1905, and August 
1st, 1930, was to be the subject of inquiry and adjustment and 
provision was also made thereunder for a judicial determination 
of a claim by the Province against the Dominion in respect of 
like dispositions during the interval between July 15th, 1870, and 
August 31st, 1905. 

As the Province of Saskatchewan had no separate existence 
at all before 1905, except as part of the Northwestern Territory, 
the reference thus raised the novel question whether the Domin
ion Government was under a legal obligation to account to 
the Province for something done before the Province came into 
existence. The Board, affirming the judgment of the Supreme 
Court of Canada (1931) S.C.R. 263, held that the Dominion 
was under no obligation to account to the Province of Saskat
chewan for any lands within its boundaries alienated by the 
Dominion prior to September 1st, 1905. The decision proceeds 
upon the ground that the effect of the Order in Council of 
June 23rd, 1870, whereby Rupert's Land and the Northwestern 
Territory were admitted into and became part of the Dominion 
of Canada, and of s. 5 of the Rupert's Land Act, 1869, was 
that the lands therein, which were then vested in the Crown 
and later were included within the boundaries of the Province 
of Saskatchewan, became so vested in the right of the Dominion 
and the Dominion was given full control to administer them for 
the purposes of Canada as a whole, not merely for the inhabi
tants of the area. 

[81] EN RE THE INSURANCE ACT OF CANADA (1932) 
A.C. 4 1 : 

This decision is the third of a series in which Dominion 
insurance legislation has been declared invalid. 
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Attorney-General for Canada v. Attorney-General for 
Alberta (1916) 1 A.C. 588; Cam., II , 63, was the first case. 
By s. 4 of the Dominion Insurance Act of 1910 it was provided 
that no company or person should do insurance business unless 
he had received a Dominion licence so to act. This provision 
was fortified by a penalty for contravention under s. 70. Two 
questions were put to the Court: 

" 1. Are Sections 4 and 70 of the Act, or any or what part or parts 
of the said sections, ultra vires of the Parliament of Canada? 

"2 . Does Section 4 operate to prohibit an insurance company incor
porated by a foreign State from carrying on the business of insurance 
within Canada, if such company does not hold a licence from the Minister 
under the said Act and if such carrying on is confined to one province?" 

The Board answered the first question in the affirmative 
on the ground that it was not competent to the Dominion Par
liament to regulate generally the business of insurance in such 
a way as to interfere with the exercise of civil rights in the 
provinces. The Board said that "the authority to legislate for 
the regulation of trade and commerce does not extend to the 
regulation by a licensing system of a particular trade in which 
Canadians would otherwise be free to engage in the Provinces." 
The Board also took care, in this connection, to point out that: 

" Where a company is incorporated to carry out the business of 
insurance throughout Canada and desires to possess rights and powers 
to that effect, operative without further authority, the Dominion Gov
ernment can incorporate it with such rights and powers to the full extent 
explained by the decision in the case of John Deere Plow Co. v. Wharton 
(1915) A.C. 330; Cam., I, 806." 

In regard to the second question, however, Lord Hal-
dane said: 

" The second question is, in substance, whether the Dominion Par
liament has jurisdiction to require a foreign company to take out a 
licence from the Dominion Minister, even in a case where the com
pany desires to carry on its business only within the limits of a single 
province. To this question their Lordships' reply is that in such a case 
it would be within the power of the Parliament of Canada, by prop
erly framed legislation, to impose such a restriction. It appears to 
them that such a power is given by the heads in s. 91, which refer 
to the regulation of trade and commerce and to aliens." 
Question 2 was, therefore, answered in the affirmative. 

Following this judgment, the Dominion Parliament en
acted another Insurance Act (the Insurance Act of 1917), in 
substance similar to the Act which had. been declared ultra 
vires, but sought to maintain the legislation by enacting pro
visions in the Criminal Code which rendered it an indictable 
offence to conduct the business of insurance without taking 
out a licence. This Act and tihe relevant provisions of the 
Criminal Code came before the Judicial Committee in 
Attorney-General for Ontario v. Reciprocal Insurers (1924) 
A.C. 328; Cam. I I , 334. 
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In this case the question arose whether certain reciprocal 
insurance associations, organized in and administered from 
the United States, were entitled to carry on fire insurance 
business in Ontario under licences issued by the Ontario Gov
ernment contrary to provisions of the Dominion Insurance 
Act and the Criminal Code. The Board held that the Prov
ince of Ontario was entitled to grant licences to these recip
rocal associations and that the provisions of the Criminal 
Code and of the existing Insurance Act were ultra vires on 
the ground that the legislation, in its pith and substance, was 
not legislation in relation to the criminal law but was an 
attempt, under the guise of criminal legislation, to regulate the 
conduct of the business of insurance. In the judgment of the 
Board, the position is stated as follows: 

" I t is no longer open to dispute that the Parliament of Canada 
cannot, by purporting to create penal sanctions under s. 91, head 27, 
appropriate to itself exclusively a field of jurisdiction in which, apart 
fiom such a procedure, it could exert no legal authority, and that if, 
examined as a whole, legislation in form criminal is found, in aspects 
and for purposes exclusively within the Provincial sphere, to deal 
with matters committed to the Provinces, it cannot be upheld as valid." 

At the same time the Board recognized, in the following 
passage of the judgment, that there was a certain legislative 
field in reference to insurance companies which the Dominion 
might occupy: 

" Their Lordships think it sufficient to recall the observation of 
Lord Haldane, in delivering the judgment of the Board in Attorney-
General for Canada v. Attorney-General for Alberta (1), to the effect that 
legislation, if properly framed, -requiring aliens, whether natural per
sons or foreign companies, to become licensed, as a condition of carry
ing on the business of insurance in Canada, might be competently en
acted by Parliament (an observation which, it may be added, applies 
also to Dominion companies)." 

Following this decision, the Dominion Parliament enacted 
another Insurance Act, modifying in some respects the former 
Act, and sought to justify it as properly-framed legislation 
relating to aliens, immigration and trade and commerce. The 
Act came before the Court through the licensing by the Prov
ince of Quebec of certain New England Mutual Insurance 
Companies which were not licensed by the Dominion, and 
the question arose whether the Province of Quebec could 
validly license these New England Mutuals, and whether the 
Dominion legislation which prohibited them from carrying on 
business without a Dominion licence was ultra vires. Again, 
the Board declared the Act invalid, in the decision now the 
subject of annotation. Lord Dunedin, delivering the judg
ment of the Board, said: 

"What has got to be considered is whether this is in a true sense 
of the word alien legislation, and that is what Lord Haldane meant 

(1) (1916) 1 A.C. 688; Cam. II, 63. 
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by ' properly-framed legislation'. Their Lordships have no doubt that 
the Dominion Parliament might pass an Act forbidding aliens to enter 
Canada or forbidding them so to enter to engage in any business without 
a licence, and further they might furnish rules for their conduct while in 
Canada, e.g., to report at stated intervals. But the sections here are not 
of that sort, they do not deal with the position of an alien as such; but 
under the guise of legislation as to aliens, they seek to intermeddle with 
the conduct of insurance business, a business which by the first branch of 
the 1916 case has been declared to be exclusively subject to Provincial 
law. Their Lordships have, therefore, no hesitation in declaring that this 
is not ' properly-framed' alien legislation." 

Having arrived at that conclusion with reference to the 
provisions of the Insurance Act, the Board then proceeded 
to consider the second question referred concerning the validity 
of s. 16 of the Special War Revenue Act, R.S.C. (1917) c. 179, 
whereby an annual 5 per cent tax was imposed on every per
son resident in Canada in respect of the total net cost of in
suring ihis property in Canada, or any property in Canada 
in which he had an insurable interest, with any British or 
foreign company or underwriter or reciprocal exchange "not 
licensed under the provisions of the Insurance Act" to transact 
business in Canada. In holding the tax so imposed to be 
invalid, the Board said: 

" Now as ito the power of the Dominion Parliament to impose 
taxation there is no doubt. But if the tax as imposed is linked up with 
an object which is illegal the tax for that purpose must fail. Sec. 16 
clearly assumes that a Dominion licence to prosecute insurance business 
is a valid licence all over Canada and carries with it the right to trans
act insurance business. But it has already been decided that this is 
not so; that a Dominion licence so far as authorizing transactions of 
insurance business in a Province is concerned, is an idle piece of paper 
conferring no rights which the party transacting in accordance with 
Provincial legislation has not already got, if he has complied with Pro
vincial requirements. It is really the same old attempt in another way." 

The real and only point of Lord Dunedin's judgment is 
that it forcibly reaffirms and makes clear the constitutional 
principle upon which the earlier decisions of the Board really 
proceeded, namely, that all 'persons, whether Canadians, 
Britishers or foreigners, are subject in the conduct of the 
business of insurance (whether in respect of contracts or other 
incidents of that business) to provincial laws of general opera
tion on the subject of property and civil rights and that the 
Dominion Parliament has no jurisdiction to trench upon that 
field. I t is apprehended that, compatibly with Provincial 
control over the exercise of the business of insurance in relation 
to property and civil rights, the Dominion Parliament has 
distinct legislative authority to determine the conditions upon 
which Dominion, foreign or British companies shall be permitted 
to transact the business of insurance in Canada or in any 
orovince thereof. 
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The distinction which seems to be recognized and empha
sized by all the decisions,-including Lord Dunedin's judgment) 
appears to be this: that there is a constitutional disjunction 
between creating or controlling or limiting the subjective 
status and powers and the field of operations of a Dominion, 

'British or foreign company incorporated for the purpose of 
carrying on the business of insurance) on the one hand, and the 
regulation of the objective exercise of its powers, in respect of 
property and civil rights in a Province, on the other hand. The 
former class of regulation is within the exclusive competence 
of the Dominion Parliament; the latter is within the exclusive 
competence of the Provincial legislatures. -

In view of the three adverse decisions of the Judicial 
Committee, referred to above, a general revision of the Dominion 
insurance legislation was undertaken in 1932 and the then 
existing legislation was replaced by two new Acts, The Cana
dian and British Insurance Companies Act, 1932 (c. 46), and 
The Foreign Insurance Companies Act, 1932 (c. 47). These 
Acts were again extensively amended as to form in 1934 by 
c. 27 and c. 36 of the statutes of that year. 

I t would now seem to be probable that the Dominion 
insurance legislation, in its present form, would be held to be 
" properly framed," as being legislation directly falling within 
the scope of the Dominion Parliament's powers to legislate for 
the incorporation of companies, the regulation of trade and 
commerce, aliens and, particularly, bankruptcy and insolvency. 

[93] In re THE REGULATION AND CONTROL OF 
AERONAUTICS IN CANADA: (1932) A.C. 54: 

In this case the Board (opinion by Lord Sankey, L.C.) 
decided: 

(1) That substantially the whole field of legislation in 
relation to aerial navigation in Canada belonged to the Domin
ion Parliament in virtue of its legislative powers under the 
following provisions of the British North America Act, 1867, 
namely: s. 132, relating to the performance of treaty obligations 
of Canada; s. 91, head 2, "The regulation of trade and com
merce"; head 5, "Postal service"; and head 7, "Militia, military 
and naval service and defence"; and 

(2) That, while there might be a small portion of the field 
that was not, by specific words, vested in the Dominion Parlia
ment, neither was it vested by specific words in the provinces 
and, therefore, it must necessarily fall to the Dominion under 
its general powers to make laws for the peace, order and good 
government of Canada. 

Upon these two grounds, the Board held that the Dominion 
Parliament had authority to enact the Aeronautics Act (R.S.C. 
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1927, c. 3) s. 4, and authorize the making and enforcement of 
the Air Regulations, 1920, respecting the licensing of pilots, 
navigators, etc., and the regulation and licensing of all aircraft, 
aerodromes and air stations. 

Section 132 of the British North America Act reads as 
follows: 

"The Parliament and Government of Canada shall have all powers 
necessary or proper for performing the obligations of Canada or of any 
province thereof as part of the British Empire towards foreign countries 
arising under treaties between the Empire and such foreign countries." 

As to the nature of the powers conferred by this section, the 
judges of the Supreme Court of Canada had adopted the view 
that, as regards matters normally falling within s. 92 of the 
British North America Act, the, provinces might legislate for 
the purpose of giving effect to an international obligation and 
they were, accordingly, unanimously of the opinion that, as 
regards such matters, the jurisdiction of the Parliament of 
Canada was not exclusive but was only paramount. The 
Judicial Committee, rejecting this view, held that the juris
diction, legislative and executive, conferred by s. 132, was 
exclusive. 

Lord Dunedin, who was a member of the Board that decided 
this case, later delivered the Board's judgment in the Radio 
Communication case (1932) A.C. 304, post p. 137, where, in 
referring to the decision in the Aeronautics Reference, he said: 

"This must at once be admitted: the leading consideration in the 
judgment of ithe Board was that the subject fell within the provisions 
of s. 132 of the British North America Act, 1867 The 
idea pervading that judgment is that the whole subject of aeronautics 
is so completely covered by the treaty ratifying .the convention between 
nations that there is not enough left -to give a separate field to the 
Provinces as regards the subject." 

The justice of this observation is fully borne out by con
sideration of the terms of the judgment in the Aeronautics 
Reference and of the character of the treaty which was there 
involved. There had been drawn up and signed at the Peace 
Conference in Paris in 1919 a convention which made elab
orate provision for the regulation of aerial navigation. This 
convention was concluded in the same form as the Versailles 
Peace Treaty itself which is said to have been the first treaty 
in the annals of British diplomacy to have been concluded in 
the name of the British Empire, eo nomine, as one of the con
tracting parties. The convention was signed by the repre
sentatives of the Allied and Associated Powers, including 
Canada, and was ratified by His Majesty on behalf of the 
British Empire on June 1st, 1922. Consequently, the conven
tion was literally in form, as in fact, a treaty between the 
British Empire, as such, and the foreign countries, parties 
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to the same. It, therefore, plainly fell within the scope of 
s. 132 of the British North America Act, 1867, and the Board, 
accordingly, treated the provisions of the Aeronautics Act and 
of the Air Regulations as being referable, for the most part, 
to the performance of the obligations of Canada under the 
convention. In confirmation of this view, the Board (opinion 
by Lord Atkin) in the recent Labour Conventions Case, 
Attorney-General for Canada v. Attorney-General for On
tario (1937) A.C. 326, 351, post pp. 278, 301, said: 

"The Aeronautics case concerned legislation to perform obligations 
imposed by a treaty between the Empire and foreign countries. S. 
132, therefore, clearly applied." 

The decisions of the Board in the Radio case and the 
Labour Conventions case indicate that it is necessary, for the 
purpose of determining whether a treaty or convention to 
which Canada is a party is one which comes within the pur
view of s. 132, to have regard not only to the form of the 
particular treaty, but to the consideration (it would seem) 
whether the treaty is one which has been entered into on the 
advice of His Majesty's Imperial executive: see post notes 
to Radio Communication Reference (1932) A.C. 304, and to 
the Labour Conventions Case (1937) A.C. 326. 

The remaining, if minor, ground of decision in the Aero
nautics Case was expressed in the following short passage of 
Lord Sankey's judgment (at p. 77 of the report: post p. 113): 

"There may be a small portion of the field which is not by virtue 
of specific words in the British North America Act vested in the 
Dominion; but neither is it vested by specific words in the Provinces. 
As to that small portion it appears to the Board that it must neces
sarily belong to the Dominion under its power to make laws for the 
peace, order, and good government of Canada. Further, their Lord
ships are influenced by the facts that the subject of aerial navigation 
and the fulfilment of Canadian obligations under s. 132 are matters 
of national interest and importance; and that aerial navigation is a 
class of subject which has attained such dimensions as to affect the 
body politic of the Dominion." 

This passage seems to involve two distinct propositions: 
The first is that aeronautics as a class of subject is out

side the purview of the enumerated heads of both sections 91 
and 92, and, therefore, falls within the residuary legislative 
power of the Dominion Parliament under the introductory 
words of section 91. This is consistent with a sentence to be 
found in an earlier part of the judgment where Lord Sankey 
said (post p. 110): 
" In their Lordships' view, transport as a subject is dealt with in cer
tain branches both of sec. 91 and of see. 92, but neither of these sec
tions deals specially with that branch of transport which is concerned 
with aeronautics." 

Few in number are the other instances of Dominion legis-
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and the fulfilment of Canadian obligations under s. 132 are matters 
of national interest and importance; and that aerial navigation is a 
class of subject which has attained such dimensions as to affect the 
body politic -of the Domini>On." 

This passage seems to involve two distinct propositions: 
The first is that aeronautics as a >Class of subject is out

side the purview of the enumerated heads of both sections 91 
and 92, and, therefore, falls within the residuary legislative 
power of the Dominion Parliament under the introductory 
words of section 91. This is consistent with a sentence to be 
found in an earlier part of the judgment where Lord Sankey 
said (post p. 110): 
"In their Lordships' view, transport as a subjoot is dealt with in cer
tain branches both of sec. 91 and of sec. 92, but neither of these sec
tions deals specially with that branch of transport which is concerned 
with aeronautics." 

Few ·in number are the other instances of Dominion legis-
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laeion similarly held, as to subject matter, to fall outside the 
enumerated heads of sec. 92, and to be within the competence 
of the Dominion Parliament in virtue of its general or resi
duary power to make laws for the peace, order and good gov
ernment of Canada. The other similar instances relate to 
Dominion legislation. 

(a) 'establishing a uniform law for prohibiting the liquor 
traffic throughout Canada excepting under restrictive condi
tions: Russell v. The Queen, 7 A.C. 829; but this decision, 
as interpreted by Lord Haldane, delivering the judgment of 
the Board in Toronto Electric Commissioners v. Snider (1925), 
A.C. 396, 411, 412, is treated, not as having laid down an in
terpretation of the introductory words of s. 91, but as no 
more than a decision upon facts considered to have been estab
lished at its date, indicating the existence of an emergency 
affecting Canada as a whole; 

(6) for the incorporation of companies with other than 
provincial objects, i.e., with objects extending to the Dominion 
generally, the matter being one " not coming within the classes 
of subjects assigned exclusively to the legislatures of the 
Provinces": John Deere Plow Co. v. Wharton (1915) A.C. 
330, 340; Great West Saddlery v. The King (1921) 2 A.C. 
91; Attorney-General for Manitoba v. Attorney-General for 
Canada (1929) A.C. 260; 

(c) vesting in the Dominion Executive the prerogative 
power to expel and deport aliens: Attorney-General for Can
ada v. Cain (1906) A.C. 542. 

" That was a case in which it was held ithat the power to make lawa 
for the peace, order and good government was wide enough -to enable 
the Dominion Parliament to pass a statute vesting in the Dominion 
executive "the prerogative power to expel and deport aliens": British 
Coal Corp. v. The King, (1935) A.C. 500, 518, post p. 253"; 

(d) authorizing the Governor General in Council to obtain 
by direct submission, answers from the Supreme Court of Can
ada on questions both of law and fact: Attorney-General for 
Ontario v. Attorney-General for Canada (1912) A.C. 571 (Cam. 
I, 723). Though the power so to legislate was not granted in 
express terms by the British North America Act, 1867, it was 
held not to be repugnant thereto but incidental to the com
plete self-government of Canada which was contemplated by 
that Act. The legislation, accordingly, fell within the scope 
of the Dominion Parliament's residuary power to make laws 
for the peace, order and good government of Canada. 

(e) dealing with cases arising out of some extraordinary 
peril to the national life of Canada as a whole, such as cases 
arising out of war or famine or an epidemic of pestilence, 
where legislation is required of an order that passes beyond 
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the heads of exclusive provincial competence: Fort Frances 
Pulp & Paper Company v. Manitoba Free Press (1923) A.C. 
695, Cam. II, 302; The Board of Commerce Case (1922) 
1 A.C. 191, 197, 200, Cam. II , 253, 258, 260; Toronto Electric 
Commissioners v. Snider (1925) A.C. 396, 412, Cam. II, 363, 
375. 

The second of the two propositions involved in the above 
passage of Lord Sankey's judgment is implicit in the last 
sentence where the learned Lord Chancellor stated that aerial 
navigation is a matter of national interest and importance 
and a class of subject which has attained such dimensions as 
to affect the body politic of the Dominion. This sentence 
obviously professes to apply, ex cathedra and without any 
attempt at exegesis, Lord Watson's famous dictum in the 
Local Prohibition Case (1896) A.C. 348, 361, (Cam. I, 492): 

"Their Lordships do not doubt that some matters in their origin 
local and provincial might attain such dimensions as to affect the body 
politic of the Dominion and to justify the Canadian Parliament in pass
ing laws for their regulation or abolition in the interests of the Dominion." 

which, together with another sentence in the same judgment 
(at p. 360 of the report, Cam. I, 491), formed the basis of 
the second of the four propositions enunciated by Lord Tomlin 
in the Fish Canneries Case (1930) A.C. I l l , 118; post pp. 7, 8. 
Both Lord Tomlin's proposition and Lord Watson's dictum are 
quoted and emphasized in .an earlier part of Lord Sankey's 
judgment, see post p. 109. 

Down to this time, very little success had attended attempts 
to invoke Lord Watson's dictum in support of Dominion legis
lation not falling within some one of the enumerated heads of 
sec. 91. Indeed, Lord Haldane's judgments in the Board of 
Commerce Case (1922) 1 A.C. 191, 197, 200 (Cam. I I , 253 a t 
258, 260) and in the Snider Case (1925) A.C. 396, 412 (Cam. I I , 
363, 375) had appeared, in effect, to reduce the residuary 
power to one which might legitimately be invoked only in the 
special circumstances of a national emergency involving extra
ordinary danger to the social order, such as war, famine or an 
epidemic of pestilence: see e.g. Fort Frances Pulp and Power 
Co. v. Manitoba Free Press (1923) A.C. 695 (Cam. II, 302). 

As the Aeronautics Act and the Air Regulations made 
thereunder could not be referred to the existence of any na
tional emergency, special significance seemed to attach to the 
passage of Lord Sankey's judgment referred to above. I t 
seemed to signalize a new orientation of opinion on the part 
of the Privy Council concerning the exercise of the Dominion 
Parliament's residuary legislative power. I t was, accordingly, 
put forward, together with the decision in the Radio Case 
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(1932) A.C. 304, post p. 137, to be later referred to, in the 
argument of the recent Labour Conventions Case (1937) 
A.C. 326, post p. 278, as authority for the adoption of a more 
liberal view of the scope of the residuary power than Lord 
Haldane's judgments appeared to ascribe to it. Lord Sankey's 
pronouncement Was, however, dismissed by the Chief Justice 
of Canada in the Marketing Act Case (1936) S.C.R., 398, 
425, with the following remarks: 

"On behalf of the Dominion it is argued that the judgment in the 
Aeronautics case (1) constitutes a new point of departure. The effect 
of that judgment, it seems to be argued, is that if, in the broadest 
sense of the words, the matters dealt with are matters 'of national con
cern' matters which 'affect the body politic of the Dominion' jurisdic
tion arises under the introductory clause. One sentence is quoted from 
the judgment in the Aeronautics case (2) which we will not reproduce 
because we do not think their Lordships can have intended in that 
sentence to promulgate a canon of construction for sections 91 and 92. 
We see nothing in the judgment in the Aeronautics case (3) to indi
cate that «their Lordships intended to detract from the judicial authority 
of the decisions in the Combines case (4) and Snider's case (5)." 

The view of the Chief Justice of Canada and his review of 
the decisions in support of it were approved by Lord Atkin's 
judgment, where it is remarked that the words used by 
Lord Watson in the Local Prohibition Case (1896) A.C. 348, 
"laid down no principle of constitutional law and were cautious 
words intended to safeguard possible eventualities which no 
one at the time had any interest or desire to define". The 
full passage of Lord Atkin's judgment relating to the Dom
inion Parliament's residuary legislative power is quoted supra 
in the notes to the Fish Canneries Case (1930) A.C. 111. The 
inference to be drawn from this part of his judgment is that 
the Dominion Parliament's resdduary legislative power cannot 
hopefully be invoked in support of Dominion legislation, the 
subject matter of which falls outside of the classes of subjects 
enumerated in sec. 91 of the British North America Act, 1867, 
except in the special circumstances of a national emergency. 
This inference derives support not only from the terms of 
Lord Atkin's judgment in the Labour Conventions case, but 
also from the terms of his judgment in the Employment and 
Social Insurance case (1937), A.C. 355, 365, 366, post p. 315. 
In the latter case, in rejecting the contention that the legisla
tion in question could be justified under the Dominion re
siduary power, Lord Atkin referred to his judgment in the 
Labour Conventions case and added: 

"It is sufficient to say that the present Act does not purport to deal 
sith any special emergency." 

(1) (1932) A.C. 71. (3) (1932) A.C. 71. 
(2) (1932) A.G. 71. (4) (1931) A.C. ZW;post, p. 52. 

(5) (1925) A.C. 396. 
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[1141 CORPORATION OF THE CITY OF TORONTO v. 
THE KING (1932) A.C. 98: (Fines—"Royalties" 
Case): 

This case involved rival claims to a fine of a substantial 
amount inflicted upon a certain person at the Toronto assizes 
for breach of the criminal law: a claim by the City of Toronto 
relying upon the proviso of s. 1036 (1) of the Criminal Code 
and a claim by His Majesty in the right of the Province of 
Ontario. The latter claim was based on the ground that the 
fine in question came within the connotation, of the term 
"royalties" in s. 109 of the B.N.A. Act, 1867 and accordingly 
belonged to the Province as being part of the prerogative rev
enue of the Crown. It was urged, in support of this claim, that 
it was beyond the legislative competence of the Parliament of 
Canada to deprive the Province of the right so conferred on it. 

The Judicial Committee upheld the claim of the City. 
The Board' (opinion by Lord Macmillan), while conceding 
that the right to receive fines imposed for criminal offences 
might, with sufficient accuracy, be described as a jus regale or 
royalty, cited authority for the view that it was only those 
fine3 which were "unappropriated" that belonged to the 
Crown, i.e. those the disposition of which had not been, by 
competent 'authority, otherwise directed, as, for example, 
directed to be paid to named persons or institutions or to a 
common informer. The Dominion Parliament, in virtue of 
its exclusive legislative authority in relation to " The crim
inal law", plainly bad the exclusive right by legislation to 
create and define crimes and to impose penalties for their com
mission. In the Board's opinion, the Dominion Parliament 
was, by this subject matter of legislative jurisdiction, no less 
empowered to direct how penalties for infractions of the crim
inal law should be applied; therefore, any right conferred 
by s. 109 on the Province of Ontario to claim fines as "royal
ties" extended only to such fines as had not been otherwise 
appropriated by competent authority, namely, the Dominion 
Parliament. 

This decision is the fifth and most recent of a series of 
decisions involving the interpretation of the term "royalties" 
in s. 109 of the B.N.A. Act. That section, so far as relevant, 
reads as follows: 

"All lands, mines, minerals and royalties belonging to the several 
provinces of Canada, Nova Sootda and New Brunswick, at the union 
. . . shall belong to the several provinces of Ontario, Quebec, Nova 
Scotia and New Brunswick in which the same are situate or arise . . .*. 

This section operates as an exception to s. 102, which 
attributes duties and revenues of the former provinces to the 
Dominion, and as the Board said in St. Catharine's Milling 
& Lumber Company v. The Queen, 14 A.C., 46, 58: 
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"Its legal effect is to exclude from the 'duties and revenues' appro
priated to the Dominion all the ordinary territorial revenues of the Crown 
arising within the Provinces." 

In its primary and natural sense, "royalties" is the Eng
lish equivalent of "regalitates", "jura regalia", "jura regia": 
Attorney-General of Ontario v. Mercer, 8 A.C. 667, 778, Cam. 
I, 322. 

In the Mercer case, the first of the decisions referred to 
above, the question was whether the term "royalties" in s. 
109 ought to be restrained to rights connected with mines and 
minerals only, to the exclusion of royalties, such as escheats, 
connected with lands. In holding that this expression included 
the casual revenue arising from escheated lands in Ontario, 
the Board said, at p. 778: 

"It appears, however, to be a fallacy to assume that because ithe 
word 'royalties' in this context, would not be inofficious or insensible 
if it were regarded as having reference to mines and minerals, it ought, 
therefore, to be limited to those subjects. They see no reason why it 
«hould not have its primary and appropriate sense, as to (at all events) 
all the subjects with which it is here found associated—lands as well as 
mines and minerals; even as to mines and minerals, it here necessarily 
signifies rights belonging to the Crown jure coronae." 

The second case was the Precious Metals case (Attorney-
General of British Columbia v. Attorney-General of Canada), 
14 A.C. 295; Cam. I, 403, where the Board held that a con
veyance by the Province to the Dominion of certain " public 
lands" did not imply a transfer of the revenue arising from 
the rights of the Crown in respect of precious metals found 
therein. The prerogative right in relation to precious metals 
was, the Board held, a jus regale and, as such, not an acces
sory of land, but within the term "royalties". 

The third case was the King v. Attorney-General of 
British Columbia (1924) A.C. 213, Cam. II, 324. This case 
involved a question of title (as between the Dominion and 
the Province) to casual revenue arising from bona vacantia 
in that Province. It was argued for the Dominion that the 
term "royalties" in s. 109 did not include royal rights which 
were not territorial, such as rights in respect of personal prop
erty, e.g. bona vacantia, that is, chattels and goods in which no 
one can claim a property, including the personal estate of per
sona dying intestate and without next of kin, wreck, treasure 
trove, waifs and estrays. But the Judicial Committee (opinion 
by Lord Sumner) held that bona vacantia are "royalties" within 
s. 109, and accordingly belong to the Province in which they are 
situate or arise and not to the Dominion. In their opinion, the 
term "royalties" in s. 109 was used as the equivalent of jura 
regaLia and its connotation was not limited by its association 
with the words "lands, mines, minerals." 

xxxvi 

"Its legal effect is to exclude from the 'duties and revenues' appro
priated to the Dominion all the ordinary territorial revenues of the Crown 
.arising within the Provinces." 

In its primary and natural sense, "royalties" is the Eng
lish equivalent of "regalitates", "jura regalia", "jura regia": 
Attorney-General of Ontario v. Mercer, 8 A.C. 667, 778, Cam. 
I, 322. 

In the Mercer case, the first of the decisions referred to 
.above, the question was whether the term "royalties" in s. 
109 ought to be restrained to rights connected with mines and 
minerals only, to the exclusion of royalties, such as escheats, 
eonnected with lands. In holding that this expression included 
the casual revenue arising from escheated Jands in Ontario, 
the Board said, at p. 778: 

"It appears, however, to be a fallacy to assume that because the 
word 'royalties' in this context, would not be inofficious or insensible 
if it were regarded as having reference to mines and minerals, it ought, 
therefore, to be limited to those subjects. They see no reason why it 
should not have its primary and appropriate sense, as to (at all events) 
.all the eubJects w1th whlCh 1t IS here found assocmted-lands as well as 
mines and minerals; even as to mines and minerals, 1t here necessarily 
signifies rights belonging to the Crown JUre coronae." 

The second case was the Prooious Metals case (Attorney
General of British Columbia v. Attorney-General of Canada), 
14 A.C. 295; Cam. I, 403J where the Board held that a oon
veya;noo by the Ptrovince to the Dommion 1Qf oortain " public 
lands " did not imply a transfer of the revenue arising f['om 
the rights of the Crown in respect of precious metals found 
therein. The prerogative right in relation to precious metals 
was, the Board held, a jus regale and, as such, not an acces
sory of land, but within the term "royalties". 

The third case was the King v. Attorney-General of 
British Columbia (1924) A.C. 213, Cam. II, 324. This case 
involved ·a queSIIJiQill of tit1e (as batween the Dominioo. and 
the ProVliDJce) to casual revenue arising firom bona vacantia 
in that Province. It was argued for the Dominion that the 
term "royalties" in s. 109 did not include royal rights which 
were not territorial, such .as rigjhts in respect of personal prop
erty, e.g. bona vacantia, that is, chattels and gDods in which no 
one can claim a property, including the personal estate of per
song dy;ing intestate and without next of kin, wrook, treasure 
trove, waifs and estrays. But the Judicial Committee (opinion 
by Lord Sumner) held that bona vacantia .are "royalti€S" within 
s. 109, and accordingly belong to the Province in which they .are 
situate or arise and not to the Dominion. In their opinion, the 
term "royalties" in s. 109 was used as the equivalent of jura 
regd£-a and its connotation was not limited by its association 
with the wDrds "lands, mines, minerals." 
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The fourth of this series of decisions was Attorney-General 
of Alberta v. Attorney-General of Canada (1928) A.C. 475; Cam. 
II , 484. In this case it was held that the word "royalties" 
in s. 21 of the Alberta Act, which provided that, 

"All Crown lands, mines and minerals and royalties incident there» 
to", 

should continue to be vested in the Crown for the purposes of 
Canada, included escheats. 

The decision on this point merely followed the earlier deci
sion of the Board in Attorney-General of Ontario v. Mercer, 
supra. Escheats in Alberta being accordingly " public property" 
of the Dominion within the meaning of s. 91 (1) of the B.N.A. 
Act, 1867, The Ultimate Heir Act (R.S. Alta., 1922, c. 144), 
which provided that the University of Alberta should be the 
ultimate heir of property in the Province upon failure of descent, 
was held to be ultra vires so far 'as it purported to affect the 
Crown's right to escheat in respect of real property. 

On the other hand, bona vacantia arising in Alberta were 
held to belong to the Crown (Prov'l) upon the theory that 
the effect of s. 3 of the Alberta Act was to place the Province 
in the same position as the other provinces in regard to prop
erty, except so far as that Act provided otherwise, e.g. as by s. 
21 in the case of "royalties" incident to Crown lands, mines and 
minerals. These latter sources of revenue were transferred by 
the Dominion to the Province by the Alberta Natural Resources 
Agreement of 1930: see c. 3 of the Statute of Canada, 1930. 

[122] O. MARTINEAU & SONS LIMITED v. CITY OF 
MONTREAL (1932) A.C. 113: 
This is one of two decisions in this volume involving a con

stitutional question of vital importance, recently the subject of 
much discussion, namely, whether provincial legislation, consti
tuting Boards or Commissions or other public authorities and 
vesting in them certain powers and functions, infringed the ex
clusive power conferred on the Governor General by s. 96 of the 
B.N.A. Act, 1867, in relation to the appointment of the Judges 
of the Superior, District and County Courts in each Province. 
This section is supplemented by s. 99, which provides that the 
Judges of the Superior Court shall hold office during good be
haviour, being removable only by the Governor General on 
address of the Senate and the House of Commons, and s. 100, 
which lays upon the Parliament of Canada the duty of fixing 
and providing the salaries, allowances and pensions of the 
Superior, District and County Court Judges. These provisions 
of the constitution, as Lord Blanesburgh, delivering the judg
ment of the Board in the case above cited, observed {post, p . 
129): 

j 
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"lie at the root of the means adopted by the framers of the 
Statute to secure the impartiality and independence of the provincial 
judiciary. A Court of Construction would accordingly fail in its duty 
if it were to permit these provisions and the principle therein enshrined 
to be impinged upon in any way by provincial legislation." 

Or, as Lord Atkin observed, in delivering the judgment of the 
Board in the other of the two decisions referred to, Toronto 
Corporation v. York Corporation (1938), A.C. 415, 426, {post, 
p. 366, 376): 

"These are three principal pillars in the Temple of Justice, and 
they are not to be undermined." 

In the present case, the appellants sought to have annulled 
and set aside certain expropriation proceedings taken by the 
City of Montreal, on the ground, inter alia, that the Quebec 
Public Service Commission Act and art. 429 of the Charter 
of the City were ultra vires the Province, in that the members 
of the Commission were appointed by the Lieutenant-Governor-
in-Councal, whereas they exercised judicial functions and, there
fore, under s. 96 of the B.N.A. Act, could be appointed only 
by the Governor General. The Judicial Committee rejected 
this contention. The Board found that, at Confederation, com
pensation was assessed by Commissioners, appointed by the 
Superior Court under an Act of 1864, who did not act as 
Judges of any Court referred to in s. 96 of the B.N.A. Act; 
that these Commissioners were, however, " legal commissions " 
or " authorities " within the meaning of s. 129 of the B.N.A. 
Act; that these Commissioners were, however, "legal Commis
sions" or "authorities" within the meaning of s. 129 of the B.N.A. 
Act, and, accordingly, the Legislature of Quebec, under that sec
tion combined with s. 92 (13), had exclusive authority to repeal 
the Act of 1864 and to assign the assessment of compensation to 
the Public Service Commission, the alteration in the mode of 
their appointment being a matter of procedure within provincial 
legislative competence. 

[137] In re REGULATION AND CONTROL OF RADIO 
COMMUNICATION IN CANADA (1932) A.C. 304: 

This decision is the companion to that delivered by the 
Judicial Committee, a few months earlier, in the Aeronautics 
case, ((1932) A.C. 54, post p. 93, and see ante for notes there
to). 

In the Radio case, the Board (affirming the judgment of the 
majority of the Judges of the Supreme Court of Canada) held 
that the Parliament of Canada had exclusive legislative power 
to regulate and control radio communication in Canada. They 
based this decision on two grounds: 

(1) Upon the ground, that the Parliament of Canada had 
legislative authority to enact the legislation necessary for the 

xxxviii 

"lie at the root of the means adopted by the framers of the 
Statute to secure <the impartiality and independence of ~the provincial 
judiciary. A Court of Constructi<>n would acoordingly fail in its duty 
if it were to permit these provisions and the principle therein enshrined 
to be impinged upon in any way by provincial legislation." 

Or, as Lord Atkin observed, in delivering the judgment of the 
Board in the other of the two decisions referred to, Toronto 
Corporation v. York Corporation (1938), A.C. 415, 426, (post, 
p. 366, 376) : 

"These are three principal pillars in !the Temple Qf Justice, and 
they are n<>t to be undermined." 

In the present case, the appellants sou~?~ht to have annulled 
and set aside eertain expropriation proceedings taken by the 
City of Montreal, on the ground, inter alia, that the Quebec 
Public Service Oommissa:Qill Act and art. 429 of the Cha,rter 
of the City were ultra vires the Province, irn that the members 
of illhe Commtission were appointed by the Lieutenant-Governor
in-CCJIUnCiil, whereas ·they exel'cised judicial functions and, there
fore, under s. 96 of the B.N.A. Act, (}ould be appointed only 
by the Governor General. 'Ilhe Judillc.ial Committee rejected 
this conterntiOIIl. The Board found that, ,at Confederation, ciOm
pensation was assessed by Commissil()ners, ,appointed by the 
Super~or Oourt under run Act of 1864, who did not act rus 
Judges of ~any Oour.t referred to in e. 96 of the B.N.A. Act; 
that these Commissrnoners were, however, "legal commissions " 
or "autJhorJ.ties" witMn the meaning of s. 129 'Of the B.N.A. 
Act; that these Commissioners were, however, "legal Commis
sions" or "aui:lhorities" within the meaning of s. 129 of the B.N.A. 
Act, and, accordingly, the Legislature of Quebec, under that sec
tion combined with s. 92 {13), had exclusive authority to repeal 
the Aet of 1864 and to assign the assessment of compensation to 
the Publie Serviee Commission, the alteration [n the mode of 
their appointment being a matter of procedure within provindal 
legislative competence. 

[137J In re REGULATION. AND CONTROL OF RADIO 
COMMUNICATION IN CANADA (1932) A.C. 304: 

This decision is the 'COmpanion to that delivered by the 
Judicial Committee, a few months earlier, in the Aeronautics 
ease, ( (1932) A.C. 54, post p. 93, ,a;nd see ante fm motes there
to). 

In the Radio .case, the Board (affirming the judgment <>f the 
majority of the Judges of the Supreme Court of Canada) held 
that the Parliament of Canada had -exc.lusive legislative power 
to regulate and eontrol radio communication in Canada. They 
b-ased this decision on two grounds: 

(1) Upon the ground, that the Parliament of Canada had 
legislative authority to enact the legislation necessary for the 



XXXIX 

performance of Canada's obligations under the International 
Radiotelegraph Convention, 1927, to which the Dominion was 
a party; and 

(2) Upon the ground, that broadcasting fell within the de
scription of "telegraphs" as well as within the scope of the gen
eral words "undertakings connecting the Province with any-
other or others of the Provinces, or extending beyond the limits 
of the Province" in s. 92 (10) (a) of the B.N.A. Act, in rela
tion to which the Dominion Parliament possesses, in virtue of 
that provision and s. 91 (29), exclusive legislative authority. 

The most interesting feature of the judgment is concerned 
with the first of these ratio decidendi. In contrast with the con
vention relating to aerial navigation, which was clearly an 
Imperial treaty within the purview of s. 132 of the B.N.A. 
Act, is the International Radiotelegraph Convention, 1927. 
The latter convention was not concluded, as in the case of the 
former convention, in the name of the British Empire, eo 
nomine, as a contracting party; neither was it concluded in 
the Heads-of-States form of treaty characteristic of normal 
diplomatic procedure. I t was a convention between govern
ments to which Great Britain, the Dominion of Canada and 
other Dominions, British India and numerous foreign coun
tries were separate parties. A convention of this class is made 
in the names of the signatory governments1, 'and is signed by 
the representatives of those governments who do not act under 
full powers issued by the Heads1 of States; moreover, it is not 
ratified by the Heads of States, though, in some oases, some 
form of acceptance or confirmation by the governments con
cerned is employed. For instance, the International Radio
telegraph Convention, 1927, was ratified on behalf of His 
Majesty's Government in Canada by an instrument signed by 
the Secretary of State for External Affairs. In the Radio 
ease, supra, the Board held that this convention did not come 
within the purview of s. 132; but that the Parliament of 
Canada, in virtue of its general or residuary power under the 
introductory words of s. 91 of the B.N.A. 1867, to make laws 
for the peace, order and good government of Canada, never
theless, had, in relation to the obligations under the conven
tion, powers similar to those which it would have had under 
s. 132, if the convention had been a treaty between the British 
Empire, as an entity, and foreign countries. In so deciding, 
the Board said at pp. 311, 312 of the report (post, pp. 143, 
144): 

"It is said with truth that, while aa regards aviation there was a 
treaty, the convention here is not a treaty between the Empire as such 
and foreign countries, for Great Britain does not sign as representing 
the Colonies and Dominions . . . Canada, as a Dominion, is one 
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of the signatories to the convention . . . This idea of Canada, 
as a Dominion, being bound by a convention equivalent to a treaty 
with foreign powers was thus unthought of in 1867 . . . The only 
class of treaty which would bind Canada was thought of as a treaty by 
Great Britain and that was provided for by s. 132. Being, therefore, not 
mentioned explicitly in either s. 91 or s. 92, such legislation falls within the 
general words at the opening of s. 91, which assigned to the Government 
of the Dominion the power to make laws 'for the peace, order and 
good government of Canada in relation to all matters not coming 
within the classes of subjects by this Act assigned exclusively to the 
Legislatures of the Provinces.' In fine, though agreeing that the con
vention was not such a treaty as is denned in s. 132, their Lordships 
think that it comes to the same thing." 

In the Labour Conventions case (1936) S.C.R. 461 the 
pronouncements of the Judicial Committee in the Aeronautics 
case and in the Radio case, particularly the latter, were in
terpreted by three of the judges of the Supreme Court of Can
ada (Duff, C.J., and Davis and Kerwin, J.J.) as authority for 
the view that international obligations which were strictly 
treaty obligations within the scope of s. 132 as well as obliga
tions under conventions between governments not falling within 
s. 132, were matters which, as subjects of legislation, could not 
fall within s. 92 and, therefore, must fall within s. 91, and since 
they did not fall within any of the enumerated subjects of s. 
91, they were within the ambit of the Dominion power to make 
laws for the peace, order and good government of Canada. 

But this view of those decisions, as will later appear, was not 
accepted by the Judicial Committee: see Labour Conventions 
case, (1937) A.C. 326, (post, p. 278 and notes thereto). In 
the case last cited, the Board refused to treat the judgment 
in the Radio case as authority for the view that legislation 
to perform the obligations arising under a treaty not within 
the purview of is. 132 of the B.N.A. Act, nor, as to subject 
matter, within any of the enumerated classes of subjects in 
s. 91, was exclusively within the Dominion legislative power. 

[149] J. F. LYMBURN v. A. H. MAYLAND (1932) A.C. 
318 (Security Frauds Prevention Act case) : 

In this case the Judicial Committee sustained the Secur
ity Frauds Prevention Act,, 1930 of Alberta. The main 
object of the Act was to secure that persons who carry on the 
business of dealing in securities should be honest and of good 
repute, and in this way to protect the public from being de
frauded. The Act covered the issue of shares by a public 
company, with the result that the company could not issue its 
shares to the public unless for that purpose it employed a 
registered broker or salesman, or unless the company itself 
were registered. 

xl 

of the signatories to the convention . . . This idea of Canada, 
as a Dominion, being bound by a oonvention equivalent to a treaty 
with foreign powers was thus unthought of in 1867 . . . The only 
class 10f treaty which would bind Canada was thought of as a. treaty by 
Great Britain and that was provided for by s. 132. Being, therefore, not 
mentioned explieitly in either s. 91 or s. 92, such legislation falls within the 
general words at the opening 10f s. 91, which assigned to the Government 
of the Dominion the power to make laws 'for the peace, order and 
good government of Canada in :relation to all matters not ooming 
within •the classes of subjects by this Act assigned exclusively to the 
Legislatures of the Provinces.' In fine, though agreeing that the eon
vention was not such a treaty as is defined in s. 132, their Lordships 
think that it comes to the same thing." 

In :the Labour Conventions case (1936) S.C.R. 461 the 
pronouncements of the Judicial Committee in the Aeronautics 
case and in the Radio case, particularly the latter, were in
terpreted by three of the judges of the Supreme Court of Can
ada (Duff, C.J., and Davis and Kerwin, J.J.) as authority for 
the view that international obligations which were strictly 
treaty obligations within the scope of s. 132 as well as obliga
tions runder conventions• between governments not falling within 
s. 132, were matters which, as subjects of legislation, could not 
fall within s. 92 and, therefore, must fall within s. 91, and since 
they did not fall within any of the enumerated subjects of s. 
91, they were within the ambit of the Dominion power to make 
laws for the peace, order and good government of Canada. 

But this view of those decisions, as will later appear, was not 
aooepted by the Judicial Committee: see Labour Conventions 
1case, (1937) A. C. 326, (post, p. 278 and notes thereto). In 
the case last cited, tihe Board refused tD treat the judgment 
in the Radio case as authority fm the view that legislati'On 
:to perf•arm the oblrrgat~ons arising under a treaty not within 
the purview of s. 132 'Of the B.N.A. Act, nor, as to subj-ect 
matter, within any of the enumerated classes of subjects in 
s. 91, was exclusiv.ely within the Dominion legislative power. 

[149] J. F. LYlUBURN v. A. H. MAYLAND ( l932) A.C. 
318 (Security Frauds Prevention Act case): 

In this case the Judicial Committee sustained the Secur
ity Frauds PreventiO'll A-ct,, 1930 of Alberta. 'Dhe main 
object of the A>Ct was to secure that persons who carry Dn the 
business of dealing in soourities should be honest and of g.ood 
repute, and in this way to protect the public from being de
frauded. The A-ct ·cov-ered the issue of .shares by a public 
company, with the result that the company could not issue its 
shares to the public unless for that purpose it employed a 
registered broker or salesman, or unless the company itself 
were registered. 



xli 

I t was argued that these provisions, so far as they affected 
a Dominion company, were ultra vires, on the ground that 
the decisions of the Board had established the proposition 
that the legislative powers of the Province are restricted so 
that the "status and powers of a Dominion company as such 
cannot be destroyed" (John Deere Plow Company v. Wharton 
(1915) A.C. 330), and that legislation will be invalid if a 
Dominion company is "sterilized in all its functions and activi
ties " or "its status and essential capacities are impaired in 
substantial degree" (Great West Saddlery Company v. The 
King (1921) 2 A.C. 91). But in the case of this statute, there 
was no general prohibition to companies either to trade at all, 
or to issue their capital, unless the company was registered, as 
in the case of Attorney-General for Manitoba v. Attorney-* 
General for Canada (1929), A.C. 260. The statute in ques
tion merely subjected such companies to the competent laws 
of the Province applying to all persons trading securities, 
and there was no reason to suppose that any honest company 
would have any difficulty in finding registered persons in the 
Province through whom it could lawfully issue its capital. 

The principle illustrated by this decision is that a Dom
inion company, incorporated under the residuary power of the 
Dominion Parliament to make laws for the peace, order and 
good government of Canada, is subject to Provincial laws of 
general application enacted under the powers conferred by 
s. 92: see John Deere Plow Company v. Wharton, supra, at 
pp. 342, 343. Hence, so long as the Provincial legislation be 
of general application, it is true, as Lord Sumner, delivering 
the judgment of the Board in the case above cited, observes 
at p. 324, post p. 155: 

"A Dominion company, constituted with powers to carry on a par
ticular business, is subject to the competent legislation of the Prov
ince as to that business, and may find its special activities completely 
paralyzed, as by legislation against drink traffic or by the laws as to 
holding land. If it is formed to trade in securities, there appears to be 
no reason why it should not be subject to the competent laws of the 
Province as to the business of all persons who trade in securities." 

The Provincial legislation on this subject was justified 
as being in relation to "property and civil rights in the 
Province." 

[159] In re SILVER BROS., LIMITED (ATTORNEY-
GENERAL FOR QUEBEC v. ATTORNEY-GENERAL 
FOR CANADA) (1932) A.C. 514: 
A Dominion enactment purported to give priority (except 

as to administration expenses) to the Crown (Dom.) for 
exeise taxes. A Provincial Statute purported to give the 
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Crown (Prov'l) priority for Provincial taxes after payment 
of law costs. The two priorities came into competition in 
certain bankruptcy proceedings. The constitutional points of 
interest decided by the Judicial Committee are: 

1. That it would have been competent to The Parlia
ment of Canada, in virtue of its exclusive legislative authority 
in relation to "Bankruptcy and Insolvency", (s. 91 (21)), 
and taxation (s. 91 (3)), to have attributed priority to the 
claim of the Crown (Dom.) to the prejudice of the rights of the 
Crown (Prov'l); and 

2. That in view of s. 16 of the Interpretation Act, the 
priority given to the Crown (Dom.) by the Dominion Statute 
did not operate to the prejudice of the priority claimed by the 
Crown (Prov'l), because there was in the Dominion Statute 
no express statement that His Majesty, in the right of the 
Province, should be bound; >and this, s. 16 in terms required. 
The result was that the two debts, those of the Crown (Dom.) 
and Crown (Prov'l), ranked pari passu. 

This decision is illustrative of the principle that, while at 
common law the Crown may be bound by a statute by neces
sary implication or intendment, under e. 16 of the Interpreta
tion Act the Crown can be bound by statute only if the statute 
expressly states that the Crown shall be bound; and it is, 
moreover, probably necessary, in the case of a statute within 
the exclusive legislative powers of the Dominion, expressly to 
state that the Crown (Prov'l) shall be bound thereby if it be 
intended that the statute shall have that effect. 

[170] CROFT v. DUNPHY (1933) A.C. 156. (Extra-
territorial Revenue Legislation Case). 

This decision is of first rate importance. I t finally settled 
any doubt as to the power of the Parliament of Canada to 
enact laws having extra-territorial operation. The Parlia
ment of Canada had, by an amendment of the Customs Act 
(R.S.C., 1927, c. 42) enacted by c. 16 of the Statutes of 1928, 
authorized the seizure of Canadian-registered vessels hover
ing within 12 miles of the coast, and having on board dutiable 
goods. A schooner, having on board dutiable goods, was 
seized by Customs Officers at a point some 11^ miles off the 
coast of Nova Scotia. The validity of the seizure was chal
lenged on the ground that the Parliament of Canada, in con
ferring the powers in question, had exceeded its legislative 
competence. The Judicial Committee sustained the validity of 
the legislation. The judgment of the Board (delivered by 
Lord Macmillan) was based upon three grounds: 

1. That whatever were the limits of territorial waters in 
the international sense, it had long been reeognized by inter-
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national law that for certain purposes, notably those of police, 
revenue, public health, and fisheries, a State may enact laws 
affecting the seas surrounding its coasts to a distance seawards 
which exceeds the ordinary limits of its territory. 

2. That " Once it is found that a particular topic of legis
lation is among those upon which the Dominion Parliament 
may competently legislate as being for the peace, order and 
good government of Canada, or as being one of the specific 
subjects enumerated in s. 91 of the B.N.A. Act, their Lord
ships see no reason to restrict the permitted scope of such 
legislation by any other consideration than is applicable to 
the legislation of a fully sovereign State ". 

3. That when the Imperial Parliament in 1867 conferred 
on the Parliament of Canada full power to legislate regard
ing customs, it had long been the practice to include in the 
Imperial Statutes relating to this branch of law executive pro
visions to take effect outside ordinary territorial limits; and 
in these circumstances it was difficult to conceive that the 
Imperial Parliament, in bestowing plenary powers on the 
Dominion Parliament to legislate in relation to customs, should 
have withheld from it the power to enact provisions similar 
in scope to those which had long been an integral part of 
Imperial Customs legislation, and which presumably were re
garded as necessary to its efficacy. 

Until this decision, serious doubts had been entertained 
as to whether the Parliament of Canada had legislative capa
city to make laws having any operation beyond the territorial 
limits of Canada. These doubts were given countenance by 
certain opinions which had been given by the law officers of the 
Crown in England in regard to the legislative powers of 
Colonial Legislatures (see Forsyth's Cases and Opinions on 
Constitutional Law, pp. 17, 24, 25, and other opinions cited 
in Clement's " Canadian Constitution", 3rd edition, p. 97), 
and appeared to be strengthened by the decision of the Prfvy 
Council in MacLeod v. Attorney-General for New South Wales 
(1891), A.C. 454, as well as by certain expressions of judicial 
opinion in Canada: see e.g. In re Bigamy Sections (1897), 
27 S.C.R., 461, and in particular the dissenting opinion of 
Strong, C..T. in E. v. Plowman (1894), 25 O.E.. 656. 

On the other hand, the decision of the Judicial Com
mittee in Attorney-General for Canada v. Cain and Gilhvla 
(1906), A.C. 542, upholding the validity of an enactment by 
the Dominion Parliament authorizing extra-territorial con
straint in the case of deportation of aliens, was clearly incon
sistent with the extreme doctrine of territorial limitation of 
the Dominion Parliament's legislative powers. 
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Nevertheless, in Nadan v. The King (1926), A.C. 482, Lord 
Cave (delivering the judgment of the Board) in holding s. 1025 
of the Criminal Code to be ineffective to annul the prerogative 
right of the King in Council to grant special leave to appeal 
from an order of a Canadian Court, seemed in effect to deny 
the existence of any power in the Parliament of Canada to 
make laws having extra-territorial operation. Lord Cave 
said, at p. 492 of the report: 

"The B.NA. Act by s. 91 empowered the Dominion Parliament 
to make laws for the peace, order and good government of Canada in 
relation to matters not coming within the classes of subjects by that 
Act assigned exclusively to the Legislatures of the Provinces; and, in 
particular, it gave to the Canadian Parliament exclusive legislative 
authority in respect of the criminal law, except the constitution of 
Courts of criminal jurisdiction, but including the procedure in criminal 
matters. But however widely these powers are construed, they are con
fined to action to be taken in the Dominion, and they did not appear 
to their Lordships to authorize the Dominion Parliament to annul the 
prorogative right of the King in Council to grant special leave to 
appeal." 

This was one of the grounds of the decision in that case, 
and it was interpreted by the Judicial Committee in British 
Coal Corporation v. The King (1935) A.C. 500, 516; post pp. 
237 and 251, as meaning: 
"that it (s. 1025 of the Criminal Code) could only be effective if con
strued as having an extra-territorial operation; whereas, according to 
the law as it was in 1926, a Dominion Statute could not have extra
territorial operation." 

This ground of Lord Cave's judgment really appears to 
have been swept away by the decision of the Board in Croft v. 
Dunphy, supra, and it is >a little remarkable that the Board, in 
the British Coal case, did not say so. Instead, the Board 
treated any territorial limitation upon the operation of Dom
inion legislation as having been abrogated by the Statute of 
Westminster, 1931, which, by s. 3, provided: 

"It is hereby declared and enacted that the Parliament of a Dominion 
has full power to make laws having extra-territorial operation." 

This enactment has no application to the Provinces of 
Canada, whose legislative powers as denned by s. 92 of the 
B.N.A. Act are, as to many of the enumerated classes of sub
jects, expressly limited by the words "in the Province": see 
e.g. Provincial Treasurer of Alberta v. Kerr (1933) A.C. 710, 
post p. 207. 

By the Extra-territorial Act, 1933, e. 39 of the Statutes of 
Canada, 1933, it is enacted: 

"Every Act of the Parliament of Canada now in force, enacted 
prior to the 11th day of December, 1931, which in terms or by neces
sary or reasonable implication was intended, as to the whole or any 
part thereof, to have extra-territorial operation, shall be construed as 
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if at the date of its enactment the Parliament of Canada then had 
full powers to make laws having extra-territorial operations, as pro
vided by the Statute of Westminster, 1931." 

[181] LOWER MAINLAND DAIRY PRODUCTS SALES 
ADJUSTMENT COMMITTEE v. CRYSTAL DAIRY, 
LIMITED (1933) A.C. 168: 

This decision is noteworthy because it involved the ques
tion whether certain levies imposed under a compulsory Pro
vincial marketing scheme constituted taxation and, if so, 
whether that taxation was direct or indirect. The dairy farm
ers in British Columbia found it to be more profitable to sell 
their milk in a fluid form than to sell products manufactured 
from it. In consequence the market for fluid milk became 
glutted. By way of providing a remedy, the Provincial Legis
lature passed the Dairy Products Sales Adjustment Act which 
authorized the appointment of an Adjustment Committee in 
any district in which the dairy farmers petitioned for one. 
Where a Committee was appointed, the farmers had to make 
returns to it, and a farmer selling fluid milk had to pay to 
the Committee a levy assessed according to the quantity he 
had sold. The total of these levies, which together made up 
the difference in value of the milk disposed of in the two forms, 
was to be apportioned by the Committee among the farmers 
who had sold manufactured milk products. These levies were 
called the "Adjustment Levy." The expenses of the Com
mittee were to be met by a further levy on the farmers called 
the "Expense Levy." Both levies were recoverable as debts. 
The Board (opinion by Lord Thankerton) held that both 
levies were taxes, basing this conclusion on these considera
tions, namely: 

1. They were compulsorily imposed by a statutory body 
which was a public authority; 

2. They were enforceable by law; 
3. They were imposed for public purposes; 

and the fact that the moneys so recovered were distributed 
as a bonus among the traders in the manufactured products 
market did not affect the taxation character of the levies 
made. 

The Board further held that, as these levies were imposed 
on the sale of commodities by the persons taxed, and would, in 
consequence, affect the price of commodities, they were indirect 
taxes and the legislation was, therefore, ultra vires of the 
Province. The Board drew attention, in this connection, to 
the distinction between this class of tax and the class of direct 
tax, of which the aeeesments for the Workmen's Compensation 
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Fund were found to be an example in Workmen's Compensation 
Board v. Canadian Pacific Railway Company (1920), A.C. 184, 
190; Cam. II, 151, 156. 

[191] CONSOLIDATED DISTILLERIES, LIMITED v. THE 
KING (1933) A.C. 508: 

This decision relates to an action by the Crown (Dora.) 
instituted in the Exchequer Court of Canada on a bond or 
bonds given by the appellants to the Crown, pursuant to the 
Inland Revenue Act and the regulations made thereunder, in 
respect to cases of spirits withdrawn from a bonded warehouse in 
Ontario for the purpose of export. The decision is of interest, 
from a constitutional point of view, only in so far as it deals 
with the jurisdiction of the Exchequer Court of Canada to 
entertain the action. Section 101 of the B.N.A. Act provides 
that: 

"The Parliament of Canada may, notwithstanding anything in this 
Act, from time to time provide for the . . . . establishment of any 
additional Courts for the better administration of the laws of Canada." 

The Exchequer Court of Canada was constituted in the year 
1875 in exercise of this power. It was conceded by the appellants 
(and rightly, in the view of the Judicial Committee) that the 
Parliament of Canada could, in exercising the power conferred 
by s. 101, properly confer upon the Exchequer Court jurisdiction 
to hear and determine actions to enforce the liability on bonds 
executed in favour of the Crown in pursuance of a revenue 
law enacted by the Parliament of Canada. The point as to 
jurisdiction accordingly resolved itself into the question whether 
the language of the Exchequer Court Act, upon its true inter
pretation, purported to confer the necessary jurisdiction. The 
relevant section of that Act was s. 30, which vested in the 
Exchequer Court concurrent original jurisdiction in Canada in 
respect of certain specified classes of actions, including by 
sub-s. (d), " in all other actions and suits of a civil nature at 
common law or equity in which the Crown is plaintiff or peti
tioner." 

The Board (judgment by Lord Russell of Killowen) held 
that tthe action in question fell within this (subsection but, in so 
holding, indicated that the said subsection could not be read 
as free from all limitations. Lord Russell said, at pp. 521 and 
522 of the report; post p. 203: 

" I t was suggested that if read literally, and without any limitation, 
that sub-s. (d) would entitle the Crown to sue in the Exchequer Court 
and subject defendants to the jurisdiction of that Court, in respect of 
any cause of action whatever, and that such a provision wotdd be ultra 
vires the Parliament of Canada as one not •covered by the power con
ferred by s. 101 of the B.NA. Act. Their Lordships, however, do not 
think sub-s. (d), in the context in which it is found, can properly be 
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read as free from all limitations. They think that in view of the pro
visions of the three preceding subsections the actions and suits in 
siib-s. (d) must be confined to the actions and suits in relation to some 
subject matter, legislation in regard to which is within the legislative 
competence of the Dominion. So read, the said subsection could not 
be said to be ultra vires, and the present actions appear to their Lordships 
to fall within its scope. 

The words of this passage shown in italics seem to give coun
tenance to the view that the expression " the laws of Canada " 
in s. 101 of the B.N.A. Act is not to be interpreted as embracing 
all laws, Provincial as well as Dominion, operating within 
Canada, but is limited in its significance to laws (including, 
presumably, common law as well as statutory law) relating 
to any subject matter within the legislative competence of the 
Dominion Parliament; cf. Consolidated Distilleries v. Consoli
dated Exporters Limited (1930) S.C.R. 531. 

The foregoing pronouncement of the Board seems to have 
been adumbrated by what was said by Lord Haldane in deliver
ing the judgment of the Board in the Board of Commerce case 
(1922), 1 A.C. 191, 199: 

" Their Lordships think that s. 101 of the B.N.A. Act, which enables 
the Parliament of Canada, notwithstanding anything in the Act, to 
provide for the establishment of any additional Courts for the better 
administration of the laws of Canada, cannot be read as enabling that 
Parliament to trench on Provincial rights, such as the powers over 
property and civil rights in the Provinces exclusively conferred on their 
Legislatures. Pull significance can be attached to the words in question 
without reading them as implying such capacity on the part of the 
Dominion Parliament. I t is essential in such cases that the new judicial 
establishment should be a means to some end competent to the latter." 

[207] PROVINCIAL TREASURER OF ALBERTA v. C. E. 
KERR (1933) A.C. 710: 

This is the most recent noteworthy decision of the Judicial 
Committee «oncerning the scope of the legislative power of 
the Provinces to impose succession duties. The judgment of 
the Board (delivered by Lord Thankerton) contains an elaborate 
review of the pertinent decisions and the following epitome of 
the principle to be derived from them, at p. 718 of the report, 
post p. 250: 

"In their Lordships opinion the principle to be derived from the deci
sions of this Board is that the Province, on the death of a person domi
ciled within the Province, is not entitled to impose taxation in re
spect of personal properly locally situate outside the Province, but that 
it is entitled to impose taxation on persons domiciled or resident within 
the Province in respect of the transmission to them, under the Pro
vincial law, of personal property locally situate outside the Province." 

Of special interest also is the pronouncement of the Board 
that personal property locally situate outside the Province but 
belonging to a person who dies domiciled within the Prov-
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dated Exporters Limited (1930) S.C.R. 531. 
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(1922), 1 A.C. 191, 199: 
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the Parliament of Canada, notwithstanding anything in the Act, to 
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administration of the laws of Canada, cannot be read as enabling that 
Parliament to trench on Prov.incial rights, sueh as the powers over 
:p.rooperty and civil rights in the Provinces exclusively conferred on their 
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[207] PROVlNCIAL TREASURER OF ALBERTA v. C. E. 
KERR (1933) A.C. 710: 

This is the most recent noteworthy decision of the Judicial 
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review of the pertinent decisions .and the following epitome of 
the principle to be derived from them, at p. 718 of the report, 
post p. 250: 

"In their Lordships opinion the principle :to be derived from the deci
sions of this Board is that the Province, on the death of a person domi
ciled within the Provirule, is not entitled to imPQBe taxation in re
spect of peraonal property locally situate outside the Province, but that 
it is entitled to impose taxation on peraons domioiled or resident within 
the Province in respeat of the transmission to them, under the Pro
vincial law, of personal property J..ocally situate !()Utside the Province." 

Of special interest also is the pronouncement Qf the Board 
that pereonal property looally situate outside the Province but 
belonging to a person who dies domiciled within the Prov-
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ince cannot be treated as " within the Province " for the pur
poses of s. 92 of the B.N.A. Act by an application of the prin
ciple expressed in the maxim " Mobilia sequuntur per
sonam." This principle, the Board pointed out, relates to the 
law governing the devolution of personal property, not to its 
local situation. For an interesting discussion of this feature of 
the judgment, see an article entitled "Constitutionality of 
Succession Duties" by Samuel Quigg, K.C., in 1938 Can. Bar 
Rev., pp. 344-364. 

The Board further held that if a Provincial Statute impos
ing succession duties makes the executor personally liable for 
the duty, the taxation is indirect and,. therefore, invalid, and 
that this rule is not confined to the case of property within the 
Province. 

[223] ATTORNEY-GENERAL FOR BRITISH COLUMBIA 
v. KINGCOME NAVIGATION COMPANY, LTD. 
(1934) A.C. 45: 

This is another one of a series of decisions by the Judicial 
Committee relating to the legislative power of the Provinces 
to impose " direct taxation within the Province for the raising of 
a revenue for Provincial purposes": s. 92 (2) of the B.N.A. 
Act. It upheld the validity of a tax imposed by the Fuel 
Oil Tax Act (1930) of British Columbia upon every con
sumer of fuel oil according to the quantity he had consumed. 
The tax was held to be direct taxation because, tested by 
John Stuart Mills' definition of direct and indirect taxation, 
it was demanded from the very persons who it was in
tended or desired should pay it. The Board further held that 
the Act did not invade the legislative jurisdiction of the Dom
inion Parliament in respect of "The regulation of trade and 
commerce." Except that the Act taxed persons in respect of a 
commercial commodity which was not produced in its raw state 
within the Province, there was nothing dn the Act to suggest 
that its purpose was the regulation of trade and commerce; 
and in this respect was in contrast with the case of Lawson 
v. Interior Fruit and Vegetable Committee (1931), S.C.B,. 357, 
where, on the face of the Statute, the Provincial Legislature 
sought to regulate the import of commodities. 

[237] BRITISH COAL CORPORATION v. THE KING 
(1935) A.C. 500: 

This decision is of cardinal importance in its bearing upon 
the capacity of the Dominion Parliament, within the range 
of the matters to which its legislative jurisdiction extends, to 
make laws abrogating or otherwise dealing with the royal 
prerogative. . 
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In this- case the Judicial Committee (opinion by Lord 
Sankey) held that s. 1024 (4) of the Criminal Code was con
stitutionally effective to annul the prerogative right of His 
Majesty in Council to grant special leave to appeal from an 
order of a Canadian Court in a criminal case. The enact
ment of the Criminal Code referred to was derived from s. 
1025 of the Code, as consolidated by the Revised Statutes 
of Canada, 1906, c. 146; and in Nadan v. The King (1926), 
A.C 482, the Judicial Committee (opinion by Lord Cave) 
had held that s. 1025 was ineffective to annul the right of 
His Majesty in Council to grant special leave to appeal in a 
criminal case. The Board's judgment in this regard, as inter
preted by Lord Sankey's judgment in the British Coal case 
(at p. 516 of the report, post 261) was based on two grounds 
only: 

"(1) That s. 1025 was repugnant to the Privy Council Acts of 1833 
and 1844 and was, therefore, void under the Colonial Laws 
Validity Act, 1865; 

(2) That, it could only be effective if construed as having an 
extra-territorial operation, whereas, according to the law as it 
was in 1926, a Dominion Statute could not have extra-terri
torial operation." 

These two difficulties, as the law then stood, could only be 
overcome by an Imperial Statute. 

The limitations on the legislative power of the Dominion 
Parliament thus invoked by the Board in Nadan's case were, 
however, removed by the Statute of "Westminster, 1931. In 
regard to this matter, Lord Sankey said in the British Coal 
case (p. 520 of the report, post 254, 255): 

" I t is true that before the Statute of Westminster the Dominion 
Legislature was subject to the limitations imposed by the Colonial 
Laws Validity Act and by s. 129 of the B.N.A. Act, and also by the 
principle or rule that its powers were limited by the doctrine forbidding 
extra-territorial legislation, though that is a doctrine of somewhat obscure 
extent. But these limitations have now been abrogated by the Statute 
of Westminster. There now remains only such limitations as flow 
from the BJST.A. Act itself, the operation of which, as affecting the 
competence of Dominion legislation, was saved by s. 7 of the Statute 
of Westminster, a section which excludes from the competence of the 
Dominion and Provincial Parliaments, and power of 'repeal, amendment 
or alteration' of the B.N.A. Act." 

The question then remained whether the Dominion Parlia
ment was invested by the B.N.A. Act with subjective legislative 
capacity, in cases within its jurisdiction, to- regulate or prohibit 
the appeal to the King in Council. Lord Sankey, having affirmed 
the principle that, "In interpreting a constituent or organic 
statute such as the (B.N.A.) Act, that construction most 
beneficial to the widest amplitude of its powers must be adopted," 
and referred, in this connection, to the principle laid down by 
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the Board in the "Persons" case (1930), A.C. 124, 136; post 
p. 25, expressed the conclusion of the Board on this point as 
follows: 

"Their Lordships are of the opinion that the Act does invest the 
Dominion with these powers. It does not indeed do so by express terms, 
but it does so by necessary intendent. Sec. 91 of the Act, read along 
with the rest of. the Act, is, according to its true construction, in their 
Lordships' opinion . . . . intended to make, and is apt to make, the 
Dominion Legislature supreme and endow it with the same authority as 
the Imperial Parliament, within the assigned limits of subject and area, 
just as it was said in Hodge v. the Queen, 9 A.C, 117, that section 92 
of the Act had that effect in regard to the Provincial Legislatures." 

[259] FORBES v. ATTORNEY-GENERAL FOR MANI
TOBA (1937) A.C. 260: (Provincial Taxation of 

Dominion Employees Case) : 

This decision sets at rest any question as to the liability 
of Dominion civil servants resident within a Province to pay 
income tax imposed by the Province under an Act of general 
and undiscriminatory application. The decision relates to the 
Special Income Tax Act, 1933, of Manitoba, which (inter alia) 
imposes a tax of 2 per cent on the wages of every employee 
in the Province. I t was contended that this Act, so far as 
it purported to tax the wages or salary of Dominion civil 
servants, was unconstitutional and ultra vires of the Provincial 
Legislature, and that the statute was in any event inapplicable 
to the 'appellant 'as a civil servant of the Dominion of Canada. 

The Board (opinion by Lord Macmillan) held that the 
tax imposed was a direct tax on employees in respect of that 
portion of their income which consisted of wages, and that 
the legislation was, therefore, valid under head 2 of s. 92 of 
the B.N.A. Act, and that a Dominion civil servant, resident 
in and working in the Province, was taxable thereunder equally 
with all other employees in the Province. The Board agreed 
that the provisions of the Act by which the duties of deduction, 
of accounting, of making returns and of keeping records were 
imposed upon "every employer," under penalties, did not 
apply to the Dominion Government, but it was not, in their 
opinion, ultra vires the Provincial Legislature to provide that 
if a wage-earner within the Province received his wages from 
an employer outside the Province without deduction of tax, 
the wage-earner should himself pay the tax, whether the outside 
employer were the Dominion Government or anyone else. Such 
legislation was not legislation affecting persons outside the 
Province with any duty or liability. 

The Board further held that as there was no conflict be
tween the Dominion and Provincial income tax legislation, the 
general taxing power of the Dominion could not have been in-
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tended to override the particular taxing power of the Prov
inces, namely, to impose "direct taxation within the Province 
in order to the raising of a revenue for Provincial purposes." 
Both income taxes might co-exist and be enforced without 
clashing and there was, therefore, no room for the application 
of the doctrine of the "occupied field", which only applied 
where there was a clash between Dominion and Provincial 
legislation within an area common to both. 

[273] THE JUDGES v. ATTORNEY-GENERAL OF SAS
KATCHEWAN (1937) 53 T.L.R. 464: (Provincial 
Taxation of Judges' Salaries Case): 

This decision finally disposes of the question whether 
salaries and allowances of judges of provincial Superior, Dis
trict or County Courts are exempt from the operation of a 
Provincial Income Tax Act. The case originated by a refer
ence of questions by the Lieutenant-Governor in Council of 
the Province of Saskatchewan to the Court of Appeal for that 
Province. The questions so referred sought determination of 
the point whether the judges of the Provincial Courts who 
were appointed by His Excellency the Governor General pur
suant to s. 96 of the B.N.A. Act, and whose salaries and al
lowances were fixed and provided by the Parliament of Can
ada pursuant to s. 100 of the said Act, were subject to the 
taxation authorized by the Income Tax Act, 1932, of Sas
katchewan. 

The Judicial Committee (opinion by Sir Sidney Rowlatt), 
affirming the judgment of the Court of Appeal for Saskatche
wan, held that the judges were subject, in respect of their 
judicial emoluments, to the taxation so authorized. The Board 
held that judicial emoluments were not protected by any para
mount principle making inapplicable to that form of income 
a tax imposed by statute in terms wide enough to include it. 
There was no foundation in the realities of the situation for 
any such conception. Neither the independence, nor any other 
attribute of the judiciary could be affected by a general income 
tax which oharged their official incomes on the same footing 
as the .incomes of other citizens. 

[278] ATTORNEY-GENERAL FOR CANADA v. ATTOR
NEY-GENERAL FOR ONTARIO (1937) A.C 326: 
(Labour Conventions Case): 

This decision is of leading importance by reason of the 
interpretation which it places upon the provisions of the 
B.N.A. Act, 1867, in relation to the powers of the Dominion 
Parliament to enact legislation necessary for the performance 
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of treaty obligations undertaken by Canada. The questions 
before the Board concerned the validity of legislation enacted 
by the Parliament of Canada for the purpose of making effec
tive the provisions of three draft conventions which had 
been adopted by the General Conference of the International 
Labour Organization (of which Canada became an original 
member) under the provisions of the Labour Part (Part XIII) 
of the Treaty of Versailles. The draft conventions were 
conventions concerning (a) The application of the weekly 
rest in industrial undertakings (6) The creation of minimum 
wage-fixing machinery, and (c) The limitation of hours of 
work in industrial undertakings, respectively. I t was sought 
on behalf of the Dominion to justify the legislation on two 
grounds. 

First, it was contended that the consent of the two Houses 
of Parliament of Canada to ratification of the draft conven
tions having been obtained, para. 7 of Article 405 of the Treaty 
of Versailles placed the Government of Canada under an 
obligation to ratify the conventions and to take appropriate 
action "to make effective the provisions of such conventions", 
and, therefore, the legislation was legislation for performing 
the obligations of Canada arising under a treaty between the 
Empire and foreign countries within the purview of s. 132 of 
the B.N.A. Act, 1867. 

Secondly, it was contended that, even if the draft con
ventions did not involve treaty obligations within the purview 
of s. 132, they were, nevertheless, treaties internationally 
binding upon Canada as a whole and the Dominion Parlia
ment was, accordingly, competent to enact the legislation 
necessary to perform the obligations undertaken by Canada 
under the conventions in virtue of its residuary power under 
s. "91 of the B.N.A. Act to make laws for the peace, order 
and good government of Canada. 

In the Supreme Court of Canada the judges were equally 
divided on the question of. the validity of the legislation. The 
Judicial Committee decided that the legislation was ultra vires 
of the Parliament of Canada as being legislation in relation 
to "property and civil rights in the Province." 

Lord Atkin, who delivered the judgment of the Board, 
prefaced his judgment with the statement that: 

"It was admitted at the bar that each statute affects property and 
civil rights within each Province; and that it was for the Dominion to 
establish that nevertheless the statute was validly enacted under the legis
lative powers given to the Dominion Parliament by the British North 
America Act, 1867." 
and later on again observed:— 

"Now it had to be admitted that normally this legislation came with
in the classes of subjects by sec. 92 assigned exclusively to the Legisla-
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•tares of the Provinces, namely—property and civil rights in the Prov
ince. This was in fact expressly decided in respect of the same conven
tions by the Supreme Court in 1925." 

In brief, the decision proceeded upon the view that the 
legislation could not be justified: 

I. Under sec. 132 of the British Nortih America Act -as 
being legislation "necessary or proper for performing the 
obligations of Canada or any Province thereof as part of the 
British Empire towards foreign countries arising under trea
ties between the Empire and such foreign countries": 

First, because the obligations under the ratified conven
tions were not obligations of Canada "as part of the British 
Empire", but of Canada by virtue of her new status as an 
international juristic person and did not arise under a treaty 
between the British Empire and foreign countries; and, 

Secondly, because the obligation to perform the conven
tions did not arise under the Treaty of Versailles, nor at all 
until the Canadian Executive, left with 'an unfettered dis
cretion, of their own volition acceded to the conventions, a 
novus actus not determined by the treaty. 

II . Under the general residuary power given by sec. 91 
to the Dominion Parliament to make laws for the peace, order 
and good government of Canada in relation to all matters 
not coming within the classes of subjects assigned exclusively 
to the Legislatures of the Provinces: 

First, because that power did not give the Dominion Par
liament exclusive authority to legislate for performing the 
obligations of Canada arising out of international engage
ments not in terms within sec. 132 nor within any of the enu
merated classes of subjects in sec. 91; and, 

Secondly, because the legislation was not concerned with 
matters of such general importance as to have attained "such 
dimensions as to affect the body politic ", and to have "ceased 
to be merely local or provincial", and to have " become 
matter of national concern." 

Lord Atkin ( (1937) A.C. 326, post, p. 278, at p. 351, post, 
p. 301) declined to take the view (which had been adopted by 
Duff, C.J. and Davis and Kerwin, JJ., in the Supreme Court 
of Canada) that the judgments of the Board in the Aeronautics 
case (1) and the Badio case (2) constrained them to hold that 
jurisdiction to legislate for the purpose of performing the obliga
tions of a treaty resides exclusively in the Parliament of Canada. 
Lord Atkin said: 

"Their Lordships cannot take this view of those decisions. The 
Aeronautics case (3) concerned legislation to perform obligations imposed 
by a treaty between the Empire and foreign countries. Sect. 132, 

(1) (1832) A.C. 54; post, p. 93. (2) (1932) A.C. 304; post, p. 137. 
(3) (1932) A.C. 54; post, p. 93. 
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(1) (1932) A.C. M; post, p. 93. (2) (1932) A.C. 304; post, p. 137. 
(3) (1932) A.C. M; post, p. 93. 
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therefore, clearly applied, and but for a remark at the end of the judg
ment, which in view of the stated ground of the decision was clearly 
obiter, the case could not be said to be an authority on the matter now 
under discussion. The judgment in the Radio case (1) appears to present 
more difficulty. But when that case is examined it will be found that 
the true ground of the decision was that the convention in that case 
dealt with classes of matters which did not fall within the enumerated 
«lasses of subjects in s. 92, or even within the enumerated classes in 
s. 91. Part of the subject-matter of the convention, namely—broad
casting, might come under an enumerated class, but if so it was under 
a heading ' Interprovincial Telegraphs,' expressly excluded from s. 92. 
Their Lordships are satisfied that neither case affords a warrant for 
holding that legislation to perform a Canadian treaty is exclusively 
within the Dominion legislative power." 

Lord Atkin proceeded to state that for the purposes of ss. 91 
and 92 there is no such thing as treaty legislation as such. The 
distribution is based on classes of subjects; and as a treaty deals 
with a particular class of subjects, so will the legislative power 
of performing it be ascertained. No further legislative com
petence is obtained by the Dominion from its accession to inter
national status and the consequent increase in the scope of its 
executive functions. There is no existing constitutional ground 
for stretching the competence of the Dominion Parliament so 
that it becomes enlarged to keep pace with the enlarged functions 
of the Dominion executive. If the new functions affect the 
classes of subjects enumerated in s. 92, legislation to support 
the new functions is in the competence of the Provincial Legis
latures alone. If they do not, the competence of the Dominion 
Legislature is declared by s. 91 and existed ab origine. In other 
words, the Dominion cannot, merely by making promises to 
foreign countries, clothe itself with legislative authority incon
sistent with the constitution which gave it birth. 

"The legislative powers remain distributed," Lord Atkin 
stated at p. 354, post 304 
" and if in the exercise of her new functions derived from her new inter
national status Canada incurs obligations they must, so far as legislation 
be concerned, when they deal with Provincial classes of subjects, be dealt 
with by the totality of powers, in other words by co-operation between 
the Dominion and the Provinces. While the ship of state now sails 
on larger ventures and into foreign waters she still retains the watertight 
compartments which are an essential part of her original structure." 

Of serious moment, in view of Canada's equality of status 
with the other members of the British Commonwealth of Nations 
in respect of the exercise of the treaty-making power, is the 
restrictive interpretation which Lord Atkin's judgment appears 
to place on s. 132. In expressing the view that the draft con
ventions were not treaties within s. 132 of the British North 
America Act, Lord Atkin said (post, p. 300): 

(1) (1932) A.C. 304; post, p. 137. 
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"This was clearly established by the decisions in the Radio case (1) 
and their Lordships do not think that the proposition admits of any 
doubt. It is unnecessary, therefore, to dwell upon the distinction between 
legislative powers given to the Dominion to perform obligations imposed 
upon Canada as part of the Empire by an Imperial executive responsible 
to and controlled by the Imperial Parliament, and the legislative power 
of the Dominion to perform obligations created by the Dominion execu
tive responsible to and controlled by the Dominion Parliament. While 
it is true, as was pointed out in the Radio case (1), that it was not 
contemplated in 1867 that the Dominion would possess treaty-making 
powers, it is impossible to strain the section so as to cover the uncon
templated event." 

The italicized words seem to indicate an interpretation of 
s. 132 which would include within its scope only treaties entered 
into by His Majesty on the advice of his Imperial Ministers. 
If this be the intended meaning, the interpretation of that 
section would seem to be exceptionably narrow. Section 132 
relates to the performance of the obligations constituted by a 
treaty, not to the formation of a treaty. I t assumes the existence 
of a treaty in respect of Canada and, of course, of a treaty 
entered into by His Majesty in whom, under British constitu
tional law and practice, the treaty-making power resides as 
part of the Royal prerogative. But, beyond that, the words 
of the section do not strictly go. I t seems to be alien to its 
purpose to enquire upon whose advice the King has chosen to 
act in making a treaty in respect of Canada. That is a matter 
governed by the conventions or understandings of the consti
tution which, being merely in the nature of maxims or precepts 
of constitutional or political practice, are subject to change and 
have in fact undergone vital change. Formerly His Majesty 
was advised in respect of treaties relating to any part of the 
Empire by his Imperial executive alone; to-day, (and this has 
been the case for the past fifteen years), in virtue of the con
stitutional conventions governing inter-Imperial relations in 
the British Commonwealth of Nations set forth in the reports 
of the Imperial Conferences of 1923 and 1926, the King acts 
only on the advice of his Canadian executive in making treaties 
in respect of Canada, and the intervention of the Imperial 
authorities in respect of the issue of full powers or of instruments 
of ratification is purely formal, the effective advice being that 
of His Majesty's Canadian Ministers. In fine, the right to 
advise His Majesty in respect of treaty engagements affecting 
Canada has been transferred from Westminster to Ottawa: 
that is all. I t is not, therefore, easy to understand why a 
treaty in respect of Canada entered into by His Majesty, on 
the advice of his Caoaddani Ministry, should not be held to be 

(1) (1832) A.C. 304; post. p. 137. 
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within the scope of s. 132 no less than a similar treaty formerly 
made upon the advice of His Majesty's Imperial executive. 

The Board further held that the validity of the legislation 
could not be supported under the general words of s. 91 as being 
concerned with matters of such general importance as to have 
" attained such dimensions as to affect the body politic," and 
to have " ceased to be merely local or provincial," and to have 
" become matter of national concern." On this branch of the 
case the Board agreed with and adopted what had been said by 
the Chief Justice of Canada in regard to this topic in his judg
ment in the Natural Products Marketing Act case: see, ante, 
notes to the Fish Canneries case (1930), A.C. I l l , and the Aero
nautics case (1932) A.C. 54. 

[305] ATTORNEY-GENERAL FOR CANADA v. ATTOR
NEY-GENERAL FOR ONTARIO (1937) A.C. 355: 
(Employment and Social Insurance Act Case) : 

In this case the Judicial Committee (opinion by Lord 
Atkin) held that the Employment and Social Insurance Act, 
1935, was ultra vires of the Parliament of Canada. 

The essence of the judgment is to be found in the Board's 
conclusion that the Act is, in pith .and substance, an insur
ance Act affecting the civil rights of employers and em
ployed in each Province, and is, therefore, invalid. That by 
itself, as a statement of the Board's view of the legislation, is 
intelligible enough and creates no difficulty. But when one con
siders the part of the judgment in which the Board rejects the 
argument based upon the heads 1 and 3 of s. 91 in support of 
the validity of the legislation, it is not easy to follow the Board's 
reasoning or to appreciate its true implications. The Board 
states that the general proposition that the Dominion may 
impose taxation for the purpose of creating a fund for special 
purposes and may apply that fund for making contributions in 
the public interest to individuals, corporations or public authori
ties cannot fee denied. But in its further reasoning, the Board 
assumes the existence of a fund which the Dominion has collected 
by means of taxation, meaning taxation lawfully imposed, but 
says it by no means follows that any legislation which disposes 
of the fund is necessarily within Dominion competence: that 
the legislation may still be legislation affecting classes of subjects 
enumerated in s. 92, and, if so, would be ultra vires. Prima facie 
it would seem to follow from this reasoning that even if the 
Dominion has lawfully collected a fund by means of taxation, it 
is not within the competence of the Dominion Parliament to 
appropriate that fund for a special object if the object be one 
which falls within the Provincial field of legislative competence. 
On this view, however, the general proposition, which in the 
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Board's view could not be denied, would be swallowed up by 
the exception; and this, the Board can scarcely be assumed to 
have intended. I t is apprehended that what the Board really 
means to say is that the true aspect of this legislation, its object, 
purpose and scope, is not simply taxation and appropriation of 
the proceeds of the tax for the objects indicated by the legisla
tion, but is in pith and substance the setting up of a scheme 
of insurance which involves the regulation of civil rights of 
employers and employees in each Province. Upon that view, 
the legislation trenched on "property and civil rights in the 
Province," and was, therefore, invalid. 

The Board was explicitly invited to pronounce on the Valid
ity of Part I I of the Act, which provides for the organization 
of an employment service for Canada. The Board declined 
to do so, holding that the other parts of the Act were so 
inextricably mixed up with the insurance provisions of Part I I I 
that it was impossible to sever them. Quite consistently with 
this conclusion, it may well be within the legislative competence 
of the Dominion Parliament to provide by statute for the 
organization of a national employment service for Canada. 

[318] ATTORNEY-GENERAL FOR BRITISH COLUMBIA 
v. ATTORNEY-GENERAL FOR CANADA (1937) A.C. 
368: (Section 498A of the Criminal Code): 

In this case the Judicial Committee (opinion by Lord 
Atkin) sustained the validity of s. 498A of the Criminal Code, 
which was enacted for the purpose of giving effect to certain 
recommendations contained in the report of the Royal Com
mission on Price Spreads. The said section defines1, prohibits 
and prescribes punishment for certain unfair trade practices in 
respect of discriminatory discounts, rebates and allowances, 
territorial price discrimination and predatory price cutting. 

The decision of the Board in this case reaffirmed and applied 
the principle of the Board's decision in the Combines Investiga
tion Act case (1931), A.C. 310, concerning the scope of the 
Dominion Parliament's exclusive legislative jurisdiction in rela
tion to " the criminal law." The principle, as expressed by Lord 
Atkin at p. 375 of the report, post p. 325, is 

"That there is no other criterion of 'wrongness' than the intention, 
of the Legislature in the public interest to prohibit the act or omission 
made caiminal." 

The material passage of Lord Atkin's judgment is set out in 
the notes to the Combines Investigation Act case, ante, p. xxii. 
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[327] ATTORNEY-GENERAL FOR BRITISH COLUMBIA 
v. ATTORNEY-GENERAL FOR CANADA (1937) A.C. 
377: (Natural Products Marketing Act Case): 

In this case the Judicial Committee (opinion by Lord Atkin) 
affirming the unanimous judgment of the Supreme Court of 
Canada, held that the Natural Products Marketing Act, 1934, 
as amended by the Natural Products Marketing Act Amend
ment Act, 1935, was ultra vires of the Dominion Parliament. 
The judgment of the Board proceeded upon these grounds: 

There could be no doubt that the provisions of the Act 
covered " transactions in any natural product which are com
pleted within the Province, and have no connection with inter-
provincial or export tade." It was, therefore, plain that the 
Act purported to affect property and civil rights in the Province, 
and if not brought within one of the enumerated classes of 
subjects in s. 91 must be beyond the competence of the Dominion 
Legislature. 

The Board rejected the contention that the legislation could 
be justified under s. 91 (2)—" The Regulation of Trade and 
Commerce"—on the ground that this head of jurisdiction did 
not permit the regulation of individual forms of trade and 
commerce confined to the Province. 

The Board further held that the legislation could not be 
justified under the general powers of Parliament to legislate for 
the peace, order and good government of Canada, observing 
that the judgment of the Chief Justice of Canada was con
clusive against the claim for validity on this ground. 

In the result, therefore, there was no answer to the con
tention that the Act, in substance, invaded the Provincial field 
and was invalid. 

So far as regards the scope of the Dominion's legislative 
authority in relation to the regulation of trade and commerce, 
the judgment, in substance, merely affirms the view expressed by 
the judgment of the Supreme Court of Canada delivered by the 
Chief Justice of Canada, (1936) S.C.R. 398. It appears to follow 
from the principles laid down in the judgment of the Chief 
Justice of Canada and of the Privy Council that the regulation 
of trade and commerce embraces "the regulation of external 
trade and the regulation of inter-provincial trade and such ancil
lary legislation as may be necessarily incidental to the exercise 
of such powers": ((1936) S.C.R. 398, 410, per Duff, C.J.); or, 
as was stated by the Chief Justice in regard to s. 14 of the 
Dominion Trade and Industry Commission Act; "If confined 
to external trade and inter-provincial trade, the section might 
well be competent under head 2 of s. 91; and if the legislation 
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Justice of Canada and 10f the Privy Council that the regulation 
of trade and commerce embraces u the regulation of external 
trad€ and the regulation of inter-provincial trade and such ancil
lary legislation as may be necessarily incidental to the exercise 
of s.uch powers": ( (1936) S.C.R. 398, 410, per Duff, C.J.); or, 
as was mated by the Chief Justice in Tegard to s. 14 of the 
Dominion Trade and Industry Commission Act; "If confined 
to external trade and inter-provincial trade, the section might 
well be competent under head 2 of s. 91; and if the legislation 



lix 

were in substance concerned with such trade, ancillary legisla
tion in relation to local trade, necessary in order to prevent the 
defeat of competent provisions, might also be competent." 

The vice of the legislation in question was that it professed 
to authorize the regulation not merely of external trade and of 
inter-provincial trade, but also of trade which was entirely local 
and of purely local concern, having, in Lord Atkin's words " no 
connection with inter-provincial or export trade." 

So far as regards the Dominion's residuary legislative 
power, the judgment merely reaffirms, in effect, the view ex
pressed by the Board in the Reference concerning the three 
Labour Conventions, namely, that this is a power which can 
be invoked only in cases of emergency. 

The Board refused to treat, as severable portions of the 
Act, s. 9 in Part I 'and the whole of Part I I which it had been 
urged were within the competence of Parliament: s. 9 because 
it only purported to deal with inter-provincial or export trade, 
and Part I I because it went no further than the similar pro
visions in the Combines Investigation Act and was a genuine 
exercise of legislation over criminal law. 

The Board, referring to the provincial legislation for 
marketing schemes and to the contention that as the Provinces 
and the Dominion between them possessed a totality of complete 
legislative authority, it must be possible to combine Dominion 
and Provincial legislation so that each within its own sphere 
"could in co-operation with the other" achieve the complete 
power of regulation which is desired, said: "Unless and until 
a change is made in the respective legislative functions of 
Dominion and Province, it may well be that satisfactory results 
for both can only be obtained by co-operation. But the legis
lation will have to be carefully framed, and will not be achieved 
by either party leaving its own sphere and encroaching upon 
that of the other." 

Complementary to the decision in this case is the decision 
of the Judicial Committee in Shannon et al. v. Lower Mainland 
Dairy Products Board and the Attorney-General of British 
Columbia (1938) A.C. 708, post page 379, in which the Judicial 
Committee upheld the validity of the Natural Products Market
ing (British Columbia) Act, cap. 34 of the Statutes of 1936: see 
post the notes to this decision. 

[340] ATTORNEY-GENERAL FOR BRITISH COLUMBIA 
v. ATTORNEY-GENERAL FOR CANADA (1937) A.C. 
3 9 1 : (Farmers' Creditors Arrangement Act Case) : 

In this case the Judicial Committee (opinion by Lord Thank-
erton) held that the Farmers' Creditors Arrangement Act 
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connection with inter-provincial or export trade." 

So far a~ regards the Dominion's residuary legislative 
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and Part II becaus~ it went no further than the similar pro
visions in the Combines Investigation Act and was a genuine 
exercise of legislation over criminal law. 

The Board, referring to the provinci•al legislation for 
marketing schemes and to the contention that as the Provinces 
and the Domilllion between them poss•essed a totality 10f oomplete 
legislative authority, it must be possible to combine Dominion 
and Provincial legislation so that each within its own sphere 
"•could in co-operation with the other" achieve the complete 
power of regulation which is desired, said: " Unless and until 
a change is made in the respective 1-e~slative functions of 
Dominion and P.r:ov:ince, .it may weLl be that satisfa.ctory ;results 
for both can only oo obtained by oo-~operati'()[l. But the 1egis-
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by either party leaving its own sphere and encl'ooching upon 
that of the other." 
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of the Judicial Committee in Shannon et al. v. Lower Mainland 
Dairy Products Board and the Attorney-General of British 
Columbia (1938) A.C. 708, post page 379, in which the Judicial 
Committee upheld the validity of the Natural Products Market
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post the notes to this decisioo. 

[340] ATI'ORNEY-GENERAL FOR BRITISH COLUMBIA 
v. ATI'ORNEY-GENERAL FOR CANADA (1937) A.C. 
391: (Farmers' Creditm-s Arrangement Act Case) : 

In this case the Judicial Committee (opinion by Lord Thank
erton) held that the Farmers' Creditors Arrangement Act 
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(1934), as amended by the Farmers' Creditors Arrangement Act 
Amendment Act (1935), was intra vires of the Dominion Parlia
ment, under s. 91 (21) of the B.N.A. Act, as being genuine 
legislation relating to " Bankruptcy and Insolvency." 

The Act provided a procedure whereby (inter alia) a 
farmer who was unable to meet his liabilities as they became 
due might make a proposal for a composition, extension of 
time, or a scheme of arrangement to his creditors. If the 
proposal was not accepted by the creditors, the matter was 
referred to a Board of Review to formulate an acceptable 
proposal. If the creditors or the debtor declined to approve 
the Board's proposal, the Board might, nevertheless, confirm 
it, and it thereupon became binding upon the creditor and the 
debtor. 

The validity of the Act was attacked on the ground that 
it did not truly form legislation relating to "'bankruptcy and 
insolvency" but was an invasion of the sphere of the Pro
vincial Legislatures in relation to "property and civil rights 
in the Province." In support of this submission, it was argued 
that the fundamental characteristic of legislation in relation to 
bankruptcy and insolvency is that it is conceived in the inter
ests of the creditors as a class and provides for distribution 
of the debtor's assets among them, and that the Act in question 
was not only lacking in such a characteristic but was incon
sistent therewith for various stated reasons. The Board, in 
rejecting this contention, observed that in a normal community 
it was certain that the statutory conditions of insolvency would 
require revision from time to time by the Legislature; also the 
classes in the community to which the bankruptcy laws were 
to apply might require reconsideration from time to time, and 
concluded, at pp. 402-3 of the report (post pp. 349, 350): 

"Their Lordships are unable to hold that the statutory conditions 
of insolvency 'which enabled a creditor or the debtor to invoke the aid 
of the bankruptcy laws, or the classes to which these laws applied were 
intended to be stereotyped under head 21 of s. 91 of the British North 
America Act so as to confine the jurisdiction of the Parliament of 
Canada to the legislative provisions then existing as regards these 
matters. Further, it eannot be maintained that legislative provisions as 
to composition, by which bankruptcy is avoided but which assumes 
insolvency, is not properly within the sphere of bankruptcy legislation: 
In re Companies' Creditors Arrangement Act (1934), S.C.R. 659." 

No question was raised as to s. 17 of the Farmers' Creditors 
Arrangement Act, which relates to interest and, as the Board 
observed, " falls under head 19 of s. 91 of the B.N.A. Act of 
1867." 
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[352] ATTORNEY-GENERAL FOR ONTARIO v. AT-
TORNEY-GENERAL FOR CANADA (1937) A.C. 4 0 5 : 
(Dominion Trade and Industry Commission Act 
Case) : 

In this case the Judicial Committee (opinion by Lord 
Atkin) upheld the validity of various provisions of the Dom
inion Trade and Industry Commission Act, 1935, which was 
passed by the Dominion Parliament for the purpose of giving 
effect to certain recommendations contained in the report of 
the Royal Commission on Price Spreads. The Commission 
had found that there were prevalent throughout Canada trade 
practices which were deemed to be detrimental to the inter
ests of the public and which should be suppressed. I t recom
mended the establishment, in this connection, of a Federal 
Trade and Industry Commission with wide powers in relation 
to the regulation of commerce and industry. The sections of 
the Act referred to (namely, s. 15 (2); ss. 16, 17, 18, 19, 20, 
21, 22 and 23 to 26, inclusive) represented all of the provi
sions of the measure, the validity of which was called in ques
tion before the Board. 

The outstanding features of the judgment, from a con
stitutional point of view, are the following: 

1. I t recognizes the power of the Dominion Parliament 
to provide for investigation in a very broad way and for assist
ance in the prosecution of offenders against Dominion legisla
tion. I t upholds the validity of such provisions in the sta
tutes, notwithstanding tha t , there is very plain interference 
with civil rights involved. 

2. I t also recognizes the competence of the Dominion Par
liament, in virtue of its exclusive legislative authority in rela
tion to "The Regulation of Trade and Commerce ", to provide 
by ss. 18 and 19, for the creation of a national trade mark 
called " Canada Standard ", and for vesting the exclusive prop
erty in the mark in the Crown (Dom.) so as to provide a logi
cal basis for a system of statutory licences to producers, 
manufacturers and merchants. The Board, in this connection, 
said: 

'•'Ordinarily a trade mark gives rights only when used in connec
tion with goods manufactured or sold by the person who has the right 
to use the mark. A trade mark 'in gross' would be an anomaly and it 
obviously is not contemplated that the Crown should have any pro
prietary interest in the goods to which the mark vested in the Crown 
is to be applied. But there seems no reason why the legislative com
petence of the Dominion Parliament should not extend to the crea
tion of juristic rights in novel fields, if they can be brought fairly 
within the classes of subjects confided to Parliament by the consti
tution." 

3. The Board indicated its view, incidentally, that the 
code relating to trade marks created by the Trade Marks and 

[352] ATIORNEY-GENERAL FOR ONTARIO v. AT· 
TORNEY-GENERAL FOR CANADA (1937) A.C. 405: 
(Dominion Trade and Industry Commission Act 
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3. The Board indicated its view, incidentally, that the 
code relating to trade marks created by the Trade Marks and 
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Designs Act, R.C. 1927, e. 201, amended by the Statutes of 
Canada, 1928, c. 10, could be upheld as being within the com
petence of the Dominion Parliament. The Board said: 

"No one has challenged the competence of the Dominion to pass 
such legislation. If challenged, one obvious source of authority would 
appear to be the class of subjects enumerated in s. 91 (2)—the regu
lation of trade and commerce . . . There could hardly be a more 
appropriate form of the exercise of this power than the creation and 
regulation of a uniform law of trade marks." 

[366] TORONTO CORPORATION v. YORK CORPORA-
TION (1938) A.C. 415: 

This case involved a question similar to that which was 
the subject of consideration in 0. Martineau Bros. Limited 
v. The City of Montreal (1932), A.C. 113, ante p. 122, namely, 
whether the Ontario Municipal Board, as constituted under 
Statutes of the Legislature of Ontario, had been given judicial 
powers in violation of ss. 96, 99 and 100 of the B.N.A. Act 
relating to the appointment of Judges of the Superior, District 
and County Courts of each Province, the tenure of office of 
the Judges of the Superior Courts and the fixing and provid
ing of their salaries, allowances and pensions by the Parlia
ment of Canada. " These," said Lord Atkki, delivering the 
judgment of the Board, " are three principal pillars in the 
temple of justice and they are -not to be undermined. Is, 
then, the Municipal Board of Ontario a Superior Court or 
a tribunal analogous thereto? If it is, inasmuch as the Act 
of 1932 which sets it up observes none of the provisions of 
the sections above referred to, it must be invalidly consti
tuted." 

On consideration of the provisions of the Municipal Board 
Act, the Judicial Committee came to the conclusion that the 
Board was primarily an administrative body, but, with refer
ence to certain provisions of the Municipal Board Act, the 
Board concluded: 

" I t is difficult to avoid the conclusion that, whatever be the 
definition given to a Court of Justice or judicial power, the sections in 
question do purport to clothe the Board with the functions of a Court 
and to vest in it judicial powers. But, making that assumption, their 
Lordships are not prepared to accept the further proposition that the 
Board is, therefore, for all purposes, invalidly constituted. I t is pri
marily an administrative body. So far as legislation has purported to 
give it judicial authority, that attempt must fail. I t is not validly con
stituted to receive judicial authority. So far, therefore, es the Act 
purports to constitute the Board a Court of Justice analogous to a 
Superior, District or County Court, it is, pro tanto, invalid, not because 
the Board is invalidly constituted—for as an administrative body its con
stitution is within the Provincial powers—nor because the Province can
not give the judicial powers in question to any Court—for to a Court 
complying with the requirements of ss. 96, 99 and 100 of the B.N A. Act 
the Province may entrust such judicial duties as it thinks fit—but because 
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to entrust these duties to an administrative Board appointed by the 
Province would be to entrust them to a body not qualified to exercise 
them by reason of the sections referred to. The result is that such parts 
of the Act as purport to vest in the Board the functions of a Court 
have no effect. They are, however, severable." 

Powers of examination, inspection and discovery of docu
ments are usually associated with a Court of Justice, but the 
grant of them by a statute was here held by the Board not 
to be inconsistent with the creation of a purely administra
tive body whose duty it may be to ascertain the facts with 
which they were dealing. 

[379] SHANNON ET AL v. LOWER MAINLAND DAIRY 
PRODUCTS BOARD AND THE ATTORNEY-GEN
ERAL FOR BRITISH COLUMBIA (1938) A.C. 708: 
(Provincial Natural Products Marketing Act Case): 

This decision upholds the constitutional validity of the 
Natural Products Marketing (British Columbia) Act, cap. 34 
of the Statutes of British Columbia, 1936. It is, accordingly, 
complementary to the decision of the Board in Attorney-General 
for British Columbia v. Attorney-General for Canada (1937) 
A.C 377 (see, ante the Notes thereto), in which the Board held 
the Natural Products Marketing Act, 1934 (Dom.), as amended, 
to be ultra vires of the Parliament of Canada principally on 
the ground that the legislation, in addition to dealing with the 
regulation of foreign export and interprovincial trade, also 
covered transactions in any natural products which were com
pleted within the province and had no connection with inter
provincial or export trade. The legislation, therefore, purported 
to affect property and civil rights in the province and could 
not be justified as being legislation in relation to " the regulation 
of trade and commerce." 

In this case, the provincial statute was attacked on three 
grounds. 

The first ground of attack was that the Act encroached 
on the class of subjects enumerated in s. 91 (2) of the British 
North America Act, 1867, "The Regulation of Trade and 
Commerce." The Board disposed of this point upon the con
sideration that it was apparent that the legislation in question 
was confined to regulating transactions that took place wholly 
within the province, and were, therefore, within the sovereign 
powers granted to the Legislature in that respect by sec. 92 
of the British North America Act, in particular, its legislative 
power over property and civil rights within the province. 

While the Act was not confined to natural products pro
duced in British Columbia, it was clearly confined to dealing 
with such products as were situate within the province. The 
suggestion that "transportation" would cover the carriage of 
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goods in transit from one province to another, or overseas, the 
Board met by saying: 

"The answer is that on the construction of the Act as a whole it is 
plain that 'transportation' is confined to the passage of goods whose 
transportation begins within the province to a destination also within 
the province." 

The second ground of attack was that the legislation also 
encroached on sec. 91 (3) of the British North America Act, 
" The raising of Money by any Mode or System of Taxation." 
This contention was directed to the power to impose licence 
fees which might be vested in Provincial Boards by the Lieuten
ant-Governor in Council under the Provincial Act. The Board 
held that the legislation in this respect could be supported under 
s. 92 (9), " Shop, Saloon, Tavern, Auctioneer, and other Licences 
in order to the raising of a Revenue for Provincial, Local or 
Municipal Purposes." If the regulation of trade within a 
province had to be held valid, the ordinary method of regulating 
trade, i.e. by a system of licences, must also be admissible. A 
licence itself merely involved permission to trade subject to 
compliance with specified conditions. I t could not, the Board 
thought, be an objection to a licence, plus a fee, that it was 
directed both to the regulation of trade and to the provision 
of revenue. The impugned provisions could also, in the Board's 
opinion, be supported on the ground that they were fees for 
services rendered by the province or by its .authorized instru
mentalities under the powers given by sec. 92 (13) and (16). 

The third ground of attack was that the Provincial Act, 
without constitutional authority, delegated legislative power to 
the Lieutenant-Governor in Council. This contention raised 
what is perhaps the most interesting and important question 
dealt with by the judgment of the Board. I t is a question 
upon which the Appellate Division of the Supreme Court of 
Alberta and the Court of Appeal of British Columbia had 
adopted divergent views. In Credit Foncier Franco-Canadien 
v. Boss et al (1937) 2 W.W.R. 353, where the Appellate Division 
of the Supreme Court of Alberta had under consideration the 
question of the validity of The Reduction and Settlement of 
Debts Act, 1936 (2nd sess.), cap. 2 (Alta), Harvey, C.J.A., 
delivering the judgment of the Court, based his decision that 
the Act referred to was ultra vires of the Provincial Legislature, 
principally upon the ground that the Act had illegally purported 
to confer, by delegation upon the Lieutenant-Governor in 
Council for Alberta, the power to enact legislation. 

On the other hand, in British Columbia, when the Shannon 
Case (sub nom. re the Natural Products Marketing (British 
Columbia) Act, (1937) 3 W.W:R. 273) was before the Court 
of Appeal, Martin, C.J.B.C., in delivering the judgment of the 
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Court, carefully examined the question of what constitutes 
an illegal delegation of legislative power; the effect of the 
decisions in Hodge v. The Queen 9 A.C. 117; In re Gray, 57 
S.C.R. 150; and In re the Initiative and Referendum Act (1919) 
A.C. 935, and as the judgment of the Appellate Division of 
Alberta in the Credit Foncier case had been strongly relied 
on in the argument, the learned Chief Justice felt it necessary 
expressly to disagree with the Credit Foncier judgment in so far 
as it decided what constituted delegation, and in so far as that 
judgment might furnish a ground of attack on the validity of 
the British Columbia Act. 

On the interesting question of whether delegation invalidat
ing the British Columbia statute had occurred, Lord Atkin, 
delivering the judgment of the Judicial Committee, is emphatic 
and concise. He said: 

" This objection appears to their Lordships subversive of the rights 
which the Provincial Legislature enjoys while dealing with matters 
falling within the classes of subjects in relation to which the constitution, 
has granted legislative powers. Within its appointed sphere the Pro
vincial Legislature is as supreme as any other Parliament: and it is 
unnecessary to try to enumerate the innumerable occasions in which 
legislatures both Provincial and Dominion and Imperial have entrusted 
various persons and bodies with similar powers to those contained in 
this Act. Martin, CJ . appears to have disposed of this objection very 
satisfactorily in his judgment on the reference, and their Lordships find 
no occasion to add to what he there said." 

[394] ATTORNEY-GENERAL FOR ALBERTA v. ATTOR-
NEY-GENERAL OF CANADA (1939) A.C. 117 s 
(Alberta Bank Taxation Case) : 

This decision, the last of the series to be included in this 
volume, is of unusual constitutional interest. The case arose 
out of the attempt of the Honourable William Aberhart's 
Government in Alberta to introduce in that Province " a new 
economic order" based upon the principles or plan of the 
theory known as Social Credit. The central measure of this 
project was the Alberta Social Credit Act, c. 10, 1937 (let 
Sess.). The evil, as the Legislature conceived it, with which 
this statute was intended to grapple, was the inability of the 
people of Alberta to •attain to a proper standard of living by 
reason of the inadequate supply or the unfair distribution of 
purchasing power. The leading design of this statute was to 
increase the purchasing power of the people of Al'berta, " i n 
order," in the phraseology of the Legislature, " to effect equa
tion between the purchasing power of such persons within the 
Province and production within the Province." The provisions 
of this statute in detail and those of cognate legislation pro
ceeded upon this fundamental postulate, namely: that the 
economic ills which they aimed at curing arose primarily from 
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financial causes, and particularly from the circumstance that 
bank credit, which constitutes in the main, in point of volume, 
the circulating medium of payment and exchange in this coun
try, was issued by the banks for profit without cost to them
selves. The aim of the legislation was to transfer this power 
to a governmental agency. This governmental agency was to 
create credit instruments and to present them as a gift to the 
people, care being taken, by methods that need not be disclosed 
here, to avoid undue expansion of credit. This was to be done 
by means of a provincial bank called "The Alberta Credit 
House," which was empowered to honour cheques called "credit 
vouchers" and issue paper money called " Provincial Treasury 
Certificates." Reductions in the prices of commodities were to 
be given to the public by means of discounts, determined by 
Government agencies, allowed by retailers, and the latter were 
to be compensated by the issue of discount vouchers similar 
to credit vouchers. For the purpose of administering this 
scheme, the Act created three bodies, namely: a Social Credit 
Board, the first members of which were named by the statute; 
a Provincial Credit Commission, which was to be appointed 
by the Board, and the Alberta Credit House, a department of 
the provincial administration which was to be constituted by 
the Commission, and was to maintain branches throughout the 
Province. 

At the second 1937 session of the Legislature of Alberta, 
in August of that year, three measures were passed, apparently 
with a view to achieving what Major Douglas, the originator 
of the theory of Social Credit, had described as " the prelim
inary objective, that of obtaining access to the public 'Credit." 
Two of these, which would have enabled the Government to 
control the banks by a licensing system under which they 
might be compelled to provide credit at Government discretion, 
were accompanied by another one forbidding resort to the 
courts to obtain a ruling as to the validity of provincial legis
lation without the authority .of the executive Government. 

Invited by the Dominion Government to refrain from en
forcement of these measures pending a reference to the Supreme 
Court of Canada as to their validity, Mr. Aberhart refused, 
with the result that on August 17th, 1937, His Excellency the 
Governor General in Council disallowed these statutes. This 
action proceeded upon the ground that the statutes in question 
constituted an unmistakable invasion of the legislative field 
•assigned to the Dominion Parliament in respect of the regula
tion of trade and .commerce, currency and coinage, banking and 
incorporation of banks and the issue of paper money, savings 
banks, bills of exchange and promissory notes, interest and 
legal tender. Mr. Aberhart thereupon challenged the constitu-
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tional right and competency of the Governor General in Council 
to disallow this legislation; he contended that the power of 
disallowance no longer existed. He also summoned a special 
session of the Legislative Assembly, at which there were passed 
three Bills, namely: 

Bill No. 1—"An Act respecting the Taxation of Banks." 
Bill No. 8—" An Act to amend and consolidate The Credit 

of Alberta Regulation Act." 
Bill No. 9—" An Act to Ensure the Publication of Accurate 

News and Information." 
Bill No. 1 provided for discriminatory taxation of banks 

transacting business in the Province in respect of the whole of 
their paid-up capital, as well .as reserves and undivided profits. 

Bill No. 8 was substantially a transcript of the disallowed 
Act, which it purported to amend, with some substitution of 
terms. I t required "credit institutions" carrying on business in 
the Province to obtain licences from the Provincial Credit Com
mission, and provided for the appointment by the Social Credit 
Board of local directorates for such credit institutions to direct 
and control their policy " for the purpose of preventing any 
act by such credit institution constituting a restriction or inter
ference, either direct or indirect, with the full enjoyment of prop
erty and civil rights by any person within the Province." 

Bill No. 9 provided that any newspaper published in Alberta 
should, when required to do so by the Chairman of the Alberta 
Social Credit Board, publish any statement furnished by the 
Chairman correcting or amplifying any statement relating to 
any policy or activity of the Government which might have 
been published in the newspaper within the preceding thirty-one 
days. I t also provided that the proprietor, editor, publisher 
or manager of any such newspaper should be obliged, on 
requisition of the Chairman of the Social Credit Board, to* 
divulge the particulars of any source of information upon 
which any statement appearing in his newspaper within the 
preceding sixty days was based. The enforcement of the re
quirements of the Chairman of the Social Credit Board was 
Becured, not only by pecuniary penalties, but by drastic powers 
of suppression vested in the Lieutenant-Governor in Council. 

These Bills were on October the 5th, 1937, reserved by the 
Lieutenant-Governor of Alberta for the signification of the 
Governor General's pleasure. 

In November, 1937, the Governor General in Council made 
two references to the Supreme Court of Canada. One refer
ence submitted questions as to whether the Governor General's 
power of disallowance of provincial legislation, and the Lieuten
ant-Governor's power of reservation of bills passed by the 
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Legislative Assembly, vested in these officers respectively by 
Sec. 90 of the British North America Act, 1867, were still sub
sisting powers, and, if so, whether these powers, respectively, 
were subject to any limitations or restrictions. The other refer
ence submitted questions as to the competence of the provincial 
Legislature to enact the three reserved Bills mentioned above. 

On March 4th, 1938, the Supreme Court of Canada delivered 
judgment in each of these references. The Court held unani
mously that the powers of disallowance and of reservation were 
still subsisting powers; that the power of disallowance was 
subject to no limitation or restriction save that the power should 
be exercised within the prescribed period of one year after the 
receipt of an authentic copy of the Act by the Governor Gen
eral, and that the power of reservation was subject to no limita
tion or restriction save that the discretion of the Lieutenant-
Governor should be exercised subject to any relevant provision 
in his instructions from the Governor General. The reasons for 
judgment are reported in (1938) S.C.R. 71. 

In the other reference, the Supreme Court of Canada held 
unanimously that each of the three Bills in question was ultra 
vires of the Legislature. The reasons for judgment in this refer
ence are reported in (1938) S.C.R. 100. In summary, they pro
ceeded upon the following grounds: 

(1) The three Bills were part of one general scheme of 
legislation, of which the central measure was the Alberta Social 
Credit Act, and that Act being ultra vires, as being legislation 
in relation to " Banking," or, alternatively, " The regulation 
of trade and commerce," ancillary and dependent legislation fell 
with it: Duff C.J. and Crocket, Davis, Kerwin and Hudson JJ . 

(2) Bill No. 1—" An Act respecting the taxation of Banks," 
w.as also ultra vires on the ground that i t was not an enact
ment in the exercise of provincial power to raise a revenue fox 
provineial purposes by direct taxation, but was legislation 
which in its true character and effect related to " Incorporation 
of Banks and Banking": By the Court. 

Taxation toy one province on a scale which, in a practical 
business sense, was manifestly prohibitive was not a valid exer-
«ise of provincial legislative authority under section 92. Such 
legislation, though in the form of a taxing statute, was "directed 
to" frustration of the system of banking established by the 
Bank Act, and to the controlling of banks in the conduct of 
their business: Duff C.J. and Cannon, Davis and Hudson JJ . 

(3) Bill No. 8—"An Act to amend and consolidate The 
Credit of Alberta Regulation Act"—--was also ultra vires as 
being legfelatiea in relation to " Banking," or, in the arfcernatiYe, 
legislation in relation to " T h e regulation of trade and com
merce": By the Odurt. 
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(4) Bill No. 9—"An Act to Ensure the Publication of 
Accurate News and Information"—was also ultra vires, in 
that it invaded the domain of criminal law and trenched upon 
the exclusive legislative jurisdiction of the Dominion in this 
regard, as well as being in conflict with sections 130 to 136 
of the Criminal Code: Per Cannon J. 

By way of obiter dictum, Duff C.J. and Davis J. stated 
that under the constitution established by the B.N.A. Act, 
legislative power for Canada is vested in one Parliament and 
that statute contemplates a parliament working under the in
fluence of public opinion and public discussion. The Parlia
ment of Canada possesses authority to legislate for the protec
tion of that right; and any attempt to abrogate that right of 
public debate or to suppress the traditional forms of the exer
cise of such right (in public meeting or through the press) 
would be incompetent to the legislatures of the provinces. 
Moreover, the law by which the right of public discussion is 
protected existed at the time of the enactment of The British 
North America Act and the legislature of Alberta has not the 
capacity under section 129 of that Act to alter that law by 
legislation obnoxious to the principle stated. 

The Attorney-General of Alberta obtained leave to appeal 
to the Judicial Committee of the Privy Council from the judg
ments so pronounced by the Supreme Court of Canada in each 
of the two references referred to above; but before the appeals 
came on for hearing, the Attorney-General of Alberta withdrew 
his appeal in respect of the power of disallowance and the power 
of reservation. 

As regards the other appeal relating to the three bills, it 
transpired that on April 8, 1938—following the pronouncement 
of judgment» by the Supreme Court of Canada—the Alberta 
Legislature had repealed the Alberta Social Credit Act: 1934, 
Chapter 4. Since Bills No. 8 and No. 9 could operate only if 
certain institutions created by and working under the Alberta 
Social Credit Act, i.e., the Provincial Credit Commission and 
the Social Credit Board, were in existence, 'and could not in 
consequence of the repeal of that Act be brought into opera
tion, the Judicial Committee declined to hear argument on the 
appeal in so far as it related to those Bills, remarking, tow-
ever, in this connection, "that they did not intend to intimate 
any doubt as to the correctness of the decision of the Supreme 
Court as regards those Bills." 

As regards Bill No. 1, "The Bank Taxation Act," the 
Judicial Committee affirmed the decision of the Supreme Court 
of Canada holding this Bill to be ultra vires of the Provincial 
Legislature. 
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As a basis of approach to consideration of Bill No. 1, the 
reasons for judgment (delivered by Lord M&ughan, L.C.) enun
ciated several propositions which tend to clarify the principles 
to be applied in determining whether a particular enactment 
is or is not ultra vires of the Legislature which enacted it. These 
propositions are,— 

First, compare the two complete lists of categories of 
subject-matters within the exclusive legislative competence of 
the Dominion and Provincial Legislatures respectively in 
sections 91 and 92, with a view to ascertaining whether the 
legislation in question, fairly considered, falls prima facie within 
the one section or the other. The result of this comparison will 
not by itself be conclusive but will help to supply an answer 
to the problem to be solved. 

Secondly, examine the effect of the legislation, taking into 
account for this purpose (a) any public general knowledge of 
which the Court would take judicial notice, and, in a proper 
case, evidence as to what the effect of the legislation will be; 
(b) the legislative history of the measure, i.e. other Acts of 
the Legislature operating or intended to operate or recently 
operating within the same area of jurisdiction. 

Thirdly, consider also the object or purpose of the Act in 
question: e.g. section 92 (2), " direct taxation within the Prov
ince in order to the raising of a revenue for provincial purposes." 
The principle is, of course, of wider application than that 
indicated by the illustration just given. I t is not competent 
either for the Dominion or a Province under the guise or pretence 
or in the form of an exercise of its own powers to carry out 
an object which is beyond its powers and a trespass on the 
exclusive powers of the other: Attorney-General for Ontario v. 
Reciprocal Insurers. (1924) A.C. 328, 342; In Be Insurance 
Act of Canada (1932) A.C. 41. Here again matters of which 
the Court would take judicial notice must be borne in mind 
and other evidence in a case which calls for it. 

Applying these principles, the Board arrived at the con
clusion that Bill No. 1 was ultra vires of the Provincial Legis
lature on the following grounds: 

(1) Under the guise of discriminatory taxation in the 
Province, it would be easy not only to impair, but even to render 
wholly nugatory the exclusive legislative authority of the Domin
ion over a number of the classes of subjects specifically men
tioned in section 91 by making them valueless. The tax proposed 
to be imposed by Bill No. 1 was so selective and discriminatory 
in its nature and of such magnitude as to justify the conclusion 
that the effect of the tax was such that, if it were applied by 
each of the other Provinces, it would have the effect of pre-
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venting banks from carrying on their business. "With the 
wisdom of the Legislature, whose Bill was attacked, the Supreme 
Court and the Board had no concern; but the argument that 
it would be a dangerous precedent to allow the views of the 
members of the Court as to the serious consequences of excessive 
taxation of banks to lead to a conclusion that the Bill was 
ultra vires, their Lordships did not agree should prevail in a 
case where the taxation in a practical business sense was pro
hibitive. 

(2) If any doubt could be entertained on the foregoing 
question of fact, the legislative history of Alberta leading up 
to the measure in question, including an attempt to create a 
new economic era in the Province, afforded a decisive ground 
for holding that the Bill was ultra vires. Examination of the 
Alberta Social Credit Act left little doubt that the Act was an 
attempt to regulate and control banks and banking in the 
Province; and the Credit of Alberta Regulation Act, and the 
Act entitled "An Act to Provide for the Restriction of Civil 
Rights of Certain Persons," passed at the second 1937 session 
of the Legislature of Alberta, were part of the general scheme 
of social credit legislation in Alberta. There was no escape 
from the conclusion that, instead of being in any true sense 
taxation in order to the raising of a revenue for provincial pur
poses, Bill No. 1 was merely part of a legislative plan to prevent 
the operation within the province of those banking institutions 
which had been called into existence and given the necessary 
powers to conduct their business by the only proper authority, 
the Parliament of Canada. 

The judgment of the Board concludes with an explanation 
of the decision in Bank of Toronto v. Lambe, 12 A.C. 575; 
Cam. I, 378. In that judgment it was said it would be wrong 
to deny the existence of provincial power to tax because by some 
possibility it might be abused, or might limit the range which 
would otherwise be open to the Dominion Parliament. I t was, 
however, never laid down by the Board that if such a use was 
attempted to be made of the provincial power as materially to 
interfere with the Dominion power, the action of the Province 
would be intra vires. 
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Sections 7A and 18 of the Fisheries Aot, 1914, of Canada, as amended, 
which provide that no one shall operate for commercial purposes a 
fish cannery, or in British Columbia a salmon cannery or curing 
establishment, without a licence from the Minister of Marine and 
Fisheries, are ultra vires the Parliament of Canada. The sections 
purport to confer upon the Minister powers which fall under s. 92, 
head 13 (property and civil rights in the Provinces) of the British 
North America Act, 1867, and are not directly or incidentally within 
s. 91, head 12 (sea coast and inland fisheries), or any other enumera
tion in s. 91. The fact that Canadian fishery legislation before 1867 
had dealt with similar matters is not a ground for putting an un
natural construction upon the words of e. 91, head 12. 

Four propositions relative to legislative competence in Canada stated as 
being established by decisions of the Judicial Committee. 

The special fishery regulations for British Columbia, made under s. 45 
of the Fisheries Act, 1914, do not expressly or by implication give 
the Minister discretion to withhold a licence to fish from an appli
cant thereby qualified, and the Minister therefore has not that dis
cretion. 

Judgment of the Supreme Court of Canada (1928) S.C.R. 457 affirmed. 

APPEAL (No. 73 of 1928) by special leave from a judg
ment of the Supreme Court of Canada, dated May 28, 
1928, answering questions referred to that Court by the 
Governor General under s. 60 of the Supreme Court Act 
of Canada. 

The three questions referred are set out in the judgment 
of the Judicial Committee. They were shortly: (1) whether 
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2 CANADIAN CONSTITUTIONAL DECISIONS 

t l 9 ^ A ' C ' *• 7 A a n d 1 8 o f t h e F i s h enes Act, 1914, of Canada (being 
ATTOBNET- 4 & 5 Geo. V, c. 8, as amended), were ultra vires in whole 

or [112] in part; (2) a question as to the effect of the GENEBAL 
FOB 

CANADA sections, if valid: (3) whether in the case of licences re-
V, 

ATTOBNET- quired by certain Special Fishery Regulations for British 
^ ^ ^ Columbia (made under s. 45 of the above Act) and those 
BRITISH required by ss. 7A and 18 (if valid), the Minister had a 

_ ' discretion to grant or refuse an application. 
OTRSH°N Sections 7A and 18 are also set out in the present judg-

CANNEEIES m 6 n t . They provided that no one should operate for 
' commercial purposes a fish cannery (s. 7A), or in British 

Columbia a salmon cannery or curing establishment (s. 18), 
without a licence from the Minister of Marine and Fish
eries. The fee prescribed by s. 7A for an annual licence 
was one dollar; the fees under s. 18 were substantial in 
amount and dependent upon the quantity of salmon dealt 
with. 

The Supreme Court of Canada (Anglin C.J. and Duff, 
Mignault, Newcombe, Rinfret, Lamont and Smith JJ.) held 
unanimously that ss. 7A and 18 were wholly ultra vires, 
consequently no answer to the second question was needed. 
As to the third question the Court was divided in opinion. 
The majority (the Chief Justice, Newcombe, Rinfret and 
Lamont JJ.) held that the Minister was bound to grant 
the licences referred to in the Regulations to any person 
within the classes of persons prescribed therein upon his 
tendering the fee provided. The minority (Duff, Mignault 
and Smith JJ.) were of opinion that the Minister had a 
discretion to grant or refuse the licence to an applicant. 

The proceedings are reported at (1928) S.C.R. 457. 
1929. July 9, 11, 12, 15. Macmillan K.C. (with him 

Lafleur K.C, Plaxt-on K.C. and Theobald Mathew) for the 
appellant. The Parliament of Canada had authority to 
enact ss. 7A and 18 of the Fisheries Act, 1914, under the 
British North America Act, 1867, s. 91, head 12, "sea 
coast and inland fisheries"; in aid of the authority so 
given the appellant relies upon s. 91, head 2, " the regu
lation of trade and commerce." The operation of can
neries and curing establishments is inseparably connected 
with the conduct of the fisheries, and is within head 12. 
Even if the provisions are not directly within that [113] 
head so as to be valid as substantive legislation, although 
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CASE. 

conflicting with s. 92, they are reasonably necessary as [1930]A.C. 
ancillary provisions, so as to make effective legislation ATTOBNEY-

which was strictly within s. 91, head 12. By decisions of G™"" 
the Board ancillary provisions of that character in a CANADA 

Dominion statute are valid, even though they conflict with ATTORNEY-

the enumerated heads under s. 92. The Supreme Court G B ™ 
took too narrow a view of the scope of s. 91, head 12, which ^MWSB: 

was intended to give to the Dominion Parliament exclusive _ 
control over fisheries regarded as a Canadian national asset. E ^ ^ ) w 

Fisheries Acts passed in 1788 and 1859 had dealt with the CANNERIES 

curing and marketing of fish; the word "fisheries, as 
used in the Act of 1867, was intended to include matters 
of that kind. Similar matters are within the operation 
of fishery boards in England and Scotland, and were dealt 
with by the report of the Commissions on Fisheries, 1905-7. 
(Reference was made to Russell v. The Queen (1); Hodge 
v. The Queen (2); Citizens Insurance Co. of Canada v. 
Parsons (3); Tennant v. Union Bank of Canada (4) ; 
Attorney-General of Ontario v. Attorney-General for Can
ada (5); Attorney-General for Ontario v. Attorney-General 
for Dominion (6); Attorney-General for Canada v. Attor
neys-General for the Provinces of Ontario, etc. (7) ; Grand 
Trunk Ry. Co. of Canada v. Attorney-General of Canada 
(8); Toronto Corporation v. Canadian Pacific Ry. Co. (9) ; 
Attorney-General for British Columbia v. Attorney-Gen
eral for Canada (10); Paquet v. Pilots' Corporation (11); 
Royal Bank of Canada v. Larue (12); Reg. v. Robert
son (13); Lefroy's Canadian Federal System, 2nd ed., p . 
169; and McCulloch v. State of Maryland (14). As to 
question 2: the word "canning" in ss. 7A and 18 is not 
defined, and should be construed as including a floating 
cannery. As to question 3 : the authority of the Minister 
under the sections and regulations as in form [114] dis
cretionary. There is nothing in their terms, or in the 
scope and objects of the legislation, from which there is 

(1) (1882) 7 App. Cas. 829. <g) (1907) A.C. 65 
(2) (1883) 9 App. Cas. 117, 130. (8) (1908) A.C 54 
(3) (1881) 7 App. Cas. 96. (10) (1914) A.C. 153 
(4) (1894) A.C. 31. (H) (1920) A.C. 1029 
(5) (1894) A.C. 189, 200. (12) (1928) A.C. 187 ' 
(6) (1896) A.C. 348. <i3) (1882) 0 Can. S J C J L 52 
(7) (1898) A.C. 700. «4) (1819) 4 Wheakm, 316 ' 
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[1930] A.c. to be implied, upon the principles laid down in Julius v. 
ATTORNEY- Bishop of Oxford (1), a legal duty upon the Minister. 
GENERAL 

CANADA Son. Geoffrey Lawrence K.C. (with him Wilfrid Barton) 
v. for the Attorney-General for British Columbia; Geoffrion 

CSERAL" &£• (with him M. Alexander) for the Attorney-General 
FOR for Quebec; Hon. Geoffrey Lawrence K.C. for the Attorney-

COLUMBIA. General for Ontario; E. F. Newcombe K.C. for the fisher-
REGULATION

 m e n °f Japanese origin in British Columbia. Sections 7A 
OF FISH and 18 of the Fisheries Act, 1914, are ultra vires. They do 

CANNERIES . I , . / . I • I /» / • • i 

CASE. not relate to fisheries but to fish canneries for commercial 
purposes. The right to carry on a fish cannery is a civil 
right in the province in which it is carried on. Fish after 
being caught are property in the province where they may 
be. The sections therefore related directly to "property 
and civil rights in the province," matters within the ex
clusive legislative power of the province by s. 92, head 13, 
of the British North America Act, 1867. Nor were the 
provisions so related to the subject "fisheries" as to be valid 
under s. 91, head 12. Provisions in order to be valid as 
ancillary must be not merely convenient and reasonable, but 
necessary to the proper exercise of the enumerated head: 
Attorney-General of Ontario v. Attorney-General for Can
ada (2); Attorney-General for Ontario v. Attorney-General 
for Dominion (3); City of Montreal v. Montreal Street 
By. Co. (4); dissenting judgment of Duff J. in British 
Columbia Electric By. Co. v. Vancouver, Victoria and 
Eastern By., &c, Co. (5), approved by the Privy Council 
on appeal (6); Great West Saddlery Co. v. The King (7). 
There was no evidence of conditions which made the pro
visions necessary in relation to the fisheries. The Supreme 
Court, which was cognizant of conditions in Canada, and 
included judges peculiarly versed in the authorities as to 
legislative competence, were unanimous in holding that 
[115] the sections were ultra vires. The authority of the 
Dominion with regard to " the regulation of trade and 
commerce" does not enable the Dominion to legislate as 
to a particular trade in a province: Citizens Insurance Co. 

(1) (1880) 5 App Gas. 214. (5) (1913) 48 Can. S.CH. 98, 
102. (2) (1894) A.C. 189, 200. 

(3) (1896) A.C. 348, 369, 
(4) (1912) A.C. 333, 343. 121. 

(6) (1914) A.C. 1067. 
(3) (1896) A.C. 348, 369, 360. ( 7 ) ( 1 9 2 1 ) 2 A G 9 1 ) l w > m> 
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for Dominion (3); City of Montreal v. Montreal Street 
Ry. Co. ( 4); dissenting judgment of Duff J. in British 
Columbia Electric Ry. Co. v. Vancouver, Victoria and 
Eastern Ry., &c., Co. (5), approved by the Privy Council 
on appeal (6); Great West Saddlery Co. v. The King (7). 
There was no evidence of conditions which made the pro
visions necessary in relation to the fisheries. The Supreme 
Court, which w~ cogni7~ant of conditions in Canada, and 
included judges peculiarly versed in the authorities as to 
legislative competence, were unanimous in holding that 
[115] the sections were ultra vires. The authority of the 
Dominion with regard to " the regulation of trade and 
commerce " does not enable the Dominion to legislate as 
to a particular trade in a province: Citizens Insurance Co. 

(1) (1880) 5 App. Cas. 214. 

(2) (1894) A.C. 189, 200. 

(3) (1896) A.C. 348, 359, 360. 

(4) (1912) A.C. 333, 343. 

(5) (HH3) 48 Can. S.C.R. 98, 
102. 

(6) (1914) A.C. 1067. 
(7) (1921) 2 A.C. 91, 116, 120, 

121. 
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of Canada v. Parsons (1); Attorney-General for Canada v. [»30]A.c 
Attorney-General for Alberta (2). The Regulations upon ATTOBNBY-

their true construction do not enable the Minister to refuse G B £^* 1 ' 

a licence to any person within the classes named. There is CANADA 

a public right of fishing in tidal waters: Attorney-General ATTOB'NEY-

for British Columbia v. Attorney-General for Canada (3); QB%ga' 
the Regulations should not be interpreted so as to derogate BBUISH 

from that right, nor from prviate rights to fish. If they _ 
had that effect they would be ultra vires, but no question R ^ j ^ 0 N 

as to their validity was referred. CANNEBIES 
CASH. 

Macmillan K.C. replied. 
Oct. 15. The judgment of their Lordships was delivered 

by 

LORD TOMLIN.—This is an appeal from a judgment dated 
May 28,1928, of the Supreme Court of Canada. The appel
lant is the Attorney-General of the Dominion of Canada. 
The respondents are the Attorneys-General of the Provinces 
of British Columbia, Quebec and Ontario and the fishermen 
of Japanese origin in the Province of British Columbia. 

By an order of His Excellency the Governor General in 
Council, dated October 19, 1928, and made pursuant to the 
provisions of s. 60 of the Supreme Court Act, three ques
tions as to the constitutional validity of certain sections 
of the Fisheries Act, 1914, and as to the interpretation of 
those sections, and of certain Regulations made under that 
Act were referred to the Supreme Court for hearing and 
consideration. 

The judgment complained of embodies the conclusions 
of the Supreme Court upon the questions referred. The 
questions were as follows:— 

_ "(1) Are ss. 7A and 18 of the Fisheries Act, 1914, or 
either of them and in what particular or particulars or to 
what extent ultra vires of the Parliament of Canada? 

[116] "(2) If the said provisions of the Fisheries Act, 
1914, or either of them be intra vires of the Parliament 
of Canada, has the Minister authority to issue a licence 
for the operation of a floating cannery constructed on a 
float or ship, as contra-distinguished from a stationary 
cannery constructed on land, and if so, is he entitled to 

(1) 7 App. CAB. 96. (2) (Ifllfi) 1 A.C. 688 
(3) (1914) A.C. 163. 

! 

! 
I 

PRIVY COUNCIL 5 

of Canada v. Parsons (1); Attorney-General for Canada v. [l9~A.c. 
Attorney-General for Alberta (2). The Regulations upon ATTORNEY-

M. · t f GENERAL their true construction do not Bnable the mister o re use FOR 

a licence w any person within the classes named. There is CANADA 

a public right of fishing in tidal waters: Attorney-General ATTo~~EY
for Briti.sh Columbia v. Attorney-General for Canada (3); GE~RAL 
the Regulations should not be interpreted so ,as to derogate BRITISH 

· · h fi h If th CoLUMBIA. from that right, nor from prv1ate ng ts to s . ey _ 
had that effect they would be ultra vires, but no question R~~}hs~oN 
as to their validity was referred. CANNERIEs 

M acmillan K.C. replied. 

Oct. 15. The judgment of their Lordships was delivered 
by 

LoRD ToMLIN.-This is an 'appeal from a judgment dated 
May 28, 1928, of the Supreme Court of Canada. The appel
lant is the Attorney-General of the Dominion of Canada. 
The respondenta are the Attorneys-General of the Provinces 
of British Columbia, Quebec and Ontario and the fishermen 
of Japanese origin in the Province of British Columbia. 

By an order of His Excellency the Governor General in 
Council, datBd Ootober 19, 1928, and made pursuant to the 
provisions of s. 60 of the Supreme Court Act, three ques
tions as to the constitutional v-alidity of certain sections 
of the Fisheries Act, 1914, and as to the interpretation of 
those sections, and of certain Regulations made under that 
Act were referred to the Supreme Court for hearing and 
consideration. 

The judgment complained of embodies the conclusions 
of the Supreme Court upon the questions referred. The 
questions were as follows:-

"(1) Are ss. 7A and 18 of the Fisheries Act, 1914, or 
either of them and in what particular or particulars or to 
what extent ultra vires of the Parliament of Canada? 

[116] "(2) If the said provisions of the Fisheries Act, 
1914, or either of them be intra vires of the Parliament 
of Canada, has the Minister authority to issue a lioonce 
for the operation of a floating cannery constructed on a 
B.oat or ship, as contra-distinguished from a stationary 
cannery constructed on land, and if so, is he entitled to 

{1) 7 App. CM. 00. (2) (1916) 1 A.C. 588. 
(3) (1914) A.C. 153. 

CASE. 

Scott Reid
Rectangle
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[1930] A.c. make the licence subject to iany restrictions particularly 
ATTOBNET- as to the place of operation of any such cannery in British 
GENERAL C o l u m b j a ? 

FOB 

CANADA »(3) Under the provisions of the Special Fishery Regu-
ATTOBNET- lations for the Province of British Columbia (made by the 

irof"' Governor in Council, under the authority of s. 45 of the 
BRITISH Fisheries Act, 1914), respecting licences to fish—namely, 

— ss. 3 of s. 14; para, (a) or (6) of ss. 1 of s. 15 or para, (a) 
ROFF^H°N o f ss- 7 A o f s- 2 4 o f t h e s a i d Regulations, or under said 
CANNERIES SS . 7A or 18 of the said Act (if these sections or either of 

' them be intra vires of the Parliament of Canada) has: 
(a) any British subject resident in the Province of British 
Columbia; or (6) any person so resident who is not a 
British subject, upon application and tender of the pre
scribed fee, the right to receive a licence to fish or to 
operate a fish or salmon cannery in that province, or has 
the Minister a discretionary authority to grant or refuse 
such licence to any such person whether a British subject 
or not?" 

The Supreme Court held that the sections mentioned in 
the first question were ultra vires the Parliament of the 
Dominion, and that in view of this conclusion the second 
question and so much of the third question as related to 
the impugned sections required no answer. As to the re
mainder of the third question a majority of the Court held 
in effect that under the Regulations there was no discre
tion in the Minister to grant or refuse a licence to a quali
fied person. 

In order to answer the first question it is necessary to 
examine the extent of the respective legislative powers of 
the Parliament of the Dominion and of the Provincial 
Legislatures. These powers rest upon the British North 
America Act, 1867. Part VI of the Act is entitled " Dis
tribution of legislative powers," and includes ss. 91 and 92. 

[117] Sect. 91 is headed "powers of the parliament," 
and provides as follows: " 9 1 . I t shall be lawful for the 
Queen, by and with the advice and consent of the Senate 
and House of Commons, to make laws for the peace, order, 
and good government of Canada, in relation to all matters 
not coming within the classes of subjects by this Act 
assigned exclusively to the Legislatures of the provinces; 
and for greater certainty, but not so as to restrict the 
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generality of the foregoing terms of this section, it is here- l&mAA. 
by declared that (notwithstanding anything in this Act) A ~ -
the exclusive legislative authority of the Parliament of roE 

Canada extends to all matters coming within the classes GA f̂DA 

of subjects next hereinafter enumerated," ^ K £ " 

There then follows an enumeration of twenty-nine sub- B™mM 

jects, including: (1) The public debt and property; (2) COMJMHU. 

the regulation of trade and commerce; (3) the raising of EBGOTATION 

money by any mode or system of taxation; (10) naviga- c ° ^ ™ s 

tion and shipping; (12) sea coast and inland fisheries; and CASE. 

(29) such classes of subjects as are expressly excepted in -
the enumeration of the classes of subjects by the Act 
assigned exclusively to the Legislatures of the provinces. 
The section then concludes with these words: "And any 
matter coming within any of the classes of subjects enu
merated in this section shall not be deemed to come within 
the class of matters of a local or private nature comprised 
in the enumeration of the classes of subjects by this Act 
assigned exclusively to the Legislatures of the provinces." 

Section 92 is headed "Exclusive Powers of Provincial 
Legislatures," and provides that in each province the legis
lature may exclusively make laws in relation to matters 
coming within the classes of subjects next therein enu
merated. There follows an enumeration of sixteen subjects, 
including (2) direct taxation within the province, in order 
to the raising of a revenue for provincial purposes; (10) 
local works and undertakings other than such as are of 
certain classes mentioned therein; (13) property and civil 
rights in the province, and (16) generally, all matters of 
a merely local or private nature in the province. 

[118] Questions of conflict between the jurisdiction of 
the Parliament of the Dominion and provincial jurisdiction 
have frequently come before their Lordships' Board, and 
as the result of the decisions of the Board -the following 
propositions may be stated:— 

*(1) The legislation of the Parliament of the Dominion, 
so long as it strictly relates to subjects of legislation ex
pressly enumerated in s. 91, is of paramount authority, 
even though it trenches upon matters assigned to the pro- * 

«u. 1 ' ' : : * ^***1 ^ ^ a PP r o v a i in the Aeronautics case, -post. pp. 
«J»-», and in re Silver Bros., post. p. 165. 
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[1930] A.C. * vineia] legislatures by s. 92; see Tennant v. Union Bank 
ATTORNEY- of Canada (1). 

EFORAI' (2) The general power of legislation conferred upon the 
CANADA Parliament of the Dominion by s. 91 of the Act in supple-

ATTOE'NBT- ment of the power to legislate upon the subjects expressly 
GENERAL e n u m e r a t e d must be strictly confined to such matters as 
BRITISH a r e unquestionably of national interest and importance, 

_ ' and must not trench on any of the subjects enumerated in 
ROTFKTH°N s- ^ 2 as within the scope of provincial legislation, unless 
CANNERIES these matters have attained such dimensions as to affect 

_f!' the body politic of the Dominion: see Attorney-General for 
Ontario v. Attorney-General for the Dominion (2). 

(3) I t is within the competence of the Dominion Parlia
ment to provide for matters which, though otherwise with
in the legislative competence of the provincial legislature, 
are necessarily incidental to effective legislation by the 
Parliament of the Dominion upon a subject of legislation 
expressly enumerated in s. 91: see Attorney-General of 
Ontario v. Attorney-General for the Dominion (3); and 
Attorney-General for Ontario v. Attorney-General for the 
Dominion (2). 

(4) There can be a domain in which provincial and 
Dominion legislation may overlap, in which case neither 
legislation will be ultra vires if the field is clear, but if 
the field is not clear and the two legislations meet the 
Dominion legislation must prevail: see Grand Trunk By. 
of Canada v. Attorney-General of Canada (4) .* 

[119] The impugned sections of the Fisheries Act, 1914, 
are in the following terms:— 

" 7A. No one shall operate a fish cannery for commercial 
purposes without first obtaining an annual licence therefor 
from the Minister. Where no other fee is in this Act pre
scribed for a cannery licence, the annual fee for each such 
licence shall be one dollar (1917, c. 16). 

" 18. No one shall operate a salmon cannery or salmon 
curing establishment in British Columbia for commercial 
purposes except under a licence from the Minister (1-2 
Geo. V, c. 9, s. 2). 

(1) (1894) A.C. 31; Cam. vol. 1, (3) (1894) A. C. 189; Cam. vol. 
p. 433. 1, p. 447. 

(2) (1896) A.C. 348; Cam. vol. (4) (1907) A.C. 65; Cam. vol. 1, 
1, P. 481. p. 636. 

* . . . . * Cited with approval in the Aeronautics case, post. pp. 
108-9, and in re Silver Bros., post. p. 165. 
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"(2.)—(a) The annual fee for a salmon cannery licence [19301A.C. 
shall be twenty dollars, and in addition, four cents for ATTOENEY-

each case of forty-eight one-pound cans, or the equivalent ^ ^ 
thereto, of sock-eye salmon, and three cents for each case CANADA 

of forty-eight one-pound cans, or the equivalent thereto, ATTORNEY-

of any other species of salmon, including steelhead (salmo G^£"' 
rivularis) packed in such cannery during the continuance ^ ^ m s s 
in force of the licence. The said twenty dollars shall be _ 
paid before the licence is issued, and the remainder of the R ^ ^ ™ N 

licence fee shall be paid as the Minister may from time to CANNKEIBS 

time by regulation prescribe (1924, c. 43, 14-15 Geo. V). ™ 

(6) The annual licence fee for a salmon-curing establish
ment shall be:— 

Fifty cents on each ton or fraction thereof of dry-salted 
salmon put up in the establishment during the season, when 
the total quantity of dry-salted salmon put up in one 
season does not exceed ten tons; 

Seventy-five cents on each ton or fraction thereof of dry-
salted salmon put up in the establishment during the sea
son, when the total quantity of dry-salted salmon put up 
in one season exceeds ten tons but is not more than twenty 
tons. 

One dollar on each ton or fraction thereof of dry-salted 
salmon put up in the establishment during the season, 
when the total quantity of dry-salted salmon put up in one 
season exceeds twenty tons but is not more than fifty tons. 

One dollar and twenty-five cents on each ton or fraction 
thereof of dry-salted salmon put up in the establishment 
[120] during the season, when the total quantity of dry-
salted salmon put up in one season exceeds fifty tons (12-
13 Geo. V, c. 24, s. 1)." 

_ The appellant seeks to support the validity of these sec
tions first upon the ground that their subject-matter is one 
within the subjects of express enumeration in s. 91, and sec
ondly upon the ground that they consist of provisions neces
sarily incidental to effective legislation upon an enumerated 
subject. 

The Fisheries Act, 1914, is "An Act respect
ing fisheries and fishing," and contains a body of legisla
tion regulating the fishing industry, and so far as it regu
lates that industry admittedly within the powers of the 

PRIVY COUNCIL 9 

"(2.)-(a) The annual fee for a salmon cannery licence [19~.c. 
shall be twenty dollars ru1d in addition, four cents for ATToRNEY-

.' h · 1 tGJWERAL each case of forty-eight one-pound oans, or t e eqmva1en FOR 
thereto, of sock-eye salmon, and three cents for each case Ct.:r:,~A 
of forty-eight one-pound cans, or the equivalent thereto, ATTORNEY
of any other species of salmon, induding steelhead ( salmo G~!RAL 
rivularis) packed in such cannery during the continuance BruTtS:a: 

"d d 11 h ll b CoLUMBIA. in force of the licence. The sa1 twenty o ars s 'a e -
paid before the licence is issued, and the remainder of the R:~~oN 
licence fee shall be paid .as the Minister may from time to CANNERIES 
time by regulation prescribe (1924, c. 43, 14-15 Geo. V). CASE. 

(b) The annual licence fee for a salmon-curing establish-
ment shall be:-

Fifty cents on each ton or frtaction thereof of dry-salted 
salmon put up in the establishment during the season, when 
the total quantity of dry-salted salmon put up in one 
season does not exceed ten tons; 

Seventy-five cents on each ton or fraction thereof of dry
salted salmon put up in the establishment during the sea
son, when the total quantity of dry-salted salmon put up 
in one season exceeds ten tons but is not more than twenty 
tons. 

One dollar on each ton or frootion thereof of dry-salted 
salmon put up in the establishment during the season, 
when the total quantity of dry-salted salmon put up in one 
season exceeds twenty tons but is not more than fifty tons. 

One dollar and twenty-five cents on each ton or fraction 
thereof of dry-salted salmon put up in the establishment 
[120] during the season, when the total quantity of dry
salted salmon put up in one season ex-ceeds fifty tons (12-
13 Geo. V, c. 24, s. 1)." 

The appellant seeks io suppor.t the validity of these sec
tions first upon the ground that their subject-matter is one 
within the subjects of express enumeration ins. 91, and sec
ondly upon the ground that they consist of provisions neces
sarily incidental to effective legislation upon an enumemted 
subject. 

The Fisheries Act, 1914, is "An Aot ..... resp.ect
~g fisheries_ and fishing," and contains a body of legisla
tion regula~mg the fishing industry, and so far .as it regu
lates that mdustry admittedly within the powers of the 



10 CANADIAN CONSTITUTIONAL DECISIONS 

[1930] A.c. Dominion Parliament, inasmuch as sea coast and inland 
ATTOBNET- fisheries is one of the subjects enumerated in s. 91. 

"FOB"1. The appellant contends in the first place that the subject 
CANADA « gga c o a s t and inland fisheries " covers such matters as 

V. 

ATTOBNET- the regulation of fish cannery or curing establishments, ' 
EFORHAL either ashore or afloat, and that the imposition of a licensing 

BBITISH SyStem upon such, establishments is therefore justified. 
— It is to be observed that by s. 2 of the Fisheries Act, 1914, 

OF FISH " fishery " in that Act means and includes the area, local-
CACASE™S l^' P^a c e o r station in or on which a pound, seine, net, 

weir, or other fishing appliance is used, set, placed or 
located, and the area, tract or stretch of water in or from 
which fish may be taken by the said pound, seine, net, 
weir or other fishing appliance and also the pound, seine, 
net, weir or other fishing appliance used in connection 
therewith. 

It may well be that this definition is not an apt one to 
apply to the words "sea coast and inland fisheries" in 
s. 91 of the British North America Act, 1867. The appel
lant, however, seeks for the word " fisheries " in the latter 
Act a definition of such amplitude that it will include 
the operations carried out upon the fish when caught for 
the purpose of converting them into some form of market
able commodity. He supports his contention by referring 
to fishery legislation prior to 1867 affecting territories now 
part of the Dominion, pointing out that in this legislation 
there are to be found [121] numerous provisions relating 
to the curing and marketing of fish, and he urges that the 
British North America Act, 1867, must be construed in the 
light of the earlier legislation, and that the word "fisheries" 
must be given such a meaning as is wide enough to include 
at any rate the operations affected by the impugned sec
tions. 

Their Lordships are of opinion that the appellant's con
tention in this respect is not well founded. The fact that 
in earlier fishery legislation raising no question of legis
lative competence matters are dealt with not strictly with
in any ordinary definition of "fishery" affords no ground 
for putting an unnatural construction upon the words 
" sea coast and inland fisheries." In their Lordships' judg
ment, trade processes by which fish when caught are con
verted into a commodity suitable to be placed upon the 
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GE:O~RAL either ashore or afloat, and that the imposition of a licensing 
BRITISH system upon such establishments is therefore justified. 

CoLUMBIA. 

It is to be observed that by s. 2 of the Fisheries Act, 1914, 
REGULATION • • 

oF FrsH " fishery " m that Act means and mcludes the area, local-
CANCNERIES ity, place or station in or on which a pound, seine, net, 

ASE. 

weir, or other fishing appliance is used, set, placed or 
located, and the 3Jrea, tract or stretch of water in or from 
which fish may be taken by the said pound, seine, net, 
weir or other fishing appliance and also the pound, seine, 
net, weir or other fishing appliance used in connection 
therewith. 

It may well be that this definition is not .an apt one to 
apply to the words "sea coast and inland fisheries " in 
s. 91 of the British North America Act, 1867. The appel
lant, however, seeks for ·the word " fisheries " in the latter 
Act a definition of such amplitude that it will include 
the operations carried out upon the fish when caught for 
the purpose of converting them into some form of mtarket
able commodity. He supports his contention by referring 
to fishery legislation prior to 1867 affecting territories now 
part of the Dominion, pointing out that in this legislation 
there are to be found [121] numerous provisions relating 
to the curing and marketing of fish, and he urges that the 
British North America Act, 1867, must be construed in the 
light of the earlier legislation, and that the word "fisheries" 
must be given such a meaning as is wide enough to include 
at any rate the oper3Jtions affected by the impugned sec
tions. 

Their Lordships are of opinion that the appellant's con
tention in this respect is not well founded. The fact that 
in earlier fishery legisl3Jtion raising :no question of legis
lative competence matters are dealt with not strictly with
in any ordinary definition Df "fishery" affords no ground 
fm putting an unnatuml construction upon the words 
"sea coast and inland fisheries." In their Lordships' judg
ment, trade processes by which fish when caught 3Jre con
verted into a commodity suitable to be placed upon the 
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market cannot upon any reasonable principle of construe- [1930] A.g 
tion be brought within the scope of the subject expressed ATTOENBT-

by the words "sea coast and inland fisheries." EXEAL 

It was but faintly urged by the appellant that the matter A ^ A 

was covered by any other of the enumerated subjects in A ^ ^ _ 

s. 91. The raising of money by any mode or system of POK 
taxation was admitted not to be applicable, and their Lord- COLUMBIA. 

ships are unable to see that any other enumerated subject j ^ ^ , ^ 
under s. 91 applies. OF FISH 

CANNERIES 

The second point made by the appellant is that the licen- CASE. 

sing of fish canning and curing establishments is necessarily 
incidental to effective legislation under the subject "sea 
coast and inland fisheries." 

I t may be, though on this point their Lordships express 
no opinion, that effective fishery legislation requires that 
the Minister should have power for the purpose of enforc
ing regulations against the taking of unfit fish or against the 
taking of fish out of season, to inspect all fish canning or fish-
curing establishments and require them to make appro
priate statistical returns. Even if this were so the neces
sity for applying to such establishments any such licen
sing system as is embodied in the sections in question does 
not follow. I t is not obvious that any licensing system is 
necessarily [122] incidental to effective fishery legislation, 
and no material has been placed before the Supreme Court 
or their Lordships' Board establishing the necessary con
nection between the two subject-matters. In their Lord
ships' view, therefore, the appellant's second contention is 
not well founded. 

The impugned sections confer powers upon the Minister 
in relation to matters which in their Lordships' judgment 
prima facie fall under the subject "property and civil 
rights in the province," included in s. 92 of the British 
North America Act, 1867. As already indicated, these 
matters are not in their Lordships' opinion covered direct
ly or incidentally by any of the subjects enumerated in 
s. 91. It is not suggested that they are of national import
ance and have attained such dimensions as to affect the 
body politic of the Dominion. 

In their Lordships' judgment, therefore, the impugned 
sections deal with matters not within the legislative com-
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11930] A.c. petence of the Parliament of the Dominion and cannot be 
ATTORNEY- supported. 

GENERAL 

TOR Having regard to the view which their Lordships take 
A™mA of the first question, the second question requires no 

ATTORNEY- answer. 
GENERAL 

BRITISH ^ r e i r i a m s *° deal with the third question. 
COLUMBIA. g 0 £a r a g ^ g qUesti0n deals with the sections which are 

REGULATION the subject of the first question it now requires no answer. 
OP F I S H 

CANNERIES That part of it, however, which deals with certain pro-
CASB- visions of the Special Mshery Regulations for the Province 

of British Columbia must be considered. The validity of 
these provisions is not attacked; their construction only is 
in question. 

The following are the terms of these provisions:— 

" Section 14.—Herring or Pilchard. 

" (3) If the captain of a herring or pilchard drag-seine 
or purse-seine boat that is being used in operating a her
ring or pilchard drag-seine or purse-seine is not himself the 
licensee of the said drag-seine or purse-seine, he shall re
quire a licence from the Minister to authorize his operation 
of the said drag-seine or purse-seine; and no other than a 
British subject shall be eligible for such licence. The fee 
for such licence shall be one dollar. 

[123] " Section 15.—Leases or Licences. 
" (1) (a) Except as herein otherwise provided fishing 

with nets or other apparatus, and the taking of abalone or 
crabs, except under licence from the Minister is prohibited; 
and in salmon fishing no one shall act as a boat puller or 
be otherwise employed in a boat used in salmon drifting, 
or as a helper, or in any other capacity in operating a 
purse-seine or drag-seine that is being used in salmon fish
ing except under licence from the Minister. 

" (b) No licence shall be granted to any person, com
pany or firm unless such person is a British subject resident 
in the province or is a returned soldier, who has served in 
His Majesty's Canadian Navy or Army overseas, or to such 
company or firm unless i t is a Canadian company or firm 
or is authorized by the Provincial Government to do busi
ness in the province. 
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"Section 24.—Salmon. [1930]A.C. 

" ( 7 . ) _ ( a ) No one shall fish for salmon for commercial A Q ^ ^ " 
purposes by means of trolling, except under licence from FOB 
the Minister. Each person in a boat that is being used A ^ A 

in trolling for salmon shall be required to have a licence." A Q ^ | J £ " 

The question here is one of construction. Do the regu- BE™fSH 

lations, rightly interpreted, give to the Minister any dis- COLUMBIA. 

cretion in granting or refusing a licence where i t is applied RBGÛ ITIo]sr 
for by a qualified person? 0F F lSH 

The regulations in question affect both public and private CASB-

rights of fishing. There is no express provision for with
holding a licence where a qualified applicant submits a 
proper application and pays the small prescribed fee, and 
in their Lordships' judgment there is nothing in the lan
guage of the regulations giving rise to a necessary impli
cation that the Minister has a discretion to grant or with
hold the licence. Their Lordships agree with the answer 
which the majority of the Supreme Court gave to the third 
question. 

In the result, therefore, the appeal fails, and should be 
dismissed, and their Lordships will humbly advise His 
Majesty accordingly. 

[124] In accordance with the usual practice there will 
be no costs of the appeal as between the appellant and the 
respondent Attorneys-General, but the respondent fisher
men will have their costs of the appeal. 

Solicitors for the appellant: Charles Russell & Co. 

Solicitors for the respondents: Gard, Lyell & Co.; Blake 
& Redden; Kays & Jones. 
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c- HENRIETTA MUIR EDWARDS AND OTHERS 

v. 

ATTORNEY-GENERAL FOR CANADA AND OTHERS 

(1930) A.C. 124f 

("PERSONS" CASE) 

ON APPEAL FROM THE SUPREME COURT OF CANADA 

Canada — Constitution, — Senate — Eligibility of Women — " Persons "— 
British North America Act, 1887 (SO & SI Vict., c. S), ss. 28, %. 

The word "persons" in s. 24 of the British North America Act, 1867, 
includes members of either sex; accordingly women having the quali
fications enacted by s. 23, can be summoned by the Governor General 
to the Senate of Canada. 

So held upon an examination of the Act, earlier Canadian, legislation 
being inconclusive as to the intention of the Imperial Parliament in 
the matter, and decisions in England based upon the disability at 
common law of women to hold public office being inapplicable to 
the interpretation of the Act. 

The provisions of 'the British North America Act, 1867, enacting a con
stitution for Canada should not be given a narrow and technical 
construction, but a large and liberal interpretation, so that the 
Dominion to a great extent, but within certain fixed limits, may 
be mistress in her own house, as the Provinces to a great extent, 
but within certain fixed limits, are mistresses in theirs. 

Judgment of the Supreme Court of Canada (1928) S.C.R. 276 reversed. 

APPEAL (No. 121 of 1928) by special leave from a 
judgment of the Supreme Court of Canada, dated April 
24, 1928, in answer to a question referred to that Court 
by the Governor General under s. 60 of the Supreme Court 
Act. 

[125] The question referred was "Does the word 
' persons' in s. 24 of the British North America Act, 
1867, include female persons? " 

By s. 24: 
The Governor General shall from time to time, in the Queen's 

name, by instrument under the Great Seal of Canada, summon qualified 
persons to the Senate; and, subject to the provisions of this Act, every 
person so summoned shall become and be a member of the Senate and 
a senator. 

•PEESEHT:—Lord Sankey L.C., Lord Darling, Lord Merrivale, Lord; 
Tomlin, and Sir Lancelot Sanderson, 

t Referred to post pp. 253, 254. 

14 CANADIAN CONSTITUTIONAL DECISIONS 

[1930] A.C. HENRIETTA MUIR EDW ARDS AND OTHERS 
'--v-' 

J.C.* 

1929 
'--v-' 

Oct.18. 

V. 

ATTORNEY-GENERAL FOR CANADA AND OTHERS 

(1930) A.C. 124 t 

("PERSONS" CASE) 

ON APPEAL FROM THE SUPREME COURT OF CANADA 

Canada- Constitution- Senate- Eligibility of Women-" Persons"
British North Amenca Act, 1867 (30 & 31 Vict., c. 3), ss. 23, 24. 

The word "persons" in s. 24 of the British N<rrth Ame.ri'-la Act, 1867, 
includes members of either sex; aooordingly women havmg thie quali
fications enacled by s. 23, can be summoned by the Governor General 
to the Selli9ite o.f Canada. 

So held upon Ml examination of the Act, erurlier Crun.adii!Jl legislation 
being inoonolusive a.s to the inrtention of the Imperial Parliament in 
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construction, but a large and libeml interpretation, so that the 
Dominion lto a great eEtent, bu.t within eel.11Jruin fixed limits, may 
be mistress in her -own house, as the Provinces to ~ ~eat extent, 
but WiithW. '-lertain fixed limits, .are mistresses in theirs. 

Judgment 'Of the Suplleme Court of Caruada (1928) S.C.R. 276 reversed. 

APPEAL (No. 121 of 1928) by special leave from a 
judgment of the Supreme {Jourt of Canada, dated April 
24, 1928, in answer to a question referred to that Court 
by the Governor General under s. 60 of the Supreme Court 
Act. 

(125] The question referred was "Does the word 
'persons ' in s. 24 of the British North America Act, 
1867, include female persons? " 

By s. 24: 
The Govern-or General shall from time to time, in the Queen's 

name, by insltrument under the Gr8lllt Seal of Canada, summ-on qualffied 
persons to the Senate; lll!ld, subjecl to the provisions of this Act, every 
pellOOn so summoned shall become ~ be :a member of too Seoo..te a.nd 
a senator. 

* PREsENT:-Lolld Sa.nkey L.C., Lolld Darling, Lolld Merrivale, Lord: 
Tomlin, .and Sir Laneelot Sanderson. 

t Referred to post pp. 253, 254. 
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B y s. 2 3 : [1930M.C. 

The qualifications of a senator shall be as follows:— ^ M t r n T * 
(1). He shall be of the full age of thirty years. (2). He shall be EDWARDS 

either a natural-born subject of the Queen, or a subject of the Queen «. 
naturalized by an Act of the Parliament of Great Britain, or of the ATTORNEY-
Parliament of the United Kingdom of Great Britain and Ireland, or of (jB^)g

EAIi 

the legislature of one of the provinces of Upper Canada, Lower Canada, CANADA 
Canada, Nova Scotia, or New Brunswick, before the union:, or of the — 
Parliament of Canada after the union. (3). He shall be legally or equit- "Persons" 
ably seised as of freehold for his own use and benefit of lands or tone-
ments held in free and common socage, or seised or possessed far his 
own use and benefit of lands or tenements held in franc-alleu or in roture, 
within the province for which he is appointed, of the value of four 
thousand dollars, over and above all rents, dues, debts, charges, mort
gages, and incumbrances due or payable out of or charged on or affect
ing the same. (4). His real and personal property shall be together worth 
four thousand dollars over and above Ms debts and liabilities. (5). He 
shall be resident in the province far which he is appointed. (6) In the 
case of Quebec he shall have his real property qualification in the elec
toral division for which he is appointed, or shall be resident in that 
division. 

The effect of other sections of the Act material to the 
question, more particularly ss. 41, 84, 133, is stated in the 
judgment printed below. 

The Supreme Court of Canada unanimously answered 
the question referred in the negative. Anglin C.J., whose 
judgment was concurred in by Lamont and Smith JJV and 
[126] substantially by Mignault J., came to the above 
conclusion because of the common law disability of women 
to hold public office. Duff J., while of opinion that that 
consideration should not be applied, came to the same con
clusion upon an examination of the provisions of the Act. 
The proceedings are reported at (1928) S.C.R. 276. 

1929. July 22, 23, 25, 26. Rowell K.C., with him Lym-
burn (A.-Q. for Alberta) and Frank Gahan for the appel
lants. 

Lafleur K.C., Hon. Geoffrey Lawrence K.C., with them 
Theobald Mathew, for the respondents. 

The arguments relied upon, both for the appellants and 
for the respondents, and the cases cited, appear from the 
judgment of the Judicial Committee. 
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HBNEIETTA 
MTJIK 

EDWAEDS 
V. 

ATTOBNEY-
GENBEAL 

FOR 
CANADA 

" Persons " 
Case. 

[1930] A.c. Oct. 18. The judgment of their Lordships was delivered 
by 

LOED SANKET L.C.—By s. 24 of the British North Amer
ica Act, 1867, it is provided that 

The Governor General shall from time to time, in the Queen's 
name, by instrument under the Great Seal of Canada, summon qualified 
persons to the Senate; and, subject to the provisions of this Act, every 
person so summoned shall become and be a member of the Senate and 
a senator. 

The question at issue in this appeal is whether the words 
" qualified persons " in that section include a woman, and 
consequently whether women are eligible to be summoned 
to and become members of the Senate of Canada. 

Of the appellants, Henrietta Muir Edwards is the 
Vice-President for the Province of Alberta of the National 
Council of Women for Canada; Nellie L. McClung and 
Louise C. McKinney were for several years members of 
the Legislative Assembly of the said province; Emily F. 
Murphy is a police magistrate in and for the said province; 
and Irene Parlby is a member of the Legislative Assembly 
of the said province and a member of the executive council 
thereof. 

On August 29, 1927, the appellants petitioned the Gov
ernor General in Council to refer to the Supreme Court 
certain questions touching the powers of the Governor 
General to [127] summon female persons to the Senate, 
and upon October 19, 1927, the Governor General in Coun
cil referred to the Supreme Court the aforesaid question. 
The case was heard before Anglin C.J., Duff, Mignault, 
Lamont, and Smith JJ., and upon April 24, 1928, the Court 
answered the question in the negative; the question being 
understood to be "Are women eligible for 'appointment 
to the Senate of Canada." 

The Chief Justice, whose judgment was concurred in by 
Lamont and Smith JJ., and substantially by Mignault J., 
came to this conclusion upon broad lines mainly because of 
the common law disability of women to hold public office 
and from a consideration of various cases which had been 
decided under different statutes as to their right to vote 
for a member of parliament. 

Duff J., on the other hand, did not agree with this view. 
He came to the conclusion that women are not eligible 
for appointment to the Senate upon the narrower ground 
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and from a consideramon of various cases which had b-een 
decided under different statutes as to their :right to vote 
for a member of parliament. 

Duff J., on the other hand, did not agroo with this view. 
He came to the conclusion that women are not eligible 
for appointment to the Senate upon the narrower ground 
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that upon a close examination of the British North Amer- [1930]A.C. 
ica Act, 1867, the word "persons" in s. 24 is restricted HENRIETTA 

to members of the male sex. The result therefore of the j J J ^ 
decision was that the Supreme Court was unanimously of ATTO^NBY_ 

opinion that the word "persons" did not include female GENERAL 

persons, and that women are not eligible to be summoned ^ ^ 
to the Senate. ,. _, — „ 

„ "Persons" 
Their Lordships are of opinion that the word persons Case. 

in s. 24 does include women, and that women are eligible 
to be summoned to and become members of the Senate 
of Canada. 

In coming to a determination as to the meaning of a 
particular word in a particular Act of Parliament, it is per
missible to consider two points, namely: (i) The external 
evidence derived from extraneous circumstances such as 
previous legislation and decided cases, (ii) The internal 
evidence derived from the Act itself. As the learned coun
sel on both sides have made great researches and invited 
their Lordships to consider the legal position of women 
from the earliest times, in justice to their argument they 
propose to do so and accordingly turn to the first of the 
above points, namely: (i) The external evidence derived 
from extraneous circumstances. 

[128] The exclusion of women from all public offices is 
a relic of days more barbarous than ours, but it must be 
remembered that the necessity of the times often forced on 
man customs which in later years were not necessary. Such 
exclusion is probably due to the fact that the deliberative 
assemblies of the early tribes were attended by men under 
arms, and women did not bear arms. " Nihil autem negue 
publicce neque privates rei, nisi armati, agunt": Tac. 
Germ., c. 13. Yet the tribes did not despise the advice 
of women. " Inesse quin etiam sanctum et providum 
putant, nee aut consilia earwn aspernantura ut responsa 
neglegunt": Germ., c. 8. The likelihood of attack ren
dered such a proceeding unavoidable, and after all what 
is necessary a t any period is a question for the times upon 
which opinion grounded on experience may move one way 
or another in different circumstances. This exclusion of 
women found its way into the opinions of the Roman 
jurists, Ulpian (A.D. 211) laying it down. " Femince ab 
omnibus officiis civUibus vel publicis remotce sunt": Dig. 
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[1930] A.C. 1.16.195. The barbarian tribes who settled in the Roman 
HBNKIETTA Empire, and were exposed to constant dangers, naturally 
EDWAEDS Preserved and continued the tradition. 

«• In England no woman under the degree of a Queen or 
ATTOENEY- ° ° • .1 

GENERAL a Regent, married or unmarried, could take part in the 
CANADA government of the State. A woman was under a legal 

t — „ incapacity to be elected to serve in Parliament and even 
Case. if a peeress in her own right she was not, nor is, entitled 

as an incident of peerage to receive a writ of summons 
to the House of Lords. 

Various authorities are cited in the recent case of Vis
countess Bhondda's Claim (1), where it was held that a 
woman was not entitled to sit in the House of Lords. 
Women were, moreover, subject to a legal incapacity to 
vote ait the election of members of Parliament: Coke, 4 
Inst., p. 5; Chorlton v. Lings (2); or of town councillor: 
Reg. v. Han aid (3); or to be elected members of a County 
Council: Beresford-Hope v. Sandhurst (4). They were ex
cluded by the common law from taking part in the admin
istration of justice either as judges [129] or as jurors, with 
the single exception of inquiries by a jury of matrons upon 
a suggestion of pregnancy: Coke, 2 Inst. 119; 3 Bl. Coram. 
362. Other instances are referred to in the learned judg
ment of Willes J. in Chorlton v. Lings (2). 

No doubt in the course of centuries there may be found 
cases of exceptional women and exceptional instances, but 
as Lord Esher M.R. said in De Souza v. Cobden (5). 

By the common law of England women are not in general deemed 
•capable of exercising public functions, though there are certain excep
tional cases where a well recognized custom to the •contrary has become 
established. 

An instance may be referred to in the case of women 
being entitled to act as churchwardens and as sextons, the 
latter being put upon the ground that a sexton's duty was 
in the nature of a private trust: Olive v. Ingram (6). Also 
of being appointed as overseer of the poor: Bex v. Stubbs 
(7). The tradition existed till quite modern times: see 
Bebb v. Law Society (8), where it was held by the Court 

(1) (1922) 2 A.C. 339. (5) (1891) 1 Q.B. 687, 691. 
(2) (1868) L.R. 4 C.P. 374. (6) (1738) 7 Mod. 263. 
(3) (1872) LH. 7 Q.B. 361. (7) (1788) 2 T.R. 395. 
(4) (1889) 23 QJBJD. 79. (8) (1914) 1 Ch. 286. 
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of Appeal that by inveterate usage women were under a [1930LA.C. 
disability by reason of their sex to become attorneys or HENRIETTA 

, . ., Mum 
solicitors. EDWARDS 

The passing of Lord Brougham's Act in 1850 does not v. 
appear to have greatly affected the current of authority. ( ^ S T 
Sect. 4 provided that in all acts words importing the mas- Q ™ ^ 
culine gender shall be deemed and taken to include female ^ — 
unless the contrary as to gender is expressly provided. "Pcaae? 

The application and purview of that Act came up for — 
consideration in Chorlton v. Lings (1), where the Court 
of Common Pleas was required to construe a statute passed 
in 1861, which conferred the parliamentary franchise on 
every man possessing certain qualifications and registered 
as a voter. The chief question discussed was whether by 
virtue of Lord Brougham's Act the words " every man " 
included women. Bovill C.J., having regard to the subject-
matter of the statute and its general scope and language 
and to the important and striking nature of the departure 
from the [130] common law involved in extending the 
franchise to women, declined to accept the view that Parlia
ment had made that change by using the term " man " 
and held that the word was intentionally used expressly 
to designate the male sex. Willes J. said: 

It is not easy to conceive that the framer of that Act, when be 
used the word " expressly," meant to suggest that what is necessarily 
or properly implied by language is not expressed by such, language. 

Great reliance was placed by the respondents to this 
appeal upon that decision, but in our view it is clearly 
distinguishable. The case was decided on the language 
of the Representation of the People Act, 1867, which pro
vided that "every m a n " with certain qualifications and 
" not subject to any legal incapacity" should be entitled 
to be registered as a voter. Legal incapacity was not de
fined by the Act, and consequently reference was necessary 
to the common law disabilities of women. 

A similar result was reached in the case of Nairn v. 
University of St. Andrews (2), where it was held under 
s. 27 of the Representation of the People (Scotland) Act, 
1868, which provided that every person whose name is 
for the time being on the register of the general council 
of such university dwIL being of full age and not subject 
to any legal incapacity, be entitled to vote in the election 

(1) (1868) LH. 4 C P . 3?4. (2) (190©) A.C 147 
«SM-1J 
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MXJIE 
EDWARDS 

v. 
ATTORNEY-

GENERAL 
FOR 

CANADA 

" Persons ' 
Case. 

[1930] A.c. of a member to serve in any future Parliament for such 
HENRIETTA university, that the word "person" did not include women, 

but the Lord Chancellor, Lord Lorebum, referred to the 
position of women at common law, and pointed out that 
they were subject to a legal incapacity. Both in this case 
and in the case of the Viscountess Rhondda the various 
judgments emphasize the fact that the legislature in deal
ing with the matter cannot be taken to have departed 
from the usage of centuries, or to have employed loose and 
ambiguous words to carry out a so momentous and funda
mental change. 

The judgment of the Chief Justice in the Supreme Court 
of Canada refers to and relies upon these cases, but their 
Lordships think that there is great force in the view taken 
[131] by Duff J. with regard to them, when he says that 
s. 24 of the British North America Act, 1867, must not be 
treated as an independent enactment. The Senate, he 
proceeds, is part of a parliamentary system, and in order 
to test the contention based upon this principle that women 
are excluded from participating in working the Senate or 
any other institution set up by the Act one is bound to 
consider the Act as a whole and its bearings on this subject 
of the exclusion of women from public office and place. 

Their Lordships now turn for a moment to the special 
history of the development of Canadian legislature as bear
ing upon the matter under discussion. 

The Province of Canada was formed by the union under 
the Act of Union, 1840, of the two Provinces of Upper and 
Lower Canada respectively, into which the Province of 
Quebec as originally created by the royal proclamation of 
October 7, 1763, and enlarged by the Quebec Act, 1774, had 
been divided under the Constitutional Act of 1791. In the 
Province of Quebec from its first establishment in 1763 
until 1774, the Government was carried on by the Governor 
and the Council, composed of four named persons and 
eight other " persons " to be chosen by the Governor from 
amongst " the most considerable of the inhabitants or of 
other persons of property in Our said Province." 

The Quebec Act of 1774 entrusted the government of 
the Province to a Governor and Legislative Council of such 
"persons" resident there, not exceeding twenty-three, nor 
less than seventeen, as His Majesty shall be pleased to 
appoint. 
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The Constitutional Act of 1791 upon the division of the E1930]A.C 
Province of Quebec into two separate Provinces to be HBNBIBTTA 

called the Provinces of Upper and Lower Canada estab- E ^ L 
lished for each Province a legislature composed of the three ATTO£NET_ 

estates of Governor, Legislative Council and Assembly em- GENBBAL 

powered to make laws for the peace, order and good govern- C™^A 

ment of the Provinces. The Legislative Council was to — 
consist of a sufficient number of discreet and proper g^f8 

"persons" not less than seven for Upper Canada and 
fifteen for Lower Canada. 

[132] Under the Act of Union, 1840, these two Prov
inces were reunited so as to constitute one Province under 
the name of the Province of Canada, and the Legislative 
Council was to be composed of such " persons " being not 
fewer than twenty as Her Majesty shall think fit. 

In 1865 the Canadian legislature under the authority of 
the Imperial Act passed an Act which altered the con
stitution of the Legislative Council by rendering the same 
elective. 

The new constitution as thus altered continued till the 
Union of 1867. 

It will be noted that in all the Acts the word "persons" 
is used in respect of those to be elected members of the 
Legislative Council, and there are no adjectival phrases so 
qualifying the word as to make it necessarily refer to males 
only. 

In Quebec, just as in England, there can be found cases 
of exceptional women and exceptional instances. For ex
ample, in certain districts—namely, at Trois Rivieres in 
1820—women apparently voted, while in 1828 the return
ing officer in the constituency of the Upper Town of 
Quebec refused to receive the votes of women. 

In 1834 the Canadian Parliament passed an Act of Par
liament excluding women from the vote, but two years 
later the Act was disallowed, because the Imperial Govern
ment objected to another section in it. 

The matter, however, was not left there, and in 1849 by 
a statute of the Province of Canada (12 Viet., c. 27), s. 46, 
it was declared and enacted that no woman is or shall be 
entitled to vote at any election, whether for any county 
or riding, city or town, of members to represent the people 
of this Province in the Legislative Assembly thereof. 
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[1930] A.C. 

HENRIETTA 
M U I R 

EDWARDS 
v. 

ATTORNEY-
GENERAL 

FOR 
CANADA 

" Persons " 
Case. 

The development of the Maritime Provinces proceeded 
on rather different lines. From 1719 to 1758 the Provin
cial Government of Nova Scotia consisted of a Governor 
and a Council, which was both a legislative and an execu
tive body composed of such fitting and discreet "persons," 
not exceeding twelve in number, as the Governor should 
nominate. A general assembly for the Province was called 
in 1757, and [133] thereafter the legislature consisted of a 
Governor and Council and General Assembly. In 1838 the 
executive authority was separated from the Legislative 
Council, which became a distinct legislative branch only. 

In 1784 a part of the territory of the Province of Nova 
Scotia was erected into a separate Province to be called 
New Brunswick, and a separate government was estab
lished for the Province, consisting of a Governor and Coun
cil composed of certain named persons and other persons 
" to be chosen by you from amongst the most considerable 
of 'the inhabitants of or persons of property," but required 
to be men of good life and of ability suitable to their 
employment. In 1832 the executive authority was sepa
rated and made distinct from the Legislative Council. In 
the Province of Nova Scotia there was in the early Acts 
governing the election of members of the General Assembly 
no express disqualification of women from voting, but by 
the revised statutes of Nova Scotia (second series) in 1859 
the exercise of the franchise was confined to male subjects 
over twenty-one years of age, and a candidate for election 
was required to have the qualification which would enable 
him to vote. 

In the Province of New Brunswick by the Provincial 
Act (11 Vict., c. 65), s. 17, the Parliamentary franchise 
was -confined to male persons of the full age of twenty-
one years who possessed certain property qualifications. 

It must, however, be pointed out that a careful examina
tion has been made by the assistant keeper of public records 
of Canada of the list containing the names of the Executive 
and Legislative Councils and Houses of Assembly in Quebec 
(including those of Upper and Lower Canada), of the 
Province of Canada, of the Province of Nova Scotia and 
of the Province of New Brunswick down to 1867, and on 
none of the lists did he find the name of a person of the 
female sex. 
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Act (11 Vict., c. 65), s. 17, the P.arliamentary franchise 
was confined to male persons of the full age of twenty
one years who possessed oortain property qualifications. 

It must, however, be pointed out that a careful examina
tion has been made by the assistant keeper of public records 
of Canada of the list containing the names of the Executive 
and Legislative Councils and Houses of Assembly in Quebec 
(including those of Upper and Lower Canada), of the 
Province of Canada, of the Province of Nova Scotia and 
of the Province of New Brunswick down to 1867, and on 
none of the lists did he find the name of a person of the 
female sex. 
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Such briefly is the history and such are the decisions [19301A.C 
in reference to the matter under discussion. HENEIETTA 

No doubt in any code where women were expressly ex- E D ^ , S 

eluded from public office the problem would present no ATTO^^ET_ 

difficulty, but where instead of such exclusion those en- GENERAL 

titled to be [134] summoned to or placed in public office C™^A 

are described under the word "person" different considera- — 
" Persons " 

tions arise. _ Case. 
The word is ambiguous, and in its original meaning — 

would undoubtedly embrace members of either sex. On 
the other hand, supposing in an Act of Parliament several 
centuries ago it had been enacted that any person should 
be entitled to be elected to a particular office it would have 
been understood that the word only referred to males, but 
the cause of this was not because the word "person" could 
not include females but because a t common law a woman 
was incapable of serving a public office. The fact that no 
woman had served or has claimed to serve such an office 
is not of great weight when it is remembered that custom 
would have prevented the claim being made or the point 
being contested. 

Customs are apt to develop into traditions which are 
stronger than law and remain unchallenged long after the 
reason for them has disappeared. 

The appeal to history therefore in this particular matter 
is not conclusive. 

As far back as Stradling v. Morgan (1) it was laid down 
that extraneous circumstances may be admitted as an aid 
to the interpretation of a statute, and in Herron v. Rath-
mines and Rathgar Improvement Commissioners (2) Lord 
Halsbury L.C. said: 

The subject-matter with which the legislature was dealing, and the 
facte existing at the time with respect to which the legislature was legis
lating, are legitimate topics to consider in &3rertaining what was the 
object and purpose of the legislature in passing the Act, 

but the argument must not be pushed too far, and their 
Lordships are disposed to agree with Farwell L.J. in Rex 
v. West Riding of Yorkshire County Council (3), 
although, k may, perhaps, be legitimate to call history in aid to show 
what facts enated to bring aboafc a statute, the inferences to be drawn 
therefrom are extremely aE#vt: 

see Craies, Statute Law, 3rd ed., p . 118. 

(1) (1669) 1 Plow. 1W. (2) (1892) A.C. 498, 602 
(3) (1906) 2 KM. em, 718. 

PRIVY COUNCIL 23 

Such briefly is the history and such are the decisions [19~A.c. 
in reference to the matter under discussion. fuNRIETTA 

No doubt in any rode where women were expressly ex- E~w~s 
eluded from public office the problem wou~d present no ATTO~~~ 
difficulty, but where instead of such excluSlon those en- GENERAL 

titled to be [134] summoned to or plooed in public office c:~A 
are described under the word "person" different considera- -"Persons'' 
tions arise. Case. 

The word is ambiguous, and in its original meaning 
would undoubtedly embraoo members of either sex. On 
the other hand, supposing in an Act of Parliament several 
centuries .ago it had been enacted that any person should 
be entitled to be elected to a particular office it would have 
been understood that the word only referred to males, but 
the cause of this was not because the word "person" could 
not include females but because •at common law a woman 
was incapable of serving a public office. The fa;ct that no 
woman had served or has claimed to serve such an office 
is not of great weight when it is remembered that custom 
would have prevented the claim being made or the point 
being contested. 

Customs are apt to develop into traditions which are 
stronger than law and remain unchallenged long after the 
reason for them has disappeared. 

The appeal to history therefore in this particular matter 
is not conclusive. 

As far back as Stradling v. M organ (1) it was laid down 
that extraneous circumstances may be admitted as an aid 
to the interpretation of a statute, and in Herron v. Rath
mines and Rathgar Improvement Commissioners (2) Lord 
Halsbury L.C. said: 

The trubjeet-maflter with whieh the Iegiala.ture wm:~ dealing, e.nd 1:1he 
faots existing at the time with respoot to which the legislature was legis
ltr.ting, are legitimate topics to eonaider in '!l.SOOI'Itai:ning what wsa the 
object. and purpose of the legislature in paeaing <the Acl, 

but the argument must not be pushed too far and their 
Lordships are <lisposed to agree with Farwell L.J. in Rex 
v. West Riding of Yorkshire County Council (3), 
although, it may, perhaps, be legitimate to ooJl hl8tocy in e.id >to ahow 
what. faeta eDited t.o bring about & Bt.&tme, the inferesooes to be drawn 
therefrom are extremely a1if§ht: 

see Craies, Statute Law, 3rd ed., p. 118. 
(1) (lSiil) 1 Plolr. 100. (2) (1892) A.C. 498, 502. 

(3) (1900} 2 K.B. 6'16, 716. 

Scott Reid
Rectangle



24 CANADIAN CONSTITUTIONAL DECISIONS 

HBNBIETTA 
Mum 

EDWABDS 
v. 

ATTOKNET-
GENEBAL 

FOB 
CANADA 

" Persons " 
Case. 

[1930] A.c. Over and above that, their Lordships do not think it 
right to apply rigidly to Canada of to-day the decisions and 
the [135] reasons therefor which commended themselves, 
probably rightly, to those who had to apply the law in 
different circumstances, in different centuries, to countries 
in different stages of development. Referring therefore to 
the judgment of the Chief Justice and those who agreed 
with him, their Lordships think that the appeal to Roman 
law and to early English decisions is not of itself a secure 
foundation on which to build the interpretation of the 
British North America Act of 1867. 

Their Lordships fully appreciate the learned arguments 
set out in his judgment, but prefer, on this part of the 
case, to adopt the reasonings of Duff J., who did not agree 
with the other members of the Court, for reasons which 
appear to their Lordships to be strong and cogent. As he 
says: 

Nor am I convinced that the reasoning based upon the "extraneous 
circumstances " we are asked to consider (the disabilities of women under 
the common law and <the law and practice of Parliament in respect of 
appointment to public place or office) establishes a rule of interpretation 
for the British North America Act, by which the construction of powers, 
legislative and executive, bestowed in general terms is controlled by a 
presumptive exclusion of women from participating in the working of the 
institutions set up by the Act. 

Their Lordships now turn to the second point—namely, 
(ii.) the internal evidence derived from the Act itself. 

Before discussing the various sections they think it 
necessary to refer to the circumstances which led up to 
the passing of the Act. 

The communities included within the Britannic system 
embrace countries and peoples in every stage of social, 
political and economic development and undergoing a con
tinuous process of evolution. His Majesty the King in 
Council is the final Court of Appeal from all these com
munities, and this Board must take great care therefore 
not to interpret legislation meant to apply to one com
munity by a rigid adherence to the customs and traditions 
of another. Canada had its difficulties both at home and 
with the mother country, [136] but soon discovered that 
union was strength. Delegates from the three Maritime 
Provinces met in Charlottetown on September 1, 1864, to 
discuss proposals for a maritime union. A delegation from 
the coalition government of that day proceeded to Char-
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lottetown and placed before the maritime delegates their [1930LA.C. 
schemes for a union embracing the Canadian Provinces. HENRIETTA 

As a result the Quebec conference assembled on October E ] ^ D S 

10, continued in session till October 28, and framed a Arao^rar_ 
number of resolutions. These resolutions as revised by the GENERAL 

delegates from the different Provinces in London in 1866 0™^A 

were based upon a consideration of the rights of others and — „ 
expressed in a compromise which will remain a lasting case. 
monument to the political genius of Canadian statesmen. — 
Upon those resolutions the British North America Act of 
1867 was framed and passed by the Imperial legislature. 
The Quebec resolutions dealing with the Legislative Coun
cil—namely, Nos. 6--24r-^even if their Lordships are en
titled to look at them, do not shed any light on the subject 
under discussion. They refer generally to the "members" 
of the Legislative Council. 

The British North America Act planted in Canada a 
living tree capable of growth and expansion within its 
natural limits. The object of the Act was to grant a 
Constitution to Canada. "Like all written constitutions 
it has been subject to development through usage and 
convention ": Canadian Constitutional Studies, Sir Robert 
Borden (1922), p . 55. 

* Their Lordships do not conceive it to be the duty of 
this Boards—it is certainly not their desire—to cut down 
the provisions of the Act by a narrow and technical con
struction, but rather to give it a large and liberal interpre
tation so that the Dominion to a great extent, but within 
certain fixed limits, may be mistress in her own house, as 
the Provinces to a great extent, but within certain fixed 
limits, are mistresses in theirs. " The Privy Council, in
deed, has laid down that Courts of law must treat the 
provisions of the British North America Act by the same 
methods of construction and exposition which they apply 
to other statutes. But there are statutes and statutes; and 
the strict construction deemed [137] proper in the case, for 
example, of a penal or taxing statute or one passed to 
regulate the affairs of an English parish, would be often 
subversive of Parliament's real intent if applied to an Act 
passed to ensure the peace, order and good government of 
a British Colony " : see Clement's Canadian Constitution 
3rd ed., p. 347.# 

• . . •Cited -with approval in British Coal Corporation Case post 
pp. 26M. 
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[1930] A.c. The learned author of that treatise quotes from the argu-
HENRIETTA ment of Mr. Mowat and Mr. Edward Blake before the Privy 

Council in St. Catherine's Milling and Lumber Co. v. The 
Queen (1): 

That Act should be on all occasions interpreted in a large, liberal 
and comprehensive spirit, considering the magnitude of the subjects with 
which it purports to deal in very few words. 

With that their Lordships agree, but as was said by the 
Lord Chancellor in Brophy v. Attorney-General of Mani
toba (2), the question is not what may be supposed to 
have been intended, but what has been said. 

It must be remembered, too, that their Lordships are 
not here considering the question of the legislative com
petence either of the Dominion or its Provinces which arise 
under ss. 91 and 92 of the Act providing for the distribution 
of legislative powers and assigning to the Dominion and 
its Provinces their respective spheres of Government. Their 
Lordships are concerned with the interpretation of an Im
perial Act, but an Imperial Act which creates a constitution 
for a new country. Nor are their Lordships deciding any 
question as to the rights of women but only a question as 
to their eligibility for a particular position. No one, either 
male or female, has a right to be summoned to the Senate. 
The real point at issue is whether the Governor General has 
a right to summon women to the Senate. 

The Act consists of a number of separate heads. 
The preamble states that the Provinces of Canada, Nova 

Scotia and New Brunswick have expressed their desire to 
be federally united into one Dominion under the Crown 
of the United Kingdom of Great Britain and Ireland with 
a constitution similar in principle to that of the United 
Kingdom. 

[138] Head No. 2 refers to the union. 
Head No. 3, ss. 9 to 16, to the executive power. 
It is in s. 11 that the word "persons," which is used 

repeatedly in the Act, occurs for the first time. 
I t provides that the persons who are members of the 

Privy Council shall be from time to time chosen and sum
moned by the Governor General. 

(1) (1888) 14 App. Cas. 46, 50; 
Cam., vol. I, 300, 394. 

(2) (1805) A.C. 202, 218; Cam., 
vol. I, 457, 460. 

26 CANADIAN CONSTITUTIONAL DECISIONS 

[1930] A.C. The learned author of that treatise quotes from the argu-...._,__. 
I!ENRIETTA ment of Mr. Mowat and Mr. Edward Blake before the Privy 
E~~s Council in St. Catherine's Milling and Lumber Co. v. The 

v. Queen (1): 
ATTORNEY

GENERAL 
FOR 

CANADA 

That Act should be on all occasions interpreted in a large, liberad 
and comprehensive spirit, oonsidering the magnitude of the subjects with 
which it purports to deal in very few words. 

" Persons " 
Case. With that their Lordships agree, but as was said by the 

Lord Chancellor in Brophy v. Attorney-General of Mani
toba (2), the question is not what may be supposed to 
have been intended, but what has been said. 

It must be remembered, too, that their Lordships are 
not here considering the question of the legislative com
petence either of the Dominion or its Provinces which arise 
under ss. 91 and 92 of ,the Act providing for the distribution 
of legislative powers and assigning to the Dominion and 
its Provinces their respective spheres of Government. Their 
Lordships .are concerned with the interpretation of an Im
perial Act, but an Imperial Act which creates a constitution 
for a new country. Nor are their Lordships deciding any 
question as to the rights of women but only a question as 
to their eligibility for a particular position. No one, either 
male or female, has a right to be summoned to the Senate. 
The real point ,at issue is whether the Governor General has 
a right to summon women to the Senate. 

The Act consists of a number of separate heads. 
The preamble states that the Provinces of Canada, Nova 

Scotia and New Brunswick have expressed their desire to 
be federally united into one Dominion under the Crown 
of the United Kingdom of Great Britain and Ireland with 
a constitution similar in principle to that of the United 
Kjngdom. · 

[138] Head No. 2 refers to the union. 
Head No. 3, ss. 9 to 16, to the executive power. 
It is in s. 11 that the word "persons," which is used 

repeatedly in the Act, occurs for the first time. 
It provides that the persons who are members of the 

Privy Council shall be from time to time chosen and sum
moned by the Governor General. 

(1) (1888) 14 Aw. Cas. 46, 50; 
Cam., ViOl. I, 390, 394. 

(2) (1895) A.C. 202, 216; Oam., 
vol. I, 457, 469. 



PRIVY COUNCIL 27 

The word "person," as above mentioned, may include [1930LA.C. 
members of both sexes, and to those who ask why the HBNBIETTA 

word should include females the obvious answer is why E ^ ^ D S 

should it not? In these circumstances the burden is upon v. 
those who deny that the word includes women to make GENERAL 

out their case. CANIDA 

Head No. 4 (ss. 17-20) deals first with the legislative « P e ~ M » 
power. Sect. 17 provides that there shall be one Parlia- Case, 
ment for Canada consisting of the Queen, an upper house 
styled the Senate, and the House of Commons. Sects. 21-
36 deal with the creation, constitution and powers of the 
Senate. They are the all important sections to consider 
in the present case, and their Lordships return to them 
after briefly setting out the remaining sections of the Act. 

Sects. 37-57 deal with the creation, constitution and 
powers of the House of Commons with special reference 
to Ontario, Quebec, Nova Scotia and New Brunswick, which 
were the first Provinces to come in under the scheme, 
although power was given under s. 146 for other Provinces 
to come in, which other Provinces have availed themselves 
of. 

Head No. 5 (ss. 58-90) deals with the Provincial consti
tutions, and defines both their executive and legislative 
powers; head No. 6 (ss. 91-95) deals with the distribution 
of legislative powers; head No. 7 (ss. 96-101) deals with 
the judicature; head No. 8 (ss. 102-126) deals with rev
enues, debts, assets and taxation; head No. 9 (ss. 127-144) 
deals with miscellaneous provisions; head No. 10 (s. 145) 
deals with the intercolonial railway; and head No. 11 (ss. 
146, 147) deals with the admission of other colonies. 

Such being the general analysis of the Act, their Lord
ships turn to the special sections dealing with the Senate. 

f139] It will be observed that s. 21 provides that the 
Senate shall consist of seventy-two members, who shall be 
Btyled senators. The word "member" is not in ordinary 
English confined to male persons. Sect. 24 provides that 
the Governor General shall summon qualified persons to 
the Senate. 

As already pointed out, "persons" is not confined to 
members of the male sex, but what effect does the adjec
tive "qualified" before the word "persons" have? 
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In their Lordships' view it refers back to the previous 
section, which contains the qualifications of a senator. 
Sub-ss. 2 and 3 appear to have given difficulties to the 
Supreme Court. Sub-s. 2 provides that the qualification 
of a senator shall be that he shall be either a natural born 
subject of the Queen, naturalized by an Act of Parliament 
of Great Britain or of one of the Provincial Legislatures 
before the union or of the Parliament of Canada after the 
union. The Chief Justice in dealing with this says that 
it does not include those who become subjects by marriage, 
a provision which one would have looked for had it been 
intended to include women as being eligible. 

The attention of the Chief Justice, however, was not 
called to the Aliens Act, 1844 (7 & 8 Vict., c. 66), s. 16 
of which provides that any woman married or who shall 
be married to a natural born subject or person naturalized 
shall be deemed and taken to be herself naturalized, and 
have all the rights and privileges of a natural born subject. 
The Chief Justice assumed that by common law a wife 
took her husband's nationality on marriage, but by virtue 
of that section any woman who marries a natural born or 
naturalized British subject was deemed and taken to be 
herself naturalized. Accordingly, s. 23, sub-s. 2, uses lan
guage apt to cover the case of those who become British 
subjects by marriage. 

Their Lordships agree with Duff J. when he says: 
I attach no importance to the use of the masculine personal pronoun 

in s. 23, and, indeed, very little importance t o t he provision in s. 23 with 
regard to nationality, 

and refer to s. 1 of the Interpretation Act, 1889, which in 
s. 1, sub-s. 2, [140] provides that words importing the 
masculine gender shall include females. 

The reasoning of the Chief Justice would compel their 
Lordships to hold that the word "persons" as used in 
s. 11 relating to the constitution of the Privy Council for 
Canada was limited to " male persons," with the resultant 
anomaly that a woman might be elected a member of the 
House of Commons but could not even then be summoned 
by the Governor General as a member of the Privy Council. 

Sub-s. 3 of s. 23 provided that the qualification of a 
senator shall be that he is legally and equitably seised of 
a freehold for his own use and benefit of lands and tene-
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s. 1, sub-s. 2, [l40J provides that words importing the 
masculine gender shall in-clude females. 

The reasoning of the Chief Justice would compel their 
Lordships to hold that the word " persons " as used in 
s. 11 relating to the constitution of the Privy Oouncil for 
Canada was limited to "male persons," with the resultant 
anomaly that a woman might be elected ,a member of the 
House of Commons but could not even then be summoned 
by the Governor General as a member of the Privy Council. 

Sub-s. 3 of s. 23 provided that the qualification of a 
senator shall be i:hat he is legally and equitably seised of 
a freehold for his own use and benefit of lands and tene-
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ments of a certain value. This section gave some trouble [19301A.C. 
to Duff J., who says that subsection points to the exclu- HENRIETTA 

sion of married women, and would have been expressed E ^ ^ , s 

in a different way if the presence of married women had v. 
been contemplated. Their Lordships think that this dim- GENERAL 

culty is removed by a consideration of the rights of a C ^ A 

woman under the Married Women's Property Acts. A — 
married woman can possess the property qualrfication re- ^ase. 
quired by this sub-section. Apart from statute a married — 
woman could be equitably seised of freehold property for 
her own use only, and by an Act respecting certain separate 
rights of property of married women, consolidated statutes' 
of Upper Canada, cap. 73, s. 1, it is provided: 

Every woman who has married since May 4, 1859, or who marries 
after this Act 'takes effect, without any marriage contract or settlement, 
shall and may, notwithstanding her coverture, have, hold and enjoy all 
her real and personal property in as full and ample a manner 
as if she continued sole and unmarried 

Their Lordships do not think it possible to interpret the 
word "persons" by speculating whether the framer of the 
British North America Act purposely followed the system 
of Legislative Councils enacted in the Acts of 1791 and 
1840 rather than that which prevailed in the Maritime 
Provinces for the model on which the Senate was to be 
formed, neither do they think .that either of these sub
sections is sufficient to rebut the presumption that the word 
" persons " includes [141] women. Looking at the sections 
which deal with the Senate as a whole (ss. 21-36) their 
Lordships are unable to say that there is anything in those 
sections themselves upon which the Court could come to a 
definite conclusion that women are to be excluded from 
the Senate. 

So far with regard to the sections dealing especially with 
the Senate—are there any other sections in the Act which 
shed light upon the meaning of the word "persons"? 

Their Lordships think that there are. For example, s. 41 
refers to the qualifications and disqualifications of persons 
to be elected or to sit or vote as members of the House of 
Assembly or Legislative Assembly, and by a proviso it is 
said that until the Parliament of Canada otherwise pro
vides at any election for a member of the House of Com
mons for the district of Algoma, in addition to persons 
qualified by the law of the Province of Canada to vote, 

PRIVY COUNCIL 29 

ments of a certain value. This section gave some trouble [19~A.c. 
to Duff J. who says that subsection points to the exclu- HENRIETTA 

' d Mum sion of married women, and would have been eX!presse EnwARDs 

in a different way if the presence of married women had A v. _ 

been contemplated. Their Lordships think that this diffi- ~~ 
cultv is removed by a consideration of the rights of a c.~~~A 

Wo~an under the Married Women's Property Acts. A ,, 
. . "Persons 

married woman -can possess the property qualification ]}e- ea.se. 
quired by this sub-section. Apart from statute a married 
woman could be equita;bly seised of freehold pr.operty for 
her own use only, 1and by an Act respecting certain separate 
rights of property of married women, .consolidated statutes' 
of Upper Canada, cap. 73, s. 1, it is pmvided: 

Every woman who has married since May 4, 1859, or who rorurries 
after this Act ·bakes effeClt, without any m<Lmage oontrMt ·or sebtl€illlen.t, 
sh.'lll and may, notwithstanding her •coverture, ha.ve, hold •and enjoy all 
her real and poerso.nal propel.'ty . . • . • in M ful:l and ample a =nner 
as if she -continued sole and unmarried. . . . . 

Their Lordships do not think it possible to interpret the 
word "persons" by speculating whether the framer of the 
British North America Act purposely followed the system 
of Legislative Councils enacted in the Acts of 1791 and 
1840 rather than that which prevailed in the Maritime 
Provinces for the model on whlch the Senate was to be 
formed, neither do they think .that either of these sub
sections is suffident to rebut the presumption that the word 
"persons" includes [141] women. Looking at the sections 
which deal with the Senate as 'a whole (ss. 21-36) their 
Lordships are unable to say that there is anything in those 
sections themselves upon which the Court could come to a 
definite conclusion that women are .to be excluded from 
the Senate. 

So far with regard to the sections dealing especially with 
the Senate---are there any other sections in the Act which 
shed light upon the meaning of the word "persons"? 

Their Lordships think that there are. For example, s. 41 
refers to the qualifications and disqualifications of persons 
to be elected or to sit or vote as members of the House of 
A~mbly or Legislative Assembly, and by a proviso it is 
~d that until the Parliament of Canada otherwise pro
VIdes at any election for a member of the House of Com
mon:' for the district of Algoma, in addition to pers0111s 
qualified by the law of the Province of Canada to vote, 



30 CANADIAN CONSTITUTIONAL DECISIONS 

[1930] A.c. every male British subject aged twenty-one or upwards 
HHNBIETTA being a householder shall have a vote. This section shows 
EIWABDS

 a distinction between " persons " and " males." If persons 
v. excluded females it would only have been necessary to say 

GENERAL" every person who is a British subject aged twenty-one years 
FOR̂  o r upwards shall have a vote. 

" Persons " Again in s. 84, referring to Ontario and Quebec, a similar 
Case. proviso is found stating that every male British subject in 

contradistinction to " person" shall have a vote. 

Again in s. 133 it is provided that either the English 
or the French language may be used by any person or in 
any pleadings in or issuing from any court of Canada 
established under this Act and in or from all or any of the 
courts of Quebec. The word " person " there must include 
females, as it can hardly have been supposed that a man 
might use either the English or the French language but 
a woman might not. 

If Parliament had intended to limit the word "persons" 
in s. 24 to male persons it would surely have manifested 
such intention by an express limitation, as it has done in 
ss. 41 and 84. The fact that certain qualifications are set 
out in s. 23 is not an argument in favour of further limit
ing the class, [142] but is an argument to the contrary, 
because it must be presumed that Parliament has set out 
in s. 23 all the qualifications deemed necessary for a sena
tor, and it does not state that one of the qualifications is 
that he must be a member of the male sex. 

Finally, with regard to s. 33, which provides that if any 
question arises respecting the qualifications of a senator 
or a vacancy in the Senate the same shall be heard and 
determined by the Senate that section must be supple
mented by s. 1 of the Parliament of Canada Act, 1875, and 
by s. 4 of c. 10 of R.S. Can., and their Lordships agree with 
Duff J. when he says, 
ES yet, no concrete case has arisen to which the jurisdiction of the Senate 
could attach. We are asked for advice on the general question, and that, 
I think, we are bound to give. I t has, of oouise, only the force of an 
advisory opinion. The existence of this jurisdiction of the Senate does 
not, I think, affect the question of substance. We must assume that the 
Senate would decide in accordance with the law. 

The history of these sections and their interpretation in 
Canada is not without interest and significance. 
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From confederation to date both the Dominion Parlia- [1930] A.c 
ment and the Provincial legislatures have interpreted the HENRIETTA 

word "persons" in ss. 41 and 84 of the British North E ^ ™ s 

America Act as including female persons, and have legis- , v. 
lated either for the inclusion or exclusion of women from GENBBAL 

the class of persons entitled to vote and to sit in the Parlia
ment and Legislatures respectively, and this interpretation 
has never been questioned. c S T 

From confederation up to 1916 women were excluded 
from the class of persons entitled to vote in both Federal 
and Provincial elections. From 1916 to 1922 various 
Dominion and Provincial Acts were passed to admit women 
to the franchise and to the right to sit as members in both 
Dominion and Provincial legislative bodies. At the present 
time women are entitled to vote and to be candidates: 
(1) At all Dominions elections on the same basis as men. 
(2) At all Provincial elections save in the Province of 
Quebec. 

[143] From the date of the enactment of the Interpre
tation Acts in the Province of Canada, Nova Scotia and 
New Brunswick prior to confederation and in the Dominion 
of Canada since confederation and until the franchise was 
extended, women have been excluded by express enactment 
from the right to vote. 

Neither is it without interest to record that when upon 
May 20, 1867, the Representation of the People Bill came 
before a Committee of the House of Commons, John Stuart 
Mill moved an amendment to secure women's suffrage, and 
the amendment proposed was to leave out the word "man" 
in order to insert the word "person" instead thereof: see 
Hansard, 3rd series, vol. ckxxvii, col. 817. 

A heavy burden lies on an appellant who seeks to set 
aside a unanimous judgment of the Supreme Court, and 
this Board will only set aside such a decision after con
vincing argument and anxious consideration, but having 
regard: (1) To the object of the Aci^-namely, to provide 
a constitution for Canada, a responsible and developing 
btate; (2) that the word "person" is ambiguous, and may 
include members of either sex; (3) that there are sections 
in the Act above referred to which show that in some cases 
the word "person" must include females; (4) that in some 
sections the words "male persons" are expressly used when 
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[1930] A.C. 

HENRIETTA 
M u m 

EDWAKDS 
v. 

ATTOKNET-
GENEEAL 

FOR 
CANADA 

" Persons " 
Case. 

it is desired to confine the matter in issue to males; and 
(5) to the provisions of the Interpretation Act; thedr Lord
ships have come to the conclusion that the word "persons" 
in s. 24 includes members both of the male and female sex, 
and that, therefore, the question propounded by the Gov
ernor General should be answered in the affirmative, and 
that women are eligible to be summoned to and become 
members of the Senate of Canada, and they will humbly 
advise His Majesty accordingly. 

Solicitors for appellants and for Attorney - General for 
Quebec: Blake & Redden. 

Solicitors for Attorney - General for Canada: 
Russell & Co. 

Charles 
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ERIE BEACH COMPANY, LIMITED 

v. 

ATTORNEY-GENERAL FOR ONTARIO 

(1930) A.C. 161 

OK APPEAL FROM THE SUPREME COURT OF ONTARIO, 

APPELLATE DIVISION 

Canada (Ontario)—Succession duty—Shares in Ontario company—Business 
conducted in United States—Situation of shares—Liability of company 
for duty—Legislative authority of Province—Succession Duty Act (RJS. 
Ont., 1914, c. 24), ss. 7, 10, sub-s. £—British North America Act, 1867 
(SO & SI Vict., c. S), s. 98, head 8. 

The Succession Duty Act of Ontario provides by s. 7 that property situate 
in Ontario shall be subject to a succession duty; and by s. 10, sub-s. 2, 
that any corporation or person allowing a transfer of property which 
is subject to the duty before the duty has been paid or secured shall 
be liable to pay the duty. 

The appellant company was incorporated under the Ontario Companies 
Act, and had its chief office in that Province. All its meetings, whether 
of shareholders or directors, were held at Buffalo, TLS.A.; the com
pany's business was conducted from its office there; its books and 
records were kept, shares issued, and transfers made and recorded, at 
the office in Buffalo. 

Held (1) thai, as by the Ontario Companies Act the shares of the com
pany could be effectually dealt with only in Ontario, shares of which 
e, deceased person resident in the United States was the registered 
holder, and shares which he was entitled to have allotted under a 
contract with the company, were property situate in Ontario, and 
liable to duty under s. 7 of the Succession Duty Act; (2) that a. 10, 
sub-s. 2 of the Act was not indirect taxation so as to be invalid 
under s. 92, head 2, of the British North America Act, 1867, as a 
company or person thereby made Kable to pay the duty was not 
entitled to recoupment by anybody. 

Brassard v. Smith [1925] A.C. 371 (1) and Attorney-General for British 

Columbia v. Canadian Pacific Ry. Co. [1927] A.C. 934 (2) applied. 
Judgment of the Supreme Court of Ontario affirmed. 

APPEAL (No. 41 of 1929) from a judgment of the 
Appellate Division of the Supreme Court of Ontario (Janu
ary 14, 1929) reversing a judgment of Logie J. (December 
30, 1927). 

(1) Own., vol. II, 396. (2) Cam, vol. n , 441. 

•PrasBN*:—Lord Sankey L.C^ Lord Darting, Lord Memvafe, Lord 
Tomlin and Mr. Justice Duff. 
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ATTORNEY-
GENERAL 

FOR 
ONTARIO. 

[1930] A.c. [162] The appellant company brought an action against 
ERIE BEACH the respondent in the Supreme Court of Ontario, claiming 
Co. LIMITED o n a n ag r e e c j statement of facts that certain shares in the 

appellant company registered in the name of F. V. E. 
Bardol, deceased, and certain further shares in the company 
to an allotment of which he was entitled by contract with 
the company, were not subject to duty under the Ontario 
Succession Duty Act (R.S. Ont., 1914, c. 24); and that the 
company was not liable to pay the duty if it allowed a 
transfer of the shares to be made before the duty was paid. 

The questions arising were: (1) whether the shares in 
question were "property situate in Ontario," so as to be 
liable to duty under s. 7 of the above Act; and, if they 
were, (2) whether s. 10 of Act (as amended by 15 Geo. V, 
c. 13, s. 7), which provided that the company should be 
liable to pay the duty if it allowed a transfer of the shares 
before the duty was paid or secured, was ultra vires under 
the British North America Act, 1867. 

The facts and the material provisions of the Succession 
Duty Act appear from the judgment of the Judicial Com
mittee. 

The trial judge (Logie J.) held that the shares were not 
liable to duty under the Act, and made the declaration 
prayed. 

On appeal to the Appellate Division the decision was 
reversed, and the suit dismissed. The learned judges 
(Mulock, C.J. and Magee, Hodgins, and Grant JJ.) held 
that the shares were property situate in Ontario, and that 
accordingly the duty was payable out of the estate; also, 
that s. 10 of the Act was intra vires. The appeal is re
ported at 63 Ont. L.R. 469. 

1929. July 15/16. Tilley K.C. and Kingstone K.C. for 
the appellants. Liability to the duty in respect of the 
issued shares, and in respect of the shares not allotted at 
the death of the deceased, should be considered separately. 
The issued shares were not property " situate in Ontario " 
within s. 7 of the Act. Although the head office of the 
company was in Ontario, its by-laws gave it authority to 
hold meetings of its shareholders and directors outside the 
Province and provided [163] that transfers of shares could 
be recorded otherwise than at the head office. All the meet
ings of shareholders and of directors were held at Buffalo, 
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in the United States, and the book recording transfers of [i930]A.c. 
shares was kept there. Upon a transfer being passed by EEIB BEACH 

the directors, and entered in the book, the transferee be- Co L*MITED 

came ent i t led to a certificate. T h e certificate issued by a A ™ ° E ^ ' 
Canadian company is a certificate t h a t t h e person named p0B 

is owner of t h e shares, n o t t h a t h e is on t h e share register; °KTABI°-
not being on t h e register a t t h e head office would no t b e 
conclusive against h im. T h e Supreme Court, applying 
Attorney-General v. Higgins (1); Brassard v. Smith (2); 
and In re Aschrott (3) held that the situation of the shares 
was the place where they could be dealt with effectually j 
the Court was wrong in holding that that place was 
Ontario. Although the company was to be regarded as 
resident in Ontario it was domiciled in the United States, 
and the shares were in the possession of the deceased, who 
was there domiciled. With regard to the balance of the 
shares: they did not stand in the name of the deceased, 
nor were they held in trust for him; his rights in relation to 
them were contractual. The situation of that asset was the 
place for the performance of the contract by the allotment 
of the shares; that place was Buffalo. In any case there 
could be no liability on the company save under s. 10 of 
the Act, and that section was ultra vires the Provincial 
Legislature under the British North America Act, 1867, 
s. 92, head 2. Sub-s. 1 was ultra vires, because it made the 
situation of the head office the test, even if the shares were 
situate outside Ontario. Sub-s. 2 was ultra vires, because 
it was not direct taxation, in that it imposed liability for 
the duty upon persons other than those who it was in
tended should pay it: Burland v. The King (4). 

W. A. Greene K.C. and A. W. Marquis K.C. for the 
respondent. Under the authorities already referred to the 
issued shares were situate where they could be effectually 
dealt with; that was at the head office of the company in 
[164] Ontario. By the Ontario Companies Act, as. 56, 57, 
60, 118 and 119, the ahares were transferable only in the 
book containing the names of the shareholders, which book 
had to be kept at the head office. A person not on that regis
ter was not a shareholder. The situation of the shares to 
be allotted was the place where they could effectually 

(1) (1857) 2 H . 4 N . 339. (3) (1927) 1 Ch. 313, 320. 
(2) (1«25) A£J. 371. (4) (1922) 1 A.C. 215 
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(4) (1922) 1 A.C. 215. 
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[1930] A.c. be reduced into possession; that, for the above reasons, 
ERIE BEACH was also the head office in Ontario. Sect. 10 of the Sue-
Co. LIMITED e e s s i o n Duty Act is intra vires. The provision in sub-s. 2 
ATTORNEY- is not an indirect tax. It is not a tax at all, but a penalty 

"FOB**1, upon the company if it voluntarily breaks the law. I t is 
ONTARIO. n o t indirect, since a company made liable under the pro

vision has no means of recovering the duty from the share
holders' estate. Mill's definition of direct and indirect 
taxes is merely a working rule; the substance of the im
pugned provision must be looked at: Rex v. Caledonian 
Collieries (1). 

Tilley K.C. in reply referred to Attorney-General for 
British Columbia Y.Canadian Pacific Ry. Co. (2). 

Nov. 7. The judgment of their Lordships was delivered 
by 

LOKD MERRIVA^E.—The Erie Beach Company, Ld., appeals 
against the judgment of the Appellate Division of the 
Supreme Court in an action upon an agreed statement 
of facts wherein the company prayed a declaration that 
certain shares of its capital stock registered in the name 
of Frank V. E. Bardol, deceased, and other like shares 
allotable to him under a contract of his with the com
pany were not upon his death subject to duty under the 
Ontario Succession Duty Act; a declaration that the com
pany is not under s. 10 of the Act liable to pay duty in 
respect of a transfer of such shares permitted by the com
pany before payment of succession duty thereon or secur
ity given for the payment of the same; and a declaration 
that s. 10 of the Act in so far as it purports to impose the 
last mentioned duty on the company is ultra vires of the 
Province of Ontario. 

Frank V. E. Bardol was at all material times domiciled 
in the State of New York in the United States of America. 
The [165] plaintiff company is incorporated in Ontario 
under the Ontario Companies Act, 1914, having as it chief 
object the establishment, ownership and conduct of an 
amusement park upon a site at the village of Fort Erie on 
the Canadian shore of Lake Erie, within easy reach of the 
city of Buffalo. Mr. Bardol was apparently the person 

(1) (1828) A.C. S58. (2) (1927) AD. 934. 
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chiefly concerned in the undertaking. In consideration of [1930] A.c. 
assignments of property made by him to the company 9,000 ERIE BEACH 

preferred and 1,000 ordinary shares of $100 each therein, 
fully paid, were agreed to be issued to him; 100 of the ordi
nary shares were issued, 96 to him and 4 to nominees of his. 
The remainder were to be issued when and as he should 
direct, and remained unissued at his death in April, 1925. 
Probate of the will of Frank V. E. Bardol was granted in 
1925 in the proper court in the State of New York. The 
plaintiff company in 1926 issued certificates for the testa
tor's previously unissued shares, but was notified on behalf 
of the Attorney-General of Ontario that it would be held 
liable under the terms of the Provincial statutes if it should 
permit any transfer before succession duty had been paid 
or secured. Thereupon the company brought the present 
action. At first instance judgment was given in its favour, 
but the Appellate Division was unanimously of opinion 
against the several contentions raised by the plaintiffs. 
The Court held the shares to be subject to succession duty, 
the statute intra vires of the Provincial Legislature, and 
the contingent liability of the company under s. 10 to be 
well founded in law. 

The Ontario Succession Duty Act (R.S.O., 1914, c. 24) 
by s. 7 imposes succession duty on " all property situate 
in Ontario and any income therefrom passing on the death 
of any person, whether the deceased was at the time of his 
death domiciled in Ontario or elsewhere," and no question 
was raised but that this enactment, so far as s. 7 goes, is 
within the legislative powers of the Province as a measure 
of direct taxation within the terms of the British North 
America Act, 1867, s. 92. What was mainly in dispute upon 
the hearing at this Board was whether the shares in ques
tion were assets of the testator situate in Ontario. There 
was, however, the [166] further question whether, in any 
view of the matter, s. 10 of the statute, imposing liability 
not upon succession to shares, but upon the corporation in 
which the shares exist, without the accrual of any sueces-
sory interest in them to the company, is or is not inddreet 
taxation and so beyond the legislative powers of the 
Province. 

The material words of s. 10, as amended in 1925, are: 
No property in Ontario belonging to any deceased person 
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[1930] A.c. at the time of his death or held in trust for him, whether 
ERIE BEACH such deceased person was at the time of his death domi-
Co. LIMITED ^ ^ j n Ontario or elsewhere, shall be transferred . . . 

until the duty, if any, is paid or security given therefor, 
and any corporation or person allowing such property to be 
so transferred . . . contrary to this sub-section shall 
be liable for such duty." 

The nature of the property in the shares in question 
depends in the main—if not wholly—upon the terms of 
the enactment under which the plaintiff company subsists: 
the Ontario Companies Act (R.S., Ont., 1914, c. 178). 
This statute of the Provincial Legislature provides for the 
grant of incorporation by the Lieutenant-Governor in Coun
cil, for purposes whereto the authority of the Legislature 
extends, to be set forth in the petition for incorporation. 
One of the antecedent requirements for incorporation is a 
statement by the petitioner or petitioners of a place in 
Ontario where the head office of the company is to be 
situate. The shares are by s. 56 to be deemed to be per
sonal estate transferable on the books of the company. 
Under s. 60 no transfer is valid or effectual save 'as exhibit
ing the rights of the parties thereto toward each other until 
entry thereof is made in the books of the company. By
law 22 of the company provides, further, that the shares 
shall be transferable only by the recording of the transfer 
on the stock-book of the company at their head office or 
the office of their transfer agents, if any, and the company's 
authorized form of certificate states that the shares are 
transferable only on the books of corporation by the holder 
in person or his attorney upon surrender of the certificate 
properly indorsed. By s. 118 of the statute the company's 
[167] register of shares and shareholders is required to be 
kept at its head office "within Ontario," and (by s. 119) 
available for inspection. There is provision in the statute— 
see ss. 52 and 119—for relaxation of the stringency of some 
relevant provisions by special Act, or letters patent, or by
laws, or leave of the Lieutenant-Governor, but no such 
special sanction exists in this case. By s. 121 of the statute 
jurisdiction is given to the Supreme Court of Ontario to 
order rectification of the books, and to determine questions 
of title in relation to the shares. 

On the face of the statutory conditions above enumer
ated, it must be seen that if the corporation has a local 
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habitation Ontario is its locality. For the appellants, how- [19301A.C. 
ever, facts are relied upon such as in the case of an indi- EBIH BEACH 

vidual might well have warranted an argument, that the Co-L™ITBD 

person in question had chosen as his place of domicil the ATTORNEY-
IrTflSn^R AT 

State of New York and had followed u p his choice by FOB 
action effectual to secure domicil there. ONTARIO. 

Frank V. E . Bardol and his associates in the organization 
of the company and the conduct of its affairs appear to 
have been all of them people of the State of New York. 
Every meeting of the company, whether of shareholders or 
of directors, took place in the City of Buffalo; the manage
ment of the company's business was conducted from its 
office in Buffalo; its books, records and documents were 
kept there; the common shares actually issued were issued 
there, and such transfers as took place were made and 
recorded there. 

The appellants contended tha t shares in a joint stock 
company have no local situation, that , like debts and other 
choses in action and rights arising ex-contractu, they con
stitute property of which the value—applying the maxim 
" Mobilia sequuntur personam "—is taxable a t the place of 
domicil of the deceased possessor. This view was adopted 
by Logie J. a t the trial of the action. 

A series of judicial decisions extending from Attorney-
General v. Higgins (1) , in the Court of Exchequer in 1857, 
to Brassard v. Smith (2) , before this Board in 1924, have 
[168] ascertained beyond possible doubt the test which 
must be applied to determine the local situation of the 
shares of a joint stock company when tha t fact has to be 
determined in order to decide as to liability to or immunity 
from local taxation. Cotton v. The King (3) and Burland 
v. The King (4) , which were much discussed in t he argu
ment here, show the working of t he rule, b u t do not qualify 
it as previously laid down. 

I n Attorney-General v. Higgins (1 ) , as in Brassard v. 
Smith (5), duty upon shares was in question. In Attorney-
General v. Higgins (1) Baron Martin held that when trans-

CD 2 H . 4 N . 330. 
(2) (MB) A.C. 371; Cam., vol 

n , 396. 
(3) <I*M) A.C. 15»; Cam, vol. 

I, "m. 

(4) (1622) 1 A.C. 215; Cam., 
vol. II, 262. 

(6) (1925) AG. 371; Cam, voL 
n , 395. 
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[1930] A.c. fer of shares in a company must be effected by a change 
EBIB BEACH in the register, the place where the register is required by 
Co. LIMITED j a w £0 j j e jjgp^ determines the locality of the shares. Lord 
ATTOBNET- Dunedin, in delivering the judgment of this Board in Bras-

^vw^ sard v. Smith, epitomized the crucial inquiry in a sen-
ONTABIQ. tence—" Where could the shares be effectually dealt with?" 

The circumstances relied upon by the appellants which 
show the predilection of the members of the plaintiff com
pany for transacting its business in Buffalo—so far as they 
might — have, in their Lordships' opinion, no material 
weight. The shares in question can be effectually dealt 
with in Ontario only. They are therefore property situate 
in Ontario and subject to succession duty there. 

The remaining question in the case is whether the lia
bility purported to be created by s. 10, sub-s. 2, of the 
statute in question is of such a nature as to render the sub
section null as being made without authority; that is to 
say, as exceeding the power of the Provincial Legislature 
under the British North America Act, 1867, s. 92, to make 
laws in relation to direct taxation within the Province. On 
behalf of the appellants it was contended that the statute, 
in so far as it purports to create a liability in the plaintiff 
company, does not in truth impose succession duty on the 
company, but lays a tax upon persons not concerned in the 
succession in question in the expectation and with the in
tention that they shall indemnify themselves at the expense 
of those actually [169] interested in the succession. " A 
direct tax," it was said on undoubted authority, " is one 
which is demanded from the very person who it is intended 
or desired should pay it. Indirect taxes are those which are 
demanded from one person in the expectation and the 
intention that he shall indemnify himself at the expense 
of another." The practical distinction between direct and 
indirect taxation formulated by John Stuart Mill in his 
Political Economy is, as was pointed out in Attorney-
General for British Columbia v. Canadian Pacific By. Co. 
(1), "not a legal definition," but " a fair basis for testing 
the character of the tax in question." The question to be 
answered in the present case is not much helped by con
sidering whether the impost effected by s. 10, sub-s. 2, re
sembles more nearly stamp duties such as were held in 

(1) (1927) A.C. 984, 938; Cam., vol. II, 441, 444. 
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(1) (1927) A.C. 934, 938; Cam., vol. II, 441, 4.44. 
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Attorney-General for Quebec v. Reed (1), to be a form of [1930] A.c. 
indirect taxation, or duties on licences, which in Bank of ERIE BEACH 

Toronto v. Lambe (2) were found to be direct taxes, or Co.LIMITED 
indeed by examination of various other cases to which their ATTORNEY-

Lordships were referred. It is in truth this—Is the inten
tion of s. 10, sub-s. 2, that when a corporation allows prop
erty of a deceased person to be transferred without pro
vision previously made for succession duty, the corporation 
shall incur a liability beginning and ending with itself and 
answerable so far as legal liability goes out of its corporate 
funds alone, or does the section intend that the corpora
tion shall pay the succession duty on behalf of the persons 
concerned, and by so doing become entitled to recover from 
such persons the amount paid? 

The answer to the question so stated must be determined 
by the terms of the statute. Sect. 10, sub-s. 2, it will be 
seen, does two things. It enacts a prohibition in the words 
following: "No property in Ontario belonging to any de
ceased person at the time of his death or held in trust for 
him, whether such deceased person was at the time of his 
death domiciled in Ontario or elsewhere, shall be trans
ferred, paid or given to the person entitled thereto until the 
duty, if any, is paid [170] or security given therefor." Next 
it proceeds to provide that "Any corporation or person 
allowing such property to be so transferred, paid or given 
contrary to this subsection shall be liable for such duty." 

The statute makes no provision for reimbursement of the 
company from any quarter, and no such provision can be 
implied. Breach of a statutory prohibition is prima facie 
a misdemeanour. I t could no doubt be argued on the part 
of a person convicted of the misdemeanour of a wilful 
breach of the prohibition here under consideration that 
his guilt involved him only in the liability created by the 
second enactment in the subsection, and if that question 
arises it will be determined. Meantime, it is sufficient to 
say, as is said in the judgment of the learned Chief Justice 
in the Court of Appeal, " that subsection penalises a com
pany which permits any property of a deceased 'person to 
be transferred to the beneficiary until the duty payable in 

U) (1884) 10 App. Cas. 141; 
Cam., vol. I , 380. 

(2) (1887) 12 App. Cai . 575; 
Cam., vol. I , 378. 
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(1) (1~) 10 .Aw. Csa. 141; 
Cam., YGI. I, 300. 

(2) (1887) 12 Ap.p. Ca.S. 575; 
Cam., vol. I, 378. 
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[1930] A.c. respect thereof is paid, and a company so penalised is not 
ERIE BEACH entitled to recover the penalty from the beneficiary." 

v. Their Lordships will humbly advise His Majesty that the 
GENERAL" appeal should be dismissed. The costs here and below will 
„ «>E be borne by the appellants. 
ONTARIO. 

Solicitors for appellants: Lawrence Jones & Co. 

Solicitors for respondent: Blake & Redden. 
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1930 

March 5. 

A T T O R N E Y - G E N E R A L F O R B R I T I S H C O L U M B I A [193WA.C 

JCT* 

v. 
MCDONALD MURPHY LUMBER COMPANY, 

LIMITED 

(1930) A.C. 357f 
ON APPEAL PROM THE SUPREME COURT OF BRITISH COLUMBIA 

Canada (British Columbia)—Legislative power—Taxation—Export tax— 
Custom* and Excise—Indirect taxation—Timber—Forest Act (Rev. 
Stat, of B.C., 19%, c. 98), s. 58—British North America Act, 1887 
(SO & 81 Vict., c. S), s. 9%, head 2; s. 122. 

Sect. 58 of the Forest Act, 1924, of British Columbia, imposed a tax upon 
all timber out within the Province, except that upon which a royalty 
was payable, but provided that in the case of timber used or manu
factured in the Province there should be a rebate of nearly the whole 
tax. The Act prohibited under penalty the export of any timber 
without a certificate that the tax due in respect of it had been paid:— 

Held, that the tax was invalid because it was an export tax, and so 
fell within the category of duties of customs and excise, which the 
Dominion legislature had exclusive power to impose by s. 122 of the 
British North America Act, 1867; also because it w.as indirect taxa
tion, and therefore not within the legislative power of tihe Province 
under s. 92, head 2, of that Act. 

A tax levied on a commercial commodity upon the occasion of its 
•exportation in pursuance of trading transactions 'cannot be described 
as a tax whose incidence, by its nature, is such ifchat it is finally borne 
by the first payer and is not susceptible of being passed on. 

Judgment of the Supreme Court of British Columbia affirmed. 

APPEAL (No. 115 of 1929) by special leave from a 
judgment of the Supreme Court of British Columbia, dated 
May 23, 1929. 

The respondents brought an action in the Supreme Court 
against the appellant, claiming (inter alia) a declaration 
that & 58, of the Forest Act, 1924, of British Columbia, 
which imposes a tax upon timber cut within the Province, 
and as. 62 and 127 of that Act, so far as they implemented 
s. 68, were ultra vires the Provincial legislature. 

[358] The provisions of the sections in question and the 
material facts appear from the judgment of the Judicial 
Committee. 

•BBKBDW:—Loud Bknesborgh, Lord Memvafe, Lord TomKn, Lord 
HumeU of Kfflowan, «ad Lord Macmillan. 

f Befewad to post, pp. 231, 233-4 
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ATTORNEY-GENERAL FOR BRITISH COLUMBIA [19301 A.c • 

V. 

McDOKALD MURPHY LUMBER COMPANY, 
LIMITED 

(1930) A.C. 357 t 

ON APPEAL FROM THE SUPREME COURT OF BRITISH COLUMBIA 

Canada (BritiJ,h Columbia)-Legislative power-Taxation-Export taz-
Cusiom~ and Euise-Indirect taxation-Timber-Forest .Act (Rev. 
Stat. of B.C., 1924-, c. 93), s. 58-British North .America .Act, 1867 
(30 & 81 Vict., c. 3), s. 92, head 2; s. 122. 

Sect. 58 of the Forest Aot, 1924, of British Columbia, irup.ooed a tax upon 
all timber out within the P!loV'ince, e:s:cept thillt urpo.n. which a ro)'lalty 
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under s. 92, head 2, of that Act. 
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as a tax whose incidenoo, by its nature, :is such !\hat it is :finally borne 
by the first payer and is not susceptible of being passed o.n. 

Judgment of the Supreme Court of British Columbia .affirmed. 

APPEAL (No. 115 of 1929) by special leave f<rom a 
judgment of the Supreme Court of British Columbia, dated 
May 23, 1929. 

The respondents brought ·an action in the Supreme Court 
against the appellant, claiming (inter alia) .a declaration 
that s. 58, of the Forest Act, 1924, Df British Columbia, 
which imposes a tax upon timber cut within the Province, 
and BB. 62 and 127 of that Act, so far as they implemented 
s. 58, were ultra vires the Provincial legislature. 

[358J The provisions of the sections in question and the 
material facts appear from the judgment of the Judicial 
Committee . 

.., •~:-Loru Bia.neaburgh, Lord Mexriva.Ie, wrd Tom.Jin, Lord 
~~USBeH of KiD~ tmd Lord Mru:m.illan. 

t RefenOO: to 'P'OBf., pp_ 231, 233-4. 
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[1930] A.c. The action was tried by Morrison C.J., who held that the 
ATTORNEY- taxation, owing to its nature and the general tendency to 

GENERAL p a g s ft o n ^0 a purchaser, was indirect, and therefore not 
FOR 

BRITISH within the Provincial legislative power under s. 92, head 2, 
COLUMBIA Qf ^ B r i t i g h N < ) r t h A m e r i c a A c t j 1867_ H e a c c o rdmgly 
MCDONALD m a c j e the declaration prayed. 

M U R P H Y ^ J 

COM'ANY Special leave to appeal was granted by the Judicial 
LIMITEP. Committee. 

1930. Feb. 6, 7, 10. Hon. Geoffrey Lawrence K.C. and 
Wilfred Barton for the appellant. The tax imposed by 
s. 58 of the Forest Act is a tax upon property—namely, cut 
timber—and is therefore direct taxation within s. 92, head 
2, of the British North America Act, 1867. The decision 
of the Board in City of Halifax v. Fairbanks' Estate (1), 
that a tax upon property is a direct tax, and that a con
sideration of its ultimate incidence was inadmissible, is not 
confined to immovable property. Duties of customs and 
excise are by their nature indirect taxes, because bonded 
warehouses provide machinery for their being passed on. 
The Forest Act contains no machinery for that purpose. 
The evidence showed that the tax made no difference in the 
price of the timber in the State of Washington. It was a 
tax imposed upon the owner, with provisions enabling him 
to defer payment until he realized the value of the timber. 
A.-G. for British Columbia v. Canadian Pacific Ry. Co. (2), 
which was relied on below, is distinguishable, as there the 
tax was in effect upon dealings with a commodity in the 
Province. The terms of s. 121 of the British North Amer
ica Act, 1867, show that that and the following sections 
deal with taxes on importation into a Province. The tim
ber tax should be considered as part of the Provincial 
scheme of taxation upon land according to its produce. That 
appears, as timber grown upon land granted before 1887 
being subject to a royalty was not taxed by s. 58. [Refer
ence was made also to A.-G. for [359] Quebec v. Queen 
Insurance Co. (3); Bank of Toronto v. Lambe (4) ; Brew
ers' and Maltsters' Association for Ontario v. A.-G. for 
Ontario (5); Smith v. Vermilion Hills Rural Council (6); 

(1) (1928) A.C. 117. (4) (1887) 12 App. Oas. 675. 
(2) (1927) A.C. 934. (5) (1897) A.C. 231. 
(3) (1878) 3 App. Cas. 1090. (6) (1916) 2 A.C. 569. 
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ica Act, 1867, show that that and the following sections 
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(1) (1928) A.C. 117. 
(2) (1927) A.C. 934. 
(3) (1878) 3 App. Cas. 1090. 

(4) (1887) 12 A:pp. Cas. 575. 
(5) (1897) A.C. 231. 
(6) (1916) 2 A.C. 569. 
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In re Validity of Manitoba Act (1); A.-G. for Manitoba [1930^A.C. 
v. A.-G. for Canada (2).] ATTOKNEY-

E. P. Davis K.C. for the respondents. The object of G B*|R A L 

the timber tax was not to raise revenue but to prevent BMTISH 

the export of timber. It was an export tax. That is clear, °™MBIA 

as the Act subjects unexported timber to a light tax, which MCDONALD 

moreover has not been eollected since 1914. A Provincial LUMBER 

legislature cannot do indirectly what it has not power to ^ ™ T 

do directly: Madden v. Nelson and Fort Sheppard Ry. (3). 
The Dominion legislature has exclusive power under s. 122 
of the Act of 1867 as to duties of custom and excise. Cus
tom duties by accepted definitions are duties imposed upon 
commodities exported or imported: Halsbury's Laws of 
England, vol. xxiv., p. 587. The legislative power of the 
Dominion in any matter is exclusive: A.-G. for Canada v. 
A.-G. for Ontario (4); Union Colliery Co. of British Colum
bia v. Bryden (5); Toronto Electric Commissioners v. 
Snider (6). Although the Dominion in the exercise of its 
legislative powers may in certain circumstances invade the 
field of Provincial legislative power, the converse is not 
the case: A.-G. for Ontario v. A.-G. for the Dominion (7); 
In re Alberta Ry. Act (8). Levying a customs duty upon 
a commodity is not a taxation of property; it falls within 
the Dominion powers under s. 91, head 2, as to the regula
tion of trade and commerce: A.-G. of British Columbia 
v. A.-G. of Canada (9). The Dominion legislature has dealt 
with the levying of customs duties upon timber and other 
commodities in R.S., Can., 1927, c. 63, originally passed 
in 1897. Further, the tax now in question was not direct 
taxation within s. 91, head 2, of the Act of 1867. From 
its nature there would be [360] a tendency to pass it on 
to a purchaser; that being so, it is not necessary to show 
that it actually was passed on: Rex v. Caledonian Col
lieries (10). In that case, as in this, it was contended that 
the tax was one upon property. [Reference was made also 
to In re Hudson's Bay Co. v. Heffernan (11) and Security 
Export Co. v. Hetherington (12). 

(1) (1924) S.CR. 317, 322. (8) (1913) 48 Can. S.CJR. 9, 22, 
(2) (1925) AC. 561. 29. 
(3) (1898) AX5. 626. (9) (1922) 64 Can. S.CR. 377, 
(4) (1898) AXi. TOO, 714. 382, 384; [1924] A.C. 22. 
(6) (1899) A£). 580, 588. (10) (1928) A.C. 368. 
(6) (1926) A.C. 398, 408. (11) (1917) 3 W.W. Rep. 167. 
(7) (1928) AX). 348, 359, 360. (12) (1923) S.C.R.. 539; (1924) 

A.C. 988. 
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(2) (1925) A C. 561 29. 
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[1930] A.c. Hon. Geoffrey Lawrence K.C. in reply. A Provincial 
ATTORNEY- legislature has power under s. 92, head 13 (property and 

GBTOE"L C*V^
 rignts)> t o protect and conserve the natural products 

BEITISH of the Province. If, and so far as, the timber tax is not 
° \ within s. 92, head 2, it can be justified under s. 92, head 13. 

^MD°raiYD ^ e t a x w a s n o t witllin the legislative power of the 
LUMBER Dominion as to the regulation of trade and commerce, 
LIMITED7 because that head does not authorize the Dominion to 

— legislate as to a particular trade in a Province: Citizens 
Insurance Co. of Canada v. Parsons (1); Toronto Electric 
Commissioners v. Snider (2) 

E. P. Davis K.C. referred on that point to A.-G. for 
Canada v. A.-G. for Alberta (3). 

March 4. The judgment of their Lordships was deliv
ered by 

LORD MACMILLAN.—The controversy in this appeal re
lates to the validity of an enactment of the legislature of 
the Province of British Columbia imposing a tax on timber 
cut within the Province. 

The tax was originally imposed in 1903 in substantially 
its present form by a Provincial statute of that year, and 
was subsequently re-enacted with unimportant alterations 
until in s. 58 of the Forest Act, being c. 93 of the revised 
statutes of British Columbia, 1924, it assumed the form in 
which its legality is now for the first time challenged. 

The section reads as follows: " 58. There shall be due 
and payable to His Majesty a tax upon all timber cut with
in [361] the Province, save and except that upon which a 
royalty is reserved by this Act or the 'Timber Royalty 
Act,' or that upon which any royalty or tax is payable 
to the Government of the Dominion, which tax shall be 
in accordance with the following Schedules: " The first 
schedule deals with "timber suitable for the manufacture 
of lumber and shingles," which it classifies into three grades, 
to be taxed respectively at $2, $1.50 and $1 per 1,000 feet, 
board measure, " provided that a rebate of all the tax over 
one cent per thousand feet board measure shall be allowed 
when the timber upon which it is due or payable is manu-

(1) (1881) 7iApp, Oae.9e,112,113. (2) (1925) A.C. 396, 409. 
(3) (1916) 1 A.C. 588, 597. 
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lates to the validity of an enactment of the legislature of 
the Province of British Columbia imposing a tax on timber 
cut within the Province. 

The tax was originally imposed in 1903 in substantially 
its present form by a Provincial statute of that year, and 
was subsequently re-enacted with unimportant alterations 
until in s. 58 of the Forest Act, being c. 93 of the revised 
statutes of British Columbia, 1924, it assumed the form in 
which its legality is now for the first time challenged. 

The section reads as follows: " 58. There shall be due 
and payable to His Majesty a tax upon all timber cut with
in [361] the Province, save and except that upon which a 
royalty is reserved by this Act or the ' Timber Royalty 
Act,' or that upon which any royalty or tax is payable 
to the Government of the Dominion, which tax shall be 
in a-ccordance with the following Schedules: " The first 
schedule deals with "timber suitable for the manufacture 
of lumber and shingles," which it classifies into three grades, 
to be taxed respectively at $2, $1.50 and $1 per 1,000 feet, 
board measure, " provided that a rebate of all the tax over 
one cent per thousand feet board measure shall be allowed 
when the timber upon which it is due or payable is manu-

(1) (1881) 7 ;Ap.p. Cas. 96,.112,113. (2) (1925) A.C. 396, 409. 
(3) (1916) 1 A.C. 588, 597. 
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factured or used in the Province." Schedule No. 2 deals [1930] A.c. 
with piles, poles and crib timber, schedule No. 3 with ATTORNEY-

railway-ties, mining props and lagging, pulp-wood and G E ^ K A L 

cordwood, and schedule No. 4 with shingle or other bolts BRITISH 
„ , £ x £ • j- i_ • C O L U M B I A 

of cedar, nr or spruce, taxes oi varying amount being v_ 
assigned to the different categories. To each of these other MCDONALD 

. , . . . MtTEPHY 

schedules, as to the first, is appended a proviso remitting, LUMBER 

by way of rebate, all the tax over one cent when the timber L°MITEI>Y 

is used in the Province. 
Sect. 62 of the statute prohibits, under a penalty, the 

export or removal from the Province of any timber in 
respect of which any tax is payable to His Majesty in right 
of the Province unless a permit is obtained from an officer 
of the Forest Board certifying that all taxes so payable in 
respect thereof have been paid and confers on the Minister 
of lands drastic powers for the enforcement of the Act. 

Sect. 127 requires every owner of granted lands and 
every holder of a timber lease or licence on lands whereon 
any timber is cut in respect of which any tax is payable, 
and every person dealing in any timber cut from any such 
lands and every person operating a mill or other industry 
which cuts or uses timber upon which any tax is payable, to 
keep correct books of account of all timber cut for or re
ceived by him and to render monthly statements to the 
district forester, "and the owner, lessee or licensee or person 
dealing in the timber or operating the mill or other industry 
as aforesaid shall pay monthly all such sums of money as 
are shown to be due, to the Minister." 

[362] The respondent company are engaged in the busi
ness of logging, and sell both locally and for export timber 
which they cut upon lands granted to them or their prede
cessors. Having entered into a contract to sell a consign
ment of their logs to a purchaser in the State of Washing
ton, U.S.A., they applied to the customs officials of the 
Dominion government for clearance, which was refused on 
the ground that they did not hold an export permit from the 
Provincial government. The officers of the forest branch of 
the Provincial government declined to grant an export per
mit except on payment of the tax now in question. There
upon the respondent company instituted the present pro
ceedings against the Attorney-General for British Columbia 

l 
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factured or used in the Province." Schedule No. 2 deals [1930] A.c. 
'----r--' 

with piles, poles and crib timber, .schedule No. 3 with ATTORN:cY-

railway-ties, mining props and lagging, pulp-wood and Gm~~RAL 
cord wood, and schedule No. 4 with shingle or other bolts BaiTrsH 

CoLUMBIA of cedar, fir or spruce, taxes of varying amount being v. 

assigned to the different categories. To each of these other M~~~:~o 
schedules, as to the first, is appended a proviso remitting, LuMBER 

h h h · b CoMPANY by way of rebate, all t e tax over one cent w en t e t1m er LIMITED 

is used in the Province. 

Sect. 62 of the statute prohibits, under a penalty, the 
export or removal from the Province of any timber in 
respect of which any tax is payable to His Majesty in right 
of the Province unless a permit is obtained from an officer 
of the Forest Board certifying that all taxes so payable in 
respect thereof have been paid and confers on the Minister 
of lands drastic powers for the enforcement of the Act. 

Sect. 127 requires every owner of granted lands and 
every holder of a timber lease or licence on lands whereon 
any timber is cut in respect of which any tax is payable, 
and every person dealing in any timber cut from any such 
lands and every person operating a mill or other industry 
which cuts or uses timber upon which any tax is payable, to 
keep correct books of account of all timber cut for or re
ceived by him and to render monthly statements to the 
district forester, "and the owner, lessee or licensee or person 
dealing in the timber or operating the mill or other industry 
as aforesaid shall pay monthly all such sums of money as 
are shown to be due, to the Minister." 

1362] The respondent company are engaged in the busi
ness of logging, and sell both locally and for export timber 
which they cut upon lands granted to them or their prede
cessors. Having entered into a contract to sell a consign
ment of their logs to a purchaser in the State of Washing
ton, U.S.A., they applied to the customs officials of the 
Dominion government for clearance, which was refused on 
the ground that they did not hold an export permit from the 
Provincial government. The officers of the forest branch of 
the Provincial government declined to grant an export per
mit except on payment of the tax now in question. There
upon the respondent company instituted the present pro
ceedings against the Attorney-General for British Columbia 
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[1930] A.c. claiming a declaration that they were under no obligation 
ATTOBLBT- to pay the tax demanded, and that the relative provisions 

^ T O B ^ °f ^ e s t a t u t e w e r e utt™ w e s of the Provincial legislature. 

CBLTJMBL ^ e c a s e w a s n e a r < i m * n e Supreme Court of British 
v. Columbia by Morrison C.J. sitting alone, who, after hearing 

MTJRPOTD evidence, gave judgment declaring s. 58 of the Forest Act 
LUMBER a n ( j gg. g2 a n c i 127 " in so far as they purport to imple-
LIMITED. ment any tax levied by the said s. 58," to be ultra vires 

of the Provincial legislature. From that judgment the 
present appeal is taken. 

The validity of the tax was maintained by the appellant 
on the ground that it was competently imposed by the 
Provincial legislature as being " direct taxation within the 
Province in order to the raising of a revenue for Provincial 
purposes," which is the second class of subjects upon which 
Provincial legislatures have by s. 92 of the British North 
America Act, 1867, exclusive power to make laws. 

The respondent company, on the other hand, impugned 
the tax mainly on two grounds—namely: (1) that it was 
an indirect tax, and, therefore, not within the competence 
of the Provincial legislature; and (2) that it violated ss. 
121, 122, 123 and 124 of the Act of 1867. Sect. 121 pro
vides for the free admission into each of the other Prov
inces of all articles of the growth, produce or manufacture 
of any one of the Provinces. Sect. 122 enacts that " the 
customs and excise [363] laws of each. Province shall, sub
ject to the provisions of this Act, continue in force until 
altered by the Parliament of Canada." Sect. 123 deals with 
customs duties in relation to exportation and importation 
as between two Provinces. Sect. 124 saves the right of New 
Brunswick to levy but not to increase certain lumber dues 
in operation at the Union, "bu t the lumber of any of the 
Provinces other than New Brunswick shall not be sub
jected to such dues." 

Their Lordships have on many occasions been called 
upon to determine questions relating to the constitutional 
validity of fiscal legislation under the British North Amer
ica Act and have laid down the principle that in every 
case the first requisite is " to ascertain the real nature of 
the t ax" : Bex v. Caledonian Collieries (1). Now, in the 

(1) (1928) A£5. 358, 363; Cam., vol. II , 494, 497. 
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(1) (1928) AJJ. 358, 362; Cam., vol. II, 404, 497. 
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present case, the real nature of the tax in question is [1930] A.c. 
transparently obvious. While the statute sets out to im- ATTOKNEY-

pose a tax on all timber cut within the Province it pro- G E ^ R A L 

ceeds in the relative schedules to reduce the tax by rebate BRITISH 

to an illusory amount in the case of timber used in the v. 
Province, leaving it to operate to its full effect only on ^ W H Y 0 

timber exported. The best evidence that the tax was LUMBER 

intended to be to all intents and purposes an export tax LIMITED. 

is afforded by the fact that since 1914 the minute rebated 
tax on timber used within the Province has not been col
lected. Indeed, the tax has come to be known as " the 
timber tax on export," and is so described in the final 
report of the Royal Commission of inquiry on Timber and 
Forestry, 1909-10, extracts from which are among the ex
hibits in the case. The economic effect and, presumably, 
the object of the tax is to encourage the utilization within 
the Province of its home-grown timber and to discourage 
its exportation. The success of the tax, if this be its 
object, will thus be measured inversely by the revenue 
which it yields, which is not the normal characteristic of a 
tax imposed " in order to the raising of a revenue for 
Provincial purposes." 

Once it is ascertained that the tax is in its real nature an 
export tax, as their Lordships are satisfied that it is, the task 
of justifying its imposition by the Provincial [364] legis
lature becomes one of great difficulty. * The appellant ad
mitted that the imposition of customs and excise duties 
is a matter within the exclusive competence of the Domin
ion parliament, as, indeed, plainly appears from s. 122 of 
the British North America Act. The reason for this is, no 
doubt, that the effect of such duties is not confined to the 
place where, and the persons upon whom, they are levied, 
which is perhaps just another way of saying that they are 
indirect taxes. If then an export tax falls within the cate
gory of duties of customs and excise there is an end of the 
question. Their Lordships are of opinion that according 
to the accepted terminology and practice of fiscal legisla
tion and adminisitration export duties are ordinarily classed 
as duties of customs and excise.* In Wharton's Law Lexi
con ^ Customs " are defined as "duties charged upon com
modities on their importation into or exportation out of 
a country," and a similar definition is given in Murray's 
New EngMgh Dictionary. An early example of this usage 

- - * «ted with approval, Atty -Gen'l for B.C. v. Kingcome Navigation 
l-o., post, p . 233. 
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[19302A.C. i s to be found in Oomyn's Digest, 5th ed., 1822, p. 468, 
ATTOBNBT- where, under the heading of "Customs of tonnage and 

GETOKUI' poundage," there is mentioned poundage "on all goods 
BBITISH carried out of the King's dominions," with a citation of 

v- 12 Car. 2, c. 4, while a modern instance is provided by the 
^MUBPHT5 Finance Act, 1901> i n which s. 3, imposing an export duty 

LUMBER on coal, is included in Part I of the Act, headed " Customs 
L Z X and Excise." 

* Mr. Lawrence, however, contended that although the tax 
might accurately be described as an export duty, this did 
not necessarily negative its being a direct tax within the 
meaning of the Act. Without reviewing afresh the niceties 
of discrimination between direct and indirect taxation it is 
enough to point out that an export tax is normally collected 
on merchantable goods in course of transit in pursuance of 
commercial transactions. Whether the tax is ultimately 
borne by the exporting seller at home or by the importing 
buyer abroad depends on the terms of the contract between 
them.* I t may be borne by the one or by the other. I t was 
said in the present case that the conditions of the com
petitive market in the United States compelled the [365] 
exporter of timber from British Columbia to that country 
to bear the whole burden of the tax himself. That, how
ever, is a matter of the exigencies of a particular market, 
and is really irrelevant in determining the inherent char
acter of the tax. * While it is no doubt true that a tax 
levied on personal property, no less than a tax levied on 
real property, may be a direct tax where the taxpayer's 
personal property is selected as the criterion of his ability 
to pay, a tax which, like the tax here in question, is levied 
on a commercial commodity on the occasion of its exporta
tion in pursuance 'of trading transactions, cannot be de
scribed as a tax whose incidence is, by its nature, such that 
normally it is finally borne by the first payer, and is not 
susceptible of being passed on. On the contrary, the exist
ence of an export tax is invariably an element in the fixing 
of prices, and the question whether it is to be borne by 
seller or purchaser in whole or in part is determined by the 
bargain made. The present tax thus exhibits the leading 
characteristic of an indirect tax as defined by authorita
tive decisions* 

*. .* cited with, approval, Atty.-Gen'l for B.C. v. Kingcome Navigation 
Co., post, p. 233-4. 
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Their Lordships are accordingly of opinion, without [1930] A.c. 
entering upon other topics which were discussed at the ATTORNEY-

hearing, that the timber tax in question is an export tax ^^f*1, 

falling within the category of duties of customs and excise, BRITISH 

and as such, as well as by reason of its inherent nature as v. 
an indirect tax, could not competently be imposed by the MURPHY1' 

Provincial legislature. LUMBER 
COMPANY 

Their Lordships will therefore humbly advise His Majesty LIMITED. 

that the appeal should be dismissed with costs. 

Solicitors for appellant: Oard, Lyell & Co. 

Solicitors for respondents: Linklaters & Paines. 
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[19311A.C. PROPRIETARY ARTICLES TRADE ASSOCIATION 
J - C - * AND OTHERS 

1931 
w - ^ V. 

Janjffl. ATTORNEY-GENERAL FOR CANADA 

AND OTHERS 

(1931) A.C. 310f 

(COMBINES INVESTIGATION ACT CASE) 

ON APPEAL FROM T H E SUPREME COURT OP CANADA 

Canada—Legislative power—Trade combinations—Criminal law—Patents 
—Customs duties—Regulation of trade and commerce—Combines In
vestigation Act (R.S., Can., 1927, c. 26)—Criminal Code (R.S., Can., 
1927, c. 36), s. 498—British North America Act, 1867 (SO & SI Vict., 
c. S), ss. 91, 98. 

The Combines Investigation Aot (R.S., Can., 1927, «. 26) by s. 36 makes 
i t an indictable offence, punishable by fine or imprisonment, to be a 
party to the formation or .operation of a " combine" as defined 
by s. 2, tha t is (shortly stated) a combine which is «to the detriment 
of the public and restrains or injures trade or eommes». Inquiries 
whether a combine exists are to be conducted by appointed officials, 
who are given powers to examine books, demand returns and summon 
witnesses. By ss. 29 and 30 customs duties may be reduced, and 
licences revoked, where the duties are used t o facilitate a combine, or 
when the holder of a patent uses i t so as unduly to limit manufac
ture or increase the price of any article. 

The Criminal Code (R.S., Can., 1927, c. 36), s. 498, makes i t an indictable 
offence, punishable by fine or imprisonment, to conspire, combine, or 
agree unduly to limit transportation facilities, restrain commerce, or 
lessen manufacture or competition. 

Held, tha t s. 498 of the Code 'and the Act, excepting ss. 29 and 30 were 
intra vires the Parliament of Canada under the British North 
America Act, 1867,'s. 91, head 27 (criminal law), and sa. 29 and 30 
could be supported under s. 91, heads 3 and 22. The legislation being 
in its pith and substance within enumerated heads of s. 91 it was mot 
material tha t it affected property and civil rights in the Provinces 
(s. 92, head 13), or if i t affected, which it did not, the administration 
of justice in the Provinces (s. 92, head 14). The Dominion could 
employ its own executive officers t o carry out legislation which was 
within its constitutional authority. 

I t was unnecessary to discuss whether the legislation was intra vires also 
•under s. 91, head 2 (the regulation of trade and commence), but the 

* PRESENT:—-Lord Blanesburgh, Lord Merrivale, Lord AtMn, Lord 
Russell of Kilkmen, and Lord Maomillan. 

f Referred to post, pp. 325, 370. 
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t Referred to post, p.p. 325, 370. 



PRIVY COUNCIL 53 

Judicial Committee did not assent to a contention that the power [1931] A.C. 
under [311] that head was confined to the furtherance of a general "~'~J 

power which the Dominion possessed independently of it. ARTICLES 

Attorney-Geneial for Ontario v. Hamilton Street By. Co. (1903) A.C. ASSOCIATION 
524 (1) followed. v. 

In re Board oj Commerce Act, 1919 (1922) 1 A.C. 191 (2) distinguished. A ^ ™ " 
Judgment of the Supreme Court of Canada (1929) S.C.R. 409 affirmed. P O B CANADA 

APPEAL (No. 118 of 1929) by special leave from a g ^ S g £ 
judgment of the Supreme Court of Canada (April 30, tionAct 
1929) upon a reference by the Governor in Council under ' 
s. 55 of the Supreme Court Act. 

The questions referred were:— 

1. Is the Combines Investigation Act (R.S., Can., 1927, 
c. 26) ultra vires the Parliament of Canada either in whole 
or in part, and if so, in what particular or particulars or 
to what extent? 2. Is s. 498 of the Criminal Code ultra 
vires the Parliament of Canada, and if so, in what par
ticular or particulars or to what extent? 

The provisions of the above named Act are summarized 
in the judgment of the Judicial Committee. 

Sect. 498 of the Criminal Code provides by sub-s. 1 that 
every one is guilty of an indictable offence, and liable to a 
penalty or imprisonment, who conspires, combines, agrees 
or arranges with any other person, or any railway, steam
ship, or transportation company unduly to limit transpor
tation facilities, or restrain commerce, or unduly lessen 
manufacturing, or unduly prevent competition; by sub-s. 
2, the section is not to apply to combinations of workmen 
or employees for their own reasonable protection. 

The Supreme Court of Canada answered' both questions 
in the negative. Judgments to that effect were delivered 
by Duff J. {concurred in by Rinfret and Smith JJ.) and 
by Newcombe J. (concurred in by Mignault and Lamont 
JJ.). The proceedings are reported (1929) S.C.R. 409. 

1930. May 29, 30; June 2, 3, 5. TUley K.C. for the 
appellant Association; TUley K.C. (with him Frank 
Gahan) for the appellant the Attorney-General for On
tario; Hon. Geoffrey Lawrence K.C. (with him Maurice 
Alexander) [312] for the appellant the Attorney-General 
for Quebec. The legislation was ultra vires the Parlia-

(1) Cam., -TOL J, 800. (2) Cam., TOI. H , 253. 
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Judicial Committee did not assent to a >Contention that the power [1931] A.C. 
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Attorney-GeneJal for Ontarw v. Hamtlton Street Ry. Go. (1903) A.C. AssociATION 
524 (1) followed. v. 

In re Board of Commerce Act, 1919 (1922) 1 A.C. 191 (2) distinguished. 
Judgment of the Supreme Cmwt of Caruada (1929) S.C.R. 409 affirmed. 
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or arranges with any other person, or any railway, steam
ship, or transportation company unduly to limit transpor
tation facilities, or restrain commerce, or unduly lessen 
manufacturing, or unduly prevent competition; by sub-s. 
2, the section is not to ·apply to combinations of workmen 
or employees for their own reasonable protection. 
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JJ.). The proceedings are reported (1929) S.C.R. 409. 

1930. May 29, 30; June 2, 3, 5. Tilley K.C. for the 
appellant ABsociation; Tilley K.C. (with him Frank 
Gahan) for the appellmlt the Attorney-General for On
tario; Hon. Geofjrey Lawrence K.C. (with him Maurice 
Alexander) [!H2] for the appellant the Attorney-General 
for Quebec. The legislation was ultra vires the Parlia-
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T.1931] A.c. m e n t of Canada, as it related to matters within the ex-
PBOPEIETART elusive powers of the Provincial legislatures under the 

A f S T B r i t i s l 1 North America Act, 1867, s. 91, more particularly 
ASSOCIATION heads 13 (property and civil rights) and 14 (administra-
ATTOBNET- tion of justice), and it did not fall within the Dominion 
FOBBCANM>A P o w e r s under s. 91, head 27 (criminal law), or head 2 

—. (regulation of trade and commerce) or otherwise. The 
invLtigat legislation does not essentially differ from that which the 
tion Act Board held invalid in In re Board of Commerce Act, 

— ' 1919 (1). I t is invalid upon the grounds there stated, 
and upon a consideration of the judgments in Toronto 
Electric Commissioners v. Snider (2); Attorney-General 
for Canada v. Attorney-General for Alberta (The Insur
ance Act case) (3); and Attorney-General for Ontario v. 
Reciprocal Insurers (4). The offences created did not, in 
the words of In re Board of Commerce Act, 1919 (5), 
" belong to the domain of criminal jurisprudence." They 
included acts and agreements which were not necessarily 
civilly unlawful: Weidman v. Shragge (6); North Western 
Salt Co. v. Electrolytic Alkali Co. (7); Sorrell v. Smith 
(8). Further, by s. 92, heads 14 and 15, there is assigned 
to the Provincial legislatures a field of Provincial criminal 
law distinct from that of the Dominion under s. 91, head 
27. That is illustrated by Hodge v. The Queen (9) ; 
Attorney-General for Ontario v. Attorney-General for the 
Dominion (10); Attorney-General of Manitoba v. Mani
toba Licence Holders' Association (11); Canadian Pacific 
Wine Co. v. Tuley (12); Rex v. Nat Bell Liquors (13); 
Reg. v. Wason (14). Provincial legislatures have exclu
sive authority to interfere with civil rights by prohibiting 
under penalties conduct otherwise lawful. Where an act 
or omission is in its nature criminal or unlawful, to make 
it an offence does not interfere with any [313-] civil right in 
the Provinces; that consideration marks the distinction 
between the respective powers 'as to the criminal law. 

(1) (1922) 1 A.C. 191. (8) (1925) A.C. 700. 
<2) (1925) A C 396. (9) (1883) 9 App. Oas. 117. 
(3) (1916) 1 A.C. 588. (10) (1896) A.C. 348. 
(4) (1924) A.C. 328. (11) (1902) A.C. 73. 
(5) (1922) 1 A.C. 191, 198, 199. (12) (1921) 2 A.C. 417. 
(6) (1912) 46 Caa. S.C.E. 1, 33. (13) (1922) 2 A.C. 128. 
(7) (1914) A.C. 461, 469, 470. (14) (1889) 17 Out. AJR. 22. 
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(1) (Hl22) 1 A.C. 191. 
(2) (1925) AfJ. 396. 
(3) (1916) 1 A.C. 588. 
(4) (1924) A.C. 328. 
(5) (1922) 1 A.C. 191, 198, 199. 
(6) (1912) 46 Can. S.C.R. 1, 33. 
('7) (1914) A.C. 461, 469, 4'70. 

(8) (1925) A.C. 700. 
(9) (1883) 9 .Aipp. Cas. 117. 

(10) (1896) A.C. 348. 
(11) (1902) A.C. 73. 
(12) (1921) 2 A.C. 417. 
(13) (1922) 2 A.C. 128. 
(14) (1889) 17 Ont. A.R. 22. 
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The legislation cannot be justified under s. 91, head 2 [i93i] A.c. 
(the regulation of trade and commerce), for the reasons PKOPBIETABY 

given by the Board in the Board of Commerce case (1). Af^^s 

The effect of that judgment is that s. 92, head 2, can be ASSOCIATION 

invoked only in the case of legislation which falls within a ATTOKNEY-

power which the Dominion legislature has independently of p ^ Q ^ ^ 
that head. That view was again stated in Toronto Electric — 
Commissioners v. Snider (2). Iii^tiga-

There was no such emergency as might have justified case. 
the interference with property and civil rights under the 
general power to make laws for the peace, order and gov
ernment of Canada: Fort Frances Pulp and Power Co. v. 
Manitoba Free Press Co. (3). 

Rowell K.C. (with him Varcoe) for the respondent 
Attorney-General for Canada. Under the concluding para
graph of s. 91 legislation within one of its enumerated 
heads is not to be deemed to come within any of the heads 
of s. 92; Dominion legislation, including such provision® as 
are necessary to carry out its scheme, over-rides the Pro
vincial powers as to property and civil rights: Attorney-
General of Ontario v. Attorney-General for Canada (4); 
Royal Bank of Canada v. Larue (5). The legislation now in 
question was in its "pith and substance" (Union Colliery 
Co. v. Bryden (6)) within s. 92, head 27 (criminal law and 
procedure), and, as to ss. 29 and 30 of the Act, within head 
3 (and s. 122) and head 22. Under s. 91, head 27, the 
Dominion Parliament can bring any act within the domain 
of the criminal law if it deems it in the interest of Canada 
to do so, and the legislation over-rides Provincial legisla
tion: Lord's Day Alliance of Canada v. Attorney-General 
for Manitoba (7). In Attorney-General for Ontario v. 
Hamilton Street Ry. Co. (8) the Board held tha,t the words 
" the criminal law" in s. 91, head 27, meant the [314] 
criminal law in its widest sense. Later decisions of the 
Board -throw no doubt upon that view, which had already 
been expressed by the Supreme Court of Canada in L'Asso
ciation St. Jean-Baptiste de Montreal v. Brault (9), and 

(i) <iaa2) i AJD. I » I , 198. (6) (isw) A .C . SSO, 587. 
(2) (182© AJD. 308, 410. (7) (1925) A.C. 384, 394. 
C3) CI®») AJD. m (8) (1903) A.C. 524. 
W) mm} A.C. 188, 200, 201. (9) (1900) 30 Can. S.C.B, 598, 
cs> wmy A.C. i87, iss. eos. 
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(1) (1Qa2) 1 AD. 191, 198. 
(2) (1925) A.C. 396, 410. 
(3) (IQ) A£ .•. 
(4) (181iK) .A.C. 100, 2!)0, 201. 
(5) (lQ'lS) A.C. Im, 198. 

(6) (1899) A.C. 580, 587. 
(1) (1925) A.C. 384, 394. 
(8) (1003) A.C. 524. 
(9) (1900) 30 Can. S.C.R. 598, 
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[1931] A.c. n a s since been followed in Ouimet v. Bazin (1); Re Race-
PROPBIETABY Tracks and Betting (2). No offence is created by s. 498 of 

^TRMHT *^e Code or s. 32 of the Act unless the acts or agreements 
ASSOCIATION are to the detriment of the public; it must be proved that 
ATTORNEY- *>nev a r e s o : Attorney-General of Australia v. Adelaide 
GENERAL Steamship Co. (3). The Provincial power under s. 92, 

__ head 15, to impose penalties for breaches of a Provincial 
j ^ ^ ^ ^ statute does not limit the Dominion power under s. 91, head 
tioiiAct 27. If there is an overlapping of powers Dominion legisla-

' tion would be valid even if the field were occupied, which 
here it was not. The Provincial statutes as to the liquor 
trade were held valid as local matters falling under s. 92, 
head 16, not as Acts dealing with civil rights. 

A comparison of the legislation now in question with the 
the two Acts considered in the Board of Commerce case (4) 
shows that all the features which were held to be objection
able have been omitted. There is moreover an essential 
distinction. The former legislation was held invalid as an 
interference with matters assigned to the Provincial legis
latures sought to be brought within the Dominion powers 
by ancillary provisions imposing penalties. Here the pri
mary intention and effect is to make certain acts, when 
they are to the public detriment, offences; the provisions 
as to investigations being reasonably necessary for carry
ing out that primary intention. If any of those provisions 
are not directly within s. 91, head 27, they nevertheless are 
valid as being ancillary provisions to carry out the scheme 
of legislation: Grand Trunk Ry. Co. v. Attorney-General 
of Canada (5); Attorney-General for Quebec v. Nipissing 
Central Ry. Co. (6); Attorney-General for Canada v. 
Attorney-General for British Columbia (7). 

[315] The legislation also fell within s. 91, head 2—the 
regulation of trade and commerce. I t is well settled that 
s. 91, head 2, does not enable the Dominion Parliament to 
interfere with a particular trade or local matter in a 
province. But this was a matter affecting Canadian trade 
generally. The observations in the Board of Commerce 

(1) (1911) 46 Can. S.CH. 502. (4) (1922) 1 A.C. 191. 
(2) (1921) 49 Out. L.R. 339. (5) (1907) A.C. 65. 
(3) (1913) A.C. 781. (6) (1926) A.C. 715. 

(7) (1930) A.C. I l l , 118. 
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(7) (1930) A.C. 111, 118. 
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case (1) and in Snider's case (2) were not intended to [1931] A.C. 
impose any further limitation on the power; the observa- PEOPEIBTAKY 

tions in the former case were explained by Newcombe J. ^ f ™ ^ 8 

in the judgment appealed from (3) . If t he observations ASSOCIATION 

carry the meaning suggested for the appellants they were ATTOENET-

obiter, and contrary to the express provisions of the Act of GENERAL 

1867. Further, the Dominion Parliament, having power to — 
impose tariffs, could legislate under head 2 to prevent the in^tiga-
tariffs giving rise to combinations preventing competition tionAot 
and raising prices: Wampole & Co. v. Karn Co. ( 4 ) ; ' 
Standard Oil Co. v. U.S. (5) . 

Tilley K.C. replied. 

1931. Jan. 29. The judgment of their Lordships was 
delivered by 

LORD A T K I N . — T h i s is an appeal from the Supreme 
Court of Canada on a reference by the Governor in Coun
cil under s. 55 of the Supreme Court Act. The questions 
submitted to the Court were:— 

1. Is the Combines Investigation Act, R.S., Can., 1927, 
c. 26, ultra vires the Parliament of Canada either in whole 
or in part, and if so, in what particular or particulars or 
to what extent? 

2. Is s. 498 of the Criminal Code ultra vires the Parlia
ment of Canada, and if so, in what particular or particu
lars or to what extent? 

The Supreme Court answered both questions in the nega
tive. 

The appellants are the Proprietary Articles Trade Asso
ciation, who had been found by a Commission appointed 
[316] under the Combines Investigation Act to have been 
par ty to a combine as defined in t he Act, and had been 
admitted to be heard on the reference under s. 55, sub-s. 4, 
of the Supreme Court Act. The other appellants are the 
Attorney-General for the Province of Quebec and the 
Attorney-General for the Province of Ontario. The refer
ence involved important questions of constitutional law 
within the Dominion, and their Lordships have had the 

(1) (1922) 1 A.C. 101, 198. (3) (1930) S.CH. 409, 421, 422. 
m (182S) A.C. 386, 410. (4) (1906) 11 Out. L i t . 619, 628. 

(5) (1911) 221 TLS. 1, 49, 50. 

PRIVY COUNCIL 57 

case (1) and in Snider's case (2) were not intended to [19~A.C. 
impose any further limitation on the power; the observa- PRoPRIETARY 

tions in the former case were explained by N ewcombe J. A~~~:s 
in the judgment appealed from (3). If the observations AssociATION 

carry the meaning suggested for the appellants they were ATT~~NEY
obiter, and contmrv to the express provisions of the Act of GECNERAL 

'•J FOR ANADA 

1867. Further, the Dominion Parliament, having power to 
impose tariffs, could legi&late under head 2 to prevent the 
tariffs giving rise to combinations preventing competition 
and raising prices: Wampole & Co. v. Karn Co. (4); 
Standard Oil Co. v. U.S. (5). 

Tilley K. C. replied. 

1931. Jan. 29. The judgment of their Lordships was 
delivered by 

LoRD ATKIN.-This is an appeal from the Supreme 
Court of Canada on a reference by the Governor in Coun
cil under s. 55 of the Supreme Court Act. The questions 
submitted to the Court were:-

1. Is the Combines Investigation Act, R.S., Can., 1927, 
c. 26, ultra vires the Parliament of Canada either in whole 
or in part, and if so, in what particular or particulars or 
to what extent? 

2. Is s. 498 of the Criminal Code ultra vires the Parlia
ment of Canada, and if so, in what particular or particu
lars or to what extent? 

The Supreme Court answered both questions in the nega
tive. 

The appellants are the Proprietary Articles Trade Asso
ciation, who had been found by a Commission appointed 
[316] under the Combines Investigation Act to have been 
party to a combine as defined in the Act, and had been 
admitted to be heard on the reference under s. 55, sub-s. 4, 
of the Supreme Court Act. The other ,appellants are the 
Attorney-General for the Province of Quebec and the 
Attorney-General for the Province of Ontario. The refer
ence involved important questions of constitutional law 
within the Dominion, and their Lordships have had the 

(1) (llm) 1 A.C. 191, 11!8. (3) (192Q) S.C.R. 409, 421, 422. 
(2) (1W'5) A.C. 300, 410. (4) {11100) 11 Ont. L.R. 619, 628. 

(5) (1911) 221 U.S. 1, 49, 50. 

Combines 
Investiga
tJonA,CJt 

Case. 

Scott Reid
Rectangle



58 CANADIAN CONSTITUTIONAL DECISIONS 

[*93i]A.c. assistance of full and able argument in which all the 
PBOPRIBTAET numerous relevant authorities were brought to their 
"^f^f3 notice. After careful consideration of the arguments and 

ASSOCIATION the authorities their Lordships are of opinion that the 
ATTORNEY- decision of the Supreme Court is right. 
FORECANM>A I n determining judicially the distribution of legislative 

— powers between the Dominion and the Provinces made by 
Investiga- the two famous ss. 91 and 92 of the British North America 
^Oase^ Act two principles have to be observed. First, the accepted 

— canon of construction as to the general effect of the sections 
must be maintained. This is that the general powers of 
legislation for the peace, order and good government of 
Canada are committed to the Dominion Parliament, though 
they are subject to the exclusive powers of legislation com
mitted to the Provincial legislatures and enumerated in 
s. 92. But the Provincial powers are themselves qualified 
in respect of the classes of subjects enumerated in s. 91, 
as particular instances of the general powers assigned to 
the Dominion. Any matter coming within any of those 
particular classes of subjects is not to be deemed to come 
within the classes of matters assigned to the Provincial 
legislatures. This almost reproduces the express words of 
the sections, and this rule is well settled. 

The second principle to be observed judicially was ex
pressed by the Board in 1881, 
it will be a wise course to decide each case which arises as 
best they can, without entering more largely upon an interpretation of 
the statute than is necessary for the decision of the particular question 
in hand: 

Citizens Insurance Co. of Canada v. Parsons (1). I t was 
restated in 1914: 

The structure of ss. 91 and 92, and the degree to [317] which the 
connotation of the expressions used overlaps, render it, in their Lordships' 
opinion unwise on this or any other occasion to attempt exhaustive 
definitions of the meaning and scope of these expressions. Such defini
tions, in the case of language used under the conditions in which a 
constitution such as that under consideration was framed, must almost 
certainly miscarry: 

John Deere Plow Co. v. Wharton (2). The object is as 
far as possible to prevent too rigid declarations of the 

(1) (1881) 7 App. Oas. 96, 109; (2) (1915) A.C. 330, 338; Cam., 
Cam., vol. I . 267, 278. vol. I, 806, 813. 
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definiti.ol'lB of the meaning and BOOpe of <these eXJPreasions. Such defini
tions, in .the case of langu.aoge used under othe conditions in which a 
constitution such M that under co.nsidemltion was framed, must almoat 
cer<tainly miscal'Ty: 

John Deere Plow Co. v. Wharton (2). The object is as 
far as possible to prevent too rigid declarations of the 

(1) (1881) 7 App. Cas. 96, 109; 
Cam., vol. I. 267, 278. 

(2) (1915) A.C. 330, 338; CMil., 
vol. I, 806, 813. 
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Courts from interfering with such elasticity as is given in [1931] A.C. 

the written constitution. PROPRIETARY 

With these two principles in mind the present task must TEADES 

be approached. ASSOCIATION 

The claim of the Dominion is tha t the Combines Act and ATTORNEY-

s. 498 of the Criminal Code can be supported as falling FOR CANADA 

within two of the enumerated elasses in s. 91—namely, Combines 
(2) The regulation of trade and commerce, and Investiga-
(27) The criminal law, except the constitution of courts of criminal Case 

jurisdiction, but including the procedure in criminal matters. ' 

Reliance is also placed on 
(3) The raising of money by amy mode or system of taxation, 
(22) Patents of invention and "discovery, 

and on the general power of legislating for peace, order 
and good government. The appellants, on the other hand, 
say that the Act and the section of the Code violate the 
exclusive right of the Provinces under s. 92 to make laws 
as to 

(13) property and civil rights in the Province, and 
(14) the administration of justice in the Province. 

Both the Act and the section have a legislative history, 
which is relevant to the discussion. Their Lordships enter
tain no doubt that time alone will not validate an Act 
which when challenged is found to be ultra vires; nor will 
a history of a gradual series of advances till this boundary 
is finally crossed avail to protect the ultimate encroach
ment. But one of the questions to be considered is always 
whether in substance the legislation falls within an enu
merated class of subject, or whether on the contrary in 
the guise of an enumerated class it is an encroachment on 
an excluded class. On this issue the legislative history may 
have evidential value. 

[318j The history of the Act and the section of the 
Code so far as it has been laid before their Lordships is 
as follows: In 1888 a select committee of the House of 
Commons of Canada reported upon the existence of com
binations in manufacturers, trade and insurance in Canada, 
and that legislative action would be justified for suppress-
"ig the evils resulting from these and similar combinations 
and monopolies. In 1889 Parliament passed an Act for the 
prevention and suppression of combinations formed in re-
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[1931] A.C. gtraint of trade (52 Vict., c. 41), which made it a mis-
PROPKIBTABT demeanour punishable with fine or imprisonment to be a 

ATSUKS P a r ty to a combination as defined in the Act, for this pur-
ASSOCIATION pose sufficiently described as in restraint of trade. One 
ATTOBNET-

 m a y complete the history of the section by recording that 
GENERAL m 1392 the material section of the Act of 1889 was placed 

FOB CANADA 

— in the Criminal Code as s. 520. In 1899 the wording of 
Sn^iga- ^ n e definition was varied by omitting in certain phrases 
toon Act the words "unduly" and "unreasonably": but in 1900 

' the words were restored, and the section has since stood 
in the Criminal Code in the form then enacted and now 
forms s. 498 of the Criminal Code (R.S., Can., 1927, c. 36), 
which is the section attacked. 

To revert to the Act, in 1897 by s. 18 of the Customs 
Tariff Act of that year the Governor in Council was author
ized to empower any judge to hold an inquiry as to whether 
with regard to any article of commerce there existed any 
combination to unduly enhance (the split infinitives are 
throughout the work of the legislature) the price of such 
article or otherwise to unduly promote the advantage of 
the producers at the expense of the consumers. The judge 
was empowered to compel the attendance of witnesses, and 
the production of documents. Upon his report the Gov
ernor in Council was empowered to reduce or withdraw any 
customs duty which facilitated such a combination. The 
powers conferred by this section appear to be the germ 
from which have sprung the more elaborate powers con
ferred by more recent Acts. In 1904 by the Inland Rev
enue Amendment Act (4 Edw. VII, c. 17), the Minister of 
Inland Revenue was empowered to withdraw from a manu
facturer any excise licence in case of a sale or [319] con
signment by him of goods under restrictive conditions as 
there defined. In 1907 by the Customs Tariff Act of that 
year, the power of the Governor in Council to appoint a 
judge to inquire into the existence of combinations was 
enlarged: and his power to deal with any customs duty 
facilitating such combination was extended to cases where 
the existence of a combination appeared as a result of a 
judgment of any of the Courts. In 1910 the Combines 
Investigation Act (9 & 10 Edw. VII, c. 9) was passed. 
I t made more elaborate provision for an investigation into 
the existence of trade -combinations and provided addi
tional remedies. I t contained a definition of "combine" 
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in very general terms. An investigation was to be ordered [1931] A.c. 
by a judge on application by persons interested. When PBOPEMTAKY 

ordered the investigation was to be held by a Board of ARTICLES 

three Commissioners appointed ad hoc, who were armed ASSOCIATION 

with large powers of obtaining evidence. Their report ATTORNET-

was to be published. If any person was reported to have 
been guilty of doing the acts already prohibited in s. 520 
of the Criminal Code and continued so to offend after the ^ J t i g a ! 
report, he was to be guilty of an indictable offence and tkmAot 
liable to a penalty not exceeding $1,000 a day for each day " 
the offence continued. The Governor in Council's power 
to reduce or withdraw customs duty was reaffirmed; and 
if a patent was used so as to unduly assist a combination 
it was made liable to revocation. 

In 1919 were passed two Acts of some importance in 
this history, inasmuch as they have both been held by 
this Board to have been ultra vires the Dominion Parlia
ment. The first is the Board of Commerce Act (9 & 10 
Geo. V, c. 37). Under this Act, a permanent Board of 
three Commissioners was set up which was to be a court 
of record. The Board might sit anywhere in Canada, and 
either in public or in camera. Its duties were to have 
charge of the general administration of the contemporane
ous Act, the Combines and Fair Prices Act of 1919 (which 
is the second Act above referred to), and to investigate 
or make orders as it might be empowered by either Act, or 
from time to time by the special direction of the Governor 
in Council. It had power [320] to make future, contingent 
or conditional orders, either final or interim; and its orders 
could be enforced by being made a rule of Court, either 
of the Exchequer Court or any superior Provincial Court. 
Any order might be reviewed and varied or rescinded by 
the Governor in Council: and there were provisions by 
which questions of jurisdiction and questions of law could 
be brought by way of appeal before the Supreme Court of 
Canada. Large powers of securing the attendance of wit
nesses and the production of documents were given to the 
Board. 

The second Act of 1919, above referred to, is the Com
bines and Fair Prices Act (9 & 10 Geo. V, c. 45), with the 
administration of which the Board of Commerce, as above 
constituted, was specially charged. The Act was divided 
into two parts, Combines and Fair Prices. A combine was 
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[1931] A.c. defined as having only reference to such combines as there-
PBOPHIBTAET after defined as had, in the opinion of the Board of Com-

ATRADBS m e r c e > operated, or were likely to operate " to the detri-
ASSOCIATION ment of or against the interest of the public, consumers, 
ATTORNEY- producers, or others," and subject t o such qualification was 
GENERAL defined in terms which appear to be substantially wider 

— than those in the Act of 1910, or in the Criminal Code, 
Tiwitiga- a n ( i include fixing a common price, or enhancing the price 
tioaAot o r Cost of articles and lessening competition within any 

' particular district, or generally, in production, sale or supply. 
The first part, dealing with combines, empowered the Board 
to restrain and prohibit the formation and operations of 
combines. For this purpose, the Board, of its own initia
tive, or a Commissioner, on application, could order an 
investigation into the existence of a combine. The Board 
itself held the necessary inquiry, and if of opinion tha t a 
combine existed could order the person or persons com
plained of to desist from the acts forming par t of the 
operations of the combine. Disobedience constituted an 
indictable offence and exposed the par ty guilty to a pen
alty not exceeding $1,000 a day. Whenever, in the opinion 
of the Board, such an offence had been committed, the 
Board had power to remit the record to the Attorney-
General of the Province where it had been [321] committed 
with a recommendation to prosecute, bu t no prosecution 
was to be commenced for such an offence or under s. 498 
of the Code without the written authori ty of the Board. 
The powers of the Governor in Council to reduce customs 
duties and the power of the Court to revoke patents in 
cases of combines, were re-enacted. The second part , deal
ing with fair prices, was restricted to the control of neces
saries of life defined in t he Act as staple and ordinary 
articles of food, clothing and fuel, including the material 
of which they might in par t be manufactured, and such 
other articles as the Board might prescribe. I n respect of 
such articles, no person was to accumulate or withhold from 
sale any amount in excess of what was necessary for the 
consumption of his household or the ordinary purposes 
of his business: and any excess was t o be offered for sale 
a t prices not higher than were reasonable or just. The 
Board were directed t o inquire into and restrain and pro
hibit any breach of the Act, or the making of unfair profits 
on necessaries of life. An unfair profit was to be deemed 
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to be made when the Board declared that it had been Ci93i]A.c. 
made. Elaborate powers of inquiry, and of ordering sta- PBOPRIBTART 

tistical returns were entrusted to the Board. The Board A^^s 

might make declarations as to the guilt of any person ASSOCIATION 

concerned, and might order or prohibit the doing or omis- ATTOR'NEY-

sion of any act connected with the offence. Disobedience j ^ ^ ^ ^ A 

to such orders was an indictable offence, subject to a con- — 
tinuing penalty not exceeding $1,000 a day, or to imprison- j ^ ^ ^ . 
ment for a term not exceeding two years. Similar pro- "honAct 
visions to those in Part I were enacted as to prosecutions. — ' 

Their Lordships have dealt at some length with the 
provisions of the Acts of 1919 inasmuch as the appellants 
relied strongly on the judgment of the Board, in In re 
Board of Commerce Act, 1919, (1), which held both Acts 
to be ultra vires. Unless there are material distinctions 
between those Acts and the present, it is plainly the duty 
of this Board to follow the previous decision. It is neces
sary therefore to contrast the provisions of the Acts of 
1919 with the provisions of the Act now in dispute. The 
judgment above [322] referred to was given in Novem
ber, 1921, and on June 13, 1923, there was passed the Com
bines Investigation Act, 1923 (13 & 14 Geo. V, c. 9), which 
repealed the two Acts of 1919 and enacted provisions which 
were substantially those of the present Act. The Act of 
1923 was revised in 1927 and appears substantially in the 
original form in the revised Act—the Combines Investiga
tion Act (R.S., Can., 1927, c. 26). By this Act "combines" 
are defined as combines 
which have operated or are likely to operate to the detriment or against 
the interest of the public, whether consumers, producers or others, 

and which 
are mergers, trusts or monopolies so-called 

or result from the acquisition by any person of any con
trol over the business of any other person or result from 
any agreement which has the effect of limiting facilities 
for production, manufacture or transport or of fixing a 
common price, or enhancing the price of articles or of pre
venting or lessening competition in or substantially con
trolling production of manufacture, or 
otherwise restraining or injuring feiade or commerce. 

(1) (1922) 1 A.C. 191; Cam., vol. II , 253. 
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[1931] A.c. By the Act the Governor in Council may name a Minister 
PKOPEIBTART of the Crown to be charged with the administration of the 

A S D B S ^G^>
 a n d m us t appoint a registrar of the Combines Inves-

ASSOCIATION tigation Act. The registrar is charged with the duty to 
ATTORNEY- inquire whether a combine exists, whenever an application 
FORECANADA *S m a d e f° r that purpose by six persons supported by evi-

—. denoe, or whenever he has reason to believe that a com-
InvEstigâ  bine exists, or whenever he is directed by the Minister 

tiOaspCt s o *° in(lui r e- Provision is made for holding further in-
" quiry by Commissioners appointed from time to time; 

and the registrar and a commissioner are armed with large 
powers of examining books and papers, demanding returns, 
and summoning witnesses. The proceedings are to take 
place in private unless the Minister directs that they 
should be public. The registrar is to report the result of 
any inquiry to the Minister, and every commissioner is to 
report to the registrar who is to transmit the report to the 
Minister. Any report of a commissioner is to be made 
public unless the commissioner reports that public interest 
requires publication to be withheld, in which case the Min
ister has a discretion as to publicity. 

[323] By s. 32 
Every one is guilty of an indictable offence and liable to a penalty 

not exceeding ten thousand dollars or to two years' imprisonment, or if a 
corporation to a penalty not exceeding twenty-five thousand dollars, who 
is a party or privy to or knowingly assists in the formation or operation 
of a combine within the meaning of this Act. 

(2) No prosecution for any offence under this section shall be com
menced otherwise than at the instance of the Solicitor-General of Canada 
or of the Attorney-General of a Province. 

By subsequent sections, refusal to obey orders as to dis
covery and other interference with an investigation are 
made offences for the most part subject to summary con
viction and appropriate penalties are imposed. 

Under a group of ss. 29 to 31, entitled "Remedies" 
powers are given as in previous Acts for the Governor in 
Council to reduce customs duties, and for the Exchequer 
Court to revoke licences where the duties are used to facili
tate a combine or when the holder of a patent uses it so as 
unduly to limit the manufacture, or enhance the price of 
any article. Power is given to the Minister to remit to the 
Attorney-General of a Province any returns made in pur
suance of the Act or any report of the registrar, or any 

64 CANADIAN CONSTITUTIONAL DECISIONS 

[1931] A.C. By the Act the Governor in Council may name a Minister 
~ 

PRoPRIETARY of the Crown to be charged with the administration of the 
An:~r:s Act, and must appoint a registrar of the Combines Inves

AssociATION tigation Act. The registrar is charged with the duty to 
Arro~;.EY- inquire whether a combine exists, whenever an application 
F~Ec~~A is made for that purpose by six persons supported by evi

Combines 
Invootiga
rbionAct 

Case. 

dence, or whenever he has reason to believe that a com
bine exists, ror whenever he is directed by the Minister 
so to inquire. Provision is made for holdling further in
quiry by Commissioners appointed from time to time; 
and the registrar and a commissioner are armed with large 
powers of examining books and papers, demanding returns, 
and summoning witnesses. The proceedings are to take 
place in private unless the Minister directs that they 
should be public. The registrar is to report the result of 
any inquiry to the Minister, and every commissioner is to 
report to the registrar who is to transmit the report to the 
Minister. Any report of a commissioner is to be made 
public unless the commissioner reports that public interest 
requires publication to be withheld, in which case the Min
ister has a discretion as to publicity. 

[323] By s. 32 
Every one is guiloty of ll.ll indiC'ilahle offence and liable to a penalty 

not exceeding .ten thousand dollars or to •two yea,rs' imprisonment, or if a 
corporation to a penalrty not exceeding twenty-five thousand dollars, who 
is a parrty or privy to or lmowingly assists in the formation or operation 
of a oombme within the meamng of this Aot. 

(2) Ko p-rosecutiOn for .any offence under this sec;tio.n shall be com
menced otherwise than at the instance of the Solicitor-General of Canada 
or of the AttOTiley-General of a Province. 

By subsequent sections, refusal to obey orders as to dis
covery and other interference with an investigation are 
made offences for the most part subject to summary con
viction and appropriate penalties are imposed. 

Under a group of ss. 29 to 31, entitled "Remedies" 
powers are given as in previous Acts for the Governor in 
Council to reduce customs duties, and for the Exchequer 
Court to revoke licences where the duties are used to facili
tate a combine or when the holder of a patent uses it so as 
unduly to limit the manufacture, or enhance the price of 
any article. Power is given to the Minister to remit to the 
Attorney-General of a Province any returns made in pur
suance of the Act or any report of the registrar, or any 
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commissioner; and if no action is taken thereon by the [1931] A.C. 
Attorney-General of the Province, the Solicitor-General PROPBIEITABT 

(representing the Dominion) may take the appropriate "̂ TRAMS8 

action. ASSOCIATION 
v. 

In their Lordships' opinion s. 498 of the Criminal Code ATTOBNBY-

and the greater par t of the provisions of the Combines In- FOB CANADA 

vestigation Act fall within the power of t he Dominion combines 
Parliament to legislate as to matters falling within the class Investiga-
of subjects, " the criminal law including the procedure in case, 
criminal m a t t e r s " (s. 91, head 27). The substance of the — 
Act is by s. 2 to define, and by s. 32 to make criminal, 
combines which the legislature in the public interest in
tends to prohibit. The definition is wide, and may cover 
activities which have not hitherto been considered to be 
criminal. But only those combines are affected "which 
have operated or are likely to operate to the detriment or 
against the interest of the public, whether consumers, pro
ducers or o t h e r s " ; and if Parl iament [324] genuinely 
determines tha t commercial activities which can be so de
scribed are to be suppressed in the public interest, their 
Lordships see no reason why Parliament should not make 
them crimes. " Criminal law " means " the criminal law 
in its widest sense" : Attorney-General for Ontario v. 
Hamilton Street By. Co. (1). It certainly is not confined 
to what was criminal by the law of England or of any 
Province in 1867. The power must extend to legislation 
to make new crimes. Criminal law connotes only the qual
ity of such acts or omissions as are prohibited under appro
priate penal provisions by authority of the State. The 
criminal quality of an act cannot be discerned by intuition; 
nor can it be discovered' by reference to any standard but 
one: Is the act prohibited with penal consequences? 
Morality and criminality are far from co-extensive; nor is 
the sphere of criminality necessarily part of a more exten
sive field covered by morality—unless the moral code neces
sarily disapproves all acts prohibited by the State, in which 
case the argument moves in a circle. I t appears to their 
Lordships to be of little value to seek to confine crimes to 
a category of acts which by their very nature belong to 
the domain of "criminal jurisprudence"; for the domain 
of criminal jurisprudence can only be ascertained by exam-

CD (1903) A.C. 524; Cam., vol. I, 610. 
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66 CANADIAN CONSTITUTIONAL DECISIONS 

[1931] A.d ining what acts at any particular period are declared by 
PKOPBIETABT the State to be crimes, and the only common nature they 

ATRADES W ^ ^ e found to possess is that they are prohibited by the 
ASSOCIATION State and that those who commit them are punished. Their 
ATTOBNBT- Lordships agree with the view expressed in the judgment 
GENERAL 0f Newcombe J. (1) that the passage in the judgment of 

_ the Board in the Board of Commerce case (2) to which 
SwestSa- a m i s i ° n n a s been made, was not intended as a definition. 
tionAct In that case their Lordships appear to have been eontrast-

' ing two matters—one obviously within the line, the other 
obviously outside it. For this purpose it was clearly legiti
mate to point to matters which are such serious breaches of 
any accepted code of morality as to be obviously crimes 
when they are prohibited under penalties. The contrast is 
with matters [325] which are merely attempts to interfere 
with Provincial rights, and are sought to be justified under 
the head of " criminal law " colourably and merely in aid 
of what is in substance an encroachment. The Board con
sidered that the Combines and Fair Prices Act of 1919 came 
within the latter class, and was in substance an encroach
ment on the exclusive power of the Provinces to legislate 
on property and civil rights. The judgment of the Board 
arose in respect of an order under Part II of the Act. Their 
Lordships pointed out five respects in which the Act was 
subject to criticism. It empowered the Board of Commerce 
to prohibit accumulations in the ease of non-traders; to 

• compel surplus articles to be sold at prices fixed by the 
Board; to regulate profits; to exercise their powers over 
articles produced for his own use by the householder him
self; to inquire into individual cases without applying any 
principles of general application. None of these powers 
exists in the provisions now under discussion. There is 
a general definition, and a general condemnation; and if 
penal consequences follow, they -can only follow from the 
determination by existing courts of an issue of fact defined 
in express words by the statute. The greater part of the 
statute is occupied in setting up and directing machinery 

• for making preliminary inquiries whether the alleged offence 
has been committed. I t is noteworthy that no penal eon-
sequences follow directly from a report of either commis-

(1) (1929) S.C.R. 409, 422. 
(2) (1922) 1 A.C. 191,198, 199; Cam., vol. II, 253, 259. 
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sioner or registrar that a combine exists. I t is not even [1931]A.C. 
made evidence. The offender, if he is to be punished, must PBOPBIBTAKT 

be tried on indictment, and the offence proved in due A f ^ s 

course of law. Penal consequences, no doubt, follow the ASSOCIATION 

breach of orders made for the discovery of evidence; but ATTOBNEY-

if the main object be intra vires, the enforcement of orders F ^ B Q ^ ^ A 

genuinely authorized and genuinely made to secure that — 
, . , , ,, 1 Combines 

object are not open to attack. investiga-
I t is, however, not enough for Parliament to rely solely u^Jf" 

on the powers to legislate as to the criminal law for sup- — 
port of the whole Act. The remedies given under ss. 29 
and 30 reducing customs duty and revoking patents have 
no necessary •connection with the criminal law and must be 
[326] justified on other grounds. Their Lordships have no 
doubt that they can both be supported as being reasonably 
ancillary to the powers given respectively under s. 91, head 
3, and affirmed by s. 122, 
the raising of money by any mode or system of taxation, 
and under s. 91, head 22, 
patents of invention and discovery. 

It is unfortunately beyond dispute that in a country where 
a general protective tariff exists persons may be found to 
lake advantage of the protection, and within its walls form 
combinations that may work to the public disadvantage. 
It is an elementary point of self-preservation that the legis
lature which creates the protection should arm the execu
tive with powers of withdrawing or relaxing the protection 
if abused. The same reasoning applies to grants of mon
opolies under any system of patents. 

The view that their Lordships have expressed makes it 
unnecessary to discuss the further ground upon which the 
legislation has been supported by reference to the power 
to legislate under s. 91, head 2, for 
The regulation of trade and commerce. 

Their Lordships merely propose to dissociate themselves 
from the construction suggested in argument of a passage 
in the judgment in the Board of Commerce case (1) under 
which it was contended that the power to regulate trade 
and commerce could be invoked only in furtherance of a 
general power which Parliament possessed independently 

(1) (1823) 1 A.C. 1«1, 188; Cam, vol. H, 2S3, 259. 
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[19S1] A.C, 0f it. No such restriction is properly to be inferred from 
PEOPEIBTAEY that judgment. The words of the statute must receive 

^^P^i8 their proper construction where they stand as giving an 
ASSOCIATION independent authority to Parliament over the particular 
ACTOENBT- subject-matter. But following the second principle noticed 
GENEEAL m the beginning of this judgment their Lordships in the 

_ present case forbear from defining the extent of that author-
S^ t i j j ^ ity. They desire, however, to guard themselves from being 
•bioii Act supposed to lay down that the present legislation could not 

' be supported on that ground. 
If then the legislation in question is authorized under 

one or other of the heads specifically enumerated in s. 91, 
it is not to the purpose to say that it affects property and 
[327] civil rights in the Provinces. Most of the specific 
subjects in s. 91 do affect property and civil rights but so 
far as the legislation of Parliament in pith and substance 
is operating within the enumerated powers there is consti
tutional authority to interfere with property and civil 
rights. The same principle would apply to s. 92, head 14, 
the administration of justice in the Province, 
even if the legislation did, as in the present case it does 
not, in any way interfere with the administration of jus
tice. Nor is there any ground for suggesting that the 
Dominion may not employ its own executive officers for 
the purpose of carrying out legislation which is within its 
constitutional authority, as it does regularly in the case of 
revenue officials and other matters which need not be 
enumerated. 

Their Lordships are of opinion that the Supreme Court 
of Canada were right in answering both questions in the 
negative, and that this appeal should be dismissed, and 
they will humbly advise His Majesty accordingly. 

Solicitors for appellant Association: Lawrence, Jones & Co. 
Solicitors for appellant Attorneys-General: Blake & Red

den. 

Solicitors for respondent Attorney-Kaeneral for Canada: 
Charles Russell & Co. 
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In re TRANSFER OF NATURAL RESOURCES TO [19321A.C 
THE PROVINCE OF SASKATCHEWAN J.C.* 

(1932) A.C. 28 

ON APPEAL FROM THE SUPREME COURT OF CANADA 

Canada—Vesting and control of public lands—Rupert's Land and North-
Western Territory—Order in Council of June 23, 1870—Alienations by 
Dominion—Claim by Province of Saskatchewan—Validity of Domin
ion legislation—Dominion Lands Act (35 Vict., c. 88, Dom.)—British 
North America Act, 1867 (30 & 31 Vict., c. 3), ss. 109, llfi—Rupert's 
Land Act, 1868 (31 & 32 Vict., c. 105), s. 6. 

The effect of the Order in Council of June 23, 1870, whereby Rupert's 
Land and the North-Western Territory were admitted into and 
became .part of the Dominion of Canada, 'and of s. 5 of the Rupert's 
Land Act, 1868, was that the lands therein which were then vested 
in the Crown, and now are within 'the boundaries of the Province 
of Saskatchewan, became so vested in the right of the Dominion, and 
the Dominion was given full control to administer them for the pur
poses of Canada as a whole, not merely for the inhabitants of the 
area. 

The Dominion Lands Act, 1872, and s. 21 of the Alberta and Saskatche
wan Acts, 1905, were therefore validly enacted by the Parliament of 
Canada. 

Judgment of the Supreme Court of Canada (1931) S.C.R. 263 affirmed. 

APPEAL (No. 37 of 1931) by special leave from a judg
ment of the Supreme Court of Canada (February 3, 1931) 
in answer to questions referred to that Court by the 
Governor General in Council under s. 55 of the Supreme 
Court Act. 

The reference was made pursuant to an agreement be
tween the Governments of the Dominion of Canada and 
the Province of Saskatchewan, dated March 20, 1930. That 
Province was established by the Saskatchewan Act, 1905, 
being formed out of a portion of Rupert's Land and the 
North-Western Territory, which were admitted into and 
[29] became part of the Dominion by an Order in Council 
o f J u n e 23, 1870. The reference arose out of a claim by 

w ? * T : 7 T l , W B l i Dunedin, Lord Haaworth MH., Lord Atkda, 
I*«d 1 W B rf KDowea, and Lord Macmillan. ' 

1931 

Oct. 20. 
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[19323 A.C. the Province in respect of alienations of part of the natural 
Inre resources of the land within its boundaries between the 

OFNATOTAL
 c^a*e °^ ^ e Order m Council and the establishment of the 

RESOURCES Province. 
TO THE 

PROVINCE The questions submitted are set out in the judgment of 
KATCHBWAN the Judicial Committee, from which the facts and con-

siderations material to their answer appear. 
The answer of the Supreme Court to each of the ques

tions was in favour of the Dominion. Newcombe J. deliv
ered a judgment in which Duff, Rinfret, Lamont, Smith 
and Cannon JJ. concurred. Anglin C.J. agreed with the 
reasons of that judgment, but whereas the majority-
answered question 1 (d) " not otherwise than as sharing 
in any benefit which might accrue to them under the 
dispositions of Parliament," he was of opinion that it 
should be answered by a simple negative; with the other 
answers he concurred. The proceedings are reported at 
(1931) S.C.R. 263. 

The Attorneys-General for Saskatchewan and Alberta 
appealed. 

1931. July 7, 9, 10. MacPherson K.C. (Attorney-Gen
eral for Saskatchewan) and Bence K.C. (with them Barr 
K.C. and Frank Oahan) for the appellants. At the time of 
the Order in Council Rupert's Land and the North-Western 
Territory were recognized as being colonies. I t is the 
established policy of the Empire to appropriate the land 
revenue of a colony to the benefit of its inhabitants, even 
if the colony is not self-governing. That principle was 
applied in 1858 when the colony of British Columbia was 
founded. As to that part of the area which became the 
Province of Manitoba, the Manitoba Act. 1868, which was 
ratified by the British North America Act, 1871, provided 
expressly that all ungranted lands should be administered 
by the Dominion for its own purposes, but there was no 
corresponding enactment as to the remaining parts of the 
area. By s. 146 of the Act of 1867 the terms upon which 
the area was [30] transferred were to be " subject to the 
provisions of this Act." The Act of 1867 draws a marked 
distinction between legislative powers and proprietary 
right; the fact that the Dominion acquired legislative 
power over the area is no indication that it acquired any 
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proprietary right: Attorney-General for Canada v. At tor- U932] A.c, 
neys-General for Provinces (1). The intention of the Act, inre 

as shown more particularly by s. 109, was that each Prov- 0 £ N ^ ^ , 

ince should enjoy the entire beneficial interest of the Crown EBSOUKCBS 

in all lands within its boundaries, subject only to the spe- PROVINCE 

cific rights therein given to the Dominion by s. 108 and OFSAS-
° & J KATCHEWAN. 

s. 117. St. Catherine's Milling and Lumber Co. v. The — 
Queen (2); Mercer v. Attorney-General for Ontario (3). 
That principle is not confined to the original Provinces: 
Attorney-General of British Columbia v. Attorney-General 
of Canada (4). Effect can only be given to the above 
words in s. 146 by restricting the beneficial interest of the 
Dominion in the area in question to that which it had 
under the Act in the case of the public lands of the original 
Provinces. Even if the area vested in the Dominion for 
the purpose of Administration, s. 5 of the Rupert's Land 
Act, 1868, shows that it was to be administered for the 
benefit of " His Majesty's subjects and others therein." 
In so far as the Dominion Lands Act, 1872, and s. 21 of the 
Alberta and Saskatchewan Acts, 1905, assumed a greater 
beneficial interest in the Dominion they were ultra vires. 
In Attorney-General for Alberta v. Attorney-General for 
Canada (5) the Board considered the effect of s. 21 of the 
Alberta Act, 1905, not its constitutional validity; that was 
assumed for the purpose of the judgment. The approval 
of the judgment of Anglin C.J. in Trusts and Guarantee 
Co. v. The King (6) was confined to the point that regis
tration of title to land did not affect the nature of its 
tenure. 

Hon. Geoffrey Lawrence K.C. (with him Milner K.C. 
and Plaxton K.C.) for the respondent. By the Order in 
Council of June 23, 1870, read with s. 146 of the British 
North America Act, s. 5 of the Rupert's Land Act, 1868, 
and the addresses [31] referred to therein, the area in ques
tion was " admitted into and became part of the Domin
ion, ' and the Dominion was given full legislative control 
over it; the legislative authority was reaffirmed by s. 4 of 
the British North America Act, 1871. Under the above 
Aets and instruments the Parliament of Canada had the 

Cl) (1888) A.C. 700, 709. (4) (1888) 14 App. Cae. 296. 
m (1888) 14 App. Gas. 46. (5) (1928) A.C. 475. 
(3) (1881) 6 Caa. 8 J C R . 538,645. (6) (1918) 54 Can. S.CJEt. 107. 
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proprietary right: Attorney-General for Canada v. Attor- ll932J A.C. 
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ince should enjoy the entire beneficial interest of the Crown REsoURcEs 
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cific rights therein given to the Dominion by s. 108 and oFSAs-

KATCHEWAN. 
s. 117. St. Catherine's ~Milling and Lumber Go. v. The -
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(I) (1898) A.C. 700, 709. 
(2) (1888) 14 Aw. eas. 4.6. 
(3) (1881) a Ca.n.. B.C.R. 538, 645. 

(4) (1888) 14 App. CM. 295. 
(5) (1928) A.C. 475. 
(6) (1916) 54 Can. S.C.R. 107. 
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[1932] A.C. right to dispose of the Crown lands within the area, and 
In re to appropriate the revenue so arising to Dominion pur-

OPNATOBM- poses. By the Manitoba Act, 1868, ratified by the Imperial 
RESOURCES Parliament in 1871, the Crown lands in that part of the 
PROVINCE

 a r e a which was formed into the Province of Manitoba were 
OFSAS- to be administered for the purposes of the Dominion: it 

KATCHEWAN 

— is unlikely that the intention was different as to that part 
which was not then formed into a Province. The words 
"subject to the provisions of this Act" in s. 146 of the 
British North America Act, 1867, meant merely that the 
agreed terms of transfer were to be consistent with the 
provisions of the Act. They do not make s. 109 appli
cable, as that section refers specifically to the original 
Provinces named in it. There was an express provision 
in the Order in Council creating the Province of British 
Columbia, placing it in the same position as to its public 
lands as the named Provinces: Attorney-General of British 
Columbia v. Attorney-General of Canada (1). By s. 91, 
head 1, of the Act of 1867, the Parliament of Canada has 
exclusive legislative authority in respect of " the public 
debt and property." The appellants' contentions conflict 
with the validity of the Dominion Lands Act, 1872, the 
powers under which have been exercised for a very long 
period, also with s. 21 of the Saskatchewan and Alberta 
Acts, 1905. The validity of s. 21 of the Alberta Act was 
recognized by the Board in Attorney-General for Alberta 
v. Attorney-General for Canada (2). In Trusts and Guar
antee Co. v. The King (3), referred to in the judgment, the 
Supreme Court considered and rejected a contention that 
the Crown lands within the boundaries of Alberta never 
vested in the right of the Dominion. The terms of s. 5 
of the Rupert Land's Act, 1868, cannot be construed as 
giving prospective Provinces to be established [32] any 
rights in the land revenue. No trust of that nature can be 
implied from the circumstances: In re Southern Rhodesia 
(4). (Reference was made also to In re s. 17 of Alberta 
Act (5). 

MacPherson K.C. replied. 

(1) 14 App. Cas. 295, 304. (3) (1916) 54Can. S.C.R. 107,121. 
(2) (1928) A.C. 475. (4) (1910) A.C. 211, 231, 232. 

(5) (1927) S.CH. 364. 
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Oct. 22. The judgment of their Lordships was deliv- [W32JA.C. 
ered by In re 

TRANSFER 

LORD ATKIN.—This appeal from the Supreme Court of RESOUBCES 

Canada arises upon an order of reference pursuant to s. 55 P™ ™^. 
of the Supreme Court Act, made by the Governor General OFSAS-

in Council, dated May 3, 1930, to determine questions that ™™^m-
had arisen between the Dominion and the Province of 
Saskatchewan. The questions to be answered are to be 
found in the following formal submission agreed between 
the Dominion and the Province and annexed to the order 
of reference:— 

Whereas under an agreement made between the Government of the 
Dominion of Canada, of the one part, and the Government of the 
Province of Saskatchewan of the other part, provision is made for the 
submission to 'the Supreme Court of Canada, for its consideration, of 
certain questions agreed upon; And whereas it is admitted for the pur
pose of this submission that (a) The area now lying within the boundaries 
of the Province of Saskatchewan formed a part of Rupert's Land and the 
North-Western Territory, which were admitted into and became a part 
of the Dominion of Canada under Order in Council of June 23, 1870. 
(6) F<rom the coming into force of the said Order in Council until 
September 1, 1A05, portions of the said area were from time to time 
alienated by the Dominion of Canada, (c) Throughout the following 
questions the term "lands" means and includes "lands, mines, minerals 
and royalties incident thereto." 

The following questions are submitted for the consideration of the 
Supreme Court pursuant to s. 55 of the Supreme Court Act:— 

1. Upon Rupert's Land -and the North-Weetem Territory being ad
mitted into and becoming a part of the Dominion of Canada under Order 
in Council of June 23, 1870, were all [33] lands .then vested in the Crown 
and now lying within the boundaries of the Province of Saskatchewan 
vested in the Crown: (a) In the right of the Dominion of Canada; or 
(&) in the right of any province or provinces to be established within 
such area; or (c) to be administered for any province or provinces to be 
established within such area; or (d) to be administered for the benefit of 
the inhabitants from time to time of such area? 

2. Is the Dominion of Canada under obligation to account to ike 
Province of Saskatchewan for any lands within its boundaries alienated 
by the Dominion of Canada prior to September 1, 1905? 

The Supreme Court answered all the questions in favour 
of the Dominion, and the Province of Saskatchewan and 
the Province of Alberta (which is equally concerned with 
the decision) appeal. 

To appreciate the practical relevance of the questions it 
is necessary to go back to Canadian constitutional history 
at the time of the creation of the Dominion. The original 
provinces federally united by the British North America 

I 
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[19323 A.C. Act were Canada, Nova Scotia and New Brunswick. Lying 
inre to the west and north of the new Dominion were the vast 

OFNATOBAL
 t r a c t s °f country known as Rupert's Land and the North-

EBSOUBCBS Western Territory. Over this territory the Hudson's Bay 
TO T H E 

PROVINCE Company exercised control more or less defined. Their 
1 ^ 1 1 J charter, granted in 22 Charles II, had granted them large 

powers and a vast extent of land which was not well de
fined, but which was assumed to cover the whole of what 
was later known as Rupert's Land. They had extended 
their jurisdiction into the North-Western Territory, and 
were in practice the sole authority responsible for the 
maintenance of law and order in both districts. The exist
ence of a trading company with vast obligations and neces
sarily limited resources had been recognized before 1867 by 
Canadian statesmen as an obstacle to the development of 
Canada, and communications had later taken place be
tween the Government of the then Province of Canada, the 
British Government and the Company as to the surrender 
of the Company's charter rights. [34] By s. 146 of the 
British North America Act provision was made for power 
to admit (inter alia) Rupert's Land and the North-West
ern Territory into the Union. Eventually, on November 
19, 1869, in pursuance of an Imperial Act, 31 & 32 Viet., 
c. 105, the Hudson's Bay Company surrendered to the 
Crown all their rights granted by charter and all their 
lands within Rupert's Land. A Dominion Act was passed 
in the same year providing for the government of the 
territories after admission to the Union. On June 23, 1870, 
an Order in Council was made admitting Rupert's Land 
and the North-Western Territory into the Dominion. In 
1870, in anticipation of the Order in Council, the Manitoba 
Act was passed, creating Manitoba a separate Province, 
carving its territory out of the new district so to be ad
mitted. Thereafter, under appropriate legislation, Imperial 
and Dominion, the Dominion of Canada governed the rest 
of Rupert's Land and the North-Western Territory as part 
of the Dominion, dealing with the land in pursuance of the 
Dominion Lands Act of 1872. In 1905 it created out of 
the district two new Provinces, Saskatchewan and Alberta. 
Both the Saskatchewan and the Alberta Acts contained 
provisions by which all Crown lands should continue to be 
vested in the Crown and administered by the Dominion 
for the purposes of Canada. In lieu of the land revenue 
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each Province received an annual payment from the Do- [1932] A,c. 
minion, varying with the population. I t would appear that inre 
both the new Provinces found these provisions irksome, o^^nmu, 
and objected to being put in a different position from the RESOUBCEB 

original Provinces as to land revenue, which under s. 109 PBOVINCB 

of the British North America Act belonged to the Province. M°gJ^A K 

Questions were raised as to the validity of the legislation, — 
and eventually in 1930 the Dominion entered into agree
ments with both Provinces whereby the interest of the 
Dominion in the public lands in each Province was trans
ferred to the Province. The agreements were made on 
the express footing that the Provinces should be placed in 
a position of equality with the other provinces as to their 
"natural resources" (which would include the land) as 
from their entry into confederation in 1905. 

[35] In this respect the agreement with Saskatchewan 
appears to put the Saskatchewan claim higher than that of 
Alberta; but as by the Acts adopting the agreements Al
berta is to have no less rights against the Dominion than 
Saskatchewan, it is unnecessary to go beyond the agree
ment with the latter. The agreement is made March 20, 
1930. The recitals are as follows: 

Whereas by s. 22 of the Saskatchewan Aot, being chapter 42 of the 
4 & 5 Edw. VII, it was provided that "All Crown lands, mines and 
minerals and royalties incident thereto, and the interest of the Crown dn 
the waters within the Province under the North-Western Irrigation Aot, 
1898, shall continue to be vested in the Crown and administered by the 
Government of Canada for the purposes of Canada, subject to the pro
visions of any Act of the Parliament of Canada with wsspeet to road 
allowances and roads or trails in force immediately before the coming into 
force of .this Act, which shall apply <to the said Province with the sub
stitution .therein of the said Province for the North-Wast Territories": 
And whereas the Government of Canada desires that the Province should 
be placed in a position of equality with the other Provinces of Con
federation with respect to the administration and control of its natural 
resources as from its entry into Confederation with respect to the admin
istration and control of its natural resources as from its entry into Con
federation in 1905: And whereas the Government of the Province con
tends that, before the Province was constituted and entered into Con-
federaffaon as aforesaid, the Parliament of Canada was not competent to 
enact that the natural resources within the area now included within the 
boundaries of the Province should vest in "the Crown «nd be administered 
by the GovesiMnent of Canada for the purposes of Canada and was not 
eafcttied to adtnraisteir the said oatttral resources otherwise than for the 
benefit of the rseHaits within the said area, and moreover that the 
Pwmnee is entitled to be and should be placed in a position of equality 
with a » other Rnmoees of Confederation with respect to its natural 
remwxxm as from July 15, 1870, when Rupert's Land and the North-
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[1932] A.C. Western Territory were admitted into and became part of the Dominion 
"~" ' of Canada: And whereas it has been agreed between Canada and the said 

TMNSFER ^110^1106 'ths* ttra ^ d [36] section of the Saskatchewan Act should be 
OF NATURAL modified and that provision should be made for the determination of 
RESOTJECES the respective rights and obligations of Canada and the Province as herein 

TO THE get o u t . 
PROVINCE 

OFSAS- After providing for the transfer of the land from the 
— ' Dominion to the Province and setting out other terms, 

the agreement contains two clauses which give rise to this 
reference—namely:— 

23. Provision will be made pursuant to s. 55 of the Supreme Court 
Act, being chapter 35 of the Revised Statutes of Canada, 1927, to submit 
for the consideration of the Supreme Court of Canada questions agreed 
upon between the parties hereto as being appropriate to obtain the judg
ment of the said Court, subject to appeal to His Majesty in Council in 
accordance with the usual practice, as to the rights of Canada and the 
Province respectively, before September 1, 1905, in or to the lands, mines 
or minerals (precious or base), now lying within the boundaries of the 
Province, and as to any alienation by Canada before the said date of any 
of the said lands, mines or minerals or royalties incident thereto. 

24. As soon as the final answers to the questions submitted under the 
last preceding paragraph have been given, the Government of Canada will 
appoint three persons to be agreed upon to be Commissioners under Part I 
of the Inquiries Act, to inquire and report whether any and, if any, what 
consideration, in addition to the sums provided in paragraph 21 hereof, 
shall be paid to the Province in order that the Province may be placed in 
a position of equality with the other provinces of Confederation with 
respect to the administration and control of its natural resources either as 
from September 1, 1905, or as from such earlier date, if any, as may 
appear to be proper, having regard to the answers to the questions sub
mitted as aforesaid; such commissioners to be empowered to decide what 
financial or other considerations are relevant to the inquiry and the report 
to be submitted to the Parliament of Canada and to the Legislature of 
Saskatchewan; if by the said report, the payment of any additional con
sideration is recommended, then, upon agreement between the Govern
ments [37] of Canada and of the Province following the submission of 
euch report, the said Governments will respectively introduce the legis
lation necessary to give effect to such agreement. 

It will be seen that it is only in order that Saskatchewan 
may support a claim under clause 24 of the agreement to 
be placed in a position of equality with other provinces 
with respect to the administration of its natural resources 
as from an earlier date than September, 1905 (the date of 
its creation as a province), that the questions arise at all. 
The position after 1905 is admittedly to be adjusted. Their 
Lordships feel 'bound to remark that it is difficult to see 
how Saskatchewan passes over the threshold of this claim. 
I t had no separate existence at all before 1905, except as 
part of the North-Western Territories. Its predecessor, if 
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a unit newly created and defined can have a predecessor, [19321A.C, 
was the Dominion or, on the extreme view, the North- inre 
Western Territories, which also included the present Prov- 0 J i£Sf L 

ince of Alberta and other territory as well. I t would appear RHSOOTCKS 

to be difficult to correlate such a position to that of the PROVINCE 

other provinces of the Union, or to speak of "its" natural J^HEWAN 

resources before it took any shape. However, the ques- — 
tions have been formulated and should be answered. 

The argument of the Attorney-General for the Province 
may be summarized as follows: There was a well-estab
lished Imperial policy as to colonies that they should enjoy, 
for the benefit of the inhabitants, the revenues of lands 
in the colony vested in the Crown. This did not depend 
upon the colony being self-governing. This area was a 
colony before 1867, and though as to a large part of it 
the land was vested in the Hudson's Bay Company, yet on 
the surrender by that Company of its charter the colony 
was restored to its appropriate position of enjoying pro
prietary rights in the land. It therefore was in the same 
position as the original colonies, whose rights to the land 
were maintained as a fundamental principle of the British 
North America Act. On the true construction of the Order 
in Council and the legislation giving effect to the admission 
of the area into the [38] Confederacy, the Dominion Gov
ernment and Dominion Legislature were intended to ad
minister the land revenues for the beneficial use of the 
inhabitants only of the area in question. Upon the estab
lishment of the Province it must be taken to have attained 
its majority, and was entitled to go back to 1870 and have 
an account of the use of its resources during that time. 

For the purposes of this case it is not necessary to dis
cuss the accuracy of the earlier propositions in this argu
ment. I t may well be doubted whether there has ever been 
an invariable rule that a colony enjoyed its own land rev
enue. I t would appear to be a question of fact in each 
case whether the Crown had placed its beneficial interest 
in land at the -disposal of the particular colony. In the 
present ease it is known that the Crown had parted with 
all its interest in the land to the Hudson's Bay Company 
so far as Rupert's Land is concerned. As to the North-
Western Territory, it is at least doubtful whether before 
1887 the beneficial interest in the land had been entrusted 
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[1932] A.C. by the Crown to any authority, or whether there was in 
In re respect of that part of the area any colony at all within 

NATURAL
 t n e wan ing of the Attorney-General's argument. But, OF 

RESOUBCES even assuming that the propositions in question were es-
TO THE • x x j . 

PBOVINCE tablished, their Lordships have no doubt whatever that the 
~.™Ĵ 7.-KT effect of the surrender of the charter rights and the rele-
KATCHEWAN. # ° 

vant legislation was on the admission of the area in ques
tion into the Dominion to give the Dominion full control 
of the land to be administered for the purposes of the 
Dominion as a whole, and not merely for the inhabitants 
of the area. 

It is only necessary to read the addresses of the Domin
ion Parliament dealing with the admission of the new areas 
to be satisfied that the control of the whole area by the 
Dominion was treated as an important factor in Canadian 
policy, and was advocated in the words of the first address 
" t o promote the prosperity of the Canadian people and 
conduce to the advantage of the whole Empire." I t is not 
merely improbable, but it is incredible, that at that stage 
of the development of Canada the resources of the immense 
area added to the [39] Dominion were to be administered 
solely for the advantage of the sparse population scattered 
over its thousands of square miles. Even contemporane
ously, when Manitoba was created a Province it was not 
given control of its lands: and it would certainly be re
markable if after 1870 the Dominion administered Mani
toba's land for the purposes of the Dominion, but admin
istered the larger areas of Rupert's Land and North-West
ern Territory for the purposes only of their few inhabit
ants. The provisions of the Order in Council and of s. 5 
of the Imperial Act of 1868, Rupert's Land Act, make it 
clear that the Dominion was to govern the new area when 
admitted as part of the Dominion for the purposes of the 
Dominion. 

An argument was based on the terms of s. 146 of the 
British North America Act, which provides the power to 
admit Rupert's Land, etc., into the Union " on such terms 
and conditions in each case as are in the addresses expressed 
and as the Queen thinks fit to approve, subject to the pro
visions of this Act." I t was said that the reference to the 
provisions of this Act incorporated the proviso made in 
s. 109 that all the lands belonging to the several provinces 
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of Canada, Nova Scotia and New Brunswick should con- [1932]A.C. 
tinue to belong to the -provinces, and that no powers could in re 
be given to the Dominion inconsistent with this. The OPNSJSL 

answer is that s. 109 dealt only with the provinces thus RESOURCES 

admitted, and the provisions of the Act referred to in s. PBOVINCB 

146 are plainly the general provisions covering the struc- ^ °^if~ 
ture of the Union into which new provinces were to be — 
admitted, as, for instance, the seetion distributing legisla
tive and other functions between the Dominions and the 
constituent provinces. 

It is to be noted that the argument for the Province 
necessarily disputed the validity not only of s. 21 of the 
Alberta and Saskatchewan Acts of 1905, but also of the 
Dominion Lands Act of 1872. As to the Act of 1905, the 
validity of s. 21 appears to their Lordships to have been 
specifically upheld in the judgment of this Board in Attor
ney-General for Alberta v. Attorney-General for Canada 
(1), where it was [40] decided that lands in Alberta granted 
by the Crown before or after September, 1905, in the ab
sence of heirs, escheat to the Crown in right of the Domin
ion. There was adduced before their Lordships no ground 
for attacking the Dominion Lands Act of 1872 other than 
the general considerations mentioned above, which, as 
stated, have not the effect claimed. I t follows that the 
answers to the respective sub-heads of question 1 must 
be in favour of the Dominion. 

Their Lordships entirely agree with the reasoning of the 
judgment of Newcombe J. in the Supreme Court. It does 
not seem necessary to determine the slight difference of 
opinion between the Chief Justice and the other members 
of the Court as to the exact answer to question 1 (d). 
Treating the question, as the Chief Justice seems to have 
done, as meaning " to be administered exclusively for the 
benefit of the inhabitants from time to time of the area," 
the answer admits of a simple negative; but the qualified 
answer given by the majority of the Court cannot in any 
way be said to be wrong. The second question seems to 
be intended to ask as to the existence of a legal obligation 
to account to the Province of Saskatchewan for something 
done before the Province came into existence, without any 
statutory provision for the Province inheriting, or in some 
way having transferred to it, the rights, whatever they 

(1) (1928) A.C. 476. 
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[1932] A.c. were, which before 1905 were invaded. As no rights 
in re were invaded, it is obvious that the question is correctly 

OFNATOTAL answered, No; and it becomes unnecessary to consider how, 
RESOTKCES on a different hypothesis, and obligation to account could 
PROVINCE have been enforced by the Province. 

OF SAS—  

KATCHEWAN. Their Lordships will humbly advise His Majesty that 
this appeal should be dismissed, and in accordance with 
the usual practice in such cases without costs. 

Solicitors for appellants: Blake & Redden. 

Solicitors for respondents: Charles Russell & Co. 
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In re THE INSURANCE ACT OP CANADA C19321A.C. 
JJC.* 

(1932) A.C. 41 

(QUEBEC INSURANCE REFERENCE) 
ON APPEAL FEOM THE COURT OF KING'S BENCH FOR THE 

PROVINCE OF QUEBEC 

Canada — Legislative power—Insurance business in province — Aliens — 
Immigration—Taxation—Provincial matter disguised as Dominion 
matter—Insurance Act (RJ>., Can., 1927, c. 101), ss, 11, 12—Special 
War Revenue Act (R£., Can., 19%?, c. 179), s. 16—British North 
America Act, 1867 (30 & SI Vict., c. 3), ss. 91, 92, 95. 

A foreign or British insurer licensed under the Quebec Insurance Act to 
carry on business within the Province can do so without being also 
licensed under the Insurance Act of Canada. Sects. 11 and 12 of 
that Act requiring them to be licensed thereunder are ultra vires 
under the British North America Act, 1867, since, in the guise of 
legislation as to aliens and immigration, matters within the Dominion 
authority, they seek to intermeddle with the conduct of insurance 
business, which was declared in Attorney-General for Canada v. 
Attorney-General for Alberta (1916) 1 A.C. 588 (1) to be a subject 
exclusively within Provincial authority. 

Sect. 16 of the Special War Revenue Act of Canada is also ultra vires. 
In the guise of legislation imposing Dominion taxation, it in reality 
deals with the Provincial subject above mentioned. 

Attorney-General for Ontario v. Reciprocal Insurers (1924) A.C. 328 (2) 
folowed. 

Judgment of the Court of King's Bench for Quebec varied. 

APPEAL and CROSS-APPEAL (No. 36 of 1931) from 
a judgment of the Court of King's Bench (Appeal Side) 
for the Province of Quebec, delivered on June 28, 1930, in 
answer to questions referred to that Court by the Lieu
tenant-Governor in Council under R.S., Queb., 1925, c. 7. 

The questions referred were:— 
1. Is a foreign or British insurer who holds a licence 

under the Quebec Insurance Act to carry on business with
in the Province obliged to observe and subject to ss. 11, 
12, 65 and 66 of the Insurance Act of Canada, or are these 
sections unconstitutional as regards such insurer? 

2. Are ss. 16, 20 and 21 of the Special War Revenue Act 
within the legislative competence of the Parliament of [42] 

*PBBfflire:—Viscount Dunedin, Lord Bknesburgh, Lord Atkia, Lord 
Saaaell of Kslkwen, and Lord Macmillan. 

<D Cam, voL H, 63. (2) Cam., vol. IL 324. 

1931 

Oct. 22. 
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[1932] A.C. Canada? Would there be any difference between the case 
inre of an insurer who has obtained or is bound to obtain under 

INSTJKANCE
 t n e Provincial law a licence to carry on business in the 

ACT Province and any other case? 
OF CANADA. 

The terms of ss. 11 and 12 of the Insurance Act of 
Canada (R.S., Can., 1927, c. 101) and of s. 16 of the 
Special War Revenue Act (R.S., Can., 1927, c. 179) appear 
from the judgment here reported. Sects. 65 and 66 of the 
former Act imposed penalties for contraventions of ss. 11 
and 12; s. 20 of the latter Act requires every person to 
whom s. 16 applies to make an annual return of the names 
of the companies, etc., with which he has effected insur
ances, and s. 21 imposes penalties for contraventions of 
s. 20. 

The answers made by the Court of King's Bench were 
as follows: To question 1 (by a majority)—in the case of 
a foreign insurer, " yes" to the first part, " n o " to the 
second part; in the case of a British insurer, " n o " to 
the first part and " y e s " to the second part. To ques
tion 2 (unanimously)—" yes " to the first part, and " no " 
to the second part. The proceedings are reported at Q.R. 
49 K B . 236. 

1931. July 20, 21. Lanctot K.C., Geoffrion K.C. ana 
Maurice Alexander for the Attorney-General for Quebec, 
appellant in the first appeal. 

St. Laurent K.C. and Plaxton K.C. for the Attorney-
General for Canada, respondent in the first appeal. 

Tilley K.C, E. Bayly K.C. and Leighton Foster for the 
Attorney-General for Ontario, intervener. 

Lanctot K.C. and Maurice Alexander for the Attorney-
General for British Columbia, intervener. 

V. Evan Gray for intervening companies. 

In addition to cases referred to in the judgment of their 
Lordships, reference was made to Cunningham v. Tomey 
Homma (1); Brooks-Bidlake and Whittal Ld. v. Attorney-
General for British Columbia (2); and Attorney-General 
for Manitoba v. Attorney-General for Canada (3). 

(1) (1803) A.C. 151. (2) (1823) A.C. 450. 
(3) (1828) A.C. 260. 
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[43] Oct. 22. The judgment of their Lordships was [1932U.C 
delivered by in re 

T H E 

VISCOUNT DUNEDIN.—Under one of the provisions of the ACT 

statutes of Quebec the Lieutenant-Governor in Council 0F CANADA-

m a y refer t o t h e Court of t h e King ' s Bench for hearing and 
consideration any question he deems expedient. Acting 
under t h a t provision and upon t h e narra t ive t h a t several 
foreign or British insurers had obtained licences under t h e 
Quebec Insurance Act and t h a t t he Depar tmen t of Insur
ance of t he Dominion was endeavouring to force these com
panies t o obtain a licence under ss. 11 and 12 of t h e Insur
ance Act of Canada, R.S., Can., 1927, c. 101, and to recover 
from persons who insure with these insurers t he tax im
posed by ss. 16, 20 and 21 of the Special War Revenue Act, 
R.S., Can., 1927, c. 179, t he Lieutenant-Governor in Coun
cil referred to t h e Court of King 's Bench t h e following 
quest ions:— 

1. Is a foreign or British insurer who holds a licence 
under the Quebec Insurance Act to carry on business with
in the Province obliged to observe and subject to ss. 11, 
12, 65 and 66 of the Insurance Act of Canada, or are these 
sections unconstitutional as regards such insurer? 

2. Are ss. 16, 20 and 21 of the Special War Revenue Act 
within the legislative competence of the Parliament of 
Canada? Would there be any difference between the case 
of an insurer who has obtained or is bound to obtain under 
the Provincial law a licence to carry on business in the 
Province and any other case? 

Sects. 11 and 12 of the Insurance Act of Canada are 
as follows:— 

11. I t shall not be lawful for (a) any Canadian company; or (b) amy 
«lien, whether a natural person or a foreign company, within Canada to 
solicit or accept any i s i , or to issue or deliver any receipt or policy of 
insurance, or to gnaot, in consideration of any premium or payment, any 
annuity on ft Mfe or lives, or to collect or receive any premium, or, except 
as provided in section one hundred and twenty-nine of this Act, to inspect 
any risk or adjust any loss, or to advertise for or carry on any business 
of insurance, or to prosecute or maintain any suit, action or proceeding, 
or to file any claim [44] in insolvency relating to such business, unless 
under a licenoe from the Minister granted pursuant to the provisions of 
tine Act. 

12. It shall not be lawful for any British company, or for any British 
subject not resLdenifc in Canada, to immigrate into Canada for the purpose 
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[1932] A.C. of opening or establishing any office or agency for the transaction of any 
"~v"~' business of or relating to insurance, or of soliciting or accepting any risk 
£?!? or issuing or delivering any interim receipt or policy of insurance, or 

INSTTRANCE granting, in consideration of any premium or payment, any annuity on a 
ACT life or lives, or of collecting or (receiving any premium, or, except as pro-

OF CANADA, vided in section one hundred and twenty-nine of this Act, of inspecting 
any risk or adjusting any loss, or of carrying on any business of or relating 
to insurance, or of prosecuting or maintaining any suit, action or pro
ceeding or filing any claim in insolvency relating to such business, unless 
under a licence from the Minister granted pursuant to the provisions of 
this Act. 

Sects. 65 and 66 need not be quoted as they only pre
scribe penalties for contravention. 

The case was heard before five judges. There was some 
difference of opinion between them as to the answer to 
the first question, but the judgment of the majority gave 
answer as follows: In the case of a foreign insurer, "yes" 
to the first part, "no" to the second. In the case of a 
British insurer, "no" to the first part and "yes" to the 
second. As to the second question they were unanimous, 
and the answer was "yes" to the first part and "no" to 
the second. 

In the presentation of the case appearance has been 
entered by the Attorneys-General for Quebec, Ontario and 
British Columbia, also by certain companies which insured 
their property against fire and other risks with various in
surance companies and underwriters of Canadian, British 
and foreign origin carrying on insurance business in Canada. 
These parties all contended that the sections cited were 
unconstitutional and ultra vires. The Attorney-General 
for Canada, who also appeared, contended that they were 
constitutional and intra vires. Success being divided, the 
Attorney-General [45] for Quebec appealed and the Attor
ney-General for Canada cross-appealed to His Majesty in 
Council. This case is, it may be hoped, the last of the 
series of litigations between the Dominion and the Prov
inces with regard to insurance. 

I t is not in their Lordships' opinion necessary for them, 
as it was for the judges in the Courts below, to examine 
in detail the various cases that have arisen in the Cana
dian courts. They think that the questions raised can be 
conclusively dealt with in the light of four cases which 
have reached this Board. These are in chronological order: 
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Citizens Insurance Co. v. Parsons (1); John Deere Plow [1932] A.C 
Co. v. Wharton (2); Attorney-General for Canada v. inre 
Attorney-General for Alberta (3); and Attorney-General 1 N S ^ N C B 

for Ontario v. Reciprocal Insurers (4). ACT 
The case of the Citizens Insurance Co. v. Parsons (1) 0F_^_ 

was not fought directly between the Dominion and the 
Provinces, either as parties or interveners. It was an ac
tion by a private individual to recover money under an 
insurance contract for a loss by fire. The defence was non
compliance on the part of the insured with certain sta
tutory conditions imposed by a Provincial Ontario Act and 
applicable to insurers, to which the answer was made that 
the provisions were ultra vires as trespassing on the prov
ince of Dominion legislation. It was held that the condi
tions were not ultra vires, and the defence was good. The 
arguments turned on what may be called the competing 
claims of ss. 91 and 92 of the British North America Act. 
The principle laid down was clear. It is within the power 
of the Dominion legislature to create the person of a com
pany and endow it with powers to carry on a certain class 
of business, to wit, insurance; and nothing that the Prov
inces can do by legislation can interfere with the status 
so created; but none the less the Provinces can by legisla
tion prescribe the way in which insurance business or any 
other business shall be carried on in the Provinces. The 
great point of the case is the clear distinction drawn be
tween the question of the status of a company and the 
way in which the business of the company shall be carried 
[46] on. This distinction was clearly acted on in the next 
case, which was not an insurance case. 

John Deere Plow Co.'s ease (2) related to a company 
incorporated under Dominion legislation to carry on the 
business of trading in agricultural implements throughout 
Canada. The Parliament of British Columbia sought 
means to restrain any such trade by enacting that the 
trader should have no power to sue unless he had obtained 
a licence to trade from the Provincial authorities. It was 
held that this was ultra vires of the Province, as being an 
attempt to interfere with the status of the company. 

(i) (1881) 7 App. Cm. 96; Cam., (3) (1918) 1 A.C. 588; Cam, voL 
vol. I, 287. H, 63. 

(2) (1916) A.C.330;Cani,TOLI, (4) (1924) A.C. 328; Cam., vol. 
806. n , 334. 
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(1) (1881) 7 Aw. Cas. oo; Cam., 
V<>l. l, 'lBT. 

{2) (1915) A.C. 330; Cam., vol. I, 
800. 

(3) {1916) 1 A.C. 588; Crun., vol. 
IT,63. 

(4) (1924) A.C. 328; Cmn., vol. 
IT,3M. 
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[1932] A.C. Then came the case of Attorney-General for Canada v. 
Inre Attorney-General for Alberta (1). This was the first direct 
THE trial of strength between a Province and the Dominion. By 

INSURANCE ° . . J 

ÂCT s. 4 of the Dominion Insurance Act of 1910 it was provided 
that no company or person should do insurance business 
unless they had received a Dominion licence so to act. 
This provision was fortified by a penalty for contravention 
under s. 70. Two questions were put to the Court: (1) Are 
ss. 4 and 70 of the Act or any part thereof ultra vires of the 
Parliament of Canada? (2) Does s. 4 operate to prohibit 
a foreign company carrying on business without a licence 
even though its business is confined to one Province? 

The Board answered the first question in the affirmative. 
Here again the arguments turned on the competing claims 
of ss. 91 and 92, and the decision on this question con
clusively and finally settled that regulations as to the carry
ing on of insurance business were a Provincial and not a 
Dominion matter. It really only carried to their logical 
conclusion the two cases already cited. 

As to the second question, Lord Haldane said (2): 
The second question is, in substance, whether the Dominion Parlia

ment has jurisdiction to require a foreign company to take out a licence 
from the Dominion Minister, even in a ease where the company desires 
to carry on its business only within the limits of a single province. To 
this question [47] their Lordships' reply is that in such a case it would 
be within the power of ithe Parliament of Canada, by properly framed 
legislation, to impose such a restriction. I t appears to them that such a 
power is given by the heads in e. 91, which refer to the regulation of trade 
and commerce and to aliens. This question also is therefore answered in 
the affirmative. 

The first question in the present appeal really turns upon 
whether the sections impugned fall within the sentence of 
the Board just quoted. 

But before discussing this it will be well to examine the 
remaining case mentioned—namely, the Reciprocal Insur
ers' case (3). After the decision against them on the first 
question in the last case in 1916, the Dominion legislation 
on this subject was altered. A new Act was passed in 
1917. In place of the old s. 4, which had been declared 

(1) (1916) 1 A.C. 588; Cam., (2) (1916) 1 A.C. 688, 597; 
vol. II, 63. Cam., vol. II , 63, 70. 

(3) (1924) A.C. 328; Cam., vol. II, 334. 
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ultra vires by the decision, there were now enacted ss. 11 [1932]A.C. 
and 12 in these terms:— inre 

T H E 
11. It shall not be lawful for (a) any Canadian company; or (6) any INSUEANCB 

alien, whether a natural person, or a foreign company, within Canada to ACT 
solicit or accept any risk, or to issue or deliver any receipt or policy of 0 F CANADA. 
insurance, or to grant, in consideration of any premium or payment, any 
annuity on a life or lives, or to collect or receive any premium, or, except 
as provided in section one hundred and twenty-nine of this Act, to inspect 
any risk or adjust any loss, or to advertise for or carry on any business 
of insurance, or to prosecute or maintain any suit, action or proceeding, 
or to file any claim in insolvency relating to such business, unless under 
a licence from the Minister granted pursuant to the provisions of this 
Act. 1917, c. 29, s. 11. 

12. (1) It shall not be lawful for any British company, or for any 
British subject not resident in Canada, to immigrate into Canada for the 
purpose of opening or establishing any office or agency for the transaction 
of any business of or relating to insurance, or of soliciting or accepting 
any risk or issuing or delivering any interim receipt, or any policy of 
insurance, or granting, in consideration of any premium [48] or payment, 
any annuity on a life or lives, or of collecting or receiving any premium, 
or, except as provided in section one hundred and twenty-nine of this 
Act, of inspecting any risk or adjusting any loss, or of carrying on amy 
business of or relating to insurance, or of prosecuting or maintaining any 
suit, action or proceeding, or of filing any claim in insolvency relating 
to such business, unless under a licence from the Minister granted pur
suant to the provisions of this Act. 

(2) A company shall be deemed to immigrate into Canada within 
the meaning of this section if it sends into Canada any document appoint
ing or otherwise appoints any person in Canada its agent for any of the 
purposes mentioned in subsection one of this section. 

Contravention of these provisions was dealt with by sec
tions imposing penalties. But besides that, there had been 
inserted in the Criminal Code two new sections, 508C and 
508D, which constituted as a criminal offence the doing of 
insurance business without a Dominion licence. Mean
time Ontario had passed an Act dealing with mutual insur
ance. This led to the case in which the questions proposed 
were as follows: (1) Is it within the legislative competence 
of the legislature of the Province of Ontario to regulate or 
license the making of reciprocal contracts by such legisla
tion as that embodied in the Reciprocal Insurance Act, 
1922? (2) Would the making or carrying out of reciprocal 
insurance contracts licensed pursuant to the Reciprocal 
Insurance Act, 1922, be rendered illegal or otherwise affect-
fed by the provisions of ss. 508C and 508D of the Criminal 
Code as enacted by e. 26 of the Statutes of Canada, 7 and 
8 Geo. V, in the absence of a licence from the Minister of 
Finance issued pursuant to s. 4 of the Insurance Act of 
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[1932]A.C. Canada, 7 & 8 Geo. V, c. 29? (3) Would the answers to 
inre questions 1 or 2 be affected, and if so, how, if one or more 

INSUMNCB °^ *^e P e r s o n s subscribing to such Reciprocal Insurance 
ACT contracts is: (o) a British subject not resident in Canada 

OF CANADA, ^ ^ ^ 1 ^ i n t o Canada? (fe) an alien? 

Mr. Justice Duff, who delivered the judgment of the 
Board, expressed himself thus (1) :— 

The provisions relating [49] to licences in the Insurance Act of 
1910, which 

(by the judgment of 1916) 
was declared to be ultra vires, and the regulations governing licences under 
the Act and applicable to contracts and to the business of insurance, did 
mot, in any respect presently material, substantially differ from those now 
found in the legislation of 1917; but the provisions of the statute of 1910 
derived their coercive force from penalties created by the Insurance Act 
itself. The distinction between the legislation of 1910 and that of 1917, 
upon which the major contention of the Dominion is founded, consists in 
the fact that s. 508C is enacted in the form of an amendment to the 
statutory criminal law, and purports only to create offences which are 
declared to be indictable, and to ordain penalties for such offences. The 
question now to be decided is whether, in the frame in which this legis
lation of 1917 is cast, that part of it which is so enacted can receive effect 
as a lawful exercise of the legislative authority of the Parliament of Canada 
in relation to the criminal law. I t has been formally laid down in judg
ments of this Board, that in such an inquiry the Courts must ascertain 
"tiie true nature and character" of the enactment: Citizens Insurance 
Co. v. Parsons (2); its " pith and substance": Union Colliery Co. 
v. Bryden (3). . . 

The Board proceeded to decide that the amendment of 
the eriminal law by s. 508C was not a genuine amendment 
of the criminal law, but was really an attempt by a soi-
disant amendment of the criminal law to subject insur
ance business in the Province to the control of the Domin
ion, that which had exactly been determined to be ultra 
vires by the judgment of 1916. This decided the main 
question. 

As regards question 3, it was answered in the negative, 
but there was added the following addendum: 

Their Lordships do not express any opinion as to the competence of 
the Dominion Parliament, by virtue of its authority in relation to aliens 
and to trade and commerce, to enact ss. 11 and 12, sub-s. 1, of the 
Insurance Act. This, although [50] referred to on the argument before 
their Lordships' Board, was not fully discussed, and since it is not 
directly raised by the question submitted, their Lordships, as they then 

(1) (1924) A.C. 336; Cam., vol. (2) 7 App. Cas. 96; Cam., vol. 
H, 334. I, 267. 

(3) (1899) A.C. 580; Cam., vol. I, 564. 
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(1} (1924) A.C. 336; Cam., vol. (2) 7 A pp. Cas. 96; Cam., vol. 
II,334. I, 267. 

(3) (1899) A.C. 580; Cam., V'Ol. I, 564. 
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intimated, considered it inadvisable to express any opinion upon it. Their [1932] A.C. 
Lordships think it sufficient to recall the observation of Lord Haldane, in " 7 ^ 
delivering the judgment of the Board, in Attorney-General jor Canada v. rp _ 
Attorney-General jor Alberta (1), to the effect that legislation, if properly INSURANCE 
framed, requiring aliens, whether natural persons or foreign companies, ACT 
to become licensed, as a condition of carrying on the business of insurance 0 F CANADA. 
in Canada, might be competently enacted by Parliament. 

Following on this judgment, the Dominion Parliament, 
by an amending statute in 1924, repealed sub-s. 2 of s. 12 
of the Act of 1917. The Act of 1927, which is the Act with 
which the present case has to do, reproduces, as has been 
seen, ss. 11 and 12 and the corresponding penal sections 
renumbered as 66 and 67, and in the Criminal Code of 
1927 the old 508C reappears as 507, but with an exception 
as to reciprocal insurance companies so as to avoid the 
direct result of the judgment of 1924. 

Their Lordships are now in a position to address them
selves directly to the first question in this case. It is clear 
from the quotations from the Reciprocal Insurers' case (2) 
that the question is technically still open, and it is clear 
from the judgment in the 1916 case that the sections in 
question can only be justified if to them can be applied 
what was there said by Lord Haldane in his answer to 
query 2. Their Lordships will repeat it:— 

To this question their Lordships' reply is that in such a case it would 
be within the .power of the Parliament of Canada, by properly framed 
legislation, to impose such a restriction. It appears to them that such a 
power is given by the heads in s. 91, which refer to the regulation of 
trade and commerce and to aliens. 

The state of opinion in the Court below was as follows: 
Two learned judges thought that the sections were ultra 
vires, whether applied to British or to foreign insurers; 
but three [51] judges, while holding the sections ultra vires 
as to British subjects, held that they were intra vires as to 
aliens. Now so far as British subjects were concerned the 
view was that Lord Haldane's dictum showed clearly that 
the only power of restriction given rested upon its being 
possible to connect it with alien legislation, and that there
fore it was impossible to bring British subjects within the 
scope of the dictum. So far as this argument goes, their 
Lordships think it is sound, but at the same time they 

(1) (1»16) 1 A.C. 688; Cam^ (2) (1824) A.C. 328; Cam, vol. 
« L IL, 63. n , 334. 
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(1) (1916) 1 .A. C. 588; Gem., 
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[1932] A.C. think it unnecessary, because they think it is swallowed 
in re up in the wider consideration which makes the sections 

INSURANCE ^&^ ^ r eg a rds both aliens and British subjects. Their 
ACT Lordships consider that although the question was 

OF jus^ A. gtU(jiousiy jj-gpt 0 p e n }£ the Reciprocal Insurers' case (1), 
it was really decided by what was then laid down. The 
case decided that a colourable use of the Criminal Code 
could not serve to disguise the real object of the legis
lation, which was to to dominate the exercise of the 
business of insurance. And in the same way it was de
cided that to try by a false definition to pray in aid s. 95 
of the British North America Act, 1867, which deals with 
immigration, in order to control the business of insurance, 
was equally unavailing. What has got to be considered is 
whether this is in a true sense of the word alien legisla
tion, and that is what Lord Haldane meant by "proper
ly framed legislation." Their Lordships have no doubt 
that the Dominion Parliament might pass an Act forbid-
bing aliens to enter Canada or forbidding them so to enter 
to engage in any business without a licence, and further 
they might furnish rules for their conduct while in Canada, 
requiring them, e.g., to report at stated intervals. But the 
sections here are not of that sort, they do not deal with 
the position of an alien as such; but under the guise of 
legislation as to aliens they seek to intermeddle with the 
conduct of insurance business, a business which by the first 
branch of the 1916 case has been declared to be exclusively 
subject to Provincial law. Their Lordships have, therefore, 
no hesitation in declaring that this is not "properly framed" 
alien legislation. 

[52] As regards British subjects, who cannot be styled 
aliens, once the false definition is gone, the same remark 
applies as to alien immigrants. This is not properly framed 
law as to immigration, but an attempt to saddle British 
immigrants with a different code as to the conduct of insur
ance business from the code which has been settled to be 
the only valid code, i.e., the Provincial Code. 

Passing now to the second question, it seems to their 
Lordships that precisely the same line of reasoning applies. 
The only section that need be quoted is s. 16, the other 

(1) (1924) A.C. 328; Cam., vol. II, 334. 
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sections being only concomitants thereto; that section is [1932] A.C, 
as follows:— In re 

(16). Every person resident in Canada, who insures his property situa- TNSTJMN-CE 
ate in Canada or any property situate m Canada in which he has an A C T 

insurable interest, other than that of an insurer of such property, against OF CANADA. 
risks other than marine risks: (o) with any British or foreign company 
or British or foreign underwriter or underwriters, not licensed under the 
provisions of the Insurance Act, to transact business in Canada; or Q>) with 
any association of persons formed for the purpose of exchanging reciprocal 
contracts of indemnity upon the plan known as inter-insurance and not 
licensed under the provisions of the Insurance Act, the chief place of 
business of which association or of its principal attorney-in-fact is situate 
outside of Canada; shall on or before the thirty-first day of December in 
each year pay to the Minister, in addition to any other tax payable under 
any existing law or statute a tax of five per centum of the total net cost 
to such person of all such insurance for the preceding calendar year. 

Now as to the power of the Dominion Parliament to 
impose taxation there is no doubt. But if the tax as im
posed is linked up with an object which is illegal the tax 
for that purpose must fall. Sect. 16 clearly assumes that 
a Dominion licence to prosecute insurance business is a 
valid licence all over Canada and carries with it the right 
to transact insurance business. But it has been already 
decided that this is not so; that a Dominion licence, so far 
as authorizing transactions of insurance business in a Prov
ince is concerned, [53] is an idle piece of paper conferring 
no rights which the party transacting in accordance with 
Provincial legislation has not already got, if he has com
plied with Provincial requirements. It is really the same 
old attempt in another way. 

Their Lordships cannot do better than quote and then 
paraphrase a portion of the words of Duff J. in the Recip
rocal Insurers' case (1). He says:— 

In accordance with the principle inherent in these decisions their 
Lordships think it is no longer open to dispute that the Parliament of 
Canada cannot, by purporting to create penal sanctions under s. 91, 
head 27, appropriate to itself exclusively a field of jurisdiction in which, 
apart from such a procedure, it could exert no legal authority, and that 
if, "when examined as a whole, legislation in form criminal is found, in 
aspects^ end for purposes exclusively within the Provincial sphere, to 
deal with matters committed to the Provinces, it cannot be upheld as 
valid. 

If instead of the words "create penal sanctions under s. 
91, head 27" you substitute the words "exercise taxa
tion powers under s. 91, head 3," and for the word "crim-

(1) (1924) A.C. 328, 342; Cam., vol. II, 334, 345. 
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11932]A.C.inal" substitute "taxing," the sentence expresses precise-
7» re ly their Lordships'views. 

INSURANCE Their Lordships will, therefore, humbly advise His 
ACT Majesty to declare that the proper answers to the ques-
— ' tions put are: to the first part of question 1, "No"; and 

to the second part, "Yes"; to the second question in both 
branches, "No"—and that the appeal and cross-appeal 
should be dealt with in accordance with the said declara
tion. 

Solicitors for Attorneys-General for Provinces: Blake & 
Redden. 

Solicitors for Attorney-General for Canada: Charles Rus
sell & Co. 

Solicitors for intervening companies: Lawrence, Jones & 
Co. 
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In re THE REGULATION AND CONTROL OF 
AERONAUTICS IN CANADA 

(1932) A.C. 54f 

ON APPEAL FROM THE SUPREME COURT OF CANADA 

Canada—Legislative power—Aerial navigation—International Convention 
—Dominion power as to treaty obligation—Residual legislative power 
—Matter of national interest and importance—Reference of abstract 
questions—Aeronautics Act (RS. Can., 1927, c. 3), s. 4—Air Regula
tions, 1920—British North America Act, 1887 (30 & 31 Vict., c. 8); 
ss. 91, 92, 13$. 

The whole field of legislation dn relation to aerial navigation in Canada 
belongs to the Dominion. 

Having regard to (a) s. 132 of the British North America Act, 1867, 
which gives to the Parliament and Government of Canada all powers 
necessary or proper for performing the obligations of Canada, or of 
any Province thereof, under treaties between the British Empire and 
foreign countries, (b) the fact that an international Convention of 
1919, a treaty under s. 132, covered 'almost every conceivable matter 
relating to aerial navigation, and (c) the further powers of the 
Parliament of Canada under s. 91, heads 2 (trade and commerce), 
5 (.postal services) and 7 (military and naval services), substan
tially the whole field of legislation in regard to the subject belongs 
to the Dominion. Any small portion not vested in the Dominion 
by specific words in the Act of 1867 is not so vested in the Provinces, 
and necessarily belongs to the Parliament of Canada under its author
ity to make laws for the peace, order, and good government of 
Canada. Further, the subject of aerial navigation, and the fulfilment 
of Canadian obligations under s. 132, are matters of national interest 
and importance; aerial navigation is a class of subject which has 
attained such dimensions as to affect the body politic of the Dominion. 

Consequently, the Dominion powers under s. 132 in relation to the obliga
tions under the Convention were exclusive powers, and the Parlia
ment of Canada had authority to enact the Aeronautics Act (R.S., 
Can., 1927, c. 3), s. 4, and the Air Regulations, 1920, respecting the 
leeneing of pilots, navigators, etc., and the regulation and licensing 
of all aircraft, aerodromes and air stations. 

Observations as to the difficulties which may arise from the reference to 
the Supreme Court of abstract questions, and the duty of the Judicial 
Committee in the matter: Attorney-General for British Columbia v. 
Attorney-General for Canada (1914) A.C. 153, 162 (1) referred to 
thereon. 

Judgment of the Supreme Court of Canada (1930) S.CH. 663 reversed. 

•PEBSHNT:—Lord Sankey L.C., Viscount Dunedin, Lord AtHn, Lord 
BB88BH of Kiliowen, and Lord Macmillan. 

f Referred to post pp. 142, 143, 145, 301. 
(1) Gam., vol. I, 769, 777. 
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[ 1 9 ! ! i ^ , C ' [ 5 5 ] A p KEAL (No. 38 of 1931) by special leave from 
inre a judgment of the Supreme Court of Canada, dated Octo-

BWOTSION k e r 7, 1930, in answer to questions referred to that Court 
AND CONTROL by the Governor General in Council under s. 55 of the 

. OFABRO- C „, , . , 

NATJTICS Supreme Court Act. 
xs CANADA. -p^g qu e s t i0ns referred, and the answers returned by the 

Supreme Court, were as follows:— 
(1) Have the Parliament and Government of Canada 

exclusive legislative and executive authority for perform
ing the obligations of Canada, or of any Province thereof, 
under the Convention entitled " Convention relating to 
the Regulation of Aerial Navigation?" 

Answer: To question 1 as framed, the Court unani
mously answers "No." 

(2) Is legislation of the Parliament of Canada providing 
for the regulation and control of aeronautics generally 
within Canada, including flying operations carried on en
tirely within the limits of a Province, necessary or proper 
for performing the obligations of Canada, or of any Prov
ince thereof, under the Convention aforementioned, within 
the meaning of s. 132 of the British North America Act, 
1867? 

Answer: The answer of the majority of the Court 
(Anglin C.J., Duff, Rinfret, Lamont, Smith and Cannon 
JJ.) is: "Construing the word 'generally' in the ques
tion as equivalent to ' in every respect' the answer is 
' No ' . " 

(3) Has the Parliament of Canada legislative authority 
to enact, in whole or in part, the provisions of s. 4 of the 
Aeronautics Act, c. 3, R.S., Can., 1927? 

Answer: The answer of the majority of the Court 
(Anglin C.J., Duff, Newcombe, Rinfret, Lamont and 
Cannon JJ.) is: " Construing the question as meaning ' Is 
the section mentioned, as it stands, validly enacted?' the 
answer is ' No \ " But, if the question requires the Court 
to consider the matters in the enumerated sub-heads of 
s. 4 of the statute as severable fields of legislative jurisdic
tion, then the answers are to be ascertained from the in
dividual opinions or reasons certified by the Judges. 

(4) Has the Parliament of Canada legislative authority 
to sanction the making and enforcement, in whole or in 
part, of [56] the regulations contained in the Air Regu
lations, 1920, respecting: (a) The granting of certificates 
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or licences authorizing persons to act as pilots, navigators, [1932] A.C. 
engineers or inspectors of aircraft and the suspension or inre 
revocation of such licences; (6) The regulation, identifica- R B a ^i I 0 H 

tion, inspection, certification and licensing of all aircraft; ANDCONTBOL 

and (c) The licensing, inspection and regulation of all aero- NATJTICS" 

dromes and air stations? IN
 CANADA. 

Answer: The answers are to be ascertained from the 
individual opinions or reasons certified by the judges. 

The reasons of the learned judges appear from a report 
at (1930) S.C.R. 663. 

The Convention referred to in question 1 was drawn up 
in Paris at the Peace Conference, and dated October 13, 
1919; it was subsequently signed by representatives of the 
Allied and Associated Powers, including Canada, and was 
ratified by His Majesty on behalf of the British Empire 
on June 1, 1922. I t consisted of forty-three articles and 
sixteen annexes of an elaborate character. 

The nature of the matters dealt with in the Convention, 
also the provisions of the Dominion legislation and of the 
Regulations made thereunder, now represented by s. 4 of 
the Aeronautics Act (R.S., Can., 1927, c. 3) and the Air 
Regulations, 1920, appear from the present judgment. 

By the British North America Act, 1867, s. 132:— 
The Parliament and Government of Canada shall liave all powers 

necessary or proper for performing the obligations of Canada, or of any 
Province thereof, as part of the British Empire, towards foreign coun
tries arising under treaties between the Empire and such foreign coun
tries. 

The material provisions of ss. 91 and 92, which contain 
a distribution of legislative powers between the Dominion 
and the Provinces, appear from the judgment. 

The present appeal by the Attorney-General for Canada 
was confined to answers 1, 3 and 4; the reasons for not 
desiring to review answer 2 are stated in the judgment. 

1931. July 10, 14, 16, 17, 20. Tilley K.C. and Plaxton 
K-C. (with them A. T. Denning) for the appellant, the 
Attorney- [57] General for Canada. Aerial navigation in 
Canada is a subject entirely within the authority of the 
Parliament of Canada under the British North America 
Aet, 1867, independently of s. 132 of that Act. I t is not 
within any of the heads of s. 92, as they are confined to 
matters which are Provincial and local. That appears from 
their terms; moreover it has been held that the words 
"matters of a local and private nature" at the end of 
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[1932]A.C. g. gi a r e descriptive of all the heads of s. 91: Attorney-
inre General for Ontario v. Attorney-General for Canada (1). 

EMULATION ^ n e subject is not of merely local and Provincial concern, 
AND CONTROL but is, in the words of the judgment in that appeal, "of 

NAUTICS unquestionable Canadian interest and importance." It is 
IN CANADA. a maXtet: which could only be dealt with effectively as a 

single subject of legislation. The Convention shows that 
it affects the whole body politic of Canada. The whole 
subject therefore falls within the powers of the Parliament 
of Canada, under the initial words of s. 91, to make laws 
for the peace, order, and good government of Canada in 
matters not assigned to the Provincial legislatures. Aerial 
navigation is a right of the public generally, not special 
to any Province, consequently its regulation and control, 
like that of the public right of fishing in tidal waters, is 
outside the authority of the Provincial legislatures and 
within that of the Dominion: Attorney-General for British 
Columbia v. Attorney-General for Canada (2); Attorney-
General for Canada v. Attorney-General for Quebec (3). 
The maxim cujus est solum ejus est usque ad caelum does 
not apply so as to prevent aerial navigation from being a 
public right; flying over land is not a trespass to any pro
prietary right: Pickering v. Rudd (4); Clifton v. Bury (5); 
Foy v. Prentice (6). If it is necessary to refer the Domin
ion power to a specfic head of s. 91, the subject as a whole 
was within head 2 (the regulation of trade and commerce), 
and head 10 (navigation and shipping). The words in which 
the enumerated powers are expressed [58] should be con
strued so as to give effect to the scheme of the Act as a 
whole: Attorney-General for Ontario v. Attorney-General 
for Canada (7); Story's American Constitution, 4th ed., 
p. 310. The word " navigation " in head 10 should there
fore not be restricted to navigation as understood in 1867. 
Although the application of s. 91, head 2, has been re
stricted by decisions, it has been recognized as authorizing 
legislation affecting Canada as a whole. For instance, as 
enabling the incorporation of companies with Dominion 
status and powers with which the Provincial legislatures 
cannot interfere: John Deere Plow Co. v. Wharton (8). 

(1) (1896) A.C. 348, 359, 360. (5) (1887) 4 Times L i t . 8. 
(2) (1914) A.C. 153. (6) (1845) 1 C.B. 828. 
<3) (1921) 1 A.C. 413. (7) (1912) A.C. 571, 581. 
(4) (1815) 4 Camp. 219. (8) (1915) A.C. 330. 
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(1) (1896) A.C. 348, 359, 360. 
(2) (1914) A.C. 153. 
{3) (1921) 1 A.C. 413. 
(4) (1815) 4 Camp. 219. 

(5) (1887) 4 Times L.R. 8. 
(6) (1845) 1 C.B. 828. 
(7) (1912) A.C. 571, 581. 
(8) (1915) A.C. 330. 



PRIVY COUNCIL 97 

The power under s. 91, head 2, has recently been considered [1932] A.C. 
in the light of decisions of the Board by Duff J., in Lawson In re 
v. Interior Tree, Fruit and Vegetable Committee of Direc- E , E Q ^^ I O N 

Hon (1), a distinction being drawn between that which is AND CONTROL 

national in its scope, as this matter is, and that which is NAUTICS 

of Provincial interest. The exercise of the power under m CA3srADA-
s. 91, head 2, is not confined to matters as to which the 
Dominion has legislative powers otherwise: Proprietary 
Articles Trade Association v. Attorney-General for Canada 
(2); there are earlier dicta which appeared to state the 
contrary. As to particular regulations the appellant relies 
also upon s. 91, heads 5 (postal services), 7 (military and 
naval services), 9 (beacons), 27 (aliens). So far as any 
regulation was not directly within any specified head of 
s. 91, it was necessary to make regulations within those 
heads effective. If aerial navigation is to be regarded as 
a subject wholly outside the enumerated heads of both ss. 
91 and 92, it is clearly within the power to make laws for 
the peace, order, and good government of Canada; s. 91 
declares that the generality of that power is not to be 
affected by the enumerations which follow. 

Apart, however, from ss. 91 and 92, the Parliament of 
Canada under s. 132 is the only legislature authorized to 
perform treaty obligations, whether of Canada or of the 
Provinces. The Convention deals with so many topics 
that [59] those obligations cannot be performed effectively 
without some regulations not directly within its terms. 

Sir John Simon K.C. (with him Lanctot K.C., Oeoffrion 
K.C., Frank Gahan and Maurice Alexander), for the re
spondent, the Attorney-General for Quebec. The legisla
tive powers may first be considered apart from the Conven
tion. The distribution in ss. 91 and 92 is intended to be 
complete though the heads may overlap. An important 
function of a legislature is to make laws as to transport, 
which subject includes aerial navigation, but transport is 
not dealt with save so far as "navigation and shipping" is 
assigned to the Dominion, and by s. 92, head 10, the sub
ject, to a limited extent, is taken out of the Provincial 
power. The reason is that transport (including aerial navi
gation), in all its material incidents, is a matter within the 
exclusive powers of the Provinces under s. 92, head 13 

(1) (1981) S.OH. 357, 384. (2) (1931) A.C. 310, 326. 
5SSM—7 
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[1932]A.C. (property and civil rights). Aeroplanes and aerodromes 
In re are property as certainly as motor cars and garages, and 

REGULATION *keir use is a civil right in the Province where they may be. 
AND CONTKOL Aeroplanes may be, and are, used by Provincial authorities 

NATTTICS" for such purely Provincial objects as the detection of forest 
IN CANADA. QJQS) survey and police purposes. These are matters of a 

local nature within s. 92, head 16. The regulations them
selves show the great extent to which the subject is within 
the exclusive powers of the Provinces. The matter is not 
within s. 91, head 10. The considerations as to flying over 
land differ materially from those as to the navigation of 
the sea and tidal waters by ships; the use of the words 
" navigation " and " ship " in connection with flying are 
merely metaphorical. Nor can the legislation be justified 
under s. 91, head 2, having regard to the extensive inter
ference with matters within the exclusive powers of the 
Provinces under s. 92, heads 13 and 16: In re Board of 
Commerce Act, 1919 (1). The general power of the Par
liament of Canada to make laws for the peace, order, and 
good government of Canada is limited by s. 91 to matters 
not exclusively assigned to the Provinces. If the subject-
matter is within a head of s. 92, legislation thereon is [60] 
valid under the general power only if it can be brought 
within the specific heads under s. 91: Attorney-General for 
Ontario v. Attorney-General for Canada (2); Attorney-
General of Manitoba v. Manitoba Licence Holders' Asso
ciation (3); John Deere Plow Co. v. Wharton (4). The 
matter does not fall within the limited principle upon 
which in Russell v. The Queen (5) (as explained in 
Toronto Electric Commissioners v. Snider (6) and Fort 
Frances Pulp and Power Co. v. Manitoba Free Press Co. 
(7) Dominion legislation was held to be valid under the 
general power. Those judgments show that cases to which 
that principle applies are highly exceptional and arise only 
in the event of an emergency such as war; that view was 
stated also In re Board of Commerce Act, 1919 (8). Legis
lation is not competent under the general power merely 
because it is for the general advantage of Canada or meets 
a want felt throughout the Dominion: Snider case (6). 

(1) (1922) 1 A.C. 191. (5) (1882) 7 App. Cas. 829. 
• (2) (1896) A.C. 348, 360. (6) (1926) A.C. 396, 412. 

(3) (1902) A.C. 73, 79. (7) (1923) A.C. 695. 
(4) (1915) A.C. 330s 337. (8) (1922) 1 A.C. 191, 197. 
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(1) (1922) 1 A.C. 191. 
, (2) (1896) A.C. 348, 360. 

(3) (1002) A.C. 73, 79. 
(4) (1915) A.C. 330, 337. 

(5) (1882) 7 App. Oas. 829. 
(6) (1925) A.C. 396, 412. 
(7) (1923) A.C. 695. 
(8) {1922) 1 A.C. 191, 197. 
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Inconvenience, owing to the absence of legislation, can be [1932]A.C. 
met by legislative co-operation between the Provinces: in re 
City of Montreal v. Montreal Street By. (1). RBG^TION 

The view in the Supreme Court as to question 1 was A N o F j ^° L 

right. The word "exclusively" is not in s. 132, though it I N^™® 
is in ss. 91, 92 and 93. Sect. 132 gives only such power — 
as is necessary or proper for fulfilling the obligations re
ferred to. If Provincial legislation adequately covers the 
matter there is nothing for the Dominion to do under s. 
132; the section does not prevent the Provinces from legis
lating as to a Provincial matter, though it is a matter con
cerned with aerial navigation. The answer to question 3 
is that s. 4 of the Aeronautics Act is wholly invalid. Hav
ing regard to the opening words, which purport to author
ize the Minister to regulate and control aerial navigation 
over Canada as a whole, the provisions are not severable 
so as to make it possible to hold them valid in part and 
invalid in part: Rex v. Faversham Fishermen's Company 
(2); Attwood v. Lamont (3); [61] Attorney-General for 
Manitoba v. Attorney-General for Canada (4). With re
gard to question 4, each regulation should be considered 
as though it were a section in a Dominion statute. The 
regulations cannot be justified by the Convention as, sub
ject to some amendments, they were enacted before the 
Convention was signed. In any case the obligations to be 
performed under s. 132 were only those relating to inter
national flying. The section did not justify a vast body 
of regulations dealing with the whole subject. The power 
was not so exercised in relation to the Japanese treaty (3 
& 4 Geo. V, c. 27, Can.) referred to in Attorney-General of 
British Columbia v. Attorney-General of Canada (5); nor 
by 11 & 12 Geo. V, c. 8 (Can.), in relation to the French 
trade agreement. The judgment of Duff J., concurred in 
by Rinfret and Lamont JJ., which dealt with the regula
tions in detail, is adopted. 

E. Bayly K.C. and / . T. White K.C. for the respondent 
the Attorney-General for Ontario, adopted the argument 
on behalf of the Attorney-General for Quebec. 

(1) (1912) A.C. 333. (3) (1920) 3 K B . 571. 
(2) (1799) 8 T H . 352. (4) (1925) A.C. 561 

(5) (1924) A.C. 203. 
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was not so exercised in relation to the Japanese treaty (3 
& 4 Geo. V, c. 27, Can.) referred to in Attorney-General of 
British Columbia v. Attorney-General of Canada (5); nor 
by 11 & 12 Geo. V, c. 8 (Can.), in relation to the French 
trade agreement. The judgment of Duff J., concurred in 
by Rinfret and Lamont JJ., which dealt with the regula-
tions in detail. is adopted. 

E. Bayly K.C. and J. T. White K.C. for the respondent 
the Attorney-General for Ontario, adopted the argument 
on behalf of the Attorney-General for Quebec. 

(I) (1912) A.C. 333. (3) (1920) 3 K.B. 571. 
(2) (1799) 8 T.R. 352. (4) (1925) A.C. 561 

(5) (1924) A.C. 203. 
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[ 1 9 3 j ^ - c * Tilley K.C. in reply. The fact that the Aeronautics Act 
Inre and the Air Regulations originated before the Convention 

EMULATION
 w a s s ^ n e < i is not material having regard to the terms and 

AND CONTROL purpose of the questions. Transport is an essential part 
NAOTICS of "trade and commerce." Sect. 92, head 13, applies only 

IN CANADA. I0 j j ^ p a r t 0f foe subject which is local in a Province, as 
is shown by head 10; by head 10 (a) the Dominion is 
made the sole judge whether a work wholly within a Prov
ince is to be under the control of the Dominion as of 
general advantage. The Provincial power does not apply 
where inter-Provincial matters are involved: Attorney-
General for Ontario v. Attorney-General for Canada (1). 
Sect. 92, head 13, must be read in conjunction with the 
other heads; unless its effect is limited the Parliament of 
Canada could make few or no laws under its general 
power: Russell v. The Queen (2). The subject of aerial 
navigation is of an order which passes beyond the heads of 
s. 92, and in relation to it the heads of s. 92 are to [62] be 
regarded in a new and special aspect. Toronto Electric 
Commissioners v. Snider (3); Fort Frances Pulp and Power 
Co. v. Manitoba Free Press Co. (4). The rule to be applied 
is that laid down by the Board in relation to the public 
right of fishing: Attorney-General for British Columbia v. 
Attorney-General for Canada (5). There is no proprie
tary interest in the air over a Province: Oppenheim's In
ternational Law, vol. I, p. 498. It is not contended that 
a Province may not have a Provincial air service subject 
to the observance of the Dominion regulations. 

Oct. 22. The judgment of their Lordships was deliv
ered by 

LOHD SANKEY L.C.—This appeal raises an important 
question as between the Dominion and the Provinces of 
Canada regarding the right to control and regulate aero
nautics, including the granting of certificates to persons 
to act as pilots, the inspection and licensing of aircraft, and 
the inspection and licensing of aerodromes and air-stations. 
The question is whether the subject is one on which the 
Dominion Parliament is alone competent to legislate, or 

(1) (1896) A.C. 348, 364. (3) (1925) A.C. 396, 412. 
(2) 7 App. Cas. 829, 839. (4) (1923) A.C. 695, 704. 

(5) (1914) A.C. 153, 172-174. 
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whether it is in each Province so related to Provincial [1932] A.C. 
property and civil rights and local mat ters as to exclude In re 
the Dominion from any (or from more than a very limited) R E G U L ^ , I O N 

iurisdietion in respect of it. ANDCONTKOL 
OF AEEO-

The Supreme Court of Canada has decided the question NAUTICS 

in its several branches adversely to the claims of the IN _^L 
Dominion, and has held in effect that while the Dominion 
has a considerable field of jurisdiction in the matter under 
various heads of s. 91 of the British North America Act, 
1867, there is also a local field of jurisdiction for the Prov
inces, and that the Dominion jurisdiction does not extend 
so far as to permit it to deal with the subject in the broad 
way in which it has attempted to deal with it in the legis
lation under consideration. 

During the sittings of the peace conference in Paris at 
the close of the European war, a convention relating to the 
regulation of aerial navigation, dated October 13, 1919, 
was [63] drawn up by a Commission constituted by the 
Supreme Council of the peace conference. That conven
tion was signed by the representatives of the allied and 
associated powers, including Canada, and was ratified by 
His Majesty on behalf of the British Empire on June 1, 
1922. I t is now in force between the British Empire and 
seventeen other States. 

With a view to performing her obligations as part of the 
British Empire under this convention, which was then in 
course of preparation, the Parliament of Canada enacted 
the Air Board Act, c. 11 of the Statutes of Canada, 1919 
(1st session), which with an amendment thereto, was con
solidated in the Revised Statutes of Canada, 1927, as c. 43, 
under the title the Aeronautics Act. I t is to be noted, 
however, that the Act does no by reason of is reproduc
tion in the Revised Statutes take effect as a new law. The 
Governor General in Council, on December 31, 1919, pur
suant to the Air Board Act, issued detailed "Air Regu
lations " which, with certain amendments, are now in 
force. By the National Defence Act, 1922, the Minister 
of National Defence thereafter exercised the duties and 
functions of the Air Board. 

By these Statutes and the Air Regulations, and the 
amendments thereto, provision is made for the regulation 
and control in a general and comprehensive way of aerial 
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[1932] A.C. navigation in Canada, and over the territorial waters there
in re of. In particular, s. 4 of the Aeronautics Act purports to 

RBMUSIION &YG * n e Minister of National Defence a general power to 
AND CONTBOI, regulate and control, subject to approval by the Governor 

ITAUMCS
 m Council (with statutory force and under the sanction 

IN CANADA. 0f penalties on summary conviction), aerial navigation over 
Canada and her territorial waters, including power to regu
late the licensing of pilots, aircraft, aerodromes and com
mercial services; the conditions under which aircraft may 
be used for goods, mails and passengers, or their carriage 
over any part of Canada; the prohibition (absolute or con
ditional) of flying over prescribed areas; aerial routes, and 
provision for safe and proper flying. 

Their Lordships were told during the course of the argu
ment that no Provincial Legislature had passed any such 
[64] legislation, but that this had not prevented the pro
gress of aeronautical development in the Provinces. It 
appears, for example, that in Ontario there has been estab
lished subject to these Regulations one of the most com
plete survey services in the Empire, and that it is working 
most harmoniously. Their Lordships are not aware that 
any practical difficulty has arisen in consequence of the 
general control of flying being in the hands of the Domin
ion, but at a conference at Ottawa between representatives 
of the Dominion Government and of the several Provincial 
Governments in November, 1927, a question was raised by 
the representatives of the Province of Quebec as to the 
legislative authority of the Parliament of Canada to sanc
tion regulations for the control of aerial navigation gener
ally within Canada—at all events in their application to 
flying operations carried on within a Province—and it was 
agreed that the question so raised was proper to be deter
mined by the Supreme Court of Canada. Thereupon four 
questions were referred by His Excellency the Governor 
General in Council, under an Order dated April 15, 1929, 
to the Supreme Court for hearing and consideration, -par-
suant to s. 55 of the Supreme Court Act, R.S., Can., 1927, 
c. 35, touching the respective powers under the British 
North America Act, 1867, of the Parliament and Govern
ment of Canada and of the Legislatures of the Provinces 
in relation to the regulation and control of aeronautics in 
Canada. 
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The determination of these questions depends upon the [1932] A.C. 
true construction of ss. 91, 92 and 132 of the British North inre 
America Act. Sect. 132 provides as follows:— REKTOLMIDN 

The Parliament and Government of Canada shall have all powers AND CONTROL 
necessary or proper for performing the obligations of Canada or of amy OFAERO-
province thereof, as part of the British Empire, towards foreign coun- 1N CANADA 
tries, arising under treaties between the Empire and such foreign coun-
tries. 

It is not necessary to set out at length the familiar ss 91 
and 92 which deal with the distribution of legislative 
powers. Sect. 91 tabulates the subjects to be dealt with 
by the Dominion, and s. 92 the subjects to be dealt with 
exclusively by the Provincial [65] legislatures, but it will 
not be forgotten that s. 91, in addition, authorizes the 
King by and with the advice and consent of the Senate 
and House of Commons of Canada to make laws for the 
peace, order, and good government of Canada in relation 
to all matters not coming within the classes of subjects by 
this Act assigned exclusively to the legislatures of th£ 
Provinces, and further provides that any matter coming 
within any of the classes of subjects enumerated in the 
section shall not be deemed to come within the classes of 
matters of a local and private nature comprised in the 
enumeration of classes of subjects assigned by s. 92 exclu
sively to the legislatures of the Provinces. 

The four questions addressed to the Court are as fol
lows:— 

(1) Have the Parliament and Government of Canada exclusive legis
lative and executive authority for performing the obligations of Canada, 
or of any Province thereof, under the convention entitled "Convention 
relating to the Regulation of Aerial Navigation"? 

(2) Is legislation of the Parliament of Canada providing for the regu
lation and control of aeronautics generally within Canada, including fly
ing operations carried on entirely within the limits of a Province, neces
sary or proper for performing the obligations of Canada, or of any Prov
ince thereof, under the convention, aforementioned within the meaning of 
s. 132 of the British North America Act, 1867? 

(3) Has the Parliament of Canada legislative authority to enact, in 
whole or in part, the provisions of s. 4 of the Aeronautics Act, c. 3, 
Revised Statutes of Canada, 1927? 

(4) Has the Parliament of Canada legislative authority to sanction 
toe making and enforcement, in whole or in part, of the regulations con
tained in the Air Regulations, 1920, respecting: (a) The granting of 
certificates or licences authorizing persons to act as pilots, n&vigatoiB, 
engineers or inspectors of aircraft and the suspension or revocation of 
such licences; (6) the regulation, identification, inspection, certification, 
and licensing of all aircraft; and (e) the licensing, inspection and regula
tion of all aerodromes and air stations? 
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[1932] A.C. [66] We sympathize with the view expressed at length 
in re by Newcombe J., which was concurred in by the Chief 

RMULATION Justice as to the difficulty which the Court must experi-
iND CONTROL ence in endeavouring to answer questions put to it in this 

NAuxics way. It is true that the advisability of propounding for 
IN CANADA. ^ e consideration of the Court abstract questions or ques

tions involving considerations of debatable fact is, to say 
the least, doubtful; and it is undesirable that the Court 
should be called upon to express opinions which may affect 
the rights of persons not represented before it or touching 
matters of such a nature that its answers must be wholly 
ineffectual with regard to parties who are not and who 
cannot be brought before it—for example, foreign govern
ments. Their Lordships agree, however, with both these 
learned judges that the position must be accepted as ex
pounded by Lord Haldane in Attorney-General for British 
Columbia v. Attorney-General for Canada (1), where he 
says:—• 

The business of the Supreme Court of Canada is to do what is laid 
down as its duty by the Dominion Parliament, and the duty of the 
Judicial Committee, although not bound by any Canadian statute, is to 
give to it as a court of review such assistance as is within its power. 
Nevertheless, under this procedure questions may be put of >a kind which 
it is impossible to answer satisfactorily. Not only may the question of 
future litigants be prejudiced by the Court laying down principles in 
an abstract form without any reference or relation to actual facte, but 
it may turn out to foe practically impossible to define a principle ade
quately and safely without previous ascertainment of the exact faets to 
which it is to be applied I t has therefore happened that in cases of <tfa.e 
present class their Lordships have occasionally found themselves unable 
to answer all the questions put to .them, and have found it advisable to 
limit and guard their replies. 

The difficulty in the present case is accentuated by the 
comprehensive nature of the questions. For example, 
question 1 refers to the obligations of Canada under the 
Convention. That Convention contains forty-three articles 
[67] and sixteen annexes, many of which contain a large 
number of sections dealing with hundreds of details relat
ing to the marking of aircraft, certificates of airworthiness, 
lights, signals and rules of air traffic, visibility, maps, warn
ings and so forth. I t would be extremely difficult for this 
Board to deal with every one of these many hundreds of 
topics in detail. So too, with regard to question 3, which 
asks whether the Parliament of Canada has legislative 

(1) (1914) A.C. 153, 162; Cam., vol. I, 769, 777. 
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authority to enact in whole or in part the provisions of [1932] A.C 
s. 4 of the Aeronautics Act. That section refers to a in re 
great number of topics, numbering nearly a hundred in all; RELATION 

take, for example (/) the prohibition of navigation of air- AND CONTROL 

craft over such areas as may be prescribed, either at all NATJTICS 

times or at such times or on such occasions only as may be IN CANAPA-

specified in the regulation, and either absolutely or subject 
to such exceptions or conditions as may be so specified. To 
deal with each one of these numerous alternatives would be 
impossible. The Board certainly has no desire, nor do they 
conceive it to be part of their function to act as draftsmen 
for Canadian Acts of Parliament. The Canadian parlia
mentary draftsmen are far more familiar with Canadian 
legislation than this Board is, and their Lordships cannot 
conceive it to be the wish of anybody that Acts of Parlia
ment passed by the Senate and Commons of Canada should 
be referred wholesale to this Board in order to determine 
without reference to particular facts whether or not it was 
competent for Parliament to pass upon the hundred and 
one matters for which they have legislated. 

The Supreme Court felt, as their Lordships feel, the 
difficulty first of appreciating the questions and then of 
answering them. This is shown by the form of the answers 
as returned on the judgment now under review. To ques
tion 1 as framed (note the words "a s framed")» tn® 
Court unanimously answered "No." The Chief Justice 
in his judgment says:— 

I agree with, the view of my brother Smith that if the question is to 
be answered in the affirmative the word "paramount" must be substituted 
for "exclusive." It might also be better to insert the words "as part of the 
British Empire, towards foreign countries" immediately after [68] the 
word "thereof," so as definitely to limit the question and answer to 
the very matter dealt with by s. 132. 

To question 2 the answer of the majority of the Court 
was:— 

Congtruing the word "generally" in the question as equivalent to 
"in every respect" the amwer is "No." 

To question 3 the answer of the majority of the Court 
was:— 

Construing the question as meaning, "is the section mentioned, as 
it stands, validly enacted?" the answer is "No," but if the question 
requires the Court to consider the matters in the enumerated sub-heads 
ot s. 4 of the statute as severable fields of legislative jurisdiction, then 
rae answers are to be ascertained from the individual opinions or reasons 
certified by the judges. 
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deal with each one of these numerous alternatives would be 
impossible. The Board certainly has no desire, nor do they 
conceive it to be part of their function to act as draftsmen 
for Canadian Acts of Parliament. The Canadian parlia-
mentary draftsmen are far more familiar with Canadian 
legislation than this Board is, and their Lordships cannot 
conceive it to be the wish of anybody that Acts of Parlia-
ment passed by the Senate and Commons of Canada should 
be referred wholesale to this Board in order to determine 
without reference to particular facts whether or not it was 
competent for Parliament to pass upon the hundred and 
one matters for which they have legislated. 

The Supreme Court felt, as their Lordships feel, the 
difficulty first of appreciating the questions and then of 
answering them. This is shown by the form of the answers 
as returned on the judgment now under review. To ques
tion 1 as framed (note the words 1

' as framed"), the 
Court unanimously answered " No." The Chief Justice 
in his judgment says:-

I agree with the view of my brother Smith that if the question is to 
be a.nswered .in the affirmative the word "paTamount" must be substituted 
for "exdusive." It might a.lao be better to insert the words "as part of the 
British Empire, tow.rurds foreign countries" immediately after [68] the 
word "thereof," so :as defir.l!itely rto limit the question >8Jld ruJBWer •to 
the very matter dealt with by s. 132. 

To question 2 the answer of the majority of the Court 
was:-

Construing the word " generally " in <the question a.s equivalent to 
"in every respect" the a..nawer is "No.'' 

To question 3 the answer of the majority of the Court 
was:-
. CODBtruing the question .as meaning, "is the aootion merutioned, '!1.8 

it Bt:ands, validly enacted?" rthe <answer is " No," but if I!Jhe question 
reqUires the Oo<urt to oonsider rthe matters in the en.um'6'1"atted sub-heads 
of s. 4 of the statute as seYerable fields of legislative jurisdiotion, tlre.n 
tite _ailBWers are to be ascertained from tthe individual op:iruio.nB or reaso:ns 
certified by the judges. 
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[1932]A.C To question 4 the answers are to be ascertained from the 
Inre individual opinions or reasons certified by the judges. Duff 

REGULATION J., in his opinion, which was concurred in by Rinfret and 
AND CONTROL Lamont JJ., went into the matter with very great particu-

NATJTICS larity, as will appear by the following quotation. Refer-
INCANADA. r-ng t o qU e s^o r i 4̂  gub-head (&), he says: 

Regulations 3, 4, 124 (2), and 10 would be invalid. Regulations 5 
and 6 would be valid. Regulations 7, 8, 9 11, 15, 16 and 17 are sub
sidiary regulations, which would be valid if associated with a valid prin
cipal regulation. Sub-sections 1 and 3 of regulation 12 would be valid, 
and sub-s. 2 of that regulation invalid. 

The soundness of these answers is challenged in the 
present appeal except in the case of the answer to the 
second question which the Board was expressly informed 
was not submitted for review. In the case for the appel
lant the Attorney-General of Canada says that he 
does not consider it to be desirable or necessary to press for a review on 
the present appeal of the answer given by the Supreme Court of Canada 
to question 2. The argument on behalf of the Attorney-General for 
Canada on the present appeal and the terms of this case will accord
ingly be confined to questions 1, 3 and 4. 

Their Lordships were, however, informed by the learned 
counsel who conducted the appeal on behalf of the Domin
ion that 
" when the Dominion decided to omit a discussion with regard it» question 
2 from its factum and from its case before this Board, it was not because 
it was adopting the answer [69] and saying " this is accepted, and on 
the assumption that this view as to question 2 is right, tell us the answers 
to the others only." I t was merely that the question had provoked a 
great deal of discussion in the Supreme Court at Ottawa as to what its 
precise meaning was and what was the effect of the word " generally" 
as used in it, whether it meant "in every respect" or whether it meant 
"speaking broadly" . . . . it was thought that might be avoided 
here by submitting questions 1, 3 and 4 to your Lordships, because 
answers 'to those would, in the view of the Dominion, solve the questions 
and really be a sufficient answer to question 2, 

and he added: 
there is one element only thai need be referred to—namely, military air
craft. They are not under the Convention at all and ibhe Act deals with 
military aircraft. Therefore, it could not possibly be said (that the Con
vention was a justification for the whole Air Board Act and the Regula
tions which go with it in respect of military aircraft, and therefore the 
answer technically would be "No." 

This being the position when the matter was argued 
before the Board, their Lordships think that the clearest 
way in which to express their opinion would be to answer 
the questions immediately and then to give their reasons 
for these answers; but before doing so, it is necessary to 
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point out tha t their Lordships are not concerned with any [1932] A.C. 
theoretical matters. They conceive themselves to be asked in re 
specific questions about specific legislation. REGULATION 

To question 1, and retaining the word " exclusive," the AND CONTROII 

Board's answer is "Yes . " NATJTICS 

To question 3, their answer is also "Yes . " IN CANADA. 

To question 4, their answer is again " Y e s . " 

Before discussing the several questions individually, it 
is desirable to make some general observations upon ss. 91 
and 92 and 132. 

With regard to ss. 91 and 92, the cases which have been 
decided on the provisions of these sections are legion. 
Many inquests have been held upon them, and many great 
lawyers have from time to time dissected them. 

[70] Under our system decided cases effectively con
strue the words of an Act of Parliament and establish prin
ciples and rules whereby its scope and effect may be inter
preted. But there is always a danger tha t in the course of 
this process the terms of the s tatute may come to be un
duly extended and attention may be diverted from what 
has been enacted to what has been judicially said about 
the enactment. 

To borrow an analogy: there may be a range of sixty 
colours, each of which is so little different from its neigh
bour tha t it is difficult to make any distinction between 
the two, and yet at the one end of the range the colour 
may be white and a t the other end of the range black. 
Great care must therefore be taken to consider each de
cision in the light of the circumstances of the case in view 
of which it was pronounced, especially in the interpreta
tion of an Act such as the British North America Act, 
which was a great constitutional charter, and not to allow 
general phrases to obscure the underlying object of the 
Act, which was to establish a system of government upon 
essentially federal principles. Useful as decided cases are, 
it is always advisable to get back to the words of the Act 
itself and to remember the object with which it was passed. 

Inasmuch as the Act embodies a compromise under which 
the original Provinces agreed to federate, i t is important 
to keep in mind tha t t he preservation of the rights of 
minorities was a condition on which such minorities 
entered into the federation, and the foundation upon which 
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[1932] A.C. the whole structure was subsequently erected. The process 
inre of interpretation as the years go on ought not to be 

RMTOATION
 aU°w ed to dim or to whittle down the provisions of the 

AND CONTROL original contract upon which the federation was founded, 
NAUTICS

 n o r is it legitimate that any judicial construction of the 
IN CANADA, provisions of ss. 91 and 92 should impose a new and 

different contract upon the federating bodies. 
But while the Courts should be jealous in upholding the 

charter of the Provinces as enacted in s. 92 it must no less 
be borne in mind that the real object of the Act was to 
give the central Government those high functions and 
almost sovereign powers by which uniformity of legisla
tion might [71] be secured on all questions which were of 
common concern to all the Provinces as members of a con
stituent whole. 

While the decisions which the Board has pronounced in 
the many constitutional cases which have come under their 
consideration from the Dominion must each be regarded in 
the light of the facts involved in it, their Lordships recog
nize that there has grown up around the British North 
America Act a body of precedents of high authority and 
value as guides to its interpretation and application. The 
useful and essential task of taking stock of this body of 
authority and reviewing it in relation to the original text 
has been undertaken by this Board from time to time and 
notably, for example, in Attorney-General for Ontario v. 
Attorney-General for Canada (1); Attorney-General for 
Canada v. Attorney-General of Ontario (2); City of Mont
real v. Montreal Street Ry. Co. (3); and in the same year 
Attorney-General for Ontario v. Attorney-General for 
Canada (4). In all these four cases the scope of the two 
sections was carefully considered, but it is not necessary 
to cite them at length because so recently as last year this 
Board reviewed them in the case of Attorney-General for 
Canada v. Attorney-General for British Columbia (5), and 
laid down four propositions relative to the legislative com
petence of Canada and the Provinces respectively as estab
lished by the decisions of the Judicial Committee. These 
propositions are as follows:— 

(1) (1896) A.C. 348; Cam., vol. (3) (1&12) A.C. 333; Cam., vol. 
I, 481. I, 711. 

(2) (1898) A.C. 700; Cam... vol. (4) (1912) A.C. 571; Cam., vol. 
I, 542. 1, 723. 

(5) (1930) A.C. 111, 118; ante p. 1. 
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IN CANADA. 

* 1. The legislation of the Parliament of the Dominion [1932] A.C. 
so long as it strictly relates to subjects of legislation ex- in re 
pressly enumerated in s. 91, is of paramount authority, R ^ ^ ^ H -

even though it trenches upon matters assigned to the Pro- AND CONTEOL 

vincial legislatures by s. 92. NATJTICS 

2. The general power of legislation conferred upon the 
Parliament of the Dominion by s. 91 of the Act in supple
ment of the power to legislate upon the subjects expressly 
enumerated must be strictly confined to such matters as 
are unquestionably of national interest and importance, 
[72] and must not trench on any of the subjects enumerT 

ated in s. 92, as within the scope of Provincial legislation, 
unless these matters have attained such dimensions as to 
affect the body politic of the Dominion. 

3. It is within the competence of the Dominion Parlia
ment to provide for matters which, though otherwise with
in the legislative competence of the Provincial legislature, 
are necessarily incidental to effective legislation by the 
Parliament of the Dominion upon a subject of legislation 
expressly enumerated in s. 91. 

4. There can be a domain in which Provincial and 
Dominion legislation may overlap, in which case neither 
legislation will be ultra vires if the field is clear, but if 
the field is not clear and the two legislations meet the 
Dominion legislation must prevail.* 

Their Lordships particularly emphasize the second and 
third of these categories, and refer to the remarks made 
by Lord Watson in Attorney-General for Ontario v. 
Attorney-General for Canada (1), where he says: 

Their Lordships do not doubt that some matters, in their origin, local 
and provincial, might attain such dimensions as to affect the body politic 
of the Dominion, and to justify the Canadian Parliament in passing laws 
for their regulation or abolition in the interest of the Dominion. But 
great caution must be observed in distinguishing between that which is 
local and provincial, and therefore within the jurisdiction of 'the provincial 
legislatures, and that which has ceased to be merely local or provincial, 
and has become matter of national concern in such sense as to bring it 
within the jurisdiction of the Parliament of Canada. 

Further, their Lordships desire to refer to Fort Frances 
Pulp and Power Co. v. Manitoba Free Press Co. (2), where 
it was held that the Canadian War Measures Act, 1914, 

(1) (1866) A.C. 348, 361; Cam., (2) (1923) A.C. 695, 704, 706; 
vol. I, 481, 492. Cam., vol. II, 302, 309, 310. 

*••* See ante, pp. 7-8. 
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[1932] A.C. and certain Orders in Council made thereunder during the 
inre war were intra vires of the Dominion. Lord Haldane there 
THE ; J . 

REGULATION k4,111-
AND CONTBOL The general control of property and civil rights for normal pur-

OFAEBO- poses remains with the Provincial Legislatures. But questions may arise 
NATJTICS ky r e a s o n 0f ^,ne special circumstances [73] of the national emergency 

' which concern nothing short of the peace, order, and good government, of 
Canada as a whole. 
These remarks must again be taken subject to the situa
tion then prevailing, for he adds later: 

I t may be that it has become clear that the crisis which arose is 
wholly at an end and that there is no justification for the continued exer
cise of an exceptional interference which becomes ultra vires when, it is 
no longer called for. In such a case the law as laid down for the distribu
tion of powers in the ruling instrument would have to be invoked. 

It is obvious, therefore, that there may be cases of emer
gency where the Dominion is empowered to act for the 
whole. There may also be cases where the Dominion is 
entitled to speak for the whole, and this not because of 
any judicial interpretation of ss. 91 and 92, but by reason 
of the plain terms of s. 132, where Canada, as a whole, 
having undertaken an obligation, is given the power neces
sary and proper for performing that obligation. 

During the course of the argument, learned counsel on 
either side endeavoured respectively to bring the subject 
of aeronautics within s. 91 or s. 92. Thus, the appellant 
referred to s. 91, item 2 (the regulation of trade and com
merce) ; item 5 (postal services); item 9 (beacons); item 
10 (navigation and shipping). Their Lordships do not 
think that aeronautics can be brought within the subject 
navigation and shipping, although undoubtedly to a large 
extent, and in some respects, it might be brought under the 
regulation of trade and commerce, or the postal services. 
On the other hand, the respondents contended that aero
nautics as a class of subject came within item 13 of s. 92 
(property and civil rights in the Provinces) ox item 16 
(generally all matters of a merely local and private nature 
in the Province). Their Lordships do not think that aero
nautics is a class of subject within property and civil rights 
in the Provinces, although here again, ingenious arguments 
may show that some small part of it might be so included. 

In their Lordships' view, transport as a subject is dealt 
with in certain branches both of s. 91 and of s. 92, but [74] 
neither of these sections deals specially with that branch of 
transport which is concerned with aeronautics. 
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Their Lordships are of opinion that it is proper to take [1932] A.C. 
a broader view of the matter rather than to rely on forced inre 
analogies or piecemeal analysis. They consider the govern- R E G ^ T I 0 N 

ing section to be s. 132, which gives to the Parliament and AND CONTBOL 

Government of Canada all powers necessary or proper for ^AUTfcs 
performing the obligations towards foreign countries aris- IN

 CANADA. 

ing under treaties between the Empire and such foreign 
countries. As far as s. 132 is concerned, their Lordships are 
not aware of any decided case which is of assistance on 
the present occasion. I t will be observed, however, from 
the very definite words of the section, that it is the Parlia
ment and Government of Canada who are to have all 
powers necessary or proper for performing the obligations 
of Canada, or any Province thereof. I t would therefore 
appear to follow that any Convention of the character 
under discussion necessitates Dominion legislation in order 
that it may be carried out. It is only necessary to look 
at the Convention itself to see what wide powers are 
necessary for performing the obligations arising thereunder. 
By article 1 the high contracting parties recognize that 
every Power (which includes Canada) has complete and 
exclusive sovereignty over the air space above its terri
tory; by article 40, the British Dominions and India are 
deemed to be States for the purpose of the Convention. 

The following appear to be among the principal obliga
tions undertaken by Canada as part of the British Empire 
under the stipulations of the Convention:— 

1. The obligation not to permit (except by special and temporary 
authorization or under a special convention) the night above its territory 
of an aircraft which does not possess the nationality of a contracting 
State, and indirectly, registration being the only means by which nation
ality is acquired, the obligation to require registration of any aircraft 
owned by a Canadian national and intended to be flown. (Arts. 5, 6 
and 7.) 

2. The obligation to see that no discriminationj is made between its 
private aircraft (see Art. 30) and those of [75] the other contracting 
States in regard to prohibition of flying over certain areas of its territory 
and that the locality and extent of the prohibited areas are published 
and notified beforehand to the other contracting States (Art. 3.) 

3. The obligation to require all aircraft engaged in international navi
gation to bear their nationality and registration marks as well as the 
name and residence of the owner, in accordance with annex A. (Art. 10.) 

4. The obligation to require every aircraft engaged in international 
navigation to be provided, in accordance with the conditions laid down in 
annex B. with a certificate of airworthiness issued or rendered valid by the 
State whose nationality it possesses, i.e., in the case of Canadian aircraft, 
by the Dominion. (Art. 11.) 
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[1932] A.C. 5. The obligation to require the commanding officer, pilots, engineers 
"T""̂  and other members of the operating crew of every aircraft to be pro-
m vided. in accordance with the conditions laid down in annex E, with 

REGULATION certificates of competency and licences issued by the State whose nation-
AND CONTBOL ality the aircraft possesses, i.e., in the case of Canadian aircraft by the 

OPABBO- Dominion. (Art. 12.) 
CANADA ^ Tbs obligation to see that no wireless apparatus is carried on any 

aircraft without a special licence issued by the State whose nationality 
the aircraft possesses, i.e., in the ease of Canadian aircraft without a 
special licence issued by the Dominion, and that no such apparatus is 
operated except by members of the crew provided with a special licence 
for the purpose; also to require every aircraft used in public transport 
and capable of carrying ten or more persona to be equipped with sending 
and receiving wireless apparatus. (Art. 14.) 

7. The obligation to exempt foreign aircraft within Canada from any 
seizure on the ground of infringement of [76] patent, design or model, 
subject to the deposit of security. (Art. 18.) 

8. The obligation to require every aircraft engaged in international 
navigation to be provided with the documents specified in Art. 19. 

9. The obligation to afford aircraft of contracting States, within 
Canada, the same measures of assistance for landing, particularly in case 
of distress, as national aircraft. (Art. 22.) 

10. The obligation to require every aerodrome within Canada, which 
is open to public use by national aircraft, to extend the same facilities 
to aircraft of all the other contracting States under the same tariff of 
charges. (Art. 24.) 

11. The obligation to require ©very aircraft flying within Canada and 
every national aircraft, wherever it may be, to comply with the regula
tions contained m annex D, relative to the rules as to lights and signals 
and air traffic. 

12. The obligation to prohibit the carriage by aircraft, in interna
tional navigation, of explosives and of arms 'and munitions of war, and 
to prohibit foreign aircraft from carrying such articles between any two 
points within Canada. 

Canada also undertakes to observe the regulations con
tained in a great number of annexes. Annex A deals in 
many sections with the marking of aircraft; annex B with 
certificates of airworthiness; annex C with log books; 
annex D with lights, signals and rules for air traffic; annex 
E with minimum qualifications necessary for obtaining cer
tificates as pilots; annex F with maps and ground mark
ings; annex G has eight parts dealing with meteorological 
information, visibility, messages, radiotelephony, synoptic 
charts, skeleton maps, information on aerodromes, warn
ings, ground signals; and annex H with customs. 

I t is therefore obvious that the Dominion Parliament, in 
order duly and fully to " perform the obligations of Canada 
or of any Province thereof" under the Convention, [77] 
must make provision for a great variety of subjects. In
deed, the terms of the Convention include almost every 
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conceivable matter relating to aerial navigation, and we [1932] A.C. 
think that the Dominion Parliament not only has the right, in re 
but also the obligation, to provide by statute and by regu- R B G ^^ , I O N 

lation that the terms of the Convention shall be duly AND CONOBOI. 

carried out. With regard to some of them, no doubt, it NAUTICS 

would appear to be clear that the Dominion has power to IN CANADA. 

legislate, for example, under s. 91, item 2, for the regula
tion of trade and commerce, and under item 5 for the postal 
services, but it is not necessary for the Dominion to piece 
together its powers under s. 91 in an endeavour to render 
them co-extensive with its duty under the Convention-
when s. 132 confers upon it full power to do all that is 
legislatively necessary for the purpose. 

To sum up, having regard (a) to the terms of s. 132; 
(6) to the terms of the Convention which covers almost 
every conceivable matter relating to aerial navigation; and 
(c) to the fact that further legislative powers in relation 
to aerial navigation reside in the Parliament of Canada by 
virtue of s. 91, items 2, 5 and 7, it would appear that sub
stantially the whole field of legislation in regard to aerial 
navigation belongs to the Dominion. There may be a 
small portion of the field which is not by virtue of specific 
words in the British North America Act vested in the 
Dominion; but neither is it vested by specific words in 
the Provinces. As to that small portion it appears to the 
Board that it must necessarily belong to the Dominion 
under its power to make laws for the peace, order, and 
good government of Canada. Further, their Lordships are 
influenced by the facts that the subject of aerial naviga
tion and the fulfilment of Canadian obligations under s. 132 
are matters of national interest and importance; and that 
aerial navigation is a class of subject which has attained 
such dimensions as to affect the body politic of the 
Dominion. 

For these reasons their Lordships have come to the con-
elusion that it was competent for the Parliament of Canada 
to pass the Act and authorize the Regulations [78] in ques
tion, and that questions 1, 3 and 4, which alone they are 
asked to answer, should be answered in the affirmative. 

Their Lordships will accordingly humbly advise His 
Majesty that this appeal should be allowed. 

Solicitors for the appellant: Charles Russell & Co. 
Solicitors for respondents: Blake & Redden. 
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CORPORATION OF THE CITY OF TORONTO 

v. 

THE KING 

(1932) A.C. 98 

(FINES—" ROYALTIES " CASE) 

ON APPEAL PROM THE SUPREME COURT OF ONTARIO, 

APPELLATE DIVISION 

Canada (Ontario)—Legislative power—"Royalties"—Fines for criminal 
offences—Dominion Act diverting fines from Provincial Treasury— 
Criminal law—Criminal Code of Canada, s. 10S6, sub-s. 1—British 
North America Act, 1867 (SO & SI Vict, c. S), s. 91, head 27; s. 109. 

Assuming, without deciding, that the term "royalties" in s. 109 of 
the British North America Act, 1867, includes fines imposed for 
infractions of the criminal law, any right conferred by s. 109 on the 
Province of Ontario to claim fines as "royalties" extends only to 
such fines as have not been, otherwise appropriated by competent 
authority, and the Parliament of Canada, having by s. 91, head 27, 
exclusive authority as to the criminal law, is competent to direct 
that fines shall be otherwise appropriated, and in what manner. That 
Parliament therefore had power to enact the proviso to s. 1036, 
sub-s. 1, of the Criminal Code of Canada directing that in the 
Province of Ontario fines are to be paid over to a municipal or local 
authority bearing, in whole or in part, the expense of administering 
the law under which the fine was imposed. 

Bradlaugh v. Clarke (1883) 8 App. Gas. 354, 358, 368 applied. 

Judgment of the Appellate Division, 65 Out. L i t . 320, reversed. 

APPEAL (No. 54 of 1931) from a judgment of the 
Supreme Court of Ontario (Appellate Division) delivered 
on March 28, 1930, reversing a judgment of Rose J. 

The appellant City by a petition of right claimed that 
under the proviso to s. 1036, sub-s. 1, of the Criminal Code 
of Canada, the City and not the Crown in the right of the 
Province should have paid over to it a fine of $60,000, 
which had been imposed upon certain persons convicted 
at the Toronto assizes of conspiring to defraud the Govern
ment of the Province. The Attorney-General for the Prov
ince by a statement of defence pleaded that the proviso 
above referred [99] to was ultra vires, and that the fine 

*PEESENT:—Viscount Dunedin, Lord BfeaiesbuTgh, Lord Atfcrn, Lord 
Russell of Killowen, and Lord Macardllaa. 
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Province should have paid over to it a fine of $60,000, 
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*PRESENT:-Viacount DWJ.edin, Lord Bianeslmrgh, Lord Atkin, Lord 
Ruasell of Killowen, £.nd Lord Maomilla:n. 
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became the property of His Majesty in the right of the [1932]A.C. 
Province under s. 109 of the British North America Act, COBPOEATION 
1 Qa.17 OF THE 
1 8 0 ' • CITY OP 

The material facts, and the statutory provisions above ToBONTO 

mentioned, appear from the judgment of the Judicial THE KING. 

Committee. Fines— 
" Itoiyalties '* 

The trial judge, Rose J., dismissed the petition upon the Case. 
grounds pleaded. 

An appeal to the Appellate Division was allowed by a 
majority (Riddell, Hasten, and Fisher JJ.A.; Latchford, 
C.J. and Orde J.A. dissenting). The grounds of the judg
ments appear from a report at 65 Ont. L.R. 320. 

1931. July 23, 24. Geary K.C. and Hon. Geoffrey 
Lawrence K.C. for the appellant City. By s. 109 of the 
British North America Act, 1867, "royalties" which then 
belonged to the former Provinces were vested in the Prov
inces then created. Having regard to the judgment of the 
Board in Rex v. Attorney-General of British Columbia (1) 
it is conceded that "royalties" may so vest although they 
arise after the Act. Even if fines came within the expres
sion "royalties" as part of the jura regalia, that is only 
the case so far as they have not been otherwise appro
priated by law; Bradlaugh v. Clarke (2). The exclusive 
power of the Parliament of Canada -under s. 91, head 27, 
extends to the criminal law in its widest sense: Attorney-
General for Ontario v. Hamilton Street By. Co. (3). Under 
that head the Dominion legislature had power to direct to 
whom fines should be paid, and consequently to enact the 
proviso to s. 1036, sub-s. 1, of the Criminal Code. The 
power applied not only to fines arising under provisions 
of the Criminal Code enacted by the Dominion, but also 
to fines under common law offences. The power was not 
affected by the Provincial powers under s. 92: Attorney-
General of British Columbia v. Attorney-General of Can
ada (4); Attorney-General for Alberta v. Attorney-Gen
eral for Canada (5). 

[100] Tilley K.C. and E. Bayly K.C. (with them A. T. 
Denning) for the Attorney-General for Ontario. Before the 

(1) (1324) A.C. 213. (3) (1903) A.C. 524. 
(2) 8 App. Gas. 364. (4) (1924) A.C. 222. 

(5) (1928) A.C. 475, 486. 
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[1932] A.c. Act of 1867 fines of the nature now in question were paid to 
COEPORATION the old Provinces under the Statutes of United Canada, 

CLTOF 1 ^ 5 9 ) C- 118- T key represented part of the prerogative rev-
TOBONTO enue of the Crown and were within the word "royalties": 

THE KING. Blackstone, Bk. 1 ch. 8 (passim), Americiaments and Fines 
Fines— (*)> B radlaugh v- Clarke (2). By s. 109 they were vested 

' Royalties" in and appropriated to the respective new Provinces and 
• became part of their property and assets. Although s. 

1036, sub-s. 1 (a) and (b) may be valid, the proviso was 
invalid. It was not in substance an enactment as to the 
criminal law within s. 91, head 27. Further, the Dominion 
powers under s. 91 do not enable it to affect property 
assigned to the Provinces: Attorney-General for Canada v. 
Attorney-General for Ontario (3); City of Montreal v. 
Montreal Harbour Commissioners (4); Reference re Waters 
and Water-courses (5). The proviso dealt with a matter 
which was local and affected one Province only; further, it 
interfered with municipal institutions in the Province (s. 92, 
head 8), and the administration of justice in the Province 
(s. 92, head 14). The cost incurred in the Province in 
enforcing the law is dealt with by Provincial enactments. 
Under s. 12 of the Act of 1867 the Governor General in 
Council may remit a fine, but that is the only power 
under the Act to deal with a fine once it is imposed. 

Plaxton K.C. for the Attorney-General for Canada, inter
vener. 

Lanctot K.C. and Maurice Alexander for the Attorney-
General for Quebec, intervener. 

Oct. 22. The judgment of their Lordships was deliv
ered by 

LOED MACMILLAN.—On October 24, 1924, at a sitting of 
the High Court Division of the Supreme Court of Ontario 
held at the city of Toronto, one Aemildus Jarvis, after trial 
before the Chief Justice of the Common Pleas and a jury, 
was found guilty of conspiring to defraud the Government 
[101] of the Province of Ontario and was sentenced to be 
imprisoned for six months and to pay a fine (as reduced 
on appeal) of $60,000. The fine was paid to the senior 

(1) (1704) 3 Balk. 32. (3) (1898) A.C. 700. 
(2) 8 App. Cas. 354. (4) (1926) A.C. 299. 

(5) (1929) S.CH. 200. 
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1036, sub-s. 1 (a) and (b) may be valid, the proviso was 
invalid. It was not in substance an enactment as to the 
criminal law within s. 91, head 27. Further, the Dominion 
powers under s. 91 do not enable it to affect property 
assigned to the Provinces: Attorney-General for Canada v. 
Attorney-General for Ontario (3); City of Montreal v. 
J.lfontreal Harbour Commissioners (4); Reference re Waters 
and Water-courses ( 5). The proviso dealt with a matter 
which was local and affected one Province only; further, it 
interfered with municipal institutions in the Province (s. 92, 
head 8), and the administration of justice in the ProViince 
(s. 92, head 14). The cost incurred in the Province in 
enforcing the law is dealt with by Provincial enactments. 
Under s. 12 of the Act of 1867 the Governor General in 
Counoil may remit a fine, but that is the only power 
under the Act to deal with a fine once it is imposed. 

Plaxton K.C. for the Attorney-General for Canada, inter
vener. 

Lanctot K.C. and Maurice Alexander for the Attorney
General for Quebec, intervener. 

Oct. 22. The judgment of their Lordships was deliv
ered by 

Lonn MACMILLAN.-On October 24, 1924, at a sitting of 
the High Court Division of the Supreme Court of Ontario 
held at the city of Toronto, one Aemil[us Jarvis, after trial 
before the Chief Justice of the Common Pleas and a jury, 
was found guilty of conspiring to defraud the Government 
[lOll of the Province of Ontario and was sentenced to be 
imprisoned for six months and to pay a fine (as reduced 
on appeal) of $60,000. The fine was paid to the senior 

(1) (1704) 3 Salk. 32. (3) (1898) A.C. 700. 
(2) 8 Aw. Cas. 354. (4) (1926) A.C. 299. 

(5) (1929) S.C.R. 200. 
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registrar of the Supreme Court of Ontario on April 22, [1932]A.C. 
1925. Thereupon, the present appellant, the Corporation COEPOEAMON 

of Toronto, founding on the proviso to s. 1036, sub-s. 1, CITYOF 

of the Criminal Code of Canada, claimed that the fine TORONTO 

should be paid over to it. That section enacts that THE KING. 

whenever no other provision is made by any law of Canada for the j ^ ^ _ 
application of aay fine . . . . imposed for the violation of any law«Royalties" 
. . . . the same shall be paid over by the magistrate or officer re- Case, 
oeiving the same to the treasurer of the province in which, the eame 
is imposed, 

with certain specified exceptions, after which follows this 
proviso: 

Provided, however, that with respect to the Province of Ontario the 
fines . . . . first mentioned in this section, shall be paid over to the 
municipal or local authority, where the municipal or local authority 
wholly or in part bears the expense of administering the law under which 
the eame was imposed. 

It was admitted that the expense of administering the 
law under which the fine of $60,000 in question was im
posed was in part borne by the appellant corporation. 

The senior registrar did not give effect to the claim of 
the appellant and paid over the fine to the Attorney-
General for the Province of Ontario. The latter in turn 
forwarded it to the Provincial Treasurer, who retained it 
as part of the funds of the Province. 

The appellant corporation then presented a petition of 
right in the Supreme Court of Ontario claiming (1) a 
declaration that it was entitled to payment of the fine, 
and (2) an order for payment thereof. In the statement 
of defence lodged, on behalf of the respondent, the Attor
ney-General for the Province submitted (1) that the pro
viso above quoted to s. 1036 of the Criminal Code of 
Canada was ultra vires of the Parliament of Canada, and 
(2) that the fine in question when paid to the registrar 
became the property of His Majesty in right of the Prov
ince of Ontario under s. 109 of the British North America 
Act. That section is in the following terms: 

[102] All lands, mines, minerals and royalties belonging to *he 
several Provinces of Canada, Nova Scotia and New Brunswick at the 
union, and all sums then due or payable for such lands, mines, minerals 
or royalties shall befcmg to the several Provinces of Ontario, Quebec, 

?Ya Scotia and New Brunswick, in which -fcbe same are situate or arise, 
subject to amy trusts existing in respect thereof and *o amy interest other 
waa that of the Province in the same. 
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[1932]A.C xhe trial judge (Rose J.) found the appellant corpora-
CORPORATION tion entitled to the relief sought, but on appeal, the 

CiTYOP A P P e l l a t e Division, by a majority of three to two (Riddell, 
TORONTO Masten and Fisher JJ.A.; Latchford C.J. and Orde J.A. 

THEKING. dissenting) reversed the decision of the trial judge. Hence 
Finis— ^ e P r e s e n t appeal. The Attorney-General of Canada was 

" Royalties" granted special leave to intervene and has lodged a case 
• in which he maintains the legislative authority of the 

Parliament of Canada to enact the provisions of s. 1036 
of the Criminal Code of Canada and in particular the pro
viso now challenged. The Attorney-General for Quebec 
intervenes 'in support of the contentions for the Province 
of Ontario. 

The controversy which has thus in the aggregate equally 
divided judicial opinion in Ontario, presents a clear-cut 
issue. On the one hand the appellant corporation, sup
ported by the Attorney-General for the Dominion, main
tains that the legislation impugned was within the com
petence of the Dominion Parliament under s. 91 of the 
British North America Act whereby the exclusive legis
lative authority of the Parliament of Canada is declared 
to extend to: 

27. The criminal law except the constitution, of courts of criminal 
jurisdiction, but including the procedure in criminal matters. 

On the other hand it is maintained on behalf of the 
Province that fines imposed for offences against the crim
inal law are "royalties" within the meaning of s. 109 of 
the British North America Act above quoted, that the 
right to all such fines belonged to the Province of Canada 
at the Union and consequently that all such fines arising 
in the Province of Ontario have since the Union belonged 
and now belong to the Province; it was therefore ultra 
vires of the Dominion [103] Parliament to enact legisla
tion depriving the Province of a right which the British 
North America Act conferred upon it, and the Provincial 
legislature alone was entitled to legislate as to the destina
tion of fines imposed in the Province, for such fines come 
under head 13 of s. 92 of the Act as " property and civil 
rights in the Province." 

The term "royalties" as used in s. 109 of the British 
North America Act, 1867, has more than once been the 
subject of interpretation by this Board. In Attorney-
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Royalties " 
Case. 

General of Ontario v. Mercer (1), it was held to include [1932] A.C. 
escheats; and in Rex v. Attorney-General of British Colum- COBPOBATION 

bia (2) it was held to include bona vacantia. As was CH^OT 

pointed out in the latter case (3), their Lordships have TORONTO 

refrained from attempting any comprehensive definition of THE KING. 

the content of the term, preferring to deal with each case K ^ _ 
as it arises. They are now called upon to consider the case ' 
of fines inflicted for breaches of the criminal law. 

That the Sovereign has a prerogative right to receive 
fines imposed on convicted persons may be accepted as a 
general principle, but it is not an absolute or unqualified 
right. Historically it is no doubt associated with the con
ception of the administration of justice by the King as at 
once a duty and privilege and a valuable source of profit. 
The Crown, and the Crown alone ps charged generally with the execu
tion and enforcement of penal laws enacted by public statute for the 
public good and is interested jure publico in all penalties imposed by 
such statutes; and therefore may sue for them in due course of law, 
where no provision is made to the contrary: 

per Selborne L.C. in Bradlaugh v. Clarke (4). The law is 
"that every unappropriated penalty goes to the King" (5). 
While the right to receive fines imposed for criminal offences 
may thus with sufficient accuracy be described as a jus 
regale or royalty, it is a right of a special kind. The legal 
characteristics of the jura regalia vary. Some are incom
municable to a subject; others may be granted to [104] or 
acquired by subjects. Some are absolute; others are quali
fied. In the case of fines, it is only those which are 
" unappropriated " which belong to the Crown, i.e., those 
the disposition of which has not been by competent author
ity otherwise directed. The criminal law provides many 
instances in which fines imposed for particular crimes or 
offences are directed to be paid over to named persons or 
institutions, for example, to a common informer. The 
motive may be either the encouragement of the detection 
and prosecution of crime or the recognition of the special 
claim of a particular institution or object to the benefit of 
this source of revenue. In so far as the legislature directs 
the special application of fines the prerogative right to fines 

(1) (1883) 8 App. Cas. 767; 
Cam., vol. I, 322. 

(2) (1924) A.C. 213; Cam., vol. 
H, 324. 

(3) (1024) A.C. 221; Cam., vol. 
II, 330. 

(4) 8 App. Cas. 354, 358. 
(5) 8 App. Cas. 368. 
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[1932] A.C. ig abrogated. It is only where, as Lord Selborne says in 
COBPOBATIONthe passage above quoted, "no provision is made to the 

CIWOP c o i r t r a r y " * n a t n n e s belong de jure to the 'Crown. 
TOBONTO Turning now to s. 91 of the British North America Act, 

THE KING, their Lordships find that "notwithstanding anything in 
Fines— ^ s Act," and therefore notwithstanding the provisions of 

" Royalties " g , 109 
Case. ' ' 

the exclusive legislative authority of the Parliament of Canada extends 
to all matters coming within . . . . the «riminal law. 

Plainly, and indeed, admittedly, this confers on the Domin
ion Parliament the exclusive right by legislation to create 
and define crimes and to impose penalties for their com
mission. In their Lordships' opinion it no less empowers 
the Dominion legislature to direct how penalties for in
fraction of the criminal law shall be applied. It has always 
been regarded as within the scope of criminal legislation to 
make provision for the disposal of penalties inflicted, as 
innumerable instances show, and the power to do so is, if 
not essential, at least incidental, to the power to legislate 
on criminal matters for it may well go to the efficacy of 
such legislation. If the power to direct the manner of 
application of penalties were to be dissociated from the 
power to create such penalties and were to be lodged in 
another authority, it is easy to see how penal legislation 
might be seriously affected, if not stultified. 

Assuming then, though without deciding, that the term 
"royalties" as used in s. 109 of the British North America 
[105] Act, 1867, is apt to include fines imposed for infrac
tion of the criminal law, their Lordships reach the conclu
sion that any right conferred by that section on the prov
ince of Ontario to claim fines as "royalties" extends only 
to such fines as have not been otherwise appropriated by 
competent authority and that the Dominion Parliament is 
an authority competent to direct that, and how, such fines 
may be otherwise appropriated. 

Holding this view their Lordships find it unnecessary to 
enter at any length upon the question whether the par
ticular crime of which Jarvis was convicted and for which 
he was fined was or was not a recognized crime at the 
union, or whether it was a common law crime or a statu
tory crime. They note that the indictment on which he 
was charged embraced seven heads of which four appear 
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to be common law charges and three to be charges of con- [1932] A.c. 
travening the Criminal Code. The charge upon which he CORPORATION 

was actually convicted and fined appears to have been the CHTOF 

charge of conspiracy to defraud, which is expressly created TORONTO 

and defined by s. 444 of the Criminal Code, while the fine THBKIKG. 

imposed was authorized by the combined effect of that _^~ 
section and s. 1035, sub-s. 2. The particular case in hand "Royalties" 
would therefore seem to be one in which the fine was im- ase" 
posed under the Criminal Code for a crime committed 
against that Code, and as to which therefore there might 
well be room for argument that the right to such a fine did 
not belong to the Province of Canada at the union. Their 
Lordships, however, do not proceed upon this ground, but 
on the general principle that any prerogative right to fines 
which as a "royalty" passed from the Province of Canada 
to the Province of Ontario at the union was a right only 
to such fines as might not be otherwise appropriated by 
the Dominion Parliament in the exercise of its exclusive 
right to legislate on all matters coming within the criminal 
law. They therefore hold that the impugned proviso to 
s. 1036, sub-s. 1, of the Criminal Code of Canada was not 
ultra vires of the Parliament of Canada. 

Their Lordships will humbly advise His Majesty that 
the appeal should be allowed, the judgment of the Appel
late Division reversed and the judgment of the trial judge 
restored. [106] The appellate Corporation will have its 
costs here and below. 

Solicitors for appellants: Freshfields, Leese & Munns. 

Solicitors for respondent: Blake & Redden. 

Solicitors for intervener: Charles Russell & Co. 
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0. MARTLNEAU AND SONS, LIMITED 

v. 

CITY OF MONTREAL AND ANOTHER 

(1932) A.C. 113 

ON APPEAL PEOM THE COURT OP KING'S BENCH FOR QUEBEC, 

APPEAL SIDE 

Canada (Quebec)—Legislative power—Expropriation by City of Mont
real—Assessment of compensation—Competence of tribunal—Finality 
of award—City of Montreal Charter, art. 4%9—Quebec Public Service 
Commission Act (RJ3., Queb., 1925, c. 17)—British North America 
Act, 1867 (80 & SI Vict., c. S), ss. 96, 189. 

Having regard to s. 129 of the British North America Act, 1867, the presi
dent or acting-president of the commission appointed under the 
(Quebec) Public Service Commission Act by the Lieutenant-Governor 
in Couacil, when assessing, under art. 429 of the City of Montreal 
Charter, the compensation to be paid for land expropriated by the 
city, does not act as a judge of a superior district or county court, 
so as to make the appointment invalid under s. 96 of the Act in that 
it is not by the Governor General, and the tribunal consequently in
competent. At confederation compensation was assessed by commis
sioners, appointed by the Superior Court under an Act of 1864, who 
did not act as judges of any court referred to in s. 96; they were a 
legal commission or authority within s. 129, so that the legislature 
of Quebec under that section, combined with s. 92, head 13, had 
exclusive authority to repeal the Act of 1864 and to assign the assess
ment of .compensation to the present commission, the alteration in 
the mode of appointment being a matter of procedure within the 
legislative competence. 

As by art. 429 awards made thereunder are to be final and not open 
to appeal, they can be questioned only for want of jurisdiction.. 

Eraser v. City of Fraserville, [1917] A.C. 187 followed. 
Judgment of the Court of King's Bench affirmed. 

APPEAL (No. 26 of 1931) from a judgment of the Court 
of King's Bench for the Province of Quebec, Appeal Side, 
(December 12, 1930), affirming a judgment of the Superior 
Court (January 2, 1930). 

A quarry owned and worked by the appellants having 
been expropriated by the city of Montreal under the pro
visions [114] of its charter, the compensation payable was 
assessed under art. 429 of the charter (as amended by 15 

*PBBSBNT:—Lord Blanesburgh, Lord Merrivale, Lord Warrington of 
Clyffe, Lord Tomlin, and Lord Thankerton. 
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[1932] A.C. ......,.._, 
J.C.* 

1931 ......,.._, 
Nov.23. 
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so as to make the !llppoinli:ment invalid under s. 96 of the Act in that 
it is not by the Govemor General, and the tribUlla!l coosequEID~tly in
compete'll!t. At confederation compen:sa<tion Wfll3 38Sessed by oommis
sioners, •!llppointed by th-e Superior Coul't under an Act of 1864, who 
did not act as judges of tt,ny court referred to in s. 96; they were a 
leg.al commission or authority within s. 129, so th!ll<t the legislature 
of Quebec under that sectioo, combirued with s. 92, head 13, ha.d 
exclusive authority to repeal the Act of 1864 !llnd to •assign the assess
ment of .compensation to the present commission, the alterati-on in 
·the mode of ap.pointment being a matter of procedure within the 
legislative competence. 

As by art. 429 awards made >thereunder are to be :fi.n!lll and not open 
to appeal, they can be questioned only for want of jurisdiction. 

Fraser v. City of Fraserville, [1917] A.C. 187 followed. 
Judgment of the Court of Eing's Bene>h .aflil'med. 

APPEAL (No. 26 of 1931) from a judgment of the Court 
of King's Bench for the Province of Quebec, Appeal Side, 
(December 12, 1930), affirming a judgment of the Superior 
Court (January 2, 1930). 

A quarry owned and worked by the appellants having 
been expropriated by the city of Montreal under the pro
visions [114] of its charter, the compensation payable was 
assessed under art. 429 of the charter (as amended by 15 

* PR1!1SENT :-LOil'd Blanesburgh, Lord Merriv.ale, Lord W anrington of 
Cl;yffe, Lord Tomlin, and Lord Thankerton. 



PRIVY COUNCIL 123 

0. 
MABTINEAU 

AND SONS, 
LIMITED 

v. 
ClTTOF 

MONTBEAL 
AND 

ANOTHER. 

Geo. V, c. 92, s. 38, Quebec) by the president of the [19321A.C 
Quebec Public Service Commission, established by R.S., 
Queb., 1925, c. 17, as subsequently amended. 

The appellants brought an action in the Superior Court 
of the Province to annul and set aside the expropriation 
proceedings on the grounds: (1) that the Quebec Public 
Service Commission Act and art. 429 of the charter of the 
city were unconstitutional and ultra vires the Province, 
in that the members of the Commission were appointed 
by the Lieutenant-Governor in Council, whereas they exer
cised judicial functions, and therefore, under s. 96 of the 
British North America Act, 1867, could be appointed only 
by the Governor General; (2) that the award had been 
made upon an improper principle, and failed to allow com
pensation in respect of certain of the stone. 

The Attorney-General for Quebec intervened in the 
action and was a respondent in the present appeal. 

The trial judge (Archer J.) dismissed the action, holding 
that the legislation in question was intra vires, and that 
there was not ground for setting aside the award. 

An appeal to the Court of King's Bench, Appeal Side, 
was dismissed by a judgment delivered by Dorion J. and 
concurred in by Bernier, Howard and Galipeault JJ. 

1931. July 6, 7, 9, 10. St. Germain K.C. and Pritt 
K.C. for the appellants. 

St. Pierre K.C. for the respondent city. 

Lanctot K.C, Geoffrion K.C. and M. Alexander for the 
respondent Attorney-General. 

[In addition to cases mentioned in the judgment of their 
Lordships, reference was made for the appellants to Groen-
velt v. Bur well (1); Winnipeg Electric By. Co. v. City of 
Winnipeg (2); City of Montreal v. Drummond (3); and 
Valin v. Langiois (4). The respondents relied on the 
British North America Act, [115] 1867, s. 92, head 8 (muni
cipal institutions) and head 14 (the administration of jus
tice in the Province), including the constitution, mainte
nance and organization of Provincial Courts, . . . . 
and including procedure in civil matters in those Courts), 

(1) (1698) 1 Raym. (Ld.) 454. 
(2) (1916) 30 Dam. L.R. 159. 

(3) (1876) 1 App. Cas. 384, 444. 
(4) (1879) 3 Can. S.CiL 1; see 

also 5 App. Cas. 115. 
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[1932] A.C. in addition to s. 129 and s. 92, head 13, referred to in judg-
O. ment.] 

AOTSONX NOV. 23. The judgment of their Lordships was de-
LIMITBD' Hvered by 

MONTREAL LOKD BLANESBTJKGH.—The action out of which this 
AND appeal arises was instituted by the appellant company in 

— ' the Superior Court, District of Montreal, on September 3, 
1927, in order to have declared unconstitutional and in
operative, so far as they affected its own proprietary 
interests, certain proceedings taken by the city of Montreal 
for the expropriation of the appellant company and other 
contiguous owners from properties of theirs required by the 
corporation for the extension of Rosemount Boulevard 
from Chambord street to Papineau street, all within the 
area of the city. Thirty-two properties were scheduled for 
this extension. Those in the plan of expropriation num
bered 21, 22 and 23 belonged to the appellant company, 
and it is with them that the present litigation has been 
concerned. They represent a strip of land 500 feet in 
length and 266 feet in breadth, constituting the centre of 
a quarry then in active operation by the company. 

On June 17, 1927, the corporation, following, as it con
ceived, the procedure prescribed by the city's charter, pre
sented to the Superior Court of the Province of Quebec a 
petition praying that the Court would fix the day for the 
Public Service Commission of Quebec, by its president, to 
proceed to inquire into and assess the compensation pay
able to the different expropriated proprietors, and the date 
also on or before which the commission should report the 
result of its inquiry. By an order of Court on that peti
tion made the same .day the commission was directed to 
commence its work by the beginning of the month of 
August following and to make its report by the end of the 
same month. 

The "enquete" directed was held by the president of the 
commission. It commenced on August 1, 1927. The [116] 
appellant company duly appeared and supported its claims 
for compensation both by argument and by evidence, not 
then taking any objection either to the regularity of the pre
liminary procedure, or to the competence of the commis
sion or its president effectively to deal with the questions 
referred. The commission's report was made on August 
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22, 1927, the amount of indemnities thereby awarded in [1932] A.C. 
respect of the thirty-two properties amounting to an aggre- o. 
gate sum of $219,172.08. Of that sum the indemnities ^ g o X 
awarded to the appellant company for its properties were LIMITED' 

fixed as follows: No. 21, $2,036.30; No. 22, $114,917.90; 
No. 23, $1,755.60—making a total of $118,709.80. 

I t was explained in the report that the sum of $114,917.90 
awarded in respect of the property numbered 22 included 
the value of lands expropriated and exploited as a quarry, 
and also the damages suffered in respect of that exploita
tion as well by the taking of the property of the appellant 
company No. 22 as of its properties Nos. 21 and 23. 

To the report when published the appellant company 
took the gravest exception and this action was, as already 
stated, commenced on September 3, 1927, doubtless in 
order to forestall an application by the city to the Court 
to homologate the report, of which public notice had been 
duly given for September 6. On that application the re
port was homologated by <a judgment of the Superior Court 
of that date save as to the properties of the appellant 
company, with reference to which no order was made by 
reason of the pendency of these proceedings. 

The action was tried in the Superior Court of Quebec by 
Archer J. On January 2, 1930, he dismissed it. An appeal 
to the Court of King's Bench (Appeal Side) for Quebec was 
on December 12, 1930, likewise dismissed. The present is 
an appeal from the judgment of dismissal of that date. 

In the Courts of Quebec the objections taken by the 
appellant company to the report of the commission were 
numerous and varied. There were objections to the regu
larity of the initial procedure adopted by the city: to the 
right of the city to expropriate the appellant company from 
its [117] scheduled lands having regard to their user, extent 
and quality. But all other objections having in Canada 
been disposed of adversely to the appellants, those taken 
before the Board were confined to two. 

The first, which may be described as the constitutional 
objection, was that the provisions of the charter of the city 
of Montreal, a Provincial statute, as well as those of the 
Public Service Commission Act, also a Provincial statute, 
m compliance with which the award was made, were un
constitutional in that they attributed to the president of 
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tl932] A.C. the Public Service Commission, an official appointed by 
0. the Province, a judicial power and judicial functions which 

^ O T S O ^ 1 u n d e r t h e B r i t i s l 1 N O T t n America Act, 1867, could be con-
LIMITED' ferred only by the Governor General of Canada. 

V. 
CmroF The second objection, quite different in character, was 

directed to the report itself. The amount of compensation AND 

ANOTHBB. thereby awarded to the appellant company was, it was 
objected, so small, in view of the evidence led at the in
quiry, as to constitute by itself an injustice to the appel
lant company amounting to actual illegality. 

In view of the constitutional issue thus raised by the 
appellant company the Attorney-General for Quebec has 
been throughout a party to the proceedings, and, while 
taking no part in the discussion of the appellant company's 
second objection, he has actively contested the correctness 
of the company's constitutional imputations upon the 
validity of the report. 

Notwithstanding that the case of the appellant company 
on what may be called the merits only arises if and when 
it has failed on its first and main objection to the report, 
it will be convenient to deal with that case at once. 

It, of course, presupposes the formal validity of the 
award. It assumes that the president of the commission 
was fully empowered to make a proper award, and that 
the award which he has made was, except as to the ineda-
quacy of compensation allowed, unobjectionable. But the 
appellant company is on that footing at once confronted 
with a serious preliminary difficulty, in that art. 429 of the 
city's charter, [118] which, as it now stands, provides for the 
ascertainment by the president of the Public Service Com
mission of the compensation to be paid to the proprietors 
of expropriated lands, says that there shall be no appeal 
from the president's decision, while, by the statute consti
tuting the commission (17 Geo. V, c. 16) it is provided in 
effect that in expropriation matters the decision of the 
commission even upon a question of law shall be final. I t 
follows accordingly that the permissible interference by any 
Court with an award made in such an expropriation ease 
as the present is confined within the narrowest limits, the 
nature of which has been laid down in judgments both of 
this Board and of the Supreme Court of Canada. In Fraser 
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v. City oj Fraserville (1) their Lordships, dealing with a [ 1 9 3 2 ] A , c ' 
statute which made the award of arbitrators final and 
without appeal, observed "that , apart from evidence es
tablishing that the arbitrators had exceeded their juris
diction, their award could not be disputed. Their findings 
of fact and their findings of value, unless it be shown that 
the value is not that which they were appointed to de
termine, are free from challenge." And the Supreme Court 
of Canada, in the later case of Royal Trust Co. v. City of 
Montreal (2), had to deal with just such an award as this, 
and there Davies J. observed: 

The statute makes the award of the commissioners, in such cases as 
the present, final and without appeal. In order to give ground for attack
ing it, either highly improper conduct on ithe commissioners' part, or fraud, 
or the proceeding by the commissioners in making the award upon an 
improper principle, must be clearly shown. 

And the present Chief Justice of Canada in the same case 
observes: 

There is no appeal from an award such as this. The statute express
ly excludes it . . . . without entertaining an appeal an award may 
not be set aside solely because the Court is of opinion that it is too 
high or too low—even very considerably so—unless the disparity is so 
great that it is clear that the award must have been fraudulently made 
or that the arbitrators must have been influenced by improper or illegal 
considerations. The Court of King's Bench has held that neither of these 
[119] grounds of invalidity has been established, and the clear case neces
sary to justify a reversal of its judgment, in my opinion, has not been 
made out. 

In the present case no impropriety of conduct on the 
part of the president of the Public Service Commission is 
even hinted at; no suggestion is put forward that in mak
ing his report he has been influenced by improper or illegal 
considerations. Nor does error appear upon the face of the 
report. I t is not possible from a perusal of it to deduce 
the principles on which the president acted, or to discover 
the method by which he reached the amount of compen
sation awarded. He does there refer to the fact that, as 
by law he was entitled to do, he had inspected the sched
uled properties. I t may, therefore, be reasonably inferred 
that his conclusions were not unaffected by what he then 
saw. But nothing more in this direction appears on the 
report, and the appellant company did not think fit at the 
trial to call the president to explain its findings. The com
pany was content to rest its attack upon them merely by a 

(1) (1917) A.C. 187, 194. (2) (1918) 57 Can. S.C.R. 352, 357, 366. 
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[1932] A.C. reference to three separate sheets of notes or calculations 
O. in the handwriting of the president, found apparently 

'^AxmBasa a m o r L § s t n^s papers produced to the Court and showing, 
LIMITED a s was suggested, with reference to the appellant com-
CITTOF pany's properties, the process of reasoning by which the 

M°I^DEAIi P resident arrived at the sum which by way of compensa-
ANOTHEB. tion he awarded in respect of each. Then by a compari-

son of these figures with the evidence led at the inquiry 
the appellant company sought to show such things as that 
in one direction the president had fixed a figure of value 
lower than that placed upon the property in question by 
some witness for the city: that in relation to another figure 
he had erred in law: that in relation to a third he had erred 
in fact, and so on. 

Their Lordships do not consider themselves at liberty to 
follow the appellant company on this expedition of inquiry 
into the origins of the president's figures. They have been 
unable to satisfy themselves that they are entitled even to 
look at these notes of his, for it has not been explained how, 
if at all, they became evidence in the action or admissible 
as [120] such. I t would in any case be, in their judgment, 
unjust to the president himself to rely upon the notes with
out any opportunity afforded him of explaining fully their 
meaning or their origin. I t is perhaps, however, enough 
to say with reference to the use sought to be made of his 
notes by the appellant company, that the president, who 
had, as already stated, himself inspected the properties, 
was not bound, on a question of value, to accept the evi
dence of any witness, and that his views of the law are 
not any more than his findings of fact open as such to 
review. 

The conclusion on this matter of the learned trial judge 
who very carefully investigated it was that the award could 
not, in respect of any of the matters complained of by the 
appellant company, be questioned, and the Court of King's 
Bench agreed with him. Their Lordships must have been 
well satisfied that these concurrent findings were clearly 
wrong before "they would have ventured to advise His 
Majesty to displace them. But they see no sufficient 
reason to doubt their correctness, and in their judgment 
this objection to the report cannot be sustained. 

But it was the constitutional objection to its validity 
which formed the main subject of discussion before the 
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in fact, and so on. 

Their Lordships do not consider themselves at liberty to 
follow the appellant company on this expedition of inquiry 
into the origins of the president's figures. They have been 
unable to satisfy themselves that they are entitled even to 
look at these notes of his, for it has not been explained how, 
if at all, they became evidence in the action or admissible 
as [120] such. It would in any case be, in their judgment, 
unjust to the president himself to rely upon the notes with
out any opportunity afforded him of explaining fully their 
meaning or their origin. It is perhaps, however, enough 
to sa.y with reference to the use sought to be made of his 
notes by the appellant company, that the president, who 
had, as already stated, himself inspected the properties, 
was not bound, on a question of value, to accept the evi
dence of any witness, and that his views of the law are 
not any more than his findings of fact open as such to 
review. 

The conclusion on this matter of the learned trial judge 
who very carefully investigated it was that the award could 
not, in respect of any of the matteTS complained of by the 
appellant company, be questioned, and the Court of King's 
Bench agreed with him. Their Lordships must have been 
well satisfied that these concurrent findings were clearly 
wrong before ~hey would have ventured to advise His 
l\tiajesty to displa:ce them. But they see no sufficient 
reason to doubt their correctness, and in their judgment 
this objection to the report cannot be sustained. 

But it was the constitutional objection to its validity 
which formed the main subject of discussion before the 
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CITY OF 

MoNTEEAL 
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ANOTHBE. 

Board. Once again, as so often before, is the question [1932] A.c. 
raised whether, in reference to the administration of jus- o. 
tice, Provincial legislation has overrun the limits of Pro- ^ f ^ g ^ 1 1 

vincial competence. The case made by the appellant com- LIMITED 

pany is that in the statutes to which reference will be 
made in a moment, the legislature of Quebec has tres
passed upon the power given to the Governor General in 
the matter of the appointment of judges by s. 96 of the 
British North America Act, 1867. A very serious ques
tion is thereby raised, for it cannot be doubted that the 
exclusive power by that section conferred upon the Gover
nor General to appoint the judges of the superior, district 
and county courts in each Province is a cardinal provision 
of the statute. Supplemented by s. 100, which lays upon 
the Parliament of Canada the duty of fixing and providing 
the salaries, allowances and pensions of these judges, and 
also by s. 99, which provides that the judges of [121] the 
Superior Court shall hold office during good behaviour, 
being removable only by the Governor General on address 
of the Senate and House of Commons, the secton is shown 
to lie at the root of the means adopted by the framers of the 
statute to secure the impartiality and the independence of 
the Provincial judiciary. A court of construction would 
accordingly fail in its duty if it were to permit these pro
visions and the principle therein enshrined to be impinged 
upon in any way by Provincial legislation. 

But by s. 92, head 13, of the Act, as is well remembered, 
there is conferred upon the Provincial legislature the ex
clusive right of making laws in relation to property and 
civil rights in the Province and (by head 14) in relation 
to the administration of justice in the Province, including 
the constitution, maintenance and organization of Provin
cial Courts, both of civil and criminal jurisdiction, and in
cluding procedure in civil matters in these courts. These 
exclusive Provincial powers have made it extremely diffi
cult in many cases to draw the line between legislation 
winch is within the competence of the Province under s. 
92 of the Act, and legislation which is beyond its com
petence by reason of s. 96. This observation may be illus
trated by two instances, neither of them remote from the 
present ease, the first on the one side of the line and the 
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[1932] A.c. second on the other. In Beg. v. Coote (1) it was held by 
O. this Board, in an appeal upon which, it must be noticed, 

^OT^rare1 the respondent was not represented, that certain statutes 
LIMITED of Quebec appointing officers named " fire marshals," with 
CITY OF power to examine witnesses under oath and to inquire into 

MONTREAL fae c a u s e a n ( j origin of fires and to arrest and commit for 
ANOTHER, trial in the same manner as a justice of the peace, was 

within the competence of the Provincial legislature. On 
the other hand, in a British Columbia case in 1890—Burk 
v. Tunstall (2)—it was held by Drake J. that while it was 
within the competence of the Province to create mining 
Courts and to fix their jurisdiction, it was not within its 
competence to appoint any officers thereof with other than 
ministerial powers. The learned judge, in the course of his 
judgment, referring to s. 96 of the Act, observes, as their 
Lordships [122] think with reason: 

It is true that the language used in that section is limited to the 
judges of the superior, district and county courts in each Province, and 
it might be contended that these Courts having been expressly named, all 
other Courts were excluded. If this were so the Provincial legislature 
would only have to constitute a Court by a special name to enable them 
to avoid this clause. But in the section itself, after the special Courts 
thus named, the Courts of probate in Nova Scotia and New Brunswick 
are excepted from the operation of the clause, thus showing that s. 96 
was intended to be general in its operation. 

The widespread modern legislative tendency to create 
what may be termed administrative tribunals to determine 
specific matters of controversy has undoubtedly in many 
cases accentuated the difficulty of defining in this matter 
the frontier between Provincial and Dominion territory. 
Nor does the difficulty arise only in Canada. In Australia 
also under the Commonwealth Constitution it appears in 
another form. This is well illustrated in the recent case 
before this Board of Shell Co. of Australia v. Federal Com
missioner of Taxation (3). In that case it will be found 
that a " Board of Appeal" to hear income tax appeals, 
created by the Australian Income Tax Assessment Act, 
1922, had been held to be invalidly created as exercising 
part of the judicial power of the Commonwealth with 
judges appointed for a term of years and not for life, as 
required by ss. 71 and 72 of the constitution of Australia; 
while a substituted statute constituting in similar matters 

(1) (1873) L.B.. 4 P.C. 599. (2) (1890) 2 B.C.R. 12. 
(3) (1931) A.C. 275. 
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a "Board of Review," with modified powers, was by the 
decision of the Board treated as an administrative body, 
not exercising the judicial power of the Commonwealth, 
and as a result constitutional, although its members were 
appointed only for a term of years. The judgment of the 
Board (in that case delivered by the Lord Chancellor) 
shows the narrowness of the line of division between judi
cial and administrative activity. 

In the present case, however, it will be found, as their 
Lordships think, that difficulties serious in other cases are 
[123] resolved by reason of its special circumstances which 
are found latent in the statutory procedure regulating, at 
confederation, the compulsory acquisition of property by 
the city of Montreal. That procedure, it is suggested, as the 
result of bringing to bear upon it the relevant provisions 
of the British North America Act, thereby became and, 
with the modifications that have later been introduced, 
thenceforth remained a matter of Provincial concern alone. 

In tracing the development of the procedure in question 
a beginning may, for present purposes, be made with the 
Act of the Province of Canada of 1851 (14 & 15 Vict., 
e. 128), consolidating the provisions of the statutes incor
porating the city. By s. 68 of that Act the compensation 
payable on expropriation was to be fixed by the verdict 
of a special jury summoned, on petition of the corporation, 
by the justices of the peace of the city in special session. 
On payment or deposit by the corporation in manner pre
scribed of the compensation fixed by the jury the title to 
the expropriated property passed to the corporation. No 
Court apparently under the procedure of this Act had any 
part or lot in the matter. 
^ The Act of 1851 was superseded by a statute of 1864 

(27 & 28 Vict., c. 60), intituled an Act to amend the Acts 
relating to the corporation of the city of Montreal. This 
was the Act on the subject in force at confederation. By 
s- 13, sub-s. 1, the council of the city in cases of expro
priation was required to apply by petition to the Superior 
Court, calling upon it to nominate three competent and 
disinterested persons to act as commissioners to fix and 
determine the amount to be paid in respect of any expro
priated property. The Court on that petition and on being 
satisfied that all preliminary statutory requirements as to 

[1932] A.C. 

0 . 
MARTINEAU 

AND SONS, 
LIMITED 

v. 
CITY OF 

MONTREAL 
AND 

ANOTHEB. 

PRIVY COUNCIL 131 

a "Board of Review," with modified powers, was by the [19~ A.C. 

decision of the Board treated as an administrative body, 0. 
. . th . di . 1 f th c lth MAR'l'INEAU not exerCismg e JU c1a power o e ommonwea , AND SoNs, 

and as a result constitutional, although its members were LIMITED 

appointed only for a term of years. The judgment of the c:r.oF 
Board (in that case delivered by the Lord Chancellor) Mo:~EAL 
shows the narrowness of the line of division between judi- ANOTHER. 

cial and administrative activity. 
In the present case, however, it will be found, as their 

Lordships think, that difficulties serious in other cases are 
[123] resolved by reason of its special circumstances which 
are found latent in the statutory procedure regulating, at 
confederation, the compulsory acquisition of property by 
the city of Montreal. That procedure, it is suggested, as the 
result of bringing to bear upon it the relevant provisions 
of the British North America Act, thereby became and, 
with the modifications that have later been introduced, 
thenceforth remained a matter of Provincial concern alone. 

In tracing the development of the procedure in question 
a beginning may, for present purposes, be made with the 
Act of the Province of Canada of 1851 (14 & 15 Vict., 
c. 128), consolidating the provisions of the statutes incor
porating the city. By s. 68 of that Act the compensation 
payable on expropriation was to be fixed by the verdict 
of a special jury summoned, on petition of the corporation, 
by the justices of the peace of the city in special session. 
On payment or deposit by the corporation in manner pre
scribed of the compensation fixed by the jury the title to 
the expropriated property passed to the corporation. No 
Court apparently under the procedure of this Act had any 
part or lot in the matter. 

The Act of 1851 was superseded by a statute of 1864 
(27 & 28 Vict., c. 60), intituled an Act to amend the Acts 
relating to the corporation of the city of Montreal. This 
was the Act on the subject in force at confederation. By 
s .. 13: sub-s. 1, the council of the city in cases of expro
priation was required to apply by petition to the Superior 
~~rt, calling upon it to nominate three competent and 
disinterested persons to act as commissioners to :fix and 
de~rmine the amount to be paid in respect of any expro
pn~ted property. The Court on that petition and on being 
satisfied that all preliminary statutory requirements as to 

lill5U--!li 

Scott Reid
Rectangle



132 CANADIAN CONSTITUTIONAL DECISIONS 

[1932] A.c. notice and the like had been observed, was required to 
O. appoint three such commissioners and to fix the day on 

^AOTSONS''
 w n ^ c n t n e y should begin their operation and also the day 

LIMITED on which they should make their report. By s. 13, sub-s. 
CITY OF 7, it became the duty of the commissioners diligently to pro-

MONTKEAL ceeci £0 appraise the prescribed compensation. They were 
ANOTHER, authorized and required to hear the parties, to [124] exam-

ine and interrogate their witnesses and those also of the 
city, but to make such examination viva voce and not in 
writing, so that it might form no part of their report, any 
law, usage or custom to the contrary notwithstanding. The 
report of the commissioners upon its becoming final in 
manner prescribed in intervening sub-sections was (sub-s. 
12) to be submitted by the corporation to the Superior 
Court or a judge thereof 
for the purpose of being confirmed and homologated to all intents and 
purposes; and the said Court or judge, as the case may be, upon being 
satisfied that the proceedings and formalities hereinbefore provided for 
have been observed, shall pronounce the confirmation and homologation 
of the said report, which shall be final as regards all parties interested 
and consequently not open to any appeal. 

I t will be observed in relation to this procedure that 
while the commissioners were appointed by the Superior 
Court, that Court, all formalities observed, was required, 
exercising no further judgment, to confirm and homologate 
their report, which was itself final and not open to appeal. 

The first substantial modification of this procedure made 
after confederation is to be found in the statute of Quebec 
of 1899 (62 Vict., c. 59), an Act to revise and consolidate 
the charter of the city. Article 429 of the charter as then 
consolidated ran, so far as is now material, thus: 

For the purpose of ascertaining the compensation to be paid to the 
proprietor whose building may be affected by . . . . expropriation 
. . . . a board of expropriation commissioners shall be appointed. . . . . 
Such board shall consist of one of the recorders of the city (who shall 
be 'the president and convener of the said board), two of the assessors 
of the city to be named by the council, and two other commissioners who 
shall be named by the Superior Court or a judge thereof upon a petition 
to that effect to be made by or on behalf of the city after continuous 
notice in two daily papers . . . . during a period of at least two 
weeks. The two latter commissioners shall be appointed upon the ex
clusive suggestion of the party to be expropriated. There shall be no 
appeal from the decision of such commissioneirs. [125] 

Matters so remained from 1899 to 1925. In that year 
was passed an Act further amending the charter of the city, 
and, incidentally, revising the procedure in expropriations 
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by the substitution of a system to which constitutional ob
jection is now taken by the appellant company. 

It will not be inconvenient to set forth from the terms 
of the charter so confirmed so much of the new procedure 
as is material to the present discussion:— 

429. The president or the aoting-presidenit of the Quebec Public 
Service Oommissioii shall ascertain the compensation to be paid to the 
proprietor whose building or land is to be expropriated and determine, 
if need be, the rights of the city mentioned in the foregoing articles 
for the acquisition of the whole or part of the said buildings. There 
shall be no appeal from the decision of the president or acting-president 
of the Public Service Commission. 

430 . . . . The Court or judge shall fix a day on which the 
president or acting-president of the Quebec Public Service Commission 
shall proceed with his work and also the day upon which he shall make 
his report 

434. In order to come to a decision respecting such expropriation the 
president or acting-president . . . . shall proceed with all due dili
gence to establish the value of the land and buildings to be expropri
ated He shall have power ito call, summon and examine wit
nesses under oath as well as all parities interested and to require the 
production of titles and documents: he shall inspect the properties to be 
expropriated and take all other measures which he may deem necessary 
to establish the fair and exact amount of the compensation to be paid 
for the land, buildings and servitudes to be expropriated [His] 
report . . . . shall be signed and shall establish the amount for which 
the city shall have the right to acquire the immovables for the purpose 
of such expropriation. 

438. So soon as the president . . . . has completed and signed his 
report m accordance with the foregoing provisions he shall deposit the 
same in the office of the city clerk, who shall forthwith give public notice 
thereof and of the day on [126] which such report will be submitted to 
the Superior Court or to one of the judges thereof as the case may be for 
confirmation or homologation 

439 On the day specified in the notice the city shall submit to the 
Superior Court or to one of the judges thereof the ireport . . . . for 
confirmation and homologation and such Court or judge as the case may 
be. upon being satisfied that the proceedings and formalities hereinbefore 
provided have been observed, shall confirm and homologate the said 
report, and the decision of the Court or judge shall be final as regards 
all interested parties and shall not be subject to appeal. 

As to the Quebec Public Service Commission to whose 
president or acting-president the above duty is entrusted, 
it was created by a Provincial Acl^-the Quebec Public 
Service Commission Act of 1925, as amended by later Acts 
of 1926 and 1927. 

The commission consists of three members appointed by 
the Lieutenant-Governor in Council for a term of ten years 
(.1925, s. 4). One of the commissioners is to be appointed 
president of the commission and another of them vice-
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[1932] A.C. president (1925, s. 6). The president or the vice-president 
0. may sit alone to hear and decide any expropriation matter 

f̂raSraraT w i t n i n the jurisdiction of the commission (1897, s. 1). The 
LIMITED opinion of the president upon any question which, in the 
CITTOF opinion of the commissioners is a question of law, is to 

M °SD B A I ' P r e v a u ^ There are provisions, securing the disinterested-
ANOTHEB. ness of every commissioner (1925, ss. 12 and 13), fixing 

the duties of the secretary (1925, s. 19), providing for the 
payment by the Government of the Province of the salaries 
of the commissioners and staff (1925, s. 22), and of the 
pension of the president (1925, s. 26), while by s. 28 (h), 
as settled by s. 6 of the Act of 1926, there is conferred upon 
the commission jurisdiction over a wide range of subjects, 
including by sub-s. 9 jurisdiction 
notwithstanding any provision in the charter of such cities respectively 
. . . . on any question arising respecting expropriation by the city of 
Quebec or by the city of Montreal for any municipal purpose (including 
the fixing of the compensation) which under the said charters is within the 
jurisdiction [127J of any board of commissioners, assessor, arbitrator or 
other functionary or officer, provided that every provision relating to 
expropriation in either of the said charters shall continue to govern expro
priation by each of such cities respectively with the exception of the modi
fication introduced by this paragraph. 

The decision of the commission on any question of fact 
within its jurisdiction is final (1925, s. 49), and by s. 58 
an appeal is to lie to the Court of King's Bench (Appeal 
Side) from the final decision of the commission upon any 
question as to its jurisdiction or upon any question of law, 
except in expropriation matters. 

This historical survey brings into prominent relief one or 
two facts of suggestive importance. Since 1851 no Court 
of the Province has ever bad the right either to make or to 
inquire into the merits of any compensation award in 
expropriation proceedings originated by the city: the duty 
of the Superior Court to direct that the compensation be 
assessed and to homologate the report of its amount when 
made was substantially the same at confederation as it 
remains to-day under the later Provincial legislation now 
impugned; the procedure of the commissioners at confed
eration was not to be in strict accord with legal practice, 
and the only difference in substance, so far as the inter
vention of the Superior, or any other, Court is concerned 
between the procedure at confederation and the procedure 
now is that by the Act of 1864 the commissioners to hold 
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the inquiry and make the compensation award were ap
pointed by the Superior Court, whereas the president or 
acting-president of the Quebec Public Service Commission 
to whom that duty is now assigned is a Provincial officer 
appointed by the Lieutenant-Governor in Council. Under 
the Act of 1899 two only out of the members of the board 
of five expropriation commissioners fell to be appointed 
by the Superior Court, and that Act was in force and 
operative for twenty-six years. Neither before confedera
tion nor since has the duty of assessing compensation been 
discharged by any judge of the Province, whether of a 
superior, district or county court. That is not one of his 
judicial duties. It is observable also that the validity [128] 
of the Provincial legislation upon this subject since con
federation has never until now been called in question. 
Very many titles to property must depend upon its con
stitutional validity. I t would be a serious matter indeed 
if that were now to be doubted. 

It is accordingly with some sense of relief that their 
Lordships, in agreement with the Courts of Quebec, are 
of opinion that the assignment to the Quebec Public Ser
vice Commission of the duty of assessing compensation in 
expropriation proceedings by the city of Montreal was 
within the competence of Provincial legislation. They ex
press no opinion.—they have not directed their attention 
to the question—whether the statutes constituting the 
commission are in relation to other matters within the 
Provincial field of legislation. Without going into the 
more general question they reach the conclusion they have 
expressed with reference to the matter now in hand by a 
consideration of the terms of s. 129 of the British North 
America Act, 1867. 

That section, it will be recalled, is in the following 
terms: 

Except as otherwise provided by this Act, aE laws in force in 
Canada, Nova Seotia, or New Brunswick rt the union, and all courts of 
civil and criminal jurisdiction, and all legal commissions, powers, and 
authorities, and all officers, judicial, administrative, and ministerial, exist
ing therein a t Hie union, shall continue in Ontario, Quebec, Nova Scotia, 
and New Brunswick respectively, as if t he union had not been, made ; 
subject nevertheless . . . . to be repealed, a M i s h e d , or altered by the 

mament of Canada, or by t he legislature of the respective province, 
according to the authority of the Parliament or of *hat Legislature under 
this Act. 

[1932] A.C. 
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[1932] A.C. in their Lordships' judgment the commissioners whose 
O. appointment was authorized by the Act of 1864 in force 

• ^ ^ g ^ ^ 7 at confederation were "legal commissioners " or " authori-
LIMITED' t ies" within the meaning of that section, dealing with 
CITY OF property and civil rights in the Province of Quebec within 

MONTEBAL t h e meaning of s. 92, sub-s. 13, of the statute, so that the 
AND 

ANOTHBB. repeal of the Act of 1864 constituting these commissioners 
with the alteration of the procedure in expropriation, as it 
has now been altered [129] is as a result of s. 129 and by 
reference to the other provisions of the statute within the 
sphere of Provincial legislation exclusively. 

The commissioners at confederation were not judges 
either of superior, district or county courts of the Province. 
The jurisdiction to award compensation was not vested in 
any of these judges. The fact that the commissioners were 
appointed by the Superior Court was a procedure provision 
the continuance or alteration of which became, under the 
British North America Act, a question of Provincial con
cern. To their Lordships it appears clear that on the true 
construction of that Act the Quebec Public Service Com
mission when now assessing compensation in expropria
tion cases from the city of Montreal is not acting as a 
judge either of a superior, district or county court, so that 
the appointment of its members must under the Act be 
made by the Governor General of Canada. 

Accordingly their Lordships are of opinion that the con
stitutional objection taken by the appellant company to 
the competence of that commission on the present occa
sion cannot be sustained. 

For all these reasons they are of opinion that this appeal 
should be dismissed with costs, and they will humbly advise 
His Majesty accordingly. 

Solicitors for appellants: Lawrence Jones & Co. 

Solicitors for respondents: Blake & Redden. 
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In re REGULATION AND CONTROL OF RADIO [1932]A.C. 
COMMUNICATION IN CANADA j.c.* 

(1932) A.C. 304f 
Feb. 9. 

ON APPEAL FROM THE SUPREME COURT OF CANADA 

Canada—Legislative power—Radio communication—International Conven
tion—Absence of Treaty by British Empire—Matter of national im
portance—Telegraphs—Works and undertakings connecting Provinces 
—British North America Act, 1867, (SO & SI Vict, c. S), s. 91; 
s. 92, head 10 (a); s. 182. 

The Parliament of Canada has exclusive legislative power to regulate 
and control radio communication in Canada. 

Great Britain, Canada (and other Dominions and Colonies) having entered 
separately into a convention on the subject with foreign countries, 
the Parliament of Canada, under the general powers conferred upon 
it by s. 91 of the British North America Act, 1867, to make laws for 
•the peace, order, and good government of Canada-, had in relation 
to the obligations under the convention power similar to that which 
it would have had under s. 132 if the convention had been a treaty 
between ithe British Empire as am entity and foreign countries. The 
legislative power of [305] the Dominion extended to iuterprovincial 
radio communication on the same grounds that it extended to inter-
provincial aeronautics, and because the matter was within "tele
graphs" and "works and undertakings connecting the Provinces 
with any other, etc", subjects whieh s. 92, head 10 (o), excepted 
from the authority of the Provincial legislatures, and s. 91, head 
29, brought within the Dominion authority. 

In re Regulation and Control of Aeronautics in Canada, (1932) A.C. 54, 
ante p. 93 applied. 

Observation in City of Montreal v. Montreal Street Ry. Co. (1912) A.C. 
333, 342 (1) discussed. 

Judgment of the Supreme Court of Canada (1931) S.C.R. 641 affirmed. 

APPEAL (No. 84 of 1931) by special leave from a judg
ment of the Supreme Court of Canada (June 30, 1931) in 
answer to questions referred to that Court by the Governor 
General of Canada in Council under s. 55 of the Supreme 
Court Act of Canada. 

The two questions referred are set out in the judg
ment of the Judicial Committee. Shortly stated they were: 
(1) Has the Parliament of Canada jurisdiction to regulate 
and control radio communication? (2) If not, in what 
particulars is the jurisdiction limited? 

*PHESBKT;—Viscount Dunedin, Lord Blanesburgh, Lord Merrivale, 
Lord Russell of Ellowen, and Sir George Lowndes, 

t Referred to post pp. 300, 301. 

(1) Cam, vol. I, 711, 719. 
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[1932] A.C. Xhe majority of the Supreme Court (Anglin C.J., New-
Inre combe and Smith JJ.) answered the first question in the 

R E G Y^ T I O N affirmative and returned no answer to the second. Einfret 
AND 

CONTBOL and Lamont JJ. dissented, being of opinion that the juris-
COMMUNI- diction was not complete or exclusive, but was limited in 
CATION IN ^ 0 particulars appearing from their respective judgments. 

' The proceedings in the Supreme Court are reported at 
(1931) S.C.R. 541. 

The International Radiotelegraph Convention, 1927, and 
the regulations annexed thereto, is set out in the Appendix 
to the record in the present appeal at pp. 80 to 136. As 
appears from the preamble to the convention it was con
cluded between the Governments of about eighty countries 
there named. These included Great Britain, the Dominion 
of Canada and other Dominions, British India, various 
colonies, also numerous foreign countries. The representa
tives of Canada were appointed by the Governor General 
in Council, and with the other signatories were described in 
the preamble as " the plenipotentiaries of the countries 
named." 

[306] By art. 2 of the convention:— 
(1) The contracting Governments undertake to apply the provisions 

of the present convention in all radiocommunieation stations established 
or operated by the contracting Governments, and open to the interna
tional service of public correspondence (2) They undertake, 
in addition, to adopt or to propose to their respective legislatures the 
measures necessary to impose the observance of the provisions of the 
present convention and the regulations annexed thereto upon individual 
persons and enterprises authorized to establish and operate radiocommuni-
catioa stations for international service, whether or not the stations are 
open to public correspondence. 

The convention and regulations were ratified and con
firmed on behalf of His Majesty's Government in Canada 
by an instrument, dated July 12, 1927, and signed by the 
Secretary of State for External Affairs, Canada, which 
stated that the convention had been "signed by the repre
sentatives of His Majesty's Government in Canada and of 
the other Governments specified therein." They were rati
fied and confirmed on behalf of His Majesty's Government 
in Great Britain by an instrument in the same form signed 
by the Secretary of State for Dominion Affairs. 

In 1929 a treaty was effected, by exchange of notes, 
between the Governments of Canada, the United States, 
Cuba, and Newfoundland relative to the division between 
those countries of channels of radio communication, and 
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a further agreement on the subject was in negotiation be- [1932]A.C. 
tween Canada and the United States. in re 

Radio was stated to be used in Canada for the follow- R E Q T ^ T I O N 

AND 
ing, among other, purposes: (a) coastal stations for com- CONTROL 

munication with ships; (&) coastal direction-finding sta- COMMUNI-

tions and radio beacons, operated by the Minister of C Q™ N I N 

Marine; (.c) public and private licensed stations; (d) for 
national defence and dealing with forest fires; (e) licensed 
broadcasting stations; (/) licensed receiving sets, of which 
there were nearly half a million. 

The revenue collected by the Dominion for fees for 
licenses for the fiscal year 1930-31 (nine months) was 
$479,488. 

[307] The Parliament of Canada dealt with the subject 
by the Radiotelegraph Act (R.S., Can., 1927, c. 195), and 
Regulations made thereunder. 

1931. Dec. 11, 14, 15. Geoffrion K.C. and Pritt K.C. 
for the Attorney-General for Quebec, appellant; Frank 
Oahan for the Attorney-General for Ontario, intervener, 
adopting their arguments. In re Regulation and Control 
of Aeronautics in Canada (1) does not apply. It was 
decided mainly upon the ground that upon that subject 
there was a treaty between the British Empire and foreign 
countries, and that by the terms of s. 132 of the British 
North America Act, 1867, the Parliament of Canada had 
authority to perform the obligations under a treaty of that 
kind. In the present case there was no treaty entered into 
by the British Empire as an entity and binding upon 
Canada as a constituent member. Canada was separately 
represented, and its Government contracted with the other 
signatories, including Great Britain," as a principal. Fur
ther, the treaty in relation to aeronautics covered substan
tially the whole subject, but the present convention was 
mueh l e s s comprehensive. I t dealt principally with radio 
in relation to navigation and with interference, matters 
which the appellant concedes were within the Dominion 
authority. The appellant does not dispute the Dominion 
right to deal with such matters involved as come directly 
within the enumerated heads of s. 91. There are, how
ever, parts of the subject which are wholly within the 
Provincial power as to property and civil rights, for in-

(1) (1932) A.C. 54; ante p. 93. 
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[1932] A.C. stance, the control of broadcasting for educational purposes 
In re and as to programmes, especially as to the language used. 

^ A N B m N I* ^s t r u e * n a t broadcasting in one Province may be listened 
CONTROL to in another Province, but so also a newspaper published 

COMMTJNI- in o n e Province can be read in others. The fact that 
'CAMUM* broadcasting in one Province may interfere with broad-

' casting in another does not give the Dominion legislative 
power over the matter. Apart from specific heads of s. 91 
the Dominion has no legislative power over property. A 
subject need not [308] be wholly within one Province in 
order to fall within its powers under s. 92, head 13. In
convenience arising from leaving the Provinces to deal 
with the matter by combination is no ground for holding 
that it is within the legislative power of the Dominion: 
City of Montreal v. Montreal Street Ry. Co. (1). Even 
if transmitting instruments are within the Dominion power, 
receiving sets are not; they are property operating wholly 
within a Province. Although "telegraphs" in s. 92, head 
10 (a), have been held to include telephones, the word 
cannot be extended to include radio communication. The 
" works and undertakings" referred to by that head are 
physical things, not services: City of Montreal case (1). 
Under s. 92, head 10 (c), the Dominion has power to 
bring within its legislative authority any broadcasting 
station if that is to the advantage of Canada; that power 
supplies every safeguard necessary. 

Tilley K.C. (with him Varcoe K.C.) for the Attorney-
General for Canada, respondent; Brooke Claxton K.C. for 
the Canadian Radio League, interveners and respondents. 
This matter is in substance covered by the judgment of the 
Board in reference to aeronautics (2). As was there held 
with regard to aeronautics, radio communication is a mat
ter of national interest and importance, and is a class of 
subject which affects the body politic of the Dominion; it 
is moreover a matter as to which there must be a single 
legislative authority throughout Canada. The change of 
method in making treaties binding upon the Dominion 
does not affect the scope of s. 132, or take away the 
authority thereby conferred upon the Parliament of Canada 
to perform the obligations arising thereunder. But even if 

<1) (1912) A.C. 333, 346. (2) (1832) A.C. 54, 77. 
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s. 132 does not in terms apply to the international conven- [1932]A.C. 
tion here in question, the Parliament of Canada had similar in re 
authority under the power conferred upon it by s. 91 to R E G ^ ^ I O N 

make laws for the peace, order, and good government of CONTROL 

Canada as the matter was one of national importance, and COMMTJNI-

not within s. 92. Even if, in certain aspects, the matter C Q ™ ^ N 

falls within [309] property and civil rights in the Prov-
inces, the final words of s. 91 exclude Provincial authority, 
as the matter as a whole comes within s. 91, head 2 (regu
lation of trade and commerce): Attorney-General for On
tario v. Attorney-General for the Dominion (1); Great 
West Saddlery Co. v. The King (2). For the purpose of 
the present question there no valid distinction can be 
drawn between receiving and transmitting instruments. 
The authority of the Parliament of Canada extends to 
inter-Provincial radio on the same grounds that it was 
held to extend to inter-Provincial aeronautics. Further, 
that matter comes within "telegraphs," also "works and 
undertakings connecting the Province with any other, etc.", 
subjects which s. 92, head 10 (a), removes from Provin
cial authority, and s. 91, head 29, makes enumerated heads 
of s. 91. There is a joint system of radio communication, 
and that brings the matter within the words as to "works 
and undertakings": Luscar Collieries v. McDonald (3) ; 
Toronto Corporation v. Bell Telephone Co. of Canada (4). 
In the City of Montreal case (5) there was no joint system. 
The powers of the Provincial legislature under s. 92 do not 
enable it to exclude the powers of the Dominion legisla
ture under s. 91: Dobie v. Temporalities Board (6); Royal 
Bank of Canada v. The King (7); Lawson v. Interior Tree, 
Fruit and Vegetable Committee of Direction (8). 

Geoffrion K.C. in reply. If the Parliament of Canada 
has legislative authority to perform the obligations of the 
convention, although it was not a treaty by the British 
Empire, s. 132 of the Act of 1867 was superfluous. There 
is only one case in which a subject assigned to the legis
lative authority of the Provinces can be brought within 
the general power of the Dominion legislature, and that is 

(1) (1896) A.C. 348. (5) (1912) A.C. 333. 
(2) (1921) 2 A.C. 91. (6) (1882) 7 Ap,p. Oas. 136. 
(3) (1927) A.C. 926. (7) (1913) A.C. 283. 
(4) (1905) A.C. 52. (8) (1931) S.C.R. 357. 
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[1932] A.C. 

In re 
EMULATION 

AND 
CONTBOL 
OF RADIO 

COMMUNI
CATION IN 
CANADA. 

where an emergency exists, and here there was none: In re 
Board of Commerce Act, 1919 (1). 

[310] 1932. Feb. 9. The judgment of their Lordships 
was delivered by 

VISCOUNT DTJNEDIN.—This is an appeal from a judg
ment of the Supreme Court of Canada, answering ques
tions referred to it by His Excellency the Governor General 
in Council, for hearing and consideration, pursuant to the 
authority of s. 55 of the Supreme Court Act (R.S., Can., 
1927, c. 35), touching the jurisdiction of the Parliament of 
Canada to regulate and control radio communication. 

The questions so referred were as follows:— 
1. Has the Parliament of Canada jurisdiction to regulate and control 

radio communication, including the transmission and reception of signs, 
signals, pictures and sounds of all kinds by means of Hertzian waves, and 
including the right to determine the character, use and location of appara
tus employed? 

2. If not, in what particular or particulars or to what extent is the 
jurisdiction of Parliament limited? 

The answers of the Chief Justice and the other judges of 
whom the Court was composed were as follows:— 

THE CHIEF JUSTICE: Question No. 1. In view of the present state of 
radio science as submitted. Yes. Question No. 2, No answer. 

NEWCOMBE J.: Question No. 1. Should be answered in the affirma
tive. Question No. 2. No answer. 

BJNFBET J.: Question No. 1. Construing it as meaning "jurisdic
tion in every respect" the answer is in the negative. Question No. 2. 
The answer should be ascertained from the reasons certified by the 
learned judge. 

LAMONT J.: Question No. 1. Not exclusive jurisdiction. Question 
No. 2. The jurisdiction of Parliament is limited as set out in the learned 
judge's reasons. 

SMITH J.: Question No. 1. Should be answered in the affirmative. 
Question. No. 2. No answer. 

The learned Chief Justice and Rinfret J. expressed their 
regret that at the time' of delivering judgment they had 
not had the advantage of knowing what was the conclusion 
reached by this Board on the question referred as to avia
tion. 

[311] I t is however unnecessary to speculate as to what 
would have been the result had the learned judges known 
as we know now that the judgment of this Board {In re 
Regulation and Control of Aeronautics in Canada (2), 
delivered on October 22, 1931), settled that the regulation 
of aviation was a matter for the Dominion. I t would cer-

(1) (1922) 1 A.C. 191. (2) (1932) A.C. 64. 
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(1) (1922) 1 A.C. 191. (2) {1932) A.C. 54. 
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tainly only have confirmed the majority in their opinions. [1932] A.C. 
And as to the minority, though it is true that reference In re 
is made in their opinions to the fact that as the case then R E Q ^ T I O N 

stood aviation had been decided not to fall within the ex- CONTROL 

elusive jurisdiction of the Dominion, yet had they known COMMTJNI-

the eventual judgment it is doubtful whether that fact "Q̂ NADA* 

would have altered their opinion. For this must at once 
be admitted: the leading consideration in the judgment of 
the Board was that the subject fell within the provisions 
of s. 132 of the British North America Act, 1867, which is 
as follows:— 

The Parliament and Government of Canada, shall have all powers 
necessary or proper for performing 'the obligations of Canada or of any 
Province thereof as part of the British Empire towards foreign countries 
arising under treaties between the Empire and such foreign countries." 

And it is said with truth that, while as regards aviation 
there was a treaty, the convention here is not a treaty 
between the Empire as such and foreign countries, for 
Great Britain does not sign as representing the Colonies 
and Dominions. She only confirms the assent which had 
been signified by the Colonies and Dominions who were 
separately represented at the meetings which drafted the 
convention. But while this is so, the aviation case in their 
Lordships' judgment cannot be put on one side. 

Counsel for the Province felt this and sought to avoid 
any general deduction by admitting that many of the things 
provided by the convention and the regulations thereof 
fell within various special heads of s. 91. For example, 
provisions as to beacon signals he would refer to head 
10 of s. 91—navigation and shipping. It is unnecessary 
to multiply instances, because the real point to be con
sidered is this manner of dealing with the subject. In 
other words the [312] argument of the Province comes to 
this: Go through all the stipulations of the convention 
and each one you can pick out which fairly falls within 
one of the enumerated heads of s. 91, that can be held to 
be appropriate for Dominion legislation; but the residue 
belongs to the Province under the head either of head 13 
of s. 92—property and civil rights, or head 16—matters of 
a merely local or private nature in the Province. 

Their Lordships cannot agree that the matter should be 
so dealt with. Canada as a Dominion is one of the signa
tories to the convention. In a question with foreign 
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[1932] A.C. powers the persons who might infringe some of the stipu-
Inre lations in the convention would not be the Dominion of 
AN»10** Canada as a whole but would be individual persons residing 

in Canada. These persons must so to speak be kept in 
order by legislation and the only legislation that can deal 
with them all at once is Dominion legislation. This idea of 
Canada as a Dominion being bound by a convention 
equivalent to a treaty with foreign powers was quite un-
thought of in 1867. It is the outcome of the gradual 
development of the position of Canada vis-a-vis to the 
mother country, Great Britain, which is found in these 
later days expressed in the Statute of Westminster. I t is 
not, therefore, to be expected that such a matter should 
be dealt with in explicit words in either s. 91 or s. 92. The 
only class of treaty which would bind Canada was thought 
of as a treaty by Great Britain, and that was provided for 
by s. 132. Being, therefore, not mentioned explicitly in 
either s. 91 or s. 92, such legislation falls within the general 
words at the opening of s. 91 which assign to the Govern
ment of the Dominion the power to make laws, 
for 'the peace, order, and good government of Canada in relation to all 
matters not coming within the classes of subjects by this Act assigned 
exclusively to the legislatures of the Provinces. 

In fine, though agreeing that the Convention was not such 
a treaty as is defined in s. 132, their Lordships think that 
it comes to the same thing. On August 11, 1927, the Privy 
Council of Canada with the approval of the Governor 
General chose a body to attend [313] the meeting of all 
the powers to settle international agreements as to wire
less. The Canadian body attended and took part in de
liberations. The deliberations ended in the convention 
with general regulations appended being signed at Wash
ington on November '25, 1927, by the representatives of all 
the powers who had taken part in the conference, and this 
convention was ratified by the Canadian Government on 
July 12, 1928. 

The result is in their Lordships' opinion clear. I t is 
Canada as a whole which is amenable to the other powers 
for the proper carrying out of the convention; and to pre
vent individuals in Canada infringing the stipulations of 
the convention it is necessary that the Dominion should 
pass legislation which should apply to all the dwellers in 
Canada. 
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At the same time, while this view is destructive of the [1932] A.c. 
view urged by the Province as to how the observance of in re 
the international convention should be secured, it does not, R™"31^™"* 

AND 

they say, dispose of the whole of the question. They say it CONTEOL 

does not touch the consideration of inter-Provincial broad- COMMUNI-

casting. Now, much the same might have been said as to CATION m 
aeronautics. It is quite possible to fly without going out-
side the Province, yet that was not thought to disturb the 
general view, and once you come to the conclusion that the 
convention is binding on Canada as a Dominion, there are 
various sentences of the Board's judgment in the aviation N 

case which might be literally transcribed to this. The idea 
pervading that judgment is that "the whole subject of aero
nautics is so completely covered by the treaty ratifying 
the convention between the nations, that there is not 
enough left to give a separate field to the Provinces as 
regards the subject. The same might at least very easily 
be said on this subject, but even supposing that it were 
possible to draw a rigid line between inter-Provincial and 
Dominion broadcasting, there is something more to be 
said. It will be found that the argument for the Provinces 
really depends on a complete difference being established 
between the operations of the transmitting and the receiv
ing instruments. The Province admits that an improper 
use of a transmitting instrument could by invasion of a 
wave-length [314] not assigned by international agreement 
to Canada bring into effect a breach of a clause of the con
vention. But it says this view does not apply to the 
operation of a receiving instrument. Now it is true that 
a dislocation of a receiving instrument will not in usual 
cases operate a disturbance beyond a comparatively limited 
circular area; although their Lordships understand that a 
receiving instrument could be so manipulated as to make 
its area of disturbance much larger than what is usually 
thought of. 

But the question does not end with the consideration of 
the convention. Their Lordships draw special attention to 
the provisions of head 10 of s. 92. These provisions, as 
has been explained in several judgments of the Board, have 
the effect of reading the excepted matters into the prefer
ential place enjoyed by the enumerated subjects of s. 91, 
and the exceptions runs that the works or undertakings are 
to be other than such as are of the following classes:— 
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the provisions of head 10 of s. 92. These provisions, as 
has been explained in several judgments of the Board, have 
the effect of reading the excepted matters into the prefer
ential place ·enjoyed by the enumerated subjects of s. 91, 
and the exceptions runs that the works or undertakings are 
to be other than such as are of the following classes:-

SM%4-Io 
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[19321A.C. ( a) Lines of steam or other ships, railways, canals, tele-
Inre graphs, and other works and undertakings connecting the 

E E G Y " T I 0 N Province with any other or others of the Provinces, or ex-
AND ^ ' 

CONTEOL tending beyond the limits of the Province; (6) Lines of 
COMMUNI- steamships between the Province and any British or for-
CATIONIN e ig n country; (c) Such works as, although wholly situate 

' within the Province, are before or after their execution 
declared by the Parliament of Canada to be for the general 
advantage of Canada or for the advantage of two or more 
of the Provinces. Now, does broadcasting fall within the 
excepted matters? Their Lordships are of opinion that it 
does, falling in (a) within both the word " telegraphs" 
and the general words "undertakings connecting the Prov
ince with any other or others of the Provinces or extending 
beyond the limits of the Province." 

The argument of the Province really depends on making, 
as already said, a sharp distinction between the transmit
ting and the receiving instrument. In their Lordships' 
opinion this cannot be done. Once it is conceded, as it 
must be, keeping in view the duties under the convention, 
that the transmitting instrument must be so to speak 
under the control [315] of the Dominion, it follows in 
their Lordships' opinion that the receiving instrument must 
share its fate. Broadcasting as a system cannot exist with
out both a transmitter and a receiver. The receiver is in
deed useless without a transmitter and can be reduced to a 
nonentity if the transmitter closes. The system cannot be 
divided into two parts, each independent of the other. 

Their Lordships cannot but think that much of the 
argument depends on an unwarranted deduction taken 
from a sentence to be found in the judgment delivered by 
Lord Atkinson in the case of City of Montreal v. Montreal 
Street Ey. Co. (1). His Lordship, after saying 
the matters thus transferred are ," 

quotes the sections (a), (6) and (c) and then adds: 
These works are -physical things, not services. 

Mignault J. in the aviation case assumed that this sentence 
applied not only to (c) which deal's with "works" only, but 
also to (a) and (6), and this view has obviously influenced 
the conclusions of the minority in this case. Now in the 
first case their Lordships see no reason why the word 
"works" should not be referred to the same word stand
ing alone in (c) and not be extended to (a) where it is 

(1) (1912) A.C. 333, 342; Cam., vol. I, 711, 719. 
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Mignault J. in the aviation case assumed that this sentence 
applied not only to (c) which deals with "works'' only, but 
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the conclusions of the minority in this case. Now in the 
first case their Lordships see no reason why the word 
"works" should not be referred to the same word stand
ing alone in (c) and not be extended to (a) where it is 

(1) (1912) A.C. 338, 342; Cam., vol. I, 711, 719. 
' 

l 



PRIVY COUNCIL 147 

conjoined with "undertaking," and to (6) where it is not [1932] A.C. 
used at all. But if their Lordships' surmise as to the view _ in re 
of the Board as expressed by Lord Atkinson is wrong, then REGULATION 

AND 
they are not bound by and would not agree with the CONTROL 

widened proposition. In the wider sense it was in no way COMMUNI-

necessary for the judgment in the case. What was being (cA^[)A
N 

dealt with was a street railway which in itself formed no 
part of a through system and only became so by the legis
lation which was impugned. "Undertaking" is not a physi
cal thing, but is an arrangement under which of course 
physical things are used. 

Their Lordships have therefore no doubt that the under
taking of broadcasting is an undertaking " connecting the 
Province with other Provinces and extending beyond the 
limits of the Province." But further, as already said, they 
think broadcasting falls within the description of "tele
graphs." No doubt in everyday speech telegraph is almost 
exclusively [316] used to denote the electrical instrument 
which by means of a wire connecting that instrument with 
another instrument makes it possible to communicate sig
nals or words of any kind. But the original meaning of the 
word "telegraph," as given in the Oxford Dictionary, is: 

An apparatus for transmitting messages to a distance, usually by 
signs of some kind. 

Now, a message to be transmitted must have a recipient as 
well as a transmitter. The message may fall on deaf ears, 
but at least it falls on ears. Further, the strict reading of 
the word "telegraph," making it identical with the ordi
nary use of it, has already been given up in Toronto Cor
poration v. Bell Telephone Co. of Canada (1). 

There are several words of Lord Macnaghten in deliver
ing the judgment of the Board in that case which mutatis 
mutandis might well be applied to the argument of the 
Province here. He said (2): 

It was argued that the -company was formed to carry on, and was 
carrying on, two separate and distinct businesses—a local business and a 
long-distance business. And it was contended that the local business and 
the undertaking of the Company so far as it dealt with local business fell 
within the jurisdiction, of the provincial legislature. But there, again, the 
facts do not support the contention of the appellants. The undertaking 
authorized by the Act of 1880 was one single undertaking, though for cesv 
t8™- purposes its business may be regarded as falling under different 

(1) (1905) A.C. 52; Cam., vol. I, (2) (1905) A.C. 59; Cam., vol. I, 
61?. 622, 623. 
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but at least it falls on ears. Further, the strict reading of 
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There are several words of Lord Macnaghten in deliver
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(1) (1905} A.C. 52; Cam., vol. I, 
617. 

~lOt, 

(2) (1005) A.C. 59; Cam., V!Ol. I, 
622, 623. 
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OF RADIO 
COMMUNI
CATION IN 
CANADA. 

[1932] A.C branches or heads. The undertaking of the Bell Telephone Company was 
"T*-' no more a collection of separate and distinct businesses than, the under-

RErtrLATioN ^ki11^ °f a telegraph company which has a long-distance line combined 
JUJJ with local business, or the undertaking of a railway company which may 

CONTROL have a large suburban traffic and miles of railway communicating with 
distant places. 
Now it is true that that case was dealing with an estab
lished system, while the question here is as to the scope 
of legislation. But none the less the argument for the 
appellants there was that the legislation under which the 
system had been established was ultra vires. Consequently 
the words of Lord Macnaghten do [317] carry a lesson as 
to the futility of trying to split what really is one under
taking into two. 

As their Lordships' views are based on what may be 
called the pre-eminent claims of s. 91, it is unnecessary 
to discuss the question which was raised with great ability 
by Mr. Tilley—namely, whether, if there had been no pre
eminent claims as such, broadcasting could have been held 
to fall either within "property and civil rights," or with
in "matters of a merely local or private nature." 

Upon the whole matter, therefore, their Lordships have 
no hesitation in holding that the judgment of the majority 
of the Supreme Court was right, and their Lordships will 
therefore humbly advise His Majesty that the appeal 
should be dismissed. No costs will be awarded, this being 
a question to be decided between the Dominion and the 
Provinces. 

Although the question had obviously to be decided on 
the terms of the statute, it is a matter of congratulation 
that the result arrived at seems consonant with common 
sense. A divided control between transmitter and receiver 
could only lead to .confusion and inefficiency. 

Solicitors for appellant; and for respondent, the Attorney-
General for Ontario: Blake & Redden. 

Solicitors for respondent, the Attorney-General for Canada: 
Charles Russell & Co. 

Solicitors for respondents, Canadian Radio League: Dehn 
& Lauderdale. 
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J. F. LYMBUEN AND ANOTHBE V. A. H. MAYLAND [19MM.C 
AND OTHERS J.C.* 

(1932) A.C. 318 1932 

(SECUEITY FEAUDS PEEVENTION ACT 
CASE) 

ON APPEAL FROM THE SUPREME COURT OF ALBERTA, 

APPELLATE DIVISION 

Canada (Alberta)—Legislative power—Prevention of fraud—Official Inves
tigations—Dominion companies—Criminal law—Security Frauds Pre
vention Act, 1980 (20 Geo. V, c. 8; Alb.)—British North America 
Act, 1867 (80 & 31 Vict., c. 8), ss. 91, 9$. 

The Security Frauds Prevention Act, 1930, of Alberta, provided ibhat no 
person might trade in securities unless he was registered with the 
approval of the Attorney-General; a corporation could be registered, 
and in that case its officials did not need registration. Ini effect the 
Act precluded a public company from selling its shares unless it did 
so 'through a 'registered person or was itself registered. By s. 9 the 
Attorney-General, or has delegate, -could examine any person or com
pany to ascertain whether any "fraudulent act," which was very 
widely denned, had been, was being, or was about to be, com
mitted. The Act imposed penalties for breaches of its provisions, 
and by s. 20 made it am offence to commit any "fraudulent act" 
not punishable under the Criminal Code of Canada. 

Held, that the Act was within the scope of the powers of 'the Provincial 
legislature under s. 92 of ithe British North America Act, 1867. I t was 
not invalid in relation to Dominion companies, as it did not wholly 
preclude them from gelling itheir shares unless they were reigstered, 
but merely subjected them to competent provisions applying to all 
persons trading in securities. Nor was it, as a whole, a colourable 
attempt to encroach upon the legislative power of the Dominion as 
to the criminal law; so far as s. 20 was invaMd as so encroaching i t 
was clearly severable. 

Attorney-General for Manitoba v. Attorney-General for Canada (1929) 
A.C. 260 (1), and cases there applied, distinguished. 

Judgment of the Supreme Court of Alberta, 25 Alb. L i t . 310, reversed. 

APPEAL (No. 58 of 1931) from a judgment of the 
Supreme Court of Alberta, Appellate Division, delivered 
on April 23, 1931. 

The appeal related to the validity of the Security Frauds 
Prevention Act, 1930 (Statute of Alberta, 20 Geo. V, e. 8). 
[619] The material provisions of the Act, and the •eireum-

*PEESBNT:—Viscount Dunedin, Lord Blamesburgh, Lord AtMn, Lord 
Kussell of Kfflo-wen, and Sir George Lowndes. 

Feb. 4. 

(1) Cam., vol. II, 534. 
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J. F. LYMBURN AND ANOTHER V. A. H. MAYLAND [1932]A.C • ...___,_, 
AND OTHERS J.C.* 

(1932) A.C. 318 

(SECURITY FRAUDS PREVENTION ACT 
CASE) 

ON APPEAL FROM '!'HE SUPREME COURT OF ALBERTA, 

APPELLATE DIVISION 

Canada ( Alberta)-Legi..~lative power-Prevention of fraud-Official Inves
tigatwns-Dominion companies-Criminal law-Security Frauds Pre
vention Act, 1930 (20 Geo. V, c. 8; Alb.)-British North America 
Act, 1867 (30 & 31 Vict., c. 3), ss. 91, 92. 
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Attorney-General for Manitoba v. Attorney-General for Canada (1929} 
A.C. 260 (1), and cases rt;here a;pp1ied, distinguished. 

Judgment Qf the Supreme Court of Alberta, 25 Alb. L.R. 310, reversed. 

APPEAL (No. 58 of 1931) f:vom a judgment of the 
Supreme Court of Alberta, Appellate Division, delivered 
on April 23, 1931. 

The appeal relruted to the validity of the Security Frauds 
Prevention Act, 1930 (Statute of Alberta, 20 Geo. V, c. 8). 
[319] The material provisions of the Act, and the -circum-

R *PREsEN~:-V:isoount Dunedin, Lord Blanreaburgh, Lord Atkin, Lord 
U8':lell of Killowen, and Sir George Lowndes. 

(1) Oa.m., vol. II, 534. 

1932 

Feb.4. 
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[1932] A.C. stances giving rise to the litigation, appear from the judg-
j .F. ment of the Judicial Committee. 

LYMBTJBN 

v. The first appellant was the Attorney-General for Alberta. 
MATLA'ND The Attorney-General for Canada intervened in the appeal 
„ —., by leave. 
Security J 

Prevention ^ e judgment appealed from was upon a motion for an 
Act interim injunction referred to the Appellate Division by a 

' judge of the Supreme Court. 
The Appellate Division, by a judgment delivered by 

Harvey C.J. and concurred in by Walsh and Clarke JJ., 
declared that s. 9 of the Act did not apply to the second 
respondents, Mercury Oils, Ld., as that company had been 
incorporated under Dominion legislation. The Court was 
also of opinion that certain provisions of the Act were ultra 
vires as being in relation to the criminal law, but that they 
were severable from the sections in question in the pro
ceedings. The judgment is reported at 25 Alb. L.R. 310. 

1931. Dec. 15, 17, 18. Tilley K.C. and Geoffrion K.C. 
(with them Frank Gahan) for the appellants. The Act, 
as appears from its full title, was for the prevention of 
fraud in connection with sales of securities. The title may 
be looked at to ascertain the object of the legislature. 
Fenton v. Thorley & Co. (1). Similar statutes have been 
enacted recently by all but one of the Canadian Provinces. 
The Act was within the competence of the Provincial legis
lature under the Biitish North America Act, 1867, s. 92, 
heads 13, 15, 16. Having regard to s. 3 (6) and (d), the 
Act did not make registration necessary in the case of a 
company issuing its own shares. But in any ease the Act 
did not destroy or impair the status or capacities of 
Dominion companies so as to be invalid under John Deere 
Plow Co. v. Wharton (2) and Great West Saddlery Co. v. 
The King (3). Attorney-General for Manitoba v. Attor
ney-General for Canada (4) is distinguishable, as in that 
case the Act wholly precluded a Dominion company from 
selling [320] its shares unless it was registered. A Pro
vincial legislature can validly subject a Dominion company 
to restrictions in carrying on its business if the restrictions 
are otherwise competent and common to all companies: 

(1) (1903) A.C. 443, 447. (3) (1921) 2 A.C. 91. 
(2) (1915) A.C. 330. (4) (1929) A.C. 260. 
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The Act was within the competence of the Provincial legis
lature under the British North America Act, 1867, s. 92, 
heads 13, 15, 16. Having regard to s. 3 (b) and (d), the 
Act did not make registration necessary in the case of a 
company issuing its own shares. But in ·any case the Act 
did not destroy or impair the status or capacities of 
Dominion companies so as to be invalid under John Deere 
Plow Co. v. Wharton (2) and Great West Saddlery Co. v. 
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(3) (1921) 2 A.C. 91. 
(4) (1929) A.C. 260. 
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Colonial Building and Investment Association v. Attorney- H93Z1 A.C. 
General of Quebec (1); Great West Saddlery Co. v. The J .F . 
King (2); In re Companies Act, 1929 (3). If any of the L™BT7EN 

provisions are ultra vires, the Act should be held invalid M
A-H-

only to that extent: Rex v. Nat Bell Liquors, Ld. (4). _ 
Security 

Pritt K.C. (with him Helman K.C.) for the respondr Frauds 
ents; Varcoe K.C. for the Attorney-General for Canada, Act 
intervener. Sect. 3 (o) of the Act excepts the issuance Case-
of its own shares by a private company from the regis
tration requirements, it is clear therefore that they apply 
to a public company issuing its shares. The restrictions 
imposed upon companies in carrying out purposes for which 
they have been incorporated by the Dominion so affect 
their status and capacities that the provisions are invalid 
as to such companies: John Deere Plow Co. v. Wharton 
(5); Great West Saddlery Co. v. The King (6); Attorney-
General for Manitoba v. Attorney-General for Canada (7). 
The inquiries authorized by s. 9 are of so wide a character 
that the validity of the Act as a whole is called in question. 
It is invalid, both upon the above ground and as encroach
ing upon the legislative power of the Dominion with regard 
to the criminal law under s. 91, head 27, of the Act of 
1867; that head means the criminal law in its widest sense: 
Attorney-General for Ontario v. Hamilton Street By. Co. 
(8). Sect. 20 of the Act, among others, clearly so en
croaches; s. 19 purports to give the Lieutenant-Governor 
power to create offences. The provisions of s. 9 are not 
within s. 92, head 13 (property and civil rights), of the 
Act of 1867, but within s. 91, head 2 (regulation of trade 
and commerce), and s. 91, head 27 (criminal law): Proprie
tary Articles Trade Association v. Attorney-General for 
Canada (9). Under [321] the Dominion Companies Act 
there were already provisions for official inquiries into the 
affairs of companies incorporated by the Dominion. The 
invalid provisions of the Act are so interwoven with it that 
they cannot be treated as severable: Attorney-General for 
Manitoba v. Attorney-General for Canada (10). Further, 

(1) (1883) 9 App. Cas. 157, 166. (6) (1021) 2 A.C. 91. 
(2) (1821) 2 A.C. 91, 119, 120. (7) (1929) A.C. 260. 
(3) (1931) 25 Alb. L i t . 206. (8) (1903) A.C. 524. 
(4) (1922) 2 A.C. 128, 137. (9) (1931) A.C. 310. 
(5) (1915) A.C. 330. (10) (1925) A.C. 561. 
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only to that extent: Rex v. Nat Bell Liquors, Ld. (4). 
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ents; V arcoe K.C. for the Attorney-General for Canada, 
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Attorney-General for Ontario v. Hamilton Street Ry. Co. 
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power to create offences. The provisions of s. 9 are not 
within s. 92, head 13 (property and civil rights), of the 
Act of 1867, but within s.. 91, head 2 (regulation of trade 
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(1) (1883) 9 Alpp. Cas. 157, 166. 
(2) (1921) 2 A.C. 91, 119, 120. 
(3) (1931) 25 Alb. L.R. 206. 
(4) (1922) 2 A.C. 128, 137. 
(5) (1915) A.C. 330. 

(6) (1921) 2 A.C. 91. 
(7) (1929) A.C. 260. 
(8) (1903) A.C. 524. 
(9) (1931) A.C. 310. 

(10) (1925) A.C. 561. 
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[1932] A.C. the inquiries proposed by s. 9 were of a judicial charae-
J.F. ter, and the appointment of the Attorney-General to con-

LTMBUEN d u c t t ] l e m w a g the refore invalid u nder s. 96 of the Act of 
A.H. 1867. 

MATLAND 
„ —. Tilley K.C. replied. 

PreveSm 1 9 3 2 ' F e b - 4- T h e Judgment of their Lordships was 
Act delivered by 

Case. 

LORD ATKIN.—This is an appeal from the Supreme Court 
of Alberta in proceedings taken by the plaintiffs to chal
lenge powers sought to be exercised by the Attorney-
General of Alberta under the provisions of the Security 
Frauds Prevention Act, 1930 (Alberta), Statutes of Alberta, 
20 Geo. V, c. 8. Under the terms of s. 9 of that Act the 
Attorney-General or any delegate appointed by him has 
power to examine any person or company at any time in 
order to ascertain whether any fraudulent act as defined 
by the statute or any offence against the Act or the regu
lations has been, is being, or is about to be, committed. 
The Attorney-General, Mr. Lymburn, had appointed the 
defendant, Mr. Frawley, to hold the examination in ques
tion, and Mr. Frawley had summoned the plaintiff, Mr. 
Mayland, to attend him for examination on an inquiry 
amongst other things into items appearing in the balance-
sheet of the other plaintiff, Mercury Oils, Ld., as at Decem
ber 31, 1930. Mr. Frawley also gave notice that he intend
ed to inquire into a transaction between Solloway Mills & 
Co., Ld., and the plaintiff Mayland respecting the exchange 
of certain shares, and the assumption by Mayland of an 
underwriting agreement entered into between Solloway 
Mills & Co., Ld., and Mill City Petroleums, Ld. AH the 
companies mentioned are incorporated under the provisions 
of the Dominion Companies Act. 

[322] The plaintiffs, by their statement of claim, claimed 
a declaration that the statute or, alternatively, s. 9, was 
ultra vires the Province, and an injunction restraining the 
Attorney-General and Mr. Frawley from proceeding with 
the examination. They gave notice of motion for an in
terim injunction, which came before Ives J., and with the 
consent of the defendants was referred by him to the 
Appellate Division of the Supreme Court. On April 23, 
1931, the Appellate Division made an order declaring that 
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s. 9 of the Act had no application to the plaintiff or the C1932] A.C. 
three companies mentioned above, and that the defendants J.F. 
had no authority to proceed with the examination and in- L Y MJT I E N 

vestigations referred to in the statement of claim. The M
A-H-

reasons for the judgment were delivered by Harvey C.J., _ 
concurred in by Walsh and Clarke JJ. The learned Chief ^ ^ j f 
Justice reviewed the statute as a whole, but founded his Prevention 
decision on the ground that the Provincial legislature Case. 
could not delegate to the Attorney-General power to obtain 
information unlimited in extent, inasmuch as that legis
lature itself was restricted in its power to obtain from a. 
Dominion company unlimited information, apparently be
cause such a requirement would clash with the Dominion 
legislature as to companies. It was therefore held that 
sec. 9 was not applicable to Dominion companies; not as 
would appear as a matter of construction but because it 
was ultra vires in relation to such companies, though it 
would severably be valid as to other companies. 

Before the Board the attack was made on a broader 
ground. The whole Act was invalid so far as it related 
to Dominion companies, because it destroyed their status 
by making it impossible for them to issue their share capi
tal. In this respect it was said the case was covered by 
the decision of this Board in Attorney-General for Mani
toba v. Attorney-General for Canada (1). It was further 
contended that apart altogether from Dominion companies 
the Act was invalid because under the colour of dealing 
with the prevention of fraud in share transactions it was 
assuming to legislate as to criminal law, a class of subject 
reserved to the Dominion. Apart from [323] invalidity, it 
was further said that if the terms of the Act were exam
ined the three Dominion companies in question, as well 
as the plaintiff Mayland, did not carry on any business 
as brokers in shares; and it was only to transactions by 
brokers that the provisions of s. 9 applied. Their Lordships 
cannot accept any of these contentions. 

When the framework of the Act is examined it will be 
found that after an elaborate definition clause it is divided 
mto five parts. The material definitions are those of 
broker, which includes every person, other than a " sales-
m a n - as defined, who is engaged in the business of 

(1) (1929) A.C. 260; Gam., vol. II, 634. 
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[1932] A.C. "trading" in securities, and "trading" includes the solici-
j F. tation or obtaining a subscription to any security. " Sales-

LTMBUBN m a n » includes every person employed by a company to 
A.H.̂  trade in securities. Part I is entitled "Registration of 

_ brokers and salesmen," and provides in substance that no 
frauds' P e r s o n m a y trade in securities unless he is registered as a 

Prevenitioa broker or salesman. The prohibition is confined to "per-
Case. sons" which by the definition clause does not include cor-

porations. A corporation may however be registered, in 
which event its officials do not need separate registration. 
Registration is made subject to the approval of the Attor
ney-General, who may direct that registration be refused 
for any reason which he may deem sufficient. Registered 
persons must enter into a personal bond, and may be re
quired to enter into a surety bond each in the sum of $500, 
conditioned for payment if the registered person, amongst 
other events, is (in the former bond) "charged with," (in 
the later bond) "convicted of," a criminal offence, or found 
to have committed an offence against the Act or the regu
lations made thereunder. It was contended on behalf of 
the Attorney-General for the Dominion that to impose a 
condition making the bond fall due upon conviction for a 
criminal offence was to encroach upon the sole right of the 
Dominion to legislate in respect of the criminal law. I t in
directly imposed an additional punishment for a criminal 
offence. Their Lordships do not consider this objection 
well founded. If the legislation be otherwise intra vires, 
the imposition of such an ordinary [324] condition in a 
bond taken to secure good conduct does not appear to 
invade in any degree the field of criminal law. 

There is no reason to doubt that the main object sought 
to be secured in this part of the Act is to secure that 
persons who carry on the business of dealing in securities 
shall be honest and of good repute, and in this way to 
protect the public from being defrauded. Incidentally the 
net has been drawn so wide as to cover the issue of shares 
by a public company, with the result that a company can--
not issue its shares to the public unless for that purpose 
it employs a registered broker or salesman, or unless the 
company itself is registered. I t is said that these pro
visions so far as they affect Dominion companies are ultra 
vires according to the principles adopted by this Board in 
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John Deere Plow Co. v. Wharton (1); Great West Sad- [1932LA.C. 
dlery Co. v. The King (2); and Attorney-General for J .F . 
Manitoba v. Attorney-General for Canada (3). In those L™^ 1^ 
cases there was a general prohibition to companies either A.H. 
to trade at all or to issue their capital unless the company _ 
was registered. The legislation was held ultra vires be- ^ ^ T 
cause the legislative powers of the Province are restricted Prevention 
so that " the status and powers of a Dominion company case. 
as such cannot be destroyed " (John Deere Plow Co. case 
(1)) and legislation will be invalid if a Dominion company 
is " sterilized in all its functions and activities" or " its 
status and essential capacities are impaired in a substan
tial degree" (Great West Saddlery Co. case (2)). I t 
appears to their Lordships impossible to bring this legis
lation within such a principle. A Dominion company 
constituted with powers to carry on a particular business 
is subject to the competent legislation of the Province as 
to that business and may find its special activities com
pletely paralysed, as by legislation against drink traffic or 
by the laws as to holding land. If it is formed to trade in 
securities there appears no reason why it should not be 
subject to the competent laws of the Province as to the 
business of all persons who trade in securities. As to the 
issue of capital there is no complete [325] prohibition, as 
in the Manitoba case (3) in 1929; and no reason to sup
pose that any honest company would have any difficulty 
in finding registered persons in the Province through whom 
it could lawfully issue its capital. There is no material 
upon which their Lordships could find that the functions 
and activities of a company were sterilized or its status 
and essential capacities impaired in a substantial degree. 

Their Lordships have discussed this part of the Act be
cause the attack of the respondents was mainly directed 
to it, partly because it was said that the pith and sub
stance of the Act was contained in it and that by ster
ilizing Dominion companies it was inseverably invalid; and 
partly because it was said that, even if severable so far 
as registration of Dominion companies was concerned, in
asmuch as inquiry could be made under Part II, as to an 

(1) (1915) A.C. 330; Cam., vol. (2) (1921) 2 A.C. 91; Cam., vol. 
I, 806. n , 212. 

(3) (1929) A.C. 260; Cam., vol. II , 534. 
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[1932] A.c. offence against the Act, an inquiry under Part I I might 
J.F. be directed to an alleged offence invalidly created, and there-

TMBTON £Qre t k e inquiry provisions of Part I I themselves were 

MAYLLTD ^nva^^- This brings their Lordships to the consideration 
„ —. of Part II, and it will be found that once the main attack 
S&ctififhv • 

Frauds on registration has failed there is little to be said against 
P r e Act'™1 t h i s P a r t o f t h e A c t -

aae' Sect. 9, under which the examination in dispute in these 
proceedings was ordered, empowers the Attorney-General 
or any delegate appointed by him to examine any person 
or company in order to ascertain whether any fraudulent 
act or any offence against the Act or regulations has been, 
is being, or is about to be, committed. The definition of 
" fraudulent ac t" appears to be very wide, in some cases 
having no relation to securities or dealing in securities; 
and it is possible that if the question becomes relevant a 
limited construction would be put upon the very general 
terms used. But this has no bearing upon the question 
of validity. The examination is not confined to questions 
of registration, nor are the persons or companies to be 
examined limited to persons or companies who themselves 
trade in securities. It seems obvious that the object of 
the section would be defeated unless the powers of exam
ination extended to [326] persons who might have rele
vant knowledge, including companies and the officials of 
companies whose securities might be or be about to be 
the subject of dealings with the public. The provisions of 
this part of the Act may appear to be far-reaching; but 
if they fall, as their Lordships conceive them to fall, within 
the scope of legislation dealing with property and civil 
rights the legislature of the Province, sovereign in this 
respect, has the sole power and responsibility of deter
mining what degree of protection it will afford to the pub
lic. There appears to be no reason for excluding Dominion 
companies from the inquiries of the Attorney-General 
under this section; and no inconsistency between this legis
lation and the powers of inquiry under the Dominion 
Companies Act made on application of members of a com
pany and for a limited purpose—namely, the investigation 
of the affairs of the company. Their Lordships are unable 
to agree with the view which was adopted by the Appel
late Division that in respect of the subject-matter under 
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discussion the legislature of the Province has only a limited [1932] A.C. 
right to require information. j .F. 

LTMBUEN 
Part III of the Act provides for the appointment of «• 

auditors to audit the accounts of brokers and to advise the MAYLAWD 

executive committees of stock exchanges in the Province, g^^ty 
There appears to be no ground for disputing the validity Frauds 

£ .1 • • Prevention 
oi these provisions. Aet 

Case. 
Part IV by s. 14 contains a provision making it an offence — 

for a broker in certain transactions for customers to place 
beyond his control securities he may be carrying for cus- -
tomers, and ss. 15 and 16 provide for the necessary records 
of such transactions. The penal provisions of s. 14 have 
been subsequently incorporated into the Criminal Code of 
the Dominion by 20 & 21 Geo. V, c. 11 (Canada), s. 5, 
which now presumably occupies the field so far as the crim
inal law is concerned. The substantive provisions of the 
section avoiding the impugned transaction at the option of 
the customer and the provisions of the other sections of 
this part cannot be attacked. Part V has general pro
visions which need not be noticed except as to the argu
ment of the respondents founded on the words of s. 20, 
which provide [327] (inter alia) that any person who does 
any fraudulent act not punishable under the provisions of 
the Criminal Code of Canada shall be liable to fine and im
prisonment. It is said that this encroaches on the exclu
sive legislative power of the Dominion as to criminal law. 
Having regard to the wide definition of "fraudulent act" 
above referred to, it may well be that this argument is 
well founded. But so far as the section is invalid it 
appears to be clearly severable. In any case it appears to 
their Lordships, after reviewing the whole Act, that there is 
no ground for holding that the Act is a colourable attempt 
to encroach upon the exclusive legislative power of the 
Dominion as to criminal law. They have already given 
their reasons for holding that the Act cannot be considered 
invalid as destroying the status of Dominion companies. 
The provisions therefore of Part I I of the Act appear to 
be competent Provincial enactments dealing with property 
and civil rights and have to be obeyed by persons subject 
to them. 
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for a broker in certain transactions for customers to place 
beyond his control securities he may be carrying for cus
tomers, and ss. 15 ,and 16 provide for the necessary records 
of such trrunsactions. The penal provisions of s. 14 have 
been subsequently incorporated into the Criminal Code of 
the Dominion by 20 & 21 Geo. V, c. 11 (Canada), s. 5, 
which now presumably occupies the field so far as the crim
inal law is concerned. The substantive provisions of the 
section avoiding the impugned transaction at the option of 
ihe customer -and the provisions of the other sections of 
this part cannot be attacked. Part V has general pro
visions which need not be noticed except as to the argu
ment of the respondents fiounded on the words of s. 20, 
which provide [327J (inter alia) that any person who does 
any fraudulent act not punishable under the provisions of 
the Criminal Code of Canada shall be liable to fine and im
prisonment. It is said that this encroaches on the exclu
sive legislative power of the Dominion as to criminal law. 
Having regard to the wide definition of "fraudulent act" 
above referred to, it may well be that this argument is 
well founded. But so far as the section is invalid it 
appears to be clearly severable. In rany case it appears to 
their Lordships, after reviewing the whole Act, that there is 
no ground for holding that the Act is a colourable attempt 
to encroach upon the exclusive legislative power of the 
Dominion as to criminal law. They have already given 
their reasons for holding that the Act cannot be com!id:ered 
invalid as destroying the status of Dominion companies. 
The provisions therefore of Part II of the Act appear to 
be competent Provincial enactments dealing with property 
and civil rights and have to be obeyed by persons subject 
to them. 

Security 
Fr:mds 
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Act 
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[1932] A.C. i n the result the order of the Appellate Division should 
j .F. be set aside and the motion should be dismissed. The 

LTMBTON r egp0ndents must pay the costs here and below. 
A H 

MATLAJSTO In the Court below the appellants agreed that if the 
Security Court decided in favour of the plaintiffs the motion should 
Frauds be treated as the hearing of the action and that final judg-

r6VLt nient should be given accordingly. There appears to be no 
Case, such agreement by the respondents in the event that has 

happened. Presumably they will so agree, but in the 
meantime their Lordships can only say that the judgment 
for the plaintiffs should be set aside with the consequences 
already stated, and the action continue in the Supreme 
Court, and they will humbly advise His Majesty accord
ingly. 
Solicitors for appellants: Blake & Redden. 

Solicitors for respondents: Lawrence Jones & Co. 

Solicitors for Attorney-General for Canada, intervener: 
Charles Russell & Co. 
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In re SILVER BROTHERS, LIMITED 

ATTORNEY-GENERAL FOR QUEBEC 

v. 

ATTORNEY-GENERAL FOR CANADA 

(1932) A.C. 514 

OK APPEAL FROM THE SUPREME COURT OP CANADA 

Canada—Interpretation of statute—Crown—Crown debts—Priority—Com
peting Dominion tax and Provincial tax—Legislative power—Bank
ruptcy—Taxation—British North America Act, 1867 (SO & SI Vict, 
c. S), s. 91, heads S, SI—Interpretation Act (B.S., Can., 1906, c. 1), 
s. 16. 

By s. 17 of the (Dominion) Special War Revenue Act, 1915, as ameaded 
in 1922 (but since repealed), liability to the Crown for the excise 
taxes thereby imposed was to rank for payment in priority to all 
other claims of whatsoever kind save administration expenses. By 
s. 1357 of the R.S., Queb., 1909, all sums due to the Crown in irespect 
of Provincial taxes are to 'constitute a privileged debt ranking after 
law costs. By s. 16 of the Interpretation Aot (R.S., Can., 1906, c. 1) 
no provision in any Act is to affect the Crown unless it is expressly 
stated therein that the Crown is to be bound thereby. 

la a bankruptcy in the Province of Quebec the assets were insufficient 
to discharge both a sum due for itax under the Dominion statute 
above mentioned and a sum due for Provincial taxes. 

Held, that it would have been competent to the Parliaiment of Canada 
under the British North America Act, 1867, s. 91, head 21 (bank
ruptcy), or head 3 (.taxation), to enact the statute of 1915 so as to 
prejudice the [515] rights of the Province, but "that having regard 
to s. 16 of the Interpretation Act the statute had to be read as 
though it provided that the priority enacted should not operate so 
as to diminish any right of the Crown in any Province; the result 
was that the two debts would run pari passu as claimed by the 
Province. 

inhere is only one Crown, but by legislation assented to by the Crown 
revenue and property vested in the Dominion are distinguished from 
revenue and property vested in a Province. There are two separate 
statutory purses; in each the ingathering and expending authority is 
different. 

Attorney-General for Quebec v. Nipissing Central By. Co. (1926) A.C. 
715 (1) distinguished. 

Judgment of the Supreme Court of Canada (1929) S.CH. 557 reversed. 

* PRESENT:—Viscount Dunedin, Lord Blanesburgh, Lord Memivale, 
Lord Russell of Kallowen, and Sir Lancelot Sanderson. 

(1) Cam., vol. H, 411. 
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[1932L4.C. APPEAL (No. 135 of 1929) by special leave from a 
Inre judgment of the Supreme Court of Canada (September 

BMTHEBS.
 26> !929); reversing a judgment of the Court of King's 

— Bench for Quebec, Appeal Side (June 28, 1927), which 
GBNEEAL reversed a judgment of the Superior Court. 
QOTBBC ^ e aPPea* related to s. 17 of a Dominion statute of 

v. 1922 (12 & 13 Geo. V, c. 47), amending the Special War 
GLTE&U," Revenue Act, 1915 (5 Geo. V, c. 8 ) ; since the present dis-

FOE pU t e a r o s e the section had been repealed by 15 & 16 Geo. 
— A V, c. 26, s. 9. 

The proceedings arose in a bankruptcy in the Province 
of Quebec. The Dominion claimed that under s. 17 above 
mentioned, a debt due from the bankrupts for sales tax 
under the Act of 1915 was entitled to priority over a debt 
due for Provincial taxes, although by s. 1357 of R.S., Queb., 
1906, sums so due were to constitute a privileged debt, 
ranking immediately after law costs. I t was contended 
by the Province: (1) that having regard to s. 16 of the 
Interpretation Act (R.S., Can., 1906, c. 1), the Act of 
1915 did not give the Dominion the priority claimed; 
(2) that if the Act of 1915 had that effect it was ultra 
vires under the British North America Act, 1867. 

The terms of the material statutory provisions appear 
from the judgment of the Judicial Committee. 

The Supreme Court of Canada (Anglin C.J. and 
Mignault, Newcombe, Lamont and Smith JJ.; Duff and 
Rinfret JJ. dissenting), reversing -the Court of King's 
Bench for Quebec, held that the claim of the Dominion 
was entitled to priority [516] over the claim of the Prov
ince. The appeal is reported at (1929) Can. S.C.R. 557. 

1931. Dee. 8, 10, 11. Geoffrion K.C. and Hon. Geof
frey Lawrence K.C. (with them Maurice Alexander) for 
the appellant, the Attorney-General for Quebec. If the 
effect of s. 17 of the Dominion statute was to give a 
priority in respect of the Dominion tax, the provision was 
ultra vires under the British North America Act, 1867. 
The subject of the enactment was not within the Dominion 
power as to bankruptcy, though it touches bankruptcy 
incidentally. The subject was taxation, and was only 
ancillary to that head. Under s. 1357 of the R.S., Queb,, 
the debt in respect of Provincial taxes had priority over 
other debts. That has been recognized by the Dominion 
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power as to bankruptcy, though it touches bankruptcy 
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legislature in s. 51, sub-s. 6, of the Bankruptcy Act. The 
Provincial power with regard to direct taxation is on an 
equal footing with the Dominion power of taxation. The 
principle whereby Dominion legislation overrides Provin
cial legislation applies only where the Dominion power is 
of a more particular nature than that invoked by the 
Province, and where the two enactments cannot exist side 
by side. Royal Bank of Canada v. Larue (1), and other 
decisions upon that principle, consequently are distinguish
able. Further, it is well settled that the power of the 
Dominion to encroach upon Provincial legislative powers 
by legislation ancillary to the exercise of an enumerated 
power arises only if the legislation is necessary to the exer
cise of that power: Attorney-General for Canada v. Attor
ney-General for British Columbia (2). The provision now 
in question was not necessary to the imposition of the tax. 
But even if it was competent to the Parliament of Canada 
to enact that debts due to the Crown in the right of the 
Dominion should have priority over debts due to the 
Crown in the right of the Provinces, s. 17 of the Act of 
1915 cannot be so construed, having regard to s. 16 of the 
Interpretation Act. The words "all other claims" in s. 
17 do not include a claim of the Crown in the right of 
the Province. Although the Crown is indivisible, its 
powers [517] and rights in Canada are administered by 
two separate bodies. The British North America Act, 
1867, deals with the property and revenues of the Crown 
so as to distinguish between the Crown in the right of the 
Dominion and the Crown in the right of a Province. A 
mere inference from the terms of s. 17 that the legislature 
intended to enact a priority for the Dominion tax is not 
sufficient, because s. 16 of the Interpretation Act provides 
that the rights of the Crown are not to be affected " un
less it is expressly stated " that the Crown is to be bound. 
The two debts should run pari passu. (Reference was 
made also to Coomber v. Justices of Berkshire (3) and Rex 
v. Cook (4).) 

TUley K.C. and Varcoe K.C. for the respondent, the 
Attorney-General for Canada, being called upon only with 
regard to the question of interpretation. Sect. 16 of the 

[1932] A.C 

In re 
SlLVEB 

BROTHEES. 

ATTOBNEY-
GENEBAL 

FOB 
QUEBEC 

v. 
ATTOBNET-
GENEBAL 

FOB 
CANADA 

(1) (1928) A.C. 187. 
(2) (1930) A.C. 111, 118. 

S8534-u 

(3) (1883) 9 App. Oas. 61. 
(4) (1790) 3 TH. 519. 
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[1932] A.c. Interpretation Act does not apply. There is only one 
Inre Crown, and for the purposes of s. 16 the rights of the 

BROTHERS. Crown cannot be split in the manner suggested. In Attor-
, — ney-General for Quebec v. Nipissing Central By. Co. (1) 

A'PTfYR'MTTY-» 

GENERAL the Board, in construing the expression "Crown lands," 
QUEBEC held that no distinction could be drawn between the 

v. Dominion and Provincial Crown lands. Except for the 
GBNEKAI suggested distinction s. 17 did not adversely affect the 

FOB Crown; on the contrary it was advantageous to the Crown. 
Apart from s. 1357 there was no general priority for Crown 
debts in the Province of Quebec, which differed in that 
respect from Provinces where the law was based upon 
English law; the Civil Code had not that effect: Exchange 
Bank of Canada v. The Queen (2). Further, the rights of 
the Crown are expressly dealt with. Sect. 17 states that 
the enactment is 
notwithstanding the provisions of the Bank Act and <the Bankruptcy Act, 
or any other statute or iaw. 
It is conceded that those words do not include s. 16 of 
the Interpretation Act, but they included Provincial sta
tutes^—Bex v. Canadian Northern By. Co. (3)—with the 
result that it was expressly stated that the section was to 
have force notwithstanding s. 1357 of [518] R.S., Queb. 
Moreover, the Bankruptcy Act, 1919, s. 51, sub-s. 6 (now 
R.S., Can., 1927, c. 11, s. 125), had preserved priorities 
for taxes given by Provincial statutes, and certain priori
ties existed under s. 131 of the Bank Act (R.S., Can., 1927, 
c. 12); the effect of the express words of s. 17 was to sweep 
away all these priorities. If the appellant is right every 
Dominion statute should expressly state that it applies to 
Crown rights in case they are affected, but the decision in 
Attorney-General of British Columbia v. Attorney-General 
of Canada (4) shows that that is not necessary. 

(Hon. Geoffrey Lawrence K.C. The Customs Acts under 
which the tax was imposed in that case expressly gave 
power to tax Crown property in a Province.) 

Sect. 16 of the Interpretation Act should not be applied 
so that s. 17 of the Act of 1915 operates differently in dif
ferent Provinces: Minister of Finance v. Smith (5). 

(1) (1926) A.C. 715. (3) (1823) A.C. 714, 716. 
(2) (1886) 11 App. Oas. 157. (4) (1924) A.C. 222. 

(5) (1927) A.C. 193, 197. 
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Geoffrion K.C. replied. [1932M.C. 

1932. Feb. 9. The judgment of their Lordships was g£™B 

delivered by BROTHERS. 

ATTORNEY-

VTSCOUNT D U N E D I N . — T h i s is an appeal from a judg- GENERAL 

ment of the Supreme Court of Canada pronounced on QUEBEC 

September 26, 1929, allowing an appeal from a judgment A T T 0 ^ ' N E T . 

of the Court of King's Bench (Appeal Side) for the Prov- GENERAL 

ince of Quebec, dated June 28, 1927. CANADA 

On December 31, 1923, an order of the Superior Court 
of the Province of Quebec was made, declaring Messrs. s 

Silver Brothers, Ld., bankrupt. 
The Government of the Dominion of Canada duly filed 

with the trustee in bankruptcy a claim in the sum of 
$3,707.07 for sales tax imposed in virtue of the Special 
War Revenue Act, 1915, the said tax having become due 
subsequent to June 28, 1922, t he date on which a certain 
amendment to the Special War Revenue Act—namely, 12 
& 13 Geo. V, c. 47, came into force. 

The Government of t he Province of Quebec also duly 
filed with the trustee a claim in the sum of $527.42 for 
taxes due 1519] by the debtor for the years 1921, 1922 
and 1923 under the provisions of art. 1345 et seq. of the 
Revised Statutes of Quebec, 1909, imposing a tax on com
mercial corporations. 

The moneys realized from the sale of the assets of the 
insolvent estate, after the payment of costs and expenses 
of the trustee, amounted to $2,353.51, a sum insufficient 
to pay the two claims aforesaid. 

The trustee in his final dividend sheet treated the claim 
of the Dominion as privileged according to it the sum of 
$2,353.51 aforesaid in priority to the claim of the Prov
ince, and paid over to the Dominion $2,000 out of this 
sum. 

The Attorney-General for Quebec filed in the Superior 
Court a petition disputing the dividend sheet and claiming 
that the debt due to the Province was privileged as a result 
of art. 1357 of the Revised Statutes of Quebec, 1909, tha t 
the claim of the Dominion was not privileged, and t h a t s. 17 
of the Special W a r Revenue Act as enacted b y 12 & 13 
Geo. V, 1922, c. 47, was ultra vires, or t ha t if t he said 
section was intra vires t ha t the claims of the respective 

«3521—111 
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Revised Statutes of Quebec, 1909, imposing a tax on com
mercial corporations. 

The moneys realized from the sale of the assets of the 
insolvent estate, after the payment of costs and expenses 
of the trustee, amounted to $2,353.51, a sum insufficient 
to pay the two claims aforesaid. 

The trustee in his final drividend sheet treated the claim 
of the Dominion as privileged according to it the sum of 
$2,353.51 aforesaid in priority to the claim of the Prov
ince, and paid over to the Dominion $2,000 out of this 
sum. 

The Attorney-General for Quebec filed in the Superior 
Court a petition disputing the dividend sheet and ·claiming 
that the debt due to the Province was privileged as a result 
of art. 1357 of the Revised Statutes of Quebec, 1909, that 
the claim of the Dominion wM not privileged, and that s. 17 
of the Special War Revenue Act as enacted by 12 & 13 
Geo. V, 1922, c. 47, was ultra vires, or that if the said 
section was intra vires that the claims of the respective 
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Governments were equally privileged and should be paid 
concurrently. 

Sect. 17 of the Special War Revenue Act aforesaid pro
vides as follows:— 

Notwithstanding the provisions of the Bank Act and the Bankruptcy 
Act, or any other statute or law, the liability to the Crown of any person, 
firm or corporation, for the payment of the excise taxes specified in the 
Special War Revenue Act, 1915, and amendments thereto, shall constitute 
a first charge on the assets of such person, firm or corporation, and shall 
rank for payment in priority to all other claims of whatsoever kind here
tofore or hereafter arising save and except only the judicial costs, fees 
and lawful expenses of an assignee or other public officer charged with 
the administration or distribution of such assets. 

This provision came into force on June 28, 1922, and re
mained in force until July 1, 1925, when it was repealed 
by 15 & 16 Geo. V, c. 26, s. 9. 

Art. 1357 of the Revised Statutes of Quebec aforesaid 
provides as follows:— 

AH sums due to the Crown in virtue of this section shall constitute 
a privileged debt ranking [520] immediately after law costs. 
It came into force in 1906 (6 Edw. VII, Queb., c. 10). 

The petition of the Attorney-General for Quebec was 
dismissed by Panneton J. on December 3, 1925, on the 
ground that s. 17 of the Special War Revenue Act afore
said accorded to the Dominion claim a priority over that 
of the Province. 

The Attorney-General for Quebec appealed to the Court 
of King's Bench (Appeal Side), which Court (Guerin J. 
dissenting) on June 28, 1927, set aside the judgment of 
Panneton J. and ordered that the claims of the two Govern
ments should be treated in the dividend sheet as of the 
same rank and concurrently. 

The Court further recommended that the Government 
of Canada should repay to the trustee whatever sum that 
would be required to make up the share of the Province of 
Quebec according to the revised dividend sheet. 

The Attorney-General for Canada thereupon appealed to 
the Supreme Court of Canada and, on September 26, 1929, 
the Court, consisting of Anglin C.J. and Duff, Mignault, 
Newcombe, Rinfret, Lamont and Smith JJ., allowed the 
appeal (Duff and Rinfret JJ. dissenting), and set aside the 
judgment of the Court of King's Bench and restored the 
judgment of Panneton J. 

The appeal before their Lordships was argued upon two 
grounds. The first, and it is this which bulks almost ex-
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clusively in the judgments'of the Courts below, was that 
on the proper construction of the well known ss. 91 and 
92 of the British North America Act the Dominion had 
no power to enact the s. 17 above quoted so as to prejudice 
the rights of the Government of the Province of Quebec. 
As to that question their Lordships have no hesitation in 
preferring the views of the majority of the judges of the 
Supreme Court. 

It would be of no service to go over again the familiar 
ground of what may be called the competing claims of the 
two sections and to re-state what has been so often stated. 
As lately as 1929, in the case of Attorney-General for 
Canada v. Attorney-General for British Columbia (1), 
Lord Tomlin, [521] delivering the judgment of the Board, 
laid down four propositions regarding the conflict of 
Dominion and Provincial jurisdiction in terms which need 
not here at length be repeated. Now, looking at s. 17 and 
the way it speaks of the preference, it would not be diffi
cult to hold that it was a rule only applicable in bank
ruptcy. If that is so, then the matter is ended, for bank
ruptcy is head 21 of s. 91. But let it be assumed that it 
is rather a natural concomitant of taxation, then the case 
falls clearly under the fourth proposition laid down in the 
judgment delivered by Lord Tomlin; it runs thus:— 

There can be a domain in which Provincial and Dominion legislation 
may overlap, in which case neither legislation will be ultra vires if -the 
field is clear, but if the field is not clear and the two legislations meet 
the Dominion legislation must prevail. 

As a matter of fact, this is the textual reproduction of 
what had been said by Lord Dunedin as long ago as 1907 
in the case of the Grand Trunk Ry. of Canada v. Attorney-
General o/ Canada (2). Now here, so far as taxation itself 
is concerned, the field is clear. The two taxations, Domin
ion and Provincial, can stand side by side without inter
fering with each other, but as soon as you come to the con
comitant privileges of absolute priority they cannot stand 
side by side and must clash; consequently the Dominion 
must prevail. 

There was, however, another ground of appeal clearly 
raised by the reasons of appeal and strenuously insisted 
upon before their Lordships, and that is based on the effect 
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[1932] A.C. 0f g. 16 of the Interpretation Act, 1906, a Dominion Act. 
in re That section reads as follows: 

SILVER IQ ]\f0 provision or enactment in any Act shall affect, in any manner 
' whatsoever, the rights of His Majesty, his heirs or successors, unless it is 

ATTORNEY- expressly stated therein that His Majesty shall be bound 'thereby. 

GENERAL Relying on that section, counsel for the Province says: 
QUEBEC Here is a debt due to His Majesty in Quebec. That debt is 

ATTOE'NEY-
 a n asset of His Majesty, to be applied in Quebec for the 

GENERAL purposes of Quebec according to the advice of the Quebec 
CANADA [522] ministers. If the claim of the Dominion is upheld 

the money to satisfy this debt is swept away into the 
coffers of the Dominion. Therefore by this statute His 
Majesty is being bound to the detriment of one of his 
rights, and there is no express statement in the statute 
that His Majesty is to be so bound. 

Unfortunately, this aspect of the case received but scant 
consideration in the judgments of the Courts below. It is 
not that it was overlooked. I t was clearly stated in the 
factum for the Province. Duff J., one of the dissenting 
judges, says: 

The Crown is mot mentioned and the result of what I have just said, 
having regard to the provisions of the Interpretation Act, is .that other 
pecuniary claims of the Crown 

(by which he obviously means other than those created 
by the Dominion statute itself) 
are not prejudiced by the priority declared by s. 17. 

The other dissenting judge, Rinfret J., says: 
Mais Pintemtion de donner a la taxe federate preoaance sur la taxe 

provinciate ne resulte pas necassairement du texte de Particle 17 de Special 
War Revenue Act, 1915. L'intention "d'y atteindre Sa Majeste" n'y 
est pas " formellement exprimee" (Loi d'interpretation—S.R.C. 1906—eh. 
1, s. 16). II est a presumer que le legislateur federal a voulu que sa loi 
sur the Special War Revenue fist comprise conformememt a cette pres
cription de sa propre loi d'initerpretation. II en resuterait que Part. 17 du 
Special War Revenue Act', 1915, ne iponbe pas "atteittte aux droits de sa 
Majeste " representee par la Province de Quebec, dels qu'ils sont exprimes 
dans Particle 1357 des Statuts Revises de Quebec, 1909, et que chaque 
legislation doit recevoir son plein effet. 

But assuredly the learned judges who formed the major
ity did not deal with the argument in the serious way which 
it demanded if the plea were to be repelled. The same 
cannot be said of the argument before their Lordships, for 
Mr. Tilley for the Dominion strove most manfully against 
the conclusion which was sought to be forced upon him. 
Their Lordships will deal with some at least of his con
tentions. 
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His first point had been stated by the learned Chief 
Justice. Inasmuch as the section says that it is to apply 
[523] notwithstanding the provisions of the Bank Act 
and the Bankruptcy Act or " any other statute or law," 
he says it escapes the provision of the Interpretation Act. 
Now, first of all, the Interpretation Act is a general Act 
meant to apply to all future as well as to all present legis
lation, and their Lordships doubt whether it could be ex
cluded except by special reference. But, apart from that, 
the Bank Act and the Bankruptcy Act both deal with 
preferences, and that is the reason why they are particu
larly mentioned; and it follows that "any other statute 
or law " must be ejusdem generis; that is to say, dealing 
with preferences. Their Lordships have accordingly no 
difficulty in rejecting this contention. It is, perhaps, right 
here to mention the method in which the learned trial 
judge got rid of the effect of s. 16, though it was not adopted 
by any of the judges who formed the majority in the 
Supreme Court. He says that s. 17 is in a later statute than 
s. 16, and, therefore, in view of the maxim " posteriora 
prioribus derogant," s. 16 must give way. But this entire
ly misses the point that the maxim only applies when the 
two statutes cannot live together. There is no difficulty in 
the statute that enacts s. 17 living with the Interpretation 
Act. The clause of the Interpretation Act is, so to speak, 
written into every statute. Thus the later statute gives 
perfectly good priority against all and sundry, but says that 
this priority does not affect the Crown right in the Prov
ince. 

Next it was said that inasmuch as the Bank Act and 
Bankruptcy Act not only dealt with preferences, but {inter 
alia) with Crown preferences, there is an " irresistible im
plication " that the Act was meant to deal with all Crown 
preferences. The simple answer to this is to fix one's eyes 
on s. 16, and it becomes apparent that it is a contradiction 
in terms to hold that an express statement can be found in 
an "irresistible implication." 

The next point made was that the provisions of s. 16 do 
not apply when what is being done is not to affect the 
Crown prejudicially, but to give a benefit to the Crown, 
and along with this it is urged that there is only one Crown, 
and reference is made to the case of Attorney-General for 
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Quebec v. Nipissing [524] Central Ry. Co. (1). I t is quite 
true that the section refers to cases where the Crown would 
be "bound," i.e., subjected to liability, and not to those 
where the Crown is benefited. But the fallacy lies in the 
application of this truth to the case in question. Quoad 
the Crown in the Dominion of Canada the Special War 
Revenue Act confers a benefit, but quoad the Crown in 
the Province of Quebec it proposes to bind the Crown to 
its disadvantage. I t is true that there is only one Crown, 
but as regards Crown revenues and Crown property by 
legislation assented to by the 'Crown there is a distinction 
made between the revenues and property in the Province 
and the revenues and property in the Dominion. There 
are two separate statutory purses. In each the ingathering 
and expending authority is different. The case above re
ferred to is quite on all fours with this doctrine. What 
was decided there was that when a statute, which ex hypo-
thesi is intra vires, had said that a railway with consent 
of the Governor General could on paying compensation take 
Crown lands, that meant Crown lands in the Province as 
well as in the Dominion. It will be at once observed that 
the point raised here could not be raised there. There was 
no doubt as to the mention of the Crown, and the only 
question was one of interpretation. Did the term "Crown 
lands" mean Crown lands everywhere or only in the 
Dominion? There was no reason for limiting the inter
pretation. Crown lands in the Province were just as much 
Crown lands as Crown lands in the Dominion. The Crown 
in the Province was not prejudiced. The compensation 
money would be paid to the Provincial exchequer except 
in the cases where there was a special purpose or trust 
under which the lands were vested in the Crown, and in 
that case there was a special direction under sub-s. 4. 

Upon the whole matter, therefore, their Lordships think 
that the plea of the appellant is good. The effect of s. 16 
is, so to speak, to add to the words of s. 17, "bu t this 
priority phall not operate against any right in the Crown 
in a Province, where such right would be diminished by the 
priority being [525] asserted against it." Whether the 
strict result of this view should be to give to the Province 
an overriding priority need not be discussed. Counsel for 

(1) (1828) A.C. 715; Cam., vol. II, 411. 
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the Province did not ask for such relief; he was content 
that the two debts should rank pari passu. 

Their Lordships will, therefore, humbly advise His 
Majesty to allow the appeal, recall the judgment of the 
Supreme Court, and revert to the judgment of the Court 
of King's Bench, except so far as it provides for the pay
ment of costs. 

As regards costs, although the decisive factor here has 
been the Interpretation Act, the judgments of the Courts 
below turned on a consideration of the respective legis
lative powers of Dominion and Province under the British 
North America Act. Their Lordships are of opinion that 
in these circumstances there ought to be no costs awarded 
as between the Dominion and the Province of the pro
ceedings in any of the Courts in Canada or here, and that 
any costs already paid under any previous order should 
be repaid. 

Solicitors for appellant: Blake & Redden. 
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CROFT v. DUNPHY 

(1933) A.C. 156f 

(EXTRA-TERRITORIAL REVENUE LEGISLA

TION CASE) 

ON APPEAL FROM THE SUPREME COURT OF CANADA 

Canada—Legislative power—Scope of authority—Customs duties—Anti-
smuggling provisions—Extra-territorial operation—Seizure of Canadian 
vessel and cargo—Customs Act (R.S., Can., 1927, c. 1$), ss. 161, S07— 
British North America Act, 1867 (SO & SI Vict., c. S), s. 91. 

If a matter is within the legislative authority of the Parliament of Canada 
under s. 91 of the British North America Act, 1867, the permitted 
legislation is not limited by any other consideration than is appli
cable to the legislation of a sovereign State. The authority so con
ferred upon that Parliament in relation to customs duties extends to 
enacting anti-smuggling provisions similar in scope to the provisions, 
operating beyond territorial limits, which had long formed part of 
Imperial customs legislation, and presumably were regarded as neces
sary for its efficacy. 

Consequently, the Parliament of Canada was competent to provide by 
ss. 151 and 207 of the Customs Act (R.S., Can., 1927, c. 42, as 
amended in 1928) that if any vessel registered in Canada was hover
ing within twelve miles of the Canadian coast, having on board duti
able goods, the vessel and her cargo were to be seized and forfeited. 

I t was not necessary to determine whether s. 3 of the Statute of West
minster, 1931, by which "i t is declared and enacted that the Parlia
ment of a Dominion has full power to make laws having extra
territorial effect,'' was retrospective. 

Judgment of the Supreme Court of Canada (1931) iS.C.R. 531 reversed. 

APPEAL (No. 131 of 1931) by special leave from a 
judgment of the Supreme Court of Canada (June 30, 
1931) reversing a judgment of the Supreme Court of Nova 
Scotia in banco (May 30, 1930) which affirmed a judg
ment of Paton J. of that Court. 

The respondent's schooner, which was registered in Nova 
Scotia (where also he resided) together with her cargo, con
sisting of dutiable goods belonging to the respondent, was 
seized by the Canadian customs authorities on June 13, 
1929, while the vessel was off the coast of Nova Scotia. 
The [157] seizure was made under ss. 151 and 207 of the 
Customs Act (R.S., Can., 1927, c. 42, as amended by c. 16 
of the Statutes of 1928); the provisions in question appear 
from the judgment of the Judicial Committee. 

*PKESENT:—Lord Tomlin Lord Thankerton, Lord Macmillan, Lord 
Wright, and Sir George Lowndes, 

f Referred to post p. 270. 
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The respondent brought an action in the Supreme Court [1933] A.C. 
of Nova Scotia against the appellant, the officer of the CROFT 

customs who effected the seizure, alleging that the seizure T ^ P H Y 

was illegal and claiming the return of the vessel and cargo, — 
or alternatively their value, and damages for detention. Territorial 

It was found, and was not contested upon the present Legislation 
appeal or in the Supreme Court of Canada, that the vessel ^f f • 
when seized was " hovering " within twelve miles of the 
coast of Canada. 

The Supreme Court of Canada by a majority consisting 
of Duff and Lamont JJ. (with whose judgment Rinfret J. -
concurred) held that the legislation was ultra vires having 
regard to its extra-territorial effect. Newcombe J. (with 
whose judgment Cannon J. concurred) dissented, holding 
that the legislation, in its application to the facts of the 
case, was valid. The appeal is reported at (1931) S.C.R. 
531. 

1932. July 5, 7, 8. / . M. Stewart K.C. and Frank 
Gahan for the appellant. The provisions of the Customs 
Act relevant to the seizure were intra vires under s. 91 of 
the British North America Act, 1867, as being for the peace, 
order, and good government of Canada; the authority was 
implicit under head 2 (the regulation of trade and com
merce) and head 3 (taxation). Both the vessel and her 
cargo were Canadian. I t is clear that the Dominion Par
liament had full power to make laws in relation to customs 
duties, and it is submitted that the authority extended to 
the provisions in question in this case, as being necessary 
to make effective legislation on that subject. Before 1867 
there had been in the United Kingdom a series of enact
ments directed against smuggling known as the " Hover
ing Act," and operating beyond territorial limits. Pro
visions of that nature appear in ss. 212 and 217 of the 
Customs Consolidation Act, 1853, showing that they were 
treated [158] as part of customs legislation and necessary 
to it being effective. When in 1867 authority was given 
to the Dominion Parliament to legislate as to customs the 
power to enact similar provisions was impliedly included. 
The authority of the Dominion Parliament under the Act 
of 1867 to make laws for the peace, order, and good govern
ment of Canada is not limited territorially save so far as 
that appears from the Act. The words "of Canada" 
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[1933] A.C. impose a territorial restriction as to certain classes of 
CBOPT subjects. In many cases, however, the powers under s. 91 

DUNPHT
 a r e n o t s o restricted. Under head 4 loans can be, and are, 

n— floated in London and New York. Under head 5 postal 
Territorial services beyond territorial limits are in operation. Under 
L^i^tion keac* ^ ^ e P o w e r a s t ° military and naval services is not 

Case, confined to Canada: see Military Service Act, 1917, ss. 2, 
4, 13, and War Appropriation Act, 1918, s. 2. Under head 
8 the High Commissioner and his staff are maintained in 
London. The Judicial Committee has frequently laid down 
that the legislative powers conferred by the Act of 1867 
are plenary powers as large and of the same nature as 
those of the Imperial Parliament: The Queen v. Burah (1); 
Hodge v. The Queen (2); Powell v. Apollo Candle Co. (3) ; 
Riel v. The Queen (4); Attorney-General for Ontario v. 
Attorney-General for Canada (5). A provision necessary 
to the efficacy of authorized legislation is not ultra vires 
although its operation may be extra-territorial: Attorney-
General for Canada v. Cain (6). The decision in Macleod 
v. Attorney-General for New South Wales (7) was as to 
the true construction of the enactment in question; the 
observations towards the end of the judgment as to the 
territorial restriction of legislative powers were obiter. In 
any case they should be read in relation to the criminal 
legislation there in question; they were referred to in the 
judgment in Cain's case (6). (Reference was made also to 
The Ship "North" v. The King (8); Ashbury v. Ellis 
(9); In re Criminal Code (10); Rex v. Brinkley (11); 
Peninsular [159] & Oriental Steam Navigation Co. v. 
Kingston (12); and Case of Leonard Watson (13). Sect. 
151, sub-s. 7, of the Customs Act in stating the meaning of 
" territorial waters of Canada " for the purposes of ss. 151 
and 207 was not repugnant to the Territorial Waters Juris
diction Act, 1878, s. 7, having regard to the terms of that 
section. Further, by the Statute of Westminster, 1931, 

it as declared and enacted that the Parliament of a Dominion, has full 
power to make laws having extra-territorial operation; 

(1) (1878) 3 App. Cas. 889, 904. (7) (1891) A.C. 455. 
(2) (1883) 9 App. Cas. 117, 131. (8) (1906) 37 Can. S.C.R. 385. 
(3) (1885) 10 App. Cas. 282, 289. (9) (1893) A.C. 330. 
(4) (1885) 10 App. Cas. 675, 678. (10) (1897) 27 Can. S.C.R. 461. 
(5) (1912) A.C. 571, 581. (11) (1907) 14 Ont. L.R. 434. 
(6) (1906) A.C. 542. (12) (1903) A.C. 471. 

(13) (1830) 9 Ad. & E. 731. 
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(13) (1839) 9 Ad. & E. 731. 
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having regard to the terms of the section it has retro- [1933] A.C. 
spective effect. CEOFT 

D. A. Cameron K.C. and Horace Douglas for the re- D ^ P O T 

spondent. The Parliament of Canada being a subordinate — 
legislature, in the sense that its authority is derived, its Territorial 
power to make laws for the peace, order, and good govern- -^yfnue 
ment of Canada, prima facies at least, is restricted terri- Case. 
torially: Macleod v. Attorney-General for New South Wales 
(1) A comparison of that case with The Trial of Earl 
Russell (2) shows the distinction between the power of the 
Imperial Parliament and that of a subordinate legislature. 
In Macleod's case (1) no doubt the legislation in question 
was of a criminal nature, but here it is penalizing. The 
restriction applies particularly to laws relating to taxation, 
as this does: Commercial Cable Co. v. Attorney-General of 
Newfoundland (3); Pass v. British Tobacco Co. (Aus
tralia) (4). Even if some of the heads of s. 91 of the 
British North America Act, 1867, appear by necessary in
tendment to confer extra-territorial power that does not 
show a similar intention as to laws relating to customs 
duties. No inference to that effect can properly be drawn 
from legislation passed in Canada in the exceptional cir
cumstances of the war. The principle of necessary intend
ment should not readily be applied so as to affect liberty 
or property: Fenton v. Hampton (5). I t was not shown 
that a power to seize Canadian vessels within twelve miles 
of the coast was necessary to the efficacy of the provisions 
of the Act. The Act contained in ss. 11 and 203 pro
visions to prevent and punish smuggling; if a power of 
seizure at [160] sea was necessary it should have been con
fined to vessels within the three-mile limit. Apart from 
territorial restriction no provision is valid as being ancillary 
to legislation expressly authorized by the British North 
America Act, 1867, unless it is necessary to make the legis
lation effective; it is not sufficient that it is desirable or 
convenient: City of Montreal v. Montreal Street By. (6); 
dissenting judgment of Duff J. in British Columbia Elec
tric By. Co. v. Vancouver, Victoria and Eastern By. etc. 
Co. (7), approved by the Board on appeal (8). In the 

(1) (1891) A.C. 455. (5) (1858) 11 Moo. P.O. 347, 360. 
(2) (1901) A.C. 446. (6) (1912) A.C. 333. 
(3) i(1912) AC. 820, 826. (7) (1913) 48 Can. S.CJR.98,122. 
(4) (1926) 42 Times LH. 771. (8) (1914) A.C. 1067. 
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[1933] A.C. absence of materials necessity for efficacy should not be 
CBOFT assumed: Attorney-General for Canada v. Attorney-Gen-

DUNPHY ercd for British Columbia (1). 
— Sir Thomas Inskip A.-G. (with him Wilfred Lewis) 

Territorial appeared upon notice from the Judicial Committee. He 
uTsktion s t a t e d t n a t h e did not think it necessary to intervene in 

Case, the appeal, having regard to s. 3 of the Statute of West-
minster, 1931, whether or not that section was retrospective 
in effect. 

July 28. The judgment of their Lordships was deliv
ered by 

LORD MACMILLAN-.—On June 10, 1929, the schooner 
Dorothy M. Smart sailed for " the high seas" from the 
French Island of St. Pierre with a cargo on board of rum 
and other liquors, which are dutiable under Canadian law. 
The vessel was registered in Nova Scotia, and with her 
cargo was the property of the respondent, who is resident 
in Nova Scotia. On June 13, 1929, the schooner, when at 
a distance of llJr miles from the coast of Nova Scotia, was 
boarded by the appellant, an officer in the Customs service 
of the Canadian Government. The cargo having been 
found to consist of dutiable goods, the vessel and cargo 
were seized and taken into port. 

The validity of the seizure ,which was effected in pur
suance of powers conferred by the Customs Act of Canada, 
Revised Statutes of Canada, 1927, c. 42, as amended by 18 
& 19 Geo. V, c. 16, is challenged in the present proceed
ings on the broad ground that the Parliament of the 
Dominion in [161] conferring the powers in question ex
ceeded its legislative competence. 

The enactments impugned are contained in ss. 151 and 
207 of the statute as amended. Sect. 151 provides as 
follows: 

(1) If amy vessel is hovering in territorial waters of Canada any 
officer may go on board such vessel and examine her cargo and may 
also examine the master or person in command upon oath touching the 
cargo and voyage and bring the vessel into port. . . . (7) For the pur
poses of (this section and section two hundred and seven of this Act 
"Territorial waters of Canada" shall mean the waters forming part of 
the territory of the Dominion of Canada and the waters adjacent to the 
Dominion within three marine miles thereof in ease of any vessel and 
within twelve marine miles thereof in the case of any vessel registered in 
Canada. 

(1) (1830) A.C. I l l , 121, 122. 
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(1) (1930) A.C. 111, 121, 122. 
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Sect. 207 enacts as foUows: [1933]A.C. 
(1) If upon the examination of any officer of the cargo of any -vessel CROFT 

hovering in territorial waters of Canada any dutiable goods oar any goods v. 
the importation of which into Canada is prohibited are found on board DTJNPHT. 
such vessel with her . . . . cargo shall be seized and forfeited . . . . -p,~7 

The question accordingly is whether it was within the Territorial 
power of the Dominion Parliament to pass such legisla- Legation 
tion purporting to operate to a distance of twelve miles 0 a s e 

from the coast of Canada. To test this question the re
spondent as plaintiff below initiated proceedings in the 
Supreme Court of Nova Scotia against the Customs officer 
who had seized his vessel and cargo, claiming their return 
and damages for their detention on the ground of the 
illegality of the seizure. The trial judge upheld the valid* 
ity of the legislation and consequently of the seizure, and 
his decision was affirmed by five judges of the Supreme 
Court of Nova Scotia en banco. On an appeal being taken 
to the Supreme Court of Canada this judgment was re
versed by a majority consisting of Duff, Rinfret and 
Lamont JJ., Newcombe and Cannon JJ. dissenting. The 
matter now comes before their Lordships on the defend
ant's appeal. 

[162] * It may be accepted as a general principle 
that states can legislate effectively only for their own 
territories.* To what distance seaward the territory of a 
state is to be taken as extending is a question of inter
national law upon which their Lordships do not deem it 
necessary or proper to pronounce. But whatever be the 
limits of territorial waters in the international sense, it has 
long been recognized that for certain purposes, notably 
those of police, revenue, public health and fisheries, a state 
may enact laws affecting the seas surrounding its coasts to 
a distance seaward which exceeds the ordinary limits of its 
territory. There is the weighty authority to this effect of 
Lord Stowell, who, when Sir William Scott, said in The 
Le Louis (1): 

Maritime states have claimed a right of visitation and inquiry within 
those parts of the ocean adjoining to their shores, which the common, 
courtesy of nations has fox their common convenience allowed to be con
sidered as parts of their dominions for various domestic purposes, and 
particularly for fiscal or defensive regulations more immediately affecting 
their safety and welfare. Such are our hovering laws, which, within cer-

*• • -* Cited with approval in Forbes v. A.-G. for Manitoba, post p. 270. 
(1) (1817) 2 Bod. Adm. 210, 245. 
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[1933] A.C. tain Kmited distances more or less moderately assigned, subject foreign 
'—'—' vessels *o such examination. 

^™ This special latitude of legislation in such matters is a 
DUNPBT. familiar topic in the text-books on international law. Thus 

Extra Sir Travers Twiss, in his treatise on International Law in 
Revenue t n e Volume dealing with Peace, says at p. 265 that a state 

Legislation m matters or revenue and health 
exercises a permissive jurisdiction the extent of which, does not appear 
to be limited within amy certain marked boundaries further than that 
it can only be exercised over her own vessels and over such foreign 
vessels as are bound to her ports. 

In Halleck's " International Law," 4th ed., vol. i, p. 168, 
it is pointed out that beyond the generally accepted limits 
of territorial waters 
states may exercise a qualified jurisdiction for fiscal and defence pur
poses^—that is, for the execution of their revenue laws and to prevent 
" hovering on their coasts" 
Again, in Hall's "Foreign Powers and Jurisdiction of the 
[163] British Crown," it is stated in para. 108, p. 244, 
that 
the justice and necessity of taking precautionary measures outside terri
torial waiters, in order that infractions of revenue laws shall not occur 
upon the territory itself, is in principle umoanitested. 

Without further multiplying quotations it may be sufficient 
to add references to Phillimore's " International Law," vol. 
i, para. 198, and Wheaton's " International Law," 6th ed., 
vol. i, p. 367. 

But while the Imperial Parliament may be conceded to 
possess such powers of legislation under international law 
and usage, the respondent contends that the Parliament of 
Canada has no such powers. It is not contested that under 
the British North America Act the Dominion Legislature 
has full power to enact customs laws for Canada, but it is 
maintained that it is debarred from introducing into such 
legislation any provisions designed to operate beyond its 
shores or at any rate beyond a marine league from the 
coast. 

In their Lordships' opinion the Parliament of Canada is 
not under any such disability. Once it is found that a par
ticular topic of legislation is among those upon which the 
Dominion Parliament may competently legislate as being 
for the peace, order, and good government of Canada or as 
being one of the specific subjects enumerated in s. 91 of the 
British North America Act, their Lordships see no reason 
to restrict the permitted scope of such legislation by any 
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Case. 

other consideration than is applicable to the legislation of C1933] A.C. 
a fully Sovereign State. CROFT 

In the well-known case of The Queen v. Burah (1) Lord DTWPHY. 

Selborne, in expressing the views of the Board in the com- Extra 
parable instance of India, uses this very significant Ian- Territorial 
guage: Legislation 

The Indian Legislature has powers expressly limited by the Act of 
the Imperial Parliament which created it, and it can, of course, do nothing 
beyond the limits which circumscribe these powers. But, when acting 
within those limits, it is not in any sense an agent or delegate of the 
Imperial Parliament, but has, and was intended -to have, plenary powers 
of legislation as large, and of the same nature, as those [164] of Parlia
ment itself. 

Again, speaking of the Provincial legislature of Ontario, 
Sir Barnes Peacock, in giving the judgment of this Board 
in Hodge v. The Queen (2), said: 

When the British North America Act enacted that tihere should be a 
legislature for Ontario, and that its legislative assembly should have 
exclusive authority to make laws for the Province and for Provincial 
purposes in relation to the matters enumerated in s. 92, it conferred 
powers not in any sense to be exercised by delegation from or as agents 
of the Imperial Parliament, but authority as plenary and as ample within 
the limits prescribed by s. 02 as the Imperial Parliament in tihe plenitude 
of its power possessed and could bestow. 

To the Dominion Parliament these words apply a fortiori, 
with the substitution of s. 91 for s. 92. Their Lordships 
also recall the language used by Lord Halsbury L.C. in 
expressing the views of the Board on the power of the 
Dominion Parliament to legislate for the peace, order, and 
good government of Canada, in the case of Riel v. The 
Queen (3). 

The words of the statute, 

said his Lordship, 
are apt to authorize the utmost discretion of enactment for the attain
ment of the objects pointed to. 

Legislation of the Imperial Parliament, even in contra
vention of generally acknowledged principles of interna
tional law, is binding upon and must be enforced by the 
Courts of this country, for in these Courts the legislation 
of the Imperial Parliament cannot be challenged as ultra 
vires: per Lord Justice-General Dunedin in Mortensen v. 
Peters (4). I t may be that legislation of the Dominion 

(1) 3 App. Cas. 889. (3) 10 App. Cas. 675, 678. 
(2) 9 App. Cas. 117, 132; Cam., (4) (1906) 8 F . (J.C.) 93,101. 

vol. I, 333. 
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[1933] A.C. Parliament may be challenged as ultra vires on the ground 
CBOPT that it is contrary to the principles of international law, 

DUNPHT kut that must be because it must be assumed that the 
— British North America Act has not conferred power on 

Territorial the Dominion Parliament to legislate contrary to these prin-
LegiXtion c^Ples- I11 the present case, however, there is no question 

Oase. of international law involved, for legislation of the kind 
here challenged is recognized as legitimate by international 
law, and in any event the provision [165] impugned has 
no application to foreign vessels. The sole question is 
whether the Imperial Parliament, in conferring upon 
Canada, as it admittedly has done, full power to enact 
customs legislation, bestowed or withheld the power to 
enact the provisions now challenged. No question of any 
infraction of international law arises. The question is a 
domestic one between the Imperial Parliament and the 
Dominion Parliament. 

When in the course of the hearing it became clear that 
this was the nature of the controversy, their Lordships 
deemed it proper that intimation should be made to His 
Majesty's Attorney-General in order that he might, if so 
advised, intervene on behalf of the Imperial Government. 
The Attorney-General attended at their Lordships' bar 
and stated that, having considered the issue raised in the 
case, he did not deem it his duty to offer any argument 
on the matter. I t may therefore be taken that the appel
lant's contention in support of the validity of this Cana
dian legislation is not regarded as contrary to any Imperial 
interest. This of course does not affect in any way the 
pure question of law arising on the interpretation of the 
British North America Act, as that question has.been 
defined above. 

When a power is conferred to legislate on a particular 
topic it is important, in determining the scope of the 
power, to have regard to what is ordinarily treated as 
embraced within that topic in legislative practice and par
ticularly in the legislative practice of the State which has 
conferred the power. Thus in considering what might be 
appropriately and legitimately enacted by the Dominion 
Parliament under its power to legislate in relation to 
"bankruptcy and insolvency," it was considered relevant 
to discuss the usual contents of bankruptcy statutes: Royal 
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Bank of Canada v. Larue (1). Now from early times the [1933] A.C. 
customs legislation of the Imperial Parliament has con- CEOFT 

tained anti-smuggling provisions authorizing the seizure of D u^pH T 

vessels having dutiable goods on board when found _^— 
" hovering " off the coast within distances substantially in Territorial 
excess of the ordinary territorial limits. So far back as j ^ 6 ^ ^ 
[166] 1768 there is to be found in the statute 9 Geo. I l l , Case. 
c. 9, s. 22, legislation authorizing the forfeiture of dutiable 
goods found in vessels " hovering" within two marine 
leagues of the shore. There are numerous subsequent en
actments of a similar character, and legislation of this N 

nature has been extended as far as to twenty-four miles 
from the coast. So familiar indeed are such provisions in 
the history of British customs legislation that the series of 
measures embodying them have come to be known com
pendiously as the '' Hovering Act." Although these Acts 
have now all been repealed, the Customs Consolidation Act 
of 1876, by s. 179, authorized the forfeiture of any ship 
belonging wholly or in part to British subjects, or having 
half the persons on board subjects of Her Majesty, if found 
with prohibited goods on board within three leagues of 
the coast of the United Kingdom. In the case of other 
vessels not British the limit is fixed at one league from 
the coast. The previous Imperial Act of 1853 (16 & 17 
Vict., c. 107), which was in force when the British North 
America Act was passed, dealt, in s. 212, with even greater 
distances from the coast. I t is not without interest to 
note as a matter of history that the risk of illicit trade 
beween the French Island of St. Pierre and His Majesty's 
North American possessions was the subject of special 
legislation in a statute of 1763, 4 Geo. Ill , c. 15, by s. 35 
of which any British ship " hovering " within two leagues 
of St. Pierre and Miquelon might be seized and forfeited. 

It will thus be seen that when the Imperial Parliament 
m 1867 conferred on the Parliament of Canada full power 
to legislate regarding customs, it had long been the prac
tice to include in Imperial statutes relating to this branch 
of law executive provisions to take effect outside ordinary 
territorial limits. The measures against " hovering " were 
no doubt enacted by the Imperial Parliament because they 
were deemed necessary to render anti-smuggling legislation 

(1) (1928) A.C. 187; Cam., vol. II , 455. 
53524-12J 
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[1933] A.c. effective. In these circumstances it is difficult to conceive 
CBOKT that the Imperial Parliament in bestowing plenary powers 

DUNPHT
 o n t n e dominion Parliament to legislate in relation to 

— customs should have withheld from it the power to enact 
Territorial provisions similar [167] in scope to those which had long 
wSation k e e n a n integral part of Imperial customs legislation and 

Case, which presumably were regarded as necessary to its effi-
cacy: cf. Attorney-General for Canada v. Cain (1). The 
British North America Act imposed no such restriction in 
terms and their Lordships see no justification for inferring 
it, nor do they find themselves constrained to import it by 
any of the cases to which they were referred by the re
spondent, for these cases are not in pari materia. 

Their Lordships' attention was drawn to s. 3 of the 
Statute of Westminster, 1931, by which it is 
declared and enacted that the Parliament of a Dominion, has full power 
to make laws 'having extra-territorial operation, 

and it was suggested that this section had retrospective 
effect. In the view which their Lordships have taken of 
the present case it is not necessary to say anything on this 
point beyond observing that the question of the validity 
of extra-territorial legislation by the Dominion cannot at 
least arise in the future. 

The result is that their Lordships will humbly advise His 
Majesty that the appeal be allowed, the judgment of the 
Supreme Court of Canada reversed, and the judgment of 
the Supreme Court of Nova Scotia restored. The appel
lant will have the costs of the appeal and in the Supreme 
Court of Canada. 

Solicitors for appellant: Charles Russell & Co. 

Solicitors for respondents: Lawrence Jones & Co. 

(I) (1906) A.C. 542; Cam., vol. I, 631. 
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LOWER MAINLAND DAIRY PRODUCTS 
ADJUSTMENT COMMITTEE 

v. 

CRYSTAL DAIRY, LIMITED 

(1933) A.C. 168 

ON APPEAL FROM THE COURT OF APPEAL OF BRITISH COLUMBIA 

Canada (British Columbia)—Legislative power—Taxation—Adjustment of 
profits between traders—Levies on dairy farmers—Agriculture—Dairy 
Products Sales Adjustment Act, 1929 (Stat, of B.C., 1929, c. 20)— 
British North America Act, 1867 (SO & 81 Vict., c. 3), s. 9B, head 2; 
s. 95. 

Because it was more profitable to dairy farmers in British Columbia to sell 
their milk in a fluid form than to sell products manufactured from 
it, the market for fluid milk became glutted. As a remedy the Pro
vincial legislature passed the Dairy Products Sales Adjustment Act, 
1929 (amended in 1930 and 1931), authorizing the appointment of an 
Adjustment Committee in any district in which the dairy farmers 
petitioned for one. Where a Committee was appointed the farmers 
had to make returns to it, and a farmer selling fluid milk had to pay 
to the Committee a levy assessed according to the quantity he had 
sold; the total of these levies, which together made up the difference 
in value of the milk disposed of in the two forms, was to be appor
tioned by ithe Committee among the farmers who had sold milk 
products. The expenses of the Committee were to be met by a 
further levy on the farmers. Both levies were recoverable as debts. 

Held, that both levies were taxes, and, as they would tend to affect the 
price of commodities, they were indirect taxes, and the Aot was there
fore ullia vires the Province having regard to s. 91, head 3, and 
s. 92, head 2, of the British North America Act, 1867; it was unneces
sary to determine whether the Act was invalid also under s. 91, head 2, 
as being for the regulation of trade and commerce. The Aot was not 
in relation to agriculture so as to be within s. 95. 

Workmen's Compensation Board v Canadian Pacific Ry. Co. (1920) A.C. 
184 (1) distinguished. 

Judgment of the Court of Appeal of British Columbia affirmed. 

APPEAL (No. 28 of 1932) from a judgment of the 
Court of Appeal of British Columbia (January 5, 1932) 
affirming a judgment of Murphy J. (September 6, 1931). 

[169>] The appellants brought an action against the re
spondents in the Supreme Court of British Columbia for a 

_*PHBSBNT:—Lord Tomlin, Lord Thankerton, Lord Macmillan, Lord 
Wright, and Sir George Lowndes. 

SALES [1933] A.C. 

J\C* 

1932 

Nov. 10. 

(1) Cam., vol. H, 151. 
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[1933]A.C. mandamus directing the respondents to make to them cer-
LOWBR tain returns in accordance with the Dairy Products Sales 

MDTmTND Adjustment Act, 1929 (Stats, of British Columbia, 1929, 
PR&SSTS C' 2 0 ^ ** a m e n d e d b y c - 1 3 o f 1930> a n d c- 1 4 o f 1 9 3 L T h e 

ADJUSTMENT respondents by their defence pleaded that the above legis-
COMMITTEE lation w a s ultra vires the Provincial legislature under the 

CRYSTAL British North America Act, 1867. 
DuRY, ' 

LIMITED. The effect of the legislation in question appears from the 

judgment of the Judicial Committee. 
The Court of Appeal of British Columbia, affirming the 

judgment of the trial judge, held that the legislation was 
ultra vires on the ground that the levies imposed by the 
Act were taxes, and the taxation was not direct so as to 
be valid under s. 92, head 2, of the Act of 1867. 

1932. July 11, 12, 14, 15, 18. Maitland K.C. and 
Frank Gahan for the appellants. The Act was intra vires 
the Provincial legislature under the British North America 
Act, 1867, s. 92, head 13 (property and civil rights) and head 
16 (local and private matters); the appellants rely also 
upon s. 95, which authorizes laws as to agriculture in the 
Province. The levies were not taxes. The Act of 1867 
uses the word "taxation" to mean imposts to replenish the 
revenue of the Dominion or a Province; that agrees with 
the meaning of "tax" according to English cases: Brewster 
v. Kidgill (1); Baker v. Greenhill (2); Attorney-General 
v. Wilts United Dairies, Ltd. (3), affirmed by the House 
of Lords (4). The levies were merely part of a scheme 
for pooling the profits in a Provincial trade, without assist
ance from, or benefit to, the Provincial exchequer. The 
levies were for services rendered, and for that reason also 
were not taxes: Cotton v. The King (5). In Lawson v. 
Interior, etc., Committee of Direction (6); the legislation 
was invalid because its purpose was beyond the [170] 
powers of the Provincial legislature. If, however, the levies 
were taxes they were direct taxation falling upon the farm-

(1) (1697) 12 Mod. 166. (4) (1922) WN. 217. 
(2) (1842) 3 Q 3 . 148, 163. (5) (1914) A.C. 176, 195. 
(3) (1921) 124 L.T. 319, 322. (6) (1931) S.CH. 357. 
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(4) (1922) W N. 217. 
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(6) (1931) S.C.R. 357. 
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ers: In re Validity of Manitoba Act (1) , affirmed by the U933] A.C. 
Board, Attorney-General for Manitoba v. Attorney-General LOWER 
for Canada (2 ) . No tendency to pass the levies on to con- f > ^ N D 

sumers was shown, nor is tha t necessarily the t rue tes t : PRODUCTS 

Halifax Corporation v. Fairbanks' Estate (3 ) . If the levies ADJUSTMENT 
were taxes they were direct taxation, as in the case of the G O M M I T I E E 

contributions considered in Workmen's Compensation Board CETSTAL 

v. Canadian Pacific By. Co. (4 ) . T h a t case is not an LIMITED. 

authority tha t the levies were taxes, because there the 
contributions were paid into the Provincial revenue. Fur
ther, the levies could be assessed upon the dairy farmers 
under s. 92, head 9, of the Act. An impost under tha t head" 
may be direct or indirect taxation: Lawson v. Interior, etc., 
Committee of Direction (5) . Tha t view was mentioned in 
Attorney-General for Quebec v. Reed (6) without a decision 
whether or not it was correct. The Dominion Parliament 
could not validly have passed the Act now in question: In 
re Board of Commerce Act, 1919 ( 7 ) ; Toronto Electric 
Commissioners v. Snider (8) . 

Tilley K.C. for the respondents. The levies were com-
pulsorily imposed under s tatutory powers for a public pur
pose, and were recoverable b y action; they were therefore 
taxes: City of Halifax v. Nova Scotia Car Works Ltd. ( 9 ) ; 
Cite de Montreal v. Ecclesiastiques du Seminaire de St-
Sulpice (10) ; Lawson v. Interior, etc., Committee of Direc
tion (11). There would be a tendency to pass on the levy; 
The Act contemplated a rise in prices. The taxation there
fore was indirect, and the Act invalid: Attorney-General 
for British Columbia v. Canadian Pacific Ry. Co. (12) and 
cases there referred to ; Attorney-General for British Colum
bia v. McDonald Murphy Lumber Co. (13) in Workmen's 
Compensation Board v. Canadian Pacific Ry. Co. (4) the 
Act did not impose a tax upon a [171] commodity; al
though the contributions under the Act there considered 
were paid into the Provincial revenue they were allocated, 
as in this case, to a particular purpose. T h e Act was also 

(1) (1924) S.C.R. 317, 322. (7) (1922) 1 A.C. 191. 
(2) (1925) A.C. 561. (8) (1925) A.C. 396. 
(3) (1928) A.C. 117. (9) (1914) A.C. 992. 
(4) (1920) A.C. 184. (10) (1889) 14 App. Gas. 660. 
(5) (1931) S.CU,. 357, 363, 364. (11) (1931) S.C.E. 357, 362. 
(6) (1884) 10 App. Oas. 141, 144. (12) (1927) A.C. 934. 

(13) (1930) A.C. 357. 
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1933] A.C invalid, because, as was held in Lawson's case (1) with re-
LOWER gard to the Act there in question, it conflicted with the 

^DUET™ P o w e r of the Dominion Parliament under s. 91, head 2, 
PRODUCTS to regulate trade and commerce. The manufactured prod-

A.DJUSTMBNT nets passed outside the Province in the course of trade, and 
COMMITTEE t h e d a i r y farmerg selling fluid milk were assessed for the 

CRYSTAL benefit of the exporters of milk products. The power under 
LIMITED, S. 91, head 2, has been rather overlooked. Where that 

power overlaps the Provincial power under head 13 of s. 
92, the Dominion power prevails. A Province cannot legis
late to regulate a trade which may pass outside the Prov
ince; nor can the power to impose direct taxation be used 
as a method of regulating a trade. The civil rights re
ferred to in s. 92, head 13, are personal rights in the Prov
ince. The judgments of the Board dealing with the conflict 
between s. 91, head 2, and s. 92, heads 13 and 16, do not 
support the view that a Province can legislate so as to deal 
with trade as trade. (Reference was made to Citizens Insur
ance Co. v. Parsons (2); Bank of Toronto v. Lambe (3); 
John Deere Plow Co. v. Wharton (4); Attorney-General for 
Canada v. Attorney-General for Alberta (5); Board of 
Commerce Act, 1919 (6); Proprietary Articles Trade Asso
ciation v. Attorney-General for Canada (7)). Further, the 
Act is invalid, because it is repugnant to, and unworkable 
with, the Combines Investigation Act (R.S., Can., 1927, 
c. 26), which the Board held to be valid in the case last 
mentioned. For that reason, as well as having regard to 
its provisions, the Act is not within s. 95. 

Maitlavd K.C. in reply. The trade dealt with by the 
Act was a Provincial trade, and there is no decision of the 
Board that a Provincial legislature cannot deal with a trade 
of that nature. If the adjustment levy was not a tax then 
the T172] expenses levy was valid as being merely ancil
lary to competent legislation. 

Nov. 10. The judgment of their Lordships was deliv
ered by 

LORD THANKERTON.—This appeal arises out of an action 
by the appellants for a mandamus commanding the re-

(1) (1931) S.C.R. 357. (4) (1915) A.C. 330. 
(2) (1881) 7 App. Cas. 96. (5) (1916) 1 A.C. 588. 
(3) (1887) 12 App. Ces. 575. (6) (1922) 1 A.C. 191. 

(7) (1931) A.C. 310. 
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spondents, as a " distributor" as defined by s. 2 of the [1933] A.c. 
Dairy Products Sales Adjustment Act, being c. 20 of the LOWER 

Statutes of British Columbia, 1929, as amended by the M ^ S T " > 

Statutes, 1930, c. 13, and 1931, c. 14 (hereinafter called PK™™*S 

"the Act of 1929"), to make forthwith to the appellants, ADJUSTMENT 

an incorporated Committee appointed under the Act of CoMMITTEB 

1929, returns of all milk or manufactured products pur- CRYSTAL 

chased or received by the respondents from dairy farmers LIMITED. 

as defined by the Act and for damages. 
The action was brought in the Supreme Court of British 

Columbia, and is contested by the respondents on the 
ground that the Act of 1929 is ultra vires and beyond the 
competence of the legislature of the Province of British 
Columbia. 

The case was tried by Murphy J., who gave judgment 
on September 26, 1931, dismissing the action. On an 
appeal by the present appellants, the Court of Appeal of 
British Columbia affirmed the judgment of Murphy J. on 
January 5, 1932, and the appellants now appeal from that 
judgment. 

Sect. 3 of the Act of 1929 authorizes the Lieutenant-
Governor in Council, upon a petition supported by 66 per 
cent of the dairy farmers present at a meeting held in 
terms of s. 4, to appoint an Adjustment Committee, in 
such portion of the Province as may be set forth in the 
order, to ascertain and apportion between the dairy farm
ers the returns received from the sale of milk on the fluid 
market and the sale of manufactured products, which are 
defined as any product manufactured wholly from, or de
rived by any form of treatment from, milk. 

The appellant Committee were so appointed in 1929 for 
the Lower Mainland District of the Province. The chief 
market for disposal of fluid milk in that district is in the 
cities of Vancouver and New Westminster. 

[173] I t is common ground that disposal of milk in its 
fluid form affords a better return to the dairy farmer than 
its disposal in manufactured form, and, as the Act makes 
clear, the purpose of the legislature was to relieve conges
tion in the fluid milk market, caused by a shortage of 
demand. Broadly stated, this object is attained by the 
Committee fixing monthly the standard prices for fluid milk 
and manufactured products respectively and the weight and 
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[1933] A.C. quanti ty of each sold or disposed of by all the farmers in 
LOWEB the district, based on returns compulsorily obtained from 

MDAJEYND t n e m J arL(i thereafter apportioning the difference between 
PRODUCTS the total value of the sales of each, calculated a t the re-

ADJUSTMBNT spective standard prices, over the whole body of farmers, 
COMMITTEE m proportion to the weight of fluid milk sold or disposed 

CRYSTAL of by each farmer. Each farmer is then bound to con-
LIMITED. t r ibute his share of the apportionment to the Committee, 

who apportion and pay the total amount so received to 
the farmers who have sold or disposed of the manufactured 
products. This contribution by the farmers is hereinafter 
called the " adjustment levy." 

The expenses of the Committee are met by a compul
sory levy collected from the farmers, hereinafter called 
the " expenses levy." 

The adjustment levy and the expenses levy are both re
coverable by the Committee as a debt (s. 11), and the 
Committee may also require from the farmer an order for 
their amount on the purchaser of the farmer's milk or 
manufactured products (s. 9 (fiO). 

The main question a t issue between the parties is 
whether the imposition of these levies, or either of them, 
involves taxation within the meaning of ss. 91 and 92 of 
the British North America Act, 1867, and, if so, whether 
they constitute direct taxation within the meaning of s. 92, 
head 2, of the Act. Both the Courts below have held tha t 
both these levies are taxes and do not constitute direct 
taxation, and tha t the legislation is ultra vires of the Prov
ince. M. A. Macdonald J. felt bound by the decisions to 
hold, contrary to his personal view, t ha t t he adjustment 
levy was taxation and indirect; while holding tha t the 
expenses levy was. an indirect tax, he [174] doubted 
whether on tha t ground alone the whole Act would have 
to be regarded as ultra vires. 

I n the first place, it is clear, in the opinion of their Lord
ships, tha t the substantive provision of the Act of 1929 is 
to transfer compulsorily a portion of the returns obtained 
by the traders in the fluid milk market to the traders in 
the manufactured products marke t ; the other s ta tutory 
provisions afford the machinery by which this is enabled 
to be done. The decision of this appeal turns mainly, if 
not entirely, on whether such a compulsory transfer is with
in the legislative competence of the Province. 
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the farmers who have sold or disposed of the manufactured 
products. This contribution by the farmers is hereinafter 
called the "adjustment levy." 

The expenses of the Committee are met by a compul
sory levy collected from the farmers, hereinafter called 
the "expenses levy." 

The adjustment levy and the expenses levy are both re
coverable by the Committee as a debt (s. 11), and the 
Committee may also require from the farmer an order for 
their amount on the purchaser of the farmer's milk or 
manufactured products (s. 9 (g)). 

The main question at issue between the parties is 
whether the imposition of these levies, or either of them, 
involves taxation within the meaning of ss. 91 and 92 of 
the British North America Act, 1867, and, if so, whether 
they constitute direct taxation within the meaning of s. 92, 
head 2, of the Act. Both the Courts below have held that 
both these levies are taxes and do not constitute direct 
taxation, and that the legislation is ultra vires of the Prov
ince. M. A. Macdonald J. felt bound by the decisions to 
hold, contrary to his pel'SOnal view, that the adjustment 
levy was taxation and indirect; while holding that the 
expenses levy was. an indirect tax, he [174] doubted 
whether on that ground alone the whole Act would have 
to be regarded as ultra vires. 

In the first place, it is clear, in the opinion of their Lord
ships, that the substantive provision of the Act of 1929 is 
to transfer compulsorily a portion of the returns obtained 
by the traders in the fluid milk market to the traders in 
the manufactured products market; the other statutory 
provisions afford the machinery by which this is enabled 
to be done. The decision of this appeal turns mainly, if 
not entirely, on whether such .a compul'SOry transfer is with
in the legislative competence of the Province. 
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The appellants based their contention tha t the Act is d 9 3 3 ] A.C. 
intra vires of the Province (a) on head 13 of s. 92 of the LOWER 

Act of 1867—"property and civil rights in the P rov ince" ; M f £ ^ N I > 

(6) on head 16—" Generally, all matters of a merely local PRODUCTS 

or private nature in the Province," and (c) on s. 95 of ADJUSTMENT 

the Act of 1867, which empowers the legislature in each COMMITTEE 

Province to make laws in relation to agriculture in the CRYSTAL 

Province, so long as they are not repugnant to any exist- LIMTTED. 

ing law of the Dominion Parliament. 

The respondents founded (a) on head 3 of s. 91 of the 
Act of 1867, claiming tha t the Act of 1929 operated as 
taxation, and was not direct taxation, which is lawful to 
the Province under head 2 of, s. 92 of the Act of 1867; 
(6) tha t the Act of 1929 was an a t tempt to regulate trade 
in infringement of the reservation of t rade and commerce 
to the Dominion under head 2 of s. 91 of the Act of 1867; 
and (c) tha t it dealt with the merchanting of commodities 
and was not local in its operation, and was repugnant to 
existing legislation as to t rade combines. 

In the first place, the contention of the appellants tha t 
the Act of 1929 is a law relating to agriculture under s. 95 
of the Act of 1867 may be disposed of as untenable, for 
the Act of 1929 does not appear in any way to interfere 
with the agricultural operations of the farmers, and s. 21 
of the Act expressly prohibits the Committee from fixing 
prices at which milk or manufactured products may be 
sold, and from directing in what quanti ty, to whom or when 
milk [175] or manufactured products may be sold or dis
posed of by a dairy farmer. 

The main issue of this appeal is whether the adjustment 
levies are taxes, and, if so, whether they are direct taxes. 
If both these questions are to be answered affirmatively, 
it matters not tha t they incidentally affect property and 
civil rights in the Province, for taxation necessarily 'has 
that effect, and the closing words of s. 91 will exclude any 
operation of para. 16 of s. 92. I n tha t event it would be 
unnecessary to consider the remaining contentions of the 
respondents. 

In the opinion of their Lordships, the adjustment levies 
are taxes. They are compulsorily imposed by a statutory 
Committee consisting of three members, one of whom is 
appointed by the Lieutenant-Governor in Council, the 
other two being appointed b y the dairy farmers within 
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[1933]A.C. the district under s. 6 of the Act. They are enforceable 
LOWER by law, and a certificate in writing under the hand of the 

MDAIRTNI> c n a i r m a n of the Committee is to be prima facie evidence 
PRODUCTS in all courts tha t such amount is due by the dairy farmer 

ADJUSTMENT is- H ) . A dairy farmer who fails to comply with every 
COMMITTEE determination, order or regulation made by a Committee 

CKTSTAL under the Act is to be guilty of an offence against the Act 
LIMITED. (S- 13), and to be liable to a fine under s. 19. Compulsion 

— is an essential feature of taxation: City of Halifax v. Nova 
Scotia Car Works Ltd. (1 ) . Their Lordships are of opinion 
tha t the Committee is a public authority, and tha t the im
position of these levies is for public purposes. Under s. 22 
the Lieutenant-Governor in Council has power to suspend 
the functions of a Committee, if its operations are adverse
ly affecting the interest of consumers of milk or manufac
tured products, and the Committee is to report annually 
to the Minister and to send him every three months the 
auditor's report on their accounts (s. 12, sub-s. 2, and s. 8a) . 
The fact tha t the moneys so recovered are distributed as 
a bonus among the traders in the manufactured products 
market does not, in their Lordships' opinion, affect the tax
ation character of the levies made. The district here affect
ed is a considerable par t of the whole Province, bu t the 
[176] Act might have still wider application within the 
Province. While not saying tha t these elements are ex
haustive of the elements which might be found in other 
cases to point to the same conclusion, their Lordships are 
of opinion tha t they are sufficient to characterize the ad
justment levies in the present case as taxes. Somewhat 
similar considerations led Duff J. to the same conclusion 
as regards the levy for expenses in Lawson's case (2) , 
though the other members of the Court do not appear to 
have found i t necessary to express any opinion on tha t 
ground of judgment, the main ground of decision being 
on " t h e regulation of trade and commerce." 

I t seems to follow tha t the expenses levies in the present 
case, whieh are ancillary t o the adjustment levies, must 
also be characterized as taxes. 

The principles on which taxes are to be classified as 
direct or indirect are now well established b y decisions of 
this Board, which i t is quite unnecessary to recapitulate. 

(1) (1914) A.C. 992, 998. (2) (1931) S.C.B.. 357, 362. 
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They are summarized in Attorney-Oeneral for British [1933] A.C. 
Columbia v. Canadian Pacific Ry. Co. (1) . The adjust- LOWER 
ment levies are imposed on traders in the fluid milk market M £ 5 ^ . N D 

in proportion to the weight sold or disposed of by each PKODUCTS 

of them calculated at the standard price; the expenses ADJUSTMENT 

levies are imposed " on milk and (or) manufactured prod- COMMITTEE 

ucts sold or disposed of." In effect, both levies are im- CRYSTAL 

posed on the sale of commodities by the persons taxed, LIMITED. 

and, in their Lordships' opinion there can be little doubt — 
that such taxes have a tendency to enter into and affect the 
price which the taxpayer will seek to obtain for his com
modities, as is the case with excise and customs. That" 
tendency is likely to be enhanced in the present case by 
the limitation of competition among the dealers in the 
fluid milk market, which seems to follow from the com
pensating bonus given to those who deal in the less re
munerative market for manufactured products. 

The distinction between the present class of tax and 
that class of direct tax of which the assessments for the 
workmen's compensation fund were an example (Work
men's Compensation [177] Board v. Canadian Pacific Ry. 
Co. (2)) is pointed out in the judgment of the Board in 
that case. Lord Haldane, in delivering the judgment, says: 

Nor can i t be suoeessfuUy contended that the Province had not a 
general power to impose direct taxation in .this form <m the respondents 
if for Provincial purposes. In Bank oj Toronto v. Lambe (3) it waa de
cided by the Judicial Committee that a Province could impose direct 
itaxes in aid of its general revenue on a number of banks and insurance 
companies carrying on business within the Province, and none the less 
that some of them were, like the respondents, incorporated by Dominion 
statute. The .tax in that case was not a general one, and it was imposed, 
not on profits nor on particular transactions, but on paid-up capital and 
places of business. 

The tax in tha t case was assessed according to the 
amount of the employers' pay-rolls. The tax here is im
posed on the proceeds of particular transactions. Their 
Lordships are of opinion tha t both t he levies here are 
indirect taxes. I t is therefore unnecessary to consider the 
remaining contentions of the respondents. 

Their Lordships are therefore of opinion tha t t he Act of 
1929, as amended, was not within the legislative compe-

(D (1927) A.C. 934, 937. (2) (1920) A.C. 184, 190; Cam., 
vol. n , 151, 156. 

(3) 12 App. Cas. 575; Cam., vol. I, 378. 
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[1933] A.C. tenee of the Province, and that the decision of the Courts 
LOWER below was correct. They will humbly advise His Majesty 

MD«KYND ^ a t *^e Judgment appealed from should be affirmed and 
PRODUCTS that the appeal should be dismissed. 

SALES * ^ 

^OMMJTME * n accordance with an arrangement between the parties 
v. there will be no order as to costs. 

CRYSTAL 

LJMSESB Solicitors for appellants: Blake & Redden. 

Solicitors for respondents: Gard, Lyell & Co. 
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CONSOLIDATED DISTILLERIES, LIMITED, 

and Another 

v. 

THE KING 

(and Connected Appeals) 

(1933) A.C. 508 

ON APPEAL FROM THE SUPREME COURT OE CANADA 

Canada—Exchequer Court—Jurisdiction—Revenue—Export bond—Goods 
withdrawn from bonded warehouse—Action on bond—Conditions of 
bond—Satisfaction of collector—Fabricated documents—Exchequer 
Court Act (R£., Can., 1927, c. Si), JI. SO—British North America Act, 
1867 (SO & SI Vict., c. S), s. 101. 

Sect. 30 (.d) of the Exchequer Court of Canada, which provides that that 
Court shall have original jurisdiction "in all other actions and 
suits of a civil nature . . . in which the Grown is plaintiff or 
petitioner," should be read, in view of the preceding subsections, as 
con fined to actions and suits in relation to some subject-matter in 
regard to which legislation is within the competence of the Dominion. 
So read the provision is intra vires under s. 101 of the British North 
America Act, 1867, and gives the Exchequer Coomb jurisdiction in an 
action by the Crown upon a bond entered into pursuant to the 
Inland Revenue Act of Canada upon .the withdrawal of goods from 
a bonded warehouse for the purpose of export. 

Upon the true construction of the printed departmental form of bond 
used in those circumstances the bond becomes void if the obligor 
accounts for the goods to the satisfaction of the collector of inland 
revenue. That condition is performed where the collector, acting upon 
apparently genuine official documents certifying the landing of the 
goods at the foreign port, has cancelled the bond by making an emtry 
in his book of record, even if, without the knowledge of the collector 
or the obligor, the documents have been fabricated. 

Judgment of the Supreme Court of Canada (1922) S.C.R. 419 affirmed as 
to jurisdiction, but reversed as to liability on the bonds. 

CONSOLIDATED APPEALS (No. 80 of 1932) by 
special appeal from three judgments of the Supreme 
Court of Canada (March 15, 1932) affirming three judg
ments of the Exchequer Court (March 13, 16, 17). [509] 

Each of the three actions giving rise to the consolidated 
appeals was brought by the Crown in the Exchequer Court 
of Canada on a bond or bonds given by the respective 
appellants to the Crown in 1924 pursuant to the Inland 
Revenue Act (U.S., Can., 1906, c. 51) and the regulations 

PRESENT:—Lord Aitkin. Lord Tomlin, Lord Thanfcerton, Lord Russell 
of Killowen, and Lord Macmillan. 
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I19SLA,C" ma ,de thereunder, in respect of cases of spirits withdrawn 
CONSOLI- from, a bonded warehouse in Ontario for the purpose of 

DISTDSEB- export. The penal sum named in each bond was double 
Ess, LIMITED the amount of the excise duty which would have been 
THE KING, payable on the goods, the total penalties under the twelve 

~~~~ bonds sued on being $587,400. 
Two questions arose upon the present appeal: (1) 

Whether the Exchequer Court had jurisdiction in the 
actions; (2) whether the liability of the appellants upon 
the bonds had been discharged. A further quest ion-
namely, whether the appellants, if liable, were liable for 
the full amount of the sums named in the bonds, was dealt 
with in the Courts in Canada, but a decision in the present 
appeal became unnecessary. 

The facts and the material statutory provisions appear 
from the judgment of the Judicial Committee. 

The Supreme Court of Canada (Anglin C.J. and Duff, 
Rinfret and Lamont JJ.) , affirming the judgment of 
Maclean J. in the Exchequer Court, held that the Ex
chequer Court had jurisdiction in the actions, and that 
the present appellants were liable to the full amounts 
stated in the bonds. The proceedings in the Supreme 
Court are reported at (1932) S.C.R. 419; those in the 
Exchequer Court at (1931) Ex. C.R. 85. 

1933. March 20, 21, 23. Tilley K.C. and Horace 
Douglas for the appellants. On the true construction of 
the bonds they were to be void if the appellant company 
"shall account for the goods to the satisfaction of the 
collector." That alternative condition was performed. 
The evidence shows that the collector accepted the docu
ments as proving that the spirits had been landed at the 
foreign port. He cancelled the bonds within the time pro
vided for cancellation by [510] regulation 17. If there was 
any fraud in connection with the documents, it was not 
shown that the appellants were parties to it. Under U.S., 
Ont., 1927, c. 107, s. 30, the landing certificates are to be 
presumed to have been correct. The bonds, having been 
cancelled pursuant to the regulations, afforded no cause 
of action. 

Further, the Exchequer Court had not jurisdiction to 
try the actions. The appellants concede that under s. 101 
of the British North America Act, 1867, the Parliament 
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of Canada had power, ancillary to its power as to excise, [1933] A.C. 
to confer jurisdiction to enforce the bonds, but s. 30 of the CONSOLI-

Exehequer Court Act has not that effect. The actions were _DATED 

not " to enforce any law of Canada" so as to be within ms, LIMITED 

s. 30(a ) ; they were to enforce civil obligations. So far THBKING. 

as s. 30 (d) would appear to confer jurisdiction in the — 
actions it was ultra vires. Having regard to s. 92, heads 
13 and 14, it was not competent to the Dominion Parlia
ment to confer jurisdiction to try actions to enforce civil 
obligations in a Province: Consolidated Distilleries v. Con
solidated Exporters Corporation (1). The principle ap
plied in Attorney-General v. Walker (2) and Beg. v. Fin-
layson (3) that the Crown can sue in any Court is subject 
to the statutory jurisdiction of the Court. 

In any case the appellants were not liable on the bonds 
for more than the loss or damage actually sustained by the 
revenue; neither the Inland Revenue Act nor the regula
tions provided for bonds for penal sums: Clark v. Barnard 
(4); U.S. v. Zerbey (5). (Reference was made also to 
Carling Export Brewing and Malting Co. v. The King (6). 

Howell K.C. and Frank Gahan (with them Plaxton 
K.C.) for the appellants. By s. 101 of the British North 
America Act, 1867, the Parliament of Canada had power 
to establish additional Courts 
for the administration of the laws of Canada, 
which includes all laws then in force, whether Imperial, 
Dominion or Provincial, and the power is expressed [511] 
to be 
notwithstanding anything in ithis Aot. 

The power under s. 101, therefore, was not subject to the 
Provincial powers under s. 92: Valin v. Langlois (7). If 
there is an overlapping of the powers of the Dominion and 
the Province the former prevails: Crown Grain Co. v. 
Day (8); In re Silver Brothers, Ld. (9). The bonds being 
the property of the Dominion, the Dominion had exclusive 
power to legislate as to the method of enforcing them: 
Burrard Power Co. v. The King (10). Sect. 30 (d) of the 
Exchequer Court Act, therefore, was intra vires, even if its 
words are given the widest interpretation. Further, there 

(1) (1930) S.C.B.. 631. (6) (1931) A.C. 435. 
(2) (1877) 25 Grant, 233. (7) (1879) 5 App. Gas. 115. 
(3) (18S7) 6 Ex. C I . 202. (8) (1908) A.C. 504. 
(4) (1883) 108 TJS. 436. (9) (1932) A.C. 514, 521. 
(5) (1926) 271 TLS. 332. (10) (1911) A.C. 87. 
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[1933] A.C. i s a presumption that the Parliament of Canada intended 
CONSOU- to legislate within its powers, and the section should be so 

DKinxBE- interpreted if possible: Macleod v. Attorney-General for 
ass,LIMITED New South Wales (1); Attorney-General for Canada v. 
THE KING. Gain (2) ; Attorney-General for Ontario v. Reciprocal In-

surers (3). Having regard to the matters dealt with in 
the section, sub-s. (d) can be construed as confined to 
matters within the legislative power of the Dominion. 
Consolidated Distilleries v. Consolidated Exporters Cor
poration (4) is distinguishable; it related to a third party 
proceeding, and the judgments, recognized that the Ex
chequer Court had jurisdiction in an action by the Crown 
to enforce an excise bond. The Court had jurisdiction also 
under s. 30 (a), because the bonds having been given in 
compliance with a law of Canada, actions to enforce them 
were actions to enforce that law. 

Upon the true construction of the bonds they were to 
be void only if the goods were exported and entered at the 
named port. Having regard to ss. 68 and 140 of the In
land Revenue Act, and regulations 16 and 17, that was the 
essential condition of the bonds. The words relied on for 
the appellants did not form an alternative condition, but 
merely a method of proof. The documents were concur
rently found to be fraudulent and the cancellations made, 
acting upon them, were unauthorized and inoperative. 

[512] The appellants were liable to the full amount of 
the bonds, even if no fraud on their part was proved: Rex 
v. Dixon (5). Tilley K.C. in reply. The legislative power 
of the Dominion under s. 91, head 1, of the British North 
America Act, 1867, with regard to " the public debt and 
property " does not extend to all property which it may 
acquire. 

April 10. The judgment of their Lordships was deliv
ered by 

LOED RUSSELL OP KILLOWEN.—These are three appeals 
(consolidated into one) from three judgments of the 
Supreme Court of Canada affirming the judgments of the 
Exchequer Court of Canada delivered in three actions 
which had been brought by the Crown for the purpose 

(1) (1891) A.C. 455. (3) (1924) A.C. 328. 
(2) (1906) A.C. 542. (4) (1930) S.C.R. 531. 

(5) (1822) 11 Price 204. 
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of recovering moneys alleged to be due under certain [1933] A.c. 
bonds executed by the appellants in favour of the Crown CONSOM-

in the circumstances hereinafter mentioned. The appel- ^ t ^ m . 
lants Hume and King are parties to all or some of the ms, LIMITED 

bonds, but where subsequently used in this judgment the THE KING. 

word " appellants " refers to Consolidated Distilleries Ld. 
only. 

The bonds in question were given in pursuance of the 
provisions of the Inland Revenue Act (R.S., Can., 1906, 
c. 51) and the regulations thereunder, in respect of the 
export of certain spirits which had, pursuant to s. 61 of-
the said Act (hereinafter referred to as " the Revenue 
Act") , been deposited in an excise bonding warehouse at 
Belleville, Ontario, and on which, accordingly, no excise 
duty had been paid. 

The relevant provisions of the Revenue Act in regard 
to the export from Canada of spirits so deposited are ss. 
58, 68, 140 and 142, which run thus:— 

58. No goods, subject to a duty of excise under ifchis Act, shall be 
removed from any distillery, malt-house, brewery, tobacco manufactory, 
cigar manufactory, bonded manufactory or other premises subject to ex
cise, licensed as herein provided, or from any warehouse in which they 
have been bonded or stored, until the duty on such goods has been 
paid or secured by bond in the manner by law required. 

68. Goods warehoused under this Act may be transferred in bond, 
and may be exported or 'removed from one warehouse [513] to another, 
without payment of duty, under such, restrictions and regulations as the 
Governor in Council deems necessary. 

140. The Governor in Council may make such regulations for the 
warehousing and for the ex-warehousing, either for consumption, for re
moval, for exportation, or otherwise, of goods subject to a duty of excise, 
and for giving effect to any of the provisions of this Act and declaring 
the true intent thereof in any case of doubt as to him seems meet. 

142. All regulations made under this Aot, whether made by the 
Governor in Council or departmental, shall have the force of law, and 
any violation of any such regulation shall subject the holder of a licence 
under ifchis Aot, or any other peason in tthe said regulations mentioned, to 
such penalty or forfeiture as is, by the said regulations, imposed for such 
violation, and the same shall be enforced in like manner as other penal
ties and forfeitures imposed by this Act.) 

Certain regulations appear to have been made, which 
were approved by Orders in Council and which contain the 
following provisions: 

15. Entry of goods ex-warehouse for exportation must be made on 
- e forms sanctioned by the department, and must contain an. exact epeci-
Bcafeon of the goods intended for exportation: see s. 10. With every such 
««try, an export bond shall be taken in the paiescrfljed form. 
^ ^ 6 - J ^ P ° r t bonds shall be conditioned for the due delivery of the 
8°ods bonded at the pkee designated in the entry witMa a specified time, 
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[1933] A.C. which time in any case shall not exceed the time usually necessary for 
'—'— 1he performance of the "voyage or journey by the conveyance adopted 

GONSOLI- (gjioyyjjjo, a reasonable time for detention within the discretion of the 
DATED 

DiSTixiiER- collector) and for returning the vouchers by the next mail; and in no 
IBS, LIMITED case shall the period allowed for the cancellation of the export bond 

v. exceed six months unless special authority has been granted by the 
THEKING. d c p a r t m e n t . 

17 In all cases where the exportation out of Canada is 
by a bonded railway, or by a vessel clearing for a port outside of Canada 
and plying on a published route and schedule, with first port of call a 
port outside of Canada, such [514] evidence of exportation of the goods 
as is above herein provided for, shall operate as a cancellation of the bond, 
notwithstanding the actual terms of the obligation of the bond. 

In all other cases the bond shall not be cancelled, un
less: 

(1) Within the period named in said bond, there be produced to the 
proper collector or officer of customs and excise the duly authenticated 
certificate of some principal officer of customs at the place to which, the 
goods were exported, stating that the goods were actually landed and left 
at some place (naming it) out of Canada, as provided by the said bond; 
or (2) Within the period of three months from the date of the exporta
tion of the goods, evidence satisfactory to the commissioner of customs 
and excise shall be furnished to him that the goods so undertaken to be 
exported shall not have been re-landed in Canada, or if re-landed in 
Canada, that the proper entry has been made at customs and the proper 
duties paid thereon. 

Where a shortage occurs in goods so forwarded, ex-warehouse for 
exportation, and same are not accounted for by exportation from out of 
Canada to the department of customs and excise on export entry No. 
B-13, it is the duty of the collector of customs and excise at the frontier 
port where such goods were short received for exportation, to notify the 
collector of customs and excise of the port from which such goods were 
shipped for exportation, when the collector of customs and excise for said 
port shall require the consignor to pass entry, and pay the lawful duty 
payable upon the goods short delivered at the frontier port, in accordance 
with the regulations contained in departmental circular No. G. 797. 

No form of bond was prescribed by the Revenue Act or 
by the regulations; but a printed departmental form of 
bond was in fact used. 

The relevant facts may now be stated. It will, their 
Lordships think, be sufficient if the facts relating to one 
action only are stated in detail, attention being drawn to 
any material difference which exists in regard to the others. 
For this purpose they select the first action (No. 9370). 

On February 4 and 5, 1924, the appellants received orders 
from a customer, Consolidated Exporters Corporation, Ltd., 
[515] to ship altogether 4,250 cases of spirits to John 
Douglas & Co., Corinto, Nicaragua. The cases were taken 
out of the excise bonding warehouse at Belleville and sent 
by rail to Vancouver, where they were placed on board 
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Douglas & Co., Corinto, Nicaragua. The cases were taken 
out of the excise bonding warehouse at Belleville and sent 
by rail to Vancouver, where they were placed on board 
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the steamship Malahat, the master of that vessel signing [W33] A.C. 
four " Entry for export ex-warehouse " forms, which cov- CONSOLI-

ered respectively 1,000, 1,250, 1,000 and 1,000 cases, as D ™ ^ . 
having received the goods " on board the steamship Mala- iEs,LiMrnsD 
hat for exportation to John Douglas & Co., Corinto, Nicar- THE KING. 

agua. Two thousand two hundred and fifty cases were 
taken out of the warehouse on February 8, 1924, and on 
that date two bonds were executed by the appellants and 
Hume, one in a sum equal to double the amount of duty 
in respect of 1,250 cases, the other in a sum equal to double 
the amount of duty in respect of 1,000 cases. On February 
12, 1924, two further bonds were executed by the same 
parties in sums amounting altogether to double the amount 
of duty in respect of the balance of 2,000 cases which were 
taken out of the warehouse on that day. The Malahat 
sailed from Vancouver on February 23, 1924. As appears 
from her "Report outwards," two of the 2,000 cases 
never reached the Malahat; they apparently disappeared 
in transit from Belleville, and on them duty has been paid. 

On April 7, 1924, the appellants notified the collector 
of customs and excise at Belleville (Mr. Green) that the 
owners of the Malahat had received instructions from the 
shippers (Consolidated Exporters Corporation Ld.) and the 
consignees (John Douglas & Co.) to discharge the cargo 
at Buenaventura, Colombia, in place of Corinto, Nicaragua, 
and requested him to make a note of the fact on his 
records. 

The appellants subsequently received from the shippers 
four "Entry for export ex-warehouse forms," covering re
spectively in 1,250, 1,000, 998 and 1,000 cases upon each 
of which appeared the following certificate: 

I, G. W. Yates, do hereby centify that the same identical goods 
described and contained in the within export entry have been landed 
at the port of Buenaventura in Colombia and have been duly delivered 
over to the customs. Witness my hand and seal of office this 21 day 
of Marzo 1924. G. W. Yates. 

[»16] There appeared upon the document a stamp, or 
seal, purporting to be the stamp or seal of the British con
sular agency, Buenaventura, and there were pasted on the 
document what purported to be two tax stamps of the 
British consular agency, Buenaventura, with the date 
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[19333A.C. March 21/24. At the foot of the form is to be found the 
CONSOLI- following printed note: 

DATED Note.—If the goods are exported to Great Britain or any British 
IRK TmrriiiD €°l°ny o r possession, this certificate may be signed by any principal 

' w_ officer of customs or of colonial revenue at the place to which the goods 
THE KING, are exported, or if such goods are exported to any place in any foreign 

country, it may be signed by any officer of customs therein, or any British 
or foreign consular or vice-consul resident there. 

These four documents were forwarded by the appellants 
to Mr. Green, in a letter dated April 24, 1924. Mr. Green, 
acting upon those documents, cancelled the four bonds by 
making entries in the record book to show that they were 
cancelled. According to practice, the bonds were not de
livered up, but remained on the file at the excise office 
where they had been placed when the goods were being 
shipped. 

The Malahat returned to Vancouver in ballast on May 
15, 1924, bringing with her a bill of health and foreign 
clearance, both dated April 5, 1924, the former purporting 
to be given by the British Consul at Buenaventura, and 
the latter purporting to grant permission from the port 
authority at Buenaventura for the Malahat to sail that 
day for Vancouver direct in ballast. 

In truth, the Malahat never went to Buenaventura. She 
sailed right down the coast to a point about twelve miles 
south of the boundary between the United States and 
Mexico, and discharged her cargo into sundry vessels at 
various points from twenty to fifty miles out at sea off the 
coasts of California and Lower California. Having dis
posed of her cargo, she received the bill of health and 
foreign clearance above mentioned, from a vessel on the 
high seas, and returned to Vancouver. 

In the second action (No. 9371) the facts are substan
tially the same. The goods, however, were taken from an 
excise [517] bonding warehouse at Vancouver, and were 
shipped on board the steamship Prince Albert, for delivery 
to W. 0. Watson at Chiperinco, Guatemala. Subsequent
ly, notice was given to the collector at Vancouver of a 
change from Chiperinco to Buenaventura. The appellants 
received a landing certificate signed by the British consular 
officer at Buenaventura, stating that the goods had been 
delivered to the customs there. The Prince Albert never 
went to Chiperinco. On production of this certificate the 
collector at Vancouver cancelled the one bond which had 
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been given, by writing the word "cancelled" on the bond. [1933] A.C. 
By admissions consented to by the parties it must be taken CONSOLI-

that the collector cancelled the bond upon the belief that J ^ 
the landing certificate was genuine and true. The appel- nss.LiMrra) 
lant Smith was a party to this bond. THE KING. 

In the third action (No. 10,314) the facts are substan-
tially the same as in the first action except that the goods 
were, according to the documents, consigned in the Malahat 
to La Libertad, San Salvador. On receipt of the landing 
certificates Mr. Geen wrote and informed the appellants 
that " the bonds covering the above shipments have been 
cancelled." By admissions consented to by the parties it 
must be taken that Mr. Geen cancelled the bonds in 
accordance with his usual custom, that he believed the 
landing certificates to be genuine and true, and that he 
cancelled the bonds upon this belief. 

When the true facts had been ascertained, the Attorney-
General for Canada filed three informations in the Ex
chequer Court of Canada, claiming on behalf of His Majesty 
the full amount of the sums named in the bonds. Of the 
three informations, one related to each of the three ship
ments in the Malahat, the Prince Albert, and the Malahat 
respectively. 

At this point it is necessary to state the form of the 
condition of the bonds. After proclaiming that the persons 
in question are bound to the King in the stated sum, the 
document recites that the appellants have given notice of 
intention to export to the specified port in the specified 
ship of which the specified individual is master, the speci
fied goods (designated by the marks, numbers, and con
tents of packages), [518] and then proceeds as follows 
(the sample given being the bond covering the 1,250 cases 
taken out of the bonding warehouse on February 8, 1924): 

Now the condition, of the above written, obligation is such, that if the 
said goods and every p-airt thereof shall be duly shipped, and shall be 
exported and entered for «insumption or for warehouse at Coriiiito, 
Nicaragua, aforesaid, and if proof of such exportation and entry shall, in 
accordance with the requirements of the warehousing regulations in that 
behalf, be adduced with 60 days from the date hereof, to the satisfaction 
of the said collector of inland revenue for the division of 
or if the above bounden GonroMd&ted Distilleries, Ltd., shall account for 
the said goods to the satisfaction of the said collector of inland revenue 
lor the said inland revenue division of Vancouver, B.C., then this obliga
tion to be void, otherwise to be and remain in full force and virtue. 
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[1933] A.C. i t is common ground that in this condition the word 
CONSOLI- " Belleville" must be substituted for the words " Van-

nss, LIMITED -p^g information in each case contained specific allega-
THB KING, tions showing that the condition of the bond had not been 

performed. 
The appellants in each case pleaded (amongst other 

pleas) that they were not indebted; that the bonds were 
void; that the goods were actually exported from Canada, 
had left Canada, and had never been relanded in Canada; 
and that the Court of Exchequer had no jurisdiction to 
decide the matter at issue. 

In reply, it was roundly alleged that the appellants had 
devised a fraudulent scheme to obtain the removal of 
liquors from customs bond without payment, by the pro
duction of landing certificates, forged or otherwise fraudu
lently procured, and that any cancellation of the bonds 
based on the production of such false certificates was in
effective. 

It must here be stated that this charge of fraud against 
the appellants was never established, and that the case fell 
and falls to be decided upon the footing that the appellants 
had no reason to believe that the landing certificates which 
they sent to the collector were other than honest documents 
being [519] what they purported to be, and that the facts 
therein certified were correctly and truthfully certified. I t 
should further be stated that it was not established in the 
actions whether the landing certificates were in fact forg
eries or (if genuine) by what means they had been pro
cured. 

In the Exchequer Court it was ordered and adjudged that 
the plaintiff do recover from the defendants the full sums 
named in the bonds without interest with his taxed costs 
of action. The learned President (Maclean J.) held that 
the conditions of the bonds had not been performed, that 
the cancellations did not discharge the defendants, because 
the cancellations were procured by fraud. He also held 
that the Exchequer Court had jurisdiction to deal with 
the matter; but that no interest was recoverable. 

Upon appeal to the Supreme Court by the defendants 
and cross-appeal by the plaintiff (as to interest), the appeal 
and cross-appeal were both dismissed with costs. The ques-
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tion of interest was not further in dispute before the Board. t1933] A.C. 
Anglin C.J. upheld the jurisdiction of the Exchequer Court, CONSOLI-

and thought that a breach of the condition of each bond had •DJ£^m_ 
been clearly established, and that the full amount named in UNLIMITED 

each bond must be paid. Duff J. (with whom Rinfret and THEKING. 

Lamont JJ. concurred) agreed that the Court had juris-
diction. He thought that the cancellations of the bonds 
were inoperative, the documents upon which the cancella
tions proceeded being concocted documents, and that the 
conditions under which the regulations alone permitted 
cancellation never came into effect. He further held that 
what he termed " the alternative condition " of the bond 
had not been performed, because there was no ground for 
finding that the appellants did account for the goods to 
the satisfaction of the collector. He thought that the 
whole amount named in the bond was recoverable. 

Upon appeal to His Majesty in Council various points 
were argued and discussed, but in the view which their 
Lordships take of the rights of the parties it is only neces
sary to deal with two matters—namely: (1) whether the 
Court of Exchequer had jurisdiction to try the actions, and 
[520] (2) whether in the circumstances which exist in these 
cases the condition of the bonds was fulfilled so that the 
bonds, without the necessity of any cancellation (in the 
sense of a release of an otherwise existing obligation), be
came void and ceased to be binding according to their tenor. 
In particular their Lordships express no opinion upon the 
correctness of the view which has prevailed in the Courts 
below that the Crown (if entitled to succeed in the actions) 
was entitled to recover the full amount of the penalties 
secured by the bonds. 

The question of jurisdiction depends upon a considera
tion of the British North America Act, 1867, and the Ex
chequer Court Act (R.S., Can., 1927, c. 34). The matters 
in regard to which the Provincial legislatures have exclu
sive power to make laws include, under the British North 
America Act, s. 92, head 13—"Property and civil rights 
in the province"—and s. 92, head 14—."The administration 
of justice in the province including the constitution, main
tenance and organization of provincial courts, both of civil 
and of criminal jurisdiction, and including procedure in 
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[1933] A.c. civil matters in those courts." Sect. 101, however, provides 
CONSOLI- t h a t : 

DATED The Parliament of Canada may, notwithstanding anything in this 
IESL 'MTED ^ci' fr°m t i m e *° time Provide for the . . . establishment of any 

v. additional courts for the better administration of the laws of Canada. 
TEE KING. The Exchequer Court of Canada was constituted in the 

year 1865 in exercise of this power. It was conceded by the 
appellants (and rightly, as their Lordships think) in the 
argument before the Board, that the Parliament of Canada 
could, in exercising the power conferred by s. 101, properly 
confer upon the Exchequer Court jurisdiction to hear and 
determine actions to enforce the liability on bonds executed 
in favour of the Crown in pursuance of a revenue law en
acted by the Parliament of Canada. The point as to juris
diction accordingly resolves itself into the question whether 
the language of the Exchequer Court Act upon its true 
interpretation purports to confer the necessary jurisdiction. 
The relevant section is s. 30, which is in the following 
terms: 

30. The Exchequer Court shall have and possess oomcurrent [521] 
original jurisdiction in Canada (a) in all oases relating to the revenue 
in which it is sought to enforce any law of Canada, including actions, suits 
and proceedings by way of information to enforce penalties and proceed
ings by way of information in rem, and as well in qui tarn suite for 
penalties or forfeiture as where the suit is on behalf of the Crown alone; 
(b) in all cases in which it is sought at the instance of the Attorney-
General of Canada to impeach or annul any patent of invention, or any 
patent, lease or other instrument respecting lands; (c) in all cases in 
which demand is made or reKef sought against any officer of the Grown 
for anything done or omitted to be done in the performance of 'his duty 
as such officer; and (d) in all 'other actions and suits of a civil nature a/t 
common law or equity in which the Crown is plaintiff or petitioner. 
R.S., c. 140, s. 31. 

By virtue of s. 2 (a) the Crown means the Crown in right 
or interest of the Dominion of Canada . 

The learned President held that the Exchequer Court 
had jurisdiction, inasmuch as the bonds were required to 
be given by a law enacted by the Parliament of Canada in 
respect of a matter in which it had undoubted jurisdiction. 
The subject-matter of the actions directly arose from legis
lation of Parliament in respect of excise. 

The Chief Justice thought that the cases fell clearly 
within s. 30 (d), and probably also within s. 30 (a). Duff 
J., while suggesting a possible doubt as to the application 
of sub-s. (a) held that the cases were plainly within 
sub-s. (d). 
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Their Lordships are anxious to avoid expressing any [1933] A.C. 
general views upon the extent of the jurisdiction conferred CONSOLI-

by s. 30, beyond what is necessary for the decision of this DISTJISR-

particular case. Each case as it arises must be determined nss, LIMITED 

in relation to its own facts and circumstances. In regard THE KING. 

to the present case their Lordships appreciate that a dim-
culty may exist in regard to sub-s. (a). While these ac
tions are no doubt "cases relating to the revenue/' it might 
perhaps be said that no law of Canada is sought to be 
enforced in them. Their Lordships, however, have come 
to the conclusion that these actions do fall within sub-s. 
(d). I t was suggested that [522] if read literally, and 
without any limitation, that sub-section would entitle the 
Crown to sue in the Exchequer Court and subject defend
ants to the jurisdiction of that Court, in respect of any 
cause of action whatever, and that such a provision would 
be ultra vires the Parliament of Canada as one not covered 
by the power conferred by s. 101 of the British North 
America Act. Their Lordships, however, do not think that 
sub-s. (d) in the context in which it is found, can properly 
be read as free from all limitations. They think that in 
view of the provisions of the three preceding sub-sections 
the actions and suits in sub-s. (d) must be confined to the 
actions and suits in relation to some subject-matter, legis
lation in regard to which is within the legislative compe
tence of the Dominion. So read, the sub-section could not 
be said to be ultra vires, and the present actions appear 
to their Lordships to fall within its scope. The Exchequer 
Court accordingly had jurisdiction in the matter of these 
actions. 

There remains for consideration the second question, 
which is indicated above, and which turns mainly upon 
the true construction of the condition of the bonds. This 
construction appears reasonably plain. The obligation is 
to be void upon the happening of one of two alternative 
events. The first of these is a compound event consisting 
of (1) the goods being shipped, exported and entered for 
consumption or for warehouse at the specified port; and 
(2) proof of such exportation and entry in accordance with 
the regulations being adduced within a fixed time to the 
satisfaction of the collector. The second alternative event 
is the appellants accounting for the goods to the satisfac-

i 
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[1933] A.c. tion of the collector. It was contended on behalf of the. 
CONSOLI- Crown that upon the true construction, the first limb of 

Di"TILLER ^ e c o m P o u n d event indicated above applied to the whole 
TUB,LIMITED condition. This does not appear to their Lordships a con-
THEKING. struction consonant either with grammar or with proba-

— bility. I t would give but small scope for the operation of 
the last sentence of the condition; for if the actual fact 
of exportation and entry must exist in all cases before the 
obligation is avoided, it [523] follows that the existence of 
that fact must be established by proof, in which case there 
could be (apart from the question of time limit) no room 
for any other or further accounting for the goods. On the 
other hand, a reasonable and probable construction is that 
the last sentence is introduced as a second alternative event 
(a safety-valve) which though it would include the first 
alternative will also meet the cases, which must from time 
to time occur, where compliance with the opening sentence 
of the condition has for some reason become impossible. 
Of such cases, the first shipment here in the Malahat 
(which was not plying on a published route or schedule) 
would form an excellent example if the shippers had been 
acting honestly. Owing to a change after the execution 
of the bond of the port specified in the condition, the obli
gation could never have been avoided according to its tenor 
if the Crown's construction were the correct one. The 
obligation would necessarily continue unless and until can
cellation (in the sense of release) was obtained by furnish
ing to the satisfaction of the commissioner of customs and 
excise the evidence required by the later part of regulation 
17 within the period of three months from the date of the 
bond. 

I t was further contended that the condition should be 
construed in the light of the regulations which are referred 
to therein, and that the light so shed, in particular by 
regulation 16, revealed that the bonds were to be solely 
conditioned for the due delivery of the goods at the place 
designated in the entry for export. Even if regulation 16 
may properly be read for the purpose of construing the 
condition, (and their Lordships are not satisfied that it 
may), it does" not bear the construction placed upon it by 
the Crown. The emphasis is upon the necessity of a limit 
of time within which delivery has to take place, and there 
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is no prohibition in the regulation of a condition with alter- [1933] A.C. 
natives. CONSOM-

Upon the true construction of the condition their Lord- D^^^. 
ships feel no doubt that the obligation under the bonds as, LIMITED 

was avoided if and when the appellants accounted for the THE KING. 

goods to the satisfaction of the collectors. 
[524] The final question then remains, did they in fact 

so account for the goods? 
The appellants believed and the collectors believed that 

the goods had been landed at Buenaventura and La Lib-
ertad. They had no reason to doubt the genuineness or 
the truthfulness of the landing certificates. Mr. Geen, in 
his evidence in the first action, says that he acted upon 
them and cancelled the bonds, believing that the goods had 
gone to Buenaventura. The fact of what has been called 
the cancellations of the bonds, is the best possible evidence 
that in each case the appellants did in fact account for 
the goods to the satisfaction of the collector. Once that 
state of affairs was brought into existence, then according 
to the terms of the bond, the obligation thereunder became 
void. Their Lordships can see no escape from that con
clusion. 

I t was argued that this result could not ensue because 
the crucial fact had been brought about by the production 
of fraudulent documents. Whatever might be the position 
if the appellants had been parties to the fraud (as to which 
their Lordships say nothing), the facts here are otherwise. 
The appellants acted in good faith. 

It was further contended that the satisfaction of the 
collector having been brought about by innocent misrepre
sentation, the obligation under the bonds should in some 
way be re-created and restored. Such an argument might 
be sustainable if the appellants had been forced to rely 
upon cancellation in the sense of a release, or an agreement 
to release. I t might then be said that that was a trans
action which had been procured by innocent misrepresen
tation, and that it should be set aside with the result of 
restoring that which had been released or contracted to be 
released. Their Lordships express no view as to this. There 
is, however, no room for such a contention here. The 
appellants are not relying upon any outside transaction 
to free them from liability. They are relying only upon 
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[1933] A.C. the terms of the document which created the liability and 
CONSOLI- which provided that the liability should end with the 

DisTttLER- happemrig of a certain event. Their Lordships are not 
ESS, LIMITED aware of any doctrine [525] equitable or otherwise which 
THEKING. entitles the Crown to say that the event is to be deemed 

— not to have happened, or that liability under the bond is 
to survive notwithstanding that the event which according 
to the bond avoids the obligation, has in fact happened. 

The result is that in the opinoin of their Lordships the 
appellants are under no liability in respect of the bonds. 
When the true position is realized it would seem strange 
if the Crown could in these cases recover these double 
duties. The actual destination of the liquor may well be 
suspected; the least likely scene of its actual consumption 
is Canada. So long as it left Canada and was not relanded 
there, no duty would be payable under the Revenue Act. 
The Revenue Act is not concerned with prohibition legis
lation, but with collecting excise duty where under its 
provisions it is properly payable. I t would indeed be 
matter for comment and wonder if the Crown were en
titled to double duties in a case where no duty was pay
able under the Act at all, and where the bonds in suit 
were only required by the Act to be given as security for 
the payment of duty. 

This appeal should be allowed, the orders of the Supreme 
Court and the Exchequer Court should be set aside (but as 
to the orders of the Supreme Court not so far as they dealt 
with the Crown's cross-appeal and dealt with the costs 
thereof), and an order should be made in each of the 
three actions dismissing the action with costs. The re
spondent should pay to the appellants their costs of their 
appeals in the Supreme Court and here. Their Lordships 
will humbly advise His Majesty accordingly. 

Solicitors for appellants: Blake & Redden. 

Solicitors for respondent: Charles Russell & Co. 
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PROVINCIAL TREASURER OF ALBERTA [1933]|A.C. 
AND ANOTHER J.C.* 

V. 1933 

C. E . K E R R AND ANOTHER J ^ _ 2 7 -

(AND CROSS-APPEAL) 

(1933) A.C. 710 

ON APPEAL FROM THE SUPREME COURT OF ALBERTA, 

APPELLATE DIVISION 

Canada (Alberta)—Legislative power of Province—Duties payable on 
death—Personal property outside Province—Indirect taxation—Suc
cession Duties Act (RJ3., Alta.,,19BS, c. 28, as amended)—British, 
North America Act, 1867 (SO & SI Vict., c. S), s. 92, head 2. 

Under the British North America Act, 1867, s. 92, 'head 2, a Province is 
not entitled to impose taxation payable on the death of a person 
therein domiciled in respect of his personal property locally sitaiaite 
outside the Province, but is entitled to impose taxation on persons 
domiciled or resident within .the Province in respect of the trans
mission to them under the Provincial law of personal property so 
situate. Personal property outside the Province icanoiat be treated for 
the above purpose as within it by an application of the principle 
mobilia sequuntur personam: that principle relates to the law govern
ing the devolution of personal property, not to its local situation. 

If a Provinoial statute imposing succession duties makes the executor 
personally liable for the duties the itaxataoru is indirect and therefore 
invalid; that rule is not confined to the case of property within the 
Province. 

Upon the true construction of the Succession Duties Act of Alberta the 
executor is made personally liable for the duties, and as to personal 
property outside the Province the duties are imposed upon the prop
erty itself, not upon its transmission. Consequently, as to property 
within the Province the taxation is invalid, because it as not direct, 
and as to personal property outside the Province it is invalid, both 
because it is not direct and because it is not within the Province. 

Review of the decisions of the Judicial Committee upon both the above 
matters. 

In re Cust (1915) 8 Alb. LH. 308 disapproved. 
Appeal from the judgment of the Supreme Court of Alberta dismissed 

and cross-appeal allowed. 

CONSOLIDATED CROSS-APPEALS (No. 1 of 1933) 
from a judgment of the Appellate Division of the Supreme 
Court [711] of Alberta (July 22, 1932) upon a case stated 
by agreement of the parties and referred to the Appellate 
Division pursuant to the Alberta Rules of Court. 

*PBBSENT:—Lord Blanesburgh, Lord Atkin, Lord Thankerton, Lord 
Rus3ell of Killowen, and Lord Maemillan. 
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[1933] A.c. The cross-appeals related to the validity of duties assessed 
PBOVINCIAL under s. 7 of the Succession Duties Act of Alberta—U.S., 
TRBAOTEER AU&) 1 9 2 2 ) c. 28, as amended in 1923 and 1927 (1)—in 

ALBBETA respect of the property of Isaac Kendall Kerr, who died 
C.E.KBBH on December 3, 1929, and was domiciled and resident in 

Alberta. The beneficiaries and the executors of his will 
were resident in the Province. The executors, together 
with a surety, entered into a joint and several bond pur
suant to ss. 12 and 13 of the Act for the payment of any 
duty to which the property of the deceased coming to the 
hands of the executors should be found liable. 

The facts as appearing in the case stated, the questions 
submitted to the Court, and the terms of s. 7 of the Act 
are set out in the judgment of the Judicial Committee. 

Sects. 9 and 16 of the Act provided:— 

9. Every person resident in the Province to whom passes on ithe 
death of any person domiciled in (the Province any personal property 
situate outside ithe Province, shall pay to the Provincial Treasurer for the 
use of the Province a tax calculated upon ithe value of the property in 
accordance with the rates and subject to the considerations set forth in 
sections 7 and 8 of this Act. 

16. The duties imposed by this Act shall be payable out of the shares 
of each person or beneficiary entitled to share in the property of the 
deceased, according to the rate applicable as aforesaid to such person or 
beneficiary. 

By the British North America Act, 1867, s. 92, (head 2), 
the Province had legislative power to impose 

direct taxation within the province, in order ito the raising of a revenue 
for provincial purposes. 

In answer to the first question submitted the Appellate 
Division held by a majority (Clarke, Lumley, and MaeGil-
livray JJ.A.; Ford and Mitchell JJ.A. dissenting) that the 
duties levied in respect of personal property of the deceased 
locally situate outside the Province were invalid. In 
answer to the second question submitted, the learned judges 
held unanimously that the duties levied in respect of real 
and personal property locally situate within the Province 
were direct taxation and consequently valid; in so holding 

U) The Act was further amended and (consolidated by c. 16 of the 
Statutes for 1932. 
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the earlier decision of the Court In re Cust (1) was fol- [1933] A.C. 
lowed. PROVINCIAL 

The Province appealed from the judgment in answer to OF 
the first question, and the executors appealed from the A^EETA 

judgment in answer to the second question. C.E.KERB 

1933. May 23, 25, 26, 29, 30. H. J. Wilson for the 
Province. The deceased being domiciled in the Province, 
the duties were validly imposed in respect of his personal 
property situate outside the Province. The duties were 
taxation "within the Province"—First, because the Act, 
having regard especially to ss. -7, 9 and 16, did not impose 
the duties on the property, but on its transmission within 
the Province. The taxation was therefore valid under the 
decision of the Board in Alleyn v. Barthe (2). The 
amendments of the Act made in 1927, in consequence of 
decisions of the Judicial Committee, altered in that respect 
the character of the duties so imposed. Secondly, and 
alternatively, because the duty was of the nature of a 
succession or legacy duty, as it was imposed by ss. 9 and 
16 upon the beneficiaries and varied with their relationship 
to the deceased. The taxation being of that nature the 
principle mobilia sequuntur personam applied: Winans v. 
Attorney-General (No. %) (3). It is clear from Thomson 
v. Advocate-General (4) and other cases that that prin
ciple was well established in England before 1867, and it 
is to be presumed that it was intended to apply under the 
British North America Act. The Supreme Court of Can
ada, in Smith v. Provincial Treasurer of Nova Scotia (5) and 
Barthe v. Alleyn-Sharples (6), held that under the maxim 
personal property [713] was to be regarded as within the 
Province where the deceased was domiciled, although it 
was physically situate outside the Province, and the judg
ments of the Board on appeal in these cases do not in 
terms dissent from that view: see also Attorney-General 

(1) 8 Alb. L i t . 308. (4) (1845) 12 CI. & ¥. 1. 
(2) (1922) 1 A.C. 215 (5) (1918) 58 Can. S.CH. 570. 
(3) (1910) A.C. 27, 31. (6) (1920) 60 Can. S.CH. 1. 
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[1933] A.C. for Ontario v. Baby (1). The Board applied the principle 
PEOVINCIAL in Lambe v. Manuel (2); in Cotton v. Rex (3) it was held 
TREASURER n o t to be applicable, but on the ground, that the statute 

ALBERTA in terms taxed only property within the Province. Sect. 7 
C E'KERR °f ^ n e statute now in question clearly shows an intention 

— that the principle should apply; effect should be given to 
the intention of the legislature in that respect: Blackwood 
v. The Queen (4). The decision in Woodruff v. Attorney-
Genreal for Ontario (5) is distinguishable, because the 
duty in that case was not upon the transmission but upon 
the property. Thirdly, because the liability under the 
bond was only in respect of property " coming to the 
hands" of the executors, and therefore was confined to 
property within the Province. 

The duties were also "direct taxation." The Act did 
not make the executors personally liable for the duties. 
Under ss. 9 and 16 the beneficiaries were liable on personal 
property outside the Province; the lien under s. 24 was 
confined to property within the Province. The executors 
could not be sued for the duties and were not obliged to 
give the bond. The present case is therefore distinguish
able from Cotton v. Rex (6) and Burland v. The King (7). 
Moreover, both those cases related to property outside the 
Province. In Rex v. Lovitt (8), where the property was 
held to be within the taxing Province, the tax was not held 
to be indirect although the executor was made personally 
liable. In City of Halifax v. Fairbanks' Estate (9) the 
Board said that Cotton's case "turned on its own facts." 
I t is submitted that In re Cust (10) and the present case, 
rightly held that Cotton's case did not apply in [714] the 
case of property outside the Province. [Reference was 
made also to In re Muir Estate (11), also to four decisions 
of the Supreme Court of British Columbia as to succession 
duty in that Province.] 

W. H. McLaws for the executors. At confederation it 
was necessary to limit the powers of the Provinces to im
pose taxation so as to prevent a Province encroaching upon 

(1) (1926) 59 On*. L.R. 181; 60 (6) (1914) A.C. 176. 
Out. LJR. 1. (7) (1922) 1 A.C. 215. 

(2) (1903) A.C. 68. (8) (1912) A.C. 212. 
(3) (1914) A.C. 176, 186. (9) (1928) A.C. 117, 128. 
(4) (1882) 8 App. Cas. 82, 96. (10) 8 Alb. LJt. 308. 
(5) (1908) A.C. 508. (11) (1915) 51 Can. S.C.R. 428. 
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OF 
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(1) {1926) 59 Orut. L.R. 181; 60 
Ont. L.R. 1. 

(2) (1903) A.C. 68. 
(3) (1914) A.C. 176, 186. 
(4) (1882) 8 App. Cas. 82, 00. 
(5) (1908) A.C. OOS. 

(6) (1914) A.C. 176. 
(7) (1922) 1 A.C. 215. 
(8) (1912) A.C. 212. 
(9) (1928) A.C. 117, 126. 

(10) 8 Alb. L.R. 308. 
(11) (1915) 51 Can. S.C.R. 428. 
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the power of another Province. The limitations contained [1933] A.C. 
in s. 92, head 2, of the British North America Act prevent PROVINCIAL 

decisions with regard to statutes enacted by legislatures TEEA^UBEB 

with unlimited powers from being applicable. Although ALBERTA 

the words "within the Province" in head 2 do not confine C.EJKEBR 

the power to taxing property in the Province they mean 
that if taxation is in respect of property the property must 
be locally situated in the Province. The maxim " mobilia 
sequuntur personam" has been misapplied in some de
cisions in Canada; it relates to the law governing the 
devolution of personal property, and does not affect the 
situs of the property. In Lambe v. Manuel (1), where the 
Board gave effect to the principle, the property was locally 
situate in the taxing Province, but the deceased was domi
ciled outside it, and the tax was in respect of transmissions 
in the Province. The present case is distinguishable from 
Alleyn v. Barthe (2), because the effect of s. 7 of the Act 
is to impose the taxation upon personal property outside 
the Province, not upon its transmission; ss. 9 and 16 
merely give power for collecting the duties from the bene
ficiaries, but do not alter the character of the tax. The 
object of the Act was to tax property passing upon the 
death. There is no conflict between Alleyn v. Barthe (2) 
and Woodruff v. Attorney-General for Ontario (3), and 
upon the construction of the Act the latter decision applies 
to this case. Rex v. Lovitt (4), like the present case, is 
an example of a duty described as a succession duty but 
being found to be a tax imposed upon the property itself. 

The duties were also invalid both as to property within 
and personal property outside the Province, because they 
[715] Were indirect taxation having regard to the decisions 
of the Board in Cotton's case (5) and Burland's case (2). 
By ss. 11 to 13 of the Act the executors in order to obtain 
probate had to pay the duties or give a bond upon which 
they were personally liable. The fact that under s. 9 the 
beneficiaries could be required to pay does not affect the 
matter. There was no provision in the Act, similar to that 
m the Quebec statute considered in Alleyn v. Barthe (6), 

(1) (1903) A.C. 68. (4) (1912) A.C. 212. 
(2) (1922) 1 AC. 215. (5) (1914) A.C. 176. 
(3) (1908) A.C. 508. (6) (1922) 1 A.C. 215. 228. 
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(1) (1903) A.C. 68. 
(2) (1922) 1 AC. 215. 
(3) (1908) A.C. 508. 

(4) (1912) A.C. 212. 
(5) (1914) A.C. 176. 
(6) (1922) 1 A.C. 215, 228. 
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[1933] A.C. expressly providing that the executors were not to be per-
PKOVINCIAL sonally liable. With the exception of Alberta and British 
TRBASUBEK Qoiyjnbia the Provinces have brought their statutes impos-

ALBEBTA ing succession duties into line with the Quebec legislation. 
C.E.KBRB I n applying the principle in Cotton's case no valid dis-

tinction can be drawn between property within and prop
erty outside a Province. In re Cust (1) was overruled in 
effect by Burland's case (2). In Rex v. Lovitt (3) the 
question of direct taxation was not dealt with; moreover, 
the duty there in question was in the nature of a probate 
duty payable for local administration. 

H. J. Wilson on the cross-appeal contended that on the 
true construction of the statute the executor was not made 
personally liable for the duties, and that the taxation 
was direct, reference being made to Attorney-General jor 
Quebec v. Reed (4); Rex v. Caledonian Insurance Co. (5); 
Toronto General Trusts Corporation v. The King (6); 
Erie Beach Co. v. Attorney-General for Ontario (7); 
Attorney-General for British Columbia v. McDonald Mur
phy Lumber Co. (8); City of Halifax v. Fairbanks' Estate 
(9). He replied on the original appeal. 

July 27. The judgment of their Lordships was deliv
ered by 

LOED THANKBRTON.—The late Isaac Kendall Kerr died 
on December 3, 1929, domiciled and resident in the Prov
ince of Alberta. He left a large estate, and the respond
ents in the original appeal, both of whom are resident in 
the city of Calgary, obtained letters probate as executrix 
and executor [716] of his will. Thereafter duties amounting 
to $54,754.21 were assessed under the Alberta Succession 
Duties Act by the Provincial Treasurer in respect of the 
property of the deceased, and the respondents, along with 
a surety, entered into the bond afterwards referred to in 
order to secure payment of these duties. 

The respondents challenged the validity of the imposi
tion of these duties by the Province and a special ease was 
agreed to by the parties, which was referred, pursuant to 

(1) 8 Alb. L.R. 308. (5) (1S24) S.CJi. 207. 
(2) (1922) 1 A.C. 215. (6) (1919) A.C. 679. 
(3) (1912) AC. 212. (7) (1930) A.C. 161. 
(4) (1884) 10 App. Cas. 141. (8) (1930) A.C. 367, 363. 

(9) (1928) A.C. 117. 
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(4) (1884) 10 App. Cas. 141. (8) (1930) A.C. 357, 363. 

(9) (1928) A.C. 117. 
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the Alberta Rules of Court, to the Appellate Division of [1933] A.C. 
the Supreme Court of Alberta. In this case two questions PROVINCIAL 

were referred for determination, and the decision of the TRBASTJRBB 

Appellate Division, given July 22, 1932, has led to the ALBEBTA 

original appeal by the Provincial Treasurer and the C.EJKERB 

Attorney-General for Alberta (hereinafter called " the 
Province"), and a cross-appeal by the executrix and 
executor (hereinafter called " the executors"). 

The property in respect of which the duties were im
posed is described in the special case as follows:—-

(2) The property owned by the said Isaac Kendall Kerr ait the time 
of his death consisted of—>(o) certain personal property of the aggregate 
value of $265,703 58 composed of shares and other securities of various 
companies which had no head office in the Province of Alberta, and none 
of which had any registration or transfer office within the said Province, 
together with other personal property locally situate outside of the said 
Province. The share certificates and other documents evidencing such 
shares and other securities were found in the City of Calgary, in the 
Province of Alberta, (b) Certain real property and personal property 
having an aggregate value of $274,667.03. The real property is situate 
within the Province of Alberta and the personal property consists of 
shares and other securities in companies with head office and transfer 
office situate within the Province of Alberta, and other personal property 
locally situate within the said Province. 

(3) Within two years prior to his death the said Isaac Kendall Kerr 
transferred to Clara E. Kerr, one of the plaintiffs, certain real estate 
situate within the Province of Alberta, together with certain personal 
estate. [717] 

No question is raised as to the duties in respect of the 
property in para. 3, and the following questions were sub
mitted for the opinion of the Court: 

(1) Whether or not the succession duties levied in respect of the 
property mentioned in sub-s. (a) in para. 2 of the special case are valid 
and payable to the defendants or either of them. (2) Whether or not 
the succession duties levied in respect of the property mentioned in 
sub-s. (6) in para. 2 of the special case are valid and payable to the 
defendants or either of them. 

The determination of the validity of the imposition of 
the duties depends on the application of the limits placed 
upon the taxing powers of a Province by s. 92 of the British 
North America Act, 1867—namely, 

Direct taxation within the Province in order to the raising of a 
revenue for Provincial purposes, 

to the provisions of the Alberta Succession Duties Act. As 
regards the first question, which relates to personal prop
erty loeally situate outside the Province, the issue is two
fold—namely, whether the taxation is direct and whether 
it is within the Province. On the second question, which 
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[1933] A.C. covers real and personal property situate within the Prov-
PBOYINCIAL ince, the issue is whether the taxation is direct. 
TREASURER Dealing first with the question of taxation "within the 
ALBERTA Province," the general law as to the power of taxation of 

C.E.KBRR
 a sovereign state has been thus stated: Blackwood v. The 

Queen (1): 
There is nothing in the law of nations which prevents a Government 

from taxing its own subjects on the basis of their foreign possessions. 
It may be convenient to do so. The reasons against doing so may 
apply mare strongly to real than to personal estate. But the question 
is one of discretion, and is to be answered by the statutes under which 
each state levies its taxes, and not by mere reference to the laws which 
regulate successions to real arnd personal property. 

There can be no doubt that the Alberta Succession Duties 
Act purports to impose taxation on the basis (inter alia) of 
personal property situate outside the Province, and there
fore, [718] if it possessed unlimited sovereign power, it 
would be entitled to impose such taxation on its subjects. 
Accordingly, the present question only arises because of the 
limitations placed on the legislative powers of the Prov
ince by s. 92 of the British North America Act, 1867, and, 
for this reason, the cases on legacy and succession duties 
in England are of little assistance for the present purpose. 
Generally speaking, taxation is imposed on persons, the 
nature and amount of the liability being determined either 
by individual units, as in the case of a poll tax, or in 
respect of the taxpayer's interests in property or in respect 
of transactions or actings of the taxpayers. It is at least 
unusual to find a tax imposed on property and not on per
sons—in any event, the duties here in question are not of 
that nature. In considering the limits placed on Provin
cial taxation, the Courts have invariably had regard to the 
basis or subject-matter in respect of which the taxation is 
imposed, and their Lordships agree with the statement of 
Anglin C.J. in Bex v. Cotton (2), where he said, 
in order that a Provincial tex should be valid under -the British North 
America Act, in my opinion ithe subject of taxation must be witthm the 
Province. 

The Province maintained in the first place, that under 
the Alberta Succession Duties Act the subject-matter of 
taxation was the transmission of the property and not the 
property itself, and fell within the principle of the decision 
of this Board in Alleyn v. Barthe (3). 

(1) 8 App. Cas. 82, 96. (2) (1912) 45 Can. S.C.R. 469, 536. 
(3) (1922) 1 A.C. 215; Cam., vol. II, 262. 
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In their Lordships' opinion, the principle to be derived [1933] A.C. 
from the decisions of this Board is that the Province, on PROVINCIAL 

the death of a person domiciled within the Province, is not T815--""™38 

entitled to impose taxation in respect of personal property ALBERTA 

locally situate outside the Province, but that it is entitled C.E^KERB 

to impose taxation on persons domiciled or resident within — 
the Province in respect of the transmission to them under 
the Provincial law of personal property locally situate out
side the Province. 

In Lambe v. Manuel (1) a claim was made by the Prov
ince of Quebec for succession duties on movable property 
locally [719] situate in that Province, which formed part of 
the succession of a testator domiciled in Ontario. The 
claim was rejected on the view that, on its true construc
tion, the Quebec Succession Duty Act only applied, in 
the case of movables, to transmissions of property result
ing from the devolution of a succession in the Province of 
Quebec. Sect. 1191B of the Quebec Act of 1892, on which 
the issue turned, provided as follows: 

All transmissions, owing to death, of the property in, usufruct, or 
enjoyment of, moveable aad immoveable, property in the province shall 
be liable to the following faxes 

Thus the taxes were held to be imposed in respect of trans
missions. 

The Quebec Act of 1892 and the later Act of 1906, which 
re-enacted the words above quoted with alterations imma
terial to this point, were considered in the case of Cotton v. 
Rex (2), and were construed as imposing the duties in re
spect of the transmission of the property. I t was held, on 
construction, that neither of these Acts imposed any duty 
upon the transmission of movable property outside the 
Province, and also that the taxation was not direct, in 
respect that it was imposed on " someone who was not 
intended himself to bear the burden but to be recouped 
by someone else." 

In Woodruff v. Attorney-General for Ontario (3), the 
deceased having died domiciled in the Province of Ontario, 
that Province claimed succession duty in respect of mov
able property locally situate in the United States. I t was 
held to be an attempt to levy a tax on property locally 

(1) (1903) A.C. 68; Cam., vol. I . (2) (1914) A.C. 176; Cam., vol. 
1,788. 

(3) (1908) A.C. 508; Cam., vol. I, 662. 
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claim was rejected on the view that, on its true construc
tion, the Quebec Succession Duty Act only applied, in 
the case of movables, to transmissions of property result
ing from the devolution of a succession in the P11ovince of 
Quebec. Sect. 1191B of the Quebec Act of 1892, on which 
the issue turned, provided as follows: 

All tra!lBIIlissiQIIls, owing •to death, of the propenty in, usufruct, or 
enJjoyme.nt of, moveable a:ud immoveable properly in the provill!OO shall 
be liable .to the following lba:ms. • • • . 

Thus the taxes were held to be imposed in respect of trans
miSSions. 

The Quebec Act of 1892 and the later Act of 1906, which 
re-enacted the words above quoted with alterations imma
terial to this point, were considered in the case of Cotton v. 
Rex (2), and were construed as imposing the duties in re
spect of the transmission of the property. It was held, on 
construction, that neither of these Acts imposed any duty 
upon the transmission of movable property outside the 
Province, and also that the taxation was not direct, in 
respect that it was imposed on " someone who was not 
intended himself to bear the burden but to be recouped 
by someone else." 

In Woodruff v. Attorney-General for Ontario (3), the 
deceased having died domiciled in the Province of Ontario, 
that Province claimed succession duty in respect of mov
able property locally situate in the United States. It was 
held to be an attempt to levy a tax on property locally 

(I) (1903) A.C. 68; Cam., vol. I. (2) (1914) A.C. 176; Cam., vol. 
I, 788. 

(3) (1908) A.C. 508; Cam., vol. I, 662. 
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[1933] A.c. situate outside the Province, which was beyond their com-
PEOVINCIAL petence. The Ontario Act of 1897, s. 4, sub-s. 1, provided: 
TEEASUEEE the following property shall be subject to a suecessAon duty 

ALBERTA which clearly was not a tax in respect of the transmission 
c
 v- of a succession. 
' _ _ The case of Rex v. Lovitt (1) provides an interesting 

contrast to Lambe's case (2). The testator, who died 
domiciled in Nova Scotia, was possessed of certain personal 
property locally situate in the Province of New Brunswick, 
in respect of which the latter Province claimed succession 
duty. It [720] was held that, although called a succession 
duty, the tax in question was laid on the corpus of the 
property, and its payment was made a term of the grant of 
ancillary probate, and the claim to duty was upheld. The 
New Brunswick Succession Duty Act, 1896, s. 5, sub-s. 1, 
enacted: 

All property, whether situate in this province or elsewhere . . . . 
passing either by will or intestacy . . . . shall be subject to a succes
sion duty. 

In Alleyn v. Barthe (3), though an argument to the con
trary was submitted, the judgment clearly proceeds on the 
footing that the taxation was imposed in respect of the 
transmission, and it may be noted that by the Quebec 
Succession Duty Act, 1909, as revised in 1914, s. 1387B: 

All transmissions within the Province, owing to the death of a person 
domiciled therein, of movable property locally situate outside the Province 
at ithe .time of such death, 

were made liable to the duties; this provision is substan
tially the same as that under construction in Lambe's 
case (2). The main question in Alleyn's case (3) was 
whether the taxation was direct, but, in delivering the 
judgment of this Board, Lord Phillimore, after referring 
to the statutory provisions, states: 

The conditions therein stated upon which taxation attaches to prop
erty outside the Province are two: (1) that the transmission must be 
within (the Province; and (2) that it must be due to the death of a 
person domiciled within the Province. The first of these conditions can, 
in their Lordships' opinion, only be satisfied if the person to whom the 
property is transmitted is, as the universal legatee in this case was, either 
domiciled or ordinarily resident within the Province; for, in the connec
tion in which the words are found no other meaning can be attached to 
the words "within the Province" which modify and limit the word 

(1) (1812) A.C. 212; Cam., vol. (2) (1903) A.C. 68; Cam., vol. 
I, 700. I, 580. 

(3) (1022) 1 A.C. 215; Cam., vol. H, 262. 
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(1) (1912) A.C. 212; Cam., vol. (2) (1903) A.C. 68; C-am., vol. 
I, 700. I, 580. 

(3) (1922) 1 A.C. 215; Cam., vol. II, 262. 
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" transmission" So regarded, the taxation is «-learly within the powers [1933] A.C. 
of the Province. ^ 

The identification of the subject-matter of the tax is TKBISU^' 

ALBEBTA 
V. 

naturally to be found in the -charging section of the statute, AT °£ 
and it will only be in the case of some ambiguity in the 
terms [721] of the charging section that recourse to other G-E- -̂ 5""" 
sections is proper or necessary. In the present case, s. 7, 
sub-s. 1, is the charging provision, and as amended pro
vided as follows: 

7.—(1) Save as otherwise provided, all property of the owner thereof 
situate within the Province, and in the case of an owner domiciled in 
the Province, all the personal property of the owner situate outside the 
Province, and passing on his death, shall be subject to succession duties 
at the rate or rates set forth in the following table, the percentage pay
able on the share of any beneficiary being fixed by the following, or by 
some one or more of the following considerations, as the case may be:— 

(a) the net value of the property of the deceased; 
(.6) the place of residence of beneficiary; 
(c) the degree of kinship or absence of kinship of the beneficiary to 

the deceased: 

In their Lordships' opinion, the terms of this section, 
which is very similar to that considered in Lovitt's case, 
clearly show that the subject-matter of the taxation is the 
property and not the transmission of property; it is in 
marked contrast to the terms of the Quebec section con
sidered in the cases of Lambe and Alleyn. I t may be 
added that s. 9 of the Alberta Act, on which the Province 
sought to rely, does not modify this view, but merely pro
vides a particular liability for payment of the tax. 

The Province next contended that, although locally situ
ate outside the Province, the persona,! property of a person, 
who dies domiciled within the Province, is to be treated 
as " within the Province " for the purposes of s. 92 of the 
British North America Aet, by reason of the application 
of the rule embodied in the maxim " mobHia sequuntur 
personam." This argument appears to proceed on a mis
understanding of the meaning and effect of that rule. If 
A dies domiciled in the United States of America, leaving 
movable property locally situate in England, the latter 
country has complete jurisdiction over the property, but 
the law of England, in order to decide on whom the prop
erty devolves on the death of A, will not apply the English 
law of succession, but will ascertain and apply the Ameri
can law. [722]. In other words, it is the law of England—not 
the law of America—that applies the principle of mobilia 
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[1933] A.C. sequuntur personam in exercising its jurisdiction over the 
PROVINCIAL movable property in England, the locus of the latter re-
TEEASTOBB maining unchanged; in no sense could the property be 

ALBERTA described as " within America." 

C. E. KEBR The Province further maintained that, as the bond given 
by the executors limited their liability to the duties in 
respect of property " coming into their hands," and the 
property here in question had admittedly come into their 
hands, the taxation was in respect of property within the 
Province; but, in their Lordships' opinion, the bond mere
ly defines the extent of the security taken from the execu
tors, and its terms cannot affect the validity or invalidity 
of the duties imposed under g. 7 of the Act. While that 
is sufficient to dispose of the contention, it may well be 
doubted whether " coming into their hands " means any
thing more than that the executors have completed their 
title to the property in question, the local situation of the 
property remaining unchanged. 

Accordingly, their Lordships are of opinion that the 
duties under s. 7 so far as imposed on personal property 
locally situate outside the Province, did not come within 
the limits placed on Provincial taxation by s. 92 of the 
British North America Act. 

There remains the question of " direct taxation." The 
principle to be applied in such cases is now well settled. 
Is the duty imposed on the very person whom the legis
lature intended or desired should pay it, without any ex
pectation or intention that he should indemnify himself at 
the expense of some other person? Under the Alberta Suc
cession Duties Act the duties in question were imposed on 
the executors on their application for probate, and letters 
probate could not be issued without the consent of the 
Provincial Treasurer, whose duty was to secure payment 
of the duties or obtain security therefor by a statutory bond 
before giving such consent. There can be no doubt that nor
mally the application for probate will be by executors, and 
the issue [723] is whether the legislature intended or desired 
that an executor should pay the duties without any expec
tation that such executor should indemnify himself at the 
expense of some other person. In their Lordships' opinion 
the determination of this issue depends on the answer to a 
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simple test, which was applied in the cases of Cotton (1) [1933] A.c. 
and Alleyn (2), already referred to—namely, whether the PROVINCIAL 

executor is personally liable for the duties. If the execu- T^AS™151* 

tor is so liable, then the tax is imposed on the executor, ALBERTA 

with the obvious intention that he should indemnify him- C.E.KERR 

self out of the beneficiaries' estate, and the taxation is in- — 
direct. If the executor is not personally liable for the 
duties, then the tax is truly imposed on the beneficiaries 
and the taxation is direct. 

In Cotton's case, the provisions of the Quebec Succession 
Act, 1906, were construed by this Board as entitling the 
collector of inland revenue to collect the whole of the 
duties on the estate from the person making the declara
tion and as providing, in the ordinary case, for payment 
of the duties by some one who was not intended himself 
to bear the burden but to be recouped by some one else, 
and the taxation was held to be indirect. Three erroneous 
views as to this decision have been subsequently propound
ed, two of which were corrected in Burland v. The King 
(2), which was decided by this Board at the same time as 
Alleyn's case. The first suggestion was that the illustra
tion of the declaration by the notary, before whom the will 
was executed, was based on inaccurate information, and 
that the value of the decision was thereby impaired; but 
it was pointed out in Burland's case that the case of the 
executor, or administrator, or legatee by a particular title 
might equally well have been taken, and that the error did 
not affect the force of the decision. The second sugges
tion in Burland's case was that the point was not neces
sary for the decision in Cotton's case, which had already 
been determined by other independent considerations; but 
it was held that the decision in Cotton's case on the in
validity of the statute was just as complete and fundamen
tal as the decision in the earlier part of the judgment [724] 
on the construction of the statute. The third suggestion, 
which has been adopted in certain decisions in Canada, 
including the present case, is that the decision on direct 
taxation in Cotton's case was confined to taxation in re
spect of movable property not within the Province. 

(1) (1914) A.C. 176; Cam., vol. I, (2) (1922) 1 A.C. 215; Cain., vol 
788. II, 262. 

PRIVY COUNCIL 219 

simple test, which was applied in the cases of Cotton (1) [1933] A.C. 

and Alleyn (2), already referred to-namely, whether the PR;;ciAL 

executor is personally liable for the duties. If the execu- TREAsuRER 

tor is so liable, then the tax is imposed on the executor, A~!RTA 
with the obvious intention that he should indemnify him- c. E.vKERR 

self out of the beneficiaries' estate, and the taxation is in-
direct. If the executor is not personally liruble for the 
duties, then the tax is truly imposed on the beneficiaries 
and the taxation is direct. 

In Cotton's case, the provisions of the Quebec Succession 
Act, 1906, were construed by this Board as entitling the 
collector of inland revenue to collect the whole of the 
duties on the estate from the r>erson making the declara
tion and as providing, in the ordinary case, for payment 
of the duties by some one who was not intended himself 
to bear the burden but to be recouped by some one else, 
and the taxation was held to be indirect. Three erroneous 
views as to this decision have been subsequently propound
ed, two of which were corrected in Burland v. The King 
(2), which was decided by this Board at the same time as 
Alleyn' s case. The first suggestion was that the illustra
tion of the declaration by the notary, before whom the will 
was executed, was based on inaccurate information, and 
that the value of the decision was thereby impaired; but 
it was pointed out in Burland's case that the case of the 
executor, or administrator, or legatee by a particular title 
might equally well have been taken, and that the error did 
not affect the force of the decision. The second sugges
tion in Burland's case was that the point was not neces
sary for the decision in Cotton's case, which had already 
been determined by other independent considerations; but 
it was held that the decision in Cotton's case on the in
validity of the statute was just as complete and fundamen
tal as the decision in the earlier part of the judgment [724] 
on the construction of the statute. The third suggestion, 
which has been adopted in certain decisions in Canada, 
including the present case, is that the decision on direct 
taxation in Cotton's case was confined to taxation in re
spect of movable property not within the Province. 

(1) (1914) A.C. 176; Cam., vuJ.. I, (2) (1922) 1 A.C. 215; Cam., vol 
788. II, 262. 



220 CANADIAN CONSTITUTIONAL DECISIONS 

[1933] A.C. In. their Lordships' opinion, that view is not justified 
PROVINCIAL either in fact or in principle. Two passages from the judg-
TEEASURER m e Q t m a y , b e c i t e d ( 1 ) . 

ALBERTA (1) This question is the following: whether a succession, duty of the 
v. kind contended for by the respondeat could be imposed by the provincial 

C i i . KERR legislature withiout exoeeding ita powers. In considering this point we 
may assume that the operative clause specifically extends to the taxation 
of all the property of the testator as defined in the statute, or, to express 
it more simply, that the limiting words, "in the province," have been 
deleted from that clause, 

and 
(2) For the purpose of deciding this question it will be necessary to 

examine closely the legislation imposing it. The provisions of the Act 
leave much to be desired in respect of clearness. The definition of 
"property" contained therein is admittedly too wide if it is intended 
•to form a basis few provincial taxation, since it would include the mov
able property of any person who might be resident in the province at the 
time of his death, whether domiciled therein or not. But, putting aside 
such considerations, the appellants not only admit, but contend, that the 
Act imposes a succession duty upon all movable property, wherever situ
ated, of a testator domiciled in the province. 

In principle also the local situation of the property com
prised in the estate of the deceased appears to be irrelevant 
to the issue whether the executor is personally liable for 
payment of the duties, in the absence of any distinction in 
this respect drawn by the Act itself as regards duties in 
respect of different classes of property. In the Quebec Act, 
which was a tax on transmission, no such distinction was 
drawn, nor is any such distinction to be found in the 
present case. 

In Burland v. The King (2) the testator had died in 
1907, and the Quebec Act was again in question. I t was held 
that [725] certain amendments to the Act, which had fol
lowed immediately after the decision in Cotton's case, were 
insufficient to avoid the applicability of that decision, and 
the taxation was held to be indirect. But in Alleyn's case, 
which was decided at the same time as Burland's case, the 
testator died in 1913, by which time further important 
amendments had been enacted, which led to a contrary con
clusion. In their Lordships' opinion, it is clear that the 
reason for this conclusion was the new provision in art. 
1387g of the Quebec Act, which was in the following terms: 

No notary, executor, trustee or administrator shall be personally Kafole 
for the duties imposed by this section. Nevertheless, the executor, the 

(1) (1914) A.C. 176, 189, 193; (2) (1922) 1 AC. 215; Cam., 
Cam., vol. I, 788, 800, 803. vol. II , 262. 
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trustee or the administrator may be required to pay such duties out of [1933] A.C, 
the property or money in his possession belonging or owing to the bene
ficiaries, and if he fails to do so may be sued for the amoumfc thereof, 
but only in his 'representative capacity, and any judgment rendered 
against him in such oapacity shall be executed against such property 
or money only. 

The Alberta Succession Duties Act contains no similar 
clause excluding personal liability of an executor, etc., and, 
in their Lordships' opinion, it is clear, under ss. 11 and 12 
of the Act, that an executor who applies for probate be
comes personally liable for the amount of the duties deter
mined by the Provincial Treasurer, and must either pay 
them or give security for their payment by a bond in the 
statutory form, and, further, that under the terms of the 
bond the executor is personally liable for payment of the 
duties in respect of any of the property coming into his 
hands. It follows that the taxation is indirect and beyond 
the competency of the Province. 

Reliance was placed in the Court below on the case 
In re Cust (1), but it will be clear from the view their 
Lordships have expressed as to the principle laid down by 
the cases of Cotton and Alleyn, that the decision of the 
Court which decided Cust's case on appeal was erroneous, 
and must be taken as overruled. Rex v. Lovitt (2), re
ferred to in that [726] decision, was the case of a local pro
bate duty charged by the Province, where the property was 
locally situate, for the collection or local administration 
of the particular property, and was not a case of pure 
taxation, as in Cotton's case (3) and the present one. The 
question of direct or indirect taxation is not referred to in 
the judgment, and the only reference to it in the argument 
was in a contention that the tax was imposed on a trans
mission in another Province and was therefore not direct; 
but it was held that the tax was not on transmission but 
on the corpus of the property. 

Their Lordships are therefore of opinion that the succes
sion duties levied in respect of the property mentioned in 
both sub-ss. (a) and (b) in para. 2 of the special case are 
not valid. In the case of sub-s. (a) the taxation is neither 
direct nor within the Province, and in the case of sub-s. 
(&) the taxation is not direct. 

(1) 8 Alb. L.R. 308. (2) (1912) A.C. 212; Cam., vol. I, 
700. 

(3) (1914) A.C. 176. 
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question of direct or indirect taxation is not referred to in 
the judgment, and the only reference to it in the argument 
was in a contention that the tax was imposed on a trans
mission in another Province and was therefore not direct; 
but it was held that the tax was not on transmission but 
on the corpus of the property. 

Their Lordships are therefore of opinion that the succes
sion duties levied in respect of the property mentioned in 
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700. 

(3) (1914) A.C. 176. 
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[1933] A.c. Their Lordships will accordingly humbly advise His 
PROVINCIAL Majesty that the appeal for the Province should be dis-
TEB4SUBBE missed, and that the cross-appeal for the executors should 
ALBERTA be allowed, and that the judgment of the Appellate Divi-

c.E?KERE s*on °f *^e Supreme Court of Alberta should be varied by 
substituting for the words " are valid and payable " at 
the end of the second declaration the words "are invalid 
and are not payable," and should otherwise be affirmed. 
By agreement of parties there will be no order for costs. 

Solicitors for Province: Blake & Redden. 

Solicitors for executors: Lawrence Jones & Co. 
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ATTORNEY-GENERAL FOR BRITISH COLUMBIA [1934] A.c. 

v. 3JS* 

KINGCOME NAVIGATION COMPANY, LIMITED MB 

(1934) A.C. 45 Oct-12. 

OK APPEAL FROM THE APPEAL COURT OF BRITISH COLUMBIA 

Canada (British Columbia)—Legislative power of Province—Taxation— 
Tax on consumers of commodity—Direct or indirect taxation—Regu
lation of trade and commerce—Customs and excise—Fuel Oil Tax 
Act (Brit.-Col., 1980, c. 71; 1932, c. 51)—British North America Act, 
1867 (30 & SI Vict., c. 3), s. 91, head 2; s. 92, head 2; s. 122. 

The Fuel-oil Tax Act, 1930, of British Columbia, which imposes a tax 
upon every consumer of fuel-oil according to the quantity which he 
has consumed, is valid under s. 92, head 2, of the British North 
America Act, 1867; the tax is direct taxation, because it is demanded 
from the very persons who it is intended or desired should pay it. 
As the tax does not relate to any commercial dealing with the com
modity it does not fall within the category of customs and excise 
duties, which are within the legislative powers of the Dominions, 
both because they are by nature indirect taxes and having regard to 
s. 122 of the Act. The Act being within the legislative power given 
by s. 92, head 2, and not purporting to regulate trade and commerce, 
is not invalid as infringing the Dominion authority under s. 91, head 2, 
to legislate for that purpose. 

Judgment of the Court of Appeal for British Columbia reversed. 

[46] APPEAL (No. 32 of 1933) from a judgment of the 
Court of Appeal for British Columbia (March 7, 1933), 
affirming a judgment of the Supreme Court of that Prov
ince (February 7, 1933). 

The appellant sued the respondents in the Supreme 
Court of British Columbia to recover taxes under the Fuel-
oil Tax Act (Statutes of British Columbia, 1930, c. 71), 
as amended by the Fuel-oil Tax Amendment Act (Statutes 
of British Columbia, 1932, c. 51). The legislation imposes 
a tax upon every consumer of fuel-oil according to the 
quantity which he has consumed. The question arising 
in the proceedings was whether the legislation was intra 
vires the Provincial legislature under the British North 
America Act, 1867. A previous statute of the Province 
imposing taxation in respect of fuel-oil, namely, the Fuel-
oil Tax Act (R.S.B.C., 1924, c. 251), was declared by the 

•PEESESNT:—Lord Blanesburgh, Lord AtMn, Lord Thankerton, Lord 
Russell of Killowen, and Sir George Lowndes. 
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[1934] A.C. Privy Council to be invalid: see Attorney-General for 
ATTORNEY- British Columbia v. Canadian Pacific Ry. Co. (1) 

ENSEAL ^ e jjjg^gpjgj p r o v i s ions of the legislation now in question 
BRITISH appear from the judgment of the Judicial Committee. 

KINGCOME ^ e t r ^ i u dge (Morrison C.J.) held t ha t the legisla-
NAVIGATIOK tion was ultra vires as it imposed an excise tax and there-

LIMITED. fore was indirect taxation. An appeal was dismissed 
(McPhillips J.A. dissenting). The Chief Justice of the 
Court of Appeal (J. A. Macdonald C.J.) held tha t the tax 
was invalid, both because it was an excise tax and because 
i t infringed the powers of the Dominion legislature to 
make laws for the regulation of trade and commerce. 
Mar t in J.A., while expressing doubt, thought that the 
appeal should be dismissed. M. A. Macdonald J.A. was of 
the opinion tha t the Act was invalid, because it imposed 
an excise duty. 

1933. July, 3, 4, 6. Pritt K.C. and R. Symes for the 
appellant. The tax imposed by the Act was direct taxation 
within s. 92, head 2, of the British North America Act, 
1867, because i t was payable by the persons on whom it 
was intended to fall and was not susceptible of being 
passed on. (Reference was made to cases mentioned in 
the judgment.) The tax was [47] clearly distinguishable 
as to its incidence from the tax held to be invalid in 
Attorney-General for British Columbia v. Canadian Pacific 
Ry. Co. (1) The majority in the Supreme Court wrongly 
regarded the tax as an excise duty. Though the word 
" excise " has sometimes been loosely applied, i ts meaning 
since the middle of the last century has been confined to 
a tax imposed in respect of home-produced commodities 
before they reach the consumer: O.E.D., s.v. " e x c i s e " ; 
Sweet's Legal Dictionary, s.v. " excise " ; Mill's Principles 
of Political Economy (1869), p . 504; Bateman's Excise 
Laws (1843), p . 4. Where in the judgments of the Board 
in City of Halifax v. Fairbanks' Estate (2) and in Attorney-
General for British Columbia v. McDonald Murphy Lum
ber Co. (3) customs and excise duties are spoken of as being 
indirect taxes t he reference is to duties which are imposed 
in respect of commodities before they reach the consumer 

(1) (1927) A.C. 934. (2) (1928) A.C. 117, 126. 
(3) (1930) A.C. 357, 364. 
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[1934] A.C. Privy Council to be invalid: see Attorney-General for 
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NAvmATION tion was ultra vires as it imposed an excise tax and there-
CoMPANY f . d" · A l d" · d 
LIMITED. ore was m 1rect taxatwn. n appea was 1Sm1sse 
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appellant. The tax imposed by the Act was direct taxation 
within s. 92, head 2, of the British North America Act, 
1867, because it was payable by the persons on whom it 
was intended to fall and was not susceptible of being 
passed on. (Reference was made to cases mentioned in 
the judgment.) The tax was [47] clearly distinguishable 
as to its incidence from the tax held to be invalid in 
Attorney-General for British Columbia v. Canadian Pacific 
Ry. Co. (1) The majority in the Supreme Court wrongly 
regarded the tax as an excise duty. Though the word 
" excise " has sometimes been loosely applied, its meaning 
since the middle of the last century has been confined to 
a tax ·imposed in respect of home-produced commodities 
before they reach the consumer: O.E.D., s.v. "excise"; 
Sweet's Legal Dictionary, s.v. "excise"; Mill's Principles 
of Political Economy (1869), p. 504; Bateman's Excise 
Laws (1843), p. 4. Where in the judgments of the Board 
in City of Halifax v. Fairbanks' Estate (2) and in Attorney
General for British Columbia v. McDonald Murphy Lum
ber Co. (3) customs and excise duties are spoken of as being 
indirect taxes the reference is to duties which are imposed 
in respect of commodities before they reach the consumer 

(1) (1927) A.C. 934. (2) (1928) A.C. 117, 125. 
(3) (1930) A.C. 357, 364. 
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LIMITED. 

and which may be assumed to be passed on in the course of [1934] A.C. 
business. The nature of the customs and excise Acts ATTORNEY-

referred to in s. 122 of the Act of 1867 shows that " excise " GENERAL 
FOR 

is there used in the above sense. Even if the tax now in BRITISH 
, . i i i •! i • i J. -x • COLUMBIA 

question can properly be described as an excise duty it is v_ 
valid, because being a direct tax it was authorized by s. 92, jSN G^M B 

head 2. No conflict was intended between that head and COMPANY 

s. 122. 
E. C. Mayers K.C. and Wilfrid Barton for the respond

ents. The decisions lay down that a tax is indirect if there 
would be a tendency to pass it on; they do not suggest that 
there can be no passing on unless the commodity on which 
the tax is imposed is passed on. Fuel-oil was extensively 
used for the purpose of manufacturing and transport, and 
the tax would be passed on in the price of the article 
manufactured or transported. It is sufficient to show that 
there would be a tendency to pass on the tax in some 
cases: Attorney-General for Manitoba v. Attorney-General 
for Canada (1); the real nature of the tax was to be ascer
tained: Bex v. Caledonian Collieries Ld. (2) 

In City of Halifax v. Fairbanks' Estate (3) and in 
Attorney-General for British Columbia v. Macdonald 
Murphy Lumber Co. (4) [48] the judgments of the Board 
laid down that duties of customs and excise were indirect 
taxes without inquiry into their ultimate incidence. In 
Attorney-General for Manitoba v. Attorney-General for 
Canada (5) the question had been expressly left open 
whether the tax was invalid under s. 122 of the Act as 
being an excise tax. The tax now in question was an 
excise tax. The meaning of the word " excise," at any rate 
as used in 1867, cannot be limited as proposed: Johnson's 
Dictionary, s.v. "excise"; Adam Smith's Wealth of Na
tions (1863 ed.), p . 396; Burn's Justices Manual (1869), 
vol. 2, "Excise"; Stephen's Commentaries (following 
Blackstone), 17th ed., p. 318. An examination of legis
lation before 1867 shows that duties described as excise 
were imposed in many cases upon the consumer. Sect. 
122 recognized that under s. 91, head 2, or possibly head 

(1) (1825) A.C. 561. (3) (1928) A.C. 117, 125. 
(2) (1928) A.C. 358. (4) (1930) A.C. 357,364. 

(5) '(1925) A.C. 561. 
S3524-15 
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[1934] A.c. 3 ; the Dominion had exclusive power to impose customs 
ATTOBNEY- and excise duties. If " e x c i s e " has the limited meaning 

GEFOBKAL suggested the express power given to the Provinces by 
BRITISH S. 92, head 9, to impose licensing duties was not necessary. 
OLUMBIA rpke ^ a x n Q w ^ q U e g £i o n w a s ^o \)Q collected like an ordi-

KINGCOME n a r y excise duty, and with similar powers of search and 
COMPANY inquiry. The tax was also invalid, because it infringed 
LIMITED. U p 0 n ^ g p 0 w e r 0f the Dominion legislature to regulate 

trade and commerce. The Dominion had exempted fuel-
oil from customs duties; the present tax conflicted with 
that policy, and was for the protection of coal. (Refer
ence was made to Attorney-General of British Columbia 
v. Attorney-General of Canada (1) , Proprietary Articles 
Trade Association v. Attorney-General of Canada (2).) 

Pritt K.C. in reply. The Provincial power of taxation 
is not limited b y the Dominion's power to regulate trade 
and commerce save where the taxing legislation directly 
interferes with that power: Burland v. The King (3) , 
Attorney-General for Ontario v. Attorney-General for the 
Dominion (4) , Attorney-General of Manitoba v. Manitoba 
Licence Holders' Association (5) , Board of Commerce Act, 
1919 (6) . . 

[49] Oct. 12. The judgment of their Lordships was 
delivered by 

LORD T H A N K E R T O N . — T h i s is an appeal from the judg
ment of the Court of Appeal for British Columbia dated 
March 7, 1933, which affirmed, with one dissentient, the 
judgment of the Chief Justice of the Supreme Court of 
British Columbia dated January 11, 1933, by which the 
appellant's action for recovery of tax from the respondent 
was dismissed. 

The appellant seeks to recover the tax by vir tue of the 
provisions of the Fuel-oil Tax Act, Sta tutes of British 
Columbia, 1930, e. 71, as amended by the Fuel-oil Tax Act 
Amendment Act, Statutes of British Columbia, 1932, c. 51. 
The issue in the case is whether the legislation in question 
is ultra vires of the Provincial legislature in respect either 
(a) t ha t the taxation imposed thereby is not " direct taxa
tion " within the terms of s. 92, head 2, of the British Nor th 

(1) (1924) A.C. 222, 225. (4) (1896) A.C. 348, 360. 
(2) (1981) A.C. 310, 326. (5) (1902) A.C. 73, 80. 
(3) (1922) 1 A.C. 215, 220. i(6) (1922) 1 A.C. 191, 198. 
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trade and commerce. The Dominion had exempted fuel
oil from customs duties; the present tax conflicted with 
that policy, and was for the protection of coal. (Refer
ence was made to Attorney-General of British Columbia 
v. Attorney-General of Canada (1), Proprietary Articles 
Trade Association v. Attorney-General of Canada (2).) 

Pritt K.C. in reply. The Provincial power of taxation 
is not limited by the Dominion's power to regulate trade 
and commerce save where the taxing legislation directly 
interferes with that power: Burland v. The King (3), 
Attorney-General for Ontario v. Attorney-General for the 
Dominion (4), Attorney-General of Manitoba v. Manitoba 
Licence Holders' Association (5), Board of Commerce Act, 
1919 (6). 

[49] Oct. 12. The judgment of their Lordships was 
delivered by 

LORD THANKERTON.-This is an appeal from the judg
ment of the Court of Appeal for British Columbia dated 
March 7, 1933, which affirmed, with one dissentient, the 
judgment of the Chief Justice of the Supreme Court of 
British Columbia dated January 11, 1933, by which the 
appellant's action for recovery of tax from the respondent 
was dismissed. 

The appellant seeks to recover the tax by virtue of the 
provisions of the Fuel-oil Tax Act, .Statutes of British 
Columbia, 1930, c. 71, as amended by the Fuel-oj,l Tax Act 
Amendment Act, Statutes of British Columbia, 1932, c. 51. 
The issue in the case is whether the legislation in question 
is 1..tltra vires of the Provincial legislature in respect either 
(a) that the taxation imposed thereby is not " direct taxa
tion " within the terms of s. 92, head 2, of the British North 

(1} (1924) A.C. 222, 225. 
(2) (1931) A.C. 310, 326. 
(3) (1922) 1 A.C. 215, 220. 

(4) (1896) A.C. 348, 360. 
(5) (1902) A.C. 73, 80. 
1(6) (1922) 1 A.C. 191, 198. 
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America Act, 1867, or (6) that it invades the exclusive 
right of the Dominion under s. 91, head 2, to legislate for 
the regulation of trade and commerce. 

The material provisions of the Act of 1930, as amended 
by the Act of 1932, are as follows: 

2. For the raising of a revenue for Provincial purposes every person 
who consumes any fuel-oil in the Province shall pay to t he Minister of 
Finance a tax in respect of that fuel-oil a t the rate of one-half cent 
a gallon. 

3. The tax imposed by this Act shall be paid and collected a t such 
times and in such manner as the regulations may prescribe. 

4. The amount of any tax imposed by .this Act may be recovered 
by action in any Court as for a debt due t o the Crown in right of the 
Province, and the Court may make an order as to the costs of the action 
in favour of or against the Crown. (2) In every action for the recovery 
of any tax imposed by this Act, the burden of proving the quantity of 
fuel-oil consumed by the defendant, and of proving tha t the tax has 
been paid in respect of the fuel-oil in question, shall be upon the defend
ant. (1932, c. 51, s. 2.) 

[50] 5. (1) Upon the expiration of thirty days after the commence
ment of this Act, no person shall keep for sale or sell fuel-oil in the 
Province unless he is the holder of a licence issued pursuant to this section 
in respect of each place of business at which fuel-oil is so kept for sale 
or sold by him. (2) The manner of application and the forms of appli
cation and of the licence shall be as prescribed in the regulations. A 
licence fee of one dollar shall be payable in respect of each licence. 
(3) The Minister of Finance may, without holding any formal or other 
hearing, cancel any licence issued pursuant to this section if t he licensee is 
convicted of any offence against this Act, and may during the period of 
twelve months next succeeding the cancellation of tha t licence refuse uo 
issue any new licence t o the person so convicted. 

6. (1) Every collector, constable, and every person authorized in writ
ing by the Minister of Finance to exercise the powers of inspection under 
this section may without warrant enter upon any premises on which he 
has cause to believe that any fuel-oil is kept or had in possession, and 
may inspect the premises and all fuel-oil found thereon, and may interro
gate any person who is found on the premises or who owns, occupies or 
has charge of the premises. (2) Every person interrogated under this 
section who refuses or fails t o answer any question pu t to him respecting 
•the fuel-oil kept or had on the premises, or who refuses or fails to produce 
for inspection or to permit inspection of any book, record or document, or 
any barrel, tank, or receptacle in hds possession or under his control which 
he is required to produce for inspection or of which ihe is required to 
permit inspection, shall be guilty of an offence against this Act. 

7. (1) Every person who consumes any fuel-oil in the Province and 
every person who keeps for sale or sells fuel-oil in t he Province shall keep 
such books and records and shall make and furnish such returns as are 
prescribed in t he regulations. (2) Every person who refuses or fails to 
keep any book or record or to make and furnish any return prescribed 
by the regulations or who withholds any entry or information, required 
by the regulations to be made or entered in any book, [51] record, or 
return, or who makes any false or deceptive entry or statement in any 
such book, record, or return, shall be guilty of a n offence against this Aet. 
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America Act, 1867, or (b) that it invades the exclusive [193~.c. 
right of the Dominion under s. 91, head 2, to legislate for ATToRNEY-

cl d GENERAL the regulation of tra e an commerce. FOR 

The material provisions of the Act of 1930, as amended !o~~~:IA 
by the Act of 1932, are as follows: v. 

KINGCOME 
NAVIGATION 2. For the mising of a reven-ue for Provincial purposes every person 
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C193ilf'C ' T n e respondent challenges the validity of the tax on 
ATTOENET- three grounds—namely: (a) that in its nature it is either 
^ T O K ^ a n i m P o r t duty or a duty of excise, and therefore falls into 
BEITISH the category of indirect taxes; (6) that it is not direct 

v. taxation in respect that the burden may be passed on; and 
LIGATION ( C ) ^ a t it invades the legislative sphere of the Dominion 
COMPANY parliament in regard to regulation of trade and commerce. 
LIMITED. 

— The respondent's first contention is that the tax here in 
question is a customs or excise duty, according to the gen
eral understanding current in 1867, and that all customs 
and excise duties are outside the competence of a Provincial 
legislature, apart from any question whether the tax is 
" demanded from the very persons whom it is intended or 
desired should pay it." For this construction he prays in 
aid s. 122 of the Act of 1867, and, in order to establish 
that the present tax was in the nature of a customs or 
excise duty, he relied on the definitions of political econo
mists and the course of custom and excise legislation in 
this country up to 1867. In their Lordships' opinion this 
contention is inconsistent with the decisions of this Board, 
which go back to the year 1878, and have settled that the 
test to be applied in determining what is " direct taxa
tion " within the meaning of s. 92, head 2, of the Act of 
1867 is to be found in Mill's definition of direct and indi
rect taxes. 

In Attorney-General for Quebec v. Queen Insurance Co. 
(1), a Provincial tax on policies of assurance was held to be 

• of the nature of a stamp duty and not a licence duty, and 
to be an indirect tax. The duty was thus described in the 
judgment of the Board: 

They say on the face of the statute, "the price of each licence 
shall consist," and ea on. But it is not a price to be paid by the 
licensee. I t is a price to be paid by .anybody who wants a policy, 
because, without that, no policy can be obtained. I t may be that the 
company buys the adhesive stamps, and affixes them; or it may be that 
the [52] assured buys the adhesive stamps, and affixes them, or pays an 
officer of .the company the money necessary to purchase them and affix 
them; but whoever does it complies with the Act. 

I t is difficult to conceive a stamp duty to which such a 
description would not apply, and the Board found it un
necessary to consider the scientific definition of "direct 
taxation." 

(1) (1878) 3 App. Cas. 1090; Cam., vol. I, 222. 
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In Attorney-General for Quebec v. Reed (1), a Provin- [1934] A.C. 
cial duty of 10 cents upon every exhibit filed in Court in ATTOKNEY-

any action depending therein was held not to be direct GB^)B
EAL 

taxation, and Mill's definition was applied. Lord Selborne, BRITISH 

in delivering the judgment of the Board, said: v. 
The legislature, in imposing the tax, cannot have in contemplation, KINGCOME 

one way or the other, the ultimate determination of the suit, or the p™pTS^ 
final incidence of the burden, whether upon the person who had to pay LIMITED. 
it at the moment when it was exigible, or upon anyone else 
As in all other cases of indirect taxation, in particular instances, by par
ticular bargains and arrangements of individuals, that which is the gener
ally presumable incidence may be altered. An importer may be himself 
a consumer. Where & stamp duty upon transactions of purchase and sale 
is payable, there may be special arrangements between the parties deter
mining who shall bear it. The question whether it is a direct or an 
indirect tax cannot depend upon those special events which may vary 
in particular cases; but the best general rule is to look to the time of 
payment; and it at the time the ultimate incidence is uncertain, then, 
as it appears to their Lordships, it cannot, in this view, be called direct 
taxation within the meaning of the 2nd section, of the 92nd clause of 
the Act m question. 

It is clear that " ultimate incidence" is not there used 
in the sense of the political economists, but refers to the 
ultimate incidence among the parties to the transaction 
in respect of which the tax is imposed. 

Mill's definition was definitely established as the most 
satisfactory test in Bank of Toronto v. Lambe (2), in which 
a Provincial tax on banks varying in amount with the paid-
up capital and with the number of their offices, was held 
to be direct taxation. I t may be noted that an argument 
was [53] unsuccessfully submitted to the effect that the 
tax would, according to the views of the English legisla
ture, be regarded as a licence or excise duty, at all events 
for the purpose of collection, and that it was not intended 
to include any such taxes in the term " direct taxation " 
in s, 92, head 2. The following passage may be quoted 
from the judgment of the Board, delivered by Lord Hob-
house: 

After some consideration Mr. Kerr chose the definition of John. Stuart 
Mill as the one he would prefer to abide by. That definition is as follows: 

Taxes are either direct or indirect. A direct tax is one which ia 
demanded from the very persons who it is intended or desired should 
Pay it. Indirect taxes are those which are demanded from one person 
m. the expectation and intention that he shall indemnify himself at the 
expense of another; such are the excise or customs. The producer or * 

(1) (1884) 10 App. Oas. 141, 144; (2) (1887) 12 App. Cas. 575; 
Cam., vol. 1,360, 362, 363. Cam., vol. I, 378. 
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[1934] A.C. importer of a commodity is called upon to pay a tax upon it, not with 
*""" the intention to levy a peculiar contribution upon him, but to tax through 

/̂ TOR™^T" him the consumers of the commodity, from whom it is supposed that he 
IjENERAL ' . . , 

POB will recover the amount by means of an advance m price." I t is said 
BRITISH: that Mill adds a term—that ito be strictly direct a tax must be general; 

COLUMBIA a n ( j ,+̂ ig condition was much pressed at the bar. Their Lordships have 
KINGCOME n o^ thought it necessary to examine Mill's works for the purpose of aseer-
NAVTGATION taining precisely what he does say on this poinit; nor would they presume 

COMPANY to say whether for economical purposes such a condition is sound or 
LIMITED. unsound; but they have no hesitation in rejecting it for legal purposes. 

I«t would deny the character of a direct tax to 'the income tax of this 
country, which is always spoken of as such, and is generally looked upon 
as a direct .tax of the most obvious kind; and it would run counter to 
the common understanding of men on this subject, which is .one main 
clue to the meaning of the legislature. 

Their Lordships then take Mill's definition above quoted as a fair basis 
for testing the character of the tax in question, not only because it is 
chosen by the appellant's counsel, nor only because it is that of an 
eminent writer, nor with the intention that it should be considered a 
binding legal definition, but because it seems to them to embody with 
sufficient accuracy [54] for this purpose an understanding of the most 
obvious indicia of direct and indirect .taxation, which is a common under
standing, and is likely to have been present to .the minds of those who 
passed the Federation Act. 

On the terms of that judgment it might have been open 
to the present respondent to maintain that Mill's definition 
was not the only alternative as a test, but such a conten
tion is excluded by later decisions of the Board, to which 
their Lordships will next refer. 

In Brewers and Maltsters' Association of Ontario v. 
Attorney-General for Ontario (1), the Liquor Licence Act 
of Ontario, which required every brewer and distiller to 
obtain a licence thereunder to sell wholesale within the 
Province, was held to be intra vires of the Provincial legis
lature (a) as being direct taxation under s. 92, head 2, and 
(b) as comprised within the term "other licences" in 
head 9 of the same section. There was a uniform fee of 
$100 in all cases. This decision disposes of any argument 
that licences were expressly mentioned in head 9, because 
they are not direct taxation, and would not have been in
cluded in head 2. Further, such a duty would be treated 
for collection as an excise duty in this country. The 
decision in Lambe's case was followed. 

In the case of Cotton v. Rex (2), which related to suc
cession duties, Lord Moulton, in delivering the judgment of 

(1) (1897) A.C. 231; Cam., vol. (2) (1914) A.C. 176; Cam., vol. 
I, 529. I, 788. 
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(1) (1897) A.C. 231; Cam., V>Ql. (2) (1914) A.C. 176; C21ID., vd. 
I, 529. I, 788. 
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LIMITED. 

the Board, pointed out that until the Act of 1867 was [193*J_^C-
passed the division of taxation into direct and indirect be- ATTORNEY-

longed solely to the province of political economy so far GfE^ilj 

as the taxation in Great Britain or Ireland or in any of BRITISH 

the colonies was concerned, and that there could not be „. 
said to have existed any recognized definition of either class J^g™^® 
which was universally accepted; but that, as soon as the COMPANY 

Act was passed it became essential that the Courts should, 
for the purposes of that statute ascertain and define the 
meaning of the phrase " direct taxation " as used in such 
legislation. After reviewing the three cases already re
ferred to, Lord Moulton stated: 

Their Lordships are of opinion that these decisions have established 
that the meaning to be attributed to the phrase " direct .taxation" in 
s. 92 of [55] the British North America Act, 1867, is substantially the 
definition quoted above (ije., in Larnbe's case) from the treatise of John 
Stuart Mill, and that this question is no longer open to discussion. 

These decisions, in their Lordships' opinion, make clear 
that if the tax is demanded from the very person who it is 
intended or desired should pay it, the taxation is direct, 
and that it is none the less direct, even if it might be de
scribed as an excise tax, for instance, or is collected as an 
excise tax. Among the numerous subsequent decisions of 
the Board, the respondent was only able to refer to two, 
as containing any suggestion to the contrary—namely, City 
of Halifax v. Fairbanks' Estate (1) and Attorney-General 
for British Columbia v. McDonald Murphy Lumber Co. 
(2) 

In Fairbanks' case a city charter, enacted by the Provin
cial legislature, imposed a " business t a x " to be paid 
by every occupier of real property for the purposes of any 
trade, profession or other calling carried on for the pur
poses of gain. Where the property was let to the Crown 
or to any person exempt from taxation, the owner was to 
be deemed to be the occupier, and was to be assessed for 
business tax according to the purposes for which it was 
occupied. The property in question was let to the Crown, 
and the respondent estate, as owner, had been assessed to 
the tax. I t was held that the tax was direct taxation even 
though the owner probably would seek to pass it on to 

(1) (1928) A.C. 117; Cam., vol. (2) (B30) A.C. 357; ante p. 43. 
H, 477. 
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(2) (1930) A.C. 357; ante p. 4-3. 
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t l 9 3 4 i ~ ' C ' ^n e t e n a n t - Lord Cave, who delivered the judgment of 
the Board, stated in regard to the Act of 1867 (1): 

The framers of that Act evidently regarded taxes as divisible into 
two separate and distinct categories—namely, those tha t are direct and 
those which cannot be so described, and i t is t o taxation of the former 
ohaiacter only tha t the powers of a Provincial government are made to 
extend. From this i t is to be inferred tha t the distinction between direct 
and indirect taxes was well known before the passing of the Act; and i t 
is undoubtedly the fact that before that date the classification was familiar 
to statesmen as well as to economists, and tha t [56] certain taxes were 
then universally recognized as falling within one or the other category. 
Thus, taxes on property or income were everywhere treated as direct 
taxes . . . . On the other hand, duties of customs and excise were 
regarded by every one as typical instances of indirect taxation. When 
therefore the Act of Union allocated the power of direct taxation for 
Provincial purposes to the Province, it must surely have intended that 
the taxation, for those purposes, of property and income should belong 
exclusively to the Provincial legislatures, and that without regard to any 
theory as to the ultimate incidence of such taxation. To hold otherwise 
would be t o suppose tha t t he framers of the Act intended to impose on 
a Provincial legislature the task of speculating as to the probable ultimate 
incidence of each particular tax which i t might desire to impose, at the 
risk of having such tax held invalid if the conclusion reached should after
wards be held to be wrong. 

What then is tihe effect to be given to Mill's formula above quoted? 
No doubt it is valuable as providing a logical basis for the distinction 
already established between direct and indirect taxes, and perhaps also 
as a guide for determining as t o any new or unfamiliar tax which may 
be imposed in which of the two categories i t is to be placed; but i t 
cannot have the effect of disturbing the established classification of the 
old and well-known species of taxation, and making it necessary to apply 
a new test to every particular member of those species. The imposition 
of taxes on property and income, of death duties and of municipal and 
local rates is, according t o the common understanding of the term, direct 
taxation, just as the exaction of a customs or excise duty on commodi
ties or of a percentage duty on services would ordinarily b e regarded as 
indirect taxation; and although new forms of taxation may from, time 
to time be added to one category or the other in accordance with Mill's 
formula, i t would be wrong to use that formula as a ground for trans
ferring a tax universally recognized as belonging to one class to a 
different class of taxation. 

In this passage Lord Cave is dealing with the argu
ment that the probability of the tax being passed on by 
arrangement rendered the tax an indirect one, and his 
rejection of that [57] argument is in conformity with the 
previous decisions of the Board. As has already been 
pointed out the ultimate incidence of the tax, in the sense 
of the political economist, is to be disregarded, but where 
the tax is imposed in respect of a transaction, the taxing 

(1) (1928) A.C. 117, 124, 125; Cam., vol. I I , 477, 482, 483. 
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(1) (1928) A.C. 117, 124, 125; Cam., vol. II, 477, 482, 483. 
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authority is indifferent as to which of the parties to the 11934] A.C. 
transaction ultimately bears the burden, and, as Mill ex- ATTORNEY-

presses it, it is not intended as a peculiar contribution upon G B
] ^ M I ' 

the particular party selected to pay the tax. Similarly, BRITISH 

where the tax is imposed in respect of some dealing with v. 
commodities, such as their import or sale, or production ^ A ™ ^ ^ 
for sale, the tax is not a peculiar contribution upon the COMPANY 

one of the parties to the trading in the particular com-
modity who is selected as the taxpayer. This is brought 
out in the second paragraph of Mill's definition, and is true 
of the typical custom and excise duties referred to by Lord 
Cave. Again, taxes on property and income are imposed 
in respect of the particular taxpayer's interest in property 
or the taxpayer's own income, and they are a peculiar 
contribution upon him, and it is intended and desired 
that he shall pay it, though it is possible for him, by mak
ing his own arrangements to that end, to pass the burden 
on in the sense of the political economists. The decision 
in Fairbanks' case is in accordance with the principle 
already stated by their Lordships as those to be derived 
from the earlier decisions of the Board. 

In the McDonald Murphy Lumber Co.'s case (1), a 
Provincial tax upon all timber cut in the Province, with 
a rebate of nearly the whole tax in the case of timber 
used or manufactured in the Province was held to be in 
its nature an export tax "levied on a commercial com
modity on the occasion of its exportation in pursuance of 
trading transactions." The tax was held to be ultra vires 
of the Provincial legislature for the reasons stated in the 
following passages of the judgment of the Board, which 
was delivered by Lord Macmillan (1): 

The appellant admitted that the imposition of customs and excise 
duties is a matter within the exclusive competence of the Dominion 
Parliament, as indeed, plainly appears «from s. 122 of the British North 
America Act. The reason for this is, no [58] doubt, that the effect of 
such duties is not confined to the place where, and the persons upon 
whom, they are levied, which is perhaps just another way of saying -feat 
they are indirect taxes. If then an export tax falls within the category of 
duties of customs and excise there is an end of the question. Their Lord
ships are of opinion that according to the accepted terminology and prac
tice of fiscal legislation and administration, export duties are ordinarily 
classed as duties of customs and excise Mr. Lawrence, how
ever, contended that although the tax might accurately be described as 

(1) (1930) A.C. 357, 364, 365; ante p. 43, at pp. 49-50. 
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an export duty, this did not necessarily negative its being a direct tax 
within the meaning of the Act. Without reviewing afresh the niceties of 
discrimination between direct and indirect taxation it is enough to point 
out that an export tax is normally collected on merchantable goods in 
course of transit in pursuance of commercial transactions. Whether the 
tax is ultimately borne by the exporting seller at home or by the import
ing buyer abroad depends on the terms of the contract between them 

While it is no doubt true that a tax levied on personal property, no less 
than a tax levied on real property, may be a direct tax where the tax-
pajrer's personal property is selected as the criterion of his ability to pay, 
a tax which, like the tax here in question, is levied on a commercial 
commodity on the occasion of its exportation in pursuance of (trading 
transactions, cannot be described as a tax whose incidence is, by its 
nature, such that normally it is finally borne by the first payer, and 
is not susceptible of being passed on. On the contrary, ifche existence of an 
export tax is invariably an element in the fixing of prices, and the ques
tion whether it is to be borne by seller or purchaser m whole or in part 
is determined by the bargain made. The present tax thus exhibits the 
leading characteristics of an indirect tax as defined by authoritative 
decisions. 

It is clear that this decision applied Mill's definition, 
as adopted by the previous decisions of the Board, as the 
test, and that the result was in accordance with those 
decisions. The present respondent relied on the reference 
to s. 122 of the Act of 1867 as being of assistance to his 
argument. In their L59] Lordships' opinion the customs 
or excise duties on commodities ordinarily regarded as in
direct taxation, referred to in the judgment in Fairbanks' 
case and the McDonald Murphy Lumber Co.'s case, are 
duties which are imposed in respect of commercial dealings 
in commodities, and they would necessarily fall within 
Mill's definition of indirect taxes. They do not extend, 
for instance, to a dog tax, which is clearly direct taxation, 
though the machinery of the excise law might be applied 
to its collection, or to a licence duty, such as was con
sidered in Lambe's ease. Customs and excise duties are, 
in their essence, trading taxes, and may be said to be more 
concerned with the commodity in respect of which the 
taxation is imposed than with the particular person from 
whom the tax is exacted. Sect. 122 of the Act merely 
provided for the temporary continuation of the then exist
ing legislation as regards customs and excise, and the re
spondent was unable to point to anything in that legisla
tion which would fall outside the above definition of cus
toms and excise duties. I t follows that the tax here in 

[1934] A.C. 
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question must be tested by Mill's definition, as adopted [ 1 9 3 ^ 3 , c " 
by the decisions of the Board. ATTOBNEY-

Turning then to the provisions of the Fuel-oil Act here ^ f * 1 

in question, it is clear that the Act purports to exact the BRITISH 

tax from a person who has consumed fuel-oil, the amount v. 
of the tax being computed broadly according to the amount N ^ ^ J ^ N 

consumed. The Act does not relate to any commercial COMPANY 

transaction in the commodity between the taxpayer and 
someone else. Their Lordships are unable to find, on exam
ination of the Act, any justification for the suggestion 
that the tax is truly imposed in respect of the transaction 
by which the taxpayer acquires the property in the fuel-
oil nor in respect of any contract or arrangement under 
which the oil is consumed, though it is, of course, possible 
that individual taxpayers may recoup themselves by such 
a contract or arrangement; but this cannot effect the 
nature of the tax. Accordingly their Lordships are of 
opinion that the tax is direct taxation within the meaning 
of s. 92, head 2, of the British North America Act. . 

The last contention of the respondent was that the Fuel-
oil Tax Act invaded the province of the Dominion Parlia
ment, in [60] that it regulated trade and commerce. Ex
cept that the Act taxes persons in respect of a commercial 
commodity, which is not produced in its raw state within 
the Province, there is nothing in the Act to suggest that 
its purpose was the regulation of trade and commerce, and 
the respondent has to rely on extrinsic circumstances such 
as the competition of coal in the fuel market. But, if the 
taxation falls within the terms of s. 92, head 2, that is, if 
it is direct taxation within the Province in order to raise 
a revenue for Provincial purposes, and it does not purport 
to regulate trade and commerce, there is no reason to limit 
the legislative power expressly conferred on the Province. 
"If they find that on the due,construction of the Act a 
legislative power falls within s. 92, it would be quite wrong 
of them to deny its existence because by some possibility 
it may be abused, or may limit the range which would 
otherwise be open to the Dominion Parliament" (Bank of 
Toronto v. Lambe) (1). The case of Lawson v. Interior 
Fruit and Vegetable Committee (2) affords an interesting 
contrast, for there, on the face of the statute, the Provin-

(1) 12 App. Oae. 575, 587. (2) (1931) S.C.R. 357. 
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[1934] A.c. c i a i legislature sought to regulate the import of com-
ATXOENBT- modities. 
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LIMITED^ humbly advise His Majesty accordingly. The appellant 

— will have the costs of this appeal and his costs in the 
Courts below. 

Solicitors for appellant: Charles Russell & Co. 

Solicitors for respondents: White & Leonard. 
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Their Lordships are therefore of opinion that the appeal 
should be allowed, that the judgments appealed from 
should be set aside, and that the appellant is entitled to 
decree for the amount in suit, and their Lordships will 
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BRITISH COAL CORPORATION 
AND OTHERS 

V. 

THE KING 
(1935) A.C. 500 

FROM T H E COURT OF KING'S B E N C H , QUEBEC 

Canadian Statute 23 & 24 Geo. V, c. S3, s. 17—Bight of appeal to the 
King in Council—Competency of Dominion Legislature to abrogate 
the right—Nature of right—Judicial Committee Acts, 183S and 1844 
CS & 4 Will. IV, c. 41, and 7 & 8 Vict., c. 69)—Powers of Canadian 
Legislature under British North America Act, 1867 (SO & SI Vict., 
c. 3), s. 91—Colonial Laws Validity Act, 1865 (28 & 89 Vict., c 63)— 
Effect of Statute of Westminster,-1931 (22 Geo. V, c. 4). 

On a preliminary objection to the competency of a petition for special 
leave to appeal to (the King in Council from a judgment of the Court 
of King's Bench (Appeal Side) of the Province of Quebec in a 
criminal matter on the ground tha t the petition was incompetent 
by reason of the prohibition of appeals to His Majesty in criminal 
matters by the Canadian statute 23 and 24 Geo. V, c. 53, s. 17:— 

Held, ithat the petition was incomipetenit. Before the Statute of West
minster, 1931 (22 Geo. V, c. 4), the Canadian Legislature was subject 
to the limitations imposed by the Colonial Laws Validity Act, 1865 
(28 & 29 Vict., c. 63), by which legislation repugnant t o an Act of 
the Imperial Parliament was declared void, by s. 129 of the British 
North America Act, 1867 (30 & 31 Vict., c. 3) , and also by the 
doctrine forbidding extra-territorial legislation. These limitations were 
abrogated by the Statute of Westminster. The extent of the legis
lative competence conferred on the Canadian Legislature in regard 
1o appeals to the King in Council in criminal matters must now be 
ascertained from its constituent Act, the British North America Act, 
1867. The right of appeal to the King in Council is a prerogative 
right, and the prerogative cannot be restricted or qualified save by 
express words or necessary intendment. Sect. 91 of the Act read with 
the rest of the Act, not by express words, bu t by necessary intend
ment, does invest the Canadian Legislature with power to regulate or 
prohibit appeals to the King in Council in criminal matters. Appeal 
to the King in Council is prohibited in precise words by s. 17 of the 
Canadian Statute, 23 & 24 Geo. V, c. 53. 

Nadan v. The King [1926] A.C. 482 (1) explained. [501] 
Nature of the prerogative appeal and functions of the Judicial Com

mittee under the Judicial Committee Aots, 1833 and 1844 (3 & 4 
Will. JV, c. 41, and 7 & 8 Viet., c. 69), explained. 

Cushing v . Dupuy (1880) 5 Ap.p. Cas. 409; Attorney-General for Ontario 
v. Reciprocal Insurers [1924] A.C. 328, 348; Hodge v . The Queen 
(1883), 9 App. Cas. 117; Attorney-General for Canada v . Cain [1906] 
A.C. 542; and In re Louis Marois (1862) 15 Moo. P.C. 189 referred to . 

Petition for special leave t o appeal dismissed. 

•PBESENT:—Viscount Sankey L.C., Lord Atkin, Lord Tornlin, Lord 
Maemillan, and Lord Wright. 

(1) Cam., vol. n , 400. 
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i o appeals to the King in Council in criminal matters must 110w be 
ascel'lbained from its constituent Act, the British N-orth America Act, 
1867. The mght of appeal to the King in CouiliCil is e. preroga.thre 
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express words or nece..."Sa.ry intendment.. Sect. 91 of the Ac;t read with 
the rest of ilhe Act, not by express words, but by nooessa.ry intend
ment, does invest the Canadian Legialiature with ;power to regulwte or 
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Nadan v. The King [1926] A.C .. 482 (1) explained.. [501] 
Nature of the prerogative appeal and functions :of the Judicial Com

mittee under the Judicial Comm1ttee AC!l:s, 1833 and 1844 (3 & 4 
Will. IV, c. 41, ~nd 7 & 8 Vict., c. 69), explained. 

Cushing v. Dupuy (1880) 5 Ap.p. Cas. 409; Attorney-General for Ontario 
v. Reciprocal Insurers [1924] A.C .. 328, 348; Hodge v. The Queen 
(1883), 9 App .. CM. 117; Attorney-General for Canada v. Cain [1906] 
A .. C. 542; and In re Louis Marois (1862) 15 Moo. P.C. 189 referred to. 

Petition for special leave ;to ap~l dismissed. 

*"PRESENT:-Visoount Sankey L.C., Lord Atkin, Lord Tomlin, Lord 
MMmillan, and Lord Wrigh-t. 

(1) Cam., vol. II, 400. 
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[1935L4.C. PETITION for special leave to appeal. 
BBIMSH The British Coal Corporation and four other coal import-

COBTOBATION
 m S companies were convicted on a charge of combining 

v. together with a view to unduly restraining the coal indus-
' try by the King's Bench (Crown Side) on December 12, 

1933. An appeal from the conviction was dismissed by the 
King's Bench (Appeal Side) of the Province of Quebec on 
October 5, 1934. 

On a petition for special leave to appeal from this judg
ment to His Majesty in Council, objection was taken to 
the competency of the petition on the ground that appeals 
to His Majesty in Council in criminal cases from any judg
ment or order of any Court in Canada were effectively 
prohibited by 23 & 24 Geo. V, c. 53, s. 17 (Canada). 

On this preliminary objection. 
1935. March 18, 19, 21, 28, 29; April 1, 2, 8, 9. Wilfrid 

Greene K.C., Burchell K.C. (Nova Scotia), / . H. Stamp, 
and Oyler (Nova Scotia) for the petitioners. Before the 
Statute of Westminster, 1931, was passed there was in the 
Criminal Code of Canada a section which purported to 
take away in criminal matters the right of appeal to His 
Majesty in Council. In Nadan v. The King (1) it was 
held that that section was beyond the competence of the 
Dominion Legislature and was inoperative. After the 
Statute of Westminster the section was repealed and re-
enacted by s. 17 of the Canadian Statute 23 & 24 Geo. V, 
c. 53. In so far as this statute purports to prohibit appeals 
to the King in Council in criminal matters it is incom
petent. The right to entertain appeals from Courts in the 
King's Dominions and Colonies is a prerogative right [502] 
of the King as the fountain of justice inherent in the Crown 
and inseparable from it: Christian v. Corren (2). I t is 
vested in the King as Sovereign of the Empire and not in 
the King in right of the particular Dominion or Colony 
concerned. It is exercised by the King in his Privy Coun
cil on the advice of the Judicial Committee and not by the 
King in the Privy Council or other Council of a Dominion 
or Colony: Performing Right Society Ld. v. Bray U.D.C. 
(3). This prerogative remains vested in the King save in 
so far as it has been taken away or diminished by or under 

(1) (1926) A.C. 482. (2) (1716) 1 P. Wms. 329, 330. 
(3) (1930) A.C. 377, 396. 
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(1) (1926) A.C. 482. (2) (1716) 1 P. Wms. 329, 330. 
(3) (1930) A.C. 377, 396. 
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the authority of an Act of the Imperial Legislature. In [1935] A.C. 
order to take away or diminish this prerogative or to em- BRITISH 

power a Dominion or Colonial Legislature to take it away c 0 E £^ I 0 N 

or dimmish it there must be express words or necessary v. 
implication: Cuvillier v. Aylwin (1); Theberge v. Laudry 
(2); Gushing v. Dupuy (3); Moses v. Parker (4); Attor
ney-General v. Constable (5); Ex parte Postmaster-Gen
eral In re Bonham (6); Webb v. Outrim (7); Maxwell 
on Interpretation of Statutes, 2nd ed., 117-132. The only 
instances in which this prerogative has been taken away 
or diminished, or power has been given so to do, are the 
Commonwealth of Australia Act, 1908, and the Union of 
South Africa Act, 1909, where express words are used. 

Under the British North America Act, 1867, it was never 
within the competence either of the Dominion or of the 
Provincial Legislatures to take away or diminish this pre
rogative. Express words and necessary implication are both 
lacking. The words " peace, order, and good government of 
Canada " are insufficient for the purpose, the King's pre
rogative right to hear appeals being a right vested in the 
Sovereign outside and paramount to the Dominion. The 
words " procedure in criminal matters " in s. 91, sub-s. 27, 
are confined to procedure in the Courts of Canada, and are 
not apt to describe appeals to the King in Council: Nadan 
v. The King (8). 

[503] The Statute of Westminster contains no words 
which expressly or by necessary implication confer power to 
take away or diminish this prerogative. The preamble em
bodying the Resolutions and Declarations of the Imperial 
Conferences of 1926 and 1930 contains no suggestion that it 
was one of the objects of the Act to confer such a power; 
on the contrary it shows plainly that it was not one of 
the objects. In a matter of such far-reaching constitu
tional importance direct authority would be given or none 
at all: Webb v, Outrim (9); Viscountess Rhondda's Claim 
(10). The first part of s. 2, sub-s. 2, is merely a reversal of 
s. 2 of the Colonial Laws Validity Act, 1865, and is not 
sufficiently precise to cover this prerogative. The latter 

(1) (1832) 2 Knapp, 72. (6) (1879) 10 Ch. D. 595. 
(2) (1876) 2 App. Cas. 102. '(7) [1907] A.C. 81. 
(3) 5 App. Cas. 409. (8) [1926] A.C. 482, 492. 
(4) [1896] A.C. 245. (9) [1907] A.C. 81, 91. 
(5) (1879) 4 Ex. D. 172. (10) [1922] 2 A.C. 339, 365, 375. 
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(1) (1832) 2 Knapp, 72. 
(2) (1876) 2 App. Cas. 10'2. 
(3) 5 App. Cas. 409. 
(4) [18961 A.C. 245. 
(5) (1879) 4 Ex. D. 172. 

(6) (1879) 10 Ch. D. 595. 
'(7) [1907] A.C. 81. 
(8) [1926] A.C. 482, 492. 
(9) [1907] A.C. 81, 91. 

(10) [19221 2 A.C. 339, 365, 375. 
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[ 1 9£^iA , c-part does not apply to this prerogative, because it does 
BRITISH not arise under any Act of Parliament of the United 

CORPORATION Kingdom or any order, rule or regulation made under 

THE KING.
 a n y s u c ^ ^ct> ^ui e x i s t s by virtue of the common law, 

although it is regulated by the Judicial Committee Acts 
so far as they extend and so long as they are in force. 
Sect. 3 merely declares to be non-existent or removes a 
fetter on its legislative power in respect of matters within 
its competence (1929, Conference Report, p. 16, para. 38; 
Macleod v. Attorney-General for New South Wales (1); 
Croft v. Dunphy (2), which suggests that the section is 
really declartory). Both on general principles and by 
reason of s. 7, sub-s. 3, the Statute does not empower 
either the Dominion or the Provinces to legislate in respect 
of matters previously outside their competence. 

The Statute of Westminster does not affect the construc
tion of the British North America Act, 1867. To construe 
the Statute as giving to the Dominion power to take away 
the right of appeal from a Provincial Court in a criminal 
matter is in effect to alter the British North America Act 
and depart from the federal bargain by giving to the 
Dominion a new power to deprive the inhabitants of the 
Provinces of a right which they enjoyed under the British 
North America Act and as subjects of the King. If the 
Dominion has by virtue [504] of the Statute power to take 
away the right of appeal in criminal matters, it also has 
power to take away the right of appeal from the Supreme 
Court. Under s. 101 of the British North America Act this 
right of appeal to the King in Council necessarily came into 
existence upon the creation of the Supreme Court, and its 
destruction would involve an alteration of the British 
North America Act and a departure from the federal bar
gain to the prejudice of the Provinces. 

Section. 129 prohibits the repeal of pre-confederation 
Imperial Statutes extending to Canada. Among these 
statutes were the Judicial Committee Acts and accordingly 
it was never within the competence either of the Dominion 
or any Provincial Legislature to repeal those Aets. The 
repeal of those Acts would be a violation of sub-ss. 1 and 3 
of s. 7 of the Statute of Westminster. 

(1) (1891) A.C. 455. (2) (1933) A.C. 156. 
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The Judicial Committee Acts do not destroy the preroga- CI935] A.C. 
tive nor do they embody it in statutory form—they recog- BBITISH 

nize its existence but provide a new statutory body to hear COEPOEMION 

appeals and advise the King. The order allowing the appeal T ^ 
is still made by the King in Council by virtue of the pre- — 
rogative and not by virtue of any statutory power under 
die Acts. Neither s. 2 nor s. 3 of the Statute of Westminster 
empowers a Dominion Legislature to repeal or affect the 
Judicial Committee Acts in so far as they relate to the 
hearing of appeals by the Judicial Committee or the mak
ing of orders by the King in his Privy Council. Even if 
this be not so, the effect of repealing the Judicial Commit-
aee Acts in so far as they are part of the law of the 
Dominion leaves unimpaired the prerogative right of the 
King which existed before the passing of those Acts to 
direct his Courts of justice and his Governors in his 
Dominions to give effect to his orders as provided in the 
common form of Order in Council: Attorney-General v. 
De Keyser's Royal Hotel, Ld. (1); In re Burnett (2) ; 
Mayor of New Windsor v. Taylor (3). 

The Canadian Statute now in question does not purport 
to repeal the Judicial Committee Acts in so far as they [505] 
are part of the law of Canada, i.e., it does not attack the 
prerogative through its local machinery but attacks the 
prerogative itself. I t cannot be assumed that it would 
attack the local machinery if satisfied that the prerogative 
was outside its powers. 

Hon. Sir Stafford Cripps K.C. and Radcliffe K.C. for 
the Attorney-General for Quebec; Tilley K.C. and Read 
K.C. (Nova Scotia) for the Attorney-General for Canada. 

The right to entertain appeals from Courts in the 
King's Dominions and Colonies was originally a preroga
tive right of the King. This right, in common with all 
other forms of prerogative right, is subject to the power 
of any Legislature that has for the time being the constitu
tional power to control it. By the Judicial Committee 
Acts, 1833 and 1844, this part of the prerogative was put 
into statutory form. These Acts made it impossible for 
the King to rely on his prerogative in place of his statutory 

(1) (1920) A.C. 508, 539. . (2) (1844) 4 Moo. P.C. 453, 458. 
(3) (1899) A.C. 41. 
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[1935] A.C. right: Attorney-General v. De Keyser's Royal Hotel, 
BBITISH Ld. (1); and the jurisdiction of the Judicial Committee to 

COETORATION ^ e a r a PP e a l s from any Dominion depends upon the con
s', tinued operation in that Dominion of these Acts. The 

' true question is, therefore, whether the Canadian Legisla
ture has the power to repeal or amend the Judicial Com
mittee Acts in relation to criminal appeals from Canada. 
Express words or necessary implication is required to 
affect the prerogative in a municipal statute, but there is 
no authority for saying that this is required in a statute 
conferring constitutional powers. In the latter preroga
tive rights are necessarily affected by implication in con
ferring legislative and executive powers. Plenary powers 
are implied in the words " peace, order, and good govern
ment." The control of the prerogative right to hear appeals 
in s. 74 of the Commonwealth of Australia Act, and s. 106 
of the Union of South Africa Act, is treated as within the 
legislative powers given in ss. 51 and 59 respectively to 
legislate for " peace, order and good government." If, how
ever, ss. 74 and 106 respectively are regarded as positive 
enabling provisions, they were necessary to override the 
Judicial 'Committee Acts and not to overcome [506] any-
supposed lack of authority to deal with the prerogative. In 
the British North America Act competence to deal with the 
prerogative is conferred by s. 91. I t is implied in the power 
to legislate for " peace, order, and good government of 
Canada, in relation to all matters . . . coming within 
the classes of subjects" . . . , which includes (27) 
The criminal law and procedure in criminal matters. The 
words " peace, order and good government" authorized 
the widest discretion of enactment: Riel v. The Queen (2). 

In the Instructions to Governors and the Acts before 
1867 the power of the Canadian Legislature to affect the 
prerogative by virtue of its general powers was assumed, 
the prerogative being safeguarded either by the device of 
reservation or express exception. The plenitude of the 
sovereignty of the Dominion and Provincial Legislatures 
in their respective spheres and their power to affect the 
prerogative has been recognized: Hodge v. The Queen (3); 

(1) (1920) A.C. 508. (2) 10 App. Cas. 675,678. 
'(3) 9 App. Cas. 117. 
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Attorney-General for Ontario v. Attorney-General for [1935] A.C. 
Canada (1); Maritime Bank of Canada v. Receiver-General BRITISH 

of New Brunswick (2); Attorney-General for Canada v. COBPCBATTON 

Attorney-General for Ontario (3); Attorney-General for v. 
Canada v. Cain (4); Bonanza Creek Gold Mining Co. Ld. * 
v. The King (5); Attorney-General for Nova Scotia v. 
Legislative Council of Nova Scotia (6); Croft v. 
Dunphy (7). 

Before the Statute of Westminster the power of the 
Dominion Parliament to legislate with regard to criminal 
appeals to His Majesty in Council was fettered by (10) the 
Colonial Laws Validity Act, 1865; (11) possibly, though 
this is not conceded, by s. 129 of the British North America 
Act, 1867; and (1) the doctrine of extra-territorial limita
tion. Nadan v. The King (8) was decided on two 
grounds: (a) the Dominion Parliament could legislate only 
for " action to be taken in the Dominion," and (b) the 
Colonial Laws Validity Act avoided any legislation incon
sistent with the Judicial Committee Acts. The proposition 
that if the prerogative is to be excluded that must [507] be 
accomplished by an Imperial Statute (9) is only deduced 
from the previous proposition that the Act of 1867, having 
regard to the first ground, had not given the necessary 
power. 

The Resolutions and Declarations of the Imperial Con
ferences of 1926 to 1930 (to which reference was made) 
are sources of the highest importance from which to ascer
tain the law of the Constitution. Constitutional usage 
which a court of law would recognize as binding is Consti
tutional Law. By this law Great Britain and the Domin
ions are autonomous communities equal in status. The 
Statute of Westminster must be construed with regard to 
this position. The object of the Statute was to give or 
extend legislative powers in the Dominions irrespective of 
the consequences. The combined effect of s. 2, sub-s. 2 and 
s. 3 is to remove all existing fetters on the legislative com
petence of the Dominion Parliament to deal with appeals 
to His Majesty in Council on criminal matters. 

(1) (1912) A.C. 571. (5) (1916) 1 A.C. 566. 
(2) (1892) A.C. 437. (6) (1928) A.C. 107. 
(3) (1898) A.C. 247. (7) (1933) A.C. 156. 
(4) (1906) A.C. 542. (8) (1926) A.C. 482. 

(9) (1926) A.C. 493. 
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Attorney-General for Ontario v. Attorney-General for [19351 A.C. 

Canada (I); Maritime Bank of Canada v. Receiver-General B;;H 
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Colonial Laws Validity Act avoided any legislation incon
sistent with the Judicial Committee Acts. The propo8ition 
that if the prerogative is to be excluded that must [507] be 
accomplished by an Imperial St.atute (9) is only deduced 
from the previous proposition that the Act of 1867, having 
regard to the first ground, had not given the necessary 
power. 

The Resolutions and Declarations of the Imperi•al Con
ferences of 1926 to 1930 (to which reference was made) 
are sources of the highest importance from which to ascer
tain the law of the Constitution. Constitutional usage 
which a court of law would recognize as binding is Consti
tutional Law. By this law Great Britain and the Domin
ions are autonomous communities equal in status. The 
Statute of Westminster must be construed with regard to 
this position. The object of the Statute was to give or 
extend legislative powers in the Dominions irrespective of 
the consequences. The combined effect of s. 2, sub-s. 2 and 
s. 3 is to remove all existing fetters on the legislative com
petence of the Dominion Parliament to deal with appeals 
to His M•ajesty in Coun-cil on criminal matters. 

(1) (1912) A.C. 571. (5) (1916) 1 A.C. 566. 
(2) (1892) A.C. 437. (6) (1928) A.C. 107. 
(3) (1898) A.C. 247. (7) (1933) A.C. 156. 
(4) (1900) A.C. 542. (8) (1926) A.C. 482. 

(9) (1926) A.C. 493. 
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U9351A.C. The Statute alters the British North America Act, 1867, 
BBITISH in that it releases the appropriate Legislatures from dis-

COBSBATION ability, if any, under s. 129 to make laws repugnant to 
v. Imperial Acts. Sect. 7, sub-s. 1, of the Statute does not 

' say that the Statute itself does not affect the British North 
America Act. What it says is that a repeal, alteration or 
amendment of the British North America Acts, 1867 to 
1930, by any subsequent Act of the Dominion Parliament 
is not to derive validity from the Statute. Sect. 7, sub-s. 
3, merely preserves the balance of powers between the 
Dominion and Provincial Legislatures which is established 
by the British North America Act. 

The prerogative as to hearing of appeals was embodied 
in and superseded by the Judicial Committee Acts, and 
under the Statute of Westminster, s. 2, sub-s. 2, the Cana
dian Parliament is empowered to deal with the situation 
as it pleases. If the matter is still one of prerogative 
right the Canadian Parliament under the British North 
America Act, 1867 (30 & 31 Vict., c. 3), had power to deal 
with it so long as any alteration made was not repugnant 
to an Imperial Statute, and that restriction has now been 
removed. 

Sir Thomas Inskip, A.-G. (with him Wilfrid Lewis), on 
[508] invitation, to assist the Board. Nadan v. The King (1) 
was decided on two grounds: (1) repugnancy of the Cana
dian Act to Imperial Acts, and (2) its incompetence by 
reason of its extra-territorial effect. On the second ground 
the wrong view was taken in treating special leave to 
appeal as not being an action in the Dominion. Only geo
graphically is the Privy Council a Court of Great Britain: 
observations of Lord Haldane in Hull v. McKenna (2). 
The development of the constitution in relation to the 
Dominions is illustrated by In re Regulation and Control 
of Radio Communication in Canada (3). As soon as the 
Parliament of a Dominion has power to deal with a sub
ject as a sovereign power, its Acts are as effective as those 
of the Parliament of Great Britain: Webb v. Outrim (4). 
The question in Gushing v. Dupuy (5) was whether the 

(1) (1926) A.C. 482. (3) (1832) A.C. 304. 
(2) (1926) I.R. 402. (4) (1907) A.C. 81, 88. 

(5) 5 App. Cas. 409. 
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prerogative was dealt with, not what powers were con- C1935] A.C. 
ferred by the Imperial Legislature. Unti l Nadan's case BRITISH 

(1) there was no authority tha t express words in an Im- C0RTORATION 

perial Act are necessary to affect the Royal prerogative. «• 
In Nadan's case (1) it was the language of the colonial H!? NG* 
Act tha t was examined. If " peace, order, and good 
government" under the British North America Act in
cludes the power to deal with t he legal rights of citizens, 
no express words or necessary intendment in the Statute 
of Westminster, 1931 (22 Geo. V, c. 4 ) , dealing with the 
prerogative are required. 

Wilfrid Greene, K.C. in reply. If the respondent's con
tention is right, the right of appeal in civil cases from the 
Provinces can be taken away by the Dominion Legislature, 
and it is impossible to read the Statute of Westminster as 
having this result, particularly in view of t he proceedings 
of the Imperial Conferences recited in the preamble. 

[Reference was made to Dicey's Law of Constitution, 
8th ed., pp. 39, 62, 66, and to the difference between con
ventions and law, Ibid. p . 413.] The Judicial Committee 
Acts were not substituted for the Royal prerogative. They 
left i t untouched, merely prescribing the manner in which 
it was to be exercised. [509] The general power to legis
late for " peace, order, and good government" does not 
include the power to deal with the prerogative. 

June 6. The judgment of their Lordships was deliv
ered by 

VISCOUNT SANKEY L.C.—This is a petition for special 
leave to appeal from a judgment of the Court of King's 
Bench (Appeal Side) of the Province of Quebec, delivered 
on October 5, 1934. The petitioners had been convicted on 
December 12, 1933, under s. 498 of the Canadian Criminal 
Code and under ss. 2 and 32 of the Combines Investigation 
Act, 1923, before the Court of King's Bench (Crown Side) 
and had been subjected to fines totalling $30,000, b u t the 
more serious effect to the petitioners of the conviction was 
that their business operations in the import of British 
anthracite coal were held to be illegal. The conviction 
was upheld by the judgment of the Appeal Court. 

Before their Lordships proceeded to consider questions 
appertaining to the merits of the petition, they decided 

(1) (1926) A.C. 482. 
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[1935] A.C. i n the first instance to determine a preliminary objection, 
BBITISH which was that the petition was incompetent by reason 

COBTORM-ION
 o f *^e provisions of s. 17 of the Camadian Statute 23 & 

v. 24 Geo. V, c. 53 (an Act to amend the Criminal Code)," 
* which was in the following terms: 

Sub-s. 4 of s. 10 of t,he said Act (the Criminal Code) is repealed 
and is hereby re-enacted as follows:— 

(4) Notwithstanding any royal prerogative or anything contained in 
the Interpretation Act or in the Supreme Court Act, no appeal shall be 
brought in any criminal case from any judgment or order of any Court 
in Canada to any Court of Appeal or authority in which in the United 
Kingdom appeals or petitions to His Majesty may be heard. 

I t is clear that if this enactment is valid, the petition is 
barred. I t is, however, contended on behalf of the peti
tioners that the section is invalid. A section in identical 
terms had been held invalid by the Judicial Committee in 
Nadan v. The King (1), and that decision was founded 
upon in these proceedings by the petitioners, who con
tended on various grounds [510] that the enactment of the 
Statute of Westminster, 1931, had not affected the position 
which the decision just cited had established. On behalf 
of the respondent it was argued that the Statute of West
minster, 1931 (which will be referred to here as " the 
Statute"), had removed certain fetters which according to 
that decision had till then affected the legislative compe
tence of Canada in the relevant respect, and that, these 
fetters being removed, the provisions of the British North 
America Act of 1867 had full effect to invest the Parlia
ment of Canada with power to enact the section in ques
tion. 

I t will be convenient to summarize in the briefest terms 
the nature of the appeal from Dominion or Colonial 
Courts to His Majesty in Council. The position of this 
Board, the Judicial Committee of the Privy Council, in 
relation to such appeals may first be indicated. The 
Judicial Committee is a statutory body established in 1833 
by an Act of 3 & 4 Will. IV, c. 41, entitled an Act for the 
better Administration of Justice in His Majesty's Privy 
Council. I t contains {inter alia) the following recital: 
"And whereas, from the decisions of various courts of 
judicature in the East Indies, and in the plantations, and 
colonies and other dominions of His Majesty abroad, an 

(1) (1926) A.C. 482; Cam., vol. II , 400. 
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appeal lies to His Majesty in Council." The Act then [1935] A.c. 
provides for the formation of a Committee of His Majesty's BEITISH 

Privy Council, to be styled the Judicial Committee of the C o B ^ ^ I0N 

Privy Council, and enacts that " all appeals or complaints v. 
in the nature of appeals whatever, which either by virtue ™ *NG' 
of this Act or of any law, statute or custom may be brought 
before His Majesty in Council" from the order of any 
Court or judge should thereafter be referred by His 
Majesty to, and heard by, the Judicial Committee, as 
established by the Act, who should make a report or 
recommendation to His Majesty in Council for his decision 
thereon, the nature of such report or recommendation 
being always stated in open Court. The Act contained a 
great number of provisions for the conduct of appeals. It 
is clear that the Committee is regarded in the Act as a 
judicial body or court, though all it can do is to report or 
recommend [511] to His Majesty in Council, by whom 
alone the Order in Council which is made to give effect to 
the report of the Committee is made. 

But according to constitutional convention it is unknown 
and unthinkable that His Majesty in Council should not 
give effect to the report of the Judicial Committee, who are 
thus in truth an appellate Court of law, to which by the 
statute of 1833 all appeals within their purview are 
referred. 

A later Act, the Judicial Committee Act, 1844, must 
next be mentioned. Apart from certain changes in pro
cedure, the main effect of that Act was to authorize Her 
Majesty to provide, by Order or Orders in Council made 
for that purpose, for the admission of any appeals to Her 
Majesty in Council from judgments or orders of any Court 
of justice within any British Colony or possession abroad 
even though such Court might not be a Court of Error: 
this followed a recital that by the laws in force in certain 
of Her Majesty's Colonies no appeal could be brought 
save only from Courts of Error or of Appeal and that it 
was expedient to provide that Her Majesty in Council 
should be authorized to admit such appeals. In effect 
therefore Her Majesty in Council was thus empowered to 
override a Colonial law limiting or excluding appeals to 
Her Majesty in Council from any colonial Court. 
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[1935] A.C. In this way the functions of the Judicial Committee as 
BRITISH a Court of law were established. The practice had grown 

CORSHSION U P ^na^ ^ e c ° l ° m e s under the authority either of Orders 
v. in Council or of Acts of Parliament should provide for 

' T H E KkTi^f 

' appeals as of right from their Courts to the King in 
Council and should fix the conditions on which such 
appeals should be permitted. But outside these limits 
there had always been reserved a discretion to the King 
in Council to grant special leave to appeal from a colonial 
Court irrespective of the limitations fixed by the colonial 
law: this discretion to grant special leave to appeal was 
in practice described as the prerogative right: it was 
indeed a residuum of the Royal prerogative of the sovereign 
as the fountain of justice. In early days it was to the King 
that any subject who had [512] failed to get justice 
in the King's Court brought his petition for redress. As 
time went on, such petitions were brought to the King in 
Parliament (which was the origin of the modern judicial 
functions of the House of Lords) or to the King in his 
Chancery (from which flowed the jurisdiction of the Court 
of Chancery). But this was so only in causes which had 
been dealt with in English Courts: from the Courts of the 
Channel Islands and later from the Courts of the Planta
tions or Colonies the petition went to the King in Council, 
and this continued to be the practice after the jurisdiction 
of the Privy Council in English common law cases had 
been abolished. I t was this appellate jurisdiction (along 
with other jurisdictions such as in Admiralty or Ecclesias
tical Causes) which was affirmed and regulated by Parlia
ment in the Privy Council Acts of 1833 and 1844. Although 
in form the appeal was still to the King in Council, it was 
so in form only and became in truth an appeal to the 
Judicial Committee, which as such exercised as a Court of 
law in reality, though not in name, the residual prerogative 
of the King in Council. No doubt it was the order of the 
King in Council which gave effect to their reports, but that 
order was in no sense other than in form either the King's 
personal order or the order of the general body of the Privy 
Council. 

In 1865 the Colonial Laws Validity Act was passed. It 
was described as an Act to remove doubts as to the valid
ity of Colonial Laws: for this context it is enough to say 
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that it was an Act which declared that a colonial law [1935] A.c. 
should be deemed to be and to have been void to the extent BRITISH 

that it was repugnant to any Act of the Imperial Parlia- C ^ ^ I O I ? 

ment extending to the colony or any order or regulation v. 
made under such Act. 

In 1867 the British North America Act (hereinafter called 
" the Act" was passed. I t was an Act to provide for the 
establishment in Canada of one Dominion and for the Legis
lative Authority in the Dominion and to declare the nature 
of the executive government therein. It was declared that 
the executive government of and over Canada should 
[513] be vested in the Queen, and that there should be a 
Council (the Queen's Privy Council in Canada) to aid and 
advise in the government of Canada. The legislative power 
was vested in the Parliament for Canada, which by s. 91 
was to make laws for the peace, order, and good government 
of Canada, in relation to all matters not coming within the 
classes of subjects assigned by s. 92 exclusively to the 
Legislatures of the Provinces: without restricting the gen
erality of that provision, certain matters were specifically 
enumerated as falling within the exclusive legislative 
authority of the Parliament of Canada: of these it is 
sufficient here to mention No. 27, which was " the crim
inal law, except the constitution of Courts of Criminal 
Jurisdiction, but including the procedure in criminal 
matters." On the other hand, among the matters assigned 
by s. 92 exclusively to the Provincial authority there fell 
No. 14: "The administration of justice in the province, 
including the constitution, maintenance and organization 
of provincial courts, both of civil and of criminal jurisdic
tion, and including procedure in civil matters in those 
courts." By s. 101 of the Act it was provided: "The 
Parliament 'of Canada may, notwithstanding anything in 
this Act, from time to time provide for the constitution, 
maintenance and organization of a General Court of Appeal 
for Canada, and for the establishment of any additional 
courts for the better administration of the laws of Can
ada." Under the last mentioned section the Parliament of 
Canada by an Act of 1875 established (along with the 
Exchequer Court) "The Supreme Court of Canada" 
which was to exercise an appellate civil and criminal juris-
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was vested in the Parliament for Canada, which by s. 91 
was to make laws for the peace, order, and good government 
of Canada, in relation to all matters not coming within the 
classes of subjects assigned by s. 92 exclusively to the 
Legislatures of the Provinces: without restricting the gen
erality of that provision, certain matters were specifically 
enumerated 'as falling within the exclusive legislative 
authority "Of the Parliament of Canada: of these it is 
sufficient here to mention No. 27, which was "the crun
inal law, except the constitution of Courts of Criminal 
Jurisdiction, but including the procedure in criminal 
matters." On the other hand, among the matters ·assigned 
by s. 92 exclusively to the Provincial authority there fell 
No. 14: " The administration of justice in the province, 
including the constitution, maintenance and organization 
of provincial courts, both of civil and of criminal jurisdic
tion, and including procedure in civil matters in those 
courts." By s. 101 of the Act it was provided: "The 
Parliament 'of Canada may, notwithstanding anything in 
this Act, from time to time provide for the constitution, 
maintenance and organization of a General Court of Appeal 
for Canada, and for the establishment of any additional 
courts for the better administration of the laws ·of Can
ada." Under the last mentioned section the Parliament of 
Canada by ".ln Act of 1875 esta:blished (along with the 
Exchequer Court) " The Supreme Court of Canada " 
which was to exercise an appeUate civil ·and criminal juris-
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[1935] A.c. diction within and throughout the Dominion of Canada: 
BRITISH it was provided by s. 47 that 

CORPORATION ^ l e judgment of the Supreme Court should be in all cases final and 
v. conclusive . . . . Saving any right which Her Majesty may be 

THE KING, graciously pleased to exercise by virtue of Her Royal Prerogative. 

In 1880 in the case of Cushing v. Dupuy (1), which was 
an appeal from the Court of Queen's Bench for Quebec, the 
Judicial Committee had to consider the effect of a Domin
ion [514] Act dealing with insolvency, which contained a 
clause providing that "the judgment of the Court to which 
under this section the appeal can be made shall be final." 
That Court in the case in question was the Court of Queen's 
Bench for Quebec. The Judicial Committee decided that 
as the Act in question " contains no words which purport 
to derogate from the prerogative of the Queen to allow 
as an act of grace appeals from the Court of Queen's Bench 
in matters of insolvency, her authority in that respect is 
unaffected by it." But they added that they did not con
sider it necessary " to consider what powers may be 
possessed by the Parliament of Canada to interfere with 
the royal prerogative." 

In 1888 a section identical in terms with the section 
now in question was enacted as s. 1025 of the Criminal 
Code of Canada. Between that year and 1926 appeals 
came before the Board in which the question of the valid
ity of that section might have been raised but was not or, 
if it was raised, was not the subject of decision. To take 
one instance, in Attorney-General for Ontario v. Reciprocal 
Insurers (2) the Judicial Committee said that their order 
" involved no decision as to the power of the Parliament 
of Canada to enact s. 1025 of the Criminal Code." 

But in 1926 in the case of Nadan v. The King (3) a 
decision was for the first time given on the question 
whether the section was valid. I t was held that the sec
tion was ultra vires and invalid. I t is essential, however, 
to determine the ratio decidendi on which this judgment 
was based. The ratio decidendi is, in their Lordships' 
opinion, to be found in a comparatively short passage 
which follows a citation of the Privy Council Acts of 1833 

(1) 5 App. Oas. 409; Cam., vol. I, 253. 
(2) (1924) A.C. 328, 348; Cam., (3) (1926) A.C. 482, 492, 495; 

vol. n , 334, 349. Cam., vol. H, 400, 408, 410. 
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and 1844, and which is of so vital an import that it must [19351A.C. 
be here quoted in full:— BRITISH 

Under what authority, then, can a right so established and confirmed COEPOBATION 
be abrogated by the Parliament of Canada? The British North America Vt 

Aot, by s. 91, empowered the Dominion Parliament to make laws for the THE KING. 
peace, order, and good government of Canada in relation to matters not 
coming within the classes of subjects by that Act assigned [515] exclu
sively to the Legislatures of the Provinces; and in particular it gave to the 
Canadian Parliament exclusive legislative authority in respect of "the 
criminal law, except the constitution of Courts of criminal jurisdiction, 
but including the procedure in criminal matters." But however widely 
these powers are construed they are confined to action to be itaken in 
the Dominion; and they do not appear to their Lordships to authorize 
the Dominion Parliament to annul the prerogative right of the King in 
Council to grant special leave to appeal. Further, by s. 2 of the Colonial 
Laws Validity Act, 1865, it is enacted that "any colonial law which is 
or shall be in any respect repugnant to the provisions of any Act of 
Parliament extending to the Colony to which such law may relate, or 
repugnant to any order or regulation made under tihe authority of such 
Act of Parliament or having in the Colony the force and effect of such 
Act, shall be read subject to such Act, order or regulation, and shall to 
the extent of such repugnancy, but not otherwise, be and remain abso
lutely void and inoperative." In their Lordships' opinion s. 1025 of the 
Canadian Criminal Code, if and so far as it is intended to prevent the 
Sovereign in Council from giving effective leave to appeal against an 
order of a Canadian Court, is repugnant to the Acts of 1833 and 1844 
which have been cited, and is therefore void and inoperative by virtue 
of .the Act of 1865. It is true that the Code has received the royal 
assent, but 'that assent cannot give validity to an enactment which is 
void by Imperial statute. If the prerogative is to be excluded, this must 
be accomplished by an Imperial statute; and in fact the modifications 
which were deemed necessary in respect of Australia and South Africa 
were effected in that way: see Commonwealth of Australia Act, 1900, 
s. 74, and Union of South Africa Act, 1909, s. 106. 

The judgment then goes on to review a number of 
authorities and thus concludes: 

Upon a review of these authorities, it appears to their Lordships that 
they contain nothing inconsistent with the conclusion which their Lord
ships have reached upon principle, and that, so far as they go, they 
support that conclusion. 

[516] On a careful consideration of the judgment of the 
Board in Nation's case, their Lordships are of opinion that 
the judgment was based on two grounds only: (1) that s. 
1025 was repugnant to the Privy Council Acts of 1833 and 
1844 and was therefore void under the Colonial Laws Valid
ity Act, 1865; (2) that it could only be effective if construed 
as having an extra-territorial operation, whereas according 
to the law as it was in 1926 a Dominion statute could not 
have extra-territorial operation. These two difficulties as 
the law then stood could only be overcome by an Imperial 
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E1935LA.C. s ta tu te : the Australian and South African Acts were cited 
BBITISH as illustrations of Imperial s tatutes containing clauses apt 

CORTOBATION
 to define or limit this prerogative. Such, their Lordships 

v. think, is the meaning of the decision in Nadan's case: they 
' do not find in it any clear or precise determination of what, 

if these two fundamental difficulties had been removed, 
would have been held to have been the true effect of the 
Act, nor can their Lordships say how, apart from these 
objections, the Judicial Committee would have decided1 the 
issue whether or not the Act bad given the Canadian 
Legislature power to enact s. 1025. 

Their Lordships have now to decide that very same 
question and to decide it, as they conceive, without any 
direct help or guidance from earlier decisions of the 
Judicial Committee, now that the Statute has removed 
the two difficulties •which were decisive in Nadan's case. 
The relevant clauses of the Statute which have this effect 
are as follows:— 

2. (1) The Colonial Laws Validity Act, 1865, shall mot apply to any 
law made after the -commencement of (this Act by the Parliament of 
a Dominion. 

(2) No law and no provision of any law made after the commence
ment of this Act by the Parliament of a Dominion shall be void or 
inoperative on the ground that it is repugnant to the law of England, 
or to the provisions of any existing or future Act of Parliament of the 
United Kingdom, or to any order, rule or 'regulation made under any 
such Act, and the powers of the Parliament of a Dominion shall include 
the power to repeal or amend any such Act, order, rule or [517] regula
tion in so far as the same is part of the law of the Dominion. 

3. I t is hereby declared and enacted that the Parliament of a 
Dominion has full power to make laws having extra-territorial operation. 

7. (1) Nothing in this Act shall be deemed to apply to the repeal, 
amendment or alteration of the British North America Acts, 1867 to 
1930, or any order, rule or regulation made thereunder. 

(2) The provisions of section 2 of this Act shall extend to the laws 
made by any of the Provinces of Canada and to 'the powers of the legis
latures of such Provinces. 

(3) The poweis conferred by this Act upon the Parliament of Canada 
or upon the legislatures of itihe Provinces shall be restricted to the enact
ment of laws in relation to matters within the competence of the Parlia
ment of Canada or of any of the legislatures of the Provinces respectively. 

What is the extent of the legislative competence in the 
relevant regard conferred on the Canadian Parliament, put
ting out of question the limitations which are now re
moved, must be ascertained from the words of the con
stituent Act. In construing the words of that Act, it must 
be remembered what the nature and scope of the Aet are. 
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They are indicated in the wordis used by Lord Loreburn [1935] A.c. 
L.C. in delivering the judgment of the Judicial Committee BRITISH 

in Attorney-General for Ontario v. Attorney-General for CORPORATION 

Canada (1): THE KING 
In 1867 the desire of Canada for a definite Constitution embracing 

the entire Dominion was embodied in the British North America Act. 
Now, there can be no doubt that under this organic instrument the 
poweis distributed between the Dominion on the one hand and the prov
inces on the other hand cover the whole area of self-government within 
the whole area of Canada. It would be subversive of the entire scheme 
and policy of the Act to assume that any point of internal self-govern
ment was withheld from Canada. 

The same principle was recognized in the following 
language used in Hodge v. The Queen (2) in respect of 
the powers of [518] Provincial Legislatures: 

When the British North America Act enacted that there should be 
a Legislature for Ontario, and that its legislative assembly should have 
exclusive authority to make laws for the Province and for provincial 
purposes in relation to the matters enumerated in s. 92, it conferred powers 
not in any sense to be exercised by delegation from or as agents of the 
Imperial Parliament, but authority as plenary and as ample within the 
limits prescribed by s. 92 as the Imperial Parliament in the plenitude of 
its power possessed and could bestow. Within these limits of subjects and 
area the local legislature is supreme, and has the same authority as the 
Imperial Parliament, or the Parliament of the Dominion, would have 
had under like circumstances to confide to a municipal institution or body 
of its own creation authority to make by-laws or resolutions as to subjects 
specified in the enactment, and with the object of carrying the enactment 
into operation and effect. 

The same language can properly be used in regard to 
the Dominion Parliament, to which indeed the passage just 
quoted was applied in Attorney-General for Canada v. 
Cain (3). That was a case in which it was held that the 
power to make laws for the peace, order, and good govern
ment were wide enough to enable the Dominion Parlia
ment to pass a statute vesting in the Dominion Executive 
the prerogative power to expel and deport aliens. Indeed, 
in interpreting a constituent or organic statute such as the 
Act, that construction most beneficial to the widest possible 
amplitude of its powers must be adopted. This principle 
has been again clearly laid down by the Judicial Com
mittee in Edwards v. Attorney-General for Canada (4): 

Their Lordships do not conceive it to be the duty of $MS Board— 
it is certainly not their desire—to cut down the provisions of the Act by 

(1) (1912) A.C. 571, 581; Cam, (3) (1906) A.C. 642; Cam., vol. 
vol. I, 723, 732. I, 631. 

(2) 9 App. Cas. 117, 132; Cam, (4) (1930) A.C. 124, 136; ante 
vol. I, 333, 346. p . 14 at p. 25. 

' 

I 
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(1) (1912) A.C. 571, 581; Gam, 
V'Ol. I, 723, 732. 

(2) 9 App. CM. 117, 132; Cam, 
vol. I, 333, 346. 

(3) (1906) A.C. 542; Cam., vol. 
I, 631. 

(4) (1930) A.C. 124, 136; ante 
'P. 14 at p. 25. 

Scott Reid
Rectangle
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[1935] A.C. a narrow and technical construction, but rather to give it a large and 
T̂ ""v~"' liberal interpretation so that the Dominion to a great extent, but within 

COAL certain fixed limits, may be mistress in her own house, as the Provinces 
CORPORATION *° a great extent, but within certain fixed limits, are mistresses in theirs. 

v. " The Privy Council, indeed, has laid down that [519] Courts of law must 
THE KING, treat the provisio-ns of the British North Amerioa Act by the same 

methods of construction and exposition which they apply to other sta
tutes. But there are statutes and statutes; and the strict construction 
deemed proper da the case, for example, of a penal or taxing statute 
or one passed to regulate the affairs of an English parish, would be often 
subversive of Parliament's real intent if applied to an Act passed to 
ensure the peace, order, -and good government of a British Colony" see 
Clement's Canadian Constitution, 3rd ed., p. 347. 

No doubt the principle is clearly established that the 
King's prerogative cannot be restricted or qualified save by 
express words or by necessary intendment. In connection 
with Dominion or Colonial matters that principle involves 
that if the limitation of the prerogative is by a Dominion 
or Colonial Act, not only must that Act itself deal with 
the prerogative either by express terms or by necessary 
intendment, but it must be the Act of a Dominion or 
Colonial Legislature which has been endowed with the 
requisite power by an Imperial Act likewise giving the 
power either by express terms or by necessary intendment. 
In the matter now in question it is beyond question that 
s. 17 of the Canadian Act is expressed in precise terms. 
The next question is whether s. 91 of the Act invests the 
Dominion Parliament, in cases within its jurisdiction, with 
the power to regulate or prohibit the appeal to the King 
in Council. Their Lordships are of opinion that the Act 
does invest the Dominion Parliament with these powers. 
I t does not indeed do so by express terms, but it does so 
by necessary intendment. Sect. 91 of the Act, read along 
with the rest of the Act, is, according to its true construc
tion in their Lordships' opinion, apart from the limitations 
already referred to, intended to make and is apt to make 
the Dominion Legislature supreme and endow it with the 
same authority as the Imperial Parliament, within the 
assigned limits of subject and area, just as it was said in 
Hodge v. The Queen (1) that s. 92 of the Act had that 
effect in regard to the Provincial [520] Legislatures. I t is 
true that before the Statute, the Dominion Legislature was 
subject to the limitations imposed by the Colonial Laws 
Validity Act and by s. 129 of the Act, and also by the 

(1) 9 App. Cas. 117; Cam., vol. I, 333. 
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Clement's Canadian Consti•tution, 3rd ed., p. 347. 

No doubt the principle is clearly established that the 
King's prerogative cannot be restricted or qualified save by 
express words or by necessary intendment. In connection 
with Dominion or Colonial matters that principle involves 
that if the limitation of the prerogative is by 1a Dominion 
or Colonial Act, not only must that Act itself deal with 
the prerogative either by express terms or by necessary 
intendment, but it must be the Act of a Dominion or 
Oolonial Legislature which has been endowed with the 
requisite power by an Imperial Act likewise giving the 
power either by express terms or by necessary intendment. 
In the matter now in question it is beyond question that 
s. 17 of the Canadian Act is expressed in precise terms. 
The next question is whether s. 91 of the Act invests the 
Dominion Parliament, in cases within its jurisdiction, with 
the power to regulate or prohibit the appeal to the King 
in Council. Their Lordships are of opinion that the Act 
does invest the Dominion Parliament with these powers. 
It does not indeed do so by express terms, but it does so 
by necessary intendment. Sect. 91 of the Act, read along 
with the rest of the Act, is, according to its true construc
tion in their Lordships' opinion, apart from the limitations 
already referred to, intended to make and is apt to make 
the Dominion Legislature supreme and endow it with the 
same •authority as the Imperial Parlrament, within the 
assigned limits of subject and area, just as it was said in 
Hodge v. The Q1Jeen (1) that s. 92 of the Act had that 
effect in regard to the Provincial [520] Legislatures. It is 
true that before the Statute, the Dominion Legislature was 
subject to the limitations imposed by the Colonial Laws 
Validity Act and by s. 129 of the Act, and also by the 

(1) 9 A:pp. Cas. 117; Cam., V'Ol. I, 333. 



PRIVY COUNCIL 255 

principle or rule that its powers were limited by the doc- [1935] A.C. 
trine forbidding extra-territorial legislation, though that is BRITISH 

a doctrine of somewhat obscure extent. But these limita- CORPORATION 

tions have now been abrogated by the Statute. There now v-
remain only such limitations as flow from the Act itself, HB 

the operation of which as affecting the competence of 
Dominion legislation was saved by s. 7 of the Statute, a 
section which excludes from the competence of the Domin
ion and Provincial Parliaments any power of " repeal, 
amendment or alteration" of the Act. But it is well 
known that s. 7 was inserted at the request of Canada and 
for reasons which are familiar. It is doubtless true that 
the power of the Imperial Parliament to pass on its own 
initiative any legislation that it thought fit extending to 
Canada remains in theory unimpaired: indeed, the Im
perial Parliament could, as a matter of abstract law, re
peal or disregard s. 4 of the Statute. But that is theory 
and has no relation to realities. In truth Canada is in 
enjoyment of the full scope of self-government: its Legis
lature was invested with all necessary powers for that pur
pose by the Act, and what the Statute did was to remove 
the two fetters which have already been discussed. 

Among the powers which go to constitute self-govern
ment there are necessarily included powers to constitute 
the Law Courts and to regulate their procedure and to 
appoint their judges: save for the provisions of the Act, 
these powers in regard to the then newly constituted 
Dominion would have all belonged to the King as the 
fountain of justice: but by the Act these powers are vested 
in the Dominion Legislature, and thus pro tanto the pre
rogative is merged in the statutory powers. A most essen
tial part of the administration of justice consists of the 
system of appeals. I t is not doubted that with the single 
exception of what is called the prerogative appeal, that is, 
the appeal by special leave given in the Privy Council in 
London, matters of appeal from [521] Canadia Courts are 
within the legislative control of Canada, that is of the 
Dominion or the Provinces as the case may be. Even condi
tions of the appeal " as of r ight" to the Privy Council have 
been dealt with by the Parliaments of Quebec and Ontario, 
acting under the powers vested in them under the Constitu
tional Act, 1791. 
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1937 I t may now be considered whether there is since the 

BRITISH Statute any sufficient reason why this matter of the special 
CoRmBAMON o r prerogative appeal to the King in Council should be 

v. treated, as according to the contentions on behalf of the 
' petitioners it should be treated, as being something quite 

special and as being a matter standing, as it were, on a 
pedestal by itself. Ought it not to be treated as simply 
one element in the general system of appeals in the Domin
ion? The appeal, if special leave is granted, is from the 
decision of a Canadian Court, and is to secure a reversal 
or alteration of an order of a Canadian Court: if it is suc
cessful, its effect will be that the order of the Canadian 
Court will be reformed accordingly. Rights in Canada and 
law in Canada will thus be affected. The appellant and 
respondent in any such appeal must be either Canadian 
citizens or persons who have submitted to the jurisdiction 
of the Canadian Courts. Such appeals seem to be essen
tially matters of Canadian concern, and the regulation and 
control of such appeals would thus seem to be a prime 
element in Canadian sovereignty as appertaining to mat
ters of justice. But it is said that this class of appeal is 
a matter external to Canada: emphasis is laid particularly 
on the fact that the Privy Council sits in London, and 
that in form the appeal by special leave is not to the 
Judicial Committee as a Court of law, but to the King 
in Council exercising a prerogative right outside and 
apart from any statute. As already explained, this latter 
proposition is true only in form, not in substance. But 
even so the reception and the hearing of the appeal in 
London is only one step in a composite procedure which 
starts from the Canadian Court and which concludes and 
reaches its consummation in the Canadian Court. What 
takes place outside Canada is only ancillary to practical 
results which [522] become effective in Canada. And the 
appeal to the King in Council is an appeal to an Imperial, 
not a merely British, tribunal. 

Their Lordships can see no valid reason since the Statute 
why the power to regulate or prohibit this type of appeal 
should not be held to be vested in the Dominion Parlia
ment by the Act, with the consequence that it was validly 
exercised by the impugned section of the Act to amend 
the Criminal Code. Their Lordships do not construe the 
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decision in Nadan's case (1) as involving the negation of [1935] A.C. 
that general power: the view there stated that the prerog- BKEHSH 

ative power to admit appeals could only be abrogated by caBPooxnas 
an Imperial Statute was in their Lordships' opinion based v. 
on the special grounds that it would affect matters not H [ 
confined locally to Canada and would contravene an Im
perial Act. Before 1867, it had been held in Cuvillier v. 
Aylwin (2) that the Constitution Act of 1791 had con
ferred power on the Canadian Legislature to take away 
the prerogative right of appeal: that decision was indeed 
criticized in the case of In re Louis Marois (3), but the 
ground of actual criticism or perhaps dissent was not based 
on the general limits of power, of the Canadian Legisla
ture, but on the view that the relevant enactment of that 
Legislature was not sufficiently express in its terms: after 
1867 the same ground for denying the validity of the enact
ment there in question was taken in Cushing v. Dupuy (4), 
as already explained. 

It was further contended on behalf of the petitioners 
that if the Imperial Parliament desired to regulate in a 
constitutional enactment the prerogative right of petition
ing for leave to appeal to the King in Council, an entirely 
different method of dealing with the problem was adopted, 
as was done in s. 74 of the Commonwealth of Australia 
Act, 1900, and in the South African Act. It is difficult to see 
how light can be thrown on the construction of the Act of 
1867 by comparing an entirely different Act of 1900. But in 
any case the contrary argument may be drawn from the 
[523] Commonwealth Act: the truer view may well be that 
the express limitation inserted in the Act of 1900 was so 
inserted because the general powers conferred on the 
Commonwealth by that Act would have included the abro
gation of the prerogative appeal if the specific limitation 
had not been expressed. But it is to be noted also that 
the Commonwealth was invested with power to alter or 
amend the provisions of the Commonwealth Act relating 
to the prerogative appeals. A similar power is given in 
the South African Constitution. In the Report of the 
Imperial Conference, 1926, at p. 19, it is stated that 

(1) (1926) A.C. 482; Cam., vol. (3) 15 Moo. P.C. 189; Cam., vol. 
H, 400. I, 202. 

(2) 2 Knapp, 72; Gam., vol. I, (4) 5 App. Cas. 409; Cam., vol-
198. I, 253. 
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[193S] A.C. it was no part of the policy of His Majesty's Governmemt in Great 
Jr~*~~' Britain that questions affecting judicial appeals (i.e., to the Judicial 

COAL Committee of the Privy Council) ahould be determined otherwise than 
COKPOBATION in. accorfanee with the wishes of the part of the Empire primarily affected. 

v- Their Lordships have in this judgment been dealing 
' only with the legal position in Canada in regard to this 

type of appeal in criminal matters. It is here neither 
necessary nor desirable to touch on the position as regards 
civil cases. 

For all the reasons their Lordships are of opinion that 
the petition should be dismissed. As they are of this 
opinion on the sole ground that the petition is barred by 
s. 17 of the amended Criminal Code, it is not necessary 
to discuss the merits of the petition. 

In the result their Lordships, being of opinion that the 
petition should be dismissed, will humbly so advise His 
Majesty. 

Solicitors for petitioners: Clifford-Turner & Co. 

Solicitors for respondent: Blake & Redden. 

Solicitors for Attorney-General of Canada: Chas. Russell 
&Co. 
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FORBES v. ATTORNEY-GENERAL FOR MANITOBA I 

(PROVINCIAL TAXATION OF DOMINION 
EMPLOYEES CASE) 

(1937) A.C. 260f 

ON APPEAL PROM THE SUPREME COTJET OF CANADA 

Canada—Manitoba—Special income tax—Imposed by Provincial Act-
Two per cent on wages—Liability of Dominion civil servant living 
and working in the Province-—Direct taxation—Employer and em
ployee—No conflict between Dominion and Provincial taxation legis
lation—Provincial Act valid—British North America Act, 1867 (SO 
Vict,, c. 3), s. 91 (3), (8); s. 92 (2)—The Special Income Tax Act, 
1938 (23 Oeo. V, c. U (Manitoba)), s. 2, sub-s. 1; s. S, sub-s. 1; 
s. 4, sub-ss. 1, 2, 3; s. 6, sub-ss. i, 2; s. €, svb-ss. 1, 2; s. 7. 

The appellant, a Dominion civil servant employed as a meat inspector in 
the Health of Animals Branch of the Dominion Department of 
Agriculture, was resident within the Province of Manitoba and per
formed his official duties there. 

Held, that the Special Income Tax Act, 1933, of Manitoba which (inter 
alia) imposes a tax of two per cent on the wages of every employee 
in the Province, is valid Provincial legislation, and a Dominion civil 
servant resident in and working in the Province is taxable thereunder 
equally with all other employees in the Province. 

The tax is a direct tax on employees in respect of that portion of their 
income which consists of wages, and the legislation is therefore valid 
under head 2 of s. 92 of the British North America Act, 1867, which 
enumerates "direct taxation within the Province in order to the 
raising of a revenue for Provincial purposes" as within the exclu
sive powers of Provincial Legislatures. 

Dictum of Viscount Cave L.C. on " direct taxation" in City of Halifax 
v. Fairbanks' Estate [1928] A.C. 117, p. 125(1), and dictum of 
Lord Hobhouse in Bank of Toronto v. Lambe (1887) 12 App. Cas. 
575, p. 584 (2)—•" Any person found within the Province may legally 
be taxed there if taxed directly"—'applied. 

Abbott v. City of Saint John (1908) 40 Can. S.C.R. 597; and Caron v. 
The King [1924] A.C. 999 (3), referred to. 

The appellant was an "employee" within the meaning of s. 2, sub-s. 
1 (o) and (d), of the Act of 1933, and the Dominion Government 
was his " employer" within the meaning of s. 7 of the Act, which 
provides that in the case of wages paid without deduction of the 
tax "by his employer" the employee shall forthwith pay the tax. 
That provision does not impose any duty on any employer outside 
the Province, and the comprehensive meaning of the term "em
ployer" is free to operate. I t is not ultra vires of the Provincial Legis
lature to provide that if [261] a wage-earner within the Province re-

•PBBSBNT:—Lord Atkin, Lord Thankerton, Lord Russell of Killowen, 
Lord Maemillan, and Lord Maugham, 

t Referred to post p. 277. 

(1) Cam., vol. H} 477, 483. (2) Cam., vol. I, 378, 386. 
(3) Cam., vol. 11, 349. 
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The appellant was an " employee" within the meaning of s. 2, sub-s. 
1 (b) and (d), of the Act of 1933, and the Dominion Government 
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[1937] A.C. ceives his wages from an employer outside the Province without deduc-
JT"^ tion of tax, the wage^earner shall himself pay the tax, whether the out-

v side employer is the Dominion Government or any one else. 

ATTORNBT- ^he provisions of ss. 4, 5 and 6 of the Act, however, by which the duties 
mB of deduction, of accounting, of making returns, and of keeping records 

MANITOBA. are imposed upon "every employer" under penalties, do not apply 
— to the Dominion Government. 

Provincial 
Taxation Lastly, there is here no conflict between the Dominion and Provincial 

of _ income tax legislation. Both income taxes may co-exist and be 
Dominion enforced without clashing, and there is therefore no room for the 

Case. application of the doctrine of the " occupied field," which only 
applies where there is a clash between Dominion and Provincial legis
lation within an area common to both. 

Citizens Insurance Company of Canada v. Parsons (1881) 7 App. Cas. 96, 
108, referred to. 

Judgment of the Supreme Court of Canada [1936] Can. S.C.R. 40, 
affirmed. 

APPEAL (No. 92 of 1936), by special leave, from a 
judgment of the Supreme Court of Canada (January 15, 
1936) affirming a judgment of the Court of Appeal of the 
Province of Manitoba (November 12, 1934), which judg
ment in turn affirmed the judgment of the County Court of 
Winnipeg (June 8, 1934). 

The appellant, James Forbes, a Dominion civil servant 
employed as a meat inspector in the Health of Animals 
Branch of the Dominion Department of Agriculture, was 
throughout the material period resident within the Prov
ince of Manitoba and performed his official duties there. 
His remuneration was at the rate of $115.25 per month, 
plus five per -cent added and retained as a contribution to 
a superannuation fund. The Attorney-General for Mani
toba, the respondent, suing on behalf of His Majesty in 
right of the Province, instituted an action in the County 
Court of Winnipeg to recover from the appellant a sum 
of $20.80, claiming that sum as a tax of two per cent on 
the appellant's wages between May 1 and December 31, 
1933, alleged to be due by him under the Special Income 
Tax Act, 1933 (23 Geo. V, c. 44 (Manitoba)). The appel
lant had received his salary without deduction of the tax. 
By s. 3 of the Special Income Tax Act, 1933:— 

3. (1) In addition to all other taxes to which he is liable under this 
or any other Act, every employee shall pay to His Majesty for the raising 
of a revenue for Provincial purposes a tax of two [262] per centum upon 
•the amount of all wages earned by or accruing due to him on or after the 
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applies where there is a clash between Dominion and Provincial legis
lation within an area common to both. 

Citizens Insurance Company of Canada v. Parsons (1881) 7 App. Cas. 96, 
108, referred to. 

Judgment of the Supreme Court of Canada [1936] Can. S.C.R. 40, 
affirmed. 

APPEAL (No. 92 of 1936), by special leave, from a 
judgment of the Supreme Court of Canada (January 15, 
1936) affirming a judgment of the Court of Appeal of the 
Province of Manitoba (November 12, 1934), which judg
ment in turn affirmed the judgment of the County Court of 
Winnipeg (June 8, 1934). 

The appellant, J ames Forbes, a Dominion civil servant 
employed as a meat inspector in the Health of Animals 
Branch of the Dominion Department of Agriculture, was 
throughout the mater1al period resident within the Prov
ince of Manitoba and performed his official duties there. 
His remuneration was at the rate of $115.25 per month, 
plus five per cent added and retained as a contribution to 
a superannuation fund. The Attorney-General for Mani
toba, the respondent, suing on behalf ·of His Majesty in 
right of the Province, instituted an .action in the County 
Court of Winnipeg to recover from the appellant a sum 
of $20.80, claiming that sum as a tax of two per cent on 
the appellant's wages between Mray 1 and December 31, 
1933, alleged to be due by him under the Special Income 
Tax Act, 1933 (23 Geo. V, -c. 44 (Manitoba)). The appel
lant had received his salary without deduction of the tax. 
By s. 3 of the Special Income Tax Act, 1933 :-

3. (1) In addition to all other taxes to which he is liable under this 
or any other Act, every employee shall pay to His Majesty for the raising 
of -a revam1e for Provincial purposes a tax of two [262] ;per centum upon 
·the -amounrt of all wages earned by or aooruing due .to him on or after the 
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first day of May, 1933, which tax shall be levied and collected at the [1937] A.C. 
times and in the manner prescribed by this part . . . . J P ^ 

FORBES 

The further relevant provisions of the Act appear from v. 
the judgment of the Judicial 'Committee. I S S T 

The County Court of Winnipeg gave judgment for the MANITOBA 

plaintiff. That decision was unanimously affirmed by the — . 
Court of Appeal of Manitoba (Prendergast C.J.M., Den- Taxation 
nistoun, Trueman, Robson and Richards JJ.A.), whose -p. °f • 
judgment was in turn affirmed by the Supreme Court of Employees 
Canada (Duff C.J., Lamont and Davis JJ.; Cannon and " 
Crocket JJ. dissenting). 

The appeal is reported at [1936] Can. S.C.R. 40. 
The main point in this appeal was whether or not it was 

within the competence of a Provincial Legislature in the 
Dominion of Canada to impose the tax in question under 
the Special Income Tax Act upon a Dominion civil servant 
in the Province. 

1936. Dec. 3, 4. C. E. Finkelstein for the appellant. 
There are four points raised by this appeal: (1) Whether 
this statute imposes direct or indirect taxation; (2) whether 
the Provincial Legislature can tax a Dominion civil ser
vant's salary—that is, a tax on salary as salary: (3) whether 
under the interpretation of the statute the " employer " in 
the Act includes the Crown in right of the Dominion, and 
" employee " includes a Dominion civil servant; and (4) 
whether, in view of the fact that the Dominion Parliament 
has previously enacted income tax legislation, the Prov
inces can cover the same field and enact similar legisla
tion. There are between 2,000 and 2,500 Dominion civil 
servants in Manitoba. 

On the question whether this is direct or indirect tax
ation, if it is indirect taxation it will be invalid, because 
the Province cannot enact indirect taxation: s. 92, head 2, 
of the British North America Act, 1867. The Province 
can only enact direct taxation, and if this is indirect that 
would dispose of the entire case, not only so far as Domin
ion civil servants are concerned, [263] but so far as all 
wage-earners in the Province are concerned. This is not 
what is called an income tax Act, it is a specific tax on 
wages. Taxing the wage-earner on the wage he receives 
amounts to taxing him on his gross income: it is an odd 
form of taxation. If all the Provinces should tax the civil 
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[1937] A.C. servants' salaries there is no degree to which they might 
FORBES not go. This is a tax, if the Act is read in its proper light, 

ATTORNEY- p l a c e d on the employer: he is the person who must pay it, 
GENERAL n o matter what the warding used: see s. 4 and Provincial 

MANITOBA. Treasurer of Alberta v. Kerr (1) . The employer is made 

Provincial u a ° l e m a r L indirect way, and therefore it is indirect 
Taxation taxation, and invalid. The employer is liable to heavy 
Dominion penalties if he does not make deduction and pay the tax. 

Employees j ^ jg r e a U y taxation on the employer with the r ight to 
recoupment from the employee: Attorney-General for 
Manitoba v. Attorney-General for Canada ( 2 ) ; Burland 
v. The King ( 3 ) ; and Cotton v. The King (4) . 

Next, there is no right in the Provincial Legislature to 
tax the salary as salary, and included in tha t is the argu
ment tha t the at tempted interception of the monies in the 
hands of the Dominion is bad. This is a tax specifically 
on salary, which is prohibited by s. 91, head 8, of the 
British North America Act. Under tha t head the Dominion 
Parliament has exclusive jurisdiction to fix the salaries of 
its civil servants. The Manitoba Act of 1933 enacts tha t 
the Dominion must deduct the tax and pay i t over to t he 
Province. Tha t is beyond the power of the Provincial 
Legislature: it cannot order the Dominion Government to 
do so. The tax is a diminution of the salary. The Act 
orders the Dominion Government or its servant to pay to 
the Crown in right of the Province a portion of the salary: 
it cannot do that . 

With regard to the question whether " employer " and 
" employee" includes the Dominion Government and a 
Dominion civil servant, it is only in cases where an em
ployee has received these monies from an employer within 
the meaning of the Act tha t he is liable to pay. The 
Crown in right of the Dominion is not defined under the 
Act as an [264] employer. I n ss. 4, 5 and 6 of the Act the 
word "employer" cannot possibly mean the Crown in right 
of the Dominion: if i t does not, can i t be said tha t it does 
mean the Dominion Parl iament when s. 7 is reached? All 
those sections, ss. 3, 4, 5, 6 and 7, must be read together. 
Since the appellant did not receive payment from an 

(1) (1983) A.C. 710, 719, 722. (3) (1922) 1 A.C. 215. 
(2) (1925) AJO. 561. (4) (1914) A.C. 176. 
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(1) (1933) A.C. 710, 719, 722. 
(2) (1925) AJJ. 561. 

(3) (1922) 1 A.C. 215. 
(4) (1914) AJJ. 176. 
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" employer " he is not liable. [Reference was made to [1937] A.C. 
Hamilton v. The King (1).] FOBBES 

On the point of overlapping legislation, the Provincial ATTOBNEY-

Legislature could not enact any form of income tax legis- GB5of^ 
lation in view of the fact that the Dominion had previously MANITOBA. 

drawn income tax within the domain of Dominion legisla- Proviaoial 
tion in 1917. The Dominion having passed such legisla- Tax^on 

tion, any subsequent legislation passed by the Province Dominion 
dealing with income taxes is invalid. The question of Case, 
overlapping legislation first came before this Board in 
Tennant v. Union Bank of Canada (2). [Reference was -
also made to Grand Trunk Railway Company of Canada 
v. Attorney-General of Canada "(3); In re Silver Brothers, 
Ld. (4); Citizens Insurance Company of Canada v. Par
sons (5); and Caron v. The King (6).] Both Parts of 
the Act should be read as they stand, and should be con
strued strictly in the appellant's favour: Munro v. Com
missioner of Stamp Duties (7). 

Isaac Pitblado K.C. and W. E. McLean for the respond
ent were not called upon. 

Dec. 17. The judgment of their Lordships was delivered 
by 

LOED MACMILLAK.—The Attorney-General of the Prov
ince of Manitoba, suing on behalf of His Majesty in right 
of the Province, seeks in these proceedings to obtain judg
ment against the appellant for a sum of $20.80, being tax 
alleged to be due by him under the Special Income Tax 
Act, 1933, of the Province of Manitoba. 

The appellant is a civil servant of the Dominion of Can
ada, and holds the office of a meat inspector in the Health of 
Animals Branch of the Dominion Department of Agricul
ture. [265] Throughout the material period he was resident 
within the Province of Manitoba and performed his official 
duties there. His remuneration was at the rate of $115.25 
per month, plus 5 per cent added and retained as a contri
bution to a superannuation fund. Payment was made to 

(1) (1916) 54 Can. S.C.R. 331, (4) (1982) A.C. 514, 520. 
357. (5) 7 App. Cas. 96, 108. 

(2) (1894) A.C. 31. (6) (1924) A.C. 999. 
(3) (1S07) A.C. 65, 68. (7) (1934) A.C. 61, 68. 
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[1937] A.C. him monthly by an order on the Receiver-General of 
FORBES Canada at Ottawa transmitted to him from Ottawa and 

ATTORNEY- ^shed 'by him in Manitoba. The sum sued for is stated 
GENERAL to represent a tax of two per cent on the remuneration so 

MANITOBA, received by the appellant during the period from May 1 
Provincial ^° December 31, 1933. The appellant received his salary 
Taxation without any deduction of tax. 
Dominion The action was initiated in the county court of Winni-
Employeea peg} where judgment was given against the appellant. The 

— ' decision of the county court judge was unanimously affirmed 
by Court of Appeal of the Province of Manitoba, whose 
judgment in turn was upheld by a majority of the Supreme 
Court of Canada (Duff C. J., Lamont and Davis JJ.; Cannon 
and Crocket JJ. dissenting). 

The grounds of defence on which the appellant relied 
before their Lordships were, broadly stated, that the Special 
Income Tax Act of 1933, so far as purporting to tax wages, 
and in particular the wages or salaries of Dominion civil 
servants, was unconstitutional and ultra vires of the Pro
vincial Legislature, and that the statute was in any event 
inapplicable to the appellant as a civil servant of the 
Dominion of Canada. In order to deal with the argu
ments submitted on behalf of the appellant it is necessary 
to set out at length the material provisions of the enact
ment in question. The statute is entitled "An Act to 
Impose a Special Tax on Incomes." I t contains two main 
parts, the first of which is headed " Taxation of Wages " 
and the second " Taxation of Income other than Wages." 
The following quotations are from Part I, on which the 
action is based:— 

3. (1) In addition to all other taxes to which he is liable under this 
or any other Act, every employee shall pay to His Majesty for the 
raising of a revenue for provincial purposes a tax of two per centum upon 
the amount of all wages earned by or accruing due to him on or after 
the first day of May, 1033, [266] which tax shall be levied and collected at 
the times and in the manner prescribed by this part . . . . 

[Here follow certain exemptions inapplicable to the present 
case.] 

* * * * * * * * 
4. (1) Every employer at the time of payment of wages to an em

ployee shall levy and collect the tax imposed on the employee by this 
part in respect of the wages of the employee earned or accruing due during 
the period covered by the payment, and shall deduct and retain the 
amount of the tax from the wages payable to the employee, and shall, on 
or before the 15th day of the month next following that in which the 
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FORBES 
v. 

payment of wages takes place, or at such other time as the regulations [1937] A.C. 
prescribe, pay to the administrator the full amount of the tax. No em
ployee shall have any right of action against his employer in respect of 
any moneys deducted from his wages and paid over to the administrator ATTOBNEY-
by the employer in compliance or intended compliance with this section. GENERAL 

FOE 

(2) Every employer shall, with each payment made by him to the MANITOBA. 
administrator under this section, furnish to the administrator a return — 
showing all taxes imposed by this part' on <the employees of the employer ^ o v m . c i a l 

in respect of wages during the iperiod covered by the (return, which shall 0f 
be in the form and verified in the manner prescribed by the administrator. Dominion 

(3) Every employer who deducts or retains the amount of any tax Case 
under this part from the wages of his employee shall be deemed to hold 
the same in trust for His Majesty and for the payment over of the 
same in the manner and at the time provided under this part. 

5. (1) Every employer shall keep at some place in the province, of 
the location of which he shall inform the administrator when requested 
to do so, a true and correct record of the names and residental addresses 
of all his employees, and of the dates upon which each of them worked, 
the wages paid to each, and such, other matters as the administrator 
requires. 

(2) Every employer shall, on reqtiest of the admmistrator [267] or 
any person authorized by him in writing, produce for inspection all records 
kept by the employer relating to his employees. 

6. (1) If an employer, in violation of the provisions of this part fail 
to collect and pay over any tax imposed by this part, the administrator 
may demand and collect from him as a penalty ten per cent of the tax 
payable, and he shall in addition be liable to a fine of ten dollars for 
each day of default, but not to more than two hundred dollars. 

(2) Every person, who contravenes any provision of this part in respect 
of which no penalty is otherwise provided, shall be liable to a fine not 
exceeding five hundred dollars, and each day's continuance of the act or 
default out of which the offence arises shall constitute a separate offence: 
but nothing contained in this section nor the enforcement of any penalty 
thereunder shall suspend or affect any remedy for the recovery of any tax 
payable under this part or of any moneys in the hands of an employer 
belonging to His Majesty. 

7. In case the wages earned or accruing due to an employee are paid 
to Mm without the tax imposed thereon being deducted therefrom by his 
employer, it shall be the duty of the employee to forthwith pay the tax, 
and all the provisions of sections 23, 23A, 24 and 25 of "The Income 
Tax Act" shall, mutatis mutandis, apply to the collection and recovery 
of the tax so imposed from the employer and employee, or either of them. 

Sect. 2, sub-s. 1, of the Act provides the following inter
pretations:— 

(b) " Employee " means any person who is in receipt of or entitled 
to any wages; 

(c) "Employer" includes every person, manager, or representative 
having control or direction of or responsible directly or indirectly, for 
the wages of any employee, and in case the employer resides outside the 
province, the person in control within the province shall be deemed to 
be the employer; 
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[1937] A.C, (d) " Wages " includes all wages, salaries, and emoluments from any 
.J"" ' source whatsoever, including—• 

v [268] (i) any oomipensatkai for labour or services, measured by time, 
ATTOBNEY- piece, or otherwise; 

GENERAL (if) the salaries, indemnities, or other remuneration of members of the 
MA-NTTrmA Senate and House of Commons of the Dominion and officers thereof, mem-

' bers of the Provincial Legislative Councils and Assemblies, members of 
Provincial municipal councils, commissions, or boards of management, and of any 
Taxation judge 0f a n y Dominion or provincial Court, and of all persons whatso-

Dominion ever> whether such salaries, indemnities, or other remuneration are paid 
Employees o u t of the revenues of His Majesty in right of the Dominion or in right 

Case. of any province thereof, or any person. 
* * * * * * * * 

Taking the contention of the appellant in the order in 
which they were advanced, their Lordships deal first with 
his submission that the tax on wages which the Act im
poses is not "direct taxation within the province in order 
to the raising of a revenue for provincial purposes" within 
the meaning of s. 92 (2) of the British North America Act, 
1867, and is consequently invalid. This argument, it will 
be observed, would, if sustained, invalidate the tax as re
gards all wage-earners in Manitoba and not merely in the 
case of Dominion civil servants. While in the heading of 
this Part of the Act the tax is described as a "Tax on 
Wages " it would be more accurate to describe it as a 
tax on employees in respect of, or measured by, their 
wages, and indeed it is described in s. 4 as " the tax im
posed on the employee by this part." 

Now, all are agreed that an income tax is the most 
typical form of direct taxation. 

The imposition of taxes on property and income, of death duties 
and of municipal and local rates is, according to the common understand
ing of the term, direct taxation": 

per Viscount Cave L.C., in City of Halifax v. Fairbanks' 
Estate (1). If,' then, the tax in question is an income 
tax, there is an end of the matter. Prima facie the tax is 
an income tax. The statute imposing it is entitled "An 
Act to Impose a Special Tax on Incomes." I t invokes the 
aid of provisions of the Manitoba Income Tax Act (1924 
[269] C.A., c. 91 and amending Acts), and in s. 16 the 
Lieutenant-Governor in Council is empowered to make 
regulations for the joint administration of the Act and 
the Manitoba Income Tax Act. The Act as a whole 
covers all taxable income, Part I dealing with one 

(1) (1928) A.C. 117, 125; Cam., vol. II, 477, 483. 
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(1) (1928) A.C. 117, 125; Cam., vol. II, 477, 483. 
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form of income, namely, income from wages, and Part T1937] A.C. 
II dealing with income other than wages. Wages are FORBES 

undeniably income, and the tax is by s. 2 imposed ATTORNET-

on employees in respect of the wages earned by them. GENERAL 

A tax is not the less a tax on income because it is MANITOBA. 

imposed on a particular component of the taxpayers' in- p r o ^ ^ 
come. It may be convenient to tax one part of the tax- Taxation 
payers' income in one way, another part in another way. Dominion 
Moreover, the tax is not in any way discriminatory, for it E m $ j ^ e 6 s 

is imposed on all wage-earners indiscriminately. 

To all this the appellant answers that while the statute 
may profess to charge the tax on the wage-earner in respect 
of his wages, it enacts that it is to "be levied and col
lected . . . . in the manner prescribed by this part," 
and the manner prescribed is that the employer is to de
duct the amount of the tax from the wages which he pays 
to his employees and account for it to the Crown. The 
tax, he says, is thus really imposed on the employer; it is 
not a tax on any income which the employee receives, but 
a tax on the wage fund in the hands of the employer, and 
the tax is thus only indirectly imposed on the employee. 
Their Lordships cannot accept this argument. In their 
view s. 3 is what it professes to be, a section charging the 
tax on the employee. The following sections which pro
vide for the deduction of the amount of the tax by the 
employer before he pays over his employee's wages are 
mere machinery, and machinery of a very familiar type 
in income tax legislation. The expedient of requiring de
duction of tax at the source, 'as it is called, is one which 
has long been in effective use in the United Kingdom. A 
taxpayer is said either to pay or to bear income tax accord
ing as he pays it himself or suffers deduction of it from 
moneys due to him, but in either case he is the taxpayer 
and on him the burden of the tax is imposed. In their 
Lordships' opinion the present tax is a direct tax on [270] 
employees in respect of that portion of their income which 
consists of wages. 

The appellant's second contention was that it is incom
petent for the Provincial Legislature to tax the income of 
a Dominion civil servant? Why so? 

Any person found within the province may legally be taxed there 
if taxed directly. 
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[1937] A.C. per Lord Hobhouse in Bank of Toronto v. Lambe (1). The 
FOBBBS appellant's argument is that the tax offends against the 

ATTORNEY- exclusive legislative authority of the Dominion Parliament 
GENERAL in " the fixing of and providing for the salaries and allow-

FOB . 

MANITOBA, ances of civil and other officers of the Government of 
Prolncdal Canada" under s. 91(8) of the British North America 
Taxation Act. If, he says, the Provincial authorities can tax at the 
Dominion Ta^e °f two per cent the salary which he receives from 
Employees the Dominion to enable him to live in the Province and 

' discharge his duties there, they can tax his salary to such 
an extent as to render it impossible for him to live and 
perform his duties. A similar argument in terrorem was 
advanced and rejected in the case of the Bank of Toronto 
v. Lambe (2): 

It is suggested, 
says Lord Hobhouse, 
that the legislature may lay on taxes so heavy as to crush a, bank out 
of existence, and so to nullify the power of parliament to erect banks. 
But their Lordships cannot conceive that when 'the Imperial Parliament 
conferred wide powers of local self-government on great countries such as 
Quebec, it intended to limit them on the speculation that they would be 
used in an injurious manner. People who are trusted with the great 
power of making laws for property and civil rights may well be trusted 
to levy taxes. 

The validity of imposing direct taxation by provincial 
legislation on a Dominion official has been expressly estab
lished by authority in the case of Abbott v. City of Saint 
John (3), which was approved by this Board in Caron v. 
The King (4). Lord Phillimore, in delivering the judg
ment of the Board, quoted this passage from the judgment 
of Davies J. in Abbott's case (5): 

The Province does not attempt to interfere directly [271] with the 
exercise of the Dominion power, but merely says that, when exercised, the 
recipients of the salaries shall be amenable to provincial legislation in like 
manner as all other residents. 

Dealing with the suggestion that provincial taxation 
might paralyse the Dominion civil service, Davies J. adds 
that (6) 
if, under the guise of exercising power of taxation, confiscation of a 
substantial part of official and other salaries were attempted, it would 

(1) 12 App. Cas. 575, 584; Cam., (4) (1924) A.C. 999; Cam., vol. 
vol. I, 378, 386. IE, 349. 

(2) Ibid. 586; Cam., vol. I, 387. (5) Ibid. 1005; Cam., vol. IE, 354. 
(3) (1908) 40 Can. S.C.R. 597. (6) (1924) A.C. 1005; Cam., vol. 

11,354. 
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(1) 12 App. Cas. 575, 584; Cam., 
vol. I, 378, 386. 

(2) Ibid. 586; Cam., vol. I, 387. 
(3) (1908) 40 Can. S.C.R. 597. 

(4) (1924) A.C. 999; Cam., vol. 
IT, 349. 

(5) Ibid. 1005; Oam., vol. IT, 354. 
(6) (1924) A.C. 1005; ~., vol. 

11,354. 
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be then time enough to consider the question and not to .assume before- [1937] A.C 
hand such a suggested misuse of the power. - , ^ v w 

FOEBES 

I t should, perhaps, be explained that in Caron's case (1) «• 
the validity of the Dominion Income War Tax Act, 1917, GENBBAL 

as affecting the salary of a minister of a Provincial Govern- MA^OBA. 

ment, was upheld. The present case is the converse. In — 
their Lordships' opinion the appellant's second contention Taxation 
must share the fate of the first. Dominion 

Next, the appellant submits that he is not an "employee" Bm^°yeea 

at all within the meaning of the Act, and, further, that 
the Dominion is not his employer. Cannon J., in the dis
tressing picture which he draws of the civil servant's lot; 
seems to share this view. It is not, however, the view of 
the Dominion Legislature, which in the Civil Service Act, 
1927, R.S.C., c. 22, uses the word " employees" in speak
ing of civil servants, and indeed in s. 2 interprets " em
ployees " to mean and include " officers, clerks and em
ployees in the civil service." But the Act is quite explicit, 
and the appellant clearly falls within the definition of 
" employee" in s. 2, sub-s. 1 (6), for he " is in receipt 
of . . . . wages" and "wages" by s. 2, sub-s. 1 (d), 
include " all wages, salaries, and emoluments from any 
source whatsoever," and in particular "(if the salaries 
. . . . of all persons whatsoever, whether such salaries 
. . . . are paid out of the revenues of His Majesty in 
right of the Dominion or in right of any province thereof, 
or any person." To this there can reaMy be no answer. 
The appellant, however, seeks to extricate himself by argu
ing that even if he is an employee, the Dominion Govern
ment is not his employer within the meaning of the Act. 
If the Dominion is his employer the combined effect of s. 3 
of the Act imposing the [272] tax on him as an employee 
and s. 7 requiring him " to forthwith pay the tax " if his 
wages are paid to him "without the tax imposed thereon 
being deducted therefrom by his employer"—which is 
the case with the appellant—leads inevitably to judgment 
against him. If the Dominion is not his employer, then he 
maintains that the condition of the tax not having been 
deducted by his employer has not been fulfilled, and he 
eseapes from the conditional obligation to pay imposed by 
s. 7. 

(1) (1924) A.C. 989; Cam., vol. II , 349. 
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(1) (1924) A.C. 999; Cam., vol. IT, 349. 
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Jase. 

[1937] A.c. i n support of the submission that the Dominion is not 
FOBBES an "employer" within the meaning of the Act, the appel-

ATTOENBY- ^ a n t refers to ss- 4, 5 and 6 of the Act, where the duties 
GENERAL of deduction, of accounting, of making returns and of keep-
MANITOBA. ing records are imposed upon "every employer" under 
Provincial P e n a^ies. This cannot, he says, apply to the Dominion, 
Taxatioa for it would be ultra vires of the Provincial Legislature 
•Dominion to impose duties and corresponding penalties on the Domin-

Em$i°yees ion Government; if the Provincial Legislature has done so, 
the legislation is invalid. Their Lordships agree that in 
these sections the term "employer" does not on a sound 
construction apply to the Dominion Government. But 
equally it does not apply to all other employers outside 
the Province. And this for the very good reason that the 
revenue laws of a country are addressed to the inhabitants 
of that country and are ineffectual to reach or affect persons 
beyond its borders. Indeed, "it may be accepted as a 
general principle that States can legislate effectively only 
for their own territories": Croft v. Dunphy (1). There
fore, when a revenue statute of Manitoba addresses " every 
employer " and requires him under penalties to discharge 
certain duties in relation to the collection of the revenue of 
the Province, the order must be construed as addressed to 
" every employer " who is subject to the Legislature, and is 
inapplicable to employers beyond its jurisdiction, notwith
standing that the language in which the term " employer " 
is defined in the Act is sufficiently wide to include persons 
beyond its jurisdiction. On the other hand, their Lordships 
are equally clear that there is no such obstacle in the way of 
construing the word [273] "employer" where it occurs in 
s. 7 in the phrase "without the tax imposed thereon being 
deducted therefrom • by his employer " as including the 
Dominion Government or any other employer outside 
Manitoba. The comprehensive meaning of the term " em
ployer " is here free to operate, for the provision in question 
does not seek to impose any duty on persons outside the 
Province; it merely refers to a question of fact, the fact of 
the employer, wherever or whoever he may be, not having 
deducted the tax in paying wages to a person within the 
Province. I t is not ultra vires of the Provincial Legislature 
to provide that if a wage-earner within the Province 

(1) (1933) A.C. 156, 162, ante p. 170 at p. 175. 
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(1) (1933) A.C. 156, 162, ante p. 170 at p. 175. 
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receives his wages from an employer outside the Province L1937] A.C. 
without deduction of tax, the wage-earner shall himself pay FOEBBS 

the tax, whether the outside employer be the Dominion ATTOR'NEY-

Government or any one else. Such legislation is not legis- GENERAL 

lation affecting persons outside the Province with any duty MANITOBA. 

or liability. D ~r . , 
J . Provincial 

The last ground on which the appellant took his stand is Taxation 
even less tenable. He submitted that the Dominion Parlia- Dommian 
ment by enacting a general Dominion Income Tax in 1917 Employees 
had already so occupied the field of this form of taxation as 
to preclude the Manitoba Legislature from enacting any 
income tax legislation. In their Lordships' opinion this 
submission, which, if well-founded, would invalidate the 
whole Act and not merely Part I, is based on a misconcep
tion of the doctrine of the " occupied field " evolved in the 
interpretation of the British North America Act. The 
Dominion Parliament has exclusive authority under 
s. 91 (3) to make laws for " the raising of money by any 
mode or system of taxation," and each Province under 
s. 92 (2) has the exclusive right to make laws for " direct 
taxation within the Province in order to the raising of a 
revenue for provincial purposes." I t was pointed out in 
Citizens Insurance Company of Canada v. Parsons (1) 
that though the description " the raising of money by any 
mode or system of taxation " is " sufficiently large and gen
eral to include 'direct taxation within the province in order 
to the raising of revenue for provincial purposes' [274] 
assigned to the provincial legislatures by s. 92, it obviously 
could not have been intended that . . . the general 
power should override the particular one" (2). This state
ment is quoted and approved in Bank of Toronto v. Lambe 
(3). The doctrine of the "occupied field" applies only 
where there is a clash between Dominion legislation and 
provincial legislation within an area common to both. 
Here there is no conflict. Both income taxes may co-exist 
and be enforced without clashing. The Dominion reaps 
part of the field of the Manitoba citizen's income. The 
Province reaps another part of it. This argument therefore 
also fails. 

(I) 7 App. Cas. 96; Cam., (2) 7 App. Cas. 108; Cam., 
vol. I, 267. vol. I, 278. 

(3) 12 App. Cas. 575, 585; Cam., vol. I, 378, 387. 
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The last ground on which the appellant took his stand is Taxation 

even less tenable. He submitted that the Dominion Parlia- Do~k@n 
ment by enacting a general Dominion Income Tax in 1917 
had already so occupied the field of this form of taxation as 
to preclude the Manitoba Legislature from enacting any 
income tax legislation. In their Lordships' opinion this 
submission, which, if well-fo11nded, would invalidate the 
whole Act and not merely Part I, is based on a misconcep
tion of the doctrine of the u occupied field " evolved in the 
interpretation of the British North America Act. The 
Dominion Parliament has exclusive authority under 
s. 91 (3) to make laws for u the raising of money by any 
mode or system of taxation," and each Province under 
s. 92 (2) has the exclusive right to make laws for " direct 
taxation within the Province in order to the raising of a 
revenue for provincial purposes." It was pointed out in 
Citizens Insurance Company of Canada v. Parsons (1) 
that though the description "the raising of money by any 
mode or system of taxation" is" sufficiently large and gen
eral to include 'direct taxation within the province in order 
to the raising of revenue for provincial purposes' [274] 
assigned to the provincial legislatures by s. 92, it obviously 
could not have been intended that . . . the general 
power should override the particular one" ( 2). This state
ment is quoted and approved in Bank of Toronto v. Lambe 
(3). The doctrine of the "occupied field" applies only 
where there is a clash between Dominion legislation and 
provincial legislation within an area common to both. 
Here there is no conflict. Both income taxes may co-exist 
and be enforced without clashing. The Dominion reaps 
part of the field of the Manitoba citizen's income. The 
Province reaps another part of it. This argument therefore 
also fails. 

(1) 7 App. Cas. 96; Cam., (2) 7 App. Cas. 108; Cam., 
vol. I, 267. vol. I, 278. 

(3) 12 App. Cas. 575, 585; Cam., vol. I, 378, 387. 
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[1937] A.C. Their Lordships have now disposed adversely to the ap-
FOEBES pellant of all the grounds on which the validity of the tax 

ATTORNEY- *n ctu e s t ion w a s challenged before them, and they will 
GENEBAL accordingly humbly advise His Majesty tha t the appeal be 
MANITOBA, dismissed. As their Lordships were informed tha t it had 
Provincial been agreed between the parties tha t they should each bear 
Taxation their own costs throughout these proceedings there will be 
Dominion no order as to costs. 
Employees 

Case. Solicitors for appellant: Herbert Smith & Co. 

Solicitors for respondent: Blake & Redden. 
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THE JUDGES 

v. 

ATTORNEY-GENERAL OP SASKATCHEWAN 

(1937) 53 T.L.R. 464 

(Provincial Taxation of Judges' Salaries Case) 

ON APPEAL FROM THE COURT OP APPEAL FOR SASKATCHEWAN 

Canada—Saskatchewan—Judges' salaries and allowances—Subject to Pro
vincial income tax—Judicial emoluments not the subject of special 
exemption—British North America Act, 1867 (SO and SI Vict., c. 3), 
ss. 92, 96, 99, 100—Judges Act, RS.C, 1927, c. 105, s. 21—Income Tax 
Act, 1932, oj Saskatchewan, c. 9, ss. 2 (8), 3 (c) (d), 7 (a) (b) (c) (d) 
and (e). 

The Judges of the Court of Appeal, the Court of King's Bench, and the 
District Courts of the Province of Saskatchewan are subject to the 
taxation authorized by the Income Tax Act, 1932, of Saskatchewan, 
and their salary and allowances, paid pursuant to the Judges Act, 
R S.C, 1927, must accordingly be included in their income for the 
purpose of the Income Tax Act, 1932. 

Forbes v. Attorney-General for Manitoba (53 The Times L.R. 211; [1937] 
A.C. 260) (1) followed and applied. 

Judicial emoluments are not protected by any paramount principle making 
inapplicable to such income a tax imposed by a statute in terms wide 
enough to include it. Neither the independence nor any other 
attribute of the judiciary could be affected by a general income tax 
which charged their official incomes on the same footing as the 
incomes of other citizens. 

Cooper v. Commissioners of Income Tax for the State of Queensland 
([1907] 4 C.L.R. 1304), and Krause v. Commissioner for Inland 
Revenue ([1929] S.A.R. (A.D.) 286) approved. 

Judgment of the Court of Appeal for Saskatchewan affirmed. 

This was an appeal from a judgment of the Court of 
Appeal for Saskatchewan, dated June 6, 1936, holding that 
the Judges of the Court of Appeal, the Court of King's 
Bench, and the District Courts of the Province of Saskat
chewan were liable for the payment of income tax on their 
judicial emoluments under the Income Tax Act, 1932, of 
Saskatchewan. 

The two questions referred to the Court of Appeal by the 
Lieutenant-Governor in Council, and the relevant statutory 

•PBBSBNT:—Lord Blanesburgh, Lord Atkin, Lord Maugham, Lord 
Roehe, and Sir Sidney Rowlatt. 
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Judgment of the Court of Appeal for Saskatchewan affirmed. 

This was an appeal from a judgment of the Court of 
Appeal for Saskatchewan, dated June 6, 1936, holding that 
the Judges of the Court of Appeal, the Court of King's 
Bench, and the District Courts of the Province of Saskat
chewan were liable for the payment of income tax on their 
judicial emoluments under the Income Tax Act, 1932, of 
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[1937] provisions, are set out in the judgment of the Judicial 
53 T.LJJ. _, . 

_ ^ Committee. 

Vm Mr. Frank Gahan appeared for the appellants, the 
^gEJSST Judges; and Mr. Wilfrid Barton for the respondent; Mr. 

FOESAS- Theobald Mathew held a watching brief on behalf of the 
_ " Attorney-General for Canada. 

Provincial 
^Judges' [465] SIR SIDNEY ROWLATT, in delivering the judgment 
Salaries 0f the Board, said: This is an appeal from a judgment of 

' the Court of Appeal for Saskatchewan, dated June 6, 1936, 
answering in the affirmative certain questions referred to 
the Court by the Lieutenant-Governor in Council for hear
ing and consideration pursuant to the Constitutional Ques
tions Act, chapter 60 of the Revised Statutes of Saskat
chewan, 1930. 

The questions so referred were: "(1) Are Judges (a) of 
the Court of Appeal, (fe) of the Court of King's Bench, 
(c) of the District Courts, of the Province of Saskatchewan, 
appointed by his Excellency the Governor General, pur
suant to section 96 of the British North America Act, 1867, 
subject to the taxation authorized by the Income Tax Act, 
1932, of Saskatchewan, being otherwise persons subject to 
the provisions of the said Act? (2) If the said Judges or 
any of them are subject to the said taxation, then has the 
Legislature of Saskatchewan legislative authority to in
clude in income for the purposes of the Income Tax Act 
the salary and allowances of the said Judges or any of them 
paid pursuant to the provisions of the Judges Act, being 
chapter 105 of the Revised Statutes of Canada, 1927? " 

The reference in question placed the Court in an em
barrassing position, all its members being from the nature 
of the case personally interested in the point in controversy. 
They took the view (quite rightly in their Lordships' 
opinion) that they were bound to act ex necessitate. In 
the result they came unanimously to a conclusion adverse 
to the contention put before them on behalf of their order. 

The statutory provisions which it is necessary to con
sider are as follows: By section 92 of the British North 
America Act, 1867, one of the subjects assigned to Provin
cial Legislatures is 

Direct taxation within the Province in order to the raising of a 
revenue for Provincial purposes. 
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the Court of Appeal, (b) of the Court of King's Bench, 
(c) of the District CouTts, of the P11ovince of Saskatchewan, 
appointed by his Excellency the Governor General, pur
suant to section 9-6 of the British North America Act, 1867, 
subject to the taxation authorized by the Income Tax Act, 
1'932, of Saslmtchewan, being otherwise persons subject to 
the provisions of the said Act? (2) If the said Judges or 
any of them are subject to the said taxation, then has the 
Legislature of Saskatchewan legislative authority to in
clude in income for the purposes of the Income Tax Act 
the salary and allowances of the said Judges oc 'any of them 
paid pursuant to the provisions of the Judges Act, being 
chapter 105 of the Revised Statutes of Canada, 1927? " 

The reference in question placed the Court in an em
barrassing position, all its members being from the nature 
of the case personally interested in the point in controversy. 
They took the view (quite rightly in their Lordships' 
opinion) that they were bound to .act ex necessitate. In 
the r·esult they came unanimously to a conclusion adverse 
to the contention put before them on behalf of their order. 

The statutory provisions which it is necessary to con
sider are as follows: By section 92 of the British North 
America Act, 1867, one of the subjects a,.ssigned to Provin
cial Legislatures is 

Direct taxation within the Province in order to the raising of a 
revenue for Provincial purpOS€8. 
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The other material sections of the same Act are:— 
Section 96: 

The Governor General shall appoint the Judges of the Superior, 
District, and County Courts in each Province, except those of the Courts 
of Probate in. Nova Scotia and New Brunswick. 
Section 99: 

The Judges of the Superior Courts shall hold office during good 
behaviour, but shall be removable by the Governor General on address 
of the Senate and House of Commons. 
Section 100: 

The salaries, allowances, and pensions of the Judges of the Superior, 
District, and County Courts (except the Courts of Probate in Nova 
Scotia and New Brunswick), and of the Admiralty Courts in cases where 
the Judges thereof are for the time being paid by salary, shall be fixed 
and provided by the Parliament of Canada. 

Pursuant to the powers conferred by the last-mentioned 
section the Parliament of Canada has, at various times, 
passed statutes fixing and providing the salaries and allow
ances of the Judges of the several Provinces specifically. 
The enactment affecting this appeal is the Judges Act, 
R.S.C., 1927, c. 105, mentioned in the second question in 
the present reference. In addition to the salaries the Act 
provides, by section 21, for the payment to Judges of 
certain living and travelling expenses when acting away 
from their places of residence. 

The Income Tax Act, 1932, of Saskatchewan, referred 
to in the questions for the Court, provides as follows:— 

Section 2: 
In this Act, unless the context otherwise requires, the expression 
(8) " Person" means an individual, and includes a guardian, trustee, 

executor, administrator, agent, receiver or any other individual, firm or 
corporation acting in a fiduciary capacity, and the heirs, executors 
administrators, successors and assigns of such person. 

Section 3: 
Por the purposes of this Act, " income " means the annual net profit 

or gain or gratuity, whether ascertained and capable of oompuitatdon as 
being wages, salary or other fixed amount, or unascertained as being fees 
or emoluments, or as being profits from a trade or commercial or financial 
or other business or calling, directly or indirectly received by a person 
from any office or employment, or from any profession or calling, or 
from any trade, manufacture or business, as the case may be, whether 
derived from sources within Saskatchewan or elsewhere; and includes the 
interest, dividends or profits directly or indirectly received from money 
at interest upon any security or without security, or from stocks, or from 
any other investment, and whether such gains or profits are divided or 
distributed or not, and also the annual profit or gain from any other 
source including: 

(c) the salaries, indemnities or other remuneration of all persons 
whatsoever, whether the said salaries, indemnities or remuneration are 
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paid out of the revenue of his Majesty in respect of his Government of 
Canada, or of any Province thereof, or by any person, except as herein 
-otheorwise provided; and 

(d) all other gains or profits of any kind derived from any source 
within or without the Province whether received in money or its 
equivalent. 
Section 7: 

(1) There shall be assessed, levied, and paid upon the income during 
the preceding year of every person: 

(a) residing or ordinarily resident in Saskatchewan during such year; or 
(b) who remains in Saskatchewan during any year for a period or 

periods amounting to one hundred and eighty-three days; 
(c) who is employed in Saskatchewan during such year; or 
(d) who, not being resident in Saskatchewan, is carrying on business 

in Saskatchewan during such year; or 
(e) who, not being resident in Saskatchewan, derives income from 

services rendered in Saskatchewan during such year, otherwise than in the 
course of regular or continuous employment, for any person resident or 
carrying on business in Saskatchewan; 

a tax at the rates applicable to persons other than corporations and 
joint stock companies set forth in the First Schedule to this Act, upon 
the amount of income in excess of the exemptions granted by this 
Act; . . . 

* * * * * * * * 
No special provision is made for taxing or for exempting 

from taxation Judges' salaries or allowances. Certain allow
ances and deductions are to be made in ascertaining the 
taxable income. These deductions include, by section 5: 

(1) (/) travelling expenses, including the entire amount expended for 
[466] meals and lodging, while away from home in the pursuit of a trade 
or business. 

It is to be observed that no question arises in the refer
ence which has given rise to this appeal as to the general 
validity of any provision of this Income Tax Act, the only 
point being whether the salaries and allowances of the 
Judges are exempt from its operation. Nor is it in ques
tion whether, or how far, assuming judicial emoluments to 
be validly taxed by the statute, the living and travelling 
allowances of the Judges should be included in the quantum 
of their assessments. It should be added that counsel for 
the appellants expressly disclaimed in argument any con
tention that the Judges were exempt from income tax save 
in respect of their official emoluments. 

The judgment in the Court below answering both ques
tions in the reference in the affirmative was delivered by 
Mr. Justice Martin. I t was pointed out that the Judges 
of the Courts in question, being persons residing in Sas
katchewan and in receipt of salaries, paid out of the rev-
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a tax at the rates applicable to persons other than corporations and 
joint stock companies set forth in the First Schedule to this Act, upon 
the amount of income in excess of the exemptions granted by this 
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* * * * * * * * 
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taxable income. These deductions include, by section 5: 
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be validly taxed by the st•atute, the living and travelling 
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tention that the Judges were exempt fmm income tax save 
in Tespect of their official emoluments. 

The judgment in the Court below answering both ques
tions in the reference in the affirmative was delivered by 
Mr. Justice Martin. It was pointed out that the Judges 
of the Courts in question, being persons Tesiding in Sas
katchewan and in receipt of salaries, paid out of the rev-
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enues of the Dominion, were, prima facie, subject to taxa
tion by the Province in respect of their incomes just as 
other residents, and that there was nothing in sections 96, 
99, and 100 of the British North America Act, 1867, to limit 
the powers of the Provinces to tax their salaries. An argu
ment had apparently been addressed to the Court based on 
the word " fixed " in section 100. The same word is used 
in section 91 (8) of the British North America Act in de
fining the powers of the Parliament of Canada with respect 
to the salaries of civil servants, and the Court had before it 
two decisions of the Supreme 'Court of Canada—namely, 
Abbott v. City of Saint John (40 Can. S.CJEt. 597) and 
Attorney-General for Manitoba v. Forbes ([1934] 3 W.W.R. 
681)—in which a Provincial income tax on such salaries 
was upheld. The latter of these two cases was appealed 
to His Majesty in Council (53 The Times L.R. 211; [1937] 
A.C. 260) (1). The decision of the Supreme Court was 
affirmed, and the argument under discussion is therefore 
not now open. 

This, in effect, disposes of the present case also, unless 
judicial emoluments are in a class apart, protected by some 
paramount principle making inapplicable to that form of 
income a tax imposed by statute in terms wide enough to 
include it. There is no foundation in the realities of the 
situation for any such conception. Neither the independ
ence nor any other attribute of the judiciary can be affected 
by a general income tax which charges their official incomes 
on the same footing as the incomes of other citizens. The 
Court below, agreeing with, though not bound by, two de
cisions in other Dominions—namely, Cooper v. Commis
sioner of Income Tax for the State of Queensland ([1907] 
4 C.L.R. 1,304), before the High Court of Australia, and 
Krause v. Commissioner for Inland Revenue ([1929] S.A.B. 
A.D. 286), in the Supreme Court of South Africa—found 
no reason for exempting judicial emoluments from income 
tax. Their Lordships are of the same opinion. 

They will therefore humbly advise His Majesty that the 
appeal be dismissed. Pursuant to an arrangement between 
the parties there will be no order as to costs. 

[Solicitors—Messrs. Blake and Redden; Mr. J. M. Isaacs; 
Messrs. Charles Russell and Co.] 
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appeal ibe dismissed. Pursuant to an arrangement between 
the parties there will be no order .as to costs. 

[Solicitors-Messrs. Blake and Redden; Mr. J. M. Isaacs; 
Messrs. Charles Russell and Co.] 

(1) Ante p. 259. 
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ATTORNEY-GENERAL FOR CANADA 

v. 

ATTORNEY-GENERAL FOR ONTARIO 
AND OTHERS 

(1937) A.C. 326f 

(Labour Conventions Case) 

ON APPEAL PROM T H E SUPREME COURT OF CANADA 

Canada—Dominion Statutes—Constitutional validity—Legislation passed 
in performance of treaty obligations—Property and civil rights in 
the Province affected—Invalid legislation—Distribution of legislative 
powers—Based on classes of subjects—Principle unaffected by new 
international status of Canada—Totality of legislative power by 
co-operation with Provinces—British North America Act, 1867 
(SO & 31 Vict. c. 3), ss. 91, 92 (IS), 132—Weekly Rest in Industrial 
Undertakings Act, 19SS, St. Can. (25 & 26 Geo. V, c. 14)—Minimum 
Wages Act, 19S5, St. Can. (25 & 26 Geo. V, c. W—Limitation of 
Hours of Work Act 1935, St. Can. (25 & 26 Geo. V, c. 63). 

The Weekly Rest in Industrial Undertakings Act, 1935, the Minimum 
Wages Act, 1935, and the Limitation of Hours of Work Act, 1935, of 
the Parliament of Canada, which in substance gave effect to draft 
conventions adopted by the International Labour Organization of the 
League of Nations in accordance with the Labour Part of the Treaty 
of Versailles, 1919, and ratified by the Dominion of Canada, were 
ultra vires of the Parliament of Canada and invalid in that the legis
lation related to matters coming within the class of subject "Proper ty 
and civil rights in the Province " which was assigned exclusively to 
the Legislatures of t he Provinces by head 13 of s. 92 of the British 
North America Act, 1867. 

In re Legislative Jurisdiction over Hours of Labour [1925] Can. S.C.R. 
505, referred to. 

The legislation could not be justified under s. 132 of the British North 
America Act, which provided tha t the Parliament of Canada should 
have "a l l powers necessary or proper for performing the obligations 
of Canada or of any Province thereof, as part of the British Empire, 
towards foreign countries, arising under treaties between the Empire 
and such foreign countries," because the obligations under the ratified 
conventions were not the obligations of Canada as part of the British 
Empire, but of Canada by virtue of her new status as an international 
juristic person, and they did not therefore arise under a treaty between 
the British Empire and foreign countries. 

In re The Regulation and Control of Radio Communication in Canada 
[1932] A.C. 304 <1), applied. 

[327] Jurisdiction to legislate for the purpose of performing the obligations 
of a Canadian treaty does not reside exclusively in the Parliament of 

*PBESENT :—Lord Atkin, Lord Thankerton, Lord Macmillan, Lord 
Wright, M.R., and Sir Sidney Rowlatt . 

f Referred to post pp. 315, 336-7. 
(1) Ante p . 137. 

[1937] A.C. 

J.C.* 

1937 

Jan. 28. 
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V. 

ATTORNEY-GENERAL FOR ONTARIO 
AND OTHERS 

(1937) A.C. 326t 

(Labour Conventions Case) 

ON APPEAL FROM THE SUPREME COURT OF CANADA 

Canada-Dominion Statutes-Constitutional validity-Legislation passed 
in performance of treaty obligations-Property and civil rights in 
the Province affected-Invalid legislation-Distribution of legislative 
powers-Based on classes of subjects-Principle unaffected by new 
international status of Canada-Totality of legislative power by 
co-operation with Provinces-British North America Act, 1867 
(30 & 31 Vict. c. 3), ss. 91, 92 (13), 132-W~eekly Rest in Industrial 
Undertakings Act, 1935, St. Can. (25 & 26 Geo. V, c. 14)-Minimum 
Wages Act, 1935, St. Can. (25 & 26 Geo. V, c. 44)-Limitation of 
Hours of Work Act 1935, St. Can. (25 & 26 Geo. V, c. 63). 
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the Parliament of Canada, which in substance gave effect to draft 
conventions adopted by the InterDJational L1:1bour Organization of the 
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of Versailles, 1919, and ratified by the Dominion of Canada, were 
ultra vires of the Parliament of Canada and invalid in that the legis
lation related to matters coming within the class of subject "Property 
and civil rights in the Province " which was assigned exclusively to 
the Legislatures of the Provinces by head 13 of s. 92 of the British 
North America Act, 1867. 

In re Legislative Jurisdiction over Hours of Labour [1925] Can. S.C.R. 
505, refemed to. 

The legislation could not be justified under s. 132 of the British North 
America Act, which provided that the Parliament of Canada should 
have "all powers necessary or proper for performing the Dbligations 
of Canada or of any Province the11eof, 'as p11rt of the British Empire, 
towards foreign countries, arising under treaties between the Empire 
and such foreign countries," because the obligations under the ratified 
conventions were not the obligations of Canada as part of the British 
Empire, but of Canada by virtue of her new sta,tus as an international 
juristic person, and they did not therefore arise under :a treaty between 
the British Empire and foreign countries. 

In re The Regulation and Control of Radio Communication in Canada 
[1932] A.C. 304 {1), applied. 

[327] Jurisdiction to legislate for the purpose Df performing the obligations 
of :a Canadian treaty does not reside exclusively in the P.arliament of 

*PRESENT :-Lord Atkin, Lord Thankerton, Lord Macmillan, Lord 
Wright, M.R., and Sir Sidney Rowlatt. 

t Referred to post pp. 315, 336-7. 
(1) Ante p. 137. 



PRIVY COUNCIL 279 

Canada: In re The Regulation and Control of Aeronautics in Canada [1937] A.C. 
[1932] A.C. 54, and In re The Regulation and Control of Radio Com- , v"""v~' 

A TTfSRWPV 

munication in Canada [1932] A.C. 304, do not afford a warrant for the Q E N B K A L 

contrary view. FOR 
For the purposes of the distribution of legislative powers between the CANADA 

Dominion and the Provinces under ss. 91 and 92 there is no such thing AOTMiNw. 
as treaty legislation as such. The distribution is based on classes of GENERAL 
subjects, and as a treaty deals with a particular class of subject so FOB 
would the legislative power of performing it be ascertained. ONTARIO 

No further legislative competence was obtained by the Dominion from Labour 
its accession to international status and the consequent increase in the Conventions 
scope of its executive functions. There was no existing constitutional Case, 
ground for stretching the competence of the Dominion Parliament so 
that it became enlarged to keep pace with enlarged functions of the 
Dominion executive. If the new functions affected the classes of sub
jects enumerated in s. 92 legislation to support the new functions was 
within the competence of the Provincial Legislatures only; if they 
did not, the competence of the Dominion Legislature was declared by 
s. 91 and existed ab origine. The Dominion could not, merely by 
making promises to foreign countries, clothe itself with legislative 
authority inconsistent with the constitution which gave it birth. 

Further, the present legislation was not concerned with matters of such 
general importance as to justify the overriding of the normal distinc
tion of powers in ss. 91 and 92. 

Dicta of Duff CJ . in In re The Natural Products Marketing Act [1936] 
Can. S.C.R. 398, at 414 et seq., approved and applied. 

Lastly, in totality of legislative powers, Dominion and Provincial together, 
Canada was fully equipped to legislate in performance of treaty obli
gations, but the legislative powers remained distributed, and if in the 
exercise of her new functions derived from her new international 
status Canada incurred obligations, they must so far as legislation 
was concerned, when they dealt with Provincial classes of subjects, be 
dealt with by the totality of powers—by co-operation between the 
Dominion and the Provinces. 

APPEAL (No. 100 of 1936), by special leave, from a 
judgment of the Supreme Court of Canada (June 17, 1936) 
answering questions referred to the Court by Order of the 
Governor General in Council, dated November 5, 1935. 
The questions referred asked whether the Weekly Rest in 
Industrial Undertakings Act, 1935, the Minimum Wages 
Act, 1935, and the Limitation of Hours of Work Act, 1935, 
or any of the provisions thereof and in what particular or 
particulars or to what extent, were ultra vires of the Par
liament of Canada. The Statutes [328] in question which 
dealt with the matters denoted by their titles, were passed by 
the Dominion Parliament in accordance with conventions 
adopted by the International Labour Organization of the 
League of Nations in accordance with the Labour Part of 
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[ 1 9 ! ! i A ' C ' t l l e T r e a t y o f Versailles of June 28, 1919. The conven-
ATTOENBT- tions had been ratified by the Dominion. 

GEMKBAI' ^ h e facts, the relevant provisions of the Treaty of Ver-
CANADA saiUes and of the British North America Act, 1867, appear 

ATTORNEY- from the judgment of the Judicial Committee. 

FOK I n the Supreme Court of Canada, Duff C.J., Davis and 
NTAEIO j £ e r w u l J J w e r e 0f opinion that, except as to s. 6 of the 

Labour Minimum Wages Act, the three Statutes were intra vires. 
Case. Jxmfret, Cannon and Crocket JJ . were of opinion tha t the 

Acts were ultra vires. The judgments of the Supreme 
Court are reported a t [1936] Can. S.C.R. 461. 

1936. November 13, 16, 17, 19, 20 and 23. R. S. Robert
son K.C., L. S. St. Laurent K.C., C. P. Plaxton K.C., Peter 
Wright and R. St. Laurent for the Attorney-General for 
Canada. The Statutes deal with the matters their titles 
indicate. Admittedly the mat ters dealt with by the 
Statutes would ordinarily come within head 13 of s. 92 of 
the British North America Act, and be mat ters of Pro
vincial concern, and there must therefore be found some 
ground for taking them out. The Dominion rely on the 
fact tha t it was performing a duty under the Treaty of 
Varsallies in compliance with the provisions of s. 132 of 
the British North America Act. The obligation to enact 
the legislation arose under the Treaty, and s. 132 applied. 
If tha t be not so, in any event the conventions were 
validly entered into and the obligation to perform them 
was an obligation of the Dominion of Canada which it 
could properly discharge by enacting the legislation in 
question, really making an application of In re The Regu
lation and Control of Radio Communication in Canada (1) . 
Reliance is also placed on the peace, order and good gov
ernment aspect of the mat te r in the same way as it was 
relied on in the Radio case (1) . Against the Dominion, 
either in the cases which [329] have been filed or in the 
reasons in the judgments against the Dominion, t he follow
ing questions arise: (1) T h a t the Dominion has no power to 
enter into such conventions with any foreign Sta te ; (2) 
tha t Canada did not in fact ratify the conventions; and 
(3) t h a t s. 132 of the British Nor th America Act has no 
application. I t was further said tha t , even if Canada did 

(1) (1932) A.C. 304. 
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(1) (1932) A.C. 304. 
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validly ratify the conventions, the matters to which they [1937] A.C. 
related were matters on which the Provinces alone could ATTORNEY-

legislate. [Reference was made to the preamble of the GBĵ fAI' 
Weekly Rest in Industrial Undertakings Act, and to arts. CANADA 

158, 405, 406 and 407 of the Treaty of Versailles.] Under ATTORNBT-

art. 405, para. 5, a member having received a draft con- G E ^ A I ' 

vention was to bring it before the authority within whose ONTARIO 

competence " the matter " lay. I t is submitted that that Labour 
related to what was called ratification. " The matter" Ccaventians 
was the matter of ratification—there was no convention 
at that time. If it meant not ratification but performance, 
then was the authority within whose competence the 
matter lay the authority who «light do the act or pass the 
legislation in performance of the convention in case it was 
ratified? Was that the competent authority, or does it 
mean the authority who would pass such legislation if 
there were no such convention at all? The Dominion says 
that it is the former, the Provinces say the latter. [Refer
ence was made to Attorney-General for the Commonwealth 
of Australia v. Colonial Sugar Refining Co., Ld. (1), and 
to the draft conventions to show the procedure that was 
followed, and to the reasons and occurrences which, it was 
alleged, accounted for the long delay on the part of Canada 
between the date of the drafting of the conventions at 
Geneva and their acceptance by Canada.] 

I t is submitted that In re Legislative Jurisdiction Over 
Hours of Labour (2) was wrongly decided. The Radio 
case (3) was the case of a convention, not of a treaty, and 
therefore s. 132 of the British North America Act did not 
apply. The performance of obligations under the conven
tions is not to depend on whether the subject-matter is one 
coming within [330] the enumerated heads of s. 92. By the 
transference of the treaty-making power to the Dominion 
executive, and correlative power to legislate to carry out 
the obligations, nothing is taken from the Provinces. 

[LORD ATKIN.—The Dominion has not got unlimited 
powers of legislation.] 

The residuary clause of s. 91 of the British North Amer
ica Act is capable of the construction, which is not in-

(1) (1914) A.C. 237, 252. (2) (1925) Can. S.CH. 505. 
(3) (1932) A.C. 304, 311. 
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Scott Reid
Rectangle
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[1937]A.C. consistent with decided cases, that where Canada has 
ATTORNEY- properly incurred an international obligation with respect 

FOB"1, t o a n y matter whatsoever, that within whatever classes in 
CANADA SS. 91 and 92 it may be described as coming under other 

ATTORNEY- circumstances, once the matter has assumed the aspect 
GEFOBAI' °^ a n mternational bargain it is no longer to be treated 
ONTARIO as belonging to any one of the enumerated classes. 
Labour 

Conventions [LORD ATKIN.—That is a very far-reaching doctrine: it 
' means that Canada could make an agreement with any 

State which would seriously affect Provincial rights.] 

It is a power which cannot fee exercised by Canada 
alone; some other country must be found which is willing 
to enter into a bargain. This matter must not be looked 
at as though Canada is going to look about the world 
to find some one with whom to make an agreement for 
the purpose of robbing the Provinces of their constitu
tional rights. But, logically, it must be admitted that 
whatever Canada and such other country agree to do can 
be effected by Canada. There are three propositions as to 
the power of the Dominion to enter into or to advise His 
Majesty in respect to the making of international obliga
tions: (1) An obligation arose directly from the Treaty of 
Versailles, and the conventions in question were entered 
into under that obligation, and s. 132 of the British North 
America Act therefore applies to the powers of the Domin
ion. (2) Even if the matter cannot be put as high as a 
treaty obligation, at least under the Treaty of Versailles 
the necessary power was given to advise His Majesty in 
respect of such conventions. (3) By the constitutional 
developments, particularly since the Treaty of Versailles, 
the constitutional right to advise His Majesty in respect of 
[331] international obligations affecting Canada has be
come vested in his Canadian Ministers. That is sometimes 
expressed by saying that the right to exercise the preroga
tive in respect of Canadian affairs has been transferred to 
the Canadian executive. I t is submitted that as to both 
the second and third of the above propositions the power 
of the Dominion to legislate in performance of the obliga
tions arises either on a proper interpretation of s. 132 of 
the British North America Act or on the principles out-
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lined in the Radio case (1). The power to legislate must [1937] A.C. 
be obtained under one or other of those two heads. ATTORNEY-

With regard to art. 405, para. 7, of the Treaty of Ver- GENERAL 
FOR 

sailles, once consent was obtained from the Senate and the CANADA 

House of Commons in 1935, and it is submitted that con- ATTORNBY-

sent was obtained, then there was no right to refuse to G j 5 ^ 4 r ' 
ratify—it was a treaty obligation on the executive Govern- ONTARIO 

ment of Canada to ratify. Labour 
Conventions 

[LORD ATKIN.—How did the consent without legislation 
of the Senate and the House of Commons become a matter 
which made them the competent authority?] 

First, it is ordinary constitutional practice to ask the 
approval of the body which will, in the event of the engage
ment being entered into, have the power to enact the legis
lation. Secondly, it is the only competent authority to 
pass the legislation where a convention has been entered 
into: Attorney-General of British Columbia v. Attorney-
General of Canada (2). There has been a direct and' un
broken chain of obligation existing under the Treaty of 
Versailles; there has been the agreement of the High Con
tracting Parties that all these things will be done, step by 
step, if conditions arising from time to time are fulfilled. 
Every condition here, it is submitted, has been fulfilled, 
and there has been consent by the legislative body which 
alone would have power to carry out the Treaty. The 
legislation could not be enacted by the Provinces after
wards. Even if the Board should be of opinion that at 
some point there is a missing link in the chain of obliga
tion, it is submitted that the Treaty of Versailles, and [332] 
particularly art. 405, definitely and expressly recognizes the 
power of Canada to enter into such obligations as a mem
ber of the League of Nations and as a member of the Labour 
Organization. 

With regard to the position after ratification, when s. 
132 of the British North America Act speaks of obligations 
as part of the British Empire towards foreign countries, 
those words describing the international obligation should 
be given a broad meaning. " Empire " there ought to be 
read as "His Majesty." The performance of the obliga
tions loses its aspect of being a private matter of the indi-

(1) (1982) A.C. 304. (2) (1924) A.C. 203. 
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which made them the competent authority?] 

First, it is ordinary constit~tional practice to ask the 
approval of the body which will, in the event of the engage
ment being entered into, have the power to enact the legis
lation. Secondly, it is the only competent authority to 
pass the legislation where a convention has been entered 
into: Attorney-General of British Columbia v. Attorney
General of Canada (2). There has been a direct m1el un
broken chain of obligation existing under the Treaty of 
Versailles; there has been the agreement of the High Con
tracting Parties that all these things will be done, step by 
step, if conditions arising from time to time ~re fulfilled. 
Every condition here, it is submitted, has been fulfilled, 
Bind there has been consent by the legislative body which 
alone would have power to ,carry out the Treaty. The 
legislation could not be enacted by the Provinces after
wards. Even if the Board should be of opinion that at 
some point there is a missing link in the chain of obliga
tion, it is submitted that the Treaty of Versailles, and [332] 
particularly art. 405, definitely and expressly recognizes the 
power of Canada to enter into such obligations as a mem
ber of the League of Nations 'and as a member of the Labour 
Organization. 

With regard to the position after ratification, when s. 
132 of the British North America Act speaks of obligations 
as part of the British Empire towards foreign countries, 
those words describing the international obligation should 
be given a broad meaning. "Empire" there ought to be 
read as "His Majesty." The perf.ormance of the obliga
tions loses its aspect of being a private matter of the indi-

(1) (1932) A.C. 304. (2) (1924) A.C. 203. 

Convetlltions 
Case. 

Scott Reid
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[1937] A.c. vidual inhabitants of Canada and becomes one of nation-
ATTOBNBT- wide importance, and not one which is to be divided among 

GBTOEBAL ^ e P r o v m c e s - The Statutes in question are, with the ex-
CANADA ception of s. 6 of the Minimum Wages Act, merely in com-

ATTOKNET- pliance with a treaty obligation: that is all the Dominion 
GENERAL professes to do; it has not claimed any broad jurisdiction in 
ONTARIO these matters as having been taken out of s. 92, but merely 
Labour seeks to deal with them for this one special purpose. Upon 

C < w lrw?o n s a ^ r a n d proper construction of the residuary power it 
should be deemed to extend to the performance of inter
national obligations. A valid obligation was entered into, 
and the legislation in question was validly enacted to carry 
it out. [Reference was also made to Oppenheim's "Inter
national Law," 4th ed., 1928, vol. I, p. 194; Anson's "Law 
and Custom of the Constitution," 4th ed., 1935, vol. II, 
p. 87; Keith's "Constitutional Law of the British Domin
ions," 1st ed., 1933, pp. 99-100, and p. 394 et seg.; and 
to Noel Baker's "The Present Juridical Status of the 
British Dominions in International Law," 1929 ed., 
p. 197-8; and In re Regulation and Control of Radio Com
munication (1).] 

Plaxton K.C. followed. The Dominion Parliament has the 
capacity under the residuary power to give effect to a con
vention not within the purview of s. 132 of the British North 
America Act, and that was so held in the Radio decision 
(2). A matter which may be local and Provincial [333] 
in its nature may assume another aspect once the country 
becomes committed as a whole to some other country under 
a treaty. [Reference was made to Fort Frances Pulp & 
Power Co. v. Manitoba Free Press Co. (3); to Oppen
heim's "International Law," 4th ed., vol. I, p. 716; and to 
Westlake's "International Law," 2nd ed., 1910, pt. I, p. 290, 
and to Attorney-General of British Columbia v. Attorney-
General of Canada (4).] 

A. W. Roebuck K.C. A.-G. for Ontario, and / . A. 
Humphries K.C. for the Attorney-General for Ontario. 
Sect. 132 of the British North America Act gives no treaty-
making power to the Dominion Government, but it does 
confer on the Parliament authority to carry out the obliga-

(1) (1931) Can. S.C.R. 541, 545, (3) (1923) A.C. 695, 704. 
551. 

(2) (1932) A.C. 304, 311, 313. (4) (1924) A.C. 203. 
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(1) (1931) Can. S.C.R. 541, 545, 
551. 

(2) (1932) A.C. 304, 311, 313. 

(3) (1923) A.C. 695, 704. 

(4) (1924) A.C. 203. 
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tions of treaties validly made on behalf of both the Domin- [1937] A.c. 
ion and the Provinces. The argument so far presented ATTORNEY-

leaves the Province as a mere municipal institution, a mere GENBEAL 
* ; FOR 

nonentity in Imperial and foreign relations. That was not CANADA 

the intention of the framers of the British North America ATTOKW-

Act; the Province has obligations to foreign countries. The GENBRAI ' 
. ° ° FOR 

power given by s. 132 is not an exclusive power; it may be ONTARIO 

an overriding power. L a ^ u r 

The authority competent to sign a treaty creating obliga- Gemmations 
tions is the King or some authority specially delegated to 
do so by the King. [Reference was made to In re The 
Initiative and Referendum Act (1), and to Liquidators of N 

the Maritime Bank of Canada v. Receiver-General of New 
Brunswick (2).] There are no grounds whatever for say
ing that the parties to advise His Majesty in matters re
lating to the jurisdiction of the Provinces have in some 
way come to be the Dominion Ministers. The Province 
has the right to advise the Crown in matters where its legis
lative powers apply. Ontario has a right to enter into an 
agreement with another part of the British Empire or with 
a foreign State. So far as legislative and executive author
ity are concerned the Governor-General and the Lieutenant-
Governors of the Provinces, and the Dominion Parliament 
and the Provincial [334] Legislatures are equal in status. 
The Treaty of Versailles is binding on Ontario as part of the 
British Empire. It is not to be considered that those who 
drafted the Canadian constitution intended to write a con
stitution which was subject to defeat in its main provisions 
by competing jurisdictions. The concentration of power in 
the hands of the Dominion is fatal to Canada as it has 
been known in the past. The Statute of Westminster, 
1931, does not change a word in the British North America 
Act. The only place in the Treaty of Versailles where there 
is a binding obligation that would qualify under s. 132 of 
the British North America Act is art. 405, para. 5. It is 
hard to find in the Treaty that the Dominion have any
thing to do beyond submitting to the competent authority. 
In any event, the words "authority or authorities" in that 
paragraph clearly contemplate the possibility of the legis
lation being carried out in 'alternative jurisdictions. And 
the words "within whose competence the matter lies" must 

(1) (1919) A.C. 935, 941-2. (2) (1892) A.C. 437, 441. 
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[1937] A.C. mean within whose competence "to legislate the matter 
ATTORNEY- lies: "the matter" is the subject-matter of the conventions, 

G ™ 1 in this instance, the three Acts in question. The compe-
CANADA tence only went to the Dominion after the obligation con-

ATTORNEY- firming ratification became completed. On the strength of 
^ ™ ' the dates and facts as to ratification, the ratification was 
ONTARIO not in accordance with the Treaty of Versailles, and no 
Labour obligation rested on Canada or any of the Provinces which 

°™oSf0M m i § n t b e carried out under s. 132 of the British North 
— ' America Act. It has been argued that ratification by 

Canada constituted an agreement in itself as between 
countries. From the form of the ratification it was not an 
agreement, but only amounted to an offer. I t was not 
signed by the King, but by the Under-Secretary of State 
for External Affairs of Canada. 

The subject-matter in the Radio case (1), and the Aero
nautics case (2), was in each instance within s. 91, and not 
within s. 92 of the British North America Act, so that there 
is a complete distinction between those cases and the present 
one, except on one ground. If it were held that the [335] 
present matters were of such national importance, of such 
wide import as to affect the body politic of the Dominion in 
the overriding way that was found in Russell v. The Queen 
(3), if they were taken out of the specific heads of s. 92, then 
Ontario is satisfied to see this legislation supported. With 
regard to the overriding features of this legislation, the 
Province of Ontario looks on the legislation as good, and 
believes that it is in the public interest; but they are 
unfortunate in being called upon to fight a bad principle 
in connection with a good measure. The Acts are of 
national importance, and the subject has attained such 
proportions as to affect the body politic. 

J. B. McNair K.C., Attorney-General for New Brunswick, 
and Frank Gahan for the Attorney-General for New Bruns
wick. To succeed in supporting the legislation on the 
Geneva conventions the Dominion must in the final 
analysis establish two propositions or principles: ( l ) 'Tha t 
the Dominion has the capacity to create treaty obligations 
binding on the Provinces; and (2) that the Parliament of 

(1) (1932) A.C. 304. (2) (1932) A.C. 54. 
(3) (1882) 7 App. Cas. 829. 
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Canada has power to perform such obligations. The first [1937] A.C. 
involves the performance of executive power; the second, ATTORNEY-

the performance of legislative power. The word " treaty " G E N E R A L 

is used as meaning international agreements. The CANADA 

Dominion have based their contention that the legislation ATTORNEY-

IS valid primarily on the Peace Treaty. If, however, they G E N B E A L 

are driven from that ground, they take the position that ONTARIO 

the conventions would stand on their own legs. It is sub- Labour 
mitted, as to the Peace Treaty, that there was no obliga- Ccmverations 
tion of any kind on which s. 132 of the British North ' 
America Act could operate. It was contended for the 
Dominion that " the matter " in art. 405, para. 5, of the 
Treaty of Versailles meant the matter of ratification. It is 
suggested that it means the matter of the proposals. And 
the question which is the authority which is competent-
must be determined under the relevant laws of the par
ticular member in relation to the actual matter dealt with 
by the proposals. Sect. 132 merely gives an overriding power. 
The subject-matter must be determined having regard to 
the other [336] provisions of the British North America 
Act. On the correct view of the provisions of the latter 
part of the treaty the Dominion obtains no support through 
the operation of s. 132. That means that in the final 
analysis the conventions must stand on their own feet 
without any support whatever from the treaty. Considered 
on that footing, the first question is, to what executive act 
of the Dominion authorities can the appellant point as 
creating by treaty in the broad sense an obligation binding 
on the Provinces, and which Parliament is competent to 
perform. It seems obvious, so far as executive acts are con
cerned on which those conventions standing alone can be 
founded, that the search is limited to the resolution of the 
two Houses of Parliament adopting or approving each 
convention; to the Order of the Governor General in 
Council; and to the order or decision of the Cabinet or 
Ministry. 

Mr. McNair then dealt with the history and develop
ment of the treaty-making power in relation to the Prov
inces of Canada, and submitted the following propositions: 
(1) Treaties made by His Majesty as sovereign head of 
the Empire bind in the diplomatic sense all parts of the 
Empire, and His Majesty's subjects therein so far as the 
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[1937] A.c. provisions are applicable thereto. (2) The treaty-making 
ATTORNEY- power is one of the prerogatives of the King which in the 

GENERAL aggregate represents the residuum of discretionary sovereign 
CANADA power. (3) Originally in Great Britain the treaty-making 

ATTORNEY- power and the treaty-performing power were vested in the 
GENERAL g a m e person. I n other words, the King was sovereign in 

ONTARIO fact as in name. This simple relationship was affected by 
Labour various constitutional developments in Great Britain and 

Ccxtl^nit io 'ns the Empire, (a) the growth of representative institu-
' t ions; (b) Parl iamentary sovereignty; (c) responsible 

government; (d) Colonial self-government; (e) the Federal 
system of government in Canada; and (/) the growth of 
the British Commonwealth of nations. Sect. 132 of the 
British North America Act does not provide for the with
drawal from the competence of the Provinces of matters 
allocated to them by the other provisions of the British 
North America Act—it merely gave the Parl iament of 
Canada or the Dominion executive an overriding power. 
The power of [337] legislating under the initial words of 
s. 91 of the British North America Act is an overriding 
power, to be exercised in a national emergency. [Reference 
was made to the Aeronautics case ( 1 ) ; and to arts. 407 and 
408 of the Treaty of Versailles.] 

With regard to the two propositions which I mentioned 
in opening, what are the treaty-making authorities t o which 
the Dominion can conceivably point in this case? There 
are a number of possible authorities: (1) The two Houses 
of Parliament which passed the resolutions; (2) the Gov
ernor-General; (3) the Governor General in Council; (4) 
the Dominion Cabinet; (5) the Secretary of State for Ex
ternal Affairs: and (6) Parliament. If the Dominion 
through any of these authorities has the right to exercise 
sovereign power over the Provinces in relation to t reaty 
making, i t must come from one of four sources: (1) From 
the King by direct delegation; (2) from the King b y dele
gation acquiesced in ; (3) from Imperial s ta tu te ; and (4) 
from Dominion statute. No power from any source was 
given to any of the above bodies to enter into treaties 
binding upon the Provinces of Canada. The Dominion can 
only enter into agreements with other States in respect of 
matters which fall within her legislative competence. 

(1) (1932) A.C. 64. 
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The appellant 'has taken the position that in the Radio [1937] A.C. 
case (1) the Board decided that treaty obligations arising ATTOKNEY-

under international law were equivalent in all respects to j^f^ 
contractual obligations arising under private law, and gov- CANADA 

erned on all points by like principles. In other words, the ATTOENBT-

Dominion maintains in the present case that the Radio G B^|B A I ' 

case (1) decided that Canada by virtue of its new status— ONTARIO 

the Dominion authority having charge of external affairs— Labour 
had acquired a capacity to contract, and that that capacity CoicSfon3 

on the analogy of the principles of private law embraces, 
or extends to, not only the formation but the performance 
of contractual obligations. By advancing those proposals 
the Dominion reaches the position where it contends that 
the Parliament of Canada has achieved supremacy over the 
Provinces. The answer to that is that the acquisition of 
the new status which Canada is supposed to have achieved 
[338] affects nothing more than the constitutional position 
of Downing Street. If by virtue of a new status Canada 
is to have the right by treaties to change the law of the 
Provinces it should be by constitutional amendment. 

The real gist of the judgment in the Radio case (1) is 
that radio was a new subject not embraced within the 
enumerated heads of s. 92 of the British North America 
Act, and that it fell either within the enumerated heads 
of s. 91 or within the residuary powers of the Dominion. 
If the principles in the judgment of the Chief Justice in 
the present case stand the Canadian Parliament has 
achieved supremacy, within limits, over the Provinces. It 
has never had it before, and it means that the principle 
enunciated by this Board about the object of the British 
North America Act in numerous cases is completely de
stroyed. [Reference was made to Liquidators of the Mari
time Bank of Canada v. Receiver-General of New Bruns
wick (2).] With regard to the position taken by Ontario 
so far as they based their suggestion that this legislation 
should stand on the ground of expediency, New Brunswick 
cannot accede to that principle in the case of constitu
tional legislation. What is good for one Province is not 
necessarily good for another. 

(1) (1932) A.C. 304. (2) (1892) A.C. 437. 
83524—19 
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the Dominion authority having charge of external affairs- Labour 

had acquired a capacity to contract, and that that capacity Conc:!'~ons 
on the analogy of tJhe principles of private law embraces, 
or extends to, not only the formation but the performance 
of contractual obligations. By advancing those proposals 
the Dominion reaches the position where it contends that 
the Parliament of Canada has achieved supremacy over the 
Provinces. The answer to that is that the acquisition of 
the new status which Canada is supposed to have achieved 
[338] affects nothing more than the constitutional position 
of Downing Street. If by virtue of a new status Canada 
is to have the right by treaties to change the law of the 
Provinces it should be by constitutional amendment. 

The real gist of the judgment in the Radio case (1) is 
that radio was a new subject not embraced within the 
enumerated heads of s. 92 of the British North America 
Act, 'and that it fell either within the enumerated heads 
of s. 91 or within the residuary powers of the Dominion. 
If the principles in the judgment of the Chief Justice in 
the present case stand the Canadian Parliament has 
achieved supremacy, within limits, over the Provinces. It 
ha.s never had it before, and it means that the principle 
enunciated by this Board about the object of the British 
North America Act in numerous cases is oompletely de
stroyed. [Reference was made to Liquidators of the Mari
time Bank of Canada v. Receiver-General of New Bruns
wick (2).] With regard to the position taken by Ontario 
so far as they based their suggestion that this legislation 
should stand on the ground of expediency, New Brunswick 
cannot •accede to that principle in the case of constitu
tional legislation. What is good for one Province is not 
necessarily good for another. 

(1) (1932) A.C. 304. 
liSSU-19 

(2) (1892) A.C. 437. 
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[1937]A.C. J. W. deB. Farris K.C. and Wilfrid Barton for the 
ATTORNEY- Attorney-General for British Columbia. British Columbia 

G ™ ™ also wishes to dissociate itself from the submissions of 
CANADA Ontario supporting the legislation on the ground that it 

ATTOBNBY- is intra vires the Dominion Parliament under the power 
GEFORUI' conferred by s. 91 to make laws for the peace, order, and 
ONTARIO good government of Canada. If the legislation be upheld 
Labour on that ground it will be even more fatal, even more of an 

Conwsufcions i n v a s i o n 0f Provincial rights, than if it is upheld under 
treaty-making powers. It would mean a declaration by 
the Board that matters which have in each Province been 
specifically set 'aside for that Province under s. 92 can now, 
by what is termed a change in recognition of conditions, be 
entirely eliminated from s. 92 and put into s. 91. [Refer
ence was made to Attorney-General for Ontario v. Attorney-
General for the Dominion (1); Toronto Electric Commis
sioners v. Snider (2).] [339] If the Federal legislation be 
upheld it will mean that the legislation of British Columbia 
dealing with matters similar to those dealt with by the 
legislation in question must go by the board. There is surely 
constitutional precedent for legislation by subordinate 
powers legislating to fulfil international obligations of the 
supreme authority. There are Provinces in Canada fully 
clothed with constitutional power to implement the obliga
tions of the conventions. If there be now some added 
power given to Canada by her new relationship in the 
Empire which did not exist in 1867, while she may acquire 
that power in connection with her relations with foreign 
countries she has not acquired it in the sense of being 
given an overriding power that she never had in the 
balance of these two sections—91 and 92. [The preamble 
to the Statute of Westminster, 1931 (22 Geo. V, c. 4), 
was read.] I t is the nature of the subject-matter itself 
which determines the class into which it falls. The British 
North America Act, 1867, has been said to be in the nature 
of a treaty by which the Provinces surrendered certain of 
their rights and preserved others. The matters dealt with 
by the present legislation fall within s. 92—property and 
civil rights in the Province—and are therefore within the 
exclusive legislative competence of the Provinces. [Refer-

(1) (1896) A.C. 348, 361, (2) (1925) A.C. 396, 410. 
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ence was made to the Radio case (1) and the Aeronautics [1937] A.c. 
case (2).] ATTORNLY-

GENEIUL 

With regard to art. 405 of the Treaty of Versailles, the _ FOB 
Dominion has not brought the draft conventions before the 

CANADA 
v. 

authority or authorities '"within whose competence the ^f08^^" 
matter lies," and has not obtained the consent of those FOR 
authorities as required by art. 405, paras. 5 and 7. As N™*10 

to s. 132 of the British North America Act, in cases of ^ Labour 
. . . , - , , Conventions 

treaties where the subject-matter is, as it is m the present Case. 
instance, clearly within s. 92, and where legislation by the 
Provinces, if enacted, is not only adequate, but is the best 
form of legislation to have, then it is neither necessary nor 
proper for the Dominion to step in until the Province has 
had a chance. The Provinces have been given no oppor
tunity after ratification of saying whether they are pre
pared to fulfil their obligations. [Reference was made to 
City of Montreal v. Montreal Street Railway (3).] 

[340] Roebuck K.C. said that in treaties affecting sub
ject-matters within the legislative competence of the Pro
vincial Legislatures and bringing into operation the pro
visions of s. 132 of the British North America Act the King 
should give his assent on the advice of his Provincial 
advisers as distinct from his Dominion advisers. I t must 
be in respect of matters within the ordinary Dominion 
competence when the Dominion Ministers advise. There 
is nothing in the British North America Act which sug
gests that foreign affairs as affecting Provincial jurisdic
tion have been committed to the Dominion Government. 
The Province is as equally sovereign as the Dominion in 
its own sphere. 

Robertson K.C. replied. There is a chain of obligations 
arising under the Treaty of Versailles—not created by the 
Treaty—in the performance of which Canada was bound 
to pass the legislation in question, and to pass it under 
s. 132 of the British North Ameriea Act. The Provinces 
have no status to enter into international obligations of 
any kind. They have only Provincial jurisdiction legisla
tively. Canada has the right to enter into international 
obligations so far as Canada is concerned. With regard to 

(1) (1932) A.C. 304. 312. (2) (1932) A.C. 64, 74, 76. 
(3) (1912) A.C. 333, 346. 
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Scott Reid
Rectangle
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[1937] A.C. the growth and development of the treaty-making power, 
ATTOKNET- Canada has a duty to make treaties; nobody else can make 

CrBj£JfAL them for her, and the question is, can she perform the 
CANADA treaties? If the argument for the Provinces is right, then 

ATTOENET- at the same time that Canada's power and duty with 
GE^iJ' respect to the making of treaties was growing her ability 
ONTABIO to perform them was being automatically lessened. One of 
Labour the things upon which the parties were able to agree at 

C^ase">D8 confederation in respect of matters not provided for, not 
foreseen, was that they were to go to the Dominion. One 
of the outstanding dangers at the time of confederation, 
and to-day, is that of sectional interests and prejudices and 
private interests interfering with the good government of 
Canada. Reliance is placed on the residuary powers as 
covering the performance of treaty obligations: the Radio 
case (1). [Reference was also made to Fort Frances Pulp 
and Power Co. v. Manitoba Free Press Co. (2).] 

[341] When a matter has attained an importance which 
outweighs the civil right of the individual, once it has reached 
that stage, then the civil right is lost sight of and the matter 
from an international aspect outshines it and is the one to 
which attention should be directed. Here an international 
obligation has arisen and it is the duty of Canada to see 
that that obligation is performed. Canada alone can per
form it, and Canada, therefore, in these particular circum
stances and while the obligation endures, is the body to 
legislate because it is an international obligation. [Refer
ence was made to Bank of Toronto v. Lambe (3).] Is not 
the proper view that once Canada has properly created 
international obligations then it is necessary for the peace, 
order and good government of the Dominion that Canada 
should perform them? It is submitted that that is what is 
meant by the Radio case (1). 

1937. January 28. The judgment of their Lordships 
was delivered by LORD ATKIN. This is one of a series of 
cases brought before this Board on appeal from the Supreme 
Court of Canada on references by the Governor General in 
Council to determine the validity of certain statutes of 
Canada passed in 1934 and 1935. Their Lordships will deal 
with all the appeals in due course, but they propose to begin 

(1) (1932) A.C. 304, 311, 313. (3) (1887) 12 App. Gas. 575, 586. 
(2) (1923) A.O. 695. 
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(1) (1002) A.C. 304, 311, 313. (3) (1887) 12 App. Cas. 575, 586. 
(2) (1923) A.C. 695. 



PRIVY COUNCIL 293 

with that involving The Weekly Rest in Industrial Under- [1937] A.c. 
takings Act, The Minimum Wages Act and The Limitation ATTOBNEY-

of Hours of Work Act, both because of the exceptional G B ^ B A L 

importance of the issues involved and because it affords CANADA 

them an opportunity of stating their opinion upon some ATTOBW-

matters which also arise in the other cases. At the outset GBJ'iEAI' 
FOR 

they desire to express their appreciation of the valuable ONTAEIO 

assistance which they have received from counsel, both for Labour 
the Dominion and for the respective Provinces. No pains Conventions 
have been spared to place before the Board all the material 
both as to the facts and the law which could assist the , 
Board in their responsible task. The arguments were cogent 
and not diffuse. The statutes in question in the present 
case were passed, as their titles recite, in accordance with 
conventions adopted by the [342] International Labour 
Organization of the League of Nations in accordance with 
the Labour Part of the Treaty of Versailles of June 28, 1919. 
I t was admitted at the bar that each statute affects property 
and civil rights within each Province; and that it was for 
the Dominion to establish that nevertheless the statute 
was validly enacted under the legislative powers given to 
the Dominion Parliament by the British North America 
Act, 1867. It was argued for the Dominion that the legis
lation could be justified either (1) under s. 132 of the 
British North America Act as being legislation " necessary 
or proper for performing the obligations of Canada, or of 
any Province thereof, as part of the British Empire, towards 
foreign countries, arising under treaties between the Empire 
and such foreign countries," or (2) under the general 
powers, sometimes called the residuary powers, given by 
s. 91 to the Dominion Parliament to make laws for the peace, 
order and good government of Canada in relation to all 
matters not coming within the classes of subjects by this 
Act assigned exclusively to the Legislatures of the Provinces. 

The Provinces contended:— 

As to (1)—(a) That the obligations, if any, of Canada 
under the labour conventions did not arise under a treaty 
or treaties made between the Empire and foreign countries: 
and that therefore 8. 132 did not apply, (b) That the 
Canadian Government had no executive authority to make 
any such treaty as was alleged, (c) That the obligations 
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[1937] A.C. said to have been incurred, and the legislative powers 
ATTORNEY- sought to be exercised, by the Dominion were not incurred 

GENERU, a n ( j e x e r c i s e ( j m accordance with the terms of the Treaty 
CANADA 0f Versailles. 

ATTORNEY- AS to (2), that if the Dominion had to rely only upon 
GEK>RAL * n e P o w e r s given by s. 91, the legislation was invalid, for 
ONTARIO it related to matters which came within the classes of sub-
Labour jects exclusively assigned to the Legislatures of the Prov-

Coiwenitions mceg—namely, property and civil rights in the Province. 
In order to indicate the opinion of the Board upon these 

contentions it will be necessary briefly to refer to the Treaty 
of Versailles, Part XIII, Labour: to the procedure prescribed 
by it for bringing into existence labour conventions: and to 
[343] the procedure adopted in Canada in respect thereto. 
The Treaty of Peace, signed at Versailles on June 28, 1919, 
was made between the Allied and Associated Powers of the 
one part and Germany of the other part. The British 
Empire was described as one of the Principal Allied and 
Associated Powers, and the High Contracting Party for the 
British Empire was His Majesty the King, represented 
generally by certain of his English Ministers, and repre
sented for the Dominion of Canada by the Minister of 
Justice and the Minister of Customs, and for the other 
Dominions by their respective Ministers. The treaty began 
with Part I of the covenant of the League of Nations, by 
which the high contracting parties agreed to the covenant, 
the effect of which was that the signatories named in the 
annex to the covenant were to be the original members of 
the League of Nations. The Dominion of Canada was one 
of the signatories and so became an original member of the 
League. The treaty then proceeds in a succession of parts 
to deal with the agreed terms of peace, stipulations, of 
course, entered into not between members of the League, 
but between the high contracting parties, i.e., for the British 
Empire, His Majesty the King. Part XIII , entitled 
" Labour," after reciting that the object of the League of 
Nations is the establishment of universal peace, and that 
such a peace can only be established if it is based on social 
justiee, and that social justice requires the improvement of 
conditions of labour throughout the world, provides that 
the high contracting parties agree to the establishment of 
a permanent organization for the promotion of the desired 
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objects, and that the original and future members of the 
League of Nations shall be the members of this organiza
tion. The organization is to consist of a general conference 
of representatives of the members and an International 
Labour Office. After providing for meetings of the con
ference and for its procedure the treaty contains arts. 405 
and 407:— 

ARTICLE 405 Labour 
Conventio 

(1) When t h e Conference has decided on the adoption of proposals Case. 
with regard 'to an item in the agenda, i t will rest with the Conference 
to determine whether these proposals should [344] take the form: (a) of 
a recommendation to be submitted to the Members for consideration with-
a view to effect being given to it by national legislation or otherwise, 
or '(b) of a draft international convention for ratification by the Members. 

(2) In either case a majority of two-thirds of the votes oast by the 
Delegates present shall be necessary on the final vote for the adoption 
of the recommendation or draft convention, as the case may be, by the 
Conference. 

(3) In framing any recommendation or draft convention of general 
application the Conference shall have due regard to those countries in 
which climatic conditions, the imperfect development of industrial organi
zation or other special circumstances make the industrial conditions sub
stantially different and shall suggest the modifications, if any, which it 
considers may be required to meet the ease of such countries. 

(4) A copy of the recommendation or draft convention shall be 
authenticated by the signature of the President of the Conference and of 
the Direcior and shall be deposited with the Secretary-General of the 
League of Nations. The Secretary-General will communicate a certified 
copy of the recommendation or draft convention to each of the Members. 

(5) Each of the Members undertakes that it will, within the period 
of one year at most from the closing of the session of the Conference, 
or if it is impossible owing to exceptional circumstances to do so within 
the period of one year, then a t the earliest practicable moment and in 
no case later than eighteen months from the closing of the session of the 
Conference, bring the recommendation or draft convention before the 
authority or authorities within whose competence the matter lies, for the 
enactment of legislation or other action. 

(6) I n the case of a recommendation, the Members will inform the 
Secretary-General of the action taken. 

(7) I n the case of a draft convention, the Members will, if it obtains 
the consent of the authority or authorities within whose competence the 
matter lies, communicate the formal ratification of the convention to the 
Secretary-General and will take such action as may be necessary to make 
effective the provisions of such convention. 

[345] (8) If on a recommendation no legislative or other action is 
taken to make a recommendation effective, or if the draft convention fails 
to obtain the consent of the authority or authorities within whose compe
tence the matter lies, n o further obligation shall rest upon ihe Member. 

(9) I n the case of a federal State, the power of which t o enter into 
conventions on labour matters is subject to limitations, i t shall be in the 
discretion of tha t Government to treat a draft coruvenition to which such 

[1937] A.C. 

ATTORNEY-
GENERAL 

FOR 
CANADA 

v. 
ATTORNEY-

GENERAL 
FOR 

ONTARIO 

PRIVY COUNCIL 295 

objects, and tha·t the original and future member·s of the (1937] A.C. 

League of Nations shall be the members of this organi~a- A~EY
tion. The organization is to consist of a general ·conference GENERAL 

FOR 
of representatives of the members and an International CANADA 

Labour Office. After providing for meetings of the con- ATTO~;,.EY
ference and for its procedure the treaty contains arts. 405 GEl:~ 
and 407:- ONTARIO 

ARTICLE 405 Labour 
Converuti.ona 

(1) When •the Conference has deDided on the adoptioo of proposals Case. 
with regard •to an item in •the agenda, it will rest with the C<mJference 
to determme whether these proposals should [344] take the form: (a) of 
a reDommendation to be submitted to the Members for consideration with, 
a view to effect being given to it by ;n,ational legisl8!tioo or otherwise, 
or •(b) of a draft international convention for ratifica,tion by the Members. 

(2) In either case a majority of two-thirds of the votes cast by the 
Delegates present shall be Mcessary on the final vote for the a,doption 
of the recommendation or draft convention, as the case may be, by the 
Conference. 

(3) In framing any recommendation or draft convention of general 
application the Conference sooll hav·e due regard lto those countries in 
which climatic conditions, the imperfect development of industrial organi
zation or other special circumstances make the industrial conditions sub
stantially different and shall suggest the modifications, if any, which it 
considers may be required to meet the case of such countries. 

(4) A copy of the recommendation or draft convention shall be 
authenticated by the signature of the President of the Conference and of 
the Director and shall be deposited with the Secretary-General of the 
League of Nations. The Secretary-General will communicate a certified 
copy of the recommenda,tion or draft convention to each of the Members. 

(5) Each of the Members undertakes th-a,t it will, within the period 
of one year at most from the closing of the session of the Conference, 
or if it is impossible owing to exceptional circumstances to do so within 
the period of one year, then at the earliest practicable moment and in 
no case later than eighteen months from the closing of the session of <the 
Conference, bring the recommendation or draft convention before the 
authority or authorities within whose competence the matter lies, for the 
enactment of legislation or other action. 

(6) In the case of a recommendation, the Members will inform the 
Secretary-General of the action taken. 

(7) In the 0088 of a draft convention, the Members will, if it obtains 
the consent of the authority m authorities within whose compet~mce the 
matter lies, communicate the formal ratification of the convention to the 
Secretary-General and will take such action as may be necessary to make 
effective the prDvisions of such convention. 

[345] (8) If Dn a recommendation no legislative or other action is 
t.aken to make a recommendation effective, or if the draft convention fails 
to obtain the consent of the authority m authorities within whose compe
teooe the matter lies, IlJ(} further oblig8!tion shall rest upon ;t;he Member. 

(9) In the 0088 of a federal State, the power of which to enter into 
conventions on l.abom matters is subjecl to limitations, it Shall be in the 
discretion of that Govemmoot to trea,t a dmft .coruv-entiO'Il ro which such 
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[1937] A.C. limitations apply as a recommendation only, and the provisions of this 
'—' ' Article with respect to recommendations shall apply in such case. 

ATTORNEY-
GENERAL (10) The above Article shall be interpreted in accordance with the 

FOR following principle:— 
CANADA j n n o o a g e s j l a j j a n y Member foe asked or required, as a result of the 

ATTOBNEY- adoption of any recommendation or draft convention by the Conference, 
GENERAL to lessen the protection afforded by its existing legislation t o the workers 

FOB concerned. 
ONTARIO 

_ — ARTICLE 407 

Labour 
Conventions If any convention coming before the Conference for final considera-

Case. ^ion fails to secure the support of two-thirds of the votes cast by the 
Delegates present, it shall nevertheless be within the right of any of the 
Members of the Permanent Organization to agree to such convention 
among themselves. 

Any convention so agreed to shall be communicated by the Govern
ments concerned to the Secretary-General of the League of Nations, who 
shall register it . 

It will be observed that a draft convention is adopted 
by a majority of two-thirds of the delegates present: and 
that at the stage of adoption it has no binding effect on 
the members: nor do the delegates of members sign it or 
purport to enter into an obligation on behalf of the mem
bers whose delegates they are. "Ratification," therefore, 
as used in para. 7 of art. 405 is not used in the ordinary 
sense in which it is used in respect of treaties, the formal 
adoption by the high contracting party of a previous assent 
conveyed by the signature of so-called plenipotentiaries. 
"Consent to" or "accession to" would perhaps better 
describe the transaction [346] which involves the creation 
for the first time of any obligation under the convention. 

In accordance with the provisions of Part XIII draft 
conventions were adopted by general conferences of the 
International Labour Organization as follows:— 

October 29-November 29, 1919, Conference. 

Draft Convention limiting the hours of work in indus
trial undertakings. 

October 25-November 19, 1921, Conference. 

Draft Convention concerning the application of the 
weekly rest in industrial undertakings. 

May 30-June 16, 1928, Conference. 

Draft Convention concerning the creation of mini
mum wage-fixing machinery. 
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Each of the conventions included stipulations purporting [1937] A.c. 
to bind members who ratified it to earry out its provisions, ATTOENEY-

GENEBAL 
the first two conventions by named dates—namely, July 1, FOK 
1921, and January 1, 1924, respectively. These three con- v. 
ventions were in fact ratified by the Dominion of Canada, GENERAL 

Hours of Work on March 1, 1935, Weekly Rest on March 1, ONTARIO 

1935, and Minimum Wages on April 12, 1935. Labour 
In each case in February and March, 1935, there had Coiwentiona 

been passed resolutions of the Senate and House of Com- — ' 
mons of Canada approving them. The ratification was 
approved by order of the Governor General in Council, was 
recorded in an instrument of ratification executed by the 
Secretary of State for External Affairs for Canada, Mr. 
Bennett, .and was duly communicated to the Secretary-
General of the League of Nations. The statutes, which in 
substance give effect to the draft conventions, were passed 
by the Parliament of Canada and received the Royal 
Assent, " Hours of Work," on July 5, 1935, to come into 
force three months after assent; " Weekly Rest," on April 
4, 1935, to come into force three months after assent; 
" Minimum Wage," on July 28, 1935, to come into force, 
so far as the convention provisions are concerned, when 
proclaimed by the Governor in Council, an event which has 
not yet happened. In 1925 the Governor General in Council 
referred to the Supreme Court questions as to the obliga
tions [347] of Canada under the provisions of Part XII I 
of the Treaty of Versailles, and as to whether the Legis
latures of the Provinces were the authorities within whose 
competence the subject-matter of the conventions lay. The 
answers to the reference, which are to be found in In re 
Legislative Jurisdiction over Hours of Labour (1), were 
that the Legislatures of the Provinces were the competent 
authorities to deal with the subject-matter, save in respect 
of Dominion servants, and the parts of Canada not within 
the boundaries of any Province: and that the obligation 
of Canada was to bring the convention before the Lieuten
ant-Governor of each Province to enable him to bring the 
appropriate subject-matter before the Legislature of his 
Province, and to bring the matter before the Dominion 
Parliament in respect of so much of the convention as was 

(1) (1925) Can. S.CIt. 505. 
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[1937] A.c. within their competence. This advice appears to have 
ATTORNEY- been accepted, and no further steps were taben until those 

GENERAL which took place as stated above in 1935. 
FOR ^ 

v. Their Lordships, having stated the circumstances leading 
AGBREatt" UP t o t n e reference in this case, are now in a position to 

von discuss the contentions of the parties which were sum-
_ marized earlier in this judgment. It will be essential to 

Labour j j e e p m m m c i the distinction between (1) the formation, 
Conventions •f . . . . . , 

Case. and (2) the performance, of the obligations constituted 
by a treaty, using that word as comprising any agreement 
between two or more sovereign States. Within the British 
Empire there is a well-established rule that the making of 
a treaty is an executive act, while the performance of its 
obligations, if they entail alteration of the existing domes
tic law, requires legislative action. Unlike some other 
countries, the stipulations of a treaty duly ratified do not 
within the Empire, by virtue of the treaty alone, have 
the force of law. If the national executive, the govern
ment of the day, decide to incur the obligations of a treaty 
which involve alteration of law they have to run the risk 
of obtaining the assent of Parliament to the necessary 
statute or statutes. To make themselves as secure as pos
sible they will often in such cases before final ratification 
seek to obtain from Parliament an expression of approval. 
But it [348] has never been suggested, and it is not the law, 
that such an expression of approval operates as law, or that 
in law it precludes the assenting Parliament, or any subse
quent Parliament, from refusing to give its sanction to any 
legislative proposals that may subsequently be brought 
before it. Parliament, no doubt, as the Chief Justice points 
out, has a constitutional control over the executive: but it 
cannot be disputed that the creation of the obligations 
undertaken in treaties and the assent to their form and 
quality are the function of the executive alone. Once they 
are created, while they bind the State as against the other 
contracting parties, Parliament may refuse to perform them 
and so leave the State in default. In a unitary State whose 
Legislature possesses unlimited powers the problem is 
simple. Parliament will either fulfil or not treaty obligations 
imposed upon the State by its executive. The nature of 
the obligations does not affect the complete authority of 
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the Legislature to make them law if it so chooses. But in [1937] A.c. 
a State where the Legislature does not possess absolute ATTORNBY-

authority, in a federal State where legislative authority is GE f̂AL 

limited by a constitutional document, or is divided up CANADA 

between different Legislatures in accordance with the ATTOHNEY-

classes of subject-matter submitted for legislation, the Gx?^:L 

problem is complex. The obligations imposed by treaty ONTABIO 

may have to be performed, if at all, by several Legisla- Labour 
tures; and the executive have the task of obtaining the Conventions 
legislative assent not of the one Parliament to whom they — 
may be responsible, but possibly of several Parliaments to 
whom they stand in no direct relation. The question is 
not how is the obligation formed, that is the function of 
the executive; but how is the obligation to be performed, 
and that depends upon the authority of the competent 
Legislature or Legislatures. 

Reverting again to the original analysis of the conten
tions of the parties, it will be seen that the Provincial con
tention 1 (6) relates only to the formation of the treaty 
obligation, while 1 (c) has reference to the alleged limita
tion of both executive and legislative action by the express 
terms of the treaty. If, however, the Dominion Parliament 
was never [349] vested with legislative authority to per
form the obligation these questions do not arise. And, as 
their Lordships have come to the conclusion that the refer
ence can be decided upon the question of legislative compe
tence alone, in accordance with their usual practice in consti
tutional matters they refrain from expressing any opinion 
upon the questions raised by the contentions 1(b) and 
(c), which in that event become immaterial. Counsel did 
not suggest any doubt as to the international status which 
Canada had now attained, involving her competence to 
enter into international treaties as an international juristic 
person. Questions were raised both generally as to how 
the executive power was to be exercised to bind Canada, 
whether it must be exercised in the name of the King, and 
whether the prerogative right of making treaties in respect 
of Canada was now vested in the Governor General in 
Council, or his Ministers,.whether by constitutional usage 
or otherwise, and specifically in relation to the draft con
ventions as to the interpretation of the various paragraphs 
in art. 405 of the Treaty of Versailles, and as to the effect 
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[1937] A.C. 0f the time limits expressed both in art. 405 and in the 
ATTOBNET- conventions themselves. Their Lordships mention these 

points for the purpose of making it clear that they express GENERAL 
FOB 

CANADA no opinion upon them. 
v. 

ATTORNEY™ 

GENERAL The first ground upon which counsel for the Dominion 
FOB 

ONTARIO 
sought to base the validity of the legislation was s. 132. 
So far as it is sought to apply this section to the conven-

Convemtions tions when ratified the answer is plain. The obligations 
Case. a r e n o t obligations of Canada as part of the British Empire, 

but of Canada, by virtue of her new status as an inter
national person, and do not arise under a treaty between 
the British Empire and foreign countries. This was clear
ly established by the decision in the Radio case (1), and 
their Lordships do not think that the proposition admits 
of any doubt. It is unnecessary, therefore, to dwell upon 
the distinction between legislative powers given to the 
Dominion to perform obligations imposed upon Canada as 
part of the Empire by an Imperial executive responsible to 
and controlled by the [350] Imperial Parliament, and the 
legislative power of the Dominion to perform obligations 
created by the Dominion executive responsible to and con
trolled by the Dominion Parliament. While it is true, as was 
pointed out in the Radio case (1), that it was not contem
plated in 1867 that the Dominion would possess treaty-
making powers, it is impossible to strain the section so as 
to cover the uncontemplated event. A further attempt to 
apply the section was made by the suggestion that while 
it does not apply to the conventions, yet it clearly applies 
to the Treaty of Versailles itself, and the obligations to 
perform the conventions arise "under" that treaty because 
of the stipulations in Part XIII . It is impossible to accept 
this view. No obligation to legislate in respect of any of 
the matters in question arose until the Canadian executive, 
left with an unfettered discretion, of their own volition 
acceded to the conventions, a novus actus not determined 
by the treaty. For the purposes of this legislation the 
obligation arose under the conventions alone. It appears 
that all the members of the Supreme Court rejected the 
contention based on s. 132, and their Lordships are in full 
agreement with them. 

(1) (1932) A.C. 304; ante p. 137. 
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If, therefore, s. 132 is out of the way, the validity of the [1937] A.C. 
legislation can only depend upon ss. 91 and 92. Now it AMORNEY-

had to be admitted that normally this legislation came ^^f"' 
within the classes of subjects by s. 92 assigned exclusively CANADA 

to the Legislatures of the Provinces, namely—property and ATTORNEY-

civil rights in the Province. This was in fact expressly ^ ^ ^ 
decided in respect of these same conventions by the ONTARIO 

Supreme Court in 1925. How, then, can the legislation i^a,. 
be within the legislative powers given by s. 91 to the Camveetiona 
Dominion Parliament? I t is not within the enumerated — ' 
classes of subjects in s. 91: and it appears to be expressly 
excluded from the general powers given by the first words' 
of the section. I t appears highly probable that none of the 
members of the Supreme Court would have departed from 
their decision in 1925 had it not been for the opinion of 
the Chief Justice that the judgments of the Judicial Com
mittee in the Aeronautics case (2) and [351] the Radio 
case (1) constrained them to hold that jurisdiction to legis
late for the purpose of performing the obligation of a treaty 
resides exclusively in the Parliament of Canada. Their 
Lordships cannot take this view of those decisions. The 
Aeronautics case (2) concerned legislation to perform obli
gations imposed by a treaty between the Empire and for
eign countries. Sect. 132, therefore, clearly applied, and 
but for a remark at the end of the judgment, which in view 
of the stated ground of the decision was clearly obiter, the 
case could not be said to be an authority on the matter 
now under discussion. The judgment in the Radio case (1) 
appears to present more difficulty. But when that case is 
examined it will be found that the true ground of the 
decision was that the convention in that case dealt with 
classes of matters which did not fall within the enumerated 
classes of subjects in s. 92, or even within the enumerated 
classes in s. 91. Part of the subject-matter of the conven
tion, namely—broadcasting, might come under an enu
merated class, but if so it was under a heading "Inter-
provincial Telegraphs," expressly excluded from s. 92. 
Their Lordships are satisfied that neither case affords a 
warrant for holding that legislation to perform a Canadian 
treaty is exclusively within the Dominion legislative power. 

(1) (1932) A.C. 304; ante p. 137. (2) (1932) A.C. 54; ante p. 93. 
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Dominion Parliament? It is not within the enumerated ~· 
classes of subjects in s. 91: and it appears to be expressly 
excluded from the general powers given by the first words' 
of the section. It appears highly probable that none of the 
members of the Supreme Court would have departed from 
their decision in 1925 had it not been for the opinion of 
the Chief Justice that the judgments of the Judicial Com-
mittee in the Aeronautics case (2) and [351] the Radio 
case ( 1) constrained them to hold that jurisdiction to legis-
late for the purpose of performing the obligation of a treaty 
resides exclusively in the Parliament of Canada. Their 
Lordships cannot take this view of those decisions. The 
Aeronautics case (2) concerned legislation to perform ohl.i-
gations imposed by a treaty between the Empire and for-
eign countries. Sect. 132, therefore, dearly applied, and 
but for a remark at the end of the judgment, which in view 
of the ·stated ground of the decision was clearly obiter, the 
case could not be said to be an authority on the matter 
now under discussion. The judgment in the Radio case (1) 
appears to present more difficulty. But when that ca:se is 
examined it will be found that the true ground of the 
decision was that the convention in that case dealt with 
classes of matters which did not fall within the enumerated 
classes of subjects in s. 92, or even within the enumerated 
classes in s. 91. Palft of the subject-matter of the conven-
tion, namely-broadcasting, might come under an enu-
merated class, but if so it was under a heading "Inter-
provincial Telegraphs," expressly excluded fmm s. 92. 
Their Lordships are satisfied that neither case affords a 
warrant for holding that legislation to perform a Canadian 
treaty is exclusively within the Dominion legislative power. 

(1) (1932) A.C. 304; ante p. 137. (2) (1932) A.C. 54; ante 'P· 93. 
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[1937] A.C. For the purposes of ss. 91 and 92, i.e., the distribution of 
ATTORNEY- legislative powers between the Dominion and the Prov-

GETOERAL m c e s > there is no such thing as t reaty legislation as such. 
CANADA The distribution is based on classes of subjects; and as a 

ATTORNEY- t reaty deals with a particular class of subjects so will the 
GEFORRAI' legislative power of performing i t be ascertained. No one 
ONTARIO can doubt tha t this distribution is one of the most essen-
Labmir tial conditions, probably the most essential condition, in 

C031CantlOnS *^e inter-provincial compact to which the British North 
America Act gives effect. If the position of Lower Canada, 
now Quebec, alone were considered, the existence of her 
separate jurisprudence as to both property and civil rights 
might be said to depend upon loyal adherence to her con
stitutional right to the exclusive competence of her own 
Legislature in these matters . Nor is [352] i t of less impor
tance for the other Provinces, though their law may be based 
on English jurisprudence, to preserve their own right to 
legislate for themselves in respect of local conditions which 
may vary by as great a distance as separate the Atlantic 
from the Pacific. I t would be remarkable that while the 
Dominion could not initiate legislation, however desirable, 
which affected civil rights in the Provinces, yet its Govern
ment not responsible to the Provinces nor controlled by 
Provincial Parliaments need only agree with a foreign 
country to enact such legislation, and its Parliament would 
be forthwith clothed with authority to affect Provincial 
rights to the full extent of such agreement. Such a result 
would appear to undermine the constitutional safeguards of 
Provincial constitutional autonomy. 

I t follows from what has been said tha t no further legis
lative competence is obtained by the Dominion from its 
accession to international status, and the consequent in
crease in the scope of its executive functions. I t is true, 
as pointed out in the judgment of the Chief Justice, 
tha t as the executive is now clothed with the powers 
of making treaties so the Parl iament of Canada, to which 
the executive is responsible, has imposed upon it responsi
bilities in connection with such treaties, for if i t were to 
disapprove of them they would either not be made or the 
Ministers would meet their constitutional fate. Bu t this 
is true of all executive functions in their relation to Parlia
ment. There is no existing constitutional ground for 
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stretching the competence of the Dominion Parliament so [1937] A.C. 
that it becomes enlarged to keep pace with enlarged func- ATTORNEY-

tions of the Dominion executive. If the new functions ^ ^ * 1 , 

FOR 

affect the classes of subjects enumerated in s. 92 legislation CANADA 

to support the new functions is in the competence of the ATTORNEY-

Provincial Legislatures only. If they do not, the compe- G E N E E A L 

tence of the Dominion Legislature is declared by s. 91 and ONTARIO 

existed ab ongine. In other words, the Dominion cannot, Labour 
merely by making promises to foreign countries, clothe it- Conventions 
self with legislative authority inconsistent with the con- ' 
stitution which gave it birth. 

But the validity of the legislation under the general words 
[353] of s. 91 was sought to be established not in relation 
to the treaty-making power alone, but also as being con
cerned with matters of such general importance as to have 
attained "such dimensions as to affect the foody politic," 
and to have "ceased to be merely local or provincial," 
and to have "become matter of national concern." It is 
interesting to notice how often the words used by Lord 
Watson in Attorney-General for Ontario v. Attorney-
General for the Dominion (1) have unsuccessfully been 
used in attempts to support encroachments on the Pro
vincial Legislative powers given by s. 92. They laid down 
no principle of constitutional law, and were cautious words 
intended to safeguard possible eventualities which no one 
at the time had any interest or desire to define. The law 
of Canada on this branch of constitutional law has been 
stated with such force and clarity by the Chief Justice in 
his judgment in the reference concerning the Natural Prod
ucts Marketing Act (2) dealing with the six Acts there 
referred to, that their Lordships abstain from stating it 
afresh. The Chief Justice, naturally from his point of 
view, excepted legislation to fulfil treaties. On this their 
Lordships have expressed their opinion. But subject to 
this, they agree with and adopt what was there said. 
They consider that the law is finally settled by the current 
of cases cited by the Chief Justice on the principles de
clared by him. It is only necessary to call attention to 
the phrases in the various cases, "abnormal circumstances," 
"exceptional conditions," "standard of necessity" (Board of 

(1) (1896) AC. 348; Cam, vol (2) (1936) Can S C R 398, ot 
I, 481. 414 et seq. 

PRIVY COUNCIL 303 

stretching the competence of the Dominion Parliament so [1937] A.C. 

that it becomes enlarged to keep pace with enlarged func- ATT'"";;uY
tions of the Dominion executive. If the new functions GENERAL 

FOR 
affect the classes of subjects enumerated in s. 92 legislation CANADA 

to support the new functions is in the competence of the ATTO~;,EY
Provincial Legislatures only. If they do not, the compe- GENERAL 

FOR 
tence of the Domimon Legislature is declared by s. 91 and ONTARIO 

existed ab ongine. In other words, the Dominion cannot, Labour 

merely by making promjses to foreign countries, clothe it- COJ:Lverutwns 

self with legislative authority inconsistent with the con- Caoo. 

stitution which gave it birth. 

But the validity of the legislation under the general words 
[353] of s. '91 was sought to be established not in relation 
to the treaty-making power alone, but also as being con
cerned with matters of such general importance as to have 
attained ''such dimensions as to affect the ibody politic," 
and to have "ceased to be merely local or provincial," 
and to have ''become matter of national concern." It is 
interesting to notice how often the words used by Lord 
W atson in Attorney-General for Ontario v. Attorney
General for the Dominion ( 1) have unsuocessfully been 
used in attempts to support encroachments on the Pro
vinCial Legislative powers given by s. 92. They laid down 
no principle of constitutional law, and were cautious words 
intended to safeguard possible eventualities which no one 
at the time had any interest or desire to define. The law 
of Canada on this branch of constitutional law has been 
stated with such force and clarity by the Chief Justice in 
his judgment in the reference concerning the Natural Prod
ucts Marketing Act (2) dealing with the six Acts there 
referred to, that their Lordships abstain from stating it 
afresh. The Chief Justice, naturally from his point of 
view, excepted legislation to fulfil treaties. On this their 
Lordships have expressed their opinion. But subject to 
this, they agree with and adopt what was there said. 
They consider that the law is finally settled by the current 
of cases cited by the Chief Justice on the principles de
clared by him. It is only necesswry to call attention to 
the phrases in the various cases, "abnormal circumstances," 
"exceptional conditions," "standard of necessity" (Board of 

(1) (1896) A C. 348; Oam , vel 
I, 481. 

(2) (1936) Can S C R 398, s t 
414 et seq. 



304 CANADIAN CONSTITUTIONAL DECISIONS 

[1937] A.C. Commerce case (1 ) ) , "some extraordinary peril lo the 
ATTOBNET- national life of Canada," "highly exceptional," "epidemic 

G s ™ of pestilence" (Snider's case (2 ) ) , to show how far the 
CANADA present case is from the conditions which may override the 

ATTOBNET- normal distribution of powers in ss. 91 and 92. The few 
GENEBAL p a g e s 0f the Chief Justice's judgment will, it is to be hoped, 
ONTABIO form the locus classicus of the law on this point, and pre-
Labour d u d e further disputes. 

Conventions I t must not foe thought tha t the result of this decision is 
[354] tha t Canada is incompetent to legislate in perform
ance of treaty obligations. In totali ty of legislative powers, 
Dominion and Provincial together, she is fully equipped. 
Bu t the legislative powers remain distributed, and if in 
the exercise of her new functions derived from her new 
international status Canada incurs obligations they must, 
so far as legislation be concerned, when they deal with 
Provincial classes of subjects, be dealt with by the totali ty 
of powers, in other words by co-operation between the 
Dominion and the Provinces. While the ship of s tate now 
sails on larger ventures and into foreign waters she still 
retains the watertight compartments which are an essen
tial par t of her original structure. The Supreme Court 
was equally divided and therefore the formal judgment 
could only s ta te the opinions of the three judges on either 
side. Their Lordships are of opinion tha t the answer to 
the three questions should be tha t the Act in each case is 
ultra vires of the Parliament of Canada, and they will 
humbly advise His Majesty accordingly. 

Solicitors for the Attorney-General for Canada: Charles 
Russell & Co. 

Solicitors for the Attorneys-General for Ontario and New 
Brunswick: Blake & Redden. 

Solicitors for the Attorney-General for British Columbia: 
Gard, Lyell & Co. 

(1) (1922) 1 A.C. 191; Cam., vol. (2) (1935) A.C. 396; Cam., vol. 
n , 253. II, 363. 
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ATTORNEY-GENERAL FOR CANADA 

v. 

ATTORNEY-GENERAL FOR ONTARIO 
AND OTHERS 

(1937) A.C. 355 

(Employment and Social Insurance Act Case) 

ON APPEAL FROM THE SUPREME COURT OF CANADA 
Canada—Dominion Statute—Constitutional validity—Compulsory unem

ployment insurance legislation—Insurance Act affecting civil rights 
in the Province—Within exclusive Provincial legislative competence 
—Invalid Dominion legislation—No severance—No special national 
emergency—British North America Act, 1867 (30 & 31 Vict., c. S), 
s. 92 (13)—Employment and Social Insurance Act, 1935, St. Can. 
25 & 26 Geo. V, c. 38). 

The Employment and Social Insurance Act, 1935, of the Parliament of 
Canada,, which in substance provided for a system of compulsory 
unemployment insurance throughout Canada, was ultra vires of the 
Dominion Parliament. In pith and substance the Act was an insur
ance Act affecting the civil rights of employers and employed in each 
Province and was accordingly within the exclusive competence of 
the Provincial Legislatures under s. 92, head 13, of the British North 
America Act, 1867, which provided that " In each Province the 
Legislature may exclusively make laws in relation to . . . '(13) 
Property and civil rights in the Province." 

The Act did not purport to deal with, and could not be supported on 
the ground of, any special emergency arising from the degree of 
unemployment in Canada at the relevant date. 

The other parts of the Act were so inextricably mixed up with the insur
ance provisions of Part III that it was impossible to sever them, and 
the whole Act was therefore ultra vires and invalid. 

Judgment of the Supreme Court of Canada [1936] Can. S.C.R. 427 
affirmed. 

APPEAL (No. 101 of 1936), by special leave, from a 
judgment of the Supreme Court of Canada (June 17, 1936) 
answering the following question referred to the Court by 
the Governor General in Council by an Order dated 
November 5, 1935: " Is the Employment and Social Insur
ance Act, or any of the provisions thereof and in what 
particular or particulars or to what extent, ultra vires of the 
Parliament of Canada?" The [356] provisions of the Act, 
which was passed for the purpose of providing for the 
establishment of a national employment service and of a 

•PEESENT:—Lord Atkin, Lord Thankerton, Lord Macmillan, Lord 
Wright M.R., and Sir Sidney Rowlatt. 
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[1937] A.C. national insurance fund against unemployment, as well as 
ATTORNEY- other forms of social insurance, are referred to in the judg-
GENERAL m e n t o f t h e J u d i c i a l Committee. 

bUa, 
CANADA 

v. The Supreme Court of Canada (Rinfret, Cannon, Crocket 
G ^ M S T

 a n d Kerwin JJ., Duff C.J. and Davis J. dissenting) answered 
FOR the question in the affirmative. The judgments of the 
— ' Supreme Court are reported at [1936] Can. S.C.R. 427. 

Employment 

Inifran^ 1 9 3 6 - November 5, 6 and 9. R. S. Robertson K.C., L. S. 
Act St. Laurent K.C., C. P. Plaxton K.C., Peter Wright and 

' R. St. Laurent for the Attorney-General for Canada. The 
Employment and Social Insurance Act was adopted by the 
Canadian Parliament in 1935 as a remedial measure for a 
serious unemployment problem which had spread through
out the whole of Canada as a result of the prolonged trade 
depression. The scheme of the Act is to set up a national 
employment service and to establish a national insurance 
fund against unemployment. The objection to the 
validity of the Act is that it is said to be legislation of the 
central Parliament in relation either to property and civil 
rights within each Province or to matters local and private 
within each Province as to which exclusive legislative 
jurisdiction is by s. 92, heads 13 and 16, assigned to the 
Provincial Legislatures. Canada supports the legislation 
as a valid exercise of the powers of Parliament for the 
following reasons: (a) Because the main provisions of the 
legislation are a valid exercise of the powers of the Parlia
ment of Canada under heads 1 and 3 of s. 91 of the British 
North America Act, 1867, to raise money by a system of 
taxation and to appropriate the same for the public pur
poses touching the peace, order and good government of 
Canada indicated by the legislation. (6) Because unem
ployment has attained such proportions as to render it 
unquestionably a matter of national interest and impor
tance and as to affect the body politic of the Dominion. 

(c) Because unemployment, through the growing mechani
zation of industry and other economic causes [357] has 
ceased to be merely a local or Provincial problem, and has 
become one of national proportions, interest and importance. 
(d) Because as the Provinces have no power to control the 
migration of labour from one Province to another, and Pro
vincial boundaries do not affect the movement of labour, 

306 CANADIAN CONSTITUTIONAL DECISIONS 

[1937] A.C. national insurance fund against unemployment, as well as 
A;;;;.EY- other forms of social insurance, are referred to in the judg
GE:!RAL ment of the Judicial Committee. 
CANADA • • 

v. The Supreme Court of Canada (Rmfret, Cannon, Crocket 
AG.~::~- and Kerwin JJ., Duff C.J. and Davis J. dissenting) answered 

0 
FoR the question in the affirmative. The judgments of the 

NTARIO. 
- Supreme Court are reported at [1936] Can. S.C.R. 427. 

Empl.oyment 
and Social 
Insuranoo 

A-ct 
Oa.se. 

1936. November 5, 6 and 9. R. S. Robertson K.C., L. S. 
St. Laurent K.C., C. P. Plaxton K.C., Peter Wright and 
R. St. LG;urent for the Attorney-General for Canada. The 
Employment and Social Insurance Act was adopted by the 
Canadi·an Parliament in 1935 as a remedial measure for a 
serious unemployment problem which had spread through
out the whole of Canada as a result of the prolonged trade 
depression. The scheme of the Act is to set up a national 
employment service and to establish a national insurance 
fund against unemployment. The objection to the 
validity of the Act is that it is said ·to be legislation of the 
central Parliament in relation either to property and civil 
rights within each Province or to matters local and private 
within each Province as to which exclusive legislative 
jurisdiction is by s. 92, heads 13 and 16, assigned to the 
Provincial Legislatures. Canada supports the legislation 
as a valid exercise of the powers of Parliament for the 
following reasons: (a) Because the main provisions of the 
legislation are a valid exercise of the powers of the Parlia
ment of Canada under heads 1 and 3 of s. 91 of the British 
North America Act, 1867, to raise money by a system of 
taxation and to appropriate the same for the public pur
poses touching the peace, order and good government of 
Oanada indicated by the legislation. (b) Because unem
ployment has attained such proportions as to render it 
unquestionably a matter of national interest and impor
tance and as to affect the body politic of the Dominion. 
(c) Because unemployment, through the growing mechani
zation of industry and other economic causes [357] has 
ceased to be merely a local or Provincial problem, and has 
become one of national proportions, interest and importance. 
(d) Because as the Provinces have no power to control the 
migration of labour from one Province to another, and Pro
vincial boundaries do not affect the movement of labour, 



PRIVY COUNCIL 307 

legislation to deal effectively with the unemployment prob- [1937] A.C. 
lem must be national in its scope, (e) Because the legisla- ATTOBNEY-

tion is not in pith and substance legislation to regulate ^^f^ 
property and civil rights in the Province, but is an effort CANADA 

by the Dominion to provide a remedy for a social and ATTOR'NEY-

economic condition of national concern relating to the GENERAL 

° FOR 

peace, order and good government of Canada and its trade ONTARIO. 

and commerce. [Reference was made to the various pro- Employment 
visions of the Act.] and Social 

Insurance 
The control of insurance has, no doubt, been held to be a Act 

matter within the Provincial field; that is as far as the ase' 
decisions have gone. The following insurance authorities 
are referred to to ascertain whether in fact anything dealing 
with insurance is beyond the powers of the Canadian Par
liament, and a subject exclusively within the Provincial 
jurisdiction: Citizens Insurance Company of Canada v. 
Parsons (1). For the international trade of the country 
the uniformity of unemployment insurance is desirable: 
that is relied upon as indicating that the subject-matter 
dealt with is something which has a broader aspect than a 
local or private matter within the Province. I t is not 
sought to justify this Act in its entirety as being an Act in 
relation to trade and commerce. It is submitted that it is 
not everything connected with insurance that is declared by 
the judgment in Parsons' case (2) to be within the exclusive 
Provincial jurisdiction, but only insurance contracts in then-
aspect of being property and civil rights within the Prov
ince. [Reference was made next to Attorney-General for 
Canada v. Attorney-General for Alberta (3).] It is not so 
much a question of what are the forms or terms used by the 
Statute as what is the substance of what has been done. If 
all Parliament has done is to recognize that the present 
state of things [358] requires that those who are unem
ployed shall receive something while unemployed, and if 
Parliament therefore has attempted to tax the community, 
or any part thereof, for the purpose of raising a fund to be 
distributed to the unemployed under certain conditions, 
there has not been any encroaching on any of the fields 
exclusively reserved to the Provinces. Parliament is not 
confined in the appropriation of the funds to objects which 

(1) (1881) 7 App. Gas. 96, 116. (2) Ibid. 96. 
(3) (1916) 1 A.C. 688, 595-6. 
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much a question of whUJt are the forms or terms used by the 
Statute as what is the substance of what has been done. If 
all Parliament has done is to recognize that the present 
state of things [358] requires that those who are unem
ployed shall receive something while unemployed, and if 
Parliament therefore has attempted to tax the community, 
or any part thereof, for the purpose of raising a fund to be 
distributed to the unemployed under certain ·conditions, 
there has not been any encroaching on any of the fields 
exclusively reserved to the Provinces. Parliament is not 
confined in the appropriation of the funds to objects which 

(1) (1881) 7 App. CM. 96, 116. (2) Ibid. 96. 
(3) (1916) 1 A.C. 588, 595-6. 

Case. 

Scott Reid
Rectangle



zm CANADIAN CONSTITUTIONAL DECISIONS 

[1937] A.c. are within the enumerated heads of s. 91 of the British 
ATTOBNET- North America Act. When unemployment became general 

GETORRAL ^ w a s beyond the resources of the Provinces and Munici-
CANADA palities to cope with it, and the Federal Government pro-

ATTOENBY- vided ia very large sum for the relief of unemployment. 
GEMREAL ^ w a s administered by the Municipal authorities subject 
ONTARIO, to audit by both Provincial and Dominion authorities. 

Employment Unemployment was from ocean to ocean, and the situation 
«id Social w,ag o n e ,m whi eh the humane feelings of every citizen of 

Act Canada were moved. [Reference was also made to Attor-
ase" ney-General for Ontario v. Reciprocal Insurers (1), and to 

In re Insurance Act of Canada (2).] In all the foregoing 
authorities the Dominion attempted to prescribe under 
what form insurance business was to be transacted, and 
throughout this line of cases there was always recognized 
that the capacity to do insurance business could be con
ferred by virtue of the central legislation, so that the power 
is not one which is exclusively within Provincial jurisdic
tion. [Reference was also made to Dow v. Black (3).] 

Although this might normally and under ordinary condi
tions be a matter local and private within the Province, 
the unemployment problem had reached such dimensions 
that it had become a threat to the body politic of the 
Dominion, and was therefore a matter proper to be dealt 
with by Dominion legislation. I t would not be an emer
gency in the strict sense: Russell v. The Queen (4); Hodge 
v. The Queen (5), and Attorney-General for Ontario v. 
Attorney-General for the Dominion (6). For a matter to 
be within Dominion legislative [359] competence it must be 
something which has attained such dimensions as to affect 
the body politic of the Dominion. No doubt that rule can 
only be applied with great caution, and that raises the ques
tion of what the real situation is in fact: John Deere Plow 
Co. Ld. v. Wharton (7). Russell v. The Queen (4) was dis
cussed in In re The Board of Commerce Act, 1919, and 
The Combines and Fair Prices Act, 1919 (8), and in 
Toronto Electric Commissioners v. Snider (9), where the 

(1) {1824) A.C. 328. (6) (1896) A.C. 348, 359. 
(2) (1932) A.C. 41. (7) (1915) A.C. 330, 339. 
(3) (1875) L.B. 6 C.P. 272. (8) (1922) 1 A.C. 191,197,200. 
(4) (1882) 7 App. Cas. 829, 838. (9) (1925) A.C. 396, 410. 

(5) (1883) 9 App. Cas. 117,130-1. 
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(1) (1924) A.C. 328. (6) (1896) A.C. 348, 359. 
(2) {1932) A.C. 41. (7) (1915) A.C. 330, 339. 
(3) (1875) L.R. 6 C.P. 272. (8) (1922) 1 A.C. 191, 197, 200. 
(4) (1882) 7 App. Cas. 829, 838. (9) (1925) A.C. 396, 410. 

(5} (1883) 9 App. Cas. 117, 130-1. 
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view was expressed that the Dominion could get authority [1937] A.c. 
to act only in cases of emergency. If the main object of ATTORNEY-

the Act in question is, as is submitted, to abate an evil G™fAL 

which is a threat to the body politic of the Dominion, then, CANADA 

though it may affect subjects which are in the enumerated ATTORNEY-

classes of s. 92, it is competently enacted. The danger to GENERAL 

the body politic of the Dominion can arise from an internal ONTARIO. 

situation just as it can from a foreign country or other exter- Employment 
nal menace. [Reference was made to the four propositions and Social 

Insurance 
stated by Lord Tomlin in Attorney-General for Canada v. Act 
Attorney-General for British Columbia (1), and to In re ^ 
The Regulation and Control of Aeronautics in Canada (2), 
and in re The Regulation and Control of Radio Communi
cation in Canada (3).] This legislation is not something 
to attach statutory conditions to contracts of employment, 
it is legislation of Parliament assuming a burden as a func
tion of government and dealing with that burden. 

With regard to the facts which show the seriousness of 
the situation, the highest percentage of unemployed was 
32-9, in March, 1933. By August, 1935, it was down to 
17-4 per cent. Eleven per cent was regarded by the statis
tical department as normal; but it was seasonal to some 
extent. Relief measures were adopted from 1930 to 1935, 
and the expenditure of the Dominion Government to re
lieve the unemployment situation during that period 
amounted to $192,291,683. 

No Province could tax for the purpose of having the pro
ceeds [360] go into a Federal fund, and here there was a 
need for a national fund. This matter transcends property 
and civil rights in the Province, and the legislation should 
be held intra vires of the Parliament of Canada. There is 
more material before the Board indicative of necessity than 
was the case in Russell v. The Queen (4). 

A. W. Roebuck K.C., Attorney-General for Ontario, and 
/. A. Humphries K.C. for the Attorney-General for On
tario. Ontario does not take quite the same view of all 
the matters as the Dominion takes. Ontario desires to 
support this Act, however, because it is felt that it is in 
the public interest both in the Provinces and in the 
Dominion as a whole. Ontario's attitude, therefore, is 

(1) (1930) A.C. 111, 118. (3) (1932) A.C. 304, 311. 
(2) (1932) A.C. 54, 71. (4) 7 App. Cas. 829. 
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C19f3LA'C' ^ a t ^ *s desirable to find means, if that is possible within 
ATTORNEY- the four corners of the constitution, by which the Act may 

be supported as a matter within Dominion jurisdiction. I t GENERAL 
FOB 

CANADA is submitted that the legislation is within the overriding 
ATTORNEY- power of the opening words of s. 91, and is also within 

GEK>EBAI' ^ e residuary power—in a sense there is a distinction be-
ONTAKIO. tween those two. It comes within the overriding power 

Employment °f s. 91 taking things of extraordinary importance out of 
insura»8"1 ^ e l° c a^ anc^ P r r v a , te provisions of s. 92. No statistics can 

Act show the great extent of human suffering brought about 
aae' by the economic position in Canada in recent years. Such 

a condition of affairs endangers the State. The following 
authorities seem to support in the main the contention as 
to the power of the Dominion to legislate in matters of 
sufficient national importance and to withdraw them from 
Provincial control: Attorney-General for Canada v. Attor
ney-General for Alberta (I); In re The Board of Commerce 
Act, 1919, and The Combines and Fair Prices Act, 1919 
(2); Fort Frances Pulp and Power Co. v. Manitoba Free 
Press Co. (3); Toronto Electric Commissioners v. Snider 
(4) and In re The Regulation and Control of Aeronautics 
in Canada (5). 

If there is not sufficient evidence before the Board justi
fying this legislation under the overriding power of the 
Dominion [361] Government, it is next submitted that the 
employment scheme as set up in this Act is not within head 
13 of s. 92 of the British North America Act—"property and 
civil rights in the Province"—because the scope of the legis
lation is Dominion wide. I t is not a question of competing 
legislation. A subject of nation-wide legislation may and 
does incidentally affect the Provinces. The scheme of 
insurance being nation wide and not possible of enactment 
in the Provinces, it is not civil rights in the Province at all. 

With regard to the Dominion right of taxation, it is not 
conceded that the Dominion may tax everything every
where and that the Provinces are left solely to what is left, 
but no objection is taken by Ontario to this particular 
taxation for this particular purpose. 

(1) (1916) 1 A.C. 588. (3) (1923) A.C. 696. 
(2) (1922) 1 A.C. 191. (4) (1925) A.C. 396. 

(5) (1932) A.C. 64. 
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/ . B. McNair K.C., Attorney-General for New Bruns- [1937] A.C. 
wick, and Frank Gahan for the Attorney-General for New ATTORNEY-

Brunswick. GENERAL 
FOR 

Frank Gahan. There are three separate answers to the A^ADA 

point of national emergency. First, all these matters were AMORNEY-

strenuously urged before the Supreme Court of Canada, FOR 
and the six judges have found that the suggested emergency °N^AEI°-
did not exist. It is submitted that this Board, on the same Employment 

n • ! ! ! • , T • and Social 

evidence, will hesitate to find that an emergency existed in insurance 
Canada. Secondly, the Act by its very terms shows that Q ^ 
it is not directed to an emergency. The frame of the Act is 
not designed immediately to deal with a national peril, 
because by s. 20, sub-s. 1, it is a~ condition of receiving any 
benefit under the Act that a person should have been in 
employment for forty weeks within two years preceding. 
[Reference was also made to ss. 48; 23, sub-ss. 1, 2; s. 24, 
sub-s. 1 (b).] Thirdly, the evidence adduced is conclusive 
against this Act having been passed in respect of a national 
emergency: properly examined, it supports the view of the 
Supreme Court that no such emergency existed. 

The answer to the argument that because there is a 
situation which extends throughout the nation requiring 
remedial measures it is a matter which does not fall within 
s. 92 is that according to the authorities the Dominion 
legislation must never encroach on the Provincial fields. 
It has never been [362] suggested, unless the Aeronautics 
case (1) can be considered an exception, that, because legis
lation is framed to apply throughout the Dominion, there
fore the subject-matter became a Dominion subject. The 
fact that the scheme could not be worked except on a 
Dominion basis has not been the test whether legislation 
is valid. The mere fact of convenience or greater efficiency 
cannot take the matter out of s. 92. [Reference was made 
to Russell v. The Queen (2).] There is no reason why, 
with co-operation, this scheme should not be put into force. 
In the case of the Old Age Pensions Act, R.S.C 1927, c. 156, 
the Dominion contributed 75 per cent of the cost, and no 
one doubted that that was valid legislation. There would 
be no difficulty, by co-operation, in having such a scheme 
as that provided by the present Act without infringing 

(1) (1932) A.C. 54. (2) 7 App. Caa. 829. 
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[1937] A.C. Provincial rights. This is an Act relating to civil rights in 
ATTOBNEY- the Province, and that position cannot be affected by the 
GENERAL £ac^ ^ ^ ^ D o m m k m fund is contributing to the benefit 

FOB _ ° 

CANADA that a person is to receive by virtue of his contract of em-
ATTOBNET- ployment. When the Act in question is examined it is 

GEFORAI' Pu r e ty a n Act providing for compulsory insurance, and 
ONTARIO, although the Minister of Finance of the Dominion is the 

Empioymmt conduit pipe through which the contributions flow into the 
ami Social f u r u j ; v e t in fact the Act is creating a corporation which, 

Act although subsidized by the Dominion, is conducting an 
aae" insurance business. It is in every way treated as a matter 

of civil liability. 
The employment service provided by Part I I of the Act 

is largely and necessarily local, and with the exception of 
s. 14, sub-s. 4, is obviously dealing with local matters. This 
Act is proposing a scheme of compulsory insurance which 
is within property and civil rights in the Province, and is 
not valid legislation of the Dominion Parliament. 

St. Laurent K.C. replied. Is this legislation in relation 
to property and civil rights in the Province within the 
meaning of those words in head 13 of s. 92, or is it in pith 
and substance legislation in relation to a problem which did 
not exist when the British North America Act was framed, 
and which was not specially provided for in any of the 
enumerated heads [363] of ss. 91 and 92? It is submitted 
that it is the latter, and therefore a matter with respect to 
which legislative jurisdiction must be found in one or other 
of the residuary classes of ss. 91 and 92. It is not in pith 
and substance in relation to anything enumerated in the 
first 15 heads of s. 92, and therefore being something con
cerned with peace, order and good government in Canada 
is either within the general words of s. 91 or, if it is merely 
local and private within the Province, it is within the words 
of head 16 of s. 92. [Reference was made to John Deere 
Plow Co., Ld. v. Wharton (1).] The legislation in its main 
purpose is not dealing with property and civil rights, but is 
dealing with something which must affect property and 
civil rights, but that is not the pith and substance of the 
matter which concerned the Legislature in enacting the 
Act. In the Radio case (2) Canada found itself bound to 

(1) (1915) A.C. 330 (2) (1932) A.C. 304. 
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(1) (1915) A.C. 330 (2) (1932) A.C. 304. 
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Case. 

a foreign power in respect of something which was not pro- [1937] A.C. 
vided for in either s. 91 or s. 92, but it had to be found ATTORNEY-

somewhere in the British North America Act. The present ^j^f"1 

matter was not an "emergency" in the sense in which that CANADA 

word is used in the Board of Commerce case (1) or the Fort ATTORNEY-

Franees case (2); it involved a new function of government GE^JB
JAL 

which circumstances forced on the Government of Canada. ONTARIO. 

Does it make any difference that the fund, instead of being Employmen* 
raised by general taxation of the whole of the Canadian j j ^ l ^ ! 
taxpayers, is as to a portion of it raised by compulsory levies Âot 
from employers and employees? If it is taxation then Par
liament has the right to use any mode or form of taxation. 

1937. Jan. 28. The judgment of their Lordships was 
delivered by LORD ATKIN. This is an appeal from the 
judgment of the Supreme Court, delivered on June 17, 
1936, in the matter of a reference by the Governor General 
in Council, dated November 5, 1935, asking whether the 
Employment and Social Insurance Act, 1935, was ultra 
vires of the Parliament of Canada. The majority of the 
Supreme Court, Rinfret, Cannon, Crocket and Kerwin JJ., 
answered the question in [364] the affirmative, the Chief 
Justice and Davis J. dissenting. The Act in its preamble 
recited art. 23 of the Treaty of Peace, by which in the 
Covenant of the League of Nations the members of the 
League agreed that they would endeavour to maintain fair 
and humane conditions of labour (omitting, however, in the 
recital that this agreement was subject to and in accordance 
with the provisions of international conventions existing or 
hereafter to be agreed), and art. 427 of the said treaty, by 
which it was declared that the well-being, physical, moral 
and intellectual, of industrial wage earners was of supreme 
international importance. It then recited that it was de
sirable to discharge the obligations to Canadian labour 
assumed under the provisions of the said treaty: and that it 
was essential for the peace, order, and good government of 
Canada to provide for a national employment service and 
insurance against unemployment, etc. I t consists of five 
Parts, Employment and Social Insurance Commission (ss. 
4-9), Employment Service (ss. 10-14), Unemployment In
surance (ss. 15-38), National Health (ss. 39-41) and Gen
eral (ss. 42-48). In substance the Act provides for a 

(1) (1922) 1 A.C. 191. (2) (1923) A.C. 695. 
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matter was not an "emergency" in the sense in which that CANADA 

word is used in the Board of Commerce case (1) or the Fort ATTo~NEY· 
Frances case (2); it involved a new function of government GE:~L 
which circumstances forced on the Government of Canada. ONTARIO. 

Does rt make ·any difference that the fund, instead of being Employment 

raised by general taxation of the whole of the Canadian ~:_i:; 
taxpayers, is as to a portion of it raised by compulsory levies Act 

from employers and employees? If it is taxation then Par- Case. 

liament has the right to use any mode or form of taxation. 
1937. Jan. 28. The judgment of their Lordships was 

delivered by LoRD ATKIN. This is an •appeal from the 
judgment of the Supreme Court, delivered on June 17, 
1936, in the matter of a reference by the Governor General 
in Council, dated November 5, 1935, asking whether the 
Employment and Social Insurance Act, 1935, was ultra 
vires of the Parliament of Canada. The majority of the 
Supreme Court, Rinfret, Cannon, Crocket and Kerwin JJ., 
answered the question in [364] the affirmative, the Chief 
Justice and Davis J. dissenting. The Act in its preamble 
recited art. 23 of the Treaty of Peace, by which in the 
Covenant of the League of Nations the members of the 
League ag.reed that they would endeavour to maintain fair 
and humane conditions of labour (omitting, however, in the 
recital that this agreement was subject to and in accordance 
with the provisions of international conventions existing or 
hereafter to be agreed), and art. 427 of the said treaty, by 
which it was declared that the well-being, physical, moral 
and intellectual, of industrial wage earners was of supreme 
international importance. It then recited that it was de
sirable to discharge the obligations to Canadian labour 
assumed under the provisions of the said treaty: and that It 
was essential for the peace, order, and good government of 
Canada to provide for a national employment service and 
insurance against unemployment, etc. It consists of five 
Parts, Employxnent and Social Insurance Commission (ss. 
4-9), Employment Service (ss. 10-14), Unemployment In
surance (ss. 15-38), National Health (ss. 39-41) and Gen
eral (ss. 42-48). In substance the Act provides for a 

(1) (1922) 1 A.C. 191. (2) (1923) A.C. 695. 
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[1937] A.c. system of compulsory unemployment insurance. Part I 
ATTORNEY- sets up a commission charged with administering the Act 
^TOK^ a n d obtaining information and making proposals to the 

CANADA Governor in Council for making provisions for the assist-
ATTORNBT- ance of persons during unemployment who would not be 

GEMRAL ent ,itled to unemployment insurance benefit under Part 
ONTARIO. III . Part II provides for the organization by the commis-

Emspioymeiit s i ° n °f employment offices similar to the labour exchanges 
and Social m the United Kingdom. Part I I I provides for unemploy-

Act ment insurance, while Part IV merely provides that the 
iase' commission shall co-operate with other authorities in the 

Dominion or Provinces, and shall collect information con
cerning any plan for providing medical care or compensa
tion in cases of ill-health. Part V provides for regulations 
and reports. There are three schedules. The first defines 
employment within the meaning of Part III, and excepted 
employments, which include employment in agriculture 
and forestry, in fishing, and in lumbering and logging. The 
second enacts the weekly rates of contribution, and rules 
as to payment and recovery of contributions paid by em
ployers [365] on behalf of employed persons. The third 
enacts the rates of unemployment benefit, and supple
mentary provisions concerning the payment of unemploy
ment benefit. 

The substance of the Act is contained in the sections 
constituting Part III . They set up a now familiar system 
of unemployment insurance under which persons engaged 
in employment as defined in the Act are insured against 
unemployment. The funds required for making the neces
sary payments are to be provided partly from money pro
vided by Parliament, partly from contributions by em
ployed persons, and partly from contributions by the em
ployers of those persons. The two sets of contributions 
are to be paid by revenue stamps. Every employed person 
and every employer is to be liable to pay contributions 
in accordance with the provisions of the second schedule, 
the employer being liable to pay both contributions in the 
first instance, recovering the employed person's share by 
deduction from his wages, or, if necessary, in certain cases 
by action. 

There can be no doubt that, prima fade, provisions as to 
insurance of this kind, especially where they affect the 
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contract of employment, fall within the class of property [1937] A.C. 
and civil rights in the Province, and would be within the ATTORNEY-

exclusive competence of the Provincial Legislature. I t was G E ^ R A I ' 

sought, however, to justify the validity of Dominion legis- CANADA 

lation on grounds which their Lordships on consideration ATTORNEY-

feel compelled to reject. Counsel did not seek to uphold GENEEAI ' 

the legislation on the ground of the treaty-making power. ONTARIO. 

There was no treaty or labour convention which imposed Employment 
any obligation upon Canada to pass this legislation, and and Social 
the decision on this question in the reference on the three Act 
labour Acts does not apply. A strong appeal, however, was 
made on the ground of the special importance of unem
ployment insurance in Canada at the time of, and for some 
time previous to, the passing of the Act. On this point it 
becomes unnecessary to do more than to refer to the judg
ment of this Board in the reference on the three labour 
Acts,* and to the judgment of the Chief Justice in the 
Natural Products Marketing Act which, on this matter, the 
Board have approved and adopted.f [366] It is sufficient 
to say that the present Act does not purport to deal with 
any special emergency. It founds itself in the preamble 
on general world-wide conditions referred to in the Treaty 
of Peace: it is an Act whose operation is intended to be 
permanent: and there is agreement between all the mem
bers of the Supreme Court that it could not be supported 
upon the suggested existence of any special emergency. 
Their Lordships find themselves unable to differ from this 
view. 

It only remains to deal with the argument which found 
favour with the Chief Justice and Davis J., that the legis
lation can be supported under the enumerated heads, 1 
and 3 of s. 91 of the British North America Act, 1867: 
(1) The public debt and property, namely (3) The raising 
of money by any mode or system of taxation. Shortly 
stated, the argument is that the obligation imposed upon 
employers and persons employed is a mode of taxation: 
that the money so raised becomes public property, and 
that the Dominion have then complete legislative author
ity to direct that the money so raised, together with assist
ance from money raised by general taxation, shall be 
applied in forming an insurance fund and generally in 
accordance with the provisions of the Act. 

*Ante p. 278 at pp. 303-4. 
t (1936) S.C.R. 398, at 414 et seq. 
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[1937] A.C. That the Dominion may impose taxation for the purpose 
ATTOKNEY- of creating a fund for special purposes, and may apply 

TOT*
 t n a t fu nd for making contributions in the public interest 

CANADA to individuals, corporations or public authorities, could not 
ATTORNEY- as a general proposition be denied. Whether in such an 
^ S * 1 Act a s * n e present compulsion applied to an employed 
ONTARIO, person to make a contribution to an insurance fund out 

Employment of which he will receive benefit for a period proportionate 
I^rance t o ^ e n u n l D e r of his contributions is in fact taxation it 

Act is not necessary finally to decide. It might seem difficult 
^86' to discern how it differs from a form of compulsory insur

ance, or what the difference is between a statutory obliga
tion to pay insurance premiums to the State or to an 
insurance company. But assuming that the Dominion has 
collected by means of taxation a fund, it by no means 
follows that any legislation which disposes of it is neces
sarily within Dominion competence. 

[367] It may still be legislation affecting the classes of 
subjects enumerated in s. 92, and, if so, would be ultra vires. 
In other words, Dominion legislation, even though it deals 
with Dominion property, may yet be so framed as to in
vade civil rights within the Province, or encroach upon 
the classes of subjects which are reserved to Provincial com
petence. It is not necessary that it should be a colourable 
device, or a pretence. If on the true view of the legisla
tion it is found that in reality in pith and substance the 
legislation invades civil rights within the Province, or in 
respect of other classes of subjects otherwise encroaches 
upon the provincial field, the legislation will be invalid. 
To hold otherwise would afford the Dominion an easy pass
age into the Provincial domain. In the present case, their 
Lordships agree with the majority of the Supreme Court 
in holding that in pith and substance this Act is an insur
ance Act affecting the civil rights of employers and em
ployed in each Province, and as such is invalid. The other 
parts of the Act are so inextricably mixed up with the 
insurance provisions of Part I I I that it is impossible to 
sever them. I t seems obvious, also, that in its truncated 
form, apart from Part III, the Act would never have come 
into existence. I t follows that the whole Act must be pro
nounced ultra vires, and in accordance with the view of 
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the majority of the Supreme Court their Lordships will [1937] A.C. 
humbly advise His Majesty that this appeal be dismissed. ATTOBNEY-

GENERAL 

Solicitors for the Attorney-General for Canada: Charles «» 
Russell & Co. v 

ATTOBNEY-

Solicitors for the Attorneys-General for Ontario and New GENERAL 
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[1937]A.C. ATTORNEY-GENERAL FOR BRITISH COLUMBIA 
•LO* Vw 

^ ATTORNEY-GENERAL FOR CANADA 
Jan. 28. AND OTHERS 

(1937) A.C. 368 
(Section 498A of the Criminal Code) 

ON APPEAL FROM T H E SUPREME COURT OF CANADA 

Canada—Criminal Code—Additional section—Specified trade practices 
made indictable offences—Constitutional validity—Criterion of "wrong-
ness"—Prohibition of act m public interest—Criminal law not used 
as pretext to invade Provincial legislative field—Not legislation in 
pith and substance only interfering with civil rights in the Province-
Section valid Dominion legislation—British North America Act, 18G7 
(SO & SI Vict., c, S), s. 91 (2) (27)—An Act to Amend the Criminal 
Code, 19S5, St. Can. (26 & 26 Geo. V, c. 56), s. 9. 

Sect. 498A of the Criminal Code of Canada, which was introduced into 
the Code by s. 9 of an Act to Amend the Criminal Code (25 & 26 
Geo. V, c. 56), provided that :— 

"Eve ry person engaged in trade or commerce or industry is guilty of an 
indictable offence and liable to a penalty not exceeding one thousand 
dollars or t o one month's imprisonment, or, if a corporation, to a 
penalty not exceeding five thousand dollars, who 

(a) is a party or privy to, or assists in, any transaction or sale which dis
criminates, to his knowledge, against competitors of the purchaser 
in that any discount, rebate or allowance as granted to the purchaser 
over and above any discount, rebate or allowance available a t the 
time of such transaction t o the aforesaid competitors in respect of a 
sale of goods of like quality and quanti ty; 

The provisions of this paragraph shall not , however, prevent a co-operative 
society returning to producers or consumers, or a co-operative whole
sale society returning to its constituent iretail members, (the whole or 
any par t of the net surplus made in its trading operations in propor
tion to purchases made from or sales to the society; 

(b) engages in a policy of selling goods in any area of Canada a t prices 
lower than those exacted by such seller elsewhere in Canada, for the 
purpose of destroying competition or eliminating a competitor in such 
part of Canada ; 

(c) engages in a policy of selling goods a t prices unreasonably [369] low 
for the purpose of destroying competition or eliminating a com
petitor ":— 

Held, t ha t the seotion was in toto intra vires of the Parliament of Canada 
under s. 61, head 27, of the British North America Act, 1867,—" The 
Criminal Law, . . . ." There was no reason for supposing that 
the Dominion were using the criminal law as a pretence or pretext 
for invading the Provincial legislative field, or that the legislation was 
in pith and substance only interfering with civil rights in the Province. 

* PRESENT:—Lord Atkin, Lord Thankerton, Lord MacmiMan, Lord 
Wright M.R., and Sir Sidney Rowlatt. 
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The only limitation on the plenary power of the Dominion to determine [1937] A.C. 
what should or should not be criminal was the condition tha t Pariia- . ' •"' 

A fprrfrt?"WFvv»" 
ment should not in the guise of enacting legislation in truth and in CENFRAL 
substance encroach on any of the classes of subjects enumerated in F 0 R 

s. 92 of 'the British North America Act. I t was no objection that i t BRITISH 
did in fact affect them, for if it was a genuine at tempt to amend the COLUMBIA 
criminal law it might obviously affect previously existing civil rights, A ™ , , 8 ' ™ » 

There was no other criterion of "wrongness" than the intention of the GENERAL 
Legislature in the public interest to prohibit "the act or omission made FOR 
criminal. CANADA. 

Proprietary Articles Trade Association v. Attorney-General for Canada Seotion498A 
[1931] A.C. 310(1) applied. of the 

There seemed to be nothing to prevent the Dominion, if it thought fit n0(4e 
in the public interest, from applying the criminal law generally to 
acts and omissions which so far were only covered by Provincial 
enactments. 

Judgment of the Supreme Court of Canada [1936] Can. S.C.R. 363 
affirmed. 

APPEAL (No. 102 of 1936), by special leave from a 
judgment of the Supreme Court of Canada (June 17, 1936} 
answering the following question referred to the Court by 
Order of the Governor General in Council, dated Novem
ber 5, 1935: " Is s. 498A of the Criminal Code, or any or 
what part or parts of the said section ultra vires of the 
Parliament of Canada?" 

The Supreme Court of Canada (Duff C.J., Rinfret, Can
non, Crocket, Davis and Kerwin JJ.) unanimously held 
that sub-ss. (b) and (c) of s. 498A were not ultra vires; 
and by a majority (Cannon and Crocket J J. dissenting) 
held that sub-s. (a) was also not ultra vires. The judg
ments of the Supreme Court are reported at [1936] Can. 
S.C.R. 363. 

1936. Nov. 9, 10. / . W. deB. Farms K.C. for the Attor
ney-General for British Columbia. I propose to deal first 
with sub-s. (a), because all the Provinces are more con
cerned with the principle that with the immediate effect of 
sub-ss. (6) [370] and (c), and if the principle is established 
in sub-s. (a) it becomes a secondary consideration whether 
it applies equally to sub-ss. (b) and (c), but it is sub
mitted that it does. Sub-sect, (a) is an invasion of the 
field of Provincial rights and is not criminal law in the 
proper sense of the words. The amendment of the Code 
was to give effect to recommendations in the Report of 

(1) Ante p . 52. 
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[1937] A.C. the Royal Commission on Price Spreads. The Report of 
ATTOENKT- the Royal Commission on Price Spreads had nothing to do 

^rcm"1 w ^ criminal law at all; it was a document dealing with 
BRITISH trade practices: the Commission was one whose problem 

„ was entirely that of investigating and making representa-
ATTORNET- tions in regard to trade practices in Canada. The legisla-

POK tion deals with "Property and civil rights in the Province" 
CANADA. _ t h e s u b j e c t o f n e a d 1 3 o f S- 9 2 0f the British North 

Seotioa498A America Act. A test for determining the character of 
Criminal legislation also laid down in various other cases appears 

Code- in Toronto Electric Commissioners v. Snider (1). This 
legislation must be considered not merely in the form in 
which it appears, but in its pith and substance; it is really 
subject-matter affecting property and civil rights. It does 
not come within s. 92, head 16—" matters of a merely local 
or private nature in the Province"—but in head 13, sup
plemented by head 15—" the imposition of punishment by 
fine, penalty, or imprisonment for enforcing any law of the 
Province made in relation to any matter coming within any 
of the classes of subjects enumerated in this section." Tak
ing those two headings, 13 and 15, and looking at the 
language of s. 498A, it is submitted that this enactment 
could have been passed by any Province in Canada in 
relation to any business carried on in that Province. This 
is unquestionably legislation within property and civil 
rights: City of Montreal v. Montreal Street Railway (2); 
Attorney-General for Canada v. Attorney-General for Al
berta (3); In re The Board of Commerce Act, 1919, and 
The Combines and Fair Prices Act, 1919 (4); Toronto By. 
Co. v. Toronto City (5); and Hodge v. The Queen (6). 

[371] If at any time the Parliament of Canada could 
show that these trade practices had become such an abuse 
that they imperilled the national business life of Canada, 
and so created an emergency comparable to war or pesti
lence, then without doubt the Dominion Parliament could 
legislate under peace, order, and good government on the 
theory that the matter so transcended Provincial powers 
that it really created an exception. 

(1) (1925) A.C. 396, 406. (4) (1922) 1 A.C. 191, 197. 
(2) (1912) A.C. S33, 343. (5) (1920) A.C. 446, 452. 
(3) (1916) 1 A.C. 588, 597. (6) (1883) 9 Ap,p. Oas. 117, 130. 
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(1) (1925) A.C. 396, 406. 
(2) {1912) A.C. 333, 343. 
(3) (1916) 1 A.C. 588, 500'. 

(4) (1922) 1 A.C. 191, 197. 
<5) (1920) A.C. 446, 452. 
(6) (1883) 9 Ap.p. Cas. 117, 130. 
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[LORD ATKIBT: An emergency is not required for criminal [1937] A.C. 
law at all. The momentous question is whether this is fairly ATTORNEY-

within the scope of criminal law.] ^ T O R ^ 
BRITISH 

The Attorney-General for Canada contends that " crim- COLUMBIA 

inal law " as used in head 27 of s. 91 of the British North A T T O g N B T . 
America Act means " the criminal law in its widest sense ": GENERAL 

Attorney-General for Ontario v. Hamilton Street Railway CANADA. 
Co. (1); and he also relies in his case on the judgment in „ ,. — „ . 

. . A sv Seotion498A 
Proprietary Articles Trade Association v. Attorney-General of the 
for Canada (2), where the power of the Dominion to legis- code* 
late in relation to matters falling within the class of sub-
jects " the Criminal law . . . including the procedure 
in criminal matters " was discussed. Neither of those two 
cases can possibly be supported in the wide way in which 
they have been interpreted in the factum of the Attorney-
General for Canada. In the Hamilton Street Railway case 
(1) there was no such problem as arises in the present case. 
The judgment in the Proprietary Articles Trade Association 
case (2) as well as that in the Hamilton Street Railway 
case (1) must be read with limitations: it must be borne in 
mind that what is being considered in the present case is 
not a test of criminal law as it would be understood in a 
definition of that form of legislation, but criminal law as it 
must be understood in s. 91 (27). There must be a field of 
criminal law in its widest definition that is provincial: 
Rex v. Nat Bell Liquors, Ld. (3). Whatever be the true 
test, criminal law must involve some idea of moral wrong 
or guilt. 

It is submitted that it has been established, first, that this 
[327] legislation if limited to the Provinces would be com
petent to them; secondly, that the Dominion by extending 
the legislation to all the Provinces cannot change the nature 
of the subject; and, thirdly, that criminal law in s. 91 (27) 
is not used in the widest sense in which criminal law may be 
defined. The scheme of s. 498A in the first place is to pre
vent the middleman having an advantage over his com
peting middleman, and that is a matter which the Provinces 
before the date of this legislation had full jurisdiction to 
deal with as being the regulation of trade in its local aspects. 

(1) (1903) A.C. 524, 528. (2) (1931) AJC. 310. 
(3) (1922) 2 AH. 128, 168. 
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WU-lll 
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[1937] A.C. In substance, if not in form, the legislation is a direct in-
ATTOBNBT- vasion of property and civil rights, and therefore the burden 

G E ^ | E A L is on the Dominion to show that it is really criminal law: 
BRITISH L'Union St. Jacques de Montreal v. Belisle (1). This sub-

LTIMBIA j e c t _ m a ^ e r did not become criminal law until the Dominion 
ATTOBNBT- haci g 0 legislated: until it was criminal law the Dominion 

( TRI"WFVR AT 

FOB had no jurisdiction, therefore the Dominion could not 
CANADA. a c q U } r e jurisdiction by legislation not competent to the 

Secti<m498A Dominion until the jurisdiction had been acquired. This 
Criminal legislation is an encroachment on the Provincial field, and 

Code- the Dominion have passed it as the only available method 
of regulating what they desired to regulate. 

In the following authorities the Dominion power of legis
lation was limited to cases in which the evil had become so 
great that it could be dealt with under the general powers 
for the peace, order and good government: City of Montreal 
v. Montreal Street Railway (2); the Board of Commerce 
case (3); Toronto Electric Commissioners v. Snider (4); 
and the Proprietary Articles Trade Association case (5). 
My complaint is limited to cases which hitherto have not 
been criminal law, and are only made a new crime in con
nection with the subject-matter of property and civil rights. 
With regard to sub-ss. (b) and (c), and the mere fact that 
they deal with combinations, etc., there is nothing in those 
words which is against public interests. 

[373] A. W. Roebuck K.C., A.-G. for Ontario, and I. A. 
Humphries K.C. for the Attorney-General for Ontario. 
Ontario is passive with regard to sub-ss. (&) and (c): they 
appear to be unimportant, and the Province is not much 
concerned about them. It is felt, however, that they do 
come within criminal law—nearer to it than does sub-s. 
(a)—because there are evidenced in them the general 
characteristics of criminal law. In a sense we support 
sub-ss. (b) and (c), but we are very much opposed to 
sub-s. (a), not that it has a very great economic effect, but 
it violates the very fundamentals of our constitution and 
will, if held to be valid, set a precedent for this type of 
legislation. From the standpoint of criminal law there is 

(1) (1874) L.R. 6 P.C. 31, 35-8. (3) (1922) 1 A.C. 191, 197. 
(2) (1912) A.C. 333, 344. (4) (1925) AJC. 396, 407, 409-10. 

(5) (1931) A.C. 310. 
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Humphries K.C. for the Attorney-General for Ontario. 
Ontario is passive with regard to sub-ss. (b) ·and (c): they 
appear to be unimportant, and the Province is not much 
concerned about them. It is felt, however, that they do 
come within criminal law-nearer to it than does sub-s. 
(a )~because there are evidenced in them the general 
characteristics of criminal law. In a sense we support 
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sub-s. (a), not that it has a very great economic effect, but 
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will, if held to be valid, set a precedent for this type of 
legislation. From the standpoint of criminal law there is 

(1) (1874) L.R. 6 P.C. 31, 35-6. (3) (1922) 1 A.C. 191, 197. 
(2) (1912) A.C. i!33, 344. (4) (1925) AD. 396, 4f17, 409-10. 

(5) (1931) A.C. 310. 
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practically no substance in it; from the standpoint of [1937]A 'c-
property and civil rights there is so much that in pith and ATTOBNEY-

substance it falls within the latter class. In the Act it is GB;!!!fAL 

not so much the substance but rather the form of the BBITISH 

transaction that is being regulated. There is nothing in „. 
sub-s. (a) which suggests in any degree that it is either ATTOENEY-

excessive or contrary to the public interest. I t is as far FOB 
away from our conception of criminal law as anything C*^^-
can be, but as a regulation of trade it is directly in point. Seotiam498A 
It says that commercial transactions, and particularly criminal 
businesses, shall be carried on in particular ways. The pur- N Code-
pose of this legislation is with regard to the regulation of 
contracts rather than to the very strained and doubtful 
regard of the public interest such as constitutes criminal 
law. [Reference was made to the Board of Commerce case 
(1); Attorney-General for Canada v. Attorney-General for 
Alberta (2); Attorney-General for Ontario v. Reciprocal 
Insurers (3) ; Toronto Electric Commissioners v. Snider 
(4); and Reference re Validity of the Combines Investiga
tion Act and of s. 498 of the Criminal Code (5).] The Act 
considered in the Proprietary Articles Trade Association 
case (6) and that now being dealt with are utterly differ
ent. In re Insurance Act of Canada (7) does not add 
much to the Reciprocal Insurers case (3). 

[374] / . B. McNair K.C., A.-G. for New Brunswick, and 
Frank Gahan for the Attorney-General for New Bruns
wick: New Brunswick takes up the identical attitude of 
British Columbia. [Reference was made to passages in 
the Report of the Royal Commission on Price Spreads.] 

R. S. Robertson K.C., L. S. St. Laurent K.C., C. P. 
Plaxton K.C., Peter Wright and R. St. Laurent for the 
Attorney-General for Canada. The section in question is 
valid Dominion legislation under head 27 of s. 91 of the 
British North America Act—" The <>iminal law." I t has 
been contended that the jurisdiction given to the Dominion 
by s. 91 (27) does not cover 'criminal law in its widest 
sense, as those words were used by this Board in the 

(1) (1922) 1 A.C. 191, 197. (4) (1925) A.C. 396, 402, 403. 
(2) (1916) 1 A.C. 588, 595. (5) (1929) Can. S.CJR. 409,412. 
(3) (1924) A.C. 328, 337. (6) (1931) A.C. 310, 323. 

(7) (1932) A.C. 41. 
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R. S. Robertson K.C., L. S. St. Laurent K.C., C. P. 
Plaxton K.C., Peter Wright and R. St. Laurent f.or the 
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(1) (1922) 1 A.C. 191, 197. (4) (1925) A.C. 396, 402, 403. 
(2) (1916) 1 A.C. 588, 595. (5) (1929) Can. S.C.R. 409, 412. 
(3) (1924) A.C. 328, 337. (6) (1001) A.C. 310, 323. 

(7) (1932) A.C. 41. 

Scott Reid
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[1937] A.C. Proprietary Articles Trade Association case (1): and it 
ATTORNEY- has been said that if the legislation affects property and 

^mn^ c^v^ rights then it is beyond the competence of Parlia-
BRITISH ment. That, it is submitted, is covered by what was said 

v. in the Proprietary Articles Trade Association case (1), and 
^GENERAL" ^ *s a*s0 c o v e r e d by the words in s. 91 that " it is hereby 

FOR declared that (notwithstanding anything in this Act) the 
ANADA. e x c i u s i v e legislative authority of the Parliament of Canada 

Secti<m498A extends to all matters coming within the classes of subjects 
Criminal next hereinafter enumerated"; and "Criminal law" is 

C o d e ' one of them. Sect. 498A is of similar character to portions 
of s. 508 of the Criminal Code, which deals with "Insur
ance offences." The appellant contends that this is some
thing else disguised as criminal law, and that it is not good 
criminal law; in support of that view he relies on the 
Reciprocal Insurers case (2), the Board of Commerce case 
(3), and the Snider case (4). The significant feature of 
all those cases is that the penal clauses were in each case 
merely ancillary to another purpose. The present legisla
tion is not ancillary to anything else; it is all here in this 
one section; there is no other purpose to be carried out. 
It is to prohibit the conduct referred to and to punish 
those who commit such conduct. There is no basis here 
for the contention that was set up in the other cases. I t 
is quite impossible to say that there are not [375] cases 
which come well within sub-s. (a), so that it has an appli
cation: if it operates at all it operates as criminal law and 
nothing else. 

There was no reply. 

1937. January 28. The judgment of their Lordships 
was delivered by LORD ATKHST. This is an appeal from a 
judgment of the Supreme Court of Canada, delivered on 
June 17, 1936, on a reference by the Governor General in 
Council, dated November 5, 1935, raising the question 
whether s. 498A of the Criminal Code is ultra vires, of the 
Parliament of Canada. The Supreme Court unanimously 
held that sub-ss. (b) and (c) were not ultra vires, and by 
a majority, the Chief Justice, Pdnfret, Davis and Kerwin 
JJ., Cannon and Crocket JJ. dissenting, held that sub-s. (a) 
also was not ultra vires. Sect. 498A was introduced into the 

(1) (1931) A.C. 310, 323. (3) (1922) 1 A.C. 191. 
(2) (1924) A.O. 328. (4) (1925) A.C. 396. 
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(1) (1931) A.c. :no, 323. 
(2) (192!1) A.C. 328. 

(3) (1922) 1 A.C. 191. 
(4) (1925) A.C. 396. 
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Criminal Code by s. 9 of 25 & 26 Geo. V, c. 56, the t i t le of W™ A.C. 
which is " A n Act to Amend the Criminal Code." ATTORNEY-

GENERAL 

[His Lordship read s. 9, and continued:] Their Lord- B * ^ 
ships agree with t he Chief Justice tha t this case is covered COLUMBIA 

by the decision of the Judicial Committee in t he Pro- ATTORNEY-

prietary Articles case (1) . The decision in tha t case seems GENERAL 

to be inconsistent with the ground of dissent of Crocket J. CANADA. 

tha t sub-s. (a) lacks " the characteristic feature of crime, gecffc;^498A 
viz., the intent to do wrong." The basis of t ha t decision is of the 
tha t there is no other criterion of " w r o n g n e s s " than the Code, 
intention of the Legislature in the public interest to pro-* 
hibit the act or omission made criminal. Cannon J. was of 
opinion tha t the prohibition cannot have been made in the 
public interest because it has in view only the protection 
of the individual competitors of the vendor. This appears 
to narrow unduly the discretion of the Dominion Legisla
ture in considering the public interest. The only limitation 
on the plenary power of the Dominion to determine what 
shall or shall not be criminal is t h e condition tha t Parlia
ment shall not in the guise of enacting criminal legislation 
in t ru th and in substance encroach on any of the classes of 
subjects enumerated in s. 92. I t is no objection t ha t it does 
in fact affect them. If a genuine [376] a t tempt to amend 
the criminal law, it may obviously affect previously exist
ing civil rights. The object of an amendment of the criminal 
law as a rule is to deprive t h e citizen of the right to do tha t 
which, apa r t from the amendment, he could lawfully do. 
No doubt the plenary power given by s. 91 (27) does not 
deprive the Provinces of their right under s. 92 (15) of 
affixing penal sanctions to their own competent legislation. 
On the other hand, there seems to be nothing ifc> prevent the 
Dominion, if i t thinks fit in the public interest, from apply
ing the criminal law generally to acts and omissions which 
so far are only covered by provincial enactments. I n the 
present case there seems to be no reason for supposing t h a t 
the Dominion are using the criminal law as a pretence or 
pretext, or tha t the legislature is in p i th and substance only 
interfering with civil rights in the Province. Counsel for 
New Brunswick called the attention of t he Board to the 
Report of the Royal Commission on Price Spreads, which 

(1) (1931) A.C. 310; ante p. 52. 
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Criminal Code by s. 9 of 25 & 26 Geo. V, c. 56, the title of [19371 A.C. 

which is "An Act to Amend the Criminal Code." A~EY
GENERAL 
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(1) (1931) A.C. 310; ante p. 52. 
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[1937] A.C. is referred to in the order of reference. I t probably would 
ATTORNEY- not be contended that the statement of the Minister in the 
GENERAL o r ( j e r 0f reference that the section was enacted to give 

FOE " 

BRITISH effect to the recommendations of the Royal Commission 
v_ bound the Provinces or must necessarily be treated as con-

ATTOKNET- elusive by the Board. But when the suggestion is made 
GENERAL , , . - , . . -, . . , , . , . 

FOR that the legislation was not m truth criminal legislation, 
CANADA, J ^ w a g ^n ^ j ^ g j ^ g merely an encroachment on the Pro-

Seatioii498A vincial field, the existence of the report appears to be a 
Criminal material circumstance. Their Lordships are in agreement 

Code- with the decision of the majority of the Supreme Court. 
They are of opinion that no part of the section is ultra vires: 
and they will humbly advise His Majesty that this appeal 
should be dismissed. 

Solicitors for the Attorney-General for British Columbia: 
Gard, Lyell & Co. 

Solicitors for the Attorney-General for Canada: Charles 
Russell <fe Co. 

Solicitors for the Attorney-General for Ontario and New 
Brunswick: Blake & Redden. 

326 CANADIAN OONSTITUTIONAL DECISIONS 

[19371 A.C. is referred to in the order of reference. It probably would 
A~EY- not be contended that the statement of ·the Minister in the 
GENERAL order of reference that the section was enacted to give 

FOR 
BruTISH effect to the recommendations of the Royal Commission 

CoLUMBIA 
v. bound the Provinces or must necessarily be treated as .con-

ATToRNEY- elusive by the Board. But when the suggestion is made 
GENERAL 

FOR that the legishvtion was not in truth criminal legislation, 
CANADA. but was in ,substance merely ·an encroachment on the Pro

SeCition.498A vincial field, the existence of the report appears to be a 
ofthe- . 1 . Th . L d h' . Criminal matena Circumstance. err or •S 1ps are m agreement 
Code. with the decision of the majority of the Supreme Court. 

They are of opinion that no part of the section is ultra vires: 
and they will 'humbly advise His Majesty ·that this appeal 
should be dismissed. -

Solicitors for the Attorney-General f.or Briltish Columbia: 
Gard, Lyell & Co. 

Solicitors for the Attorney-General for Canada: Charles 
Russell & Co . 

.Solicitors for the Attorney-General for Ontario and New 
Brunswick: Blake & Redden. 



PRIVY COUNCIL 327 

ATTORNEY-GENERAL FOR BRITISH COLUMBIA [193J^A.C. 

v. l£? 
ATTORNEY-GENERAL FOR CANADA ^ 7 

AND OTHERS Jan. 28. 

(1937) A.C. 377 

(Natural Products Marketing Act Case) 

ON APPEAL FROM THE SUPREME COURT OP CANADA 

Canada—Dominion Statute—Constitutional validity—Natural products 
marketing legislation—Powers of Marketing Board—Regulation of 
transactions completed in the Province—"Property and civil rights 
in the Province" affected—Legislation invalid—Provisions not 
severable—British North America Act, 1867 (30 & SI Vict., c. 3), s. 91 
(2); s. 92 (13)—Natural Products Marketing Act, 1934, St, Can. ($4 
& 25 Geo. V, c. 57)—Natural Products Marketing Act Amendment 
Act, 1935, St. Can. (25 & 86 Geo. V, c. 64). 

The Natural Products Marketing Act, 1934, of the Parliament of Canada, 
as amended by the Natural Products Marketing Act Amendment 
Act, 1935, which provided {inter alia) for the establishment of a 
Dominion Marketing Board whose powers included powers to regu
late the time and place at which, and the agency through which, 
natural products to which an approved scheme related should be 
marketed, and to determine the manner of distribution, and the 
quantity, quality, grade or class of the product that should be marketed 
by any person at any time, was ultra vires of the Dominion Par
liament. 

The provisions of the Act, in addition to dealing with the regulation of 
foreign export and inter-Provincial trade, also covered transactions 
in any natural product which were completed within the Province 
and which had no connection with inter-Provincial or export trade. 
The regulation of " trade and commerce" by the Dominion under 
head 2 of s. 91 of the British North America Act, 1867, did not permit 
the regulation of individual forms of trade or commerce confined to 
the Province, and the legislation in question, therefore, in so far as 
it related to matters which were in substance local and Provincial and 
affected " property and civil rights," a subject-matter exclusively 
reserved to the Provincial Legislature under head 13 of s. 92 of the 
British North America Act, was beyond the competence of the 
Dominion Parliament. 

The whole texture of the Act was inextricably interwoven and neither s. 9, 
which dealt with inter-Provincial or export [378] trade, nor Part II, 
which was a genuine exercise of the Dominion legislative authority 
over criminal law, could be contemplated as existing independently of 
the main legislation and must fall with it as being in part merely 
ancillary to it. 

Judgment of the Supreme Court of Canada [1936] Can. S.C.R. 398, 
affirmed. 

* PRESENT:—Lord Atkin, Lord Thankertoa, Lord Maemillan, LQMI 
Wmghit MJR,., and Sir Sidney Rowlatt. 
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[1937] A.C. APPEAL (No. 103 of 1936), by special leave, from a 
ATTORNEY- judgment of the Supreme Court of Canada (June 17, 1936) 
^FOR8^ answering the following question referred to the Court by 
BRITISH Order of the Governor General in Council, dated Novem-

COLUMBIA b e r ^ i g 3 5 : „ I s t h e N a t u r a l P r o d u c t s Marketing Act, 1934, 
AGEMBAL"

 a s a m e n d e d by the Natural Products Marketing Act 
FOR Amendment Act, 1935, or any of the provisions thereof 
_ ' and in what particular or particulars or to what extent, 

Natural ultra vires of the Parliament of Canada? " The scheme of 
Products . 
Marketing the Act is referred to in the judgment of the Judicial Corn

e d mittee. 
The Supreme Court of Canada (Duff C.J., Rinfret, 

Cannon, Crocket, Davis and Kerwin JJ.) unanimously 
answered the question in the affirmative. The judgment 
of the Supreme Court is reported at [1936] Can. S.C.R. 
398. 

1936. November 23, 24 and 26. J. W. de B. Farris K.C. 
and Wilfrid Barton for the Attorney General for British 
Columbia. The Supreme Court unanimously held that the 
Act was ultra vires as a whole on the general grounds, first, 
that it did not come within " trade and commerce " as those 
words were used in s. 91 of the British North America Act, 
and secondly, that it did not come within peace, order and 
good government under s. 91. In effect, what the Chief 
Justice said was that so far as this Act dealt with inter-
Provincial and international trade it was within Dominion 
jurisdiction; but he said that the trouble was that it also 
undertook to deal with trade in its purely local aspects as 
property and civil rights. I t is submitted that there are 
really practical reasons why this legislation should be sup
ported: it was obviously designed to fit in along with Pro
vincial Acts in relation to marketing. Every Province of 
Canada did pass a Provincial Marketing Act expressly to 
dovetail in with the Federal Act. Experience in British 
Columbia showed that the two Acts were working [379] in 
complete accord: the same Board could function in two 
capacities—both as a Federal and as a Provincial Board. As 
a matter of construction the Federal Act should be construed 
as relating only to Federal matters; and if this Board finds 
it necessary to construe the Act as invading the Provincial 
fields, it should be declared invalid only so far as it trenches 
on Provincial matters. [Reference was made to Attorney-
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General for the Commonwealth of Australia v. Colonial 
Sugar Refining Co., Ld. (1), the legislation in question, and 
the Marketing Acts passed by the various Provinces, that 
of British Columbia being the Natural Products Marketing 
(British Columbia) Act, 1934 (24 Geo. V, c. 38).] The only 
controversy is whether it is necessary to say that the whole 
Act must be void, or whether it is sufficient to say that the 
enactment in so far as it relates to matters local and Pro
vincial is beyond the jurisdiction of Parliament: In re The 
Initiative and Referendum Act (2); Great West Saddlery 
Co. v. The King (3); Attorney-General for Manitoba v. 
Attorney-General for Canada (4). The enactment is valid 
to the extent to which it is not in excess of the powers of the 
Dominion Parliament: The King v. Vizzard; Ex parte Hill 
(5), and Willard v. Rawson (6). [Reference was also made 
to Newcastle and Hunter River Steamship Co., Ld. v. 
Attorney-General for the Commonwealth (7).] 

Wilfrid Barton followed. The powers given to the Board 
under s. 4, sub-s. 1, of the Act are in no sense absolute 
powers; they are given only to regulate natural products 
on a condition, that is, when the product has been declared 
a regulated product: and none of these powers come into 
operation until the field for their exercise has been declared. 
The regulated product is a product to which a scheme 
approved under this Act relates. There must therefore be 
a scheme before any of the powers of s. 4, sub-s. 1, come 
into operation. 

[380] The provisions of the Act are clearly severable, as 
the Act provides in s. 26; they are provisions which apply to 
three different things—a scheme dealing with all products, 
which is bad; a scheme dealing with export products, which 
is entirely good; and a scheme dealing with inter-Provincial 
trade, which is likewise good. I t is submitted, first, that 
with regard to all schemes operating within Dominion com
petence, that is, in matters of export and inter-Provincial 
trade, the Act is wholly good; and secondly, that where the 
Act has in toto been adopted by a Provincial Legislature it 

(1) (1914) A J C . 237. (4) (1925) A.C. 561, 567-8. 
(2) (191©) A.C. 935, 944. (5) (1933) 50 O L R . 30, 56, 70. 
(3) (1931) 2 A.C. 91, 124. (6) '(1933) 48 C. L. R . 316, 326. 

(7) (1921) 29 C.L.R. 357, 368. 

[1937] A.C. 

ATTOBNEY-
GENERAL 

FOE 
BRITISH 

COLUMBIA 
v. 

ATTOBNBY-
GENEKAL 

FOB 
CANADA. 

Natural 
Products 
Marketing 

Act 
Case. 
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[1937] A.C. has behind it the whole combined force of the sovereignty 
ATTOENET- of the Dominion and the Province, and is valid. The 

GB*"?AI ' matters dn s. 9 are severable. With regard to s. 22, the 
FOB 

BRITISH criminal section, that is plainly valid and within the com-
COLTJMBIA , . .-, „ 

v. petence oi the Dominion. 
ATTORNEY-

GENEEAL ig. s. Robertson K.C., L. S. St. Laurent K.C., C. P. Plax-
CANADA. ton K.C., Peter Wright and R. St. Laurent for the Attorney-
Nataial General for Canada. The Attorney-General for Canada is 
Products satisfied with the principle enunciated in the reasons for 
a l c t m g t n e judgment of the Chief Justice. He nevertheless sup-
Caae- ports the appeal, because it is submitted that the short 

answer given in the formal judgment really goes beyond 
the reasons expressed by the Chief Justice. The Chief 
Justice and his colleagues came to the conclusion that there 
was nothing of consequence in the statute beyond ss. 3, 4 
and 5. If possible, the formal judgment should be amplified 
to the extent of having it really conform to the reasons for 
judgment enunciated in the Chief Justice's judgment. In 
view of s. 26, Part II is clearly severable from Part I, and 
there is nothing in Part II , or in the reasons for judgment, 
which would entitle one to say that it was not valid legis
lation. The legislation is in substance concerned with the 
regulation of export and inter-Provincial trade and exerts 
control over local trade only as a necessary incident of 
effective regulation of export and inter-Provincial trade: 
the legislation is, therefore, legislation in relation to the 
regulation of trade and commerce under head 2 of s. 91 
of the British North America Act. [On the question of the 
invalidity of certain Provincial Acts dealing with similar 
matters, reference was made to Lawson v. Interior Tree 
Fruit [381] and Vegetable Committee of Direction (1) and 
Lower Mainland Dairy Products Sales Adjustment Com
mittee v. Crystal Dairy, Ld. (2).] Part I I of the present 
Act is a valid enactment, and is comparable with the 
enactment which was held to be valid in the Proprietary 
Articles Trade Association case (3); and the provision in 
s. 22 is exactly similar to the provision in s. 32 of the 
Combines Investigation Act held to be valid in the last 
mentioned case (3). 

(1) (1931) Can. S.CH. 367, 362, (2) (1933) A.C. 168, 176. 
365. (3) (1931) A.C. 310. 
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Justice and his colleagues came to the conclusion that there 
was nothing of consequence in the statute beyond ss. 3, 4 
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judgment enunciated in the Chief Justice's judgment. In 
view of s. 26, Part II is dearly severable from Part I, and 
there is nothing in Part II, or in the reasons for judgment, 
which would entitle one to say that it was not valid legis
lation. The legislation is in substance concerned with the 
regulation of export and inter-Provincial trade and exerts 
control over local trade only as a necessary incident of 
effective regulation of export and inter-Provincial trade: 
the legislation is, therefore, legislation in relation to the 
regulation of trade and commerce under head 2 of s. 91 
of the British North Ameri.ca Act. [On the question of the 
invalidity of certain Provincial Acts dealing with similar 
matters, reference was made to Lawson v. Interior Tree 
Fruit [381] and Vegetable Committee of Direction (1) and 
Lower Mainland Dairy Products Sales Adjustment Com
mittee v. Crystal Dairy, Ld. (2).] Part II of the present 
Act is a valid enactment, and is comparable with the 
enootment which was held to be valid in the Proprietary 
Articles Trade Association case (3); and the provision in 
s. 22 is exactly similar to the provision in s. 32 of the 
Combines Investigation Act held to be valid in the last 
mentioned case (3). 

(1) (1931) Oan. S.C.R. 357, 362, (2) (1933) A.C. 168, 176. 
365. (3) (1931) A.C. 310. 



PRIVY COUNCIL 331 

It has been repeatedly held that all powers proper for 
the self-administration of the Dominion and its Provinces 
were imparted to one or the other of the Legislatures, and 
that what was not in one was of necessity in the other. 
It would seem to be a reasonable construction of the 
powers of the two legislative authorities that having be
tween them the whole of the powers they should be able 
to exercise them in such a way as is proper for the good 
administration of the inhabitants. The King v. Eastern 
Terminal Elevator Co. (1) can be distinguished. [Refer
ence was also made to Caron v. The King (2).] Even if 
s. 5 cannot be supported at all, s. 9 is clearly a valid enact
ment in relation to export and inter-Provincial trade. If ss. 
5, 6, 7 and 8 were eliminated there would still remain the 
Board, its powers, and the scheme under s. 9. Sect. 12 is 
also severable; ss. 13, 14 and 15 are merely ancillary. 
Sects. 5, 6, 7 and 8 are the only ones which can possibly 
offend. 

A. W. Roebuck K.C., A.-G. for Ontario, and / . A. 
Humphries K.C. for the Attorney-General for Ontario. 
If s. 9 stood by itself, with a definition of a regulated 
product, and the formation of the Board, with the market
ing limited to export or inter-Provincial trade, there would 
not be much objection to it from the point of view of 
the Provinces. The Act, however, is undoubtedly an in
vasion of the Provincial field, and s. 9 cannot be severed 
from the Act as it is now before this Board. This Act 
being in its pith and substance one that regulates local 
trade within the Province, s. 9 is only a section [382] to 
give colour, and the whole Act is ultra vires. The Act was 
dressed up in the guise of legislation dealing with export 
and inter-Provincial trade: s. 9 is merely an ancillary or 
incidental provision to the main object of the Act. The 
Parliament of Canada in purporting to legislate for export 
and inter-Provincial trade cannot regulate local trade with
in the Province and appropriate to itself a field in which 
it can exercise no legal authority. 

The appellant contends that in view of the provisions of 
s. 26 as a matter of construction the Act should be con
strued as relating only to Federal matters, and that they 
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It has been repeatedly held that all powers proper for [1937] A.C. 

the self-administration of the Dominion and its Provinces AT';;;EY

were imparted to one or the other of the Legislatures, and GE;:RAL 

that what was not in one was of necessity in the other. BRITrsa 
COLUMBIA It would seem to be a reasonable construction of the v. 

Powers of the two legislative authorities that having be- ATTORNEY
GENERAL 

tween them the whole of the powers they shou~d be able FOR 

to exercise them in such a way as is proper for the good CANADA. 

administration of the inhabitants. The King v. Eastern N;vturaJ 
Products 

Terminal Elevator Co. (1) can be distinguished. [Refer- Marketing 

ence was also made to Caron v. The King (2).] Even if A-ct Case. 
s. 5 cannot be supported at all, s. 9 is clearly a valid ena!Ct-
ment in relation to export and inter-Provincial trade. If ss. 
5, 6, 7 and 8 were eliminated there would still remain the 
Bowrd, its powers, and the scheme under s. 9. Sect. 12 is 
also severable; ss. 13, 14 and 15 are merely ancillary. 
Sects. 5, 6, 7 and 8 are the only ones which can possibly 
offend. 

A. W. Roebuck K.C., A.-G. for Ontario, and I. A. 
Humphries K.C. for the Attorney-General for Ontario. 
If s. 9 stood by itself, with a definition of a regulated 
product, and the £ormation of the Board, with the market
ing limited to export or inter-Provincial trade, there would 
not be much objection to it from the point of view of 
the Provinces. The Act, however, is undoubtedly an in
vasion of the Provincial field, and s. 9 cannot be severed 
from the Act as it is now before this Board. This Act 
being in its pith and substance one that regulates local 
trade within the Province, s. 9 is only a section [382] to 
give colour, and the whole Act is ultra vires. The Act was 
dressed up in the guise of legislation dealing with export 
and inter-Provincial trade: s. 9 is merely an ancillary or 
incidental provision to the main object of the Act. The 
Parliament of Canada in purporting to legislate for export 
and inter-P:wvincial trade cannot regulate local trade with
in the Province and appropriate to itself a field in which 
it can exercise no legal authority. 

The appellant contends that in view of the provisions of 
s. 26 as a matter Qf construction the A'Ct 'Should be con
strued as relating only to Federal matters, and that they 
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[1937] A.C. c a n b e severed, so that that part of the Act which relates 
ATTORNEY- to Federal jurisdiction should remain. I t is submitted that 
^FOB**1, irrespective of any declaration of intention such as is con-
BEITISH tained in s. 26, it is for the Court to determine whether 

v the Act is severable or not having regard to the whole Act 
AGEOTIRAL~

 anc^ * ts m a m features and its real essence. Sect. 26 is 
FOB simply a declaration of good intentions, and such a declara-

ANADA. ^ o n e Xp r e g g e (j m a n ^ c t ^Qgg n o^ k m ( j fae Court. In the 
Natural Australian eases which have been referred to the sections 

rTfMl 11 ifT*f 

Marketing which were severable were sections which could properly 
Q^ be severed. [Reference was made to The King v. Eastern 

Terminal Elevator Co. (1) and Lawson v. Interior Tree 
Fruit and Vegetable Committee of Direction (2).] This 
was an Act designed for the purpose of invading the Pro
vincial field, and to regulate men and companies in com
mercial business in the Provinces, and it was then dressed 
up by putting in s. 9. The whole Act is ultra vires. 
Sect. 22 of the Act is already on the Statute Book under 
s. 498A of the Criminal Code: Part I I is interwoven with 
Part I, which is the main portion of the Act regulating 
trade within the Province, and is ancillary to it. 

Gustave Monetie K.C. for the Attorney-General for 
Quebec. The Act does not regulate anything, it delegates 
the power to a Board to regulate. There are no general 
rules in the Act applicable to trade as such, nor to export 
or inter-Provincial trade. The main objects of the Act were, 
first, to regulate one product at a time, and secondly, to 
regulate the minor [383] details of products without any dis
tinction. [Reference was made to s. 5, sub-s. 4 (a), (b), (d) 
and (/).] The pith and substance of the Act is found in 
s. 4, sub-s. 1 (a), to regulate the minor details of trade 
locally, and in so regulating it there appears to be no rule 
of general concern with regard to inter-Provincial or export 
trade. The provisions which deal genuinely with inter-
Provincial trade are ancillary: ss. 9, 11. The main feature 
about the local Board is that it comes under s. 4, sub-s. 2, 
and it is a local Board which is being created under a 
scheme, and the scheme comes from s. 5. If s. 5 goes, 
then the local Board goes. 

On the question of severance: first, the principle is that 
this Board (the Judicial Committee) is not to amend the 

(1) (1925) Can. S.CR. 434, 446. (2) (19S1) Can. S.C.R. 357, 371. 
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tion expressed in an Act does not bind the Court. In the 
Australian cases which have ibeen referred to the sections 
which were severable were sections which could properly 
be severed. [Reference was made to The King v. Eostern 
Terminal Elevator Co. (1) and Lawson v. Interior Tree 
Fruit and Vegetable Committee of Direction (2) .] This 
was an Act designed for the purpose of invading the Pro
vincial field, and to regulate men and companies in com
mercial business in the Provinces, and it was then dressed 
up by putting in s. 9. The whole Act is ultra vires. 
Sect. 22 of the Act is already on the Statute Book under 
s. 498A of the Criminal Code: Part II is interwoven with 
Part I, which is the main portion of the Act regulating 
trade within the Province, and is ancillary to it. 

Gustave Monette K.C. for the Attorney-General for 
Quebec. The Act does not regulate anything, it delegates 
the power to a Board to regulate. There are no general 
ruleB in the Act applicable to trade as such, nor to export 
or inter-Provincial trade. The main objects of the Act were, 
first, to regulate one product at a time, and secondly, to 
regulate the minor [383] details of products without any dis
tinction. [Reference was made to s. 5, sub-s. 4 (a), (b), (d) 
and (f) .1 The pith and substance of the Act is found in 
s. 4, sub-s. 1 (a), to regulate the minor details of trade 
locally, and in so regulating it there appears to be no rule 
of general concern with regard to inter-Provincial or export 
trade. The provisions which deal genuinely with inter
Provincial trade are ancillary: ss. 9, 11. The main feature 
about the local Board is that it comes under s. 4, sub-'S. 2, 
and it is a local Board which is being created under a 
scheme, and the scheme comes from s. 5. If s. 5 goes, 
then the local Board goes. 

On the question of severance: first, the principle is that 
this Board (the Judicial Committee) is not to amend the 

(1) (1925) Can. S.C R. 434, 446. (2) (1001) Can. S.C.R. 357, 371. 



PRIVY COUNCIL 333 

legislation; secondly, in applying the rule of severance care [1937] A.C. 
should be taken not to change the meaning, for if one sec- ATTORNEY-

tion is taken away it may well be that the meaning of the G E ^ K A L 

rest is changed. The most that can be derived from s. 26 is BRITISH 

that there is there a declaration that Parliament would v. 
probably have enacted separately such sections as would be A Q ^ ^ " 
found separately to be legal. But such a declaration must *»» 
be treated with caution. It is submitted that Part I I is _ 
ancillary and is not severable; it comes within s. 92 (15) of jj^jjjj^ 
the British North America Act. Canada in her Case has Marketing 

Act 
admitted that Part I I is ancillary, and their admission is Case. 
binding on them. The pith and substance of Part I I is to 
provide a helpful function to Part I in making it a crime 
for the intermediary to make an excessive spread. The in
vestigation powers in s. 17 in Part I I are also intended 
solely to be helpful to Part I. Mr. St. Laurent said that the 
power to pass the Act in question now belongs to the 
Dominion under their power to legislate in respect of the 
criminal law, and that it is for the Dominion and not for 
the Province to regulate a combine. That is fallacious, 
because the power to make a crime does not impart the 
power to regulate. As to the possibility of arriving at a 
general scheme of marketing, a Federal Act could be passed 
dealing with export and inter-Provincial trade, and the 
Provinces could pass one dealing with matters of Provincial 
concern, and there could be power in each to [384] dele
gate powers to the other's Board. Quebec does not want its 
local trade to be regulated by the Dominion. 

/ . B. McNair K.C., A.-G. for New Brunswick, and Frank 
Gahan for the Attorney-General for New Brunswick. New 
Brunswick realizes the difficulty in framing, marketing 
schemes, and has in this case passed an Act intended to co
operate with the Dominion Act. The Act has never come 
into operation. Quebec has taken up the same attitude, 
and I adopt the argument of Mr. Monette. The question 
of co-operation with the Dominon has been considered in 
City of Montreal v. Montreal Street Ry. (1), and the infer
ence to be drawn is that although co-operation is possible 
each legislative body must keep strictly to its own sphere. 
With regard to s. 26, the provisions here are distinguishable 

(1) (1912) A.C. 333, 346. 
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ancil1ary and is rrot severable; it comes within s. 9'2 (15) of 
the Briti:sh North America Acrt. Canada in her Case has 
admitted that Part II i:s ancillary, and their admission is, 
binding on them. The pith and substance of Part II is to 
provide a helpful function to Part I in making it a crime 
for the intermediary to make an excessive spread. The in
vestigation powers in s. 17 in Part II are also intended 
solely to be helpful to Part I. Mr. 8t. Laurent said that the 
power to pass the Act in question now belongs to the 
Dominion under their power to legislate in respect of the 
criminal law, and that it is for the Dominion and not for 
the Province to regulate a combine. That is f~allacious, 

because the power to make a crime does not impart the 
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general scheme of marketing, a Federal Act could be passed 
dealing with export and inter-Provincial trade, and the 
Provinces could p3!ss one dealing with matters of Provincial 
concern, and there could be power in each to [384] dele-
gate powers to the other's Board. Quebec does not want its 
local trade to be regulated by the Dominion. 

J. B. JVIcNair K.C., A.-G. for New Brunswick, and Frank 
Gahan for the Attorney-General for New Brunswick. New 
Brunswick realizes the difficulty in framing, marketing 
schemes, and has in this case passed an Act intended to co
operate with the Dominion Act. The Act has never come 
into operation. Quebec has taken up the same attitude, 
and I adopt the argument of Mr. Monette. The question 
of co-operation with the Dominon has been -considered in 
City of Montreal v. Montreal Street Ry. (1), and the infer
ence to be drawn is that although co-operation is possible 
each legislative body must keep strictly to its own sphere. 
With regard to s. 26, the provisions here are distinguishable 
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[1937] A.c. from the provisions in the Australian cases. In those cases 
ATTORNEY- the provision was that there was to be an enactment, but 

GBTOREAL t* i a t ^ w a s n o t to ° P e r a t e m so far as its operation would be 
BRITISH in violation of the provisions of the Constitution: New-

v, castle and Hunter River Steamship Co., Ld. v. Attorney-
ĜBMSRAL" General for the Commonwealth (1); Willard v. Rawson 

FOR (2). In construing an Act of Parliament, with one possible 
^_ ' exception, the rule as to severance would be the same as in 

Natural construing private documents: Attwood v. Lamont (3)— 
Marketing the one qualification is that in restraint of trade cases the 

Case. Courts do not seek to assist the contracting party who 
inserts too wide a restraint, whereas in construing a public 
Act the Courts would, if possible, uphold the validity. 
Applying that principle, the Supreme Court came to a 
right conclusion when they said that this was an Act for a 
coherent scheme. I t is submitted that the whole Act consti
tutes one unit: if part is invalid then the whole Act is 
invalid. 

/ . W. de B. Farris K.C. replied. There is a very close 
analogy between the present case and the Newcastle and 
Hunter River Steamship case (1) on the facts and the issues 
which arose, and the language in the enactment in the latter 
case involved the same matter that is suggested here as 
the [385] reason why there cannot be a severance. The 
Australian case is not only an authority, it is a demonstra
tion—it has been done in that way in Australia. [Refer
ence was made to the Navigation Act, 1913, Acts of the 
Commonwealth, vol. 12, s. 14.] I t is conceded that s. 26 
of the present Act and s. 2, sub-s. 2, of the Australian Act 
are in different words, but in their essentials they both lead 
to the same result. With regard to Attwood v. Lamont (3), 
first, if a covenant which is inseverable has in it an element 
of invalidity as against public policy, it necessarily follows 
that that covenant is invalid; secondly, a different principle 
applies in dealing with Acts of Parliament and private con
tracts. If s. 5 is blue-pencilled out of existence, the Minis
ter can still formulate a scheme under s. 9, and provide in 
the scheme for a local Board. Sect. 4 is perfectly valid 
applied only to inter-Provincial and export trade. Pro-

(1) (1921) 28 C.L.R. 357, 369. (3) (1920) 3 K B . 571, 593. 
(2) (1933) 48 C i R . 316, 326. (4) (1920) 3 KB. 571. 
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exception, the rule as to severance would be the same as in 
construing private documents: Attwood v. Lamont (3)
the one quali:fie<&tion is that in restraint of trade cases the 
Courts do not seek to assist the contracting party who 
inserts too wide a restraint, whereas in construing a public 
Act the Courts would, if possible, uphold the validity. 
Applying that principle, the Supreme Court came to a 
right conclusion when they said that this was an Act for a 
coherent scheme. It is submitted that the whole Act consti
tutes one unit: if part is invalid then the whole Act is 
invalid. 

J. W. de B. Farris K.C. replied. There is a very close 
analogy between the present case and the Newcastle and 
Hunter River Steamship case (1) on the facts and the issues 
which arose, and the language in the enactment in the latter 
case involved the same matter that is suggested here as 
the [385] reason why there cannot be a severance. The 
Australian case is not only an authority, it is a demonstra
tion-it has been done in that way in Australia. [Refer
ence was made to the Navigation Act, 1913, A0ts of the 
Commonwealth, vol. 12, s. 14.] It is conceded that s. 26 
of the present Act and s. 2, sub-s. 2, of the Australian Act 
are in different words, but in their essentials they both lead 
to the same result. With regard to Attwood v. Lamont (3), 
first, if a covenant which is inseverable has in it an element 
of invalidity as against public policy, it necessarily follows 
that that covenant is invalid; secondly, a different principle 
applies in dealing with Acts of Parliament and private con
tracts. If s. 5 is blue-pencilled out of existence, the Minis
ter can still formulate a scheme under s. 9, and provide in 
the scheme for a local Board. Sect. 4 is perfectly valid 
applied {)nly to inter-Provincial and export trade. Pr{)-

(1) (1921) 29 CL.R. 357, 369. 
(2) (1933) 48 CL R. 316, 326. 
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(4) (1000) 3 K.B. 571. 
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visions which might be considered only ancillary in the 
ordinary legislation are not necessarily only ancillary in 
view of the express provisions of s. 26. 

1937. Jan. 28. The judgment of their Lordships was 
delivered by LORD ATKIHT. This is an appeal from the 
Supreme Court on a reference by the Governor General 
in Council, dated November 5, 1935, raising the question 
whether the Natural Products Marketing Act, 1934, as 
amended by the Natural Products Marketing Act Amend
ment Act, 1935, is ultra vires of the Parliament of Canada. 
The Supreme Court unanimously answered the question 
in the affirmative. 

The Act consists of two parts. The first provides for 
the establishment of a Dominion Marketing Board whose 
powers include powers to regulate the time and place at 
which, and the agency through which, natural products to 
which an approved scheme relates shall be marketed, and 
to determine the manner of distribution and the quantity, 
quality, grade or class of the product that shall be market
ed by any person at any time, and to prohibit the marketing 
of any of the regulated products of any grade, quality or 
class. 

[386] There are other regulatory powers which need not 
be further specified. A scheme to regulate the marketing of 
a natural product is initiated by a representative number 
of persons engaged in the production or marketing of the 
natural product. It can be referred by the appropriate 
Minister to the Board, and if they approve the scheme as 
submitted or amended by them, and it is further approved 
by the Minister, the Governor General in Council may 
approve the scheme. It is essential that the Governor 
General in Council shall be satisfied either that the prin
cipal market for the natural product is outside the Prov
ince of production, or that some part of the product pro
duced may be exported. The latter provision makes it 
clear that the regulation may apply to marketing transac
tions in natural products which have nothing to do with 
foreign export or inter-Provincial trade. If the Minister is 
satisfied that trade and commerce in a natural product 
are injuriously affected by the absence of a scheme pre
pared as above he may himself propose a scheme for 
approval of the Governor in Council. The Governor in 
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vrsrons which might be considered only ancillary in the [19371 A.c . ._.,..._, 
ordinary legislation are not necessarily only ancillary in ATTORNEY-
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amended by the Natural Products Marketing Act Amend
ment Act, 1935, is ultra vires of the Parliament of Canada. 
The Supreme Court unanimously answered the question 
in the affirmative. 

The Act consists of two parts. The first provides for 
the establishment of a Dominion Marketing Board whose 
powers include powers to regulate the time and place at 
which, and the agency through which, natural products to 
which an approved scheme relates shall be marketed, and 
to determine the manner of distribution and the quantity, 
quality, grade or class of the product that shaH be market
ed by any person at any time, and to prohibit the marketing 
of any of the regulated products of any grade, quality or 
class. 
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be further specified. A scheme to regulate the marketing of 
a natural product is initiated by a representative number 
of persons engaged in the production or marketing of the 
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Minister to the Board, and if they approve the scheme as 
submitted or amended by them, and it is further approved 
by the Minister, the Governor General in Council may 
approve the scheme. It is essential that the Governor 
General in Council shall be satisfied either that the prin
cipal market for the natural product is outside the Prov
ince of production, or that some part of the product pro
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tions in natural products which have nothing to do with 
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[1937] A.c. Council is given power by order or regulation to regulate 
ATTORNEY- or restrict importation into Canada of a natural product 
GBFOR ̂  w h i c n enters Canada in competition with a regulated prod-
BBHISH uct: and to regulate or restrict the exportation from 

Vm Canada of any natural product. Part II contains pro-
^ENEBAT

 v i s * o n f° r t n e appointment by the Minister of a Com-
FOR mittee who may be entrusted with the duty of investi-
_ ' gating all matters connected with the production or market-

Pr^ulsi *ng °^ n a t u r a l o r regulated products for the purpose of 
Marketing ascertaining the charges made in distribution of a natural 

0 ^ or regulated product. The receipt against the interest of 
the public of an excessive charge is made an indictable 
offence, and there are provisions for the trial of such 
offences. 

There can be no doubt that the provisions of the Act 
cover transactions in any natural product which are com
pleted within the Province, and have no connection with 
inter-Provincial or export trade. It is therefore plain that 
the Act purports to affect property and civil rights in the 
Province, and if not brought within one of the enumerated 
[387] classes of subjects in s. 91 must be beyond the compe
tence of the Dominion Legislature. I t was sought to bring 
the Act within the class (2) of s. 91—namely, The Regula
tion of Trade and Commerce. Emphasis was laid upon those 
parts of the Act which deal with inter-Provincial and export 
trade. But the regulation of trade and commerce does 
not permit the regulation of individual forms of trade or 
commerce confined to the Province. In his judgment the 
Chief Justice says (1): 

The enactments in question, therefore, in so far as they relate to 
matters whidh are in substance local and provincial are beyond 'the juris
diction of Parliament. Parliament cannot acquire jurisdiction to deal in 
the sweeping way in which these enactments operate with such local and 
provincial matters by legislating at the same time respecting external and 
interprovincial trade and committing the regulation of external and inter-
provincial trade and the regulation of trade which is exclusively local and 
of traders and producers engaged in trade which da exclusively local to 
the same authority: The King v. Eastern Terminal Elevator Co. (2). 

Their Lordships agree with this, and find it unnecessary 
to add anything. There was a further attempt to support 
the Act upon the general powers to legislate for the peace, 
order, and good government of Canada. Their Lordships 
have already dealt with this matter in their previous judg-

(1)(1936) Can. S.CH. 412. (2) (1825) Can. S.C.R. 434. 
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gating all matters connected with the production or mrurket-
ing of natural or regulated products for the purpose of 
ascertaining the charges made in distribution of a natural 
or regulated product. The receipt against the interest of 
the public of an excessive charge is made •an indictable 
offence, and there are provisions for the trial ·of such 
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There can be no doubt that the provisions of the Act 
cover transactions in any natural product which are com
pleted within the Province, .and have no connection with 
inter-PrDvincial or export trade. It is therefore plain that 
the Act purports to affect property and civil rrights in the 
Province, and if not brought within one of the enumerated 
[387] classes of subjects ins. 91 must be beyond the compe
tence of the Dominion Legislature. It was sought to bring 
the Act within the class (2) of s. 91-namely, The Regula
tion of Trade and Commerce. Emphasis was laid upon those 
parts of the Act which deal with inter-Provincial and export 
trade. But the regulation of trade and commerce does 
not permit the regulation of individual forms of trade or 
commerce confined to the Province. In his judgment the 
Chief Justice says ( 1) : 
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Their Lordships agree with this, and find it unnecessary 
to add anything. There was a further attempt to support 
the Act upon the general powers to legislate for the peace, 
order, and good government of Canada. Their Lordships 
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(1) (1936) Can. S.C.R. 412. (2) (1925) C.an. S.C.R. 434. 
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ments in this series* and need not repeat what is there [!937] A.C. 
said. The judgment of the Chief Justice in this case is con- ATTORNEY-

clusive against the claim for validity on this ground. In ^^f^ 
the result, therefore, there is no answer to the contention BBEHSH 

that the Act in substance invades the Provincial field and v. 
is invalid. It was, however, urged before us that portions AQ^^[~ 

of the Act, notably s. 9 in the first Part, and the whole of H>R 
Part II, are within the competence of Parliament. Sect. _ 
9 because it only purports to deal with inter-Provincial or p ^ ^ 
export trade; and Part I I because it goes no further than Marketing 
the similar provisions in the Combines Investigation Act, Cagei 

and is a genuine exercise of the Dominion legislative — 
authority over criminal law. Reference [388] was made to 
s. 26 of the Act, which is in these terms: 

If it be found that Parliament has exceeded its powers in the enact
ment of one or more of the provisions of this Act, none of the other or 
remaining provisions of the Act shall therefore be held to be inoperative 
or ultra vires, but the latter provisions shall stand as if they had been 
originally enacted as separate and independent enactments and as the 
only provisions of the Act; the intention of Parliament being to give 
independent effect to the extent of its powers to every enactment and 
provision in this Aot contained. 

It is said that this is a plain indication of the intention of 
the Legislature to pass any portion of the Act which might 
be valid in itself, in however truncated form the whole Act 
is left after rejecting the other portions. Moreover, counsel 
for British Columbia urged the Board to make a declaration 
that it was only so far as authority was conferred on the 
Board to deal with local matters not necessarily ancillary 
to the main power that the Act was ultra vires, and that the 
validity of- each scheme must be determined as matters arise 
under it. No such declaration was asked for from the 
Supreme Court. British Columbia did not even appear at 
the hearing in Canada: and there is no claim for such a 
declaration in the case filed before this Board. I t is of 
special importance in constitutional questions that this 
Board should, if possible, have the assistance of the opinion 
of the members of the Supreme Court: and as a general rule 
the Board will not be prepared in such cases to entertain 
claims for relief which have never been formulated in the 
Dominion Court. In no event, therefore, would they have 
acceded to the request for such a declaration as mentioned 
above. I t does appear that the question of severability 
was raised in the factums of the Dominion and Ontario, 

*See e.g. ante pp. 303-4. 
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and their Lordships were told, and of course accept the 
statement, that this point was mentioned to the Supreme 
Court. I t cannot, they think, have been emphasized, for 
the very careful judgment of the Court makes no mention 
of it. There appear to be two answers. In the first place, 
it appears to their Lordships that the whole texture of the 
Act is inextricably interwoven, [389] and that neither s. 9 
nor Part II can be contemplated as existing independently 
of the provisions as to the creation of a Board and the regu
lation of products. There are no separate and independent 
enactments to which s. 26 could give a real existence. In 
the second place, both the Dominion and British Columbia 
in their Cases filed on this appeal assert that the sections 
now said to be severable are incidental and ancillary to the 
main legislation. Their Lordships are of opinion that this 
is true: and that as the main legislation is invalid as being 
in pith and substance an encroachment upon the Provincial 
rights the sections referred to must fall with it as being in 
part merely ancillary to it. This relieves them from the 
task of deciding whether they would have been justified, 
when dealing with constitutional issues of this importance, 
in giving effect to arguments inconsistent with the reasons 
formally put before the Board in the filed Cases of the 
respective parties. 

The Board were given to understand that some of the 
Provinces attach much importance to the existence of 
marketing schemes such as might be set up under this 
legislation; and their attention was called to the existence 
of Provincial legislation setting up Provincial schemes for 
various Provincial products. I t was said that as the Prov
inces and the Dominion between them possess a totality of 
complete legislative authority, it must be possible to com
bine Dominion and Provincial legislation so that each 
within its own sphere could in co-operation with the other 
achieve the complete power of regulation which is desired. 
Their Lordships appreciate the importance of the desired 
aim. Unless and until a change is made in the respective 
legislative functions of Dominion and Province it may well 
be that satisfactory results for both can only be obtained by 
co-operation. But the legislation will have to be carefully 
framed, and will not be achieved by either party leaving its 
own sphere and encroaching upon that of the other. In the 
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present case their Lordships are unable to support the [1937] A.C. 
Dominion legislation as i t stands. They will therefore ATTORNEY-

humbly advise His Majesty tha t this appeal should be G B ^ A L 

dismissed. BRITISH 
COLUMBIA 

[390] Solicitors for the Attorney-General for British ATTORNEY-

Columbia: Gard, Lyell & Co. ~ GENERAL 
FOR 

Solicitors for the Attorney-General for Canada: Charles CANADA-

Russell & Co. Natural 
Products 

Solicitors for the Attorney-General for Ontario and New " A ^ " 1 8 

Brunswick: Blake & Redden. N C*813-
Solicitors for the Attorney-General for Quebec: Lawrence 

Jones & Co. 
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Jan. 28. 

[1937]A.C. ATTORNEY-GENERAL FOR BRITISH COLUMBIA 
J£.* v_ 

1937 ATTORNEY-GENERAL FOR CANADA 

AND OTHERS 

(1937) A.C. 391 

(Farmers' Creditors Arrangement Act Case) 

ON APPEAL FROM T H E SUPREME COURT OF CANADA 

Canada—Dominion statute—Constitutional validity—Farmers' creditors— 
Proposal for composition, extension of time, or scheme of arrange
ment—Powers of Board of Review—Legislation relating to " bank
ruptcy and insolvency"—Valid—British North America Act, 1867 
(SO & 31 Vict., c. 3), s. 91 (SI); s. 92 (IS) (16)—Farmers' Creditors 
Arrangement Act, 1934, St. Can. (24 & 25 Geo. V, c. 53)—Farmers' 
Creditors Arrangement Act Amendment Act, 1935, St. Can. (25 & 26 
Geo. V, c. 20). 

By the Farmers' Creditors Arrangement Act, 1934, of the Parliament of 
Canada, 'as amended by the Farmers' Creditors Arrangement Act 
Amendment Act, 1935, a procedure was provided whereby {inter alia) 
•a farmer who was unable to meet his liabilities as they became due 
might make a proposal for a .composition, extension of t ime or a 
scheme of arrangement t o his creditors. If the proposal was not 
accepted by the creditors the matter was referred t o a Board of 
Review t o formulate a proposal. If the creditors or the debtor 
declined to approve the Board's proposal the Board might neverthe
less confirm it , and i t was thereupon binding on. t he creditors and 
the debtor:— 

Held, tha t the Act was genuine legislation relating to "bankruptcy and 
insolvency" and was accordingly intra vires of the Dominion Parlia
ment under s. 91, head 21, of the British North America Act, 1867. 

The statutory conditions of insolvency which enabled a creditor or a 
debtor t o invoke the aid of the bankruptcy laws, or the classes to 
which those laws applied, were not intended to be stereotyped under 
head 21 of s. 91 of the British North America Act so as to confine 
the jurisdiction, of the Parliament of Canada to t he legislative pro
visions 'then, existing as regarded .those matters. 

Legislative provisions as t o compositaons, by which bankruptcy was 
avoided, but which assumed insolvency, were properly within- the 
sphere of bankruptcy legislation. 

In re Companies' Creditors Arrangement Act [1934] Can. S.C.R. 669 
•referred to. 

Judgment of the Supreme Court of Canada [1936] Can. S.C.R. 384 
affirmed. 

*PEESBNT:—Lord Atkin, Lord Thankerton, Lord Macmallan, Lord 
Wright M-R., and Sir Sidney Rowlatt. 
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[19371 A.c. ATTORNEY-GENERAL FOR BRITISH COLUMBIA ._.,...__ 
J.C.* 

1937 
'-....-' 

Jan.28. 

V. 

ATTORNEY-GENERAL FOR CANADA 

AND OTHERS 

(1937) A.C. 391 

(Farmers' Creditors Arrangement Act Case) 

ON APPEAL FROM THE SUPREME COURT OF CANADA 

Canada-Dominion statute-Constitutional validity-Farmers' creditors
Proposal for composition, extemion of time, or scheme of arrange
ment-Powers of Board of Review-Legislation relating to "bank
ruptcy and imolvency"-Valid-British North America Act, 1867 
(30 & 31 Vict., c. 3), s. 91 (21); s. 92 (13) (16)-Farmers' Creditors 
Arrangement Act, 1934, St. Can. (24 & 25 Geo. V, c. 53)-Farmers' 
Creditors Arrangement Act Amendment Act, 1935, St. Can. (25 & 26 
Geo. V, c. 20). 

By the Farmers' Cred~<liors Arrangement Act, 1934, of the Parliamoot of 
Canada, ·as amended by the Farmers' Oredi.tors Arrangen:DJel11t Act 
Amendment Act, 1935,. a procedure was .provided whereby (inter alia) 
.a :Earmer who was unable to meet hls Lia;bilities a:s .they becMlle due 
might make a proj)OSa1 £or a .composition, e~toosion of time or a 
scheme ·of aiTangemerut to his creditors. 1f the propooal wa:s not 
acoopted by ·the creditors the matteor was oofoored to. a Board of 
Review rt;o fo.rmu1wte .a proposal. If ·the oCreditnrs Qr the debto:r 
declined to approve the Board's opmposal th"e Boa-rd might I!Jever.the
ress confirm it, and it WM theoreupon binding on ,the creditors and 
the debtor:-

Held, thll!t the A-ot waa genuine legislation Tel~ating •to "bankruptcy and 
illlSOlvency" and was accordingly intra vires of :the Do.minion Parlia
ment under s. 91, head 21, of the British No11Uh America A(lt, 1867. 

The statutory conditions of insolvenoCy whlich eoobled a oreilitor or a 
deb.t.or w inv.ok;e the aid of the bankruptcy 1aws, or rthe classes to 
which those laws ap.plied, were not intended oo be steooo.tYiPed under 
head 21 IQf s. 91 of the British North Amenica .A,(lt so a:s to co.n:fine 
the jurisdiction of t.he Parlirunent of Canada to the legislativ>e poro
VIisions •tihen existing ·aa rega-rded .those matters. 

LegisllaJ!;ive p-rovisions M .to oompooitdooo, by which bankruptcy waa 
avoided, but which oassumed :inoolv.eMy, were properly within the 
sphere of bankrup.tcy legislation. 

In re Companies' Creditors Arrangement Act [1934] Can. S.C.R. 659 
referred vo. 

Judgment of the Sup.reme Court of Canada [1936] Ca-n. S.C.R. 384 
a:ffinned. 

*PRESENT :-Lord Atkin, Lord Thamkerton, Lord MaCllllillan, Lord 
Wright M.R., .and Sir Sidney Rowlatt. 
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[392] APPEAL (No. 104 of 1936), by special leave, U9373A.C. 
from a judgment of the Supreme Court of Canada (June AOTOBNEY-

17, 1936) answering the following question referred to the G B ^ | B A L 

Court by Order of the Governor General in Council, dated BRMISH 

November 18, 1935: "Is the Farmers' Creditors Arrange- 0L™BIA 

ment Act, 1934, as amended by the Farmers' Creditors ATTOBNEY-
' GENERAL 

Arrangement Act Amendment Act, 1935, or any of the pro- FOB 
visions thereof, and in what particular or particulars or to CANADA. 

what extent, ultra vires of the Parliament of Canada?" The Farmers' 
Act provides a procedure whereby a farmer who is unable to Arrangement 
meet his liabilities as they become due may make a proposal Act Case. 
for a composition, extension of time or a scheme of arrange
ment to his creditors. If the proposal is accepted by the 
ordinary creditors and the secured creditors whose rights 
are affected concur, it is submitted to the Court for 
approval. If it is not accepted by the ordinary creditors, 
or if a secured creditor whose rights are affected by it 
does not concur, the matter is referred to a Board of 
Review to formulate a proposal. If the proposal is accept
ed by the creditors and approved by the Court, or if it 
is formulated by the Board of Review and is approved 
by the creditors and the debtor, or if, though not so 
approved, it is confirmed by the Board of Review, it shall 
be binding upon all the creditors and the debtor. The 
relevant sections of the Act are set out in the judgment 
of the Judicial Committee. 

In the Supreme Court of Canada, Duff C.J., Rinfret, 
Crocket, Davis and Kerwin JJ. were of opinion that the 
Statute was intra vires: Cannon J. was of opinion that it 
was ultra vires, except s. 17, which he held was intra vires. 
The judgments of the Supreme Court are reported at 
[1936] Can. S.C.R. 384. 

1936. Nov. 26, 27. / . W. de B. Farris K.C. and Wilfrid 
Barton for the Attorney-General for British Columbia. 
The effect of the Act has been upheld as bankruptcy legis
lation coming under head 21 of s. 91 of the British North 
America Act, 1867—" Bankruptcy and Insolvency." The 
submission of all the Provinces is the same, namely, that 
the Act is not [393] in its pith and substance bankruptcy, 
but is colourable legislation. If it is bankruptcy legislation, 
then it involves the right to interfere incidentally with 
property and civil rights in the Province. If, on the other 
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[1937] A.c. hand, it is not bankruptcy legislation as such, but is only 
ATTOENET- colourable, then the matter undoubtedly comes within 

G
 TOE!AI' P r o P e r t y a n d civil rights in the Province. The fundamental 

BRITISH characteristic of bankruptcy and insolvency legislation is 
v that it is designed in the interests of creditors as a class. 

AGSEAL" ""•* *s *° P r o v ^ e f° r t n e rateable distribution of the assets 
TOE of the debtor among his creditors whether or not the debtor 

CANADA. -g wflijng# -phe p r e s e n t Act, on the contrary, has none of 
Farmers' the characteristics of bankruptcy and insolvency legisla-

Arrangement *ion for the following reasons: (a) I t is designed for the 
Act Case, purpose of keeping the farmer on his farm, and not to 

distribute his assets. (&) I t is not bankruptcy but the 
prevention of bankruptcy, (c) The proceedings of the Act 
are not in course of bankruptcy proceedings, but before 
such proceedings, (d) An act of bankruptcy is not the 
basis of the proceedings, but follows only thereafter in case 
of a failure to carry out a compromise under the Act. 
(e) The proposal of "compromise" so-called is not an ancil
lary of bankruptcy proceedings, but antecedent to and 
independent thereof. (/) The essential proposal for a 
compromise is in its features not a voluntary arrangement 
but a compulsory arrangement imposed by a Board on the 
creditors, (g) Such a scheme is made with a view not of 
the creditors' welfare as a class, or to distribution among 
them. It is made to defeat distribution. It may be with
out regard to their interests and solely in the interests of 
the debtor and with a view to protecting the value of the 
farm, (h) The scheme is not for the protection of the 
creditors, but at their expense, (i) It deals not with the 
assets of the debtor for the benefit of the creditors, but 
with the assets of the creditors for the benefit of the debtor. 
(;) The references in the Act to the Dominion Bank
ruptcy Act are colourable and establish no substantial con
nection between the two enactments, (k) The scheme treats 
a subject-matter which in part in some [394] aspects may 
be ancillary to bankruptcy and insolvency legislation as 
itself the principal or primary subject-matter of legisla
tion. (I) I t has no general relation to bankruptcy and 
insolvency but is special legislation relative to farmers, 
and is or may be restricted to certain Provinces. [Refer-
ference was made to the relevant provisions of the Domin
ion Bankruptcy Act, R.S.C., 1927, c. 11, and to the Act 
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ion Bankruptcy Act, R.S.C., 1927, c. 11, -and to the Act 
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under consideration.] The Act sets up a new scheme [19373 A-c-
which in its purpose is not to administer the farmer's prop- ATTOBNEY-

erty as the assets of his creditors, but to administer it in Gli?>
1!BAI' 

FOB 

defiance of that. [Reference was made to Brewers and BRITISH 

Maltsters' Association of Ontario v. Attorney-General for „_ 
Ontario (1); Croft v. Dunphy (2); Royal Bank of Canada A Q ^ ^ " 
v. Larue (3); L'Union St. Jacques de Montreal v. Belisle FOR 
(4); and Attorney-General of Ontario v. Attorney-General CA^fA-
for the Dominion of Canada (5).] If those authorities, Farmers' 
which show that in all schemes of bankruptcy the basis Arrangement 
of the scheme is the distribution of the assets of the debtor Aot Case-
among the creditors, are sound, the present Act came in as 
an independent Act with its own recital for the purpose not 
to distribute the assets among creditors, but to prevent that 
in order to promote production in Canada by moneys taken 
from the secured creditors and given for the benefit of the 
farmer. [Reference was also made to Attorney-General 
for the Dominion of Canada v. Attorneys-General for the 
Provinces of Ontario, Quebec, and Nova Scotia (6); Attor
ney-General for Alberta v. Attorney-General for Canada 
(7); and Cushing v. Dupuy (8).] I t is the pith and sub
stance of the Act which must be looked at in testing what 
it purports to do. In Attorney-General for Ontario v. Re
ciprocal Insurers (9) it was said that a Statute must be 
judged by its natural and reasonable effect: In City of 
Halifax v. Fairbanks' Estate (10) " i t is the nature and 
general tendency of the tax and not its incidence in particu
lar or special cases which must determine its classification 
and validity.'' The [395] Dominion of Canada does not 
acquire jurisdiction in regard to property and civil rights 
of the farmers merely because they are unable to pay their 
obligations as they arise: the Dominion can only deal 
with the farmer in that connection in the limited field of 
bankruptcy. I t is not claimed that legislation must con
form to what was bankruptcy at federation: it is not con
tended that matters not strictly bankruptcy legislation may 
not be included as ancillary or necessarily incidental. Legis
lation which is the antithesis of bankruptcy, however, such 

(1) (1897) A.C. 231, 236. (6) (1898) A.C. 700, 715. 
(2) (1933) A.C. 156. (7) (1928) A.C. 475, 486. 
(3) (1928) AC. 187, 196. (8) (1880) 5 App. Cas. 409, 415 
(4) (1874) L.R. 6 P.C. 31, 36. (9) (1924) AC. 328, 339. 
(5) (1894) AC. 189. (10) (1928) A.C. 117, 126. 
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[1937] A.C. as the present, cannot be ancillary, and still remains 
ATTOKNBT- within the field of the Province. There is no severable 

GETOEBAL c ^ a u s e m t n e Act a n d t n e legislation is bad in toto. [Refer-
BBITISH ence was made to In re Silver Brothers, Ld. (1), and 
OLTTMBIA grooks-Bidlake and Whittall, Ld. v. Attorney-General for 

ATTORNEY- British Columbia (2).] 
GBNBBAL 

FOB 

CANADA. Wilfrid Barton followed. The passages at p. 471 of 
Farmers' Blackstone's Commentaries, vol. II, c. 31, dealing with 
Creditors << Bankruptcy," show the acid tests of bankruptcy and 
Act Case, insolvency legislation. They are to deliver up the assets 

and the administration of them for the benefit of the 
creditors as a body. It does not follow that because there 
is a form of composition in this Act that that brings it 
into the sphere of bankruptcy; such forms of composition 
have existed even before bankruptcy. The pith and sub
stance of this Act is to prevent bankruptcy in the case of 
a farmer. Then by exempting him from the purview of 
bankruptcy legislation he is at once put back into the 
domain of property and civil rights in which the Dominion 
may not interfere. 

/ . A. Humphries K.C. for the Attorney-General for 
Ontario. The legislation is not bankruptcy and insol
vency: it may have the appearance of that type of legis
lation, but it is debt adjustment legislation, and it falls 
within property and civil rights within the Province. I t 
is not really compromise legislation, but it is, as stated in 
the recital to the Act, to keep the farmer on the land. 
[Reference was made to Ex parte Bischojjsheim. In re 
Aylmer (3); Lucas v. Martin (4); [396] and in re Webb. 
Ex parte Board of Trade (5).] With regard to the position 
of secured creditors, the bankruptcy legislation of Canada, 
which is very much on the same lines as the Imperial 
Bankruptcy Act of 1914, shows that the preservation of 
the rights of the secured creditors is contemplated. The 
present legislation shows that compromises and arrange
ments and schemes are contemplated and are provided for 
the purpose of preserving the rights not only of the debtor 
and the creditors, but for their mutual benefit: Cushing v. 

(1) (1932) A.C. 514, 520. (3) (1887) 19 QBD. 33. 
(2) (1923) A.C. 450, 456-7. (4) (1888) 37 Oh. D. 597, 607. 

(5) (1914) 3 K B . 387, 391. 
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Dupuy (1) ; Royal Bank of Canada v. Larue (2); In re [1937] A.C. 
Alabama, New Orleans, Texas and Pacific Junction Ry. ATTOENBT-

Co. (3). A true compromise is an arrangement between ^ 8 ^ 
parties by which each makes concessions to the other. BBITISH 

The most common kind is one in which a creditor dimin- „. 
ishes the amount of his security. The Chief Justice in this A ^ ^ " 
case said that FOE 
it is not open to dispute in this Court that legislation, in respect of CANADA. 
" compositions and arrangements is a natural and ordinary component TP&rmers' 
of a system of bankruptcy and insolvency," Creditors 
and he referred to In re Companies' Creditors Arrange- Arrangement 
ment Act (4). The main element in that case is that 
there is a benefit to be derived for the general body of 
creditors upon arrangements being made on the consent of 
the majority properly approved by the Court. 

What is the reasonable intent of the Act? What is its 
pith and substance? What is its aim and object? The 
Board of Review is the main teeth of the Act, and that 
Board can really make a new contract, and make a better 
bargain for the farmer. It is really debt adjustment and 
confiscatorial legislation dealing with subject-matters which 
are entirely within the Province—property and civil rights. 

R. S. Robertson K.C., L. S. St. Laurent K.C., C. P. 
Plaxton K.C., Peter Wright and R. St. Laurent for the 
Attorney-General for Canada, were not called upon. 

1937. Jan. 28. The judgment of their Lordships was 
delivered by 

LORD THANKERTON. This appeal, by special leave, chal
lenges [397] the constitutional validity of the Farmers' 
Creditors Arrangement Act, 1934, which was enacted by the 
Dominion Parliament as chapter 53 of the Statutes of 
Canada, 1934. The following question was referred to the 
Supreme Court of Canada by the Governor General in 
Council on November 18, 1935, namely: "Is the Farmers' 
Creditors Arrangement Act, 1934, as amended by the Farm
ers' Creditors Arrangement Act Amendment Act, 1935, or 
any of the provisions thereof, and in what particular or 
particulars or to what extent, ultra vires of the Parlia
ment of Canada?" 

Before the Supreme Court, the argument was presented 
by counsel on behalf of the Attorney-^General for Canada 

(1) (1880) 5 App. Cas. 409, 415. (3) (1891) 1 Oh. 213. 
(2) (1928) A.C. 187. (4) (1934) Can. S.CH. 659. 
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[1937] A.c. a n d on behalf of the Attorneys-General for Ontario, Quebec, 
ATTORNEY- New Brunswick, British Columbia, Manitoba and Sas-
GENERAL k a t chewan. On June 17, 1936, the judgment of the 
BRITISH Supreme Court was delivered, and in the formal order 

w. the opinion of the Court is expressed as foEows: 
ATTORNEY- T h e C M e f J u s t i Mr_ J u a t i c e Rinfret Mr. Justice Crocket, Mr. 

Justice Davis and Mr. Justice Kerwin. are -of 'the opinion that the statute 
CANADA, is intra vires; Mr. Justice Cannon is of the opinion that the statute, 

— except s. 17, is ultra vires and that s. 17 is intra vires. 

Creditors The Attorney-General for British Columbia now appeals 
Arrangement against that judgment, and is supported by the respondent 

' the Attorney-General for Ontario; the Attorney-General 
for Canada defends the judgment. 

The appellant raises no question as to s. 17 of the Act, 
which relates to interest, and falls under head 19 of s. 91 
of the British North America Act of 1867, but he main
tains that the rest of the Act does not truly form legisla
tion relating to "bankruptcy and insolvency," but is an 
invasion of the sphere of the Provincial Legislatures in 
relation to " property and civil rights in the Province" 
or "matters of a merely local or private nature in the 
Province," which is secured to them by heads 13 and 16 
of s. 92 of the British North America Act. 

The appellant submitted that the fundamental character
istic of legislation in relation to bankruptcy and insolvency 
is that it is conceived in the interests of the creditors as 
a class, [398] and provides for distribution of the debtor's 
assets among them, and he maintained that the Act here 
in question is not only lacking in such a characteristic, but 
is inconsistent therewith, and he gave twelve reasons, which 
may be compendiously stated as follows: The Act is mainly 
designed to keep the debtor farmer on the land at the 
expense of his creditors; it deals with a stage prior to bank
ruptcy and insolvency, and is designed to prevent bank
ruptcy by means of a composition which is compulsory on 
creditors and defeats their interests; it deals with assets 
belonging to creditors for the benefit of the debtor; the 
references to bankruptcy are merely ancillary to the main 
design; and the Act has no general relation to bankruptcy 
and insolvency, as it refers to farmers only, and may refer 
to certain Provinces only. 

The long title of the Act of 1934 is " An Act to facili
tate compromises and arrangements between farmers and 
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their creditors." The relevant sections of the Act of 1934, [1937] A.c. 
as amended by the Act of 1935, may now be referred to. ATTOBNEY-

The provisions and rules of the Bankruptcy Act are made Gj ĴjfAL 

applicable by sub-ss. 2 and 3 of s. 2 of the Act, which BRITISH 
. , COLUMBIA 

provide:— v. 
(2) Unless it is otherwise provided or the context otherwise requires, ATTOBNEY-

expressions contained in this Act shall have the same meaning as in the 
Bankruptcy Act, and this Act shall be read and construed as one with the CANADA. 
Bankruptcy Act, but shall have full force and effect notwithstanding any- — 
thing contained in the Bankruptcy Act, and the provisions of the Bank- ^®^ers 

ruptcy Act and Bankruptcy Rules shall, except as in this Act otherwise A ™ 5 ^ J ^ , * 
provided, apply mutatis mutandis in the case of proceedings hereunder Act Case, 
including meetings of creditors. " 

(3) In any case where the affairs of a farmer have been arranged by 
a proposal approved by the Court or "confirmed by .the Board as herein
after provided, Part I of the Bankruptcy Act shall notwithstanding section 
seven thereof thereafter apply to such farmer but only failure on the 
part of such farmer to carry out any of the terms of the proposal shall be 
deemed to be an act of bankruptcy. Provided that such [399] failure shall 
not be deemed an act of bankruptcy if, in the opinion of the Court, such 
act was due to causes beyond the control of such farmer. 

The main provisions of the Act, on which the contro
versy turns, are contained in ss. 6 to 11, which relate to 
compositions, and s. 12, under which a Board of Review 
may be established; these sections provide as follows:— 

COMPOSITIONS 

6. (1) A farmer who is unable to meet his liabilities as they become 
due may make a proposal for a composition, extension of time or scheme 
of arrangement either before or after an assignment has been made. 

(2) Such .proposal shall be filed with the Official Receiver who shall 
forthwith convene a meeting of the creditors and perform the duties and 
functions required by the Bankruptcy Act to be performed by a trustee 
in the case of a proposal for a composition, extension, of time or scheme 
of arrangement. 

7. A proposal may provide for a compromise or an extension of time 
or a scheme of arrangement in relation to a debt owing to a secured 
creditor, or in relation to a debt owing to a peirson who has acquired 
movable or immovable property subject to a right of redemption, but in 
that event the concurrence of the secured creditor or such person, shall 
be required, except in the case of a proposal formulated and confirmed 
by the Board of Review as hereinafter provided. 

8. Whenever a proposal relates to the rights of a secured creditor 
or of a person who has acquired movable or immovable property subject 
to a right of redemption, such creditor or person may value his security 
and shall be entitled to vote only in respect of 'the balance of Ms claim 
after deducting the amount of his valuation; provided, however, that no 
proposal shall be approved by the court which provides for the payment 
to such secured creditor or person on account of such security of any 
amount in excess of his valuation, or for granting to him any new 
security for an amount in excess of his valuation. 
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[1937] A.C. 9. Subsections three and five of section sixteen of the Bankruptcy 
^ ~ ' Act shall not apply in the case of a proposal for a composition, extension 

PPNERAL" °^ ^™16 o r scheme of arrangement made by any farmer. 

F 0 B 10. Whenever a proposal has been approved by the court or whenever 
BBITISH a proposal has been formulated and confirmed by the Board, as here . 

COLUMBIA inafter provided, the court may order the farmer to execute any mortgage, 
A T T * v conveyance or other instrument necessary to give effect to the proposal. 

GENERAL H- W On the filing with the Official Receiver of a proposal, no 
FOB creditor whether secured or unsecured, shall have any remedy against the 

CANADA, property or person of the debtor, or shall commence or continue any pro-
•p, , ceedings under the Bankruptcy Act, or any action, execution or other 
Creditors proceedings for the recovery of a debt provable in bankruptcy, or the 

Arrangement realization of any security unless with leave of the court and on such 
Act Case, terms as the court may impose: Provided, however, tha t the stay of pro-

ceedings herein provided shall not be effective for more 'than ninety days 
from the date of filing of the proposal with the Official Receiver, unless 
the court makes one or more orders extending the time for the purpose 
of any proceedings in connection with the proposal. [1935, Ch. 20, s. 3, 
Am.] 

(2) On a proposal being filed the property of the debtor shall be 
deemed to be under t he authority of the court pending the final disposi
tion of any proceedings in connection with the proposal and the court 
may make such order 'as i t deems necessary for the preservation of such 
property. 

PEOVINCIAL BOARDS OF REVIEW 

12. (1) The Governor in Council may, whenever he considers i t ex
pedient, establish in any province a Board of Review which shall exercise 
in such province the jurisdiction hereinafter provided. 

(2) A Board shall consist of a Chief Commissioner and two Commis
sioners who shall be appointed by the Governor in Council and shall hold 
office during pleasure and shall receive such remuneration as the Governor 
in Council may provide. 

(3) The Chief Commissioner shall be a judge of the court of the 
•province invested with original or appellate jurisdiction [401] in bank
ruptcy by the Bankruptcy Act, and one Commissioner shall be appointed 
as a representative of creditors and one Commissioner shall be appointed 
as a representative of debtors. In t he event of any Commissioner other 
than the Chief Commissioner being unable to hear and deal with any case 
for any reason considered sufficient by the remaining Commissioners, then 
the remaining Com'missioners shall name an ad hoc Commissioner to hear 
and deal with such case with all the powers of the Commissioner whose 
place he takes. I n the event of the Chief Commissioner being unable to 
hear and deal with any case on the request of the other Commissioners 
the Minister shall name an ad hoc Chief Commissioner with all t he powers 
of the Chief Commissioner. [1935, Ch. 20, s. 4, Am.] 

(4) I n any case where t he Official Receiver reports t ha t a farmer has 
made a proposal bu t t ha t no proposal has been approved by the creditors, 
the Board shall, on 'the written request of a creditor or of the debtor, 
endeavour to formulate an acceptable proposal to be submitted t o the 
creditors and the debtor, and the Board shall consider representations on 
the part of those interested. 

(5) If any such proposal formulated by the Board is approved by the 
creditors and the debtor, i t shall be filed in the court and shall be binding 
on the debtor, and all the creditors. 
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ATTORNEY-
GENERAL of time <Jr scrheme of armngemeni made by any farmer. 

FOR 10. Whenever a pmposal has been approved by .the oou:vt or whenever 
BRITISH a proposal has been formulated and •confirmed by the Bo-wxl, as here_ 

CoLUMBIA :inaf·ter provided, the coul't may order the fal'ller to execute any mortgage, 
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Farmers' ceedings under the Bankruptcy Act, or ll.IlY Mtion, exe0ution or other 
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PROVINCIAL BOARDS OF REVIEW 
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for any reason .considered sufficient by the remaining Commissioners, then 
the remairuing Commiffiioners shall name an ad hoc Commissioner rto hear 
and deal with suc:h case with all the powers of the CaiDillisai=er whose 
p!Me he ·takes. In the event of the Chief Commissioner being unoole to 
hear and deal with any .c;ase on the request '()f the other Commissioners 
the Miruister shall name an ad hoc Chief Commissioner with all ;the powers 
of the Chief Commissioner. [1935, Ch. 20, s. 4, Am.] 

(4) In ru1y ,oose where the Official Receiver reports that a. farmer has 
made a proposal but tmt no proposal •has boon a.pproved by the oredirtors, 
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(5) If any such proposal formulruted by the Board is -approved by the 
creditors and the debtor, j,t shall be filed lin. the -court and shall be binding 
on .the debtor. and all the creditors. 
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(6) If the oreditors or the debtor decline to approve the proposal so [1937] A.C. 
formulated, the Board may nevertheless confirm such proposal, either as , ' *"" 

« ATTORNEY-

formulated or as amended by the Board, in which case dt shall be filed PE N E BAT, 
in the Court and shall be binding upon all the creditors and the debtor F 0 E 

as in the case of a proposal duly accepted by the oreditors and approved BRITISH; 
by the Court. [1935, Ch. 20, s. 5, Am.] COLUMBIA 

(7) Every request to formulate a proposal shall be dealt with by the \^^Knrr-
full Board, but a determination of the majority shall be deemed to be the GENERAL 
determination of the Board: Provided that the Board may direct any one FOR 
or more of its members on its behalf to inspect and investigate any or all CANADA. 
circumstances of any request for review and report to the Board. [1935, _ ~~ , 
Ch. 20, s. 6, Am.] Creditors 

[402] (8) The Board shall base its proposal upon the present andArrangement 
prospective capability of the debtor to perform the obligations prescribed Act Case, 
and the productive value of the farm. 

(9) The Board may decline to formulate a proposal in any case where 
it does not consider that it can do so in fairness and justice to the debtor 
or the creditors. 

(10) For the purposes of the performance of its duties and functions 
hereunder a Board shall have the powers of a Commissioner appointed 
under the Inquiries Act. 

(11) Notwithstanding anything contained in 'the Bankruptcy Act, an 
insolvent debtor resident in the Province of Quebec, engaged solely in 
farming or the tilling of the soil, whose liabilities to creditors provable as 
debts under the Bankruptcy Act exceed five hundred dollars, may make 
an assignment for the general benefit of his creditors in any case where 
the Board declines to formulate a proposal and certifies that in its opinion 
the debtors' affairs can best be administered under the Bankruptcy Act. 
[1935, Ch. 20, s. 7, Am.] 

In a general sense, insolvency means inability to meet 
one's debts or obligations; in a technical sense, it means the 
condition or standard of inability to meet debts or obliga
tions, upon the occurrence of which the statutory law 
enables a creditor to intervene, with the assistance of a 
Court, to stop individual action by creditors and to secure 
administration of the debtor's assets in the general interest 
of creditors; the law also generally allows the debtor to 
apply for the same administration. The justification for 
such proceeding by a creditor generally consists in an act 
of bankruptcy by the debtor, the conditions of which are 
defined and prescribed by the statute law. In a normal 
community it is certain that these conditions will require 
revision from time to time by the Legislature; as also the 
classes in the community to which the bankruptcy laws 
are to apply may require reconsideration from time to 
time. Their Lordships are unable to hold that the statu
tory conditions of insolvency which enabled a creditor or 
the debtor to invoke the aid of the bankruptcy laws, or 
the classes to which these laws applied, were intended to be 
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[1937] A.c. stereotyped under head 21 of s. 91 of the British North [403] 
ATTORNEY- America Act so as to confine the jurisdiction of the Par-

G B ^ S " L liament of Canada to the legislative provisions then exist-
BHITISH ing as regards these matters. 
OLUMBIA further, it cannot be maintained that legislative pro-

ATTORNET- vision as to compositions, by which bankruptcy is avoided, 
GENERAL . . , , i . i 

FOR but which assumes insolvency, is not properly within the 
CANADA, gp^grg 0f bankruptcy legislation. {In re Companies' 

Farmers' Creditors Arrangement Act (1).) 
Arrangement It will be seen from the sections above quoted that the 
Act Case. ^ c ^ j ^ g m question relates only to a farmer who is unable 

to meet his liabilities as they become due, and enables him 
to make a proposal for a composition, extension of time or 
scheme of arrangement either before or after an assignment 
has been made, for which a precedent existed in the Cana
dian Bankruptcy Act of 1919. As defined in s. 2, an assign
ment means an assignment made under the Bankruptcy 
Act by a farmer. If the creditors fail to approve of the 
farmer's proposal, the Board of Review, on the written 
request of a creditor or the debtor, is to endeavour to formu
late " an acceptable proposal" for submission to the credit
ors and the debtor; if the creditors or the debtor decline to 
approve the Board's proposal, the Board may nevertheless 
confirm their proposal, and it is to bind the creditors and 
the debtor. 

Subject to the contention by the appellant, now to be 
dealt with, their Lordships are of opinion that these pro
visions fall within head 21 of s. 91 of the British North 
America Act. 

The appellant maintains that the real object of these 
provisions is to keep the farmers on the land for the benefit 
of agricultural production', and that this object is to be 
attained by the operations of the Board of Review, who 
have power to sacrifice the interests of the creditors for the 
benefit of the debtor farmer; he further maintains that 
under s. 7 the secured creditor may be deprived of that 
which is his property. To deal first with the last conten
tion, their Lordships are clearly of opinion that s. 7 does 
not enable any creditor to be deprived of his security, but 
does enable the proposal for composition to provide for the 
reduction of the [404] debt itself, on an extension of time 
for its payment, which is a familiar feature of compositions. 

(1) (1934) Can. S.C.R. 659. 
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The appellant laid stress on the provisions of sub-s. 8 of [1937] A.C. 
s. 12, but that does not appear to their Lordships to be an ATTORNEY-

lllegitimate or unusual element to be taken into account in ^ y ^ " 1 

the consideration of composition schemes, and, indeed, the BRITISH 

retention of the business under the management of the 0L^MBIA 

debtor may well be a consideration in the interests of the ATTOENBT-
GENEBAL 

creditors as well as of the debtor. Its fair application FOR 
appears to be well secured by the provisions of sub-ss. 3, 4 G^°A-
and 9. A judicial Chief Commissioner is provided for under Farmers' 
sub-s. 3; under sub-s. 4 the Board's proposal is to be Arrangement 
designed as an acceptable one to both parties, and this Aot Case-
element is emphasized by sub-s. 9. Their Lordships are 
unable to accept the contention that the Act is not genuine 
legislation relating to bankruptcy and insolvency. 

Accordingly, the appeal fails, and their Lordships will 
humbly advise His Majesty that the appeal should be 
dismissed, without costs, and that the opinion of the 
majority of the Supreme Court should be affirmed. 

Solicitors for the Attorney-General for British Columbia: 
Gard, Lyell & Co. 

Solicitors for the Attorney-General for Canada: Charles 
Rtissell & Co. 

Solicitors for the Attorney-General for Ontario: Blake & 
Redden. 
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ATTORNEY-GENERAL FOR ONTARIO 

v. 

ATTORNEY-GENERAL FOR CANADA 

AND OTHERS 

(And Cross-Appeal) 

(1937) A.C. 405 

(Dominion Trade and Industry Commission Act Case) 

ON" APPEAL PROM T H E SUPREME COURT OF CANADA 

Canada—Dominion Statute—Constitutional validity—Suppression of 
detrimental trade practices—National trade mark—Civil right of novel 
Character—Valid legislation—British North America Act, 1867 
(80 & 81 Vict., c. 8), s. 91 (2); s. 92 (14)—Dominion Trade and 
Industry Commission Act, 1985, St. Can. (25 & 26 Geo. V, c. 59), 
s. 2 (h) ; s. 15, subs. 2, to s. 26. 

Sect. 15, sub-s. 2; ss. 16, 17, and 23 to 26 inclusive, of the Dominion Trade 
and Industry Commission Act, 1935, of the Parliament of Canada, 
which was passed for the purpose of giving effect to certain recom
mendations contained in the Report of the Royal Commission on 
Price Spreads, were intra vires of the Dominion Parliament. Sects. 
20, 21 and 22 of the Act, so far as they were applicable to such of the 
enactments or to offences created by such of 'the enactments enu
merated in s. 2 (h) of *he Act as might be intra vires were not ultra 
vires. 

Sect. 18 of the Act, which provided that the words " Canada S tandard" 
or the initials " CJ3." should be a na/tdonal trade mark, vested in His 
Majesty in right of the Dominion, and that the application of that 
national trade mark to any commodity warranted it to conform to 
the relevant Dominion commodity standard, and s. 19, by which any 
producer or manufacturer or merchant was given permission to 
apply the national trade mark to any commodity provided it con
formed to the appropriate statutory specification, were intra vires of 
the Dominion Parliament under head 2 of s. 91 of the British North 
America Aet, 1867, " t h e regulation of trade and commerce." The 
substance of that legislation was t o define a national mark, and bo 
give the exclusive use of i t to the Dominion so as to provide a 
logical basis for a system of statutory licences to producers, manu
facturers and merchants. The method adopted in s. 18 was to 
create a civil right of a novel character, bu t there seemed to be no 
reason why the legislative competence of the Dominion Parliament 
should not extend to the ereation of juristic rights in novel fields if 
they could be brought fairly within the classes of subjects confided 
to Parliament by the constitution. 

Judgment of the Supreme Court of Canada [1936] Can. S.CR. 379 varied. 

*PEBSENT:—Lord Atkin, Lord Thankerton, Lord Macmillan, Lord 
Wright M.R., and Sir Sidney Rowlatt. 
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ATTORNEY-GENERAL FOR ONTARIO 

V. 

ATTORNEY-GENERAL FOR CANADA 
AND OTHERS 

(And Cross-Appeal) 

(1937) A.C. 405 

(Dominion Trade and Industry Commission Act Case) 

ON APPEAL FROM THE SUPREME COURT OF CANADA 

Canada-Dominion Statute-Constitutional validity-Suppression of 
detrimental trade practices-National trade mark-Civil right of novel 
Character-Valid legislation---British North America Act, 1867 
(30 & 31 Vict., c. 3), s. 91 (2}; s. 92 (14-)-Dominion Trade and 
Industry Commission Act, 1935, St. Can. (25 & 28 Geo. V, c. 59), 
s. 2 (h); s. 15, sub-s. 2, to s. 26. 

Sect. 15, sub-s. 2; ss. 16, 17, and 23 to 26 inclusive, of the Dominion Trade 
and Industry Commission Act, 1935, of the Parliament of Canada, 
which was passed for the purpose of giving effect to certain recom
mendations contained in the Report of the Royal Commission on 
Price Spreads, were intra vires of the Dominion Parliament. Sects. 
20, 21 and 22 of the Act, so far as they were applicable to such of the 
enactments or to offenBes created by such of •the enaotments enu
m-e;rated in s. 2 (h) of 'the Aet as might be intra vires were not ultra 
vires. 

Sect. 18 of the Act, which provided that the words " Canada Standard " 
or the initials "C.S." should be a naroional trade ma.rk, vested in His 
Majesty in right of the Dominion, and that the application of that 
national trade mark to any commodity warranted it to conform to 
the relevant Dominion commodity standard, and s. 19, by which any 
producer or manufacturer or merchant was given permission to 
apply the national trade mark to any commodity provided it con
formed to the appropriate statutory specification, were intra vires of 
the Dominion Parliament under head 2 of s. 91 of the British North 
America Act, 1867, "the regulation of trade and commerce." The 
substan-ce of that Jegis1atioo was •to define a national mark, and to 
give the exclusive use of it to the Dominion so as to provide a 
logical basis for a system of statutory licences to producers, manu
facturers and merchants. The method adopted in s. 18 was to 
create a. civil right of a novel character, but there seemed to be no 
reason why the legislative competence of the Dominion Parliament 
should not extend to the creation of juristic rights in novel fields if 
they could be brought fairly within the classes of subjects confided 
to Parliament by the constitution. 

Judgment of the Supreme Court of Canada [1936] Can. S.C.R. 379 varied. 

*PREBENT:-Lord Atkin, Lord Thankerton, Lord Macmillan, Lord 
W right M.R., and Sir Sidney RDwlatt. 
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[406] APPEAL (No. 105 of 1936) and cross-appeal, by [1937]A.C. 
special leave, from a judgment of the Supreme Court of ATTOENEY-

Canada (June 17, 1936) answering the following question Gea^1' 
referred to the Court by Order of the Governor General in ONTARIO 

Council, dated November 5, 1935: "Is the Dominion Trade ATTOBNEY-

and Industry Commission Act, 1935, or any of the pro- G E N B E M ' 

visions thereof and in what particular or particulars or to CANADA. 

what extent, ultra vires of the Parliament of Canada? " Dominion 
The effect of the relevant sections of the Act, which was Trade and 
passed for the purpose of giving effect to certain recom- Commission 
mendations contained in the Report of the Royal Commis- Case" 
sion on Price Spreads, which had found that there were 
prevalent throughout Canada trade practices which were 
deemed to be detrimental to the interest of the public and 
which should be suppressed, was as follows:— 

Sect. 2. In this Act unless the context otherwise requires: (h) 
"Laws prohibiting unfair trade practices" means the provisions of the 
Agricultural Pests Control Act, The Canada Grain Act, the Combines 
Investigation Act, the Dairy Industry Act, the Electrical Units Act, The 
Electricity Inspection Act, 1928, the Feeding Stuffs Act, the Fertilizer 
Act, the Fish Inspection Act, the Food and Drugs Act, The Fruit, 
Vegetables and Honey Act, the Gas Inspection Act, the Inspection and 
Sale Act, the Live Stock and Live Stock Products Act, The Maple 
Sugar Industry Act, 1930, the Meat and Canned Foods Act, The Natural 
Products Marketing Act, 1934, The Patent Act, 1935, the Petroleum and 
Naphtha Inspection Act, The Precious Metals Marketing Act, 1628, the 
Proprietary or Patent Medicine Act, the Seeds Act, the Trade Mark and 
Design Act, The Unfair Competition Act, 1932, the Water Meters Inspec
tion Act, the Weights and Measures Act, and of sections 404, 405, 406, 
415A and 486 to 504, inclusive, of the Criminal Code, and of this Act 
and regulations under the said Acts, which provisions prohibit acts or 
omissions connected with industry as being fraudulent, misrepresentative 
or otherwise unfair or detrimental to the public interest; 

Sect. 3 establishes a Dominion Trade and Industry Com
mission of three persons. 

[407] Sect. 13 charges the Commission with the admin
istration of the Combines Investigation Act (the constitu
tional validity of which had been unsuccessfully chal
lenged in The Proprietary Articles Trade Association v. 
The Attorney-General jor Canada (1).) 

Sect. 14 empowers the Commission, after investigation, 
to recommend to the Governor in Council for approval 
agreements between persons in a specific industry, in which 
there is wasteful or demoralizing competition, for control-

CD (1931) A.C. 310; ante p. 52. 
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Vegetables and Honey Act, the Gas Inspection Act, the Inspection and 
Sale Act, the Live Stock and Live Stock Products Act, The Maple 
Sugar Industry Act, 1930, the Meat and Canned Foods Act, The Natural 
Products Marketing Act, 1934, The Patent Act, 1935, the Petroleum and 
Naphtha Inspe(}tion Act, The Precious Mmal!l Marketing Act, 1928, the 
Proprietary or Patent Medicine Act, the Seeds Act, the Trade Mark and 
Design Act, The Unfair Competition Act, 1932, the Water Meters Inspec
twn Act, the Weights and Measures Act, and of sections 404, 405, 406, 
415A and 486 to 504, inclusive, of the Criminal Code, and of this Act 
and regulations under the said Acts, which provisions prohibit acts or 
omissions connected with industry as being fra.udulent, misrepresentative 
or otherwise unfair or detrimental to the public interest; 

Sect. 3 establishes a Dominion Trade and Industry Com
mission of three persons. 

[407] Sect. 13 charges the Commission with the admin
istration of the Combines Investigation Act (the constitu
tional validity of which had been unsuccessfully chal
lenged in The Proprietary Articles Trade Association v. 
The Attorney-General for Canada (1).) 

Sect. 14 empowers the Commission, after investigation, 
to recommend to the Governor in Council for approval 
agreements between persons in a specific industry, in which 
there is wasteful or demoralizing competition, for control-

(1) (1931) A.C. 310; ante p. 52. 
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[1937] A.C lmg and regulating prices. The interests of trade and the 
ATTOBNBT- public are protected. The Commission is bound to require 
GBM®AI' persons engaged in the industry to furnish full information 
ONTABIO relating to operations within the industry under the agree-

ATTOBNBY- naents, and may recommend that approval of an agree-
GBNBBAL ment be withdrawn. The parties to an approved agree-
CANADA. ment are protected from prosecution without the consent 

Dominion of the Commission. 
Trade and Sect. 15 charges the Commission with responsibility for 

Commission recommending prosecutions for offences relating to corn-
Act Case. m o di ty standards, and authorizes the Attorney-General for 

Canada to require the Director of Public Prosecutions (an 
official appointed under ss. 21 and 22 of the Act) to insti
tute proceedings for the punishment of any such offence. 
The section also authorizes the Commission to study, in
vestigate, report and advise on questions relating to com
modity standards, grading and the protection of consumers, 
and to report on the desirability of establishing commodity 
standards and grades for any commodity. 

Sects. 16 and 17 require the National Research Council, 
at the Commission's request, to aid the Commission in 
specified ways. 

Sect. 18 makes " Canada Standard " or " C.S." a national 
trade mark, vested in His Majesty in right of the Dominion, 
the application of which to any commodity warrants it to 
conform to the relevant Dominion commodity standard1. 

Sect. 19 authorizes any producer, manufacturer, dealer 
or merchant to apply the trade mark to any commodity 
in accordance with regulations made by the Commission, 
provided that the commodity conforms to the relevant 
standard and that (subject to a dispensing power in the 
Commission in respect [408] of specific commodities) any 
grade designation established by Dominion legislation for 
such commodity is conspicuously applied in accordance 
with the Commission's regulations. 

Sect. 20 requires the Commission to receive and investi
gate complaints of unfair trade practices, with power before 
or after an investigation to recommend prosecution. The 
Attorney-General for Canada, if he concurs, may send the 
recommendation to the Director of Public Prosecutions or 
to the Attorney-General for the Province in which the 
offence is alleged to have been committed. 
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Sects. 21 and 22 provide for the appointment of a [1937] A.C. 
Director of Public Prosecutions to prosecute at the instance ATTOBNEY-

of the Attorney-General for Canada in important or dim- ^ ^ 4 1 , 

cult cases of unfair trade practices prohibited by law, to ONTABIO 

advise or assist provincial Attorneys-General in connection ATTOBNEY-

with the prosecution for such practices, and to assist the G B N B E A L 

. . . FOB 

Commission in investigating allegations or complaints of CANADA. 

such practices, committed or contemplated. Dominion 
Sect. 23 empowers the Commission to invite persons en- Trade and 

gaged in any industry to a conference on practices in the Commission 
industry to determine what practices are unfair and unde- Ac t Case-
sirable, and to make public the general opinion of the 
conference, or the opinion of the Commission, on any trade 
practice considered unfair or undesirable. 

Sect. 24 empowers the Commission to co-operate with 
any board of trade or chamber of commerce in any com
mercial arbitration conducted by or under the authority of 
such board or chamber. 

Sect. 25 obliges the Commission, when required by the 
Governor in Council, to study, investigate, report and ad
vise on questions relating to the general trend of social or 
economic conditions or to any social or economic problem 
of Canada; and to co-operate with the Economic Council 
in any economic investigation. 

Sect. 26 applies the Inquiries Act, the Combines Investi
gation Act and the Tariff Act to inquiries and investiga
tions under the Act, and gives the Commission the powers 
of a commission under the Inquiries Act. 

[409] The Supreme Court of Canada (Duff C.J., Rinfret, 
Cannon, Crocket, Davis and Kerwin JJ.), whose answer 
was expressed to be directed only to those sections of the 
Act upon which they had had the benefit of argument, 
held that ss. 14, 18 and 19 were ultra vires; that ss. 16 and 
17 were not ultra vires; and that ss. 20, 21 and 22 so far 
as they were applicable to such of the enactments, or to 
offences created by such of the enactments enumerated in 
s. 2 (h) as might be intra vires were not ultra vires. The 
judgment of the Supreme Court is reported at [1936] Can. 
S.C.R. 379. 

The Dominion cross-appealed in respect of ss. 18 and 
19, but there was no appeal or cross-appeal against the 
finding that s. 14 was ultra vires. 
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[ 1 9 ! ! l A - C ' 1 9 3 6 - N o v - 12> 1 3- A- w- Roebuck K.C., A.-G. for 
ATTORNEY- Ontario, and / . A. Humphries K.C. for the Attorney-Gen-
GENERAL e r a l f o r 0 n t a r i o _ g e c t _ 20, dealing with "Unfai r Trade 
ONTAKIO Practices," is appealed against by Ontario. The first par t 

ATTORNEY- °f t n e section was upheld so far as s. 2(h) is intra vires. 
GENERAL There is no definition of unfair t rade practices; they are 
CANADA, not confined to what is criminal. There is a distinction 

Dominion between a Parliamentary Committee investigating condi-
Tradeand tions within the Dominion for the purposes of supplying 

Commission Parl iament with information and the appointing of a 
Act Case. Commission for the purpose of interfering with civil rights 

in the Province. The Commission's right to investigate is, 
however, conceded, because the decision in Proprietary 
Articles Trade Association v. Attorney-General for Canada 
(1) is conclusive. This Act provides for an inquiry into 
civil rights, as opposed to the Combines Investigation Act, 
R.S.C., 1927, c. 26: the Proprietary Articles Trade Asso
ciation case (1) . The only ground of objection is tha t it 
permits an investigation into these practices which are 
property and civil rights in the Province. The last sentence 
of s. 20 goes with the next argument on ss. 21 and 22. The 
real objection is in respect of s. 22 (a): t ha t sub-section 
is an invasion of the provisions of s. 92, head 15, of the 
British North America Act, 1867, which reserves to the 
Province the administration of [410] justice. I n this legis
lation there is a constant stepping forward, an encroach
ment which alarms the Provincial authorities. Sect. 23, 
"Fair Trade Conferences," is opposed. I t is submitted tha t 
tha t involves the review of agreements, a criticism of con
tracts, and a criticism and determination as to the desir
ability and fairness of ,a great many trade practices which 
are thought by some to 'be undesirable. Citizens Insurance 
Company of Canada v. Parsons (2) pu t s the review of 
agreements and contracts in the hands of the Provinces 
with a view to controlling industry. Looked a t from the 
standpoint of an inquiry into the persons engaged in in
dustry the enquiry in this Act invades their civil rights; 
looked at from the standpoint of the general public, i t deals 
with mat ters purely local within the Province. Further , 
s. 23 is simply a permissive one in t h a t the Commission 
may invite representative persons engaged in industry to 

(1) (1931) A.C. 310. (2) (1881) 7 App. Cas. 96. 
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(1) (1931) A.C. 310. (2) (1881) 7 App. Cas. 96. 
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a conference to consider commercial practices that prevail [1937] A.C. 
in any such industry, and determine what practices are ATTORNEY-

unfair or undesirable in the interest of the industry, and G K ^ ^ U J 

of any person engaged in such industry, and of the general ONTARIO 

public. This again gives to a Dominion appointed Com- ATTOR'NEY-

mission power, when such a Conference is held, to deter- GENERAL 
FOR 

mine what practices are unfair or undesirable. This is CANADA. 

not " regulation of trade and commerce" under s. 91 (2) D o m ^ j O I 1 

of the British North America Act. I t is dealing with prop- Trade and 
erty and civil rights within the Province, and on a review commissKra 
of agreements, contracts, practices, etc., of any one engaged Act Case. 
in a particular industry, to say what is unfair. In so far, 
therefore, such section is ultra vires of the power of Parlia
ment. 

Sect. 25 sets up a Commission to inquire into the social 
and economic conditions in the Provinces: contracts and 
agreements might come under that: Parsons' case (1); and 
prices and commodities: the Proprietary Articles Trade 
Association case (2); and wages, hours and conditions of 
labour: In re Legislative Jurisdiction over Hours of Labour 
(3)—it was held in that case that the control of hours 
of labour of working people was within the domain of the 
[411] Province. As to s. 26, if the words had been " to 
study and advise " there would have been no objection, but 
the Commission is to investigate, and that is wide enough to 
include investigation into property and civil rights. There is 
no objection to a Parliamentary Committee, but to have a 
standing Board for the purpose of reviewing contracts in 
the Province is undesirable. Sect. 27 gives a plain express 
right to regulate or to interfere in the regulation of prices, 
production and agreements. Sects. 20, 23, 25, 26 and 27 
of the Act are ultra vires. 

J. B. McNair K.C., A.-G. for New Brunswick, and Frank 
Gahan for the Attorney-General for New Brunswick. 
Complaint is now made by New Brunswick of s. 15; s. 17, 
sub-s. 3; and ss. 20, 21, 22, 23 and 27. On the question of 
inquiries and the right to inquire, it is submitted that a 
power to investigate, whether it gives a permissive power 
to investigate or compels the body set up to investigate, 
is only a matter on which the Dominion can pass an Act 

(1) (1881) 7 App. Cas. 96. (2) (1981) A.C. S10. 
(3) (1925) Can. S.C.R. 605. 
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(1) (1881) 7 Ap-p. Oas. 96. (2) (1931) A.C. 310. 
(3) (1925) Can. S.C.R. 505. 
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[19373 A.C. if it is in relation to matters in respect of which the 
ATTORNEY- Dominion can pass legislation. The exclusive power to 
GENERAL investigate any matters which can only be dealt with by 
ONTARIO the Legislatures of the Provinces, in so far as investigation 

ATTORNEY- depends upon the authori ty of an Act of Parliament, is 
GENERAL within the exclusive sphere of the Provincial Legislature 
CANADA, and not within the Dominion sphere: In re The Board of 

Dominion Commerce Act, 1919, and The Combines and Fair Prices 
Tradeand Act, 1919 ( 1 ) ; Lymbum v. Mayland (2) . Sect. 15, along 

Commission with ss. 21 and 22, is impeached as being an interference 
Act Case, ^ t h ^ e administration of justice. If i t is intended to 

invade the duties of the Provincial Attorneys-General 
under s. 92 of the British North America Act, or to con
sider whether he is properly performing those duties, the 
legislation is objectionable. The only point on s. 17, sub-s. 
3, is tha t i t appears to deal with a question of civil rights 
in the Province. The objection to s. 20 is that there 
appears to be nothing in the Act which relates these powers, 
and certainly nothing which restricts these powers, to 
matters which are within Dominion competence. With 
regard to s. 22 (a ) , tha t i t shall be the duty of the Director 
of Public Prosecutions under the superintendence of the 
[412] Minister of Justice to inst i tute criminal proceedings, 
the objection there depends on whether " the refusal or 
failure of any other person " includes the Provincial Attor
ney-General. The objection is on the ground tha t the sub
section seems to set the Director of Public Prosecutions as 
an official to decide whether or not the Provincial Attorney-
General is properly carrying out his duties, and tha t i t 
creates a s ta te of conflict which could no t have been the 
intention of the British North America Act. Sect. 23, 
which deals with " Fair Trade Conferences," enables the 
Commission under Dominion legislation to consider civil 
rights and mat ters merely local without any relation to the 
question whether they come within any head of Dominion 
jurisdiction, and the section is an encroachment on Pro
vincial jurisdiction. Sects. 24, 25 and 26, in so far as they 
provide for investigation by the Commission, are subsidiary 
sections which should fall within the sections held to be 
invalid, a n d they are independently open to objection as 
purporting to give the Commission such wide powers of 

(1) (1822) 1 A.C. 191, 199. (2) (1932) A.C. 318, 325. 
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(1) (1922) 1 A.C. 191, 199. (2) (1932) A.C. 318, 325. 
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investigation as to interfere seriously with the property [1937] A.C 
and civil rights of persons and corporations in the ATTOENHT-
Provinces. GENEBAL 

FOB 
ONTARIO 

R. S. Robertson K.C., L. S. St. Laurent K.C., C. P. v. 
Plaxton K.C., Peter Wright and R. St. Laurent, for the GBNBBAL 

Attorney-General for Canada. Sect. 15—Commodity roB 

Standards—the first portion, and ss. 21 and 22 (a) are — 
justified, among other reasons, by the language in the y ^ ^ 5 
Proprietary Articles Trade Association case (1). All that industry 
flows from the proper construction of the first part of s. 15 Act Case, 
and from s. 22 (a) is that proper action should be taken 
to institute the proceedings in ;the manner in which it is 
proper that proceedings may be instituted, and even if 
the language may be susceptible of a construction which 
would take it beyond that, in dealing with like language 
in other cases this Board has laid down the rule that the 
construction under which it may be competent is the one 
which would be adopted: Attorney-General for Ontario v. 
Reciprocal Insurers (2). It does not mean forcing upon 
the Attorney-General for the Province any advice he may 
be reluctant to accept. As to s, 17, sub-s. 3, it is certain
ly within [413] the province of the Dominion Parliament 
to prescribe the duties of the officers of the public service of 
Canada: O'Connor v. Waldron (3); Attorney-General for 
Ontario v. Attorney-General for Canada (4). Sect. 22 (c) 
would be merely ancillary to s. 20. With regard to " Fair 
Trade Conferences " in s. 23, the conferences are merely 
conferences, no one can be compelled to attend, no one can 
be compelled to give evidence or produce documents. This 
is enabling legislation permitting the Commission to do 
this. Nobody objects to s. 24. As to s. 25—"Economic 
investigation "—the power to investigate is a proper and 
necessary power. I t is conceivable that persons entrusted 
with that power might attempt to exercise it beyond what 
would be a proper exercise of it, and in two Canadian 
eases where attempts were made to obtain injunctions to 
prevent such investigations the Court said that they would 
not presume that the Commission would go beyond its 
powers, and that if it did attempt to do so it could be 

(1) (193.1) A.C. 310. (3) (1985) A.C. 76. 
(2) (1924) 328, 344. (4) (1912) A.C. 571, 588-9. 
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Proprietary Articles Trade Association case ( 1). All that Ind~ 

• ComlD.lSillon. 
flows from the proper construction of the first part of s. 15 Act ease. 
and from s. 22 (a) is that proper action should be taken 
to institute the proceedings in .the manner in which it is 
proper that proceedings may be instituted, and even if 
the language may be susceptible of a construction which 
would take it beyond that, in dealing with like language 
in other cases this Board has laid down the rule that the 
construction under which it may be -competent is the one 
whieh would be adopted: Attorney-General for Ontario v. 
Reciprocal Insurers (2). It does not mean forcing upon 
the Attorney-General for the Province any advice he may 
be reluctant to accept. As to s, 17, sub-s. 3, it is certain-
ly within [413] the province of the Dominion Parliament 
to prescribe the duties of the officers of the public service of 
Canada: O'Connor v. Waldron (3); Attorney-General for 
Ontario v. Attorney-General for Canada (4). Sect. 22 (c) 
would be merely ancillary to s. 20. With regard to "Fair 
Trade Conferences " in s. 23, the conferences are merely 
conferences, no one can be compelled to attend, no one can 
be compelled to give evidence or produce documents. This 
is enabling legislation permitting the Commission to do 
this. Nobody objects to s. 24. As to s. 25-" Economic 
investigation "-the power to investigate is a proper and 
necessary power. It is conceivable that persons entrusted 
with that power might attempt to exereise it beyond what 
would be a proper exercise of it, and in two Canadian 
cases where attempts were made to obtain injunctions to 
prevent such investigations the Court said that they would 
not presume that the Commiesion would go beyond its 
powers, and that if it did attempt to do so it could be 

(1) (1001) A.C. 310. 
(2) (1924) 328, 344. 

(3) (1005) A.C. 76. 
C4) (1912) A.C. 571, 588-9. 
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[1937] A.C. restrained at that time. [In contrasting the Australian 
ATTOENET- and the Canadian constitutions reference was made to 
GENERAL Attorney-General for the Commonwealth of Australia v. 
ONTAEIO Colonial Sugar Refining Co. (1).] The onus is upon any-

ATTOENET-
 o n e challenging the validity of this legislation to show that 

GENERAL ^ j g a n encroachment on the Provincial legislative powers. 
FOB . . 

CANADA. The holding of s. 25 intra vires does not imply that there 
Dominion m ight n ° t be tasks set to the Commission which would be 
Trade and outside the scope of the section. There is undoubtedly a 

Commission field within which this section could operate, and it is fair 
Act Case. ^0 a s s u m e that the Governor-General in Council would 

not attempt to authorize investigations outside the field 
of knowledge that is pertinent to the Government of Can
ada in the proper discharge of its duties. Sect. 26 is the 
enabling section: it is contended that the Commission, 
when properly authorized under the Act to conduct an 
investigation, shall have the power provided by s. 26 to 
make that investigation effective. 

Sects. 18 and 19, which are the objects of the cross-
appeal, provide for a Canada Standard and make it an 
offence to use [414] that standard otherwise than as pro
vided in the sections. Those sections are enactments in rela
tion to the regulation of trade and commerce. They relate 
also to the protection of industrial property as denned in 
the International Convention in that behalf signed at 
The Hague on November 1, 1925 (Canadian ratification 
deposited May 1, 1928). The sections also relate to the 
criminal law; and at the time of confederation the regula
tion and protection of trade marks was dealt with in 
statutes relating to the criminal law. Further, ss. 18 and 
19 relate to a matter of international, as well as national, 
concern and are, therefore, enactments in relation to the 
peace, order and good government of Canada within the 
scope of the residuary power of the Parliament of Canada. 
The subject-matter of ss. 18 and 19 transcends Provincial 
legislative authority. [Reference was made to the Pro
prietary Articles Trade Association case (2); the Board of 
Commerce Act case (3); and Lawson v. Interior Tree Fruit 
and Vegetable Committee of Direction (4).] The Produce 

(1) (1914) A.C. 237, 262. (3) (1922) 1 A.C. 191, 198. 
C2) (1931) A.C. 310. (4) (1931) Can. S.C.R. 367, 364. 
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(1) (1914) A.C. 237, 252. 
(2) (1931) A.C. 310. 

(3) (1922) 1 A.C. 191, 198. 
(4) (1931) Can. S.C.R. 357, 384. 
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Marketing Act of British Columbia was held to be invalid [1937] A.C. 
Provincial legislation as dealing with a mat ter of trade and ATTOHNKT-

commerce which was of more than Provincial concern. G E N E B A L 

FOB 

There must be cases which would require both Federal ONTABIO 

and Provincial action in order to be dealt with completely, ATTOBNBT-

Sects. 18 and 19 declare what the Canada Standard is in- GENERAL 

tended to represent, and penalize whosoever offers a com- CANADA. 

modity so marked if i t is fraudulently marked: all tha t Dominion 
could have been done in a prohibitive form by proper sec- Trade and 
tions in the Criminal Code. If Parl iament decides tha t a Commission 
harmful practice should be suppressed in the public interest, ' A c t Case-
i t is proper criminal law. This is something which is ieally 
outside any of the heads of s". 92 of the British North 
America Act. Quebec could set up a Quebec standard for 
intra-State t rade: this in no way restricts the rights of the 
Provinces. There is no invasion of any exclusive field of 
Provincial jurisdiction. 

Roebuck K.C. replied. The combined effect of the judg
ment in Attorney-General for the Commonwealth of Aus
tralia [415] v. Colonial Sugar Refining Co. (1) is tha t an 
Act of a general character permitt ing the Commission to 
ask all sorts of questions, some of which might be inside 
and some outside of the constitutional rights of the Aus
tralian Commonwealth, was ultra vires of the Common
wealth. T h a t is almost on all fours with the present legis
lation—an Act permitting an investigation into social and 
economic conditions which may or may not be within 
Dominion jurisdiction, and which, on the other hand, may 
or may not be within Provincial jurisdiction, is ultra vires 
of the Dominion Legislature. With regard to the cross-
appeal, the legislation appears to be harmless and in the 
public interest. 

Gahan, in reply, and dealing with the cross-appeal: The 
position of the Attorney-General for New Brunswick is not 
directed so much to the particular effect of these two sec
tions, 18 and 19, as to the ground on which the Dominion 
seeks to justify them. 

[Reference was also made to Citizens Insurance Com-pany 
of Canada v. Parsons ( 2 ) ; Attorney-General for Ontario 
v. Attorney-General for the Dominion ( 3 ) ; John Deere 

(1) (1914) A.C. 237, 257. (2) 7 App. Oas. 96, 111. 
(3) (1896) A.C. 348, 362. 
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[1937] A.C. Plow Co. v. Wharton (1); In re The Board of Commerce 
ATTORNEY- Act, 1919, and The Combines and Fair Prices Act, 1919 

G^fM' (2)> Attorney-General for British Columbia v. Attorney-
ONT'ABIO General for Canada (3); and Proprietary Articles Trade 

ATTORNEY- Association v. Attorney-General for Canada (4).] 
GENERAL 

FOB 

CANADA. 1937. Jan. 28. The judgment of their Lordships was 
Dominion delivered by 
Trade and 
Industry 

Commission LORD ATKIN.—This is an appeal and cross-appeal from 
ct^ase. a j u c i g m e n t 0f ^ 3 Supreme Court on a reference by the 

Governor General in Council, dated November 5, 1935, 
asking whether The Dominion Trade and Industry Com
mission Act was ultra vires of the Parliament of Canada. 
The unanimous answer of the Supreme Court, which was 
expressed to be directed only to those sections of the Act 
upon which they [416] had the benefit of argument, was 
that ss. 14, 18, and 19 were ultra vires, that ss. 16 and 17 
were not ultra vires: and that ss. 20, 21 and 22 so far as they 
were applicable to such of the enactments, or to offences 
created by such of the enactments, enumerated in s. 2 (h) 
as might be intra vires were not ultra vires. The Board were 
invited in argument to deal with ss. 23-26 inclusive, which 
are not referred to in the judgment of the Supreme Court, 
presumably because no argument upon them was addressed 
to the Court. Except on one point—namely, as to the 
validity of ss. 18 and 19, their Lordships agree with the 
judgment of the Supreme Court and the reasons given by 
the Chief Justice, with which the other learned judges con
curred. Sect. 15, sub-s. 2; ss. 16, 17 and 20 appear to be 
legitimate provisions for Ascertaining whether criminal acts 
have been committed. Sect. 22 (o) was said to take out 
of the control of the Law Officers of the Province the con
duct of the criminal proceedings referred to in the section. 
If so, it was said to encroach upon s. 92 (14): the Admin
istration of Justice in the Province. A similar objection 
was made to the latter part of s. 20. The answer in respect 
of both sections is that the contention is based upon a 
construction of the section which the words do not bear. 
Nothing in the section gives either the Attorney-General 

(1) (1915) A.C. 330, 3 « . (3) (1924) A.C. 222. 
(2) (1922) 1 A.C. 191,198, 201. (4) (1931) A.C. 310, 326. 
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for Canada, or the Director of Public Prosecutions any [1937] A.C. 
authority other than to commence proceedings in accord- ATTQSNBT-

ance with the law of the Province, and thereafter to give Gl?!!!EAI' 
such assistance to the authorities of the Province as is ONTABIO 

within the existing rights of persons in such case, and as ATTOBNEY-

may be acceptable to the authorities. Sects. 23 to 26 GENBBAL 

appear to define the power of the Commission, and to give CANADA. 

them no rights of interfering with rights or property in ^ ^ r ^ 
the Province, except possibly powers under s. 26 which Trade and 
are of like validity with the powers given by the valid Commission 
Dominion Acts there referred to. Act Case. 

The only remaining question is as to the validity of 
ss. 18 and 19, which is the subject-matter of the cross-
appeal, and in this matter only their Lordships find them
selves in disagreement with the judgment of the Supreme 
Court. Sect. 18, sub-s. 1, provides that 

the words "Canada [417] Standard" or the initials "C.S." shall 
be a national trade-mark and the exclusive property in and the 
right to the use of such trade-mark is thereby declared to be vested 
in His Majesty in the right of the Dominion 

By sub-s. 2 such national trade-mark as applied to any 
commodity pursuant to the provisions of that Act or any 
other Act of the Parliament of Canada is to constitute a 
representation that such commodity conforms to the re
quirements of a specification of a commodity standard 
established under the provisions of any Dominion Act. 
By s. 19, sub-s. 1, any producer, or manufacturer or mer
chant is given permission to apply the national trade
mark to any commodity provided it conforms to the 
appropriate statutory specification, and by sub-s. 2 it is 
made an offence to apply the mark to any commodity in 
violation of the prescribed conditions. 

There exists in Canada a well established code relating 
to trade-marks created by Dominion statutes, to be found 
now in the Trade Marks and Designs Act, R.S.C., 1927, 
c. 201, amended by S.C. 1928, c. 10. I t gives to the pro
prietor of a registered trade-mark the exclusive right to 
use the trade-mark to designate articles manufactured or 
sold by him. I t creates, therefore, a form of property in 
each Province and the rights that flow therefrom. No one 
has challenged the competence of the Dominion to pass 
such legislation. If challenged one obvious source of 
authority would appear to be the class of subjects enu-
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[1937] A.C. merated in s. 91 (2), the Regulation of Trade and Com-
ATTOBNBT- merce, referred to by the Chief Justice. There could hardly 

GFOREAI' ke a more appropriate form of the exercise of this power 
ONTAEIO than the creation and regulation of a uniform law of trade-

ATTORNET- marks. But if the Dominion has power to create trade-
GENBEAL mark rights for individual traders, it is difficult to see why 

FOE 

CANADA, the power should not extend to that which is now a usual 
Dominion f e a t u r e of national and international commerce—a national 
Trade and mark. It is perfectly true, as is said by the Chief Justice, 

Commission that the method adopted in s. 18 is to create a civil right 
Act Case. 0f a novel character. Ordinarily, a trade-mark gives rights 

only when used in connection with goods manufactured or 
sold by the person who has the right to use the mark. A 
trade- [418] mark "in gross" would be an anomaly. And it 
obviously is not contemplated that the Crown should have 
any proprietary interest in the goods to which the mark 
vested in the Crown is to be applied. But there seems no 
reason why the legislative competence of the Dominion 
Parliament should not extend to the creation of juristic 
rights in novel fields, if they can be brought fairly within 
the classes of subjects confided to Parliament by the con
stitution. The substance of the legislation in question is 
to define a national mark, to give the exclusive use of it to 
the Dominion so as to provide a logical basis for a system 
of statutory licences to producers, manufacturers and mer
chants. To vest the " exclusive property " in the mark in 
His Majesty is probably no more than to vest " the use 
of" the mark in His Majesty. I t may afford a useful 
civil protection for the mark when it is violated in Canada 
by persons who have not violated the somewhat restricted 
prohibition of the penal sub-section (which only applies to 
persons who " apply " the mark to commodities), or vio
lated abroad, where the penal provisions of the law of 
Canada could not be applied at all. I t may be noticed 
that s. 53 of the Trade Marks and Designs Act, R.S.C., 
1927, e. 201, appears to afford protection in Canada to 
trade-marks owned by foreign associations though held by 
them " in gross." For the reasons above given the legis
lation appears to their Lordships to be within the compe
tence of the Dominion Parliament. No appeal was direct
ed to the Board as to the answer to s. 14. Their Lordships 
therefore will humbly advise His Majesty that the appeal 
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be dismissed and the cross-appeal be allowed, and that the Ei937]A.c. 
answers be varied as to ss. 18 and 19 by stating that the 
sections are not ultra vires, and by adding that as to ss. 23 
to 26 inclusive these sections are not ultra vires. 

Solicitors for the Attorney-General for Ontario and for the 
Attorney-General for New Brunswick: Blake & Redden. 

Solicitors for the Attorney-General for Canada: Charles 
Russell & Co. 

ATTORNEY-
GENERAL 

FOB 
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v. 
ATTORNEY-

GENERAL 
FOR 

CANADA. 
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Commission 
Act Case. 
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1938 

Jan.24. 

[1938]A.c. TORONTO CORPORATION APPELLANTS; 

J.C.* AND 

YORK CORPORATION RESPONDENTS. 

ATTORNEY - GENERAL FOR ON-1 T 

m , B T A . } INTERVENERS. 
TARIO AND ANOTHER f 

(1938) A.C. 415 

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO 

Canada (Ontario)—Ontario Municipal Board—Primarily an administra
tive body—Not validly constituted to receive judicial authority— 
Severability—Powers of examination, inspection and discovery of 
documents—Ontario Municipal Board Act, 1932 (22 Geo. V, c. 27), 
ss. 41-46, 54, 59—Township of York Act, 1936 (1 Edw VIII, c. 88), 
s. 2—British North America Act, 1867 (SO & 81 Vict., c. S), ss. 96, 
99, 100. 

In 1916 the respondent corporation entered into an agreement with the 
appellant corporation whereby the latter agreed to supply water to 
the respondents on terms including payment at the rate of 20 cents 
iper 1,000 gallons. In 1936, on an application by the respondents to 
the Ontario Municipal Board to vary the rate for water supplied, 
made pursuant to s. 2 of the Township of York Act, 1936, which 
provided (inter alia) that notwithstanding the .provisions of the agree
ment of 1916 the Municipal Board should have jurisdiction to vary 
and fix the rates and to hear and determine any such application, 
the Municipal Board made an order directing the appellants to make 
discovery on oath of documents, authorizing the respondents to enter 
upon and inspect the appellants' waterworks system, and directing the 
appellants' Commissioner of Works to submit to be examined upon 
oath. The appellants having alleged that the Ontario Municipal 
Board was invalidly constituted to make such an order:— 

Held, that the Ontario Municipal Board is primarily, in pith and sub
stance, an administrative body. The members of the Municipal 
Board not having been appointed in accordance with the provisions 
of ss. 96, 99 and 100 of the British North America Act, 1S67, which 
regulate the appointment of judges of Superior, District and County 
Courts, t,he Board is not validly constituted to receive judicial author
ity. Assuming that the Ontario Municipal Board Act, 1932, which set 
up the Board, does by some of its [416] sections purport to constitute 
the Board a Court of Justice analogous to a Superior, District or 
County Court, it is to that extent invalid. There is, however, nothing 
to suggest that the Board would not have been granted its adminis
trative powers without the addition of the alleged judicial powers, 
and although, therefore, such parts of the Act of 1932 as purport to 
vest in the Board the functions of a Court have no effect, they are 
severable, and the Board is validly constituted for the performance 
of its administrative functions. 

*PEESENT:—Lord Atkin, Lord Thankerton, Lord Macmillan, Lord 
Wright, and Lord Maugham. 
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oath. The appellants having alleged that the Ontario Municipal 
Board was invalidly constituted to make such an order:-
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Board not having been a-ppointed in accordance with the provisions 
of ss. 96, 99 and 100 of the ·British North America Act, 1867, whioo 
regulate the appointment of judges of Superior, District and County 
Courts, t.he Board is not validly constituted to receive judicial author
ity. Assuming that the Ontario Municipal Board Act, 1932, which set 
up the Board, does by some of its [416] sections purport to constitute 
the Board a Court of Justice analog<Jus to a Superior, District or 
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vest in the Board the functions of a Court have no effect, they are 
severable, and the Board is validly constituted for the iJerformance 
of its administrative functions. 

*PREBENT:-Lord Atkin, Lord Thankerton, Lord Macmillan, Lord 
Wright, and Lord Maugham. 
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The Municipal Board's powers of examination, inspection and discovery [1938] A.C. 
of documents, even though couched in terms of similar powers of a _,̂ _> ' 
Court of Justice, are not inconsistent with the powers of an adminis- COEPOBATION 
trative body whose duty it is to ascertain the facts with which they v. 
are dealing. YOBK 

COKPOBATION 
Further, assuming that the first part of s. 2 of the Township of York Act, 

1936, purported to confer a judicial function on the Board, it was 
inoperative, but the second part related to an administrative func
tion—the varying and fixing of the rate—and was severable. The 
order made by the Ontario Municipal Board was accordingly valid. 

Proprietary Articles Trade Association v. Attorney-General for Canada 
[1931] A.C. 310, and O'Connor v. Waldron [1935] A.C. 76, referred to. 

Judgment of the Court of Appeal for Ontario [1937] O.R. 177, affirmed. 

APPEAL (No. 37 of 1937), by special leave, from a judg
ment of the Court of Appeal* for Ontario (December 4, 
1936), dismissing an appeal from an order of the Ontario 
Municipal Board (September 23, 1936). 

In 1916 the respondents, the Corporation of the Town
ship of York, entered into an agreement with the appel
lants, the City of Toronto Corporation, whereby the appel
lants agreed to supply water to the respondents on terms, 
including payment at the rate of 20 cents per 1,000 gallons. 
The agreement, which contained a provision that the rate 
might be altered by agreement or by arbitration, was con
firmed by an Act of the Ontario Legislature, 1917 (7 Geo. 
V, c. 98). In 1936, that Legislature passed the Township 
of York Act (1 Edw. VIII, c. 88), which by s. 2 provided 
that notwithstanding the provisions of the agreement of 
1916, " either party to the said agreement may from time 
" to time apply to the Ontario Municipal Board to vary 
" the rates to be charged for water supplied by the said 
" City Corporation under the terms of the said agreement 
" or to settle any differences arising [417] between the 
" parties to the said agreement as to the construction there-
" of, or as to any matters relating to or arising out of the 
" agreement, and the Ontario Municipal Board shall have 
"jurisdiction to vary and fix the said rates, and to hear 
" and determine any such application, and the decision of 
" the said Board on any such application shall be final and 
" conclusive and shall not be subject to appeal." 

An application was made by the respondents to the 
Municipal Board in pursuance of that Act to vary the rate 
for water supplied, and it was in respect of that application 
that the Municipal Board made the order now complained 
of, ordering the appellants to make diseovery on oath of 
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ship of York, entered into an agreement with the appel
lants, the City of Toronto Corporation, whereby the appel
lants agreed to supply water to the respondents on terms, 
including payment at the rate of 20 cents per 1,000 gallons. 
The agreement, which contained a provision that the rate 
might be altered by agreement or by arbitration, was con
firmed by an Act of the Ontario Legislature, 1917 (7 Geo. 
V, c. 98). In 1936, that Legislature passed the Township 
of York Act (1 Edw. VIII, c. 88), which by s. 2 provided 
that notwithstanding the provisions of the agreement of 
1916, "either party to the said agreement may from time 
" to time apply to the Ontario Municipal Board to vary 
" the rates to be charged for water supplied by the said 
" City Corporation under the terms of the said agreement 
" or to settle any differences arising [ 417] between the 
"parties to the said agreement as to the construction there
" of, or as to any matters relating to or arising out of the 
"agreement, and the Ontario Municipal Board shall have 
" jurisdiction to vary and fix the said rates, and to hear 
" and determine ·any such application, and the decision of 
" the said Board on ·any such application shall be final and 
"conclusive and shall not be subject to appeal." 

An application was made by the respondents to the 
Municipal Board in pursuance of that Act to vary the rate 
for water supplied, and it was in respect of that application 
that the Municipal Board made the order now complained 
of, ordering the appellants to make discovery on oath of 
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[1938] A.C. documents, authorizing the respondents to enter upon and 
TORONTO inspect the appellants' waterworks system, and directing 

CORPORATION ^ apperjants> Commissioner of Works to submit to be 
YORK examined upon oath touching his knowledge of the matters 

CORPORATION . 
m question. 

In answer to the application the appellants pleaded 
(inter alia) that s. 2 of the Township of York Act, 1936, 
was ultra vires the Legislature of Ontario, and that the 
Ontario Municipal Board had no jurisdiction to hear the 
application or to vary the rates, and that the members of 
the Municipal Board had no jurisdiction to make and en
force the order, not having been appointed by the Governor 
General in accordance with the provisions of s. 96 of the 
British North America Act, 1867. 

The Court of Appeal for Ontario (Rowell, C.J.O., Riddell, 
Middleton, Fisher and Henderson JJ.A.) held that the order 
was valid, though they were also of opinion that the Act 
conferring jurisdiction was in part ultra vires as an attempt 
to confer judicial powers on the Municipal Board, but that 
such part was severable from that part which related to an 
administrative function—the power to vary and fix the 
rates. The appeal is reported at [1937] O.R. 177. 

1937. Nov. 26, 29, 30; Dec. 2. W. N. Tilley K.C. and 
C. M. Colquhoun K.C. (both of the Ontario Bar) for the 
appellant corporation. This appeal raises questions as to 
the jurisdiction of commissions appointed to do mainly 
administrative acts, but having coupled with those powers 
exceptionally [418] broad powers of a judicial character. 
In 1906 the Ontario Legislature set up the Ontario Rail
way and Municipal Board, the predecessor of the present 
Ontario Municipal Board, and the question has frequently 
arisen in Ontario whether all the powers entrusted to the 
former Board could be exercised by members appointed by 
the Provincial Legislature, or whether it was neccessary 
that, to exercise some of the powers, they should be 
Dominion appointees. The same question arose in respect 
of the present Municipal Board, which was set up by the 
Ontario Municipal Board Act, 1932. That Act, it is sub
mitted, confers judicial functions on the Board, the mem
bers of which are not appointed by the Governor General 
as required 'by s. 96 of the British North America Act, 
1867, and is ultra vires the Provincial Legislature. [Refer
ence was made to the British North America Act, 1867, ss. 

&68 CANADIAN CONSTITUTIONAL DECISIONS 

[19381 A.C. documents, authorizing the respondents to enter upon and ._,_, 
ToRoNTo inspect the appellants' waterworks system, and directing 

CoRPO:TrON the appellants' Commissioner of Works to submit to be 
YoRK examined upon oath touching his knowledge of the matters 

CoRPORATION • t" _ m ques wn. 

In answer to the application the appellants pleaded 
(inter alia) that s. 2 of the Township of York Act, 1936, 
was ultra vires the Legislature of Ontario, and that the 
Ontario Municipal Board had no jurisdiction to hear the 
application or to vary the rates, and that the memlbers of 
the Municipal Board had no jurisdiction to make and en
force the order, not having been appointed by th'e Governor 
General in accordance with the provisions of s. 96 of the 
British North America Act, 1867. 

The Court of Appeal for Ontario (Rowell, C.J.O., Riddell, 
Middleton, Fisher and Henderson JJ.A.) held that the order 
was valid, though they were also of opinion that the Act 
conferring jurisdiction was in part ultra vires as an attempt 
to confer judicial powers on the Municipal Board, but that 
such part was severable from that part which related to an 
administrative function-the power to vary and fix the 
rates. The appeal is reported at [1937] O.R. 177. 

1937. Nov. 26, 29, 30; Dec. 2. W. N. Tilley K.C. and 
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arisen in Ontario whether all the powers entrusted to the 
former Board could be exercised by members appointed by 
the Provincial Legislature, or whether it was neccessary 
that, to exercise some of the powers, they should be 
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PRIVY COUNCIL 369 

96, 99, 100; the Ontario Municipal Board Act, 1932; and E1938]A.C. 
the Township of York Act, 1936, s. 2.] The particular TORONTO 

order made raised the whole question of the validity of GoRP0^ATION 

the Board's proceedings. I t is not contested that even an YORK 

administrative body can, if the legislation is appropriate, 
require many things to be done by the parties in order that 
the body may better perform their administrative duties. 
The question in this case is whether the Board is exercising 
administrative or judicial functions. If the members of the 
Board were appointed and paid by the Dominion, the 
present objection could not have been raised. Some Parts 
of the Ontario Municipal Board Act, 1932, are severable; N 

but Part I I I and Part VIII, which deal respectively with 
" General Jurisdiction and Powers" and " Practice and 
Procedure," and are the material Parts, are not severable. 
Those provisions appear to confer on the Board powers 
similar to those of a Superior Court; the Board has every
thing appertaining to a Superior Court except the judge. 

-Sec. 2 of the Township of York Act, 1936, which attempts 
to confer additional jurisdiction on the improperly con
stituted Board, cannot in any circumstances be severed, and 
that section is itself ultra vires as conferring judicial powers 
on the Board. The rules made by the Municipal Board 
under the Act [419] of 1932 regulating its practice and 
procedure relate to the exercise of its judicial rather than 
to any administrative functions vested in it. [Reference 
was then made to the following authorities on the ques
tion of the exercise of judicial and administrative func
tions: Poison Iron Works v. Munns (1); Colonial Invest
ment & Loan Co. v. Grady (2); Winnipeg Electric Ry. Co. 
v. City of Winnipeg (3); Small Debts Recovery Act, 
Re (4); Toronto R. W. Co. and City of Toronto, Re (5); 
Toronto Ry. Co. v. Toronto City (6); McLean Gold Mines, 
Ld., and Attorney-General for Canada, Re (7) ; Wetland, 
County of, Re (8); Roskiwich v. Roskiwich (9); Clubine 
v. Clubine (10); The King ex ml. The Township of Stam
ford v. McKeown et al. (11); Shell Co. of Australia v. 

(1) (1915) 24 D I . E . 18, 21. (6) (1920) A.C. 446, 464. 
(2) (1915) 24 DX.R. 176. (7) (1923) 54 Oi .R . 573. 
(3) (1916) 30 D I 1 . 159, 174, (8) (1933) Oat. WJST. 470. 

178. (9) (1932) 1 D I E . 135. 
(4) (1917) 37 D I H . 170. (10) (1937) OH. 636. 
(5) (1918) 44 O.L.R. 381, 387, (11) (1934) OH. 662; (1935) 

397. OH. 109. 
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The question in this case is whether the Board is exercising 
administrative or judicial functions. If the members of the 
Board were appointed and paid by the Dominion, the 
present objection could not have been raised. Some Parts 
of the Ontario Municipal Board Act, 1932, are severable; , 
but Part III and Part VIII, which deal respectively with 
"General Jurisdiction and Powers" and "Practice and 
Procedure," and are the material Parts, are not severable. 
Those provisions appear to confer on the Board powers 
similar to those of a Superior Court; the Board has every-
thing appertaining to a Superior Court except the judge. 
~Sec. 2 of the Township of York Act, 1936, which attempts 

to confer additional jurisdiction on the improperly ·con
stituted Board, cannot in any circumstances :00 severed, and 
that section is itself ultra vires a.s conferring judicial powers 
on the Board. The rules made by the Municipal Board 
under the Act [419] of 1932 regulating its practice and 
procedure relate to the exercise of its judicial rather than 
to any administrative functions vested in it. [Reference 
was then made to the following authorities on the ques
tion of the exercise of judicial and administrative func
tions: Polson Iron Works v. Munns (1); Colonial Invest
ment & Loan Co. v. Grady (2); Winnipeg Electric Ry. Co. 
v. City of Winnipeg (3); Small Debts Recovery Act, 
Re (4); Toronto R. W. Co. and City of Toronto, Re (5); 
Toronto Ry. Co. v. Toronto City (6); M cLean Gold Mines, 
Ld., and Attorney-General for Canada, Re {7); Welland, 
County of, Re (8); Roskiwich v. Roskiwich (9); Clubine 
v. Clubine (10); The King ex rel. The Township of Stam
ford v. McKeown et al. (11); Shell Co. of Australia v. 

(1) (1915) 24 DL.R. 18, 21. 
(2) (1915) 24 DL.R. 176. 
(3) (1916) 30 DL.R. 159, 174, 

178. 
(4) (1917) 37 DL.R. 170. 
(5) (1918) 44 O.L.R. 381, 387, 

397. 
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(6) (1920) A.C. 446, 454. 
(7) (1923) 54 OL.R. 573. 
(8) (1933) Ont. WN. 470. 
(9) (1932) 1 DL.R. 135. 

(10) (1937) O.R. 636. 
(11) (1934) O.R. 662; (1935) 

OR. 109. 
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[19383 A.C. Federal Commissioner of Taxation (1); and O. Martineau 
TORONTO & Sons, Ld. v. Montreal City (2). On the question of 

CORPORATION g e v e r a n c e reference was made to Initiative and Referendum 
YORK Act, in re (3); Attorney-General for British Columbia v. 

Attorney-General for Canada (4); Attorney-General for 
Manitoba v. Attorney-General for Canada (5); Attorney-
General for Canada v. Attorney-General for Ontario (6); 
Attorney-General for British Columbia v. Attorney-General 
for Canada (7); and Attorney-General for Ontario v. 
Attorney-General for Canada (8).] 

Frank Gahan for the Attorney-General for Canada, in
tervening, supported the appeal of the Toronto Corpora
tion, and adopted the argument of W. N. Tilley K.C. 

Gershom W. Mason K.C. (of the Ontario Bar) for the 
respondent corporation. The Ontario Municipal Board has 
jurisdiction over three matters: (a) Provincial railways; 
(b) Municipalities; and (c) Public utilities; and when 
the [420] language of the Act of 1932 appears in some 
places to be general it must be read having regard to the 
fact of what the jurisdiction clearly consists: Fielding v. 
Thomas (9). If there has been any exercise of judicial 
power, then this case is the same as 0. Martineau & Sons, 
Ld. v. Montreal City (10)—it is a power that does not take 
away from the functions of the Superior Court as it existed 
at Federation. In the following Acts, under which sub
stantial powers are conferred on the Municipal Board, there 
is no trace of anything in the nature of judicial, it is all 
purely administrative: Assessment Act, R.S.O., 1927, c. 238; 
the Public Commercial Vehicle Act, 1933, S.O., c. 49; the 
Public Vehicle Act, 1933, S.O., c. 53; and the Public Utilities 
Act, R.S.O., 1927, c. 249, ss. 52, 64. Those Acts show that 
in all matters connected with railways, municipalities and 
public utilities very wide powers were given to the Board 
as to the field in which it functions. The real intent of the 
impugned legislation, it is submitted, was never to create a 
judicial body at all, but to create an administrative one, 
and then it was necessary to enable it to function properly 
that it should have certain powers, and the powers which 
have been given to it are in part powers which would 

(1) (1931) A.C. 275, 294. (6) (1937) A.C. 355. 
(2) (1932) A.C. 113, 115. (7) (1937) A.C. 377, 385, 387. 
(3) (1919) A.C. 935. (8) (1925) A.C. 750. 
(4) (1924) A.C. 203. (9) (1896) A.C. 600. 
(5) (1925) A.C. 561. (10) (1932) A.C. 113. 
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(1) (1931) A.C. 2'75, 294. 
(2) (1932) A.C. 113, 115. 
(3) (1919) A.C. 935. 
(4) (1924) A.C. 203. 
(5) (1925) A.C. 561. 

(6) (1937) A.C. 355. 
(7) (1937) A.C. 377, 385, 387. 
(8) (1925) A.C. 750. 
(9) (1896) A.C. 600. 

(10) (1932) A.C. 113. 
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normally be exercised by a Court. An administrative body [1938] A.C. 
does not, however, in such circumstances become a Court: TORONTO 

the powers, so far as they relate to administration, are CoBI>0^ATION 

those of the executive. In pith and substance the Ontario YoBK 

Municipal Board is an administrative body. 
The Municipal Board is not assuming the functions of a 

Superior Court as such a Court is contemplated in the 
British North America Act: the Board created by the 
Legislature of the Province and exercising the power given 
it by s. 2 of the 1936 Act to vary and fix the water rates 
is not functioning in such a manner as to usurp the juris
diction of a Superior, District, or County Court, because no 
Court ever had jurisdiction to set aside a contract between 
parties and impose terms upon them which they had not 
contracted for. A Province has a right to constitute, organ
ize and maintain a Court, provided that it does not trans
gress against the provisions of ss. 96, 99 and [421] 100 of 
the British North America Act. With regard to arbitra
tion and the suggestion that judicial functions are there 
exercised, the only kind of arbitration which the Board 
deals with arises under a statute—where lands are taken 
for seme public purpose and the Municipal Board is nom
inated to fix compensation: exactly the same position arose 
long before Confederation. 

[The following authorities were cited as bearing on vari
ous aspects of the foregoing argument: Rimmer v. Harmon 
(1); Smith v. City of London (2); Fielding y. Thomas (3) 
O'Connor v. Waldron (4); Board of Education v. Rice (5) 
Attorney-General for Quebec v. Slanec & Grimstead (6) 
City of Winnipeg v. Winnipeg Electric Ry. Co. (7); Toron
to Ry. Co. v. Toronto City (8); Winnipeg Electric Ry. Co. 
v. City of Winnipeg (9); Township of Sandwich East v. 
Union Natural Gas Co. (10); Dominion Canners v. Co-
stanza (11); Solloway, Mills & Co. Ld. in Liquidation, Re. 
Ex parte I. W. C. Solloway (12); and Toronto R.W. Co. 
and City of Toronto, Re (13).] There are powers given 
by the Ontario Municipal Board Act, 1932, which are dis

ci) (1921) 60 D.L.R. 637, 640. (8) (1920) A.C. 446, 455, 458. 
(2) (190S) 20 O.LR. 133, 154. (9) (1916) 30 D I . E . 159. 
(3) (1896) A.C. 600, 612. (10) (1924) 56 O.LH. 399; (1925) 
(4) (1935) A.C. 76, 81, 82. 57 OJLJR. 656. 
(5) (1911) A.C. 179, 182. (11) (1923) Can. S.C.R. 46, 54. 
(6) (1933) 2 D 1 H . 289, 327. (12) (1935) OJR. 37, 43. 
(7) (1920) 54 D1.E . 445, 452, (13) (1918) 44 O L E . 381, 388, 

453. 390, 394. 
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normally be exercised by a Court. An administrative body [1938] A.C • ._..,._, 
does not, however, in such circumstances become a Court: ToRoNTo 

the powers, so far as they relate to administration, are CoRPO:TmN 

those of the executive. In pith and substance the Ontario YoRK 

M · · 1 B d · d · · · b d CoRPORATION umc1pa oar IS an a m1mstratlve o y. _ 
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contracted for. A Province has a right to constitute, organ-
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for scme public purpose and the Municipal Board is nom-
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long before Confederation. 

[The following authorities were cited as bearing on vari
ous aspects of the foregoing argument: Rimmer v. Hannon 
(1); Smith v. City of London (2); Fielding v. Thomas (3); 
O'Connor v. Waldron (4); Board of Education v. Rice (5); 
Attorney-General for Quebec v. Slanec & Grimstead (6); 
City of Winnipeg v. Winnipeg Electric Ry. Co. (7); Toron
to Ry. Co. v. Toronto City (8); Winnipeg Electric Ry. Co. 
v. City of Winnipeg (9); Township of Sandwich East v. 
Union Natural Gas Co. (10); Dominion Canners v. Co
stanza (11); Solloway, Mills & Co. Ld. in Liquidation, Re. 
Ex parte I. W. C. Solloway (12); and Toronto R.W. Co. 
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(1) (1921) 60 D.L.R. 637, 640. 
(2) (1909) 20 O.L R. 133, 154. 
(3) (1896) A.C. 600, 612. 
(4) (1935) A.C. 76, 81, 82. 
(5) (1911) A.C. 179, 182. 
(6) (1933) 2 DL.R. 289, 327. 
(7) (1920) 54 DL.R. 445, 452, 

453. 
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(8) (1920) A.C. 446, 455, 458. 
(9) (1916) 30 DL.R. 159. 

(10) (1924) 56 O.L.R. 399; (1925) 
57 OL.R. 656. 

(11) (1923) Can. S.C.R. 46, 54. 
(12) (1935) O.R. 37, 43. 
(13) (1918) 44 OL.R. 381, 388, 

390, 394. 
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t 1 9 3 j ^ > c - similar to those of a Court; it was never intended that the 
TORONTO body should sit as a Court, and it does not interfere with 

CORPORATION Qr t a k e a w a y f r o m t h e f u n c t i o n s o f t h e courts. In Shell 
YORK Co. of Australia v. Federal Commissioner of Taxation (1) 

CORPORATION , „ . „ . 

the fixing oi an assessment was held not to involve the 
exercise of any judicial power, and the fixing of a rate is 
clearly of the same nature. 

With regard to severability, any portions of s. 2 of the 
Township of York Act, 1936, which may be open to objec
tion, are severable from the rest of the section—everything 
can be excluded except the part relating to the fixing of 
the rates. [On the question of severability reference was 
made to Attorney-[4>22] General for Ontario v. Attorney-
General for Canada (2); Brooks-Bidlake and Whittall, Ld. 
v. Attorney-General for British Columbia (3); Strickland 
v. Hayes (4); Pickering v. Ilfracombe Ry. Co. (5); Dyson 
v. London & North Western Ry. Co. (6); Salmon v. Dun-
combe (7) ; Berea College v. Commonwealth of Kentucky 
(8); Loeb v. Columbia Toumship Trustees (9); 59 Corpus 
Juris, p. 642, s. 206; Rex v. Company of Fishermen of 
Faversham (10); and Great West Saddlery Co. v. The 
King (11).] On the jurisdiction of the Courts to declare 
an assessment illegal see City of Ottawa v. Wilson (12). 

There is a distinction between judicial functions and 
judicial powers. By "functions" is meant the field of 
subject-matter in which the Court or Board operates. 
" Powers" imports the power of the Court to grant in
junctions or to do something of that character. Of the 
functions of the Municipal Board there is in no case any 
taking away from the jurisdiction of the Courts by the 
powers that were vested in the Board. For the purpose of 
convenience certain powers, as distinct from functions, that 
are normally vested in a Court, have been given to the 
Board; but only as incidental to and as appropriate machin
ery for the exercise of administrative functions. In pith 
and substance the whole of the legislation in question con
stitutes an administrative tribunal, and there is nothing in 
the thirty-one years' history of this Board and its pre-

(1) (1831) A.C. 275, 287. (7) (1886) 11 App. Cas. 627, 634. 
(2) (1825) A.C. 750, 753. (8) (1808) 211 TLS. 45. 
(3) (1823) A.C. 450, 454. (9) (1800) 179 TLS. 472, 490. 
(4) (1896) 1 QJ3. 290, 292. (10) (1799) 8 T.B.. 352. 
(5) (1868) L.R. 3 C.P. 235, 250. (11) (1921) 2 A.C. 91, 119. 
(6) (1881) 7 Q J B D . 32, 36-7. (12) (1933) OH. 21, 24. 
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(2) (1925) A.C. 750, 753. (8) (1908) 211 U .8. 45. 
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(6) {1881) 7 Q.BD. 32, 36-7. (12) (1933) O.R. 21, 24. 
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decessor to suggest that it has acted arbitrarily or as a [1938M.C. 
Court. TOEONTO 

The powers necessary for the making of the order in v. 
question are proper powers for an administrative Board, CORPORATION 

The practice with regard to examination and discovery is — 
growing widely in Canada. Powers of the character in 
question existed in Boards which were not Courts before 
Confederation: Reg. v. Coote (1). The nature of the 
powers in the Fire Marshals [423] for Montreal and Quebec 
Act, 1868 (31 Vict., c. 32 (Quebec)), were as great or 
greater than those given to this Board. [Reference was 
also made to Holmested's Judicature Act, 4th ed., p. 797, 
r. 327; p. 807, r. 331; p. 811, r.- 333; p. 815, r. 341; p. 822, 
r. 345; p. 825, r. 348; and p. 850, r. 349; and to St. John 
v. Fraser (2).] In this case the statutes have expressly 
given the power to do what was sought to be done, whereas 
in Huish v. Liverpool Justices (3) and Sutton v. Great 
Northern Ry. Co. (4) the point was whether the statutes 
did give the jurisdiction sought to be exercised. 

Salter A. Hay den K.C. for the Attorney-General for 
Ontario adopted the argument on behalf of the respondents, 
upholding the validity of the Ontario Municipal Board Act, 
1932. Sec. 44 (c) and s. 54 were sections which might be 
said to enlarge the jurisdiction of the Board to such an 
extent that it became, if not a Court, very like one. If 
s. 44 (c) is read by itself, and without relation to any other 
provisions of the Act, and without regard to any limitations 
which may fee inherent in it, it undoubtedly gives to the 
Board powers very much as a Court in a certain field. I t 
is suggested, however, that s. 44 (c) and s. 54 must be read 
in the context with the limitation imposed on them by the 
other sections of the Act: Macleod v. Attorney-General for 
New South Wales (5). Once it is accepted that the purpose 
of the Act of 1932 is to set up an administrative tribunal, 
it is submitted that s. 44 (c) is only administrative machin
ery to enable the Board to do that which it has jurisdiction 
to do. [Reference was also made to ss. 41, 42 and 43 of 
the Ontario Municipal Act, 1932, and to Toronto Ry. Co. 
v. Toronto City (6).] 

(1) (1873) L i t . 4 P.C. 499,604-5. (4) (1909) 2 K B . 791, 797. 
(2) (1935) Can. S.C.R. 441, 454. (5) (1891) A.C. 455, 457. 
(3) (1914) 1 KB. 109, 116. (6) (1920) A.C. 455, 461. 
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(6) (1920) A.C. 455, 461. 
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[ 1 9 3 j ! j j ^ c ' The Act of 1932 was not a colourable attempt to encroach 
TORONTO on the exclusive power of the Dominion under s. 96 of the 

CORPORATION B r i t i g h N o r t h America Act to appoint Judges. The Act can 
YORK be severed if what remains can survive the operation: Lym-

CORPORATION , Tir T i , i s mi T> i •• i • 

burn v. May Land (1). The Board could continue to func
tion and operate just as well without as with s. 44 (c) [424] 
and s. 54. The same argument as to severance applies to 
s. 2 of the Township of York Act, 1936. 

Tilley K.C. replied. The Province is entirely prohibited 
from entering the Dominion legislative field: Alberta Rail
way Act, In re (2). The ambit of the administrative 
powers must not include the power as between the parties 
to determine the legal effect of documents. [Reference was 
made to Canadian Pacific Ry. Co. v. Grand Trunk Ry. 
Co. (3) and Sutton v. Great Northern Ry. Co. (4), and on 
the position of a Court of Record to Kemp v. Neville (5) 
and Reg. v. Corporation of Maidenhead (6).] Either the 
Board was not properly constituted by the original Act of 
1906, or, in the alternative, some of the sections of the 
Act of 1932 are designed to create a Court and to give the 
Board all the powers of the judges of a Court, and they 
must therefore be held ultra vires, and the order in question 
cannot operate. No sufficient reason has been given for 
severing what has been called the invalid part of s. 2 of 
the Township of York Act, 1936, from the other part. 

1938. Jan. 24. The judgment of their Lordships was 
delivered by LORD ATKIN. This is an appeal from the 
Court of Appeal of Ontario dismissing an appeal from an 
order of the Ontario Municipal Board which ordered the 
appellants to make discovery of documents and to permit 
inspection of their waterworks system, and ordered the 
appellants' Commissioner of Works to be examined on dis
covery. The Board made the order in pursuance of powers 
contained in the Ontario Municipal Board Act, 1932, and 
in the course of an application brought before them by the 
respondents, the Corporation of the Township of York, in 
pursuance of the Township of York Act, 1936. The con
tentions of the appellants are: (1) that the Board is in-
validly constituted as being a Superior Court constituted 
in violation of ss. 96, 99 and 100 of the British North 

(1) (1932) A.C. 318, 327. (4) (1909) 2 K B . 791, 796. 
(2) (1913) 48 Can. S.C.R. 9; (5) (1861) 10 CJB. (Ni3.) 523. 

(1915) A.C. 363. (6) (1882) 8 Q-BJD. 339, 352; 9 
(3) (1914) 49 Can. S.C.R. 525. QBD. 494, 500 
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America Act; (2) that in any case the power to make the L19383 A.C. 
order in question is one that could only be exercised by [425] TOBONTO 

such a Court; and (3) that the Act of 1936 is invalid as CORPORATION 
V. 

purporting to vest the jurisdiction of a Superior Court in YORK 

the Municipal Board. 
A short statement of the circumstances leading to the 

dispute between the parties will suffice. In 1916 the Town
ship entered into an agreement with the City whereby the 
City agreed to supply water to the Township on terms, in
cluding payment at the rate of 20 cents per 1,000 gallons. 
The agreement contained a provision that the rate might 
be altered by agreement or by arbitration. An arbitration 
clause provided for arbitration* by two officials of the re
spective corporations, and in the event of disagreement by 
a County Court judge. The agreement was confirmed by a 
Statute of Ontario, 1917 (7 Geo. V, c. 98). In 1936 the 
Legislature of Ontario passed the Township of York Act, 
1936 (1 Edw. VIII, c. 88), which provided in s. 2 that 
notwithstanding the provisions of the agreement of 1916: 
•" either party to the said agreement may from time to 
" time apply to the Ontario Municipal Board to vary the 
•" rates to be charged for water supplied by the said city 
" corporation under the terms of the said agreement or to 
•" settle any differences arising between the parties to the 
" said agreement as to the construction thereof, or as to any 
"matters relating to or arising out of the agreement, and 
" the Ontario Municipal Board shall have jurisdiction to 
41 vary and fix the said rates, and to hear and determine any 
" such application, and the decision of the said board on 
" any such application shall be final and conclusive and 
" shall not be subject to appeal." 

Application was made by the Township to the Municipal 
Board in pursuance of this Act to vary the rate for water 
supplied, and it was in respect of that application that the 
order complained of was made. 

I t will be seen that the attack of the appellants is two
fold. They dispute the validity of any act of the Munici
pal Board as at present constituted, and if this contention 
fails, they attack the validity of the Act of 1936. 

The first question touches a matter of first importance 
to [426] the people of Canada. While legislative power in 
relation to the constitution, maintenance and organization 
of Provincial Courts, of Civil Jurisdiction, including pro-
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[193_8J[ji,c" cedure in civil matters, is confided to the Province, the 
TORONTO independence of the judges is protected by provisions that 

CoBimmoN t h e j u d g e g o f t h e S u p e r i o r j District, and County Court shall 
YORK be appointed by the Governor General (s. 96 of the British 
— North America Act, 1867), that the judges of the Superior 

Courts shall hold office during good behaviour (s. 99), and 
that the salaries of the judges of the Superior, District, and 
County Courts shall be fixed and provided by the Parlia
ment of Canada (s. 100). These are three principal pillars 
in the temple of justice, and they are not to be under
mined. Is, then, the Municipal Board of Ontario a Superior 
Court, or a tribunal analogous thereto? If it is, inasmuch 
as the Act of 1932 which sets it up observes none of the 
provisions of the sections above referred to, it must be in-
validly constituted. 

But a study of the provisions of the Municipal Board 
Act read in the light of its history as a successor to the 
Ontario Railway and Municipal Board (see ss. 6 and 7) 
leads their Lordships to the conclusion that the Board is 
primarily, in "pi th and substance," an administrative 
body. Parts IV, V, VI and VII are almost entirely ad
ministrative, and though some of them are now repealed, 
and the duties of the Board transferred to other adminis
trative channels, their existence assists to reveal the original 
legislative intention. Mr. Gershom Mason, in his argu
ment for the respondents, gave a survey of the multi
farious administrative duties which from time to time had 
been imposed upon the Board and its predecessor by legis
lation of •the Province. I t is unnecessary to review the 
statutes; it is sufficient to say that in respect of Municipal 
Institutions, Highways, .Railways, Public Utility Acts deal
ing with Water, Gas and Electricity, Telephones, and 
apparently other matters as well, the Board is entrusted 
with duties of supervision and decision which are purely 
administrative, and in their totality would appear to make 
it one of the most important parts of administrative 
machinery in the Province. Primarily, as has been said, 
its function is [427] administrative. But Mr. Tilley, for 
the appellants, emphasized with much force the provisions 
in Part I I I of the Act, especially ss. 41-46, 54 and 59, as 
indicating that the Board was entrusted with the juris
diction and powers of a Superior Court, and within the 
purview of those sections was in fact constituted a Superior 
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primarily, in "pith and substance," an administrative 
body. Parts IV, V, VI and VII are almost entirely ad
ministrative, and though some of them are now repealed, 
and the duties of the Board transferred to Dther adminis
trative channels, their existence assists to reveal the original 
legislative intention. Mr. Gershom Mason, in his argu
ment for the respondents, gave a survey of the multi
farious achninistrative duties which from time to time had 
ibeen imposed upon the Board and its predecessor by legis
lation of the Province. It is unnecessary to review the 
statutes; it is sufficient to say that in respect of Municipal 
Institutions, Highways, .Railways, Public Utility Acts deal
ing with Water, Gas and Electricity, Telephones, and 
apparently other matters as well, the Board is entrusted 
with duties Df supervision and decision whi-ch are purely 
administrative, and in their totality would appear to make 
it one of the most important parts of administrative 
machinery in the Province. Primarily, as has been said, 
its function is [427] administrative. But Mr. Tilley, for 
the appellants, emphasized with much force the provisions 
in Part Ill of the Act, especially ss. 41-46, 54 and 59, as 
indicating that the Board was entrusted with the juris
diction and powers Df a Superior Court, and within the 
purview of those sections was in fact constituted a Superior 
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Court. I t is difficult to avoid the conclusion that, whatever [1938] A.C. 
be the definition given to Court of Justice, or judicial TORONTO 

power, the sections in question do purport to clothe the 0KP0^A'rI0N 

Board with the functions of a Court, and to vest in it YoRK 

judicial powers. But, making that assumption, their Lord- — 
ships are not prepared to accept the further proposition 
that the Board is therefore for all purposes invalidly con
stituted. I t is primarily an administrative body; so far 
as legislation has purported to give it judicial authority 
that attempt must fail. I t is not validly constituted to 
receive judicial authority; so far, therefore, as the Act 
purports to constitute the Board a Court of Justice analo
gous to a Superior, District, or-County Court, it is pro tanto 
invalid; not because the Board is invalidly constituted, for 
as an administrative body its constitution is within the 
Provincial powers; nor because the Province cannot give 
the judicial powers in question to any Court, for to a Court 
complying with the requirements of ss. 96, 99 and 100 of 
the British North America Act the Province may entrust 
such judicial duties as it thinks fit; but because to entrust 
these duties to an administrative Board appointed by the 
Province would be to entrust them to a body not qualified 
to exercise them by reason of the sections referred to. The 
result is that such parts of the Act as purport to vest in 
the Board the functions of a Court have no effect. They 
are, however, severable; there is nothing to suggest that 
the Board would not have 'been granted its administrative 
powers without the addition of the judicial powers com
plained of. The objection to the validity of the Board as 
such therefore fails. Their Lordships have found it un
necessary to discuss in detail how far some of the powers 
alleged to be judicial are in fact merely administrative. 
The question does not arise in the present case, and, in 
accordance with their Lordships' usual practice [428] in 
constitutional matters, they will not embarrass future dis
cussion when, if ever, such a dispute arises. 

The remaining parts of the case seem to present little 
difficulty. The powers of examination, inspection and dis
covery of documents, even though couched in terms of sim
ilar powers of a Court of Justice, are not inconsistent with 
the powers of an administrative body whose duty it may 
be to ascertain the facts with which they are dealing. The 
powers in this case seem to be in substance identical with 
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[193^LA-C- those in the Combines Investigation Act, R.S.C., 1927, 
TORONTO C. 26, the validity of which was affirmed in Proprietary 
oHPORATioN Articies Tracie Association v. Attorney-General for Canada 

YORK m a n c j the existence of which was held not to make a 
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commissioner armed with them a Court of Justice in O Con
nor v. Waldron (2). The only remaining question is 
whether the Act of 1936 was valid. Their Lordships agree 
with the judgment of the Chief Justice of Ontario on this 
point. Assuming that the first part of the section purports 
to confer judicial function on the Board, it is clearly in
operative; but the second part relates to an administrative 
function, and appears to their Lordships clearly severable. 
The result is that the order complained of was a valid order. 
The order of the Court of Appeal affirming it was right, 
and this appeal should be dismissed. Their Lordships will 
humbly advise His Majesty accordingly. The appellants 
must pay the respondents' costs of this appeal. 

Solicitors for appellants: Freshfields, Leese & Munns. 

Solicitors for respondents: Gard, Lyell & Co. 

Solicitors for the Attorney-General for Ontario: Blake & 
Redden. 

Solicitors for the Attorney-General for Canada: Charles 
Russell & Co. 
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LOWER MAINLAND DAIRY PROD-) July 27. 
UCTS BOARD ] RESPONDENTS — 

ATTORNEY-GENERAL FOR BRITISH COLUMBIA 
(INTERVENING). 

(1938) A.C. 708 

ON APPEAL FROM T H E COURT OF APPEAL FOR BRITISH 

COLUMBIA. 

Canada — British Columbia — Natural •products marketing legislation — 
Scheme of control and regulation — Imposition of licence fees — 
Regulation of particular businesses entirely within the Province — 
Intra vires of the Provincial Legislature — British North America Act, 
1867 (30 & 31 Vict., c. 3), s. 91 (2), (3) ; s. 92 (9), (13), (16) —Natural 
Products Marketing (British Columbia) Act, 1936, RJ3.B.C, c. 165. 

The Natural Products Marketing (British Columbia) Act, 1936, the 
scheme of which is to enable the Lieutenant-Governor in Council to 
set up a central British Columbia Marketing Board, to establish or 
approve schemes for the control and regulation within the Province of 
the transportation, packing, storage and marketing of any natural 
products, to constitute Marketing Boards to administer such schemes, 
and to vest in those Boards any powers considered necessary or 
advisable to exercise those functions, including the power to fix and 
collect licence fees, is in pith and substance an Act to regulate 
particular businesses entirely within the Province, and is therefore 
intra vires of the Provincial Legislature under s. 92 (13) of the British 
North America Act, 1867, which gives the Provincial Legislature 
the exclusive right to legislate in relation to "proper ty and civil 
" rights in the Province." 

Further, the regulation of trade within the Province being valid, the 
method of regulation by a system of licences is also admissible, and 
it is no objection that licence fees should be charged either to defray 
the costs of administering the local regulation or to increase the 
general funds of the Province, or for both purposes, and the Act is 
accordingly intra vires of the Provincial Legislature under s. 92 (9) 
of the British North America Act, 1867. The licence fees can also 
be supported as validly imposed, on the ground that they are fees 
for services rendered by the Province, or by its authorized instru
mentalities, under the powers given by s. 92 (13) and (16) of the 
Act of 1867. [709] 

Natural products as defined in the Act are not confined to natural products 
produced in British Columbia, but the Act is confined to dealings 
with such products as are situate within the Province. "Trans 
por ta t ion" is confined to the passage of goods whose transport 
begins within the Province to a destination also within the Province. 

Judgment of the Court of Appeal for British Columbia affirmed. 

* PRESENT:—LORD MAUGHAM L.C., LORD A T K I N , LORD THANKERTON, 

LORD BXTSSEEL OP KILLOWEN, and LORD MACMIELAN. 
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[W381A.C. APPEAL (No. 81 of 1937) from a judgment of the 
SHANNON Court of Appeal of British Columbia (August 10, 1937). 

lj^m reversing a judgment of Manson J. in the Supreme Court 
MAINLAND 0f British Columbia (May 29. 1937). 

DAISY 
P B ° O A ^ 8 T h e appellants, George Walkem Shannon, Thomas 

— Hedley McDonald, and Matthew Blackwood McDermid, 
dairy farmers, carrying on business in British Columbia, 
were affected by a milk marketing scheme approved by the 
Lieutenant-Governor in Council under the Natural Prod
ucts Marketing (British Columbia) Act, 1936. The scheme 
set up the Lower Mainland Dairy Products Board, the 
respondents, who were the defendants in the action, in 
which the appellants as plaintiffs claimed a declaration 
that the Act was ultra vires of the Legislature of the 
Province, and that they were under no obligation to obtain 
licences from the defendant Marketing Board or to comply 
with any of their demands; and they further claimed an 
injunction to restrain the defendants from interfering with 
them. 

The Attorney-General for the Province of British Colum
bia intervened in the proceedings. 

The trial judge (Manson J.) declared the Act to be ultra 
vires of the Provincial Legislature, and he decided in favour 
of the plaintiffs. 

Pending the defendants' appeal to the Court of Appeal 
the Lieutenant-Governor in Council, pursuant to s. 3 of 
the Constitutional Questions Determination Act, R.S.B.C., 
1924, c. 46, on June 2, 1937, referred the following question 
to the Court of Appeal: " Is the Natural Products Market

ing (British Columbia) Act, as amended by the Natural 
Products Marketing (British Columbia) Act Amendment 
Act, 1936, and the Natural Products Marketing (British 
Columbia) Act Amendment Act, 1936 (Second Session), 
or any of the provisions thereof, and in what particular 
or particulars or to what extent, ultra vires of the Legis
lature of the Province [710] of British Columbia?" The 

Court of Appeal (Martin C.J.B.C, McPhillips and Mac-
donald J J. A.) answered that question in the negative by 
a judgment delivered on July 8, 1937, and reported at 
(1937) 52 B.C.R. 179. 
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Following their decision in the reference case the Court [1938] A.c 
of Appeal gave a formal judgment in the present case in SHANNON 

conformity with that decision, and they accordingly allowed 
the appeal. 

1938. June 30; July 1, 4. A. P. Dufies K.C. for the 
appellants. The problem for consideration is very similar, 
from the opposite angle, to that which was decided by 
this Board in Attorney-General for British Columbia v. 
Attorney-General for Canada (1). The main question 
turns on the interpretation of the familiar provisions as 
regards legislative powers contained in the British North 
America Act, 1867, and the interpretation of certain pro
visions of ss. 91 and 92 of that Act in relation to the 
Natural Products Marketing (British Columbia) Act, 
R.S.B.C, 1936, c. 165, designed to provide for the appoint
ment of Boards in British Columbia, or in parts thereof, to 
deal with schemes for marketing natural products. [Refer
ence was made to the provisions of the Natural Products 
Marketing (British Columbia) Act, 1934, as amended to 
1936, and to s. 91 (2), (3) and (29), and s. 92 (2), (10), 
(13) and (16), of the British North America Act, 1867.] 
The Act in question does contravene the provisions of the 
British North America Act which provide that exclusive 
legislative power rests with the Parliament of Canada as 
regards regulation of trade and commerce and the raising 
of money by any mode or system of taxation. The Act 
does interfere, or provide for giving the Natural Products 
Boards power to interfere, with trade and commerce affect
ing the relationship between Provinces themselves. Fur
ther, the Act does involve a power to impose indirect 
taxation. The powers of the Lieutenant-Governor in 
Council, and the powers of the Board appointed by him, 
are not restricted in any way as regards finance. The 
definitions in the Act of 1936 are [711] as wide as they 
could be, and there could not be wider provisions than 
those of ss. 3 and 4. While there is a provision about the 
marketing of natural products vrltMn the Province, yet it 
is submitted on construction that the power given would 
involve interference with marketing between British 
Columbia and any other Province. Interference to the 
extent that would result from the provisions of this Act 

(1) [1937] A.C. 377. 
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[1938] A.C. would be contrary to the trade and commerce head of 
SHANNON s. 91 of the British North America Act. The question must 

jj^z be one of degree to some extent. There is practically no 
MAINLAND restriction in the power as to the methods that such Boards 
PRODUCTS

 m&y adopt and the orders they may give within the Prov-
BOAED. mce_ With regard to the fixing of licences, they may be 

imposed upon any basis that the Board may choose. The 
test as to indirect taxation has been laid down in a number 
of cases; there is indirect taxation if it is found that, while 
apparently directly imposed on people, the result is not 
that they themselves will bear the burden, but that they 
will pass it on to somebody else. 

The Act is ultra vires in the form in which it is found 
in e. 165 of the R.S.B.C, 1936. With regard to the " trade 
and commerce " point, it is submitted that there are two 
main fallacies at the root of the judgment of the Appeal 
Court. First, as to the essence of the judgment of this 
Board in Attorney-General for British Columbia v. 
Attorney-General for Canada (1); because in that case 
Lord Atkin, in delivering the judgment of the Board, pointr 

ed out that the Dominion Legislation had failed, it seems 
to have been assumed by the Court of Appeal in the present 
case that when the Provincial Legislature set out with the 
intention of dealing with trade in the Province they could 
scarcely fail, because this Board said that the totality of 
legislative power in relation to all matters rested with the 
Dominion and the Provincial Parliaments. The appellants 
themselves rely on what the Board said in the Dominion 
case (1) as being in their favour. The Dominion Act was 
in essence, it is submitted, an Act to regulate Dominion 
trade and commerce; [712] but although it was that, this 
Board held that it was none the less ultra vires because in 
attempting to exercise that legislative power the Dominion 
had infringed the exclusive power of the Provincial Legis
latures, not merely in an incidental way, but essentially. 
Here, the appellants seek to convert that line of reasoning, 
and apply it to the present case, assuming that the purpose 
here was to deal with property and civil rights in the 
Province, and to authorize interference and action by 
Boards within the Province. It is submitted that if it 
is found that the scope of the Act authorized interference, 

(1) [1937] A.C. 377. 
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vital and essential interference, with the regulation of [1938] A.C. 
trade and commerce in the Dominion, that is, outside the SHANNON 

Province in question, then there is a situation similar to Lo^ER 

that which the Board dealt with in the Dominion case (1). MAINLAND 

Regard must be had not only to what is intended to be ' PRODUCTS 

done, but how it is attempted. The basis of the judgments BoABP-
of the Court of Appeal is that it is assumed that, because 
the object of the Act is to restrict its interference to within 
the Province, that that broadly saves it, although that inter
ference under the terms of the Act may be such as to be 
a material interference with people and things outside the 
Province. The mere fact that interference within the 
Province will affect people outside, the mere fact that 
people outside may be incidentally affected as traders, may 
not be enough; but if people outside the Province may be, 
as a natural effect of this Act, interfered with as traders 
not merely incidentally but essentially, then it is sub
mitted that that may be fatal. 

The definition of natural products seems in its terms to 
cover products which are not native to the Province. 
There is an assumption in the judgment on appeal that 
the Act does not cover anything but native products of 
the Province. 

The second fallacy in the judgments under appeal is the 
failure to appreciate what, it is submitted, is the clear 
distinction between the natural effect of an Act like the 
present and that of the Act in question in Gallagher v. 
Lynn (2). Under the provisions of the present Act the 
Marketing Board would be free and unrestricted as to 
method, and in the matter of [713] finance. The raising 
of money by licence fees would be an imposition of a 
financial burden on traders, and would not be an expense 
of running the scheme. The essence of this Act is an 
interference with trade and commerce in products not 
necessarily native to the Province, and the powers, finan
cial and otherwise, necessarily interfere with trade and 
commerce outside the Province. 

With regard to the taxation question, an imposition 
that may be nominally of the nature of direct taxation 
may quite easily become indirect taxation. Further, direct 
taxation may easily conflict with s. 91 of the British North 

(1) [1937] A.C. 377. (2) Ibid. 863. 
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BOARD. 

[1938] A.C. America Act if it is not in a true sense for local revenue 
SHANNON purposes, but is essentially, or to a material extent, for 

LJ^JSB a purpose that could be classed fairly as the regulation 
MAINLAND of trade and commerce in the sense in which those words 

DAIRY , . n* 

PRODUCTS are used in S. 91. 
Reliance is placed on the general reasoning in Lawson 

v. Interior Tree Fruit and Vegetable Committee of Direc
tion (1), a very similar case to the present. [Reference 
was also made to Attorney-General for British Columbia 
v. Attorney-General for Canada (2); Gallagher v. Lynn 
(3); Citizens Insurance Co. of Canada v. Parsons (4); 
Russell v. The Queen (5); Lower Mainland Dairy Prod
ucts Sales Adjustment Committee v. Crystal Dairy, Ld. 
(6); Bex v. Caledonian Collieries (7); Attorney-General 
for Manitoba v. Attorney-General for Canada (8); 
Attorney-General for British Columbia v. Canadian Pacific 
By. Co. (9); Cotton v. The King (10); and Burland v. 
The King (11).] 

In the present ease there is practically a surrender by 
the Provincial Legislature of its legislative responsibility 
to another body; surely the limit in that type of delegation 
has been reached in this case, where the delegation is to 
an executive body: In re The Initiative and Referendum 
Act (12). 

Applying the above cited authorities as applicable to 
the [714] various branches of the argument, the decision 
appealed from is in conflict with a number of them; and 
as a matter of interpretation the provisions of ss. 91 and 
92 of the British North America Act, 1867, lead to the 
result that Manson J. was right, and the appeal should be 
allowed. 

W. B. Farris K.C., Wilfrid Barton K.C. and W. E. 
Haskins for Attorney-General for British Columbia (inter
vener) were not required to argue on the question of dele
gation. 

(1) [1931] Can. S.C.R.. 357, 359. (7) [1928] A.C. 358, 361-2. 
(2) [1937] A.C. 377, 386. (8) [1925] A.C. 561. 
(3) [1937] A.C. 863. (9) [1927] A.C. 934, 938. 
(4) (1881) 7 App. Cas. 96. 112. (10) [1914] A.C. 176. 
(5) (1882) 7 App. Cas. 829. (11) [1922] 1 A.C. 215. 
(6) [1933] A.C. 168. (12) [1919] A.C. 935. 
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(3) [1937] A.C. 863. 
(4) (1881) 7 App. Cas. 96. 112. 
(5) (1882) 7 App. Cas. 829. 
(6) [1933] A.C. 168. 

(7) [1928] A.C. 358, 361-2. 
(8) [19251 A.C. 561. 
(9) [1927] A.C. 934, 938. 

(10) [1914] A.C. 176. 
(11) [1922] 1 A.C. 215. 
(12) [1919] A.C. 935. 
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The appellants' contentions are limited by the following [1938] A.C. 
admissions: (a) it is within the competency of the Pro- SHANNON 

vincial Legislature to enact legislation regulating the LOWER 

marketing and production of natural products so long as MAINLAND 

it does not encroach on the powers of the Dominion; and PKODUCTS 

(6) the present Act is a bona fide endeavour on the part BoABD-
of the Province to regulate the marketing and production 
of natural products within the jurisdiction of the Province. 
The intervener's argument falls under three heads. First, 
the Province has the sole right, within its proper limits, 
to pass legislation concerning the marketing and produc
tion of natural products. Secondly, the pith and substance 
of the Act under discussion is to control the marketing and 
production of natural products' in British Columbia, within 
the confines of the Province, and within the legislative 
authority of the Province, and is intra vires. Thirdly, the 
section of the Act permitting the Board to charge licence 
fees to those engaged in marketing and production of 
natural products is intra vires. Nothing need be added on 
the first proposition, about which there can be no doubt. 
With regard to the second head, Attorney-General of Mani
toba v. Manitoba Licence Holders' Association (1) shows 
that the fact that the Act does affect outside interests does 
not affect its validity provided that it is within the Pro
vincial jurisdiction. That leads to the question of the 
analysis of the Act to ascertain what it was in pith and 
substance. In dealing with the Act its whole intent must 
be looked at, and local conditions taken into account. The 
pith and substance is contained in ss. 2, 4, 9 and 15. As 
to " transportation," the Province is under this Act limited 
to Provincial railways, [715] bus lines and roads, which are 
not controlled by Federal authority, and which do not 
interfere generally with trade and commerce as between 
the Provinces. [Reference was made to Attorney-General 
•for Ontario v. Reciprocal Insurers (2) and MacLeod v. 
Attorney-General for New South Wales (3).] 

Everything has been done to make it clear that there is 
no intention to encroach on the Dominion prerogative, and 
the Act remains strictly within the Provincial rights. There 
are three views in regard to the third heading: (a) The 

(1) (1902) A.C. 73, 80. (3) (1891) A.C. 455. 
(2) (1924) A.C. 328, 345. 
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[1938] A.C. licence fees imposed are direct taxes within s. 92 (2) of 
SHANNON the British North America Act, 1867. (6) If not a tax 

LO^JB within s. 92(2), they are "licences" which come within 
M D A ^ N D S" 9 2 ^ o f t h e A c t o f 1 8 6 7 , ^ I f t h e f e e s d o n o t c o m e 

PRODUCTS within either (a) or (&), then they are service or admin-
BoABD- istrative charges properly made under s. 92 (13) of the 

Act of 1867, which deals generally with property and civil 
rights in the Province. The fees may also come under 
head (16) of s. 92, which deals with "generally all matters 
" of a merely local or private nature in the Province." It 
is submitted that it is purely a licence within Hodge v. 
The Queen (1), and that the Province has the right to 
license: Reference re The Natural Products Marketing Act, 
1934, and its Amending Act, 1935 (2). If the Province 
thus had the right to license—and that was confirmed by 
this Board—the licence fee must be incidental to the giv
ing of the licence. [Reference was also made to Lawson v. 
Interior Tree Fruit and Vegetable Committee of Direc
tion (3).] 

Wilfrid Barton K.C. followed. When there are words 
from which it may be implied that a subordinate Legis
lature intends to keep within its own sphere of legislative 
jurisdiction, the words must be given their effect, and they 
limit the enactment within the legislative sphere of the 
subordinate Legislature. For the effect in legislation of 
the words "subject to," see James v. Cowan (4). 

A. P. Duffes K.C. replied. The transportation pro
visions in this Act clearly show where the legislative 
powers have [716] been exceeded. I t is a necessary quali
fication under s. 92 (2) or (9) that the licence fees must 
be for Provincial revenue; the revenue obtained from the 
licence fees in question is not for Provincial revenue, but 
for another purpose altogether. The test is whether there 
is inherent in the Act taxation of an indirect nature. 
Lawson v. Interior Tree Fruit and Vegetable Committee 
of Direction (5) is clearly distinguishable from the present 
case, and the effect of that case, and of those following 
it, is to make the present matter an interference with the 
taxation rights of the Dominion Legislature. 

The respondents did not appear. 
(1) (1883) 9 App. Cas. 117. (4) (1932) A.C. 542, 668. 
(2) (1936) Can. S.CH. 398, 411. (5) (1931) Can. S.C.R. 357. 
(3) (1931) Can. S.CH. E57, 862. 
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The respondents did not appear. 
(1) (1883} 9 App. Cas. 117. (4) (1932) A.C. 542, 558. 
(2) (1936) Can. S.C.R. 398, 411. (5) (1931) Can. S.C.R. 357. 
(3) (1931) Can. S.C.R. 357, 362. 
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July 27. The judgment of their Lordships was delivered [1938] A.C. 
by LORD ATKIN. This is an appeal from a decision of the SHANNON 

Court of Appeal for British Columbia reversing a decision jj^ 
of Manson J., who had given judgment in the action in MAINLAND 

favour of the plaintiffs, the present appellants. The appel- PRODUCTS 

lants were dairy farmers carrying on their business in the BoABP-
Province of British Columbia, and were affected by a Milk 
Marketing Scheme approved by the Lieutenant-Governor 
in Council under the Natural Products Marketing (British 
Columbia) Act, Chapter 34, of the Statutes of 1936. The 
scheme set up the Lower Mainland Dairy Products Board 
(the defendants), and in the action the plaintiffs claimed a 
declaration that the Act was ultra vires of the Legislature 
of the Province; that the plaintiffs were under no obliga
tion to obtain licences from the defendants, or comply with 
any of their demands; and they further claimed an injunc
tion to restrain the defendants .from interfering with them. 
In the proceedings the Attorney-General for the Province 
intervened, and he alone was represented as respondent 
before this Board. The learned trial judge decided in 
favour of the plaintiffs. The Court of Appeal reversed his 
decision, following judgments they had delivered on a 
reference to them by the Lieutenant-Governor in Council 
asking whether the Act in question was ultra vires of the 
Legislature of the Province. Having answered the ques
tion in the negative they, without [717] further discussion, 
allowed the appeal. The legislative history of the im
pugned statute is as follows. In November, 1934, the 
Legislature of British Columbia passed an Act entitled 
the Natural Products Marketing (British Columbia) Act, 
providing that the Lieutenant-Governor in Council might 
constitute a British Columbia Marketing Board, and arm
ing the Board with powers to act in co-operation and con
jointly with the Dominion Marketing Board constituted 
under the Dominion Act, the Natural Products Marketing 
Act, 1934. In November, 1935, the Governor General in 
Council had referred to the Supreme Court of Canada the 
question whether the Dominion Act was ultra vires of the 
Dominion Legislature. On June 17, 1936, the Supreme 
Court held in Reference re The Natural Products Market
ing Act, 1934, and Its Amending Act, 1935 (1), that it was 
ultra vires, and their decision was affirmed by this Board 

(1) (1936) Can. S.C.R. 398. 
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[1938]A.C. on January 28, 1937. [Attorney-General for British 
• SHANNON Columbia v. Attorney-General for Canada (1).] Mean-

L O ^ E R time, in April, 1936, the Legislature of British Columbia 
MAINLAND had amended the Provincial Act of 1934, which now is in 

PRODUCTS ^n e ^ o r m enacted in the Revised Statutes of British Colum-
BoABD- bia, 1936, c. 165, together with an additional clause as to 

severability enacted in an Amendment Act of 1937, c. 41. 
I t is not necessary to set out all the provisions of the Act 
in question, but reference should be made to the following 
definitions: " 'Market ing ' includes buying and selling, 
"shipping for sale or storage, and offering for sale: and in 
" respect of a natural product includes its transportation 
" in any manner by any person." " ' Natural product' 
means any product of " agriculture, or of the forest, sea, 
" lake, or river, and any article of food or drink wholly or 
" partly manufactured or derived from any such product." 

Sect. 4, sub-s. 1, of the Act provides: " The purpose and 
" intent of Part I of this Act is to provide for the control 
" and regulation in any or all respects of the transporta-
" tion, packing, storage, and marketing of natural products 
" within the Province, including the prohibition of such 
" transportation, packing, storage, and marketing in whole 
" or in part." [718] The scheme of the Act is to enable 
the Lieutenant-Governor in Council to set up a central 
British Columbia Marketing Board, to establish or approve 
schemes for the control and regulation within the Province 
of the transportation, packing, storage and marketing of 
any natural products, to constitute Marketing Boards to 
administer such schemes, and to vest in those Boards any 
powers considered necessary or advisable to exercise those 
functions. In particular the Lieutenant-Governor in Coun
cil may vest in any Marketing Board the powers, s. 4A (d), 
" to fix and collect yearly, half-yearly, quarterly, or month-
" ly licence fees from any or all persons producing, packing, 
" transporting, storing, or marketing the regulated product; 
" and for this purpose to classify such persons into groups, 
" and fix the licence fees payable by the members of the 
" different groups in different amounts; and to recover any 
" such licence fees by suit in any Court of competent juris-
" dietion." 

(1) (1937) A.C. 377; ante, p. 327. 
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Sect. 4A (;'): " To use in carrying out the purposes of [1938] A.C. 
" the scheme and paying the expenses of the board any SHANNOK 

"moneys received by the board." 
The attack on the Act was made on these grounds:— 

(1) That it encroaches on the class of subjects enu
merated in s. 91 (2) of the British North America Act, 
1867—the regulation of trade and commerce. 

(2) That it also encroaches on s. 91 (3)—the raising 
of money by any mode or system of taxation. 

(3) That without constitutional authority it delegates 
legislative power to the Lieutenant-Governor in Council. 

I t is sufficient to say upon the first ground that it is 
apparent that the legislation in question is confined to 
regulating transactions that take place wholly within the 
Province, and are therefore within the sovereign powers 
granted to the Legislature in that respect by s. 92 of the 
British North America Act. Their Lordships do not accept 
the view that natural products as defined in the Act are 
confined to natural products produced in British Columbia. 
There is no such restriction in the Act, and the limited 
construction would probably cause difficulty if it were 
sought [719] at some future time to co-operate with a 
valid Dominion scheme. But the Act is clearly confined 
to dealings with such products as are situate within the 
Province. I t was suggested that " transportation " would 
cover the carriage of goods in transit from one Province to 
another, or overseas. The answer is that on the construc
tion of the Act as a whole it is plain that " transportation " 
is confined to the passage of goods whose transport begins 
within the Province to a destination also within the Prov
ince. I t is now well settled that the enumeration in s. 91 
of " the regulation of trade and commerce " as a class of 
subject over which the Dominion has exclusive legislative 
powers does not give the power to regulate for legitimate 
Provincial purposes particular trades or businesses so far 
as the trade or business is confined to the Province: Citi
zens Insurance Co. of Canada v. Parsons (1); Reference re 
The Natural Products Marketing Act, 1934, and Its 
Amending Act, 1935 (2). And it follows that to the ex
tent that the Dominion is forbidden to regulate within 

(1) 7 App. Cas. 96; Cam, I, 267. (2) (1836) Can. S.C.R. 398; (1937) 
A.C. 377; ante p . 327. 
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Sect. 4A (j) : " To use in carrying out the purposes of [19381 A.C. 

" the scheme and paying the expenses of the board any SH;;;;o:s 
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[1938] A.C. the Province, the Province itself has the right under its 
SHANNON legislative powers over property and civil rights within the 

LOWER Province. The appellants did not dispute that there was 
MAINLAND a bona fide intention by the Province to confine itself to 
PBODUCTS its own sphere, but they contended that, whatever the 

BOARD, intention, the Province had in fact encroached upon the 
Dominion sphere. If they could have established that con
tention, they would have been in a stronger position. In 
this respect their Lordships desire to quote a passage from 
the opinion of Lord Atkin in the House of Lords in 
Gallagher v. Lynn (1), which was cited by Martin C.J., 
and which it will be convenient to bring into the line of 
authority on constitutional cases arising in the Dominions: 
" My Lords/ the short answer to this is that this Milk Act 
" is not a law ' in respect of' trade; but is a law for the 
"peace, order and good government of Northern Ireland 
" ' in respect of' precautions taken to secure the health of 
" the inhabitants [720] of Northern Ireland by protecting 
" them from the dangers of an unregulated supply of milk. 
" These questions affecting limitation on the legislative 
" powers of subordinate parliaments or the distribution of 
" powers between parliaments in a federal system are now 
"familiar, and I do not propose to cite the whole range 
" of authority which has largely arisen in discussion of the 
" powers of Canadian Parliaments. I t is well established 
" that you are to look at the ' true nature and character 
" ' of the legislation': Russell v. The Queen (2); ' the pith 
" ' and substance of the legislation.' If, on the view of the 
"statute as a whole, you find that the substance of the 
"legislation is within the express powers, then it is not 
"invalidated if incidentally it affects matters which are 
" outside the authorized field. The legislation must not 
"under the guise of dealing with one matter in fact en-
" croach upon the forbidden field. Nor are you to look only 
" at the object of the legislator. An Act may have a per
f e c t l y lawful object, e.g., to promote the health of the 
"inhabitants, but may seek to achieve that object by in-
" valid methods, e.g., a direct prohibition of any trade with 
" a foreign country. In other words, you may certainly 
" consider the clauses of an Act to see whether they are 
"passed ' i n respect o f the forbidden subject. In the 

<1) {1937) A.C. 863, 869. (2) 7 App. Cas. 829, 839; Cam., I , 
p. 319. 
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" present case any suggestion of an indirect attack upon [1938] A.C 
" trade is disclaimed by the appellant. There could be no SHANNON 

" foundation for it. The true nature and character of the Low^ 
"Act, its pith and substance, is that it is an Act to pro- MAINLAND 

"tect the health of the inhabitants of Northern Ireland; PEODTTCTS 

"and in those circumstances, though it may incidentally BoABP-
"affect trade with County Donegal, it is not passed ' in 
" ' respect of' trade, and is therefore not subject to attack 
" on chat ground." 

The pith and substance of this Act is that it is an Act 
to regulate particular businesses entirely within the Prov
ince, and it is therefore intra vires of the Province. 

The second objection made to the Act was that it pro
vided for the raising of money by a mode or system of taxa
tion, which is one of the class of subjects reserved to the 
Dominion [721] by s. 91 (3) of the British North America 
Act. The contention is directed to the power to impose 
licence fees which may be vested in Provincial boards by 
the Lieutenant-Governor in Council under s. 4A (d) of the 
British Columbia Act. The answer made was that the 
legislation was valid under the powers given to the Prov
ince to legislate as to the following classes of subjects 
(s. 92 (2)) "direct taxation within the Province in order 
" t o the raising of a revenue for Provincial purposes"; 
(s. 92(9)) "shop, saloon, tavern, auctioneer, and other 
" licences in order to the raising of a revenue for Provincial, 
"local, or municipal purposes"; (s. 92(13)) "property 
" and civil rights in the Province "; or, finally (s. 92 (16)) 
" matters of a merely local or private nature in the Prov
i n c e . " Their Lordships do not consider it necessary to 
support this legislation by reference to s. 92 (2). Without 
deciding the matter either way, they can see difficulties in 
holding this to be direct taxation within the Province. But 
on the other grounds the legislation can be supported. If 
regulation of trade within the Province has to be held valid, 
the ordinary method of regulating trade, i.e., by a system of 
licences, must also be admissible. A licence itself merely 
involves a permission to trade subject to compliance with 
specified conditions. A licence fee, though usual, does not 
appear to be essential. But, if licences are granted, it 
appears to be no objection that fees should be charged in 
order either to defray the costs of administering the local 

PRIVY OOUNOIL 891 

" present case any suggestion of an indirect attack upon [1938] A.C. 

u trade is disclaimed by the appellant. There could be no SH;;ON 

'
1 foundation for it. The true nature and character of the v. LoWER 

" Act, its pith and substance, is that it is an Act to pro- MAINLAND 
DAIRY 

u tect the health of the inhabitants of Northern Ireland; PRoDuCTs 

tc and in those circumstances, though it may incidentally BoARD. 

tc affect trade with County Donegal, it is not passed 'in 
tc ' respect of ' trade, and is therefore not subject to attack 
" on that ground." 

The pith and substance of this Act is that it is an Act, 
to regulate particular businesses entirely within the Prov
ince, and it is therefore intra vires of the Province. 

The second objection made to the Act was that it pro
vided for the raising of money by a mode or system of taxa
tion, which is one of the class of subjects reserved to the 
Dominion [721] by s. 91 (3) of the British North America 
Act. The contention is directed to the power to impose 
licence fees which may be vested in Provincial boards by 
the Lieutenant-Governor in Council under s. 4A (d) of the 
British Columbia Act. The answer made was that the 
legislation was valid under the powers given to the Prov
ince to legislate as to the following classes of subjects 
(s. 92 (2)) u direct taxation within the Province in order 
u to the raising of a revenue for Provincial purposes"; 
(s. 92 (9)) "shop, saloon, tavern, auctioneer, and other 
" licences in order to the raising of a revenue for Provincial, 
a local, or municipal purposes"; (s. 92 (13)) "property 
"and civil rights in the Province"; or, finally (s. 92 (16)) 
" matters of a merely local or private nature in the Prov
u ince." Their Lordships do not consider it necessary to 
support this legislation by reference to s. 92 (2). Without 
deciding the matter either way, they can see difficulties in 
holding this to be direct taxation within the Province. But 
on the other grounds the legislation can be supported. If 
regulation of trade within the Province has to be held valid, 
the ordinary method of regulating trade, i.e., by a system of 
licences, must also be admissible. A licence itself merely 
involves a permission to trade subject to compliance with 
specified conditions. A licence fee, though usual, does not 
appear to be essential. But, if licences are granted, it 
appears to be no objection that fees should be charged in 
order either to defray the costs of administering the local 

Scott Reid
Rectangle



392 CANADIAN CONSTITUTIONAL DECISIONS 

£1938] A.C. regulation or to increase the general funds of the Province, 
SHANNON or for both purposes. The object would appear to be in 

LOWER S U C ^
 a c a s e to r a^ s e a revenue for either local or Provincial 

MAINLAND purposes. On this part of the case their Lordships, with 
PBODTJCTS great respect, think that the present Chief Justice, then 

BOARD. Duff J., took a somewhat narrow view of the Provincial 
powers under s. 92 (9) in Lawson v. Interior Tree Fruit and 
Vegetable Committee of Direction (1), where he says (2) : 
"on the other hand, the last-mentioned head authorizes 
" licences for the purpose of raising a revenue, and does 
" not, I think, contemplate licences which, in their primary 
"function, are instrumentalities [722] for the control of 
"trade—even local or provincial trade." I t cannot, as 
their Lordships think, be an objection to a licence plus a 
fee that it is directed both to the regulation of trade and to 
the provision of revenue. It would be difficult in the case 
of saloon and tavern licences to say that the regulation of 
the trade was not at least as important as the provision 
of revenue. And, if licences for the specified trades are 
valid, their Lordships see no reason why the words " other 
licences" in s. 92 (9) should not be sufficient to support 
the enactment in question. The impugned provisions can 
also, in their Lordships' opinion, be supported on the 
ground accepted by Martin C.J. in his judgment on the 
reference—namely, that they are fees for services rendered 
by the Province, or by its authorized instrumentalities, 
under the powers given by s. 92 (13) and (16). The Chief 
Justice refers to fees on land registration, and mining and 
prospecting certificates. Another example might be the 
exaction of market tolls on the establishment of a new 
market. On these grounds the attack upon the Act based 
on the powers to exact licence fees must be held to fail. 

The third objection is that it is not within the powers of 
the Provincial Legislature to delegate so-called legislative 
powers to the Lieutenant-Governor in Council, or to give 
him powers of further delegation. This objection appears 
to their Lordships subversive of the rights which the Pro
vincial Legislature enjoys while dealing with matters fall
ing within the classes of subjects in relation to which the 
constitution has granted legislative powers. Within its 
appointed sphere the Provincial Legislature is as supreme 

(1) (1931) Can. S.CE. 357. (2) Ibid. 364. 
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as any other Parliament; and it is unnecessary to try to [1938] A.C. 
enumerate the innumerable occasions on which Legisla- SHANNON 

tures, Provincial, Dominion and Imperial, have entrusted LOT^, 
various persons and bodies with similar powers to those MAINLAND 

contained in this Act. Martin C.J. appears to have dis- PRODUCTS 

posed of this objection very satisfactorily in his judgment BoABP-
on the reference, and their Lordships find no occasion to 
add to what he there said. 

For these reasons the appeal fails and should be dis
missed, [723] and their Lordships will humbly advise His 
Majesty accordingly. The appellants must pay the costs-
of the appeal. 

Solicitors for appellants: Blake & Redden. 

Solicitors for the intervener: Gard, Lyell & Co. 
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[1939U.C. ATTORNEY-GENERAL FOR ALBERTA. .APPELLANT; 

J.C.* 

1938 
AND 

ATTORNEY-GENERAL FOR CANADA^ 
• K f ; AND OTHERS ^RESPONDENTS. 

— (1939) A.C. 117 
(Alberta Bank Taxation Case) 

ON APPEAL FROM THE SUPREME COURT OF CANADA 
Canada—Alberta—Bill taxing Banks operating in Province—Object and 

effect of legislation—Not in true sense taxation to raise revenue for 
Provincial purposes—Part of legislative plan to prevent operation of 
banking institutions—Ultra vires—British North America Act, 1867 
(30 & 31 Vict., c. S), s. 91(15), (16); s. 92 (2)—Bill entitled "An 
Act Respecting the Taxation of Banks," of the Alberta Legislature, 
third session, 1937. 

A Bill passed by the Legislative Assembly of the Province of Alberta at 
the 1937 Third Session, entitled "An Act respecting the Taxation 
" of Banks," and reserved by the Lieutenant-Governor of Alberta 
for the signification of the pleasure of the Governor General in 
Council, imposed on every corporation or joint stock company, other 
than the Bank of Canada, incorporated for the purpose of doing 
banking or savings bank business in the Province, an annual tax, in 
addition to any tax payable under any other Act, of (a) i per cent. 
on the paid-up capital, and (b) 1 per cent, on the reserve fund and 
undivided profits, the tax to be payable to the Provincial Secretary 
on behalf of His Majesty for the use of the Province:— 

Held, that on a comparison of the categories of subject-matters within 
the exclusive legislative competence of the Dominion and Provincial 
Legislatures respectively under ss. 91 and 92 of the British North 
America Act, 1867, and on a consideration of the objeet of the 
Taxation of Banks Bill and its effect if it became operative in the 
Province, the proposed taxation was not in any true sense taxation 
" in order to the raising of a revenue for Provincial purposes" so 
as to be within the exclusive legislative competence of the Provincial 
Legislature under s. 92 (2) of the British North America Act, but 
was merely part of a legislative plan to prevent the operation within 
the Province of those banking institutions which had been called into 
existence and given the necessary powers there to conduct their 
business by the only proper authority, the Parliament of the 
Dominion, under s. 91 of the British North America Act, and the 
Bill was therefore ultra vires the Provincial Legislature. 

Dictum in Bank of Toronto v. Lambe (1882) 12 App. Cas. 575, at p. 587 (1), 
discussed and explained. 

Judgment of the Supreme Court of Canada [1938] Can. S.C.R. 100, 
affirmed. 

* PRESENT :—Lord Maugham L.C., Lord Atkin, Lord Thankerton, 
Lord Russell of Killowen, and Lord Macmillan. 

(1) Cam., I, pp. 378, 388. 
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APPEAL (No. 48 of 1938), by special leave, from a[l939]A.c. 
judgment of the Supreme Court of Canada (March 4, A^<KLT-

1938) declaring, on a reference to them by the Governor GENERAL 

General of Canada under s. 55 of the Supreme Court Act, ALBERTA 

R.S.C., 1927, c. 35, that the following three Bills passed . v-
ATTORNEY™ 

by the Legislative Assembly of the Province of Alberta GENERAL 

at its third session in 1937 were ultra vires of the Provin- CANADA. 

cial Legislature: (1) "An Act respecting the Taxation — 
"of Banks"; (2) "An Act to Amend and Consolidate 
" t h e Credit of Alberta Regulation Act"; and (3) "An 
•"Act to ensure the Publication of Accurate News and-
" Information." The Lieutenant-Governor of Alberta had 
withheld his assent to the three Bills and had reserved 
them on October 5, 1937, for the signification of the 
pleasure of the Governor General in Council under ss. 90, 
55 and 57 of the British North America Act, 1867. 

The Supreme Court of Canada (Duff C.J., Cannon, 
Crocket, Davis, Kerwin and Hudson JJ.) were unanimous 
in their opinion. The judgments are reported at [1938] 
Can. S.C.R. 100. 

During the hearing of this appeal by the Judicial Com
mittee their Lordships, on July 7, 1938, held that inasmuch 
as the Social Credit Board and the Provincial Credit Com
mission, as constituted under the Alberta Social Credit 
Act, 1937, no longer existed, that Act having been repealed 
since the order of the Supreme Court on the reference in 
this case, those bodies could not perform the powers pro
posed to be conferred upon them in respect of the Press 
Bill and the Credit Regulation Bill, which Bills, therefore, 
could not now be brought into operation, and their Lord
ships, in accordance with the established practice of the 
Board in such circumstances, declined to hear arguments 
on this appeal so far as it related to those two Bills. The 
appeal accordingly proceeded in respect of the Taxation of 
Banks Bill alone. That Bill applied to every corporation 
or joint stock company, other than the Bank of Canada, 
incorporated for the purpose of doing banking or savings 
Bank business and transacting such business in the Prov
ince. The Bill imposed on every such bank an annual tax, 
in addition to any tax payable under any other Act, of 
(a) i per cent, on the paid-up capital, and (b) 1 per cent, 
on the reserve fund and undivided profits. Penalties were 
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Can. S.C.R. 100. 

During the hearing of this appeal by the Judicial Com
mittee their Lordships, on July 7, 1938, held that inasmuch 
a.s the Social Credit Board and the Provincial Credit Com
mission, as constituted under the Alberta Social Credit 
Act, 1937, no longer existed, that Act having been repealed 
since the order of the Supreme Court on the reference in 
this case, those bodies could not perform the powers pro
posed to be conferred upon them in respect of the Press 
Bill and the Credit Regulation Bill, which Bills, therefore, 
could not now be brought into operation, and their Lord
ships, in accordance with the established practice of the 
Board in such circumstances, declined to hear arguments 
on this appeal so far as it related to those two Bills. The 
appeal accordingly proceeded in respect of the Taxation of 
Banks Bill alone. That Bill applied to every corporation 
or joint stock company, other than the Bank of Canada, 
incorporated for the purpose of doing banking or savings 
Bank business and transacting such business in the Prov
ince. The Bill imposed on every such bank an annual tax, 
in addition to any tax payable under any other Act, of 
(a) !-per cent. on the paid-up capital, and (b) 1 per cent. 
on the reserve fund and undivided profits. Penalties were 
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[1939] A.c. provided for default in payment of the tax, and the tax 
ATTORNEY-

 w a s declared to be payable to the Provincial Secretary on 
GENERAL behalf of His Majesty for the use of the Province. 

FOB 

ALBERTA The respondents to this appeal as originally brought 
ATTORNEY-

 w e r e t n e Attorney-General for Canada; the Canadian Press 
GENERAL a n d Newspapers Associations; the Alberta Press; and the 
CANADA. Chartered Banks of Canada. 

The main ground of appeal was that the Bank Taxation 
Bill would, if assented to, be intra vires the Alberta Legis
lature as imposing direct taxation within the Province 
under s. 92 (2) of the British North America Act, 1867. 

1938. July 5, 7. A. M. Biggar K.C., Cyril BadcUffe 
K.C. and / . / . Frawley K.C. for the appellant. The three 
Bills which have been reserved are now awaiting the assent 
of the Governor General. If he does not assent within a 
year, then they fall. The questions referred to the 
Supreme Court, while relating expressly to the Legislature 
of the Province of Alberta, might well have been expressed 
generally as relating the legislative powers of any of the 
other Provinces of Canada so far as the matters in ques
tion are concerned. [The terms of the three Bills were 
referred to.] All the Acts of the Province may be looked 
at to ascertain the scope and effect of the impugned Bills: 
the appellant's complaint about the judgments of the 
Supreme Court, however, is that they proceed on an 
assumption that the Alberta Social Credit Act, 1937, and 
certain other legislation, constituted part of a legislative 
scheme, and that, that legislation being bad, therefore the 
Bank Taxation Bill, being part of the scheme, is also bad: 
that is an improper inference. The following propositions 
are submitted: (a) In view of the decision in Bank of 
Toronto v. Lambe (1) the terms of the Bank Taxation 
Bill are such that if the Bill is assented to it will be valid 
legislation. (6) Provincial legislation imposing a tax on 
banks cannot properly be held ultra vires because of the 
burden which it imposes—the weight of the tax is a matter 
for the consideration only of the Governor General in 
Council, and not for that of the Court, with the possible 
exception that, if the legislation were proved to be such 
as to prevent banks from exercising their powers in the 
Provinces, it might be held to be incompetent, that is, if 

(1) (1887) 12 App. Cas. 575. 
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the tax was so heavy that nobody could carry on banking [1939] A.c. 
in the Province, (c) The circumstances in which a statute ATTOKNEY-

will operate are always relevant to a proper understanding GENERAL 

of its terms, but when those terms are free from ambiguity ALBERTA 

or imprecision, the intention of the Legislature is to be . v-
gathered from them, and other material cannot be referred GENERAL 

to for the purpose of attributing to them a meaning CANADA. 

different from that which they clearly convey, (d) The — 
competence of Provincial Legislatures to exercise the 
powers which the British North America Act, 1867, con
ferred on them can not vary from Province to Province or 
from time to time, and so can not be affected by past or 
contemporaneous events other than the exercise of over
riding Dominion legislative powers, (e) A Provincial sta
tute which would be valid standing alone, and is capable 
of independent operation, cannot be held invalid on the 
ground that a common intention underlies both it and an 
earlier invalid statute on a different subject. (/) In any 
event, no inference as to the existence of a common inten
tion underlying two statutes which do not depend one 
upon the other may properly be drawn in the absence of 
either admission or of evidence, assuming that either ad
mission or evidence can affect the situation, (g) On the 
question of the competence of a Provincial Legislature 
to enact the provisions of a reserved Bill, neither the course 
of conduct of the Legislative Assembly, nor the avowed 
policy of the Provincial Government, have any relevance, 
since the King or the Governor General is equally with 
the Assembly an essential part of the Legislature. 

On the question of practical prohibitiveness—the killing 
of the goose that lays the golden eggs—it is submitted 
that the Bank Taxation Bill is not prohibitive at all; 
that, while it may be established that the tax is a heavy 
one, it is not one which would prevent bankers carrying 
on their business. I t should not have been assumed to 
the contrary. The Bill is prima facie a valid one, and 
there must be something to set aside its validity. The 
intention must be taken from the words used. I t is not 
proper to measure legislative competence by any considera
tions as to the policy or intentions of members of the 
Legislative Assembly or of that Assembly itself. When a 
Bill is reserved the Legislature has no mind or policy 
except what the words of the enactment express. [Refer-
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[1939] A.c. ence was made to Attorney-General for Ontario v. Becipro-
ATTOENET- ^ Insurers (1); In re The Insurance Act of Canada (2) ; 
GENERAL MacBeth v. Ashley (3); Attorney-General for Alberta v. 
ALBERTA Attorney-General for Canada (4); and Attorney-General 

ATTORNEY- for Manitoba v. Attorney-General for Canada (5).] 
GENERAL The Press Bill [the provisions were referred to] has been 
CANADA, said to be inoperative by the Supreme Court; it was also 

said to fall because it was part of the general legislative 
scheme of which the Alberta Social Credit Act was the 
basis; and it was also said to be had as criminal law. 
There appears to be a difficulty in view of the fact that 
by the Alberta Social Credit Act, which has been repealed 
since the order of the Supreme Court in this case, there 
was created the Social Credit Board which was entrusted 
with important duties in connection with the operation of 
the Press Bill. I t may have been intended to confer the 
powers to be exercised under the Press Bill on the chair
man of a new board, but the Press Bill has not been 
amended to that effect, and the only board which need 
be considered is that constituted under s. 3 of the Alberta 
Social Credit Act, and that Act has been repealed. 

[LORD MACMILLAN. I t seems not so much a question 
of ultra vires as whether this is a piece of substantive legis
lation at all now before their Lordships. There can never 
be a chairman as constituted by s. 3 of the Alberta Social 
Credit Act to exercise the functions referred to in the Press 
Bill.] 

The position appears to be the same in regard to the 
Credit Regulation Bill, for the Bill requires credit insti
tutions carrying on business in the Province to obtain 
licences from the Provincial Credit Commission, a body 
also created by the now repealed Alberta Social Credit 
Act. 

Aime Geoffrion K.C. for the Attorney-General for 
Canada, referred to Brooks-Bidlake & Whittall, Ld. v. 
Attorney-General for British Columbia (6), and Attorney-
General for British Columbia v. Attorney-General for 
Canada (7). 

(1) (1924) A.C. 328, 332, 342. (4) (1928) A.C. 475, 487. 
(2) (1932) A.C. 41, 51. (5) (1929) A.C. 280, 268. 
(3) (1874) L i t . 2 H i . Se. 352. (6) (1923) A.C. 450. 

(7) (1924) A.C. 203, 211-2. 
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After a short adjournment to consider the matter, LORD [1939] A.c. 
MATJGHAM L.C. said: Their Lordships have carefully con- ATTORNEY-

sidered the interesting point of practice, and they feel GENEEAL 

bound to tell counsel that they think that it would be ALBEETA 

contrary to the practice and usual procedure adopted by ATTOg'NET_ 
the Privy Council that the Board should express any opin- GENEEAL 

ion to His Majesty on a subject which really is no longer CANADA. 

a practical one in any sense at all, and for that reason I — 
may say that I regret that they will not hear counsel upon 
it, and the appeal will proceed only in respect of the 
Bank Taxation Bill. 

Cyril Badclijfe K.C. followed. I t is quite impossible for 
a Court to say that the tax in question is not to be raised 
as revenue for Provincial purposes, and that it is not with
in the legislative competence of the Provincial Legislature 
under s. 92 (2) of the British North America Act, 1867. 
The scope and effect of a legislative measure is to be ascer
tained by an examination of its actual provisions, and it is 
only when expressions used in it are ambiguous or impre
cise that reference may be made to extraneous material. 
A statute expressed in unambiguous and precise terms can
not properly be held invalid on the grounds that another 
statute of the same Legislature is invalid and that a com
mon intention underlies both. There is no ground afforded 
either by the provisions of the Bill or by other matter 
which may properly be referred to for treating the Bill 
as ancillary to or dependent upon the Alberta Social Credit 
Act or any general scheme of legislation. 

[LORD THANKERTON referred to In re The Regulation 
and Control of Aeronautics in Canada (1).] 

Aime Geoffrion K.C. and / . Boyd McBride K.C. for the 
Attorney-General for Canada. The Bank Taxation Bill is 
legislation in relation to banking, a subject-matter within 
the exclusive legislative competence of the Dominion Par
liament. I t is not " direct" taxation, or taxation " with
in the Province" within the meaning of s. 92 (2) of 
the British North America Act. The purpose and effect of 
the Bill may be looked at, and there is by it an extra
ordinary severe discrimination against the banks, and, 
moreover, a very big departure from the previous dis

ci) (1932) A.C. 64, 71. 
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[1939] A.c. criminating policy. Secondly, the amount of tax is so 
ATTORNEY- l a r g e that it indicates no intention to collect money, but 
GENERAL an intention to exclude the banks. Thirdly, the logical 
ALBERTA policy of this legislation is to replace the ordinary Cana-
. v- dian banks by a Provincial State bank to operate its 
GENERAL system of social credit. These cumulative effects demon-
CANADA strate that the Bill is not in pith and substance taxation 
— for Provincial purposes. In deciding whether the Bill is a 

good one conditions existing when it was passed may be 
looked at. The Bill and the Social Credit Act necessarily 
involved a combination against the banks. [Reference 
was made to In re The Insurance Act of Canada (1); Pro
prietary Articles Trade Association v. Attorney-General 
for Canada (2); and Union Colliery Company of British 
Columbia, Ld. v. Bryden (3).] 

J. Boyd McBride K.C. followed. The judgments below 
all state that the legislation was part of one scheme of 
legislation. There is a series of statutes designed to wipe 
out banks; another designed to establish credit houses. 
Having established that competitor, the next step was to 
make all those who were anxious to carry on business in 
the Province of Alberta deal with the particular credit 
system form of bank rather than with the banks authorized 
under Dominion legislation. Those are the three main 
points in this particular scheme. For that reason the 
Court below was justified in saying that there was a 
general scheme of legislation. That is not all. The next 
step was that nothing was to be allowed to be said in 
the Press which would be derogative to that particular 
scheme. I t must be a scheme which nobody should be 
permitted to criticize—there was the muzzling of the Press. 
The last point in the' general scheme is simply the wiping 
out of all book-keeping debts and the starting of a new 
economic order. The legislation in question is part of a 
general scheme, and being ancillary, is ultra vires. 

W. N. Tilley K.C. and B. V. McCrimmon for the 
Chartered Banks of Canada. The tax is invalid because, 
among other reasons, taxing paid-up capital, reserve fund 
and undivided profits of banks transacting business through
out Canada and abroad carries the tax outside the Province. 

(1) (1932) A.C. 41, 53-3. (2) (1931) A.C. 310, 317. 
(3) (1899) A.C. 580, 584. 
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[Reference was made to Bank of Toronto v. Lambe (1), [1939] A.c. 
and Brewers & Malsters' Association of Ontario v. Attorney- ATTOBNEY-

General for Ontario (2).] GENERAL 

0. M. Biggar K.C. replied. 
FOE 

ALBERTA 

V. 
ATTORNEY-

H. P. Duchemin K.C. for the Canadian Press and News- GENERAL 

papers Associations. CANADA. 

/ . L. Ralston K.C. for the Alberta Press. 

Ju ly 14. LORD M A U G H A M L.C. s tated t h a t their Lord
ships were of opinion t h a t t he appeal should be dismissed. 

Nov. 4. T h e reasons of their Lordships for dismissing 
the appeal were delivered by LORD M A U G H A M L.C. This 
is an appeal by the Attorney-General for Alberta from a 
judgment of the Supreme Court of Canada (Duff C.J., 
Cannon, Crocket, Davis, Kerwin and Hudson J J . ) , dated 
March 4, 1938, on a reference to them b y the Governor 
General of Canada under s. 55 of the Supreme Court Act 
(Revised Sta tu tes of Canada, 1927, c. 35) . T h e subject 
of the reference and of this appeal is the power of the 
Legislature of the Province of Alberta to enact three Bills 
which had been presented to the Lieutenant-Governor of 
Alberta for assent on October 5, 1937, and reserved by 
h im for the signification of the Governor General 's pleasure. 

B y Order in Council, dated November 2, 1937, t h e 
Governor General referred the following questions to the 
Supreme Court of Canada for hearing and consideration:— 

" 1 . I s Bill No. 1, entit led ' An Act respecting the 
" ' Taxat ion of B a n k s ' or any of the provisions thereof 
" and in wha t part icular or particulars or to wha t extent 
" intra vires of the Legislature of the Province of Alber ta?" 

" 2 . I s Bill No . 8, entit led ' A n Act to amend and 
" ' Consolidate the Credit of Alberta Regulat ion A c t ' or 
" any of the provisions thereof and in wha t part icular or 
"par t icu la rs or to wha t extent intra vires of t h e Legis
l a t u r e of the Province of Alber ta?" 

" 3. Is Bill No. 9, entitled ' An Act to ensure the Pub-
" ' lication of Accurate News and Information' or any of 
" the provisions thereof and in what particular or par-

(1) 12 App. Cas. 575, 582. (2) (1897) A.C. 231, 237. 
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" 2. Is Bill No. 8, entitled ' An Act to amend and 
" ' Consolidate the Credit of Alberta Regulation Act ' or 
" any of the provision£ thereof and in what particular or 
"particulars or to what extent intra vires of the Legis
" 1ature of the Province of Alberta?" 

"3. Is Bill No. 9, entitled 'An Act to ensure the Pub
~'' lication -of Accurate News and Information' or any of 
" the provisions thereof and in what particular or par-

(1) 12 App. Cas. 575, 582. (2) {1897) A.C. 231, 237. 
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[1939]A.c. "ticulars or to what extent intra vires of the Legislature 
ATTORNEY- " o f t n e Province of Alberta?" 

GENERAL gy foe judgment of the Supreme Court, dated March 4, 
ALBERTA 1938, the unanimous opinion of the Court on each of the 

ATTORNEY- three questions propounded was that it should be answered 
GENERAL in the negative. 
CANADA. I t is necessary to set out briefly the scope of the dis-

puted Bills. 

Bill No. 1, entitled "An Act respecting the Taxation 
" of Banks." 

This Bill applied to every corporation or joint stock 
company, other than the Bank of Canada, incorporated for 
the purpose of doing banking or savings bank business and 
transacting such business in the Province. The Bill im
posed upon every such bank an annual tax, in addition to 
any tax payable under any other Act, of (a) ^ per cent, on 
the paid-up capital, and (6) 1 per cent, on the reserve fund 
and undivided profits. Default on payment of tax was to 
be visited with penalties, and payment of either tax or 
penalty could be enforced by distress and sale of goods 
and chattels, or iby action for civil debt. The tax was 
declared to be payable to the Provincial Secretary on be
half of His Majesty for the use of the Province. I t is 
important to note that the tax is calculated by reference 
to the whole of the paid-up capital and reserves made 
throughout Canada and abroad. 

Bill No. 8, entitled "An Act to Amend and Consolidate 
" the Credit of Alberta Regulation Act, 1937." 

This Bill applied to " credit institutions," that is, per
sons or corporations whose business was that of dealing 
in credit. Such business was defined in the Bill. The Bill 
required credit institutions carrying on business in the 
Province to take out licences from the Provincial Credit 
Commission constituted by s. 4 of the Alberta Social 
Credit Act. Applications for licences were to be accom
panied by an undertaking, signed by the applicant, to 
refrain from acting, or assisting, or encouraging any person 
to act in a manner which restricts or interferes with the 
property and civil rights of any person in the Province. 
A breach of this undertaking might be visited by the 
Provincial Credit Commission with suspension or revoca-
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tion of the licence, subject to a right of appeal to the [1939] A.C. 
Social Credit Board constituted by the above-mentioned AOTORNEY-

Social Credit Act. GENERAL 

Before a licence was granted to a credit institution, one ALBEBTA 

or more Local Directorates were to be appointed to A
 v-

. . . ATTORNEY-

supervise, direct and control the policy of the institution s GENERAL 

dealing in credit for the purpose of preventing any act CANADA. 

constituting a restriction or interference with full enjoy- — 
ment of property and civil rights by any person within 
the Province. A Local Directorate was to consist of a 
majority appointed and removable by the Social Credit 
Board and a minority appointed and removable by the 
credit institution. 

But it was expressly provided that no provisions of the 
Act should be so construed as to authorize the doing of 
any act or thing which is not within the legislative com
petence of the Provincial Legislature. 
Bill No. 9, entitled "An Act to ensure the Publication 

" of Accurate News and Information." 
This Bill applied to newspapers or periodicals published 

in the Province. Where any such paper had published a 
statement relating to any policy or activity of the Provin
cial Government, the proprietor, editor, publisher or mana
ger was to be bound, when so required by the Chairman 
of the Social Credit Board, to publish in the paper a state
ment of no greater length than, and of equal prominence 
and type with, the previous statement. The object of the 
chairman's statement was to be the correction or ampli
fication of the previous statement, and it was to be stated 
that it was published by his direction. The Bill further 
provided that the proprietor, editor, publisher or manager 
of a paper should be obliged on requisition of the Chair
man of the Social Credit Board to divulge the particulars 
of every source of information upon which any statement 
appearing in his paper was based. 

Any contravention of the provisions of the Bill was 
liable to be punished by money penalties, and might entail 
the suspension of the paper or part of its material. 

At the time when the three questions above stated were 
before the Supreme Court an Act entitled the Alberta 
Social Credit Act, e. 10, 1937 (First Session) was in force. 
I t had received the assent of the Lieutenant-Governor of 
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[1939] A.c. Alberta on April 14, 1937, and had been later amended by 
ATTORNEY-

 a n Act assented to on August 6, of that year. The pro-
GENEKAL visions of this Act, as amended, necessarily called for the 
ALBEETA careful examination of the Supreme Court, since the two 

ATTORNEY- Bills, NO. 8 and No. 9, could operate only if certain insti-
GENERAL tutions created by and working under the Alberta Social 
CANADA. Credit Act, i.e., the Provincial Credit Commission and the 

Social Credit Board, were in existence. Bill No. 8 required 
credit institutions carrying on business in the Province to 
obtain licences from the Provincial Credit Commission. 
That body, in the circumstances mentioned in the Alberta 
Social Credit Act, could suspend or revoke any licence, 
subject to a right of appeal to the Social Credit Board. 
As regards Bill No. 9, the Social Credit Board was en
trusted with the most important duties under the Bill. It 
has happened, however, that since the order of the Supreme 
Court—namely, on April 8, 1938, the Alberta Social Credit 
Act was repealed by the Alberta Legislature (1938, c. 4). 
In these circumstances the two Bills, No. 8 and No. 9, 
cannot now be brought into operation, and, since nothing 
can be done thereunder, the appeal from the order of the 
Supreme Court is one of no practical interest. I t is con
trary to the long-established practice of this Board to 
entertain appeals which have no relation to existing rights 
created or purported to be created; and their Lordships 
have, therefore, found it necessary to decline to hear argu
ments on this appeal in so far as it relates to Bills No. 8 
and No. 9. Their Lordships, in taking this course, will 
only add that they do not intend to intimate any doubt 
as to the correctness of the decision of the Supreme Court 
as regards those Bills. 

Bill No. 1, the " Act respecting the Taxation of Banks," 
is in a position different from that of the other two Bills. 
I t contains no reference to the Alberta Social Credit Act. 
I t purports to be concerned with taxation of a direct 
character, differing, however, from ordinary taxing statutes 
in that it singles out for taxation only banks which transact 
business in the Province. The word " b a n k " is defined 
as meaning " a corporation or joint stock company, other 
" than the Bank of Canada, wherever incorporated and 
"which is incorporated for the purpose of doing banking 
"business or the business of a savings bank and which 
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" transacts such business in the Province whether the head [1939] A.c 
" office is situate in the Province or elsewhere." No other ATTORNEY-

body, corporation, institution or person is the subject of GENERAL 

taxation under the Bill. I t is sought to be justified by 
s. 92 (2) of the British North America Act, 1867, as being 
within the class of subjects described as " Direct taxation 
" within the province in order to the raising of a revenue 
" for provincial purposes." I t may be stated at the out
set, if indeed it is not self-evident, that the mere fact that 
revenue to a greater or smaller amount would be raised in 
the Province by a highly selective measure of this unusual 
character is not sufficient to justify it as coming within 
s. 92. Under the guise of discriminatory taxation in the 
Province it would be easy not only to impair, but even 
to render wholly nugatory, the exclusive legislative author
ity of the Dominion over a number of the classes of sub
jects specifically mentioned in s. 91 by making them value
less. Instances could be found in bills of exchange, and 
promissory notes, patents, and copyrights, which could be 
so heavily taxed as entirely to destroy their use as well 
as their value in the Province. A number of other illus
trations could be given arising under s. 92 (10). No one 
would suggest—and certainly counsel for the appellant in 
his able argument did not—that Provincial legislation of 
this character would be valid. Whether a Provincial Act, 
which indirectly interferes in some degree with one of the 
powers of the Dominion, is or is not ultra vires must be 
determined in each case as it arises, for no general test 
applicable to all cases can safely be laid down: John 
Deere Plow Co., Ld. v. Wharton (1); Great West Saddlery 
Co., Ld. v. The King (2). 

There are cases on each side of the line. For example, 
the decision of the Judicial Committee in Russell v. The 
Queen (3) is an authority on one side; the decisions in 
Abbott v. City of Saint John (4), Forbes v. Attorney-
General for Manitoba (5), and Judges v. Attorney-General 
of Saskatchewan (6), may be cited on the other side. In 
the view of their Lordships these cases in no way conflict. 

Admitting that a test applicable to every case of over
lapping powers specified in ss. 91 and 92 is more than 

(1) (1915) A.C. 330, 338, 339; (3) (1882) 7 App. C&s. 829; 
Cam., I, pp. 806, 812-814. Cam., I, p. 310. 

(2) (1921) 2 A.C. 91; Cam., II, (4) (1908) 40 Can. S.C.K.. 597. 
p. 212. (5) (1937) A.C. 260; ante p. 259. 

(6) (1937) 2 L D 2 . 209; ante p. 273. 
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[1939] A.c. elusive, yet it is often comparatively easy to determine 
ATTORNEY- *na* ^he particular piece of legislation is an encroachment 

GENBKAL on a forbidden territory. 
FOB a . . 

ALBEBTA borne propositions may be stated that are not in dispute. 
ATTOBNEY- Clearly, it is necessary in dealing with such a question to 
GENEBAL consider the whole scheme for distribution of powers con-
CANADA, tained in the two sections. The " classes of subjects" 

enumerated, looked at singly, overlap in many respects. 
I t is obvious, for example, that currency, paper money, 
patents, trade-marks and so forth are different kinds of 
property, and therefore as a matter of verbal definition 
within s. 92(13); but this occasions no logical difficulty, 
for, as has been repeatedly observed, the concluding para
graph of s. 91 declares that any matter coming within any 
of the classes of subjects enumerated in that section "shall 
" not be deemed to come within the class of matters of a 
" local and private nature" assigned exclusively to the 
Provinces. As pointed out in the judgment of Duff C.J. 
(concurred in by Davis J.), it is well established that if a 
given subject-matter falls within any class of subjects 
enumerated in s. 91, it cannot be treated as covered by 
any of those within s. 92: Attorney-General for Ontario 
v. Attorney-General for the Dominion (1); Great West 
Saddlery Co., Ld. v. The King (2). 

I t is therefore necessary to compare the two complete 
lists of categories with a view to ascertaining whether the 
legislation in question, fairly considered, falls prima facie 
within s. 91 rather than within s. 92. The result of the 
comparison will not by itself be conclusive, but it will go 
some way to supply an answer to the problem which has 
to be solved. 

The next step in a case of difficulty will be to examine 
the effect of the legislation: Union Colliery Co. of British 
Columbia, Ld. v. Bryden (3). For that purpose the Court 
must take into account any public general knowledge of 
which the Court would take judicial notice, and may in a 
proper case require to be informed by evidence as to what 
the effect of the legislation will be. Clearly, the Acts 
passed by the Provincial Legislature may be considered, 
for it is often impossible to determine the effect of the 
Act under examination without taking into account any 

<1) (1896) A.C. 348; Cam., I, (2) (1921) 2 A.C. 91, 99; Cam., 
481. II, pp. 212, 218. 

(3) (1899) A.C. 680; Cam., I, p. 564. 
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other Act operating, or intended to operate, or recently [1939] A.C. 
operating in the Province. ATMBNBT-

A closely similar matter may also call for consideration, ĴSNERAL 

namely, the object or purpose of the Act in question. The ALBERTA 

language of s. 92(2), "Direct taxation within the prov- ^WORNEY-

"ince in order to the raising of a revenue for provincial GENERAL 

" purposes " is sufficient in the present case to establish this CANADA. 

proposition. The principle, however, has a wider applica-
tion. It is not competent either for the Dominion or a 
Province under the guise, or the pretence, or in the form 
of an exercise of its own powers, to carry out an object 
which is beyond its powers and a trespass on the exclusive 
powers of the other: Attorney-General for Ontario v. 
Reciprocal Insurers (1); In re The Insurance Act of 
Canada (2). Here again, matters of which the Court would 
take judicial notice must be borne in mind, and other evi
dence in a case which calls for it. I t must be remembered 
that the object or purpose of the Act, in so far as it does 
not plainly appear from its terms and its probable effect, 
is that of an incorporeal entity, namely, the Legislature, 
and, generally speaking, the speeches of individuals would 
have little evidential weight. 

If these principles are borne in mind, it appears to their 
Lordships, as it appeared to the Supreme Court, that the 
specific question that arises in relation to the Bill No. 1 
presents no serious difficulty. In the first place, it is plain 
that the taxation is aimed simply at ibanks, including 
savings banks; and by s. 91(15) and (16) "banking" 
and " savings banks" are within the exclusive legislative 
authority of the Dominion. On the other hand, it is 
strange to find the Province singling out, " in order to 
" the raising of a revenue for provincial purposes," banks 
and savings banks and no other wealthy corporation, body 
or persons in the Province. 

Next, if the effect of the Bill is examined on the footing 
that it becomes operative in the Province, some remark
able facts emerge. As Kerwin J. (in a judgment concurred 
in by Crocket J.) observed (3): " Our attention has been 
" called to the increase in the taxation of banks that would 
" be effected by the provisions of this Bill. As Provincial 
" legislation stood prior to the First Session of the Alberta 

(1) (1924) A.C. 828, 342; Cam., (2) (1932) A.C. 41; ante p. 81. 
n , p. 334. (3) (1938) Can. S.C.R. 147. 
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able facts emerge. As Kerwin J. (in a judgment concurred 
in by Crocket J.) observed (3): "Our attention has been 
"called to the increase in the taxation of banks that would 
" be effected by the provisions of this Bill. As Provincial 
" legislation stood prior to the First Session of the Alberta 

(1) (1924) A.C. 328, 342; Cam., (2) (1932) A.C. 41; ante p. 81. 
IT, p. 334. (3) (1938) Can. S.C.R. U7. 
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[1939] A.c. " Legislature in 1937, the tax on all banks doing business 
ATTORNEY- " *n t n e Pr°vince amounted to $72,200 per annum. By 
GENERAL " chapter 57 of that session a tax was imposed which would 
ALBERTA " increase the sum realised by $140,000 per annum. The 

«• " additional tax proposed by Bill 1 amounts to $2,081,925 
GENERAL " i n each year." 
CANADA ^ ^ o e s n o ^ s e e m to be necessary to set out the undis-

— puted tables of figures showing the particulars of this 
gigantic increase in the taxation of banks within the 
Province. Their Lordships do not disagree with the Chief 
Justice and Davis J. that the facts are sufficient (1) " t o 
" show that such a rate of taxation must be prohibitive 
" in fact and must be known to the Alberta Legislature 
" to be prohibitive." In coming to this conclusion it seems 
to their Lordships that the learned judges were justified in 
considering that the magnitude of the tax proposed for 
Alberta was such that, if it were applied by each of the 
other Provinces, it would have the effect of preventing 
banks from carrying on their businesses. It would be 
strange if each of the Provinces were successively to tax 
banks and the result on the question of ultra vires were to 
be that the Acts of those Provinces who were earliest in 
the field were valid, whilst the Acts of those who came a 
little later were to be held ultra vires. I t must be remem
bered in this connection that the tax proposed is based 
on the paid-up capitals and on the reserve funds of the 
banks wherever situate. 

It was rightly contended on behalf of the appellant that 
the Supreme Court and the Board have no concern with 
the wisdom of the Legislature whose Bill is attacked; and 
it was urged that it would be a dangerous precedent to 
allow the views of members of the Court as to the serious 
consequences of excessive taxation on banks to lead to a 
conclusion that the Bill is ultra vires. Their Lordships do 
not agree that this argument should prevail in a case where 
the taxation in a practical business sense is prohibitive. 
If, however, any doubt could be entertained on the ques
tion of fact, there is in this case a further point which 
seems to their Lordships to be decisive. 

In their opinion, it was quite legitimate to look at the 
legislative history of Alberta as leading up to the measure 
in question, including the attempt to create a new eeo-

(1) (1938) Can. S.OR. 128. 
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nomic era in the Province. At the time when the Bill [1939] A.c. 
was passing through the Legislature the most profound ATTOROTJY-

and far-reaching changes in the operations of commerce, GENERAL 

trade, and finance were intended by Bills before the Pro<- ALBERTA 

vincial Legislature and by Acts already passed. I t was . v-
plain that banks and savings banks operating in Alberta GENERAL 

might greatly interfere with those proposed changes. The CANADA 

examination of the Province of Alberta Social Credit Act — 
leaves little doubt that the Act was an attempt to regu
late and control banks and banking in the Province. In 
the second 1937 session an Act called "The Credit of 
" Alberta Regulation Act" was passed. The recitals in 
that Act are as follows: "Whereas the extent to which 
" property and civil rights in the Province may be enjoyed 
" depends upon the principles governing the monetization 
" of credit and the means whereby such credit is made 
" available to the Province and to the People collectively 
"and individually of the Province; and 

"Whereas it is expedient that the business of banking 
" in Alberta shall be controlled with the abject of attain-
" ing for the People of Alberta the full enjoyment of 
" property and civil rights in the Province." 

In the same session an Act entitled "An Act to pro-
"vide for the Restriction of the Civil Rights of Certain 
Persons" was passed, and it contains a similar recital. 
Both these latter Acts were part of the general scheme of 
social credit legislation in Alberta. Their Lordships agree 
with the opinion expressed by Kerwin J. (concurred in by 
Crocket J.) that there is no escape from the conclusion 
that, instead of being in any true sense taxation in order 
to the raising of a revenue for Provincial purposes, the 
Bill No. 1 is merely (1) "par t of a legislative plan to 
" prevent the operation within the Province of those bank-
" ing institutions which have been called into existence and 
" given the necessary powers to conduct their business by 
" the only proper authority, the Parliament of Canada." 
This is a sufficient ground for holding that the Bill is ultra 
vires. 

There are other and narrower grounds on which the 
validity of Bill No. 1 has been attacked, but in view of 
the above conclusions it does not seem to be necessary to 
deal with them in any way. 

(1) (1938) Can. S.C.R. 151. 
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[1939] A.c. Their Lordships think, however., that it may be useful 
ATTORNEY-

 t o m a k e s o m e observations on the well-known and often 
GENERAL cited decision of the Board in Bank of Toronto v. Lambe 
ALBERTA (!)• That case seems to have occasioned a difficulty in the 

ATTORNEY- minds of some of the learned judges in the Supreme Court. 
GENERAL I t must, however, be borne in mind that the Quebec Act 
CANADA.

 m ^na^ c a s e w a s attacked on two specific grounds, first, 
— that the tax was not " taxation within the Province," 

and secondly, that the tax was not a " direct tax." I t was 
never suggested, and there seems to have been no ground 
for suggesting, that the Act was by its effect calculated to 
encroach upon the classes of matter exclusively within the 
Dominion powers. Nor, on the other hand, was there any 
contention, however faint or tentative, that the purpose of 
the Act was anything other than the legitimate one of rais
ing a revenue for Provincial needs. 

It is, moreover, important to note that the taxes were 
not directed against a particular class of business or 
employment, but were imposed within the Province on 
every bank, insurance company, incorporated company 
carrying on any labour, trade or business in the Province, 
and on a number of other specified companies. Nor was 
it suggested that the taxation was of such a character 
that it might hamper the Dominion in exercising their 
powers under s. 91. In these circumstances, Lord Hob-
house, in delivering the judgment, refuted a contention on 
behalf of the appellants (2) in language which, as it seems 
to their Lordships, has sometimes been misunderstood. Its 
true meaning may be appreciated by stating in effect the 
argument to which it was addressed in the following form:— 
" A bank is an institution which comes within the words 
"of s. 91 (15). To tax a bank with sufficient severity 
" would destroy it. Therefore the Province cannot tax a 
" bank at all." The answer of the Judicial Committee in 
substance was no more than this;—"You are asking the 
" Board to imply in s. 91 a proviso to the effect that if a 
"power expressly given to the Provinces is capable, by a 
" particular and unusual application, of infringing a power 
" given to the Parliament of Canada, then no similar use 
" of the Provincial power, however moderate, can be per-
" mitted under any circumstances. The answer is that the 
"Legislature, in passing the British North America Act, 

(1) 12 App. Cas. 575; Cam., I , (2) 12 App. Cas. 586-7; Cam., 
p. 378. I, pp. 387, 388. 
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" did not assume that a misuse of the Provincial powers 
" was likely to occur and accordingly had to be provided 
" for. No such proviso can therefore be impled." I t was 
never laid down by the Board that if such a use was 
attempted to be made of the Provincial power as 
materially to interfere with the Dominion power, the action 
of the Province would be intra vires. To quote the actual 
language of the Board, they said—" If [the Judges] find 
" that on the due construction of the Act a legislative 
" power falls within s. 92, it would be quite wrong of them 
" to deny its existence because by some possibility it may 
" be abused, or may limit the range which otherwise would 
" be open to the Dominion parliament." This proposition 
is no more than what was stated in precise terms by Davies 
J. in Abbott v. City of Saint John when he observed (2): 
" Time and again the Judicial Committee have declined to 
" give effect to this anticipatory argument or to assume 
" to refuse to declare a power existed in the Legislature 
" of the Province simply because its improvident exercise 
"might bring it into conflict with an existing power of 
" the Dominion." Their Lordships are not aware of any 
decision of the Board which travels beyond the proposi
tion laid down in Lambe's case (3) as explained above. 

Their Lordships were invited to deal with the question 
of costs, but on the whole they did not think it right to 
depart from the usual practice which has obtained in decid
ing constitutional questions of the nature of those arising 
in this case. 

The above were the reasons whieh influenced their Lord
ships in humbly tendering to His Majesty their advice to 
dismiss the appeal. 

Solicitors for the appellant: Blake & Redden. 

Solicitors for the Attorney-General for Canada and for 
the Alberta Press: Charles Russell & Co. 

Solicitors for <the Canadian Press and Newspapers Asso
ciations and for the Chartered Banks of Canada: Lawrence 
Jones & Co. 

[1939] A.C. 

ATTOENEY-

GENEBAL 
FOR 

ALBERTA 
V. 

ATTORNEY-
GENERAL 

FOR 
CANADA. 

(1) 12 App. Caa. 587; Cam., I , 
p . 388. 

(2) 40 Can. S.CJl . 606. 
<3) 12 App. Cas. 575; Cam., I , 

p . 378. 
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APPENDICES 

THE BRITISH NORTH AMERICA ACT, 1867 

30 VICTORIA, CHAPTER 3 

An Act for the Union of Canada, Nova Scotia and 
New Brunswick, and the Government thereof; and 
for Purposes connected therewith. 

[29th March, 1867.] 

YfoF HEREAS the Provinces of Canada, Nova Scotia, and New 
Brunswick have expressed .their Desire to be federally 

united into One Dominion under the Crown of the United 
Kingdom of Great Britain and Ireland, with a Constitution 
similar in Principle to that of the United Kingdom: 

And whereas such a Union would conduce to the Welfare of 
the Provinces and promote the Interests of the British Empire: 

And whereas on the Establishment of the Union by Author
ity of Parliament it is expedient, not only that the Constitution 
of the Legislative Authority in the Dominion be provided for, 
but also that the Nature of the Executive Government therein 
be declared: 

And whereas it is expedient that Provision be made for the 
eventual admission into the Union of other Parts of British 
North America: 

[Be it therefore enacted (and declared by the Queen's most 
Excellent Majesty, by and with the Advice and Consent of the 
Lords Spiritual >and Temporal, and Commons, in this present 
Parliament assembled, and by the Authority of the same, as 
follows:]* 

I.—PRELIMINARY 

1. This Act may be cited as The British North America Act, Short Title. 
1867. 

[2 . The Provisions of this Act referring to Her Majesty the Application 
Queen extend also to the Heirs and Successors of Her Majesty, "^ ^™™^" 
Kings and Queens of the United Kingdom of Great Britain and tLToSL». 
Ireland.]* 

II .—UNION 
3 . I t shall be lawful for the Queen, by and with the Advice Declaration 

of Her Majesty's Most Honourable Privy Council, to declare of Dnion' 
by Proclamation that on and after a Day therein appointed, 
not being more than Six Months after the passing of this Act, 
the Provinces of Canada, Nova Scotia and New Brunswick 
shall form and be One Dominion under the Name of Canada; 
and on and after that Day those Three Provinces shall form 
and be One Dominion under that Name accordingly. 

*B.ep. 56 & 57 Viet. c. 14; but as to sec. 2, see see. 30 of the Inter
pretation Aet, 1889, 52 & 53 Viet. e. 63. 
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414 British North America Act, 1867 

Construc
tion of 
subsequent 
Provisions 
of Act. 

4 . [The subsequent Provisions of this Act shall, unless' i t is 
otherwise expressed or implied, commence and have effect on 
and after the Union, that is to say, on and after the Day 
appointed for the Union taking effect in the Queen's Proclama
tion; and in the same Provisions,] * unless it is otherwise 
expressed or implied, the Name Canada shall be taken to mean 
Canada as constituted under this Act. 

Four Pro
vinces. 

Provinces of 
Ontario and 
Quebec. 

Provinces of 
Nova Scotia 
and New 
Brunswick. 
Decennial 
Census. 

Declaration 
of Executive 
Power in the 
Queen. 

Application 
of Provisions 
referring to 
Governor 
General. 

Constitution 
of Privy 
Council for 
Canada. 

All Powers 
under Acts 
to be exer
cised by 
Governor 
General 
with advice 
of Privy 
Council or 
alone. 

5. Canada shall be divided into Four Provinces, named 
Ontario, Quebec, Nova Scotia, and New Brunswick. 

6. The Parts of the Province of Canada (as it exists at 
the passing of this Act) which formerly constituted respectively 
the Provinces of Upper Canada and Lower Canada shall be 
deemed to be severed, and shall form two separate Provinces. 
The Part which formerly constituted the Province of Upper 
Canada shall constitute the Province of Ontario; and the Part 
which formerly constituted the Province of Lower Canada shall 
constitute the Province of Quebec. 

7. The Provinces of Nova Scotia and New Brunswick shall 
have the same limits as at the passing of this Act. 

8. In the general Census of the Population of Canada which 
is hereby required to be taken in the Year One thousand eight 
hundred and seventy-one, and in every Tenth Year thereafter, 
the respective Populations of the Four Provinces shall be dis
tinguished. 

III.—EXECUTIVE POWER 

9. The Executive Government and Authority of and over 
Canada is hereby declared to continue and be vested in the 
Queen. 

10. The Provisions of this Act referring to the Governor 
General extend and apply to the Governor General for the 
Time being of Canada, or other the Chief Executive Officer or 
Administrator for the Time being carrying on the Government 
of Canada on 'behalf and in the Name of the Queen, by what
ever Title he is designated. 

1 1 . There s h a l be a Council to aid and advise in the 
Government of Canada, to be styled the Queen's Privy Council 
for Canada; and the Persons who are to be Members of that 
•Council shall be from Time to Time chosen and summoned by 
the Governor General and sworn in as Privy Councillors, and 
Members thereof may be from Time to Time removed by the 
Governor General. 

12. All Powers, Authorities, and Functions which under 
any Act of the Parliament of Great Britain, or of the Parlia
ment of the United Kingdom of Great Britain and Ireland, or 
of the Legislature of Upper Canada, Lower Canada, Canada, 
Nova Scotia, or New Brunswick, are at the Union vested in or 
exerciseable by the respective Governors or Lieutenant-Governors 
of those Provinces, with the Advice, or with the Advice and 

*Eep . 56 & 57 Viet. c. 14. 

414 

Omstruc
tion of 
subsequent 
Provisions 
of Act. 

Four Pro
vinces. 

Provinces of 
Ontario and 
Quebec. 

Provinces of 
Nova Scotia 
and New 
Brunswick. 
Decennial 
Cen.sus. 

Declaration 
of Executiv-e 
Power in the 
Queen. 

Application 
of Provisions 
referring to 
Governor 
General. 

Constitution 
of Privy 
Council for 
Canada. 

All Powers 
under Acts 
to be exer
ciood by 
Governor 
Genera.! 
with advice 
of Privy 
Council or 
alone. 

British North America Act, 1867 

4. [The subsequent Pmvisu:ons of this .Aict shall, unless .it is 
otherwise expressed or implied, commence and have effect on 
and after the Union, that is to say, on and after the Day 
appointed for the Union taking effect in the Queen's Proclama
tioru; and in the same Provisions,]* unJess it i& otherwise 
expressoo or implied, the Ntrume Canada shall be taken to mean 
Canada ·as consti.tuted undeT this A!Ct. 

5. Canada shall be divided into Four Proviruces, n:amed 
Ontario, Quebec, Nova Scotia, and New Brunswick. 

6. The Parts of .the Province of Canada (as it exists at 
the passing of this Act) which formerly •constituted respectively 
the Provinces of Upper Canada and Lower OaiJJada shall be 
deemed to be severed, and shall f.orm two separate Provinces. 
The Part which formerly consti.tuted the Province of Upper 
Canadra shaH constitute the Province of On.tario; and the Part 
whirch formerly constituted the Province of Lower Canada shaH 
constitute the Province of Quebec. 

7. The Provinc·es of Nova Scotia •and New Brunswick shall 
have the same limits as at the passing of this Act. 

8. In the general Census of the Population of Caruada which 
is hereby requured to be taken in the Year One thous·and eight 
hundred and seventy-one, and in ev.ery Tenth Year thereaf,ter, 
the respective Popul.artions of the Four Provinces shall be dis
tinguished. 

IlL-EXEcuTIVE PoWER 

9. The Executive GoverTIIlllent and Authority of and over 
Canada is hereby dedrared to oontinue and be V·ested in the 
Queen. 

10. The Provisions of this Act ref.errin.g to the Gov:eroor 
General .extend and .apply to the Governor General for the 
Time being of Canada, or other the Chief Executive Officer or 
Administrator for the Time being carrying on the Government 
of Canada on .behalf and iru the Name of the Queen, by what
ever Title he is design,wted. 

11. There shahl be a Council to .aid and .advise in the 
Government of Canada, to be styled .the Queen's Privy Oouncil 
for Canada; and the Persons who are to be Members of that 
Council shaH be from Time to Time chosen and summoned by 
the Governor General and sworn in as Privy Counc-illors, and 
Members thereof may be from Time to Time removed by the 
Governor General. 

12. All Powers, Authorities, .and Functions which under 
any Act of the Parliament of Great Britain, or of the Parlia
ment Qf the United Kingdom of Great Br}tain and Ireland, or 
of the Le~s1a.ture of Upper Camada, Lower Canad.a, Canada, 
Nova Scotia, m New Brunswick, are at the Union vested in or 
exercise-able by .the respective Governors or Lieutenant-Gove.rrnrors 
of thooe Provinces, with the Advice, or with the Advice and 

* Rep. 56 & 57 Vict. c. 14. 
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Consent, of the respective Executive Councils thereof, or in con
junction with those Councils, or with any Number of Members 
thereof, or by those Governors or Lieutenant-Governors indi
vidually, shall, as far as the same continue in existence and 
capable of being exercised after the Union in relation to the 
Government of Canada, be vested in and exerciseable by the 
Governor General, with the Advice or with the Advice and 
Consent of or in conjunction with the Queen's Privy Council 
for Canada, or any Members thereof, or by the Governor 
General individually, as the Case requires, subject nevertheless 
(except with respect to such as exist under Acts of the Parlia
ment of Great Britain or of the Parliament of the United King
dom of Great Britain and Ireland) to be abolished or altered by 
the Parliament of Canada. 

13. The Provisions of this Act referring to the Governor Application 
General in Council shall be construed <as referring to the Gov- °ff^™t°ns 

ernor General acting by and with the Advice of the Queen's o m S r ° 
Privy Council for Canada. General m 

Council. 

14. It shall be lawful for the Queen, if Her Majesty thinks power to 
fit, to authorize the Governor General from Time to Time to Her Majesty 
appoint any Person or any Persons jointly or severally to be Govt™™9 

his Deputy or Deputies within any Part or Parte of Canada, General to 
and in that Capacity to exercise during the Pleasure of the g^T* 
Governor General such of the Powers, Authorities, and Fume- u ies* 
tions of the Governor General as the Governor General deems 
it necessary or expedient to assign to him or them, subject to 
any Limitations or Directions expressed or given by the Queen; 
but the Appointment of such ,a Deputy or Deputies shall not 
affect the Exercise by the Governor General himself of any 
Power, Authority, or Function. 

15. The Command-in-Chief of the Land and Naval Militia, <jg£^i oi 

and of all Naval and Military Forces, of and in Canada, is Forces to 
hereby declared to continue and be vested in the Queen. continue to 

be vested in 
the Queen. 

16. Until the Queen otherwise directs the Seat of Govern- seat of 
ment of Canada shall be Ottawa. otcZda* 

IV.—LEGISLATIVE POWER 

17. There shall be One Parliament for Canada, consisting Constitution 
of the Queen, an Upper House styled the Senate, and the ^J^*1^' 
HoUSe Of Commons. Canada. 

18. The Privileges, Immunities, and Powers to be held, Privileges, 
enjoyed, and exercised by the Senate and by the House of ^j£ 
Commons and by the Members thereof respectively shall be ousss" 
such as are from Time to Time defined by Act of the Parlia
ment of Canada, but so that .the same shall never exceed those 
at the passing of this Act held, enjoyed, and exercised by the 
Commons House of Parliament of the United Kingdom of Great 
Britain and Ireland and by the Members thereof. 
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Consent, of the respective Executive Councils thereof, or in con
junction with those Councils, or with any Number of Members 
thereof, or by those Goveroors or Lieutenant-Governors indi
vidually shall as far as the same continue in existence and 
capable' of bei~g exercised after the Union in reLation to the 
Goverililllent of Canada, he vested in and exerciseable by the 
Governor General, with the AdviiCe m with the Advice and 
Consent of or in conjuruction with the Queen's Privy Council 
for Canada, or any Mem.bere thereof, or by the Governor 
Geneml individually, .as the Case requires, subject nevertheless 
(except with respect to such as exist under Ac.ts of the P.ar,lia
ment of Great Britain or of the Parliament of the United King
diOm of Great Britain and Ireland) to be abolished or altered by 
the Parliament of Canada. 
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13. The Provisions of this Act referring to the Governor Apphcatron 

General in Council ehall be consb:ued •as referring to the Gov- off ProV1S~ons 
ernDr General acting by amd with the Advice of the Queen's ~::~ 0 

Privy Council for Caruada. Genera.! m 
CoWlCll, 

14. It shall be Lawful for the Que:en, if Her Majesty thinks Power to 
fit, to authorize the Governor General from Time to Time to Her Majesty 

appoint any Person or any Persons jointly or severally to be ~ov~::~rJZe 
his Deputy or Deputies within any Part or Parts of Canaoo, General to 
and iu that Capacity to exercise during the Pleasure of the ~t 
Governor General such of the Powers, Authorities, and FuniC- u Ies. 

tions of the Governor General as the Governor General deems 
it neceS~Sary or expedient to assign to him or them, subjeett to 
any Limitations or Directions expressed or given by the Queen; 
but the Appointment 'Of Sll.lch ,a Deputy or Deputies shall not 
affect the Exmcis.e by the Governor Gene:r>al himself of any 
Power, Authority, or Funettion. 
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and of all Naval and Military Forces, of and in Canada, is F:'! to 
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be vested m 
the Queen. 

16. Unti·l the Queen otherwise directs the Seat of Govern- Seat of 
ment of Canada shall be Ottawa Government 

· of Canada. 

IV.-LEGISLATIVE PowER 

17. There shall be One Parliament for Canada, consisting Constitution 

vf the Queen, an Upper Hous.e styled the Senate, and the :'!e!"'r!'r 
Rouse of Commons. Canada. 

18. The Privileges, Immunities, and Powers to be held, PrmJeges, 

enjoyed, and ·exercised by the Senate and by the House of ft·· of 

Commons ·and by the Members thereof respe0tively shall be ouses. 

such as are from Time to Time defined by Act of the Parlia-
ment of Canada, but so that the same shall never eXJCeed thooe 
at the passing of this Aett htlld, enjoyed, and exercised by the 
CDmmDns House of Parliamerut of the United Kingdom of Great 
Britain and Ir-eland and by the Members thereof. 
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First 
of the Par
liament of 
Canada. 

Yearly Ses
sion of the 
Parliament 
of Canada. 

19. The Parliament of Canada shall be «ailed together 
not later than Six Months after the Union. 

20. There shall be a Session of the Parliament of Canada 
once at least in every Year, so that Twelve Months shall not 
intervene between the last Sitting of the Parliament in one 
Session and its first Sitting in the next Session. 

Number of 
Senators. 

Representa
tion of Pro
vinces in 
Senate. 

Qualifi ca
tions of 
Senator. 

The Senate 

21. The Senate shall, subject to the Provisions of this Act, 
consist of Seventy-two Members, who shall be styled Senators. 

22. In relation to the Constitution of the Senate, Canada 
shall be deemed to consist of Three Divisions: 

1. Ontario; 
2. Quebec; 
3. The Maritime Provinces, Nova Scotia and New Bruns

wick; which Three Divisions shall (siubject to the Provisions 
of this Act) be equally represented in the Senate as follows: 
Ontario by Twenty-four Senators; Quebec by Twenty-four 
Senators; and the Maritime Provinces by Twenty-four Senators, 
Twelve thereof representing Nova Scotia, and Twelve thereof 
representing New Brunswick. 

In the Case of Quebec each of the Twenty-four Senators 
representing that Province shall be appointed for One of the 
Twenty-four Electoral Divisions of Lower Canada specified in 
Schedule A to Chapter One of the Consolidated Statutes of 
Canada. 

23. The Qualifications of a Senator shall be as follows: 
(1) He shall be of the full age of Thirty Years: 
(2) He shall be either a Natural-born Subject of the Queen, 

or a Subject of the Queen naturalized by an Act of 
the Parliament of Great Britain, or of the Parliament 
of the United Kingdom of Great Britain and Ireland, 
or of the Legislature of One of the Provinces of Upper 
Canada, Lower Canada, Canada, Nova Scotia, or New 
Brunswick, before the Union, or of the Parliament of 
Canada after the Union: 

(3) He shall be legally or equitably seised as of Freehold 
for his own Use and Benefit of Lands or Tenements 
held in free and common Socage, or seised or possessed 
for his own Use and Benefit of Lands or Tenements 
held in Frane-alleu or in Roture, within the Province 
for which he is appointed, of the Value of Four 
thousand Dollars, over and above all Rents, Dues, 
Debts, Charges, Mortgages, and Incumbrances due or 
payable out of or charged on or affecting the same: 

(4) His Real and Personal Property shall be together worth 
Four thousand Dollars over and above his- Debts and 
Liabilities: 
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19. The Parliament of Canada shall be 'ca'l.J.>ed together 
not later .than Six Months .after the Union. 

20. There shall be a Session of the Parliament of Canada 
once rut least in every Year, so that Twelve Months shall not 
intervene between the last Sitting of the Parliament in one 
Session and its firet Sitting in the next Session. 

The Senate 

21. The Senate shall, subject to the Provisions of this Act, 
consiSJt of Seventy-two Members, who shall be sty,I.ed Senators. 

22. In relation to the Constitution of the Senate, Canada 
shall be deemed to consist of Three Divisions: 

1. Ontario; 
2. Quebec; 
3. The Maritime Provinces, Nova Scotia and New Bruns

wick; which Three Divisions .shall (S!Ubject to the Provisions 
of this Act) be equally l'lepresented in the Senrute as follows: 
Ontario by Trwenty-four Senators; Quebec by Twenty-four 
Senators; and the Maritime Proviruces by Twenty-four Sena1JOI'IS, 
Twelve thereof represelliting Nova Sco.tia, and Twelve thereof 
representing New Brunswick. 

In the Case of Quebec eruch of the Twooty-four Senators 
representing that Province shall be appointed for One of the 
Twenty-four Electoral Divisions of Lower Canada specified in 
Schedule A to Chapter One of the Consolidated Statutes of 
Canada. 

23. The Qualifioations of a Senator sha:ll be as. follows: 
(1) He shaH be of the fuH age of Thirty Y e1ars: 
(2) He shall be either a Natural~born Subject of the Queen, 

or a SUJbject of the Queen naturalized by an Act of 
the P·arliament of Great Britain, or of the Parliament 
of the Un~ted Kingdom of Great Britain aoo Ireland, 
or of the Legislature of One of the Provinces of Upper 
Canada, Lower Canada, Canada, Nova Scotia, or New 
Brunswick, bef9re the Union, or of the ParEame:nt of 
Canada .after the Union: 

(3) He shall be legal'ly or equitably seised as of Freehold 
for his own Use and Benefit of Lands or Tenements 
held in free .and common SO'cage, or seised or possessed 
[or his own Use and Benefit of Lands or Tenements 
held in Franc-all<eu or in Roture, within the Province 
for which he is appointed, of the Value of Four 
thousand Dollars, 'OVer and above ~Sll Rents, Dues, 
Debts, Charges, Mortg!!ges, .and In10umbrances due or 
pay~Sble out of or charged on or affecting the same: 

( 4) His Real ·and Personal Property shall be together worth 
Four thousand Dollars over and .above his Debts .and 
Liabilities: 
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(5) He shall be resident in the Province for which he is 
appointed: 

(6) In the case of Quebec he shall have his Real Property 
Qualification in the Electoral Division for which he 
is appointed, or shall be resident in that Division. 

24. The Governor General shall from Time to Time, in the ®™°ns of 

Queen's Name, by Instrument under the Great Seal of Canada, 
summon qualified Persons to the Senate; and, subject to the 
Provisions of this Ajct, every Person so summoned shall become 
and be a Member of the Senate and a Senator. 

[25. Such Persons shall be first summoned to the Senate Summons of 
as the Queen by Warrant under Her Majesty's Royal Sign ^ f

t eg eJ^ 
Manual thinks fit to approve, and their Names shall be inserted ~° ena ra' 
in the Queen's Proclamation of Union.]* 

26. If at any Time on the Recommendation of the Governor Addition of 
General the Queen thinks fit to direct that Three or Six Mem- ^ ^ 1 ^ 
bers be added to the Senate, the Governor General may by m cases' 
Summons to Three or Six qualified Persons (as the Case may 
be), representing equally the Three Divisions of Canada, add 
to the Senate accordingly. 

27. In case of such Addition being at any Time made the Reduction of 
Governor General shall not summon any Person to the Senate, ^ ^ to 

except on a further like Direction by the Queen on the like number. 
Recommendation, until each of the Three Divisions of Canada 
is represented by Twenty-four Senators and no more. 

28. The Number of Senators shall not at any Time exceed Maximum 
Seventy-eight. ° ™ ^ o f 

29. A Senator shall, subject to the Provisions of this Act, ^ j ^ V * 
hold his Place in the Senate for Life. senate™ 

30. A Senator may by Writing under his Hand addressed Resignation 
" ~ • . . . — . . . _ . . . 0 j pi a c r <-

Senate. to the Governor General resign his Place in the Senate, and of Hace m 

thereupon the same shall be vacant. 

3 1 . The Place of a Senator shall become vacant in any of Disquaiifi-
the following C a s e s : - °^Tf 

(1) If for Two consecutive Sessions of the Parliament he 
fails to give his Attendance in the Senate: 

(2) If he takes an Oath or makes a Declaration or Acknowl
edgment of Allegiance, Obedience, or Adherence to a 
Foreign Power, or does an Act whereby he becomes a 
Subject or Citizen, or entitled to the Rights or Privi
leges of a Subject or Citizen, of a Foreign Power: 

(3) If he is adjudged Bankrupt or Insolvent, or applies for 
the Benefit of any Law relating to Insolvent Debtors, 
or becomes a public Defaulter: 

(4) If he is attainted of Treason or convicted of Felony 
or of any infamous1 Crime: 

*B.ep. 56 & 57 Viet. e. 14. 

SS5U—2T 
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(5) He shall be resident in the Province f·or which he is 
appointed: 

(6) In the case of Quebec he shaH have his Real Proper.ty 
Qualification in the Electoral Division for which he 
is appointed, or shall be resident in that Division. 
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24. The Governor General shaH from Time to Time, in the ~ummons of 
Queen's Name, by Instrument under the Great Seal of Canada, enator. 
summon qualified Persons to the Senate; and, subject to the 
Provisions of this AJot, every Pe!ISOn so summoned shall become 
and be a Member of the Senate and a Senator. 

[25. Suoh Persons shaH be firs,t summoned to the Senate Summons of 
as the Queen by Warrant under Her Ma;jesty's Royal Sign F:SJ B:y 
Manrual thinks fit to approve, and their Names shall be inserted ,0 ena ""· 
in the Queen's Prodamation ,of Union.]* 

26. If at any Time on the Recommendation of the Governor Addition of 
General the Queen thinks fit to direct that Three or Six Mem- s~a:or in 

be:rs be ·added to the Senate, the Governor General may by oe am """""· 

Summons to Three or Six qua;lified Persons (as the Case may 
be), repres-enting equall.y the Three Divisions of Canada, .add 
to the Senate ruccordingly. 

27. In case of such Addition b€ing at any Time made the Reduction of 
Governor Gener.al shall not summon any Person to the Senate, Senatel to 
except on ·a further like Direction by the Queen on the like :::b~r. 
Recommendation, until each of the Thr·ee Divisrons of Canada 
is represented by Twenty-four Senators and no more. 

28. The Number of Senators shal.l not at any Time exceed Max:imum 
Seventy-eight. number of 

Senators. 

29. A Senator shall, subjeot to the Provisions of this Act, Trure. of 
hold his P·1ace in the Senate for Life. ~.':.':,~e.m 

30. A Senator may by Writing under his Hand addressed Resigna.tio:' 
to the Governor Genera:l resign his Pl·ruce in the Senate, and ~~n~;:."" m 
thereupon the same sha;ll be vacant. 

the 
31. The Place of a Senator sha'll become vacant in any of D~ualifi-
following Cases:- catron of 

Senators. 
(1) If for Two -consecutive Sessions of the Parliament he 

fails to give his Attendance in the Senate: 
(2) If he takes an Oath or makes a Deolarartion or Acknow1-

edgment of Allegiance, Obedien-ce, or Adher-ence to ·a 
Foreign Power, or does an Act whereby he beoomes a 
Subject or Citizen, or €ntitled to the Rights or Privi
leges of a Subject or Citizen, of a Foreign Power: 

(3) If he is adjudged Bankrupt or Insolvent, or applies for 
the Benefit of any Law re1ating to Insolvent Debtors, 
or becomes a pub•lic Defaulter: 

(4) If he is attainted of Treason or convicted of Felony 
or of any inf·amous Crime: 

*Rep. 56 & 57 Vict. c. 14. 
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Summons on 
Vacancy in 

Questions as 
to Qualifica
tions and 
Vacancies in 
Senate. 

Appoint
ment of 
Speaker of 
Senate. 

(5) If he ceases to be qualified in respect of Property or 
of Residence; provided, that a Senator shall not be 
deemed to have ceased to be qualified in respect of 
Residence by reason only of his residing at the Seat 
of the Government of Canada while holding an Office 
under that Government requiring his Presence there. 

32. When a Vacancy happens in the Senate by Resigna
tion, Death, or otherwise, the Governor General shall by Sum
mons to a fit and qualified Person fill the Vacancy. 

33. If any Question arises respecting the Qualification of a 
Senator or a Vacancy in the Senate the same shall be heard 
and determined by the Senate. 

34. The Governor General may from Time to Time, by 
Instrument under the Great Seal of Canada, appoint a Senator 
to be Speaker of the Senate, and may remove him and appoint 
another in his Stead. 

Quorum of 
Senate. 

35. Until the Parliament of Canada otherwise provides, the 
Presence of at least Fifteen Senators, including the Speaker, 
shall be necessary to constitute a Meeting of the Senate for 
the Exercise of its Powers. 

Voting in 
Senate. 

36. Questions arising in the Senate shall be decided by a 
Majority of Voices, and the Speaker shall in all Cases have <a 
Vote, and when the Voices are equal the Decision shall be 
deemed to be in the Negative. 

Constitution 
of House of 
Commons m 
Canada. 

Summon
ing of House 
of Commons. 

Senators not 
to sit in 
House of 
Commons. 

Electoral dis
tricts of the 
four Pro
vinces. 

The House of Commons 

37. The House of Commons shall, subject to the Provisions 
of this Act, consist of One hundred and eighty-one Members, 
of whom Eighty-two shall be elected for Ontario, Sixty-five for 
Quebec, Nineteen for Nova Scotia, and Fifteen for New Bruns^ 
wick. 

38. The Governor General shall from Time to Time, in the 
Queen's Name, by Instrument under the Great Seal of Canada, 
summon and call together the House of Commons. 

39. A Senator shall not be capable of being elected or of 
Slitting or voting as a Member of the House of Commons. 

40. Until the Parliament of Canada otherwise provides, 
Ontario, Quebec, Nova Scotia, and New Brunswick shall, for 
the Purposes of the Election of Members to serve in the House 
of Commons, be divided into Electoral Districts as follows: 

I.—ONTAEIO 

Ontario shall be divided into the Counties, Ridings of 
Counties, Cities, Paris of Cities, and Towns enumerated in the 
First Schedule to this Act, each whereof shall be an Electoral 
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If he ceases .to be qualified in re&poot of Property or 
of Residen-ce; provided, that a Senator shall not be 
deemed to have ceased to be qualified in respect of 
Residence by reason only of his residing at the Seat 
of the Government of Canada while holding an Office 
under tbat Government requiring his Presence there. 

32. When a Vacancy happens in the Senate by Resigna
tion, Death, or otherwise, the Governor Gener.al shall by Sum
mons to a fit and qualified Person fiH the Va0ancy. 

33. If ooy Question arises Tespecting the Qualifi·cation 'Of a 
Senator or a Vacancy in the Senate the same shall he heard 
and determined by the Senate. 

34. The Governor General may f<I"om Time to Time, by 
Instrument under .the Great Seal of Canada, appoint a Senator 
to be Speaker of the Senate, and may remove him and appoint 
another in his Stead. 

35. Until the Parliament of Canada other.wise provides, the 
Presence of at least Fifteen Senators, illiCluding the Speaker, 
shall be necessary to •constitute a Meeting of the Senate for 
the Exercise of its Powers. 

36. Questions arising in the Senate shall be decided by a 
Majority of Voices, and the Speaker shall in all Cases have 18 
Vote, and when the Voices are equal the Decision shall be 
deemed to be in ,the Negative. 

The House of Commons 

37. The House of Commons shall, subject to the Provisions 
of this Act, consist of One hundred and eighty-one Members, 
of whom Eighty-two shall be elected for Ontario, Sixty-five for 
Quebec, Nineteen for Nov.a Scotia, ·and Fifteen for New Bruns .... 
wick. 

38. The Governor General shall f.rom Time to Time, in the 
Queen's Name, by Instrument under the Great Seal 'Of Canada, 
summon and ,call together the House of Commons. 

39. A Senator shall not be capable of being elected or of 
sitting or voting as a Member of the Hous.e of Commons. 

40. Until the Parliament of Canada otherwise prDvides~ 
Ontario, Quebec, Nova Scotia, and New Brunswick shall, for 
the Purposes of the Election of Members to aerve in the House 
of Commons, be divided into Electoral Districts as follows: 

I.--ONTARIO 

Ontario shall be divided int'O the Counties, Ridings of 
Counties, Cities, Parts of Citiee, and Towns enumerated in the 
First Schedule to this Act, each whereo.f shaH be an Electoral 
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District, each such District as numbered in that Schedule being 
entitled to return One Member. 

2.—QUEBEC 

Quebec shall be divided into Sixty-five Electoral Districts, 
composed of the Sixty-five Electoral Divisions into which Lower 
Canada is at the passing of this Act divided under Chapter Two 
of the Consolidated Statutes of Canada, Chapter Seventy-five 
of the Consolidated Statutes for Lower Canada, and the Act 
of the Province of Canada of the Twenty-third Year of the 
Queen, Chapter One, or any other Act amending the same in 
force at the Union, so that each such Electoral Division shall be 
for the Purposes of this Act an Electoral District entitled to 
return One Member. 

3.—NOVA SCOTIA 

Each of the Eighteen Counties of Nova Scotia shall be an 
Electoral District. The County of Halifax shall be entitled to 
return Two Members, and each of the other Counties One 
Member. 

4.—NEW BRUNSWICK 

Each of the Fourteen Counties into which New Brunswick 
is divided, including the City and County of St. John, shall 
be an Electoral District. The City of St. John shall also be 
a separate Electoral District. Each of those Fifteen Electoral 
Districts shall be entitled to return One Member. 

4 1 . Until the Parliament of Canada otherwise provides, continuance 
all Laws in force in the several Provinces at the Union relative °* ^155*ns 

to the following Matters or any of them, namely,—the Quali- Laws10untii 
fications and Disqualifications of Persons to be elected or to Parliament 
sit or votejas Members of the House of Assembly or Legislative o tkS^* 
Assembly in the several Provinces, the Voters at Elections of provides, 
such Members, the Oaths to be taken by Voters, the Returning 
Officers, their Powers and Duties, the Proceedings at Elections, 
the Periods during which Elections may be continued, the Trial 
of controverted Elections, and Proceedings incident thereto, the 
vacating of Seats of Members, and the Execution of new Writs 
in case of Seats vacated otherwise than by Dissolution,—shall 
respectively apply to Elections of Members to serve in the 
House of Commons for the same several Provinces. 

Provided that, until the Parliament of Canada otherwise 
provides, at any Election for a Member of the House of Com
mons for the District of Algoma, in addition to Persons qualified 
by the Law of the Province of Canada to vote, every male British 
Subject, aged Twenty-one Years or upwards, being a House
holder, shall have a Vote. 

[42. For the First Election of Members to iserve in the wate for 
House of Commons the Governor General shall cause Writs to ^ Heo~ 
be issued by such Person, in such Form, and addressed to such 
Returning Officers as he thanks fit.]* 

*Rep. 56 & 57 Viet. e. 14. 
S3524-27i 
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District eruch such District as numbered in that Schedule being 
entitled'to return One Member. 

2.-QUEBEC 

Quebec shall be divided into Sixty-five Electoral Disiric.ts, 
com1)osed of the Sixty-five Electoral Divisions into which Lower 
Canada is at the pa.ssing of this Act divided under Chapter Two 
of the Consolidated Statutes of Canada, Chapter Seventy-five 
of rthe Consolidated Statutes for Lower Canada, 'and the Act 
of the Province of Canada of the Twenty-third Year of the 
Queen, Chapter One, or any other Act amending the same in 
force at the Union, so that each such Elooto:ral Division shall be 
for the Purposes of this Act an Ele.ctoool District entitled to 
return One Member. 

3.-NovA ScoTIA 

Each of the Eighteen Counties of Nova Sootia shall be an 
Electoral District. The County of Halifax shall be entitled to 
return Two Members, and each of the other Counties One 
Member. 

4.-NEW BRUNSWICK 

Each of the Fourteen Counties into which New Brunswick 
is divided, including the City and County of St. John, shall 
be an E1ec.toral Distri,ct. The City of St. John shall also be 
a separate Elee<toral District. Each of those Fifteen Elector,al 
Districts shall be entitled to return One Member. 
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41. Until the Parliament of Canada otherwis'e provides, Contmuance 
all Laws in force in the several Provinces at the Union relative ~i exist ng 

to the following Matters or any of them, namely,-the Quali- La':!10~ntu 
fications and Disqualifications of Person€' to be elected or to Parliament 
sit or vote 'as Members of the House of Assembly or LegiS'lative ~~~,::a. 
Assembly in the several Provinces, the V Qters at Elections of provides. 

such Members, the Oaths to be taken by Voters, the Returning 
Officers, their Powers and Duties, the Proceedings at Elee<tions, 
the Periods during which Elections may be continued, the Trial 
of -controverted Elections, and Proceedings incident thereto, the 
vacating of Seats of Members, and the Execution of new Writs 
in case of Seats vacated otherwise than by Dissolution,-£hall 
respectively ~B.pply to Elections of Members to serve in the 
HQuse of Commons fOT the same several Provinces. 

Provided that, until the Parliament of Canada otherwise 
provides, at any Election for a Member of the House of CQm
mons for the District of Algoma, in addition to Persons qualified 
by rthe Law of the Provin-ce of Canada to vote, every male British 
Subjoot, aged Twenty-one Years or upwards, being a House
holder, shall have a V orte. 

[ 42. For the ~ Elootion of Members to serve in rbhe Writs for 
Hause of Commons the Governor General shall cause Writs to:.:_ Eleo
be iS'SU.ed by sueh Peroon, in such Form, and addregs.ed to such ' 
Returning Officers as he thinks fit.]* 

* Rep. 56 & 57 Vict. c. 14. 
D3/JM-27§ 
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As to casual 
Vacancies 

[The Person issuing Writs under this Section shall have the 
like Powers as are possessed at the Union by the Officers 
charged with the issuing of Writs for the Election of Members 
to serve in the respective House of Assembly or Legislative 
Assembly of the Province of Canada, Nova Scotia, or New 
Brunswick; and the Returning Officers to whom Writs are 
directed under this Section shall have the like Powers as are 
possessed at the Union by the Officers charged with the return
ing of Writs for the Election of Members to serve in the same 
respective House of Assembly or Legislative Assembly.] * 

[43. In case a Vacancy in the Representation in the House 
of Commons of any Electoral District happens before the Meet
ing of the Parliament, or after the Meeting of the Parliament 
before Provision is made by the Parliament in this Behalf, the 
Provisions of the last foregoing Section of this Act shall extend 
and apply to the issuing and returning of a Writ in respect of 
such vacant District.]* 

ton^f11'60" 44. The House of Commons on its first assembling after a 
speaker of General Election shall proceed with all practicable Speed to 
House of elect One of its Members to be Speaker. 
Commons. 

As to fiiimg 45. In case of a Vacancy happening in the Office of Speaker 
mP Offic? oT ky Death, Resignation, or otherwise, the House of Commons 
Speaker. shall with all practicable Speed proceed to elect another of its 

Members to be Speaker. 

Speaker to 
preside 

46. The Speaker shall preside at all Meetings of the House 
of Commons. 

Provision in 
case of ab
sence of 
Speaker. 

47. Until the Parliament of Canada otherwise provides, in 
case of the Absence for any Reason of the Speaker from the 
Chair of the House of Commons for a period of Forty-eight 
consecutive Hours, the House may elect another of its Members 
to act as Speaker, and the Member so elected shall during the 
Continuance of such Absence of the Speaker have and execute 
all the Powers, Privileges, and Duties of Speaker. 

Quorum of 
House of 
Commons. 

48. The Presence of at least Twenty Members of the House 
of Commons shall be necessary to constitute a Meeting of the 
House for the Exercise of its Powers; and for that Purpose 
the Speaker shall be reckoned as a Member. 

Voting in 
House of 
Commons 

49. Questions arising in the House of Commons shall be 
decided by & Majority of Voices other than that of the Speaker, 
and when the Voices are equal, but not otherwise, the Speaker 
«shall have a Vote. 

Duration of 
House of 
Commons. 

50. Every House of Commons shall continue for Five Years 
from the Day of the Return of the Writs for choosing the House 
(subject to be sooner dissolved by the Governor General), and 
no longer. 

*Eep. 56 & 57 Viet c. 14. 
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[The Person issuing Writs under this Section shall have the 
like Powers as are poosessed at the Ulllion by rthe Officers 
charged with the issuing of Writs for the Electi'On of Members 
to serve in the respective House of Assembly or Legislative 
Assembly of the P·rovince of Canada, Nova Scotia, or New 
BllUnswi•ck; and the Returning Officers to whom Writs are 
directed under this Section shall have the like Powers ru:; are 
possessed at the Union by the Offioers •charged with the return
ing of Writs for ,the Election of Members to serve in the same 
respective House of Assembly or Legislative Assembly.]* 

[ 43. In case a Vaoancy in the Representation in the House 
of Commons of any Electoral District happens before the Meet
ing of the Parliamerut, or after the Meeting of the Parliament 
before Provision is made by the Parliament in this Behalf, the 
Provisions of the last foregoing Section of this Act shall extend 
and apply to the issuing and returning of a Writ in respect of 
such vaoant District.]* 

44. The House of Commons on its first ass.embling ,after a 
General Election shall proceed with all practiowble Speed to 
elec•t One of its Members to be Speaker. 

45. In case of a Vacancy happening in the Office of Speaker 
by Death, Resignation, or otherwise, the House 'Of Commons 
shaH with aH practicable Speed proceed to elect anomer of its 
Members to be Speaker. 

46. The Speaker shall >preside at all Meetings of the House 
of Commons. 

47. Until the Parliament of Canada otherwise provides, in 
case of the Absence for any Reawn of the Speaker from the 
Chair of the House of Commons for a period of Forty-eight 
consecutive Hours, the House may elec•t another of its Members 
to act as Speaker, and the Member so elected shall during the 
Continuance of such Absence of the Speaker have and execute 
all the Powers, Privil.eges, and Duties of Speaker. 

48. The PresenJCe of at lerust Twenty Members ,of the House 
of Commons shall be n~cessary to constitute a Meetin>g of the 
House for the Exercise of its Powers; and for that Purpose 
the Speaker shall be reckoned as a Memoor. 

49. Questions arising in the House of C'Ommons shall be 
decided by .a Majority of Voices other than that of the Speaker, 
and when rthe Voices are equal, but not otherwise, the Speaker 
<>hall have a Vote. 

50. Every House of Commons shal,l continue for Five Years 
from the Day of the Return of the Writs for choosing the House 
(subject to be s.ooner dissolved by the Governor General), and 
no longer. 

"Rep. 56 & 57 VICt c. 14. 
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5 1 . On the Completion [of the Census in the Year One^_e™l^t_ 
thousand eight hundred and seventy-one, and] * of each [sub- mait oT" 
sequent] * decennial Census, the Representation of the Four Represen-
Provinces shall be readjusted by such Authority, in suchtatlon-
Manner, and from such Time, as the Parliament of Canada 
from Time to Time provides, subject and 'according to the 
following Rules: 

(1) Quebec shall have the fixed Number of Sixty-five 
Members: 

(2) There shall be assigned to each of the other Provinces 
such a Number of Members as will bear the same 
Proportion to the Number of its Population (ascer
tained at such Census) as the Number Sixty-five bears 
to the Number of the Population of Quebec (so ascer
tained) : 

(3) In the Computation of the Number of Members for a 
Province a fractional Part not exceeding One Half of 
the whole Number requisite for entitling the Province 
to a Member shall be disregarded; but a fractional 
Part exceeding One Half of that Number shall be 
equivalent to the whole Number: 

(4) On any such Re-adjustment the Number of Members 
for a Province shall not be reduced unless the Propor
tion which the Number of the Population of the Prov
ince bore to the Number in the aggregate Population of 
Canada at the then last preceding Re-adjustment of 
the Number of Members for the Province is ascertained 
at the then latest Census to be diminished by One 
Twentieth Part or upwards: 

(5) Such Re-adjustment shall not take effect until the 
Termination of the then existing Parliament. 

51A. Notwithstanding anything in this Act a province constitution 
shall always be entitled to a number of members in the House common* 
of Commons not less than the number of senators representing 
such province.** 

52. The Number of Members of the House of Commons &">rease of 
may be from Time to Time increased by the Parliament of Ho^Tof* 
Canada, provided the proportionate Representation of the Commons. 
Provinces prescribed by this Act is not thereby disturbed. 

Money Votes; Royal Assent 
53 . Bills for appropriating any Part of the Public Rev- Appmpna-

enue, or for imposing any Tax or Impost, shall originate in the ^ , 8 1 " 1 t a I 

House of Commons. 
54. I t shall not be lawful for the House of Commons to Reoommen-

adopt or pass any Vote, Resolution, Address, or Bill for the^ 1 ™ °^teg 
Appropriation of any Part of the Public Revenue, or of anym0Dey vo "" 
Tax or Impost, to any Purpose that has not been first recom
mended to that House by Message of the Governor General in 
the Session in which such Vote, Resolution, Address, or Bill 
is proposed. 

*Kep. 56 & 57 Viet. e. 14. 
** This section was added by the British North America Act 1915 

(c. 45} see 2. 
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51. On the Completi{)n [of the Cens-us in the Year One~:~~!t
thous.and eight hundred and seventy-one, and]* of each [sub- ment of 
sequent] * decennial Census, the Representation of the Four Represen
Provinces shall be readjusted by such Authority, in swch tatton. 
Manner, and from such Time, as the Parliament of Canada 
ftrom Trme to Time provides, subject and <oocording to the 
following Rules: 

(I) Quebec shall have the fixed Number of Sixty-five 
Members: 

(2) There shall be assigned to each of the other Provinces 
such a Number of Members as will bear the same 
Proportion to the Number of its PopulB~tion (lllS'Cer
tained at such Census) as the Number Sixty-five bears 
to the Number of the Population of Quebec (so ascer
tained): 

(3) In the Computation of the Number of Members for a 
Province a fractional Part not exceeding One Half of 
the whole Number requisite for entitling the Pr{)vince 
to a Member shall be disregarded; but a fractional 
Part exceeding One Half of that Number shall be 
equivalent to the whole Number: 

(4) On any such Re-adjustment the NumbeT of Members 
for a Province shal1l not be redwced unless the Propor
tion which the Number of the Population of the Prov
ince bore to the Number in the aggregate Population of 
Canada at the then last preceding Re-adjustment of 
the Number of Members for the Provinoo is ascertained 
at the then latest Census to be diminished by One 
Twentieth Part or upwards: 

(5) Su0h Re-adjustment shall not take effect until the 
Termination of the then existing Parliament. 

51A. Notwithstanding anything in <bhi:s Act a province ColllltltutiOn 
shaH always •be entitled to .a number of members in the House ~!:':sof 
of Commons not less than the number of senators representing · 
such province.** 

52. The Number of Members of the House of Commons Incre~tSe of 

may be from Time to Time increased by the Parliament 'Of ~=r o~f 
Canada, provided the proportionate Representation of the Commons. 

Provmces prescribed by this Act is not thereby disturbed. 
~ 

JJ;f oney Votes; Royal Assent 
53. Bills for appropriating any PB~rt of the Public Rev- .Appropna

enue, or for imposing any Tax or Impost, shall originate in the ~~~s.and tax 
House of Commons. 

54. It shall not be lawful for the House of Commons to Reoommen
adopt or pass any Vote, Res'Olution, Address, or Bill for the datron oft 
Appropriation of any Part of the Public Revenue, or of any money vo ee. 

Tax or Impost, to any Purpose that has not been first recom-
mended to that House by Message of the Governor General in 
the Session in which such Vote, Resolution, Address, or Bill 
h~ proposed. 

"Rep. 56 & 57 V1ct. c. 14. 
*"This section was added by the British North America Act 1915 

(c. 45) sec 2. 
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Koyal 
Assent to 
Bills, &c. 

Disallowance 
by order in 
Council of 
Act assented 
to by Gov
ernor Gen
eral. 

Significa
tion of 
Queen's 
pleasure on 
Bill re
served. 

Appoint
ment of 
Lieutenant 
Governors of 
Provinces. 
Tenure of 
office of 
Lieutenant 
Governor. 

Salaries of 
Lieutenant 
Governors. 

Oaths, &c, 
of Lieu
tenant 
Governor. 

55. Where a Bill passed by the Houses of the Parliament 
is presented to the Governor General for the Queen's Assent, 
he shall declare, according to his Discretion, but subject to the 
Provisions of this Act and to Her Majesty's Instructions, either 
that he assents thereto in the Queen's Name, or that he with
holds the Queen's Assent, or that he reserves the Bill for the 
Signification of the Queen's Pleasure. 

56. Where the Governor General assents to a Bill in the 
Queen's Name, he shall by the first convenient Opportunity 
send an authentic Oopy of the Act to one of Her Majesty's 
Principal Secretaries of State, and if the Queen in Council 
within Two Years after Receipt thereof by the Secretary of 
State thinks fit to disallow the Act, such Disallowance (with a 
Certificate of the Secretary of State of the Day on which the 
Act was received by him) being signified by the Governor 
General, by Speech or Message to each of the Houses of the 
Parliament or by Proclamation, shall annul the Act from and 
after the Day of such Signification. 

57. A Bill reserved for the Signification of the Queen's 
Pleasure shall not have any Force unless and until within Two 
Years from the Day on which it was presented to the Governor 
General for the Queen's Assent, the Governor General signifies, 
by Speech or Message to each of the Houses of the Parliament 
or by Proclamation, that it has received the Assent of the 
Queen in Council. 

An Entry of every such Speech, Message, or Proclamation 
shall be made in the Journal of each House, and a Duplicate 
thereof duly attested shall be delivered to the proper Officer 
to be kept among the Records of Canada. 

V.—PKOVINCTAL CONSTITUTIONS 

Executive Power 
58. For each Province there shall be an Officer, styled the 

Lieutenant-Governor, appointed by the Governor General in 
Council by Instrument under the Great Seal of Canada. 

59. A Lieutenant-Governor shall hold Office during the 
Pleasure of the Governor General; but any Lieutenant-Governor 
appointed after the Commencement of the First Session of the 
Parliament of Canada shall not be removable within Five Years 
from his Appointment, except for Cause assigned, which shall 
be communicated to him in Writing within One Month after the 
Order for his Removal is made, and shall be communicated by 
Message to the Senate and to the House of Commons within 
One Week thereafter if the Parliament is then sitting, and if 
not then within One Week after the Commencement of the next 
Session of the Parliament. 

60. The Salaries of the Lieutenant-Governors shall be fixed 
and provided by the Parliament of Canada. 

6 1 . Every Lieutenant-Governor shall, before assuming the 
Duties of his Office, make and subscribe before the Governor 
General or some Person authorized by him, Oaths of Allegiance 
and Office similar to those taken by the Governor General. 
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55. Where a Bill passed by the Houses of <the Parliament 
ia presented to the Governor General for the Queen's Asoont, 
he shall declare, according to his Discretion, but subje-ct rto the 
Provisions of .this Act and to Her Majesty~s Instructions, either 
that he assents thereto in the Queen's Name, or that he with
holds the Queen's Asaent, or that he reserves the Bill for the 
Signifioation of the Queen's Pleasure. 

56. Where the Governor General assents to a Bill in the 
Queen's Name, he shall by the firm oonvenient Opportunity 
send an authentic Oopy of the Act to one of Her Majesty's 
Principal Secretaries of State, and if the Queen in Council 
within Two Years afrter Receipt thereof by the Secretary of 
State thinks fit to disallow the Act, such Disallowance (with a 
Certificate of the Secretary of State of the Day on which the 
Act was received by him) being signified by the Governor 
General, by Speech or Message to ea;ch of the Houses of the 
Parliament or by Proclamation, shall annul the Act from and 
after the Day of such Signification. 

57. A Bill reserved for the Signification of the Queen's 
Pleasure shall not have any Force unless and until within Two 
Years from the Day on which it was presented to the Governor 
General for the Queen's Assent, the Governor General signifies, 
by Speech or Message to each of the Houses of the Parliament 
or by Proclamation, that it has received the Assent of the 
Queen in Council. 

An Entry of every SIUCh Speech, Message, or Proolamation 
shall be made in the Journal of eruch House, and a Duplicate 
thereof duly attes•ted shall be delivered to the proper Officer 
to be kept amvng the Records of Canada. 

V.-PROVINCIAL CoNSTITUTIONS 

Executive Power 
58. For each Province there shall be an Officer, styled the 

Lieut-enant-Governor, appointed by the Governor General in 
Council by Instrument under the Great Seal of Canad>a. 

59. A Lieutenarut-Governor shall hold Office during the 
Pleasure of the Governor General; but any Lieutenant-Governor 
appointed after the Commencement of the First Session of the 
Parliament of Canada shall 110t be removable within Five Years 
from his Appointment, except for Cause assigned, which sha'11 
be communicated to him in Writing within One Month after the 
Order for his Removal is made, and shall be communicated by 
Message to the Senate and to the House of Commons within 
One Week thereafter if the Parliament is then sitting, and if 
nvt then within One Week after !{;he Commencement of the next 
Session of the Parliament. 

60. The Salaries of the Lieutenant-Governors shall be fixed 
and provided by the Parliament .of Canada. 

61. Every Lieutenant-Governor shall, before asBuming the 
Duti-es of his Office, make and subscribe before the Governor 
General or some Person authorized by him, Oaths vf Allegiance 
and Office similar to those taken by the Governor General. 
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62. The Provisions of this Act referring to the Lieutenant- Application 
Governor extend and apply to the Lieutenant-Governor for the °*fê j°™ ,̂ns 

Time being of each Province or other the Chief Executive Lieutenant 
Officer or Administrator for the Time being carrying on theGovernor-
Government of the Province, by whatever Title he is designated. 

63 . The Executive Council of Ontario and of Quebec shall Appoint-
be composed of such Persons as the Lieutenant-Governor from ^^ut°ve 
Time to Time thinks fit, and in the first instance of the follow- officers for 
ing Officers, namely,—the Attorney-General, the Secretary and {S|™ !md 

Registrar of the Province, the Treasurer of the Province, the 
Commissioner of Crown Lands, and the Commissioner of Agri
culture and Public Works, within Quebec, the Speaker of the 
Legislative Council and the Solicitor-General. 

64. The Constitution of the Executive Authority in each of Executive 
the Provinces of Nova Scotia and New Brunswick shall, subject ^ N ^ T * * 
to the Provisions of this Act, continue as it exists at the Union Scotia and 
until altered under the Authority of this Act. N . e ? Bruna-

J wick. 

65. All Powers, Authorities, and Functions which under Powers to be 
any Act of the Parliament of Great Britain, or of the Parlia- L

32uter5nt>y 

ment of the United Kingdom of Great Britain and Ireland, or Governor of 
of the Legislature of Upper Canada, Lower Canada, or Canada, 2^^? ^ t h 
were or are before or at the Union vested in or exercisable by adric? ô 1 

the respective Governors or Lieutenant-Governors of those atone. 
Provinces, with the Advice or with the Advice and Consent 
of the respective Executive Councils thereof, or in conjunction 
with those Councils, or with any Number of Members thereof, 
or by those Governors or Lieutenant-Governors individually, 
shall, as far as the same axe capable of being exercised after 
the Union in relation to the Government of Ontario and 
Quebec respectively, be vested in and shall or may be exercised 
by the Lieutenant-Governor of Ontario and Quebec respectively, 
with the Advice or with the Advice and Consent of or in con
junction with the respective Executive Councils, or any Mem
bers thereof, or by the Lieutenant-Governor individually, as the 
Case requires, subject nevertheless (except with respect to such 
as exist under Acts of the Parliament of Great Britain, or of 
the Parliament of the United Kingdom of Great Britain and 
Ireland,) to be abolished or altered by the respective Legis
latures of Ontario and Quebec. 

66. The Provisions of this Act referring to the Lieutenant- Application 
Governor in Council shall be construed as referring to the^^Sn^to™8 

Lieutenant-Governor of the Province acting by and with the Lieutenant 
Advice of the Executive Council thereof. Governor in 

Council. 

67. The Governor General in Council may from Time to Administra-
Time appoint an Administrator to execute the Office and Func-^ e

m
( S^b"o 

tions of Lieutenant-Governor during his Absence, Illness, or Lieutenant 
Other Inabil i ty. Governor. 
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62. The Provisions of this Act referring to the Lieutenant- Applicat.ion 
Governor extend and apply to the Lieutenant-Governor for the off Pr:ovlll.:;'ns 

Time being 'Of each Province or other the Chief Executive ~i.e~~'::nt o 
Officer or Administrator for the Time being carrying on the Governor. 

Government of the Province, by whatever Title he is designated. 

63. The Exe'cutive Coun-cil of Ontario and of Quebec shall Appoint

be composed of such Persons as the Lieutenant-Governor from ~:ut~;e 
Time t'O Time thinks fit, and in the first instance of the follow- Officers for 
ing Officers, namely,-the Attorney-General, the Secretary and g"thn.o and 
Registrar of the Province, the Treasurer of the Province, the ue ec. 

Commiss·ioner of Crown Lands, and the CommiSB<ioner of Agri-
culture and Public Works, within Quebec, the Speaker of the 
Legislative Council and the Solicitor-General. 

64. The Constitution of the Executive Authority in each of Executrve 

the Provinces of Nova Scotia and New Brunswick shall, subject ~o~z;::ent 
to the Provisions of this Act, continue as it exists ·at the Union Scotia and 
until altered under the Authority of this Act. N.ewk Bruns-

w:oo. 

65. All Powers, Authorities, and Functions which under Powers to be 

.any Act Qf the Parliament of Great Bri.tain, 'Or of the Par1i.a- ~:~~=~n;Y 
ment Qf the United Kingdom of Great Biritain and Ireland, or Gover!"'r of 

of the Legislature of Upper Canada, Lower Canad•a, or Canada, gu~rro ~:th 
were or are before or at the Union vested in or exercisable by ad~ic:" o~

1 

the respective Governors or Lieutenant-Governors of those aJone. 

Provinces, with the Advice or with the Advice and Con'Sent 
of the respective Executive Councils thereof, or in conjunction 
with those Councils, or with any Number 'Of Members thereof, 
or by those Governors or Lieutenant-Governors individually, 
shall, as far as the same rure capable of being exercised after 
the Union in relation to the Government of Ontario and 
Quebec respectively, be vested in ·and shall or may be exercised 
by the Lieutenant-Governor ·of Ontario and Quebec respectively, 
with the Advice or with the Advice and Consent of or m con-
junction with the respective Executive Councils, or any Mem-
bers thereof, or by the Lieutenant-Governor individually, as the 
Case requires, subject neV'ertheless (except with re&pect to such 
as exist under Acts of the Parliament of Great Britain, or of 
the Parliament of the United Kingdom {)f Great Britain and 
Ireland,) to be abolished or altered by the respective Legis-
J.atures of Ontario and Quebec. 

66. The Provisions of this .Aict referring to the Lieutenant- App!ieation 

Governor in Council shall be CQnstrued as referring to the off P':"visrt·oo.s 

L . G f th D-~ • • b d • h h re ernng o reutenant- overnor -o e .1. .Luvmce actmg y an w1t t e Lieutenant 
Advi-ce of the Executive Council thereof. Governor in 

Council. 

67. The Governor General in Council may from Time to 4<lmi;niatra
Time appoint an Administrator to execute the Office and Func- tion m ;;,b- f 

tions of Lieutenant-Governor during his Absence, Illness, or IT.:~;; 0 

other Inability. Governor. 
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Seats of 
Provincial 
Governments. 

68. Unless and until the Executive Government of any 
Province otherwise directs with respect to that Province, the 
Seats of Government of the Provinces shall be as follows, 
namely,—of Ontario, the City of Toronto; of Quebec, the City 
of Quebec; of Nova Scotia, the City of Halifax; and of New 
Brunswick, the City of Fredericton. 

Legislature 
for Ontario. 

Legislative Power 

1.—ONTARIO 

69. There shall be a Legislature for Ontario consisting of 
the Lieutenant-Governor and of One House, styled the Legis
lative Assembly of Ontario. 

Electoral 
districts. 

70. The Legislative Assembly of Ontario shall be composed 
of Eighty-two Members, to be elected to represent the Eighty-
two Electoral Districts set forth in the First Schedule to this 
Act. 

2.—QUEBEC 

Legislature 7 1 . There shall be a Legislature for Quebec consisting of 
for Quebec, the Lieutenant-Governor and of Two Houses, styled the Legis

lative Council of Quebec and the Legislative Assembly of 
Quebec. 

Constitu
tion of 
Legislative 
Council. 

Qualifica
tion of 
Legislative 
Councillors. 

Resignation, 
Disqualifi
cation, &c. 

72. The Legislative Council of Quebec shall be composed 
of Twenty-four Members, to be appointed by the Lieutenant-
Governor, in the Queen's Name, by Instrument under the Great 
Seal of Quebec, one being appointed to represent each of the 
Twenty-four Electoral Divisions of Lower Canada in this Act 
referred to, and each holding Office for the Term of his Life, 
unless the Legislature of Quebec otherwise provides under the 
Provisions of this Act. 

73 . The Qualifications of the Legislative Councillors of 
Quebec shall be the same as those of the Senators for Quebec. 

74. The Place of a Legislative Councillor of Quebec shall 
become vacant in the Cases, mutatis mutandis, in which the 
Place of Senator becomes vacant. 

vacancies. 75. When a Vacancy happens in the Legislative Council of 
Quebec, by Resignation, Death, or otherwise, the Lieutenant-
Governor, in the Queen's Name, by Instrument under the Great 
Seal of Quebec, shall appoint a fit and qualified Person to fill 
the Vacancy. 

Questions as 
to Vacancies, 
4c. 

76. If any Question arises respecting the Qualification of a 
Legislative Councillor of Quebec, or a Vacancy in the Legis
lative Council of Quebec, the same shall be heard and deter
mined by the Legislative Council. 
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68. Unless and until the Executive Government of any 
Province otherwise directs with respect to that Province, the 
Seats of Government of the Provinces shall be as .follows, 
namely,-of Ontario, the City of Toronto; of Quebec, the City 
of Quebec; of Nova Sc-otia, the City of Halifax; and of New 
Brunswick, the City of Fredericton. 

Legislative Power 

I.-ONTARIO 

69. There shall be a Legis1ature for Ontalrio -consisting of 
the Lieutenant-Governor and of One House, styled the Legis
lative Assembly of Ontario. 

70. The Legisbtive Assembly of Ontario shall be -composed 
vf Eighty-two Members, to be elected to represent the Eighty
two Electoral Districts set forth in the First Schedule to this 
Act. 

2.-QUEBEC 

71. There shall be a Legisl.wtur.e for Quebec consisting of 
the Lieutenant-Governor and of Two Houses, styled the Legis
lative Council of Quebec and the Legislative Assembly of 
Quebec. 

72. The Legisl·ative Council of Quebec shall be composed 
of Twenty-four Members, to be appointed by the Lieutenant
Governor, in the Queen's Name, by Instrument under the Great 
Seal of Quebec, one being appointed to represent each of the 
Twenty-four Electoral Divisions of Lower Canada in this Act 
referred to, and each holding Office for the Term of his Life, 
unless the Legislature of Quebec otherwise provides under the 
Provisions of this Act. 

73. The Qualifi,cations of the Legislative Councillors of 
Quebec shall be the .same as those of the Senators for Quebec. 

74. The Place of a Legislative Councillor of Quebec shall 
become vacant in the Cases, mutatis mtttandis, in which the 
Place of Senator becomes vacant. 

75. When a Vacancy happens in the Legis1ative Council of 
Quebec, by Resignation, Death, or otherwise, the Lieutenant
Governor, in the Queen's Name, by Instrument under the Great 
Seal of Quebec, shall appoint a fit and qualified Person to fill 
the Vacancy. 

7 6. If any Question arises respecting the Qualific-ation of a 
Legislative Councillor of Quebec, or a Vacancy in the Legis
lative Council of Qu-ebec, the same shal.I be heard and .deter
mined by the Legislative Council. 
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77. The Lieutenant-Governor may from Time to Time, by spsaker of 
Instrument under the Great Seal of Quebec, .appoint a Member ££^fTO 

of the Legislative Council of Quebec to be Speaker thereof, 
and may remove him and appoint another in his stead. 

78. Until the Legislature of Quebec otherwise provides, thevQ
u°rum of 

Presence of at least Ten Members of the Legislative Council, £ ^ j t w e 

including the Speaker, shall be necessary to constitute a Meet
ing for the Exercise of its Powers. 

79. Questions .arising in the Legislative Council of Quebec voting m 
shall be decided by a Majority of Voices, and the Speaker shall comcu.^ 
in all Cases have a Vote, and when the Voices are equal the 
Decision shall be deemed to be in the negative. 

80. The Legislative Assembly of Quebec shall be composed Constitution 
of Sixty-jfive Members, to be elected to represent the Sixty-five ^ e L £ l a " 
Electoral Divisions or Districts of Lower Canada in this Act semw/'of 
referred to, subject to Alteration thereof by the Legislature of Quebec. 
Quebec: Provided that it shall not be lawful to present to the 
Lieutenant-Governor of Quebec for Assent any Bill for altering 
the Limits of any of the Electoral Divisions or Districts men
tioned in the Second Schedule to this Act, unless the Second 
and Third Readings of such Bill have been passed in the Legis
lative Assembly with the Concurrence of the Majority of the 
Members representing all those Electoral Divisions or Districts, 
and the Assent shall not be given to such Bill unless an Address 
has been presented by the Legislative Assembly to the Lieuten
ant-Governor stating that it has been so passed. 

3.—ONTAEIO AND QUEBEC 

[81 . The Legislatures of Ontario and Quebec respectively *™' s«»-
shall be called together not later than Six Months after the L°Ssiatures. 
Union.]* 

82. The Lieutenant-Governor of Ontario and of Quebec „ f ^ ™ B 

shall from Time to Time, in the Queen's Name, by Instrument uve ^ . a" 
under the Great Seal of the Province, summon and call together sembhes. 
the Legislative Assembly of the Province. 

83 . Until the Legislature of Ontario or of Quebec otherwise ^ 8 ^ ^ 
provides, a Person accepting or holding in Ontario, or in °f hoide™ 
Quebec any Office, Commission, or Employment, permanent or of offioes-
temporary, at the Nomination of the Lieutenant-Governor, to 
which an annual Salary, or any Fee, Allowance, Emolument, 
or profit of any Kind or Amount whatever from the Province 
is attached, shall not be eligible as a Member of the Legislative 
Assembly of the respective Province, nor shall he sit or vote 
as such; 'but nothing in this Section shall make ineligible any 
Person being a Member of the Executive Council of the respect
ive Province, or holding any of the following Offices, that is 
to say, the Offices of Attorney-General, Secretary and Registrar 
of the Province, Treasurer of the Province, Commissioner of 

*Rep. 56 & 57 Vict. c. 14. 
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77. The Lieutenant-Governor may from Time to Time, by Spaaker of 
Instrument under the Great Seal of Quebec, .appoint a Member ~g'slarve 
of the Legislative Council of Quebec to be Speaker thereof, unc' · 

and may remove him and appoint another in his stead. 

78. Until the Legislature of Quebec otherwise provides, the,Quorum of 
Presence of at lewst Ten Members of the Legislative Council, =~tive 
including the Speaker, shall be necessary to constitute a Meet- · 
ing for the Exercise of its Powers. 

79. Questions .arising in the Legislative Council of Quebec Vot?lg m 

shall be decided by ·a Majority of Voices, an~ the Speaker shall ~':~~.·w 
in all Cases have a Vote, and when the Vowes are equal the 
Decision shall be deemed to be in the negative. 

80. The Legislative Assembly of Quebec shall be composed Constitution 
of Sixty-'five Members, to be elected to represent the Sixty-five ~f L';isla

Electoral Divisions or Districts of Lower Canada in this Act s';:lrly
8
-of 

referred to, subject to Alteration thereof by the Legislature of Quebec. 
Quebec: Provided that it shall not be l·awful to present to the 
Lieutenant-Governor of Quebec for Assent any BiH for aLtering 
the Limits of any of the Electoral Divisions or Districts men-
tioned in the Second Schedule to this Act, unles.s the Second 
and Third Readings of such Bill have been passed in the Legis-
lative Assembly wi.th the Concurrence of the M9.jority of the 
Members representing aH those Electoral Divisions or Districts, 
and the Assent shall not be given to such Bill unless an Address 
has been presented by the Legislative Assembly to the Lieuten
ant-Governor stating that it has been so passed. 

3.-0NTARIO AND QUEBEC 

[81. The Legislatures of OntMio and Quebec il.'e.spectively ~irst ~es
shall be called together not later than Six Months after the ~~~~~tures 
Union.]* · 

82. The Lieutenant-Governor of Ontario and of Quebec s~·nf'g 
shall from Time to Time, in the Queen's Name, by Instrument ~ive ;;_a
under the Great Seal of the Province, summon and caH together sembhes. 

the Legislative Assembly of the Province. 

83. Until the Legislature of Ontario or of Quebec otherwise Restriction 
. d p t' h ld' , O , , on electwn provi es, a erson accep mg Dr o Ing m ntarw, or m of holders 

Quebec any Office, Commission, or Employment, permanent or of offices. 
temporary, at the Nomination of the Lieutenant-Governqr, to 
which an annual Salary, or any F·ee, Allowan-ce, Emolument, 
or profit of any Kind m Amount whatever from the Province 
is attached, shall not be eligible as a M-ember of the Legis-l·ative 
Assembly <lf the respective Province, nor shall h-e sit or vote 
as such; hut nothing in this Section shall make ineligible any 
Person being a Member <lf the Executive Council of the respect-
ive Province, or holding any 'Of the following Offices, that is 
to say, the Offices of Attorney-General, Secretary ·and Registrar 
of the Province, Treasurer of the Province, Commissioner of 

*Rep. 56 & 57 Yict. c. 14. 
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Continuance 
of existing 
election 
Laws. 

Crown Lands, and Commissioner of Agriculture and Public 
Works, and in Quebec Solicitor-General, or shall disqualify 
him to sit or vote in the House for which he is elected, provided 
he is elected while holding such Office. 

84. Until the Legislatures of Ontario and Quebec respect
ively otherwise provide, all Laws which at the Union are in 
force in those Provinces respectively, relative to the following 
Matters, or any of them, namely,—the Qualifications and Dis
qualifications of Persons to be elected or to sit or vote as 
Members of the Assembly of Canada, the Qualifications or 
Disqualifications of Voters, the Oaths to be taken by Voters, 
the Returning Officers, their Powers and Duties, the Proceed
ings at Elections, the Periods during which such Elections may 
be icontinued, and the Trial of controverted Elections and the 
Proceedings incident thereto, the vacating of the Seats of 
Members and the issuing and Execution of new Writs in case 
of Seats vacated otherwise than by Dissolution,—shall respect
ively apply to Elections of Members to serve in the respective 
Legislative Assemblies of Ontario and Quebec. 

Provided that until the Legislature of Ontario otherwise 
provides, at any Election for a Member of the Legislative 
Assembly of Ontario for the District of Algoma, in addition to 
Persons qualified by the Law of the Province of Canada to 
vote, every male British Subject, aged Twenty-one Years or 
upwards, being a Householder, shall have a Vote. 

Duration of 
Legislative 
Assemblies 

Yearly Ses
sion of 
Legislature 

Speaker, 
Quorum, &c 

85. Every Legislative Assembly of Ontario and every 
Legislative Assembly of Quebec shall continue for Four Years 
from the Day of the Return of the Writs for choosing the 
same (subject nevertheless to either the Legislative Assembly of 
Ontario or the Legislative Assembly of Quebec being sooner 
dissolved by the Lieutenant-Governor of the Province), and 
no longer. 

86. There shall be a session of the Legislature of Ontario 
and of that of Quebec once at least in every Year, so that 
Twelve Months shall not intervene between the last Sitting of 
the Legislature in each Province in one Session and its first 
Sitting in the next Session. 

87. The following Provisions of this Act respecting the 
House of Commons of Canada shall extend and apply to the 
Legislative Assemblies of Ontario and Quebec, that is to say,— 
the Provisions relating to the Election of a Speaker originally 
and on Vacancies, the Duties of the Speaker, the absence of 
the Speaker, the Quorum, and the Mode of voting, 'as if those 
Provisions were here re-enacted and made applicable in Terms 
to each such Legislative Assembly. 

4.—NOVA SCOTIA AND NEW BRUNSWICK 

Constiiu-
tions of 

88. The Constitution of the Legislature of each of the 
Provinces of Nova Scotia and New Brunswick shall, subject to 
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Crown Lands, ·and Commissioner of Agriculture and Public 
Works, and in Quebec Solicitor-General, 'Or shaH disqualify 
him to sit or vote in the House for which he is elooted, provided 
he is elected while holding ruch Office. 

84. Until the Legislatures of Ontario and Quebec respect
ively otherwise provide, all Laws which at the Union are in 
force in those Provinces respectively, relative to the follDwing 
Mwtters, or any of them, namely,-the Qualifications and Di&
qualifications of Persons to be elected or to sit or vote as 
Members of the Assembly of Canada, the Qualifications or 
Disqualifications of Voters., the Oaths to be taken by Voters, 
the Returning Officers, their Powers and Duties, the Proceed
ings at Elections, the Periods during which such Elections may 
be tcontinued, and the Trial of controverted Elections and the 
Proceedings incident thereto, the vacating of the Seats of 
Members and the iStSuing and Execution of new Writs in case 
of Seats vacated otherwise than by Dissolution,--shall respem
ively apply to Elections of Members to serve in the respective 
Legislative Assemblies of Ontario and Quebec. 

Provided that until the Legislature of Ontario otherwise 
provides, at any Election for a Member of the Legislative 
Assembly of Ontario for the District of Algoma, in addition to 
Persons qualified by the Law of the Province of Canada to 
vote, every male British Subject, aged Twenty-one Years or 
upwards, being a Householder, shall have a Vote. 

85. Every Legislative Assembly of Ontario and every 
Legislative Assembly of Quebec shall continue for Four Years 
from the Day of the Return of the Writs for tchoosing the 
same (subject neverthele-ss to either the Legislative Assembly of 
Ontario or the Legislative Assembly of Quebec being sooner 
dissolved by the Lieutenant-Governor of the Province), and 
no longer. 

86. There shall be a session of the Legislature of Ontario 
and Df that of Quebec once at least in every Year, so that 
Twelve Months shall not intervene between the last Sitting of 
the Legislature in each Province in one Session and its first 
Sitting in the next Session. 

87. The following Provisions of this Ao{}t respecting the 
House of Commons of Canada shall extend and apply to the 
Legislative Assemblies of Ontario and Quebec, that is to say,
the Provisions relating to the Election of a Speaker originally 
and on Vacancies, the Duties of the Speaker, the absence of 
the Speaker, the Quorum, and the Mode of voting, ·as if those 
Provisions were here re-enacted and made applicable in Terms 
to each such Legislative Assembly. 

4.-NovA ScOTIA AND NEw BRUNSWICK 

88. The Constitution of the Legislature of each of the 
Provinces of Nova Scotia and New Brunswick shall, subject to 
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the Provisions of this Act, continue as it exists at the Union Jf^*^88 

until altered under the Authority of this Act; [and the House Scotland 
of Assembly of New Brunswick existing at the passage of this New Brans-
Act shall, unless sooner dissolved, continue for the Period for WIok-
which it was elected.]* 

5.—ONTARIO, QUEBEC, AND NOVA SCOTIA 

[89. Each of the Lieutenant-Governors of Ontario, Quebec First EIM-
and Nova Scotia shall cause Writs to be issued for the First tKm3 ' 
Election of Members of the Legislative Assembly thereof in 
such Form and by such Person as he thinks fit, and at such 
Time and addressed to such Returning Officer as the Governor 
General directs, and so that the First Election of Member of 
Assembly for any Electoral District or any Subdivision thereof 
shall be held at the same Time and at the same Places as the 
Election for a Member to serve jn the House of Commons of 
Canada for that Electoral District.]* 

6.—THE FOUR PBOVINCES 

90. The following Provisions of this Act respecting the Application 
Parliament of Canada, namely,—the Provisions relating to {iurfJ

eg
(J

a" 
Appropriation and Tax Bills, the Recommendation of Money provisions 
Votes, the Assent to Bills, the Disallowance of Acts, and the respecting 
Signification of Pleasure on Bills reserved,—shall extend and&0°

ney ^068' 
apply to the Legislatures of the several Provinces as if those 
Provisions were here re-enacted and made 'applicable in Terms 
to the respective Provinces and the Legislatures thereof, with 
the Substitution of the Lieutenant-Governor of the Province for 
the Governor General, of the Governor General for the Queen 
and for a Secretary of State, of One Year for Two Years, .and 
of the Province for Canada. 

VI.—DISTRIBUTION OF LEGISLATIVE POWERS 

Powers of the Parliament 

9 1 . I t shall be lawful for the Queen, by and with the Legislative 
Advice and Consent of the Senate and House of Commons, to p a * ° ^ t

o f 

make Laws for the Peace, Order, and good Government of of Canada. 
Canada, in relation to all Matters not coming within the 
Classes of Subjects by this Act assigned exclusively to the 
Legislatures of the Provinces; and for greater Certainty, but 
not so as to restrict the Generality of the foregoing Terms of 
this Section, it is hereby declared that (notwithstanding any
thing in this Act) the exclusive Legislative Authority of the 
Parliament of Canada extends to all Matters coming within 
the Classes of Subjects next hereinafter enumerated; that -is 
to say,— 

1. The Public Debt and Property. 
2. The Regulation of Trade and Commerce. 
3. The raising of Money by any Mode or System of Taxa

tion. 

*Eep. 56 & 57 Viet. c. 14. 
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the Provisions of this .A:ct, continue as it -exiSits at the Union ~tures 
unt1l altered under the Authority of this Act; [and the House ~tut:nd 
of ASSBmbly of New Brunswick existing at the passage of this N~ Bruns

.Act shaH, unless sooner dissolved, continue for the Period for wiCk. 

which it was elected.]* 

5.-0NTARro, QuEBEc, AND NovA ScoTIA 

[89. Each of the Lieutenant-Gover·nors of Ontario, Quebec ~irst Elec
and Nova Scotia shall 1cau8e Writs to be issued for .the FirS~t tiOns. 

Election of Members of the Legisiative AS&embly thereof in 
such Form and by such Person as he thinks fit, and at such 
Time and addressed to such Returning Officer as the Governor 
General directs, ·and so that the First Election of Member of 
Assembly for any Electoral District or any Subdivi6ion thereof 
shall be held at the same Time and at the same Places as the 
Election for a Member to serve jn the House of Commons of 
Canada for that Electoml District.]* 

6.-THE FouR PRoviNCES 

90. The following Provisions of this Act respecting the Appli<m_tiDn 

Parliament of Canada, namely,-the Provisions relating to ~r~~Ia
Appropriation and Tax Bills, the Recommendation of Money provisions 

V·otes, the Assent to Bills, the Disallowance of Acts, and the respecting t 
Signific-ation of Pleasure on Bills reserved,-shall extend and ~;.ney vo es, 

apply to ;the Legislatures of rthe several Provinces as if those 
Provisions were here re-enacted and made ·applicable in Terms 
to .the respective Provinces and the Legislatures thereof, with 
the Substitution of the Lieutenant-Governor of the Province for 
the Governor General, of the Governor General for the Queen 
.and for a Secretary of State, of One Year for Two Years, .and 
of the Provii!ce for Canada. 

VI.~DISTRIBUTION OF LEGISLATIVE PowERS 

Powers of the Parliament 

91. It shall be lawful for the Queen, by and with the Legislo.tive 

Advice and Consent of the Senate and House of Commons, to ~::~:!:_t of 
make Laws for the Peace, Order, and good Government of of Canada. 

Canada, in relation to all Matters not coming within th-e 
Classes of Subjec.ts by this Act assigned exclusively to the 
Legislatures of the ProvinceS~; and for greater Certainty, but 
not so as to restrict the Generality of the foregDing Terms of 
this Section, it is hereby declared that (notwithstanding any-
thing in this Act) the exclusive Legislative Authority of the 
Parliament of Canada extends to all Matters coming within 
the Cla...qges of Subjects next hereinafter enumerated; that is 
to say,-

1. The Public Debt and Property. 
2. The Regulation of Tr·ade and Commerce. 
3. The raising of Money by any Mode or System of Taxa

tion. 

* Rep. 56 & 57 Vict. c. 14. 
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4. The borrowing of Money on the Public Credit. 
5. Postal Service. 
6. The Census and Statistics. 
7. Militia, Military and Naval Service, and Defence. 
8. The fixing of and providing for the Salaries and Allow

ances of Civil and other Officers of the Government of 
Canada. 

9. Beacons, Buoys, Lighthouses, and Sable Island. 
10. Navigation and Shipping. 
11. Quarantine and the Establishment and Maintenance of 

Marine Hospitals. 
12. Sea Coast and Inland Fisheries. 
13. Ferries between a Province and any British or Foreign 

Country or between Two Provinces. 
14. Currency and Coinage. 
15. Banking, Incorporation of Banks, and the Issue of Paper 

Money. 
16. Savings Banks. 
17. Weights and Measures. 
18. Bills of Exchange and Promissory Notes. 
19. Interest. 
20. Legal Tender. 
21. Bankruptcy and Insolvency. 
22. Patents of Invention and Discovery. 
23. Copyrights. 
24. Indians, and Lands reserved for the Indians. 
25. Naturalization and Aliens. 
26. Marriage and Divorce. 
27. The Criminal Law, except the Constitution of Courts of 

Criminal Jurisdiction, but including the Procedure in 
Criminal Matters. 

28. The Establishment, Maintenance, and Management of 
Penitentiaries. 

29. Such Classes of Subjects as are expressly excepted in 
the Enumeration of the Classes of Subjects by this Act 
assigned exclusively to the Legislatures of the Prov
inces. 

And any Matter coming within any of the Classes of Sub
jects enumerated in this Section shall not be deemed to come 
within the Class of Matters of a local or private Nature com
prised in the Enumeration of the Classes of Subjects by this 
Act assigned exclusively to the Legislatures of the Provinces. 

Subjects of 
exclusive 
provincial 
Legislation, 

Exclusive Powers of Provincial Legislatures 

92. In each Province the Legislature may exclusively make 
Laws in relation to Matters coming within the Classes of Sub
jects next hereinafter enumerated; that is to say,— 

1. The Amendment from Time to Time, notwithstanding 
•anything in this Act, of the Constitution of the Prov
ince, except as regards the Office of Lieutenant-
Governor. 

2. Direct Taxation within the Province in order to the 
Raising of a Revenue for Provincial Purposes. 

428 

Subjects of 
exelu&ve 
provincilll 
Legjslation. 

British North America Act, 1867 

4. The borrowing of Money on the Public Credit. 
5. Postal Service. 
6. The Census and Statistics. 
7. Militia, Military and Naval Service, and Defence. 
8. The fixing of and providing for the Salruries and Allow

ances of Civil and other Officers of the Government of 
Canada. 

9. Beacons, Buoys, Lighthouses, and Sable Island. 
10. Navigation and Shipping. 
11. Quarantine and the Establishment and Maintenance of 

Marine Hospitals. 
12. Sea Coast and Inland Fisheries. 
13. Ferries between a Province and any British or Foreign 

Country or between Two Provinces. 
14. Currency and Coinage. 
15. Banking, Incorporation of Banks, and the Issue of Paper 

Money. 
16. Savings Banks. 
17. Weights and Measures. 
18. Bills of Exchange and Promissory Notes. 
19. Interest. 
20. Legal Tender. 
21. Bankruptcy and Insolvency. 
22. Patents of Invention and Discovery. 
23. Copyrights. 
24. Indians, and Lands reserved for the Indians. 
25. Naturalization and Aliens. 
26. Marriage and Divol'ce. 
27. The Criminal Law, except the Constitution of Courts of 

Criminal Jurisdiction, but including the Procedure in 
Criminal Matters. 

28. The Establishment, Maintenance, and Management of 
Penitentiaries. 

29. Such Classes of Subjects as are expressly ex'(Jepted in 
the Enumeration of the Classes {)f Subjects by this A'(Jt 
assigned exclusively to the Legislatures of the Pr{)V
inces. 

And any Matter coming within any of the Classes of Sub
jects enumerated in this Section shall not be deemed to come 
within the Class of Matters of a local or private Nature com
prised in the Enumerwtion of the Classes of Subjects by this 
Act assigned exclusively to the Legislatures of the Provinc'es. 

Exclusive Powers of Provincial Legislatures 

92. In each Province the Legislature may exclusively make 
Laws in relwtion to Matters coming within the Classes of Sub
jects next hereinafter enumerated; that is to say,-

1. The Amendment from Time to Time, notwithstanding 
.anything in this Act, of the Constitution of the Prov
ince, except as regards the Office of Lieutenant
Govern{)r. 

2. Direct Taxation within the Province in order to the 
Raising of a Revenue for Provincial Purposes. 
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3. The borrowing of Money on the sole Credit of the 
Province. 

4. The Establishment and Tenure of Provincial Offices and 
the Appointment and Payment of Provincial Officers. 

5. The Management and Sale of the Public Lands belong
ing to the Province and of the Timber and Wood 
thereon. 

6. The Establishment, Maintenance, and Management of 
Public and Reformatory Prisons in and for the Prov
ince. 

7. The Establishment, Maintenance, and Management of 
Hospitals, Asylums, Charities, and Eleemosynary In
stitutions in and for the Province, other than Marine 
Hospitals. 

8. Municipal Institutions in the Province. 
9. Shop, Saloon, Tavern, Auctioneer, and other Licences 

in order to the raising of a Revenue for Provincial, 
Local, or Municipal Purposes. 

10. Local Works and Undertakings other than such as are 
of the following Classes:— 

{a) Lines of Steam or other Ships, Railways, Canals, 
Telegraphs, and other Works ,and Undertakings 
connecting the Province with .any other or others 
of the Provinces, or extending beyond the Limits 
of the Province: 

(6) Lines of Steam Ships between the Province and 
any British or Foreign Country: 

(c) Such Works as, although wholly situate within 
the Province, are before or after their Execution 
declared by the Parliament of Canada to be for 
the general Advantage of Canada or for the 
Advantage of Two or more of the Provinces. 

11. The Incorporation of Companies with Provincial Objects. 
12. The Solemnization of Marriage in the Province. 
13. Property and Civil Rights in the Province. 
14. The Administration of Justice in the Province, includ

ing the Constitution, Maintenance, and Organization 
of Provincial Courts, both of Civil and of Criminal 
Jurisdiction, and including Procedure in Civil Matters 
in those Courts. 

15. The Imposition of Punishment by Fine, Penalty, or 
Imprisonment for enforcing any Law of the Province 
made in relation to any Matter coming within any of 
the Classes of Subjects enumerated in this Section. 

16. Generally all Matters of a merely local or private Nature 
in the Province. 

Education 

9 3 . In and for each Province the Legislature may exckt- Legislation 
sively make Laws in relation to Education, subject and accord- S ^ S l . 
ing to the following Provisions:— 

(1) Nothing in any such Law shall prejudicially affect any 
Right or Privilege with respect to Denominational 
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3. The b()ll'rowing of Money on the sole Credit of the 
Province. 

4. The Establishment and Tenure of Provincial Offices and 
the Appointment and Payment of Provincial Officers·. 

5. The M&nagement and Sale of the Public Lands belong
ing to the Province and of rthe Timber and Wood 
there on. 

6. The Es·tablis·hment, Maintenance, and Management of 
Public ·and Reformatory Prisons in and for the Prov
ince. 

7. The Estrublishment, Maintenance, and Management of 
Hospitals, Asylums, Charities, and Eleemosynary In
stitutions in and for the Province, other than Marine 
Hospitals. 

8. Muni<Cipal Institutions in the Province. 
9. Shop, Saloon, Tavern, Auctioneer, and other Licences 

in order to the raising of a Revenue for Provincial~ 
Local, or Municipal Purposes·. 

10. Local Works and Undertakings other than such a.s are 
of the following Classes:-

{a) Lines of Steam or other Ships, Railways, Canals, 
Telegraphs, and other Works ,and Undertakings 
connecting the Province with .any other or .others 
of the Provinces, or extelllding beyond the Limits 
of the Provinc•e: 

(b) Lines of Steam Ships between the Province and 
any British or Foreign Country: 

(c) Such Works as, although wholly situate within 
the Province, are before or after their Execution 
declared by the Parliament of Canada to be for 
the general Adv.antage of Canada or for the 
Advantage of Two or more of the Provinces. 

11. The Incorpo:r;ation of Companies with Provincial Objects. 
12. The Solemnization of Marriage in the Province. 
13. Property and Civil Rights in the Province. 
14. The Administration of Justice in rthe Province, includ

·ing the Constitution, Maintenance, and Organization 
of Provincial Cour.ts, ·both of Civil and of Criminal 
Jurisdiction, •and including Procedure in Civil Matters 
in those Courts. 

15. The Imposition of Punishment by Fine,. Penalty, or 
Imprisonment for enfor.cing any Law of rthe Province 
made in relation to any Matter c-oming within any of 
the Classes of Subjects enumerated in this Section. 

16. Generally all Mattel'S ·of a merely l-o-cal or private Nature 
in the Province. 

Education 
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93. In and .for each Province the Legis1·atur.e may exclu- Legisla.~ion · 

sively make Laws in relation to Education, subject and accord- ==:! 
ing to the following Provisions:- · 

(1) Nothing in ·any such Law shall prejudi-cially affect any 
Right ·Or Privilege with respect to Denominational 
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Schools which any Class of Persons have by Law in 
the Province at the Union: 

(2) All the Powers, Privileges, and Duties at the Union by 
Law conferred and imposed in Upper Canada on the 
Separate Schools and School Trustees of the Queen's 
Roman Catholic Subjects shall be and the same are 
hereby extended to the Dissentient Schools of the 
Queen's Protestant and Roman Catholic Subjects in 
Quebec: 

(3) Where in any Province a System of Separate or Dis
sentient Schools exists by Law at the Union or is 
thereafter established by the Legislature of the Prov
ince, an Appeal shall lie to the Governor General in 
Council from any Act or Decision of any Provincial 
Authority affecting any Right or Privilege of the 
Protestant or Roman Catholic Minority of the Queen's 
Subjects in relation to Education: 

(4) In case any such Provincial Law as from Time to 
Time seems to the Governor General in Council requis
ite for the due Execution of the Provisions of this 
Section is not made, or in ease any Decision of the 
Governor General in Council on any Appeal under this 
Section is not duly executed by the proper Provincial 
Authority in that Behalf, then and in every such Case, 
and as far only as the Circumstances of each case 
require, the Parliament of Canada may make remedial 
Laws for the due Execution of the Provisions of this 
Section and of any Decision of the Governor General 
in Council under this Section. 

Legislation 
for uniform
ity of Laws 
m three 
Provinces 

Uniformity of Laws in Ontario, Nova Scotia, and New 
Brunswick 

94. Notwithstanding anything in this Act, the Parliament 
of Canada may make Provision for the Uniformity of all or 
any of the Laws relative to Property and Civil Rights in 
Ontario, Nova Scotia, and New Brunswick, and of the Pro
cedure of all or any of the Courts in those Three Provinces, 
and from and after the passing of any Act in that Behalf the 
Power of the Parliament of Canada to make Laws in relation 
to any Matter comprised in any such Act shall, notwithstanding 
anything in this Act, be unrestricted; but any Act of the Par
liament of Canada making Provision for such Uniformity shall 
not have effect in any Province unless and until it is adopted 
and enacted as Law by the Legislature thereof. 

Concurrent 
powers of 
Legislation 
respecting 
Agriculture, 

Agriculture and Immigration 

95. In each Province the Legislature may make Laws in 
relation to Agriculture in the Province, and to Immigration 
into the Province; and it is hereby declared that the Parlia
ment of Canada may from Time to Time make Laws in relation 
to Agriculture in all or any of the Provinces, and to Immigra
tion into all or any of the Provinces; and any Law of the 
Legislature of a Province relative to Agriculture or to Immi-
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Schools which any Class of Pers()ns have by Law in 
the Province at the Union: 

(2) All the Powers, Privileges., and Duties at the Union by 
Law conferred and imposed in Upper Canada on the 
Separate Schools and School Trustees of the Queen's 
Roman Caltholic Subjects shall be and the i31ame are 
hereby extended to the Dissentient Sch.aols of the 
Queen's Protestant and Roman Catholic Subjects in 
Quebec: 

(3) Where in any Province a Sys.tem of Separate or Dis
sentient Schools exists by Law at the Union or is 
thereafter established by the Legis1ature of the Prov
ince, an Appeal shall lie to the Governor General in 
Council from any Act or Decision of any Provincial 
Authority affecting any Right .or Privilege of the 
Protestant or Roman Catholic Minority of the Queen's 
Subjects in relation to Education: 

( 4) In case any such Provincial Law as from Time to 
Time seems to the Governor General in Council requis
ite for the due Execution .of the Provisions of this 
Section is not made, .or in case any Decision of the 
Governor General in Council on any Appeal under this 
Section is not duly executed by the proper Pr.avinciai 
Authority in that Behalf, then and in every such Case, 
and as far only as the Circumstances of each case 
require, the Parliament of Canada may make rem€diai 
Laws f.ar the due Execution of the Provisions of this 
Section and of any Decision of the Governor General 
in C.auncil under this Section. 

Uniformity of Laws in Ontario, Nova Scotia, and New 
Brunswick 

94. Notwithstanding anything in this Act, the Parliament 
of Canada may make Pr()vision for the Uniformity of all or 
any of the Laws relative to Property and Civil Rights in 
Ontario, Nova Scotia, and New Brunswick, and -of the Pro
cedure of all or any of the Courts in those Three Provinc€8', 
and from and after the passing of any Act in that Behalf the 
Power of the Parliamflnt of Canada to make Laws in relation 
to any Matter comprised in any such Act shall, notwithetanding 
anything in this Act, be unrestri•cted; but any Act .of the Par
liament ()f Caooda making Provision for such Uniformity shaLl 
not have effect in any Provin'Ce unless and until it is adopted 
and enacted as Law by the Legislature thereof. 

Agriculture and Immigration 

95. In eaeh Pr.avince the Legislature may make Laws in 
relation to Agriculture in the Province, and to Immigr.ation 
into the Province; and it is hereby dec1ared that the Parlia
ment of Canada may frDm Time to Time make Laws in relation 
to Agriculture in all -or any of the Provinces, .and to Immigra
tion in<to ·all or any of the ProviDlces; .and any Law of the 
"Legislature of a Province relative to Agdculture or to Immi-
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gration shall have effect in and for the Province as long and as 
far only as it is not repugnant to any Act of the Parliament 
of Canada. 

VII.—JUDICATURE 

96. The Governor General shall appoint the Judges of the Appoint-
Superior, District, and County Courts in each Province, except J ^ s

o f 

those of the Courts of Probate in Nova Scotia and New Bruns
wick. 

97. Until the Laws relative to Property and Civil Rights Selection of 
in Ontario, Nova Scotia, and New Brunswick, and the Pro- ontSL.'&o. 
cedure of the Courts in those Provinces, are made uniform, the 
Judges of the Courts of those Provinces appointed by the Gov- % 

ernor General shall be selected from the respective Bars of those 
Provinces. 

98 . The Judges of the Courts of Quebec shall be selected section of 
from the Bar of that Province. g X , m 

99. The Judges of the Superior Courts shall hold office Tenure of 
during good Behaviour, but shall be removable by the Governor j j j ^ 0 ^ 
General on Address of the Senate and House of Commons. superior0 

Courts. 

100. The Salaries, Allowances, and Pensions of the Judges salaries, &o. 
of the Superior, District, and County Courts (except the Courts oi J n d s ^ -
of Probate in Nova Scotia and New Brunswick), and of the 
Admiralty Courts in Cases where the Judges thereof are for 
the Time being paid by Salary, shall be fixed and provided 
by the Parliament of Canada. 

101 . The Parliament of Canada may, notwithstanding any- General 
thing in this Act, from Time to Time, provide for the Con- 9ourt

1
of

ic 
stitution, Maintenance, and Organization of a General Court p p e a ' 
of Appeal for Canada, and for the Establishment of any addi
tional Courts for the better Administration of the Laws of 
Canada. 

VIII.—REVENUE; DEBTS; ASSETS; TAXATION 

102. All Duties and Revenues over which the respective Creation of 
Legislatures of Canada, Nova Scotia, and New Brunswick JJSf ^ . 
'before and at the Union had and have Power of Appropriation, enue fund, 
except such portions thereof as are by this Act reserved to the 
respective Legislatures of the Provinces, or are raised by them 
in .accordance with the special Powers conferred on them by 
this Act, shall form One Consolidated Revenue Fund, to be 
appropriated for the Public Service of Canada in the Manner 
and subject -to the Charges in this Act provided. 

103. The Consolidated Revenue Fund of Canada shall be Expenses of 
permanently charged with the Costs, Charges, and Expenses Coiioction, 
incident to the Collection, Management, and Receipt thereof, 
and the same shall form the first Charge thereon, subject to be 
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gr.ation shall have effect in and for the Province as long ;'lnd as 
far {)nly as it is not repugnant to any Act o-f the Parliament 
of Canada. 

VII.-J UDICATURE 

96. The Governor General shaLl ap~int the Judges of the Appoint
Superior, District, and County Courts in each Province, except f::~:f 
those of the Courts of Probate in Nova Sc{)tia and New Bruns-
wick. 
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97. Until the Laws relative to Property and Civil Rights Selection. of 
in Ontario, Nova Scotia, and New Brunswick, and the Pro- ~~~~o m&c. 
cedure of the ~urts in those Provinces, are made uniform, the ' 
Judges of the Courts of those Provinces awoiruted by the Gov~ ' 
ernor General shall he selected from the respective Bars of those 
Provinces. 

98. The Judges of the Courts {)f Quebec shall be selected SeLectw~ of 
from the Bar of that Province. ~';!~':,.m 

99. The Judges of the Superi{)r Courts shall hold office Tenure of 
during good Behaviour, but shall be removable by the Governor ~flit of f 

Gener.al on Address of the Senate and House o-f Commons. s~p~':Ior"' 
Courts. 

lOO. The Salaries, Allowances, and Pen~Sions of the Judges Salaries, &c. 
of the Superior, District, .and County C{)urts ( e~cept the Courts of Judges. 
of Probate in Nova Scotia and New Brunswick), and {)f the 
Admiralty Courts in Cases wher·e the Judges thereof are for 
the Time being paid by Salary, shall be fixed and provided 
by the P.arliament of Canada. 

101. 'I'he Parliament of Canada may, notwithstanding any- General 
thing in this Act, from Time to Time, provid-e for the Con~ Court 

1 
of& 

stitution, Maintenance, and Organization of a General Court Appea' c. 

of Appeal for Canada, and for the Establis•hment of any ·addi-
tional Courts for the better Administration of the Laws of 
Canada. 

VIII.-REVENUE; DEBTs; AssETs; TAXATION 

102. All Duties and Revenues over which the respective Creation of 
Legislatures of Canada, Nova Scotia, and New Brunswick ~:i'li- _ 
·before and at the Union had and have Power o-f Appropriation, .:Ue r!':'d. 
except such portions thereof as are by this Act reserved to the 
respective Legislatures of the Provinces, or are raised by them 
in .ac-cordance with the special Powers conferred on them by 
this Act, shall form One Co!l:S'Olidoated Revenue Fund, to be 
appropriated for the Public Service of Canada in the Manner 
and subject .to the Charges in this Act provided. 

103. The ConiSOlidated Revenue Fund of Canada shall be Expenses of 
permanently charged with the Costs, Charges, and Expenses ~llootion, 
incident to the Collection, Management, and Receipt thereof, · 
and the same shall fo-rm the firat Charge thereon, subje-ct to be 
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Interest of 
Provincial 
public debts 

Salary of 
Governor 
General 

Appropria
tion from 
time to 
time 

reviewed and audited in such Manner as shall be ordered by 
the Governor General in Council until the Parliament other
wise provides. 

104. The annual Interest of the Public Debts of the several 
Provinces of Canada, Nova Scotia, and New Brunswick at the 
Union shall form the Second Charge on the Consolidated 
Revenue Fund of Canada. 

105. Unless altered by the Parliament of Canada, the salary 
of the Governor General shall be Ten thousand Pounds Sterling 
Money of the United Kingdom of Great Britain and Ireland, 
payable out of the Consolidated Revenue Fund of Canada, and 
the same shall form the Third Charge thereon. 

106. Subject to the several Payments by this Act charged 
on the Consolidated Revenue Fund of Canada, the same shall 
be appropriated by the Parliament of Canada for the Public 
Service. 

T™cktei&ot 1 0 7 # A 1 1 Stocks, Cash, Banker's Balances, and Securities 
! 0 e s ' e for Money belonging to each Province at the time of the Union, 

except as in this Act mentioned shall be the Property of 
Canada, and shall be taken in Reduction of the amount of the 
respective Debts of the Provinces at the Union. 

Tranter of 108. The Public Works and Property of each Province, 
e<Kk m enumerated in the Third Schedule to this Act, shall be the 

Property of Canada. 

Property m 
Lands, 
Mines &c. 

109. All Lands, Mines, Minerals, and Royalties belonging 
to the several Provinces of Canada, Nova Scotia, and New 
Brunswick at the Union, and all Sums then due or payable for 
such Lands, Mines, Minerals, or Royalties, shall belong to the 
several Provinces of Ontario, Quebec, Nova Scotia, and New 
Brunswick in which the same are situate or arise, subject to 
any Trusts existing in respect thereof, and to any Interest other 
than that of the Province in the same. 

Assets con- 110. All Assets connected with such Portions of the Public 
Pro™cSth Debt of each Province as are assumed by that Province shall 
debts belong to that Province. 

Canada to 111. Canada shall be liable for the Debts and Liabilities 
be liable for 0f g ^ Province existing at the Union. 
Provincial 

Debts of 
Ontario and 
Quebec. 

Assets of 
Ontario and 
Quebec. 

112. Ontario and Quebec conjointly shall be liable to 
Canada for the amount (if any) by which the Debt of the 
Province of Canada exceeds at the Union Sixty-two million 
five hundred thousand dollars, and shall be charged with 
Interest at the Rate of Five per Centum per Annum thereon. 

113. The Assets enumerated in the Fourth Schedule to this 
Act belonging at the Union to the Province of Canada shall 
be the Property of Ontario and Quebec conjointly. 
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reviewed and audited in such Manner as shall be ordered by 
the Governor General in Council until the Parliament other
wise provides. 

104. The annual Interest of the Public Debts of the several 
Provinces of Canada, Nova Scotia, and New Brunswick at the 
Union shall form thB Second Charge on the Consolidated 
Revenue Fund of Canada. 

105. Un1ess altered by the Parliament of Canada, the salary 
of the Governor General shall be Ten thousand Pounds Sterling 
Money of the United Kingdom of Great Britain and Ireland, 
payable out of the Consolidated Revenue Fund {)f Canada, and 
the same shall form the Third Charge thereon. 

106. Subject to the several Payments by this Act chargBd 
on the Consolidated Revenue Fund of Canada, the same shall 
be appropriated by the Parliament of Canada for the Public 
Service. 

107. All Stocks, Cash, Banker's Balancoo, and Securities 
for Money belonging to each Province at the time of the Union, 
except as in this Act mentioned shall be the Property of 
Canada, and shall be taken in Reduction of the amount of the 
respective Debts of the Provinces at the Union. 

108. The Public Works and Property of each Province, 
enumerated in the Third Schedule to this Act, shall be the 
Property of Canada. 

109. All Lands, Mines, Minerals, and Royalties belonging 
to the several Provinces of Canada, Nova Scotia, and New 
Brunswick at the Union, and all Sums then due or payable for 
such Lands, Mines, Minerals, or Royalties, shall belong to the 
several Provinces of Ontario, Quebec, Nova Scotia, and NBw 
Brunswick in which the same are situate or arise, subject to 
any Trusts existing in respect thereof, and to any Interest other 
than that of the Province in the same. 

110. All Assets -connected with S~uch Pmtions of the Public 
Debt of each Province as are assumed by that Province shall 
belong to that Province. 

Ill. Canada shall be liable for the Debts and Liabilities 
of each Province existing at the Union. 

112. Ontari{) and Quebec conjointly shall be liable to 
Canada for the amount (if any) by which the Debt of the 
Province of Canada exceeds at the Union Sixty-two million 
five hundred th{)usand dollars, and shall be .charged with 
Interest at the Rate of Five per Centum per Annum thereon. 

113. The Assets enumerated in the Fourth Schedule to this 
Act belonging at the Union to the Province of Canada shall 
be the Property of Ontario and Quebec conjointly. 
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114. Nova Scotia shall be liable to Canada for the Amount Debt of 
(if any) by which its Public Debt exceeds at the Union Eight Nora ^1*-
million Dollars, and shall be charged with Interest at the Rate 
of Five per Centum per Annum thereon. 

115. New Brunswick shall be liable to Canada for the Debt of 
Amount (if any) by which its Public Debt exceeds at the Union ^ "^" 
Seven million Dollars, and shall be charged with Interest at the 
Rate of Five per Centum per Annum thereon. 

116. In case the Public Debts of Nova Scotia and New Payment of 
Brunswick do not at the Union amount to Eight million and ^ovTscotia 
Seven million Dollars respectively, they shall respectively and "NOT ™ 
receive by half-yearly Payments in advance from the Govern- Brunswick 
ment of Canada Interest at Five per Centum per Annum on the 
Difference between the Actual Amounts of their respective 
Debts and such stipulated Amounts. 

117. The several Provinces shall retain all their respective Provincial 
Public Property not otherwise disposed of in this Act, subject P"*>1IC P™-
to the Right of Canada to assume any Lands or Public Property p y° 
required for Fortifications or for the Defence of the Country. 

118. The following Sums shall be paid yearly by Canada Grants to 
to the several Provinces for the Support of their Governments Provinces 
and Legislatures: 

Dollars 
Ontario - - - - - - - Eighty thousand 
Quebec - _ - . . . . Seventy thousand 
Nova Scotia - - - - - - - Sixty thousand 
New Brunswick - - - - - - Fifty thousand 

Two hundred and sixty thousand; 

and an annual Grant in aid of each Province shall be made, 
equal to Eighty Cents per Head of the Population as ascertained 
by the Census of One thousand eight hundred and sixty-one, 
aiid in the Case of Nova Scotia and New Brunswick, by each 
subsequent Decennial Census until the Population of each of 
those two Provinces amounts to Four hundred thousand Souls, 
at which Rate such Grant shall thereafter remain. Such 
Grants shall be in full Settlement of all future Demands on 
Canada, and shall be paid half-yearly in advance to each Prov
ince; but the Government of Canada shall deduct from such 
Grants, as against any Province, all Sums chargeable as 
Interest on the Public Debt of that Province in excess of the 
several Amounts stipulated in this Act. 

119. New Brunswick shall receive by half-yearly Payments Further 
in advance from Canada for the Period of Ten years from the g™*^0 

Union an additional Allowance of Sixty-three thousand Dollars W2L " ^ " 
per Annum; but as long as the Public Debt of that Province 
remains under Seven million Dollars, a Deduction equal to the 
Interest at Five per Centum per Annum on such Deficiency 
shall be made from that Allowance of Sixty-three thousand 
Dollars. 

5352i—28 
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ll4. Nova Scotia shall be liruble to Canada for the Amount Debt of 
(if any) by which its Public Debt exceeds at the Union Eight Nova &ot~a. 
million Dollars, and shall be charged with Interest at the Rate 
of Five per Centum per Annum thereon. 

115. New Brunswick shal1 be liable to Canada for the Debt of 

Amount (if any) by which its Public Debt exceeds at the Union= B=
Seven million Dollars, and shall be charged with Interest at the 
Rate of Five per Centum per Annum thereon. 

116. In case the Public Debts of Nova Scotia and New Payment of 

Brunswick do 110t at the Union amount to Eight million and ~teres~ t~ 
Seven million Dollars respectively, they shall respectively .. :;""Ne~

0 

'"" 

receive by half-yearly Payments in advance from the Govern- Brunsw1ck 

menrt of Canada Inter€st at Five per Centum per Annum on the 
Difference between the Actual Amounts of their respective 
Debts and such stipulated Amo!lnts. 

117. The several Provinces shall retain all their respective Provmcral 
Public Property not otherwise disposed of in this Act, subject pubhc pro

to the Right of Canada to assume any Lands or Public Property perty. 

required for Fortifications or for the Defence of the Country. 

118. The following Sums shall be paid yearly by Canada Grants to 
to the several Provinces for the Support of their Governm€nts Provmces 

and Legislatures: 

Ontario 
Quebec 
Nova Scotia 
New Brunswick 

Dollars 
Eighty thousand 

Seventy thousand 
Sixty thousand 
Fifty thousand 

Two hundred and sixty thousand; 

and an annual Grant in aid of e.ach Province shall be made, 
equal to Ei§hty Cents per Head o-f the Population as ascertained 
by the CelllSus of One thousand eight hundr€d and sixty-one, 
ood in the Case of Nova Scotia and New Brunswick, by each 
subsequent Decennial Census until the Population of each of 
thore two Provinces amounts to Four hundred thousand Soum, 
at which Rate :such Grant shall thereafter remain. Such 
Grants shall be in full Settlement -o-f all future Demands on 
Canada, and shall be pa.id half-yearly in advance to €ach Prov
ince; but the Government of Canada shall deduct from suc.h 
Grants, as against any Province, all Sums chargeable .as 
Interest on the Public Debt -of that Province in excess of the 
several Amounts stipulated in this .A,ct. 

119. New Brunswick shall receive by half-yearly Payments Further 
in advaruce from Canada for the Period of Ten years fro-m the ~t to 

Union an additional Allowance of Sixty-three thousand Dollars~~- Bruns

per Annum; but as long as the Public Debt of that Province 
remains under Seven million Dollars, a Deduction equal to the 
Interest at Five per Centum per Annum on such Deficiency 
shall be IOOde from that Allowance of Sixty...three thousand 
Dollars. 
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Form of 
payments. 

Canadian 
manufac
tures, &c. 

120. All Payments to be made under this Act, or in dis
charge of Liabilities created under any Act of the Provinces of 
Canada, Nova Scotia, and New Brunswick respectively, and 
assumed by Canada, shall, until the Parliament of Canada 
otherwise directs, be made in such Form and Manner as may 
from Time to Time be ordered by the Governor General in 
Council. 

121 . All Articles of the Growth, Produce, or Manufacture 
of any one of the Provinces shall, from and after the Union, 
be admitted free into each of the other Provinces. 

Continu
ance of cus
toms and 
excise laws. 

Exportation 
and Impor
tation as be
tween two 
Provinces. 

Lumber 
Dues to New 
Brunswick. 

Exemption 
of Publio 
Lands, &c. 

Provincial 
Consolidated 
revenue 
fund. 

122. The Customs and Excise Laws of each Province shall, 
subject to the Provisions of this Act, continue in force until 
altered by the Parliament of Canada. 

123. Where Customs Duties are, at the Union, leviable on 
any Goods, Wares, or Merchandises in any Two Provincesi, 
those Goods, Wares, and Merchandises may, from and after 
the Union, be imported from one of those Provinces into the 
other of them on Proof of Payment of the Customs Duty 
leviable thereon in the Province of Exportation, and on Pay
ment of such further Amount (if any) of Customs Duty as is 
leviable thereon in the Province of Importation. 

124. Nothing in this Act shall affect the Right of New 
Brunswick to levy the Lumber Dues provided in Chapter Fif
teen of Title Three of the Revised Statutes of New Brunswick, 
or in any Act amending that Act before or after the Union, 
•and not increasing the Amount of such Dues; but the Lumber 
of any of the Provinces other than New Brunswick shall not 
be subject to such Dues. 

125. No Lands or Property belonging to Canada or any 
Province shall be liable to Taxation. 

126. Such Portions of the Duties and Revenues over which 
the respective Legislatures of Canada, Nova Scotia, and New 
Brunswick had before the Union Power of Appropriation as 
are by this Act reserved. to the respective Governments or 
Legislatures of the Provinces, and all Duties and Revenues 
raised by them in accordance with the special Powers conferred 
upon them by this Act, shall in each Province form One Con
solidated Revenue Fund to be appropriated for the Public 
Service of the Province. 

As to Legis
lative Coun
cillors of 
Provinces 
becoming 
senators. 

IX.—MISCELLANEOUS PKOVISIONS 

GENERAL 

[127. If any Person being a t the passing of this Act a 
Member of the Legislative Council of Canada, Nova Scotia, or 
New Brunswick, to whom a Place in the Senate is offered, does 
not within Thirty Days thereafter, by Writing under his Hand 
addressed to the Governor General of the Province of Canada 
or to the Lieutenant-Governor of Nova Scotia or New Bruns
wick (as the Case may be), accept the same, he shall be deemed] 
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120. All Payments to be made under this Act, or in dis
charge of Liabilities {;reated under any Act of the Provinces of 
Canada, Nova Scotia, and New Brunswick respectively, and 
assumed by Canada, shaH, until the ParLiament of Canada 
otherwiee directs, be made in such Form and Manner as may 
f,rom Time to Time be ordered by the Governor General in 
Council. 

121. All Articles of the Growth, Produce, or Manufa{;ture 
of any one of the Provinces shall, from and after the Union, 
be admitted free into each of the other Provinces. 

122. The Customs and Excise Laws of each Province shall, 
subject to the Provisions of this Act, continue in force until 
altered by the Parliament of Canada. 

123. Where CustDms Duties are, at the Union, leviable on 
any Goods, Wares, or Mer-chandises in any Two Provinces~, 
those Goods, ·wares, and Menchandises may, from and after 
the Union, be imported from one of those Provin{;es into the 
other of them on Proof of Payment of the Customs Duty 
leviS!ble thereon in the Province of Exportation, and on Pay
ment of such further Amount (if any) of Customs Duty as is 
leviable thereon in the Province of Importation. 

124. Nothing in this Aet shall affect the Right of New 
Brunswick to levy the Lumber Dues provided in Chapter Fif
.teen of Title Three of the Revised Statutes of New Brunswick, 
or in any Act amending that Act before or after the Union, 
·and not increasing the Amount of such Dues; but the Lumber 
of any of the Provinces other than New Brunswick shall not 
be subject to such Dues. 

125. No Lands or Property belonging to Canada or any 
Proviruce shall be liable to Taxation. 

126. Such Portions of the Duties and Revenues over which 
the respective Legislatures of Canada, Nova Scotia, and New 
Brunewick had before the Union Power of Appropriation as 
are by this Act reserved. to the respective Governments or 
Legislatures of the Provinces, and all Duties .and Revenues 
raised by them in accord~nce with the special Powers conferred 
upon them by this Act, shall in eaeh Province form One Con
solidated Revenue Fund to be appropriated for the Public 
Service of the ProvincB. 

IX.-MISCELLANEOUS PROVISIONS 

GENERAL 

(127. If any Pe:roon being .at the paseing of uhis Aet a 
Member of the Legislative Council of Canada, Nova Scotia, or 
New Brunswick, to whom a Place in the Senate is offered, does 
not within Thirty Days thereafter, by Writing under his Hand 
addressed to the Governor General of the Province .of Canada 
or to the Lieutenant-Governor of Nova Scotia or New Bruns
wick (as the Case may be), aooept the same, he sha-ll be deemed} 
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[to have declined the same; and any Person who, being at the 
passing of this Act a Member of the Legislative Council of 
Nova Scotia or New Brunswick, accepts a Place in the Senate 
shall thereby vacate his Seat in such Legislative Council.] * 

128. Every Member of the Senate or House of Commons of oath of 
Canada shall before taking his Seat therein take and subscribe ^Iesiance> 
before the Governor General or some Person authorized by 
him, and every Member of a Legislative Council or Legislative 
Assembly of any Province shall before taking his Seat therein 
take and subscribe before the Lieutenant-Governor of the 
Province or some Person authorized by him, the Oath of 
Allegiance contained in the Fifth Schedule to this Act; and every 
Member of the Senate of Canada and every Member of the 
Legislative Council of Quebec shall also, before taking his Seat 
therein, take and subscribe before the Governor General, or 
some Person authorized by him,.the Declaration of Qualifica
tion contained in the same Schedule. 

129. Except as otherwise provided by this Act, all Laws contmu-
in force in Canada, Nova Scotia, or New Brunswick at the ^ j 0 ^ ™ " 
Union, and all Courts of Civil and Criminal Jurisdiction, and courts, 
all legal Commissions, Powers and Authorities, and all Officers, officers, &e. 
Judicial, Administrative, and Ministerial, existing therein at 
the Union, shall continue in Ontario, Quebec, Nova Scotia, and 
New Brunswick respectively, as if the Union had not been 
made; subject nevertheless (except with respect to such as are 
enacted by or exist under Acts of the Parliament of Great 
Britain or of the Parliament of the United Kingdom of Great 
Britain and Ireland), to be repealed, abolished, or altered by 
the Parliament of Canada, or by the Legislature of the respec
tive Province, according to the Authority of the Parliament or 
of that Legislature under this Act. 

130. Until the Parliament of Canada otherwise provides, Transfer of 
all Officers of the several Provinces having Duties to discharge ^ ™ to 

in relation to Matters other than those coming within the 
Classes of Subjects by this Act assigned exclusively to the 
Legislatures of the Provinces shall be Officers of Canada, and 
shall continue to discharge the Duties of their respective Offices 
under the same Liabilities, Responsibilities, and Penalties as 
if the Union had not been made. 

131. Until the Parliament of Canada otherwise provides, Appoint-
the Governor General in Council may from Time to Time ^^ r a

o f new 

appoint such Officers as the Governor General in Council deems 
necessary or proper for the effectual Execution of this Act. 

132. The Parliament and Government of Canada shall Treaty 0Mi-
have all Powers necessary or proper for performing the Obliga- eatl0ns-
tions of Canada or of any Province thereof, as Part of the 
British Empire, towards Foreign Countries arising_ under 
Treaties between the Empire and such Foreign Countries. 

' *Rep. 56 & 57 Viet. c. 14. 
53524—28J 
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[to have declined the same; and .any Person who, being at t!he 
passing of this Act a Member of the Legislative Council of 
Nova Scotia or New Brunswick, accepts a Place in the Senate 
shall thereby vacate his Seat in such Legislative Council.]* 
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him, and every Member of a Legislative Council or Legielative 
Assembly of any Province shall before taking his Seat therein 
take and subscribe before the Lieutenant-Governor of the 
Province or S'Ome Person authorized by him, the Oath of 
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Use of Eng
lish and 
French Lan
guages. 

Appoint
ment of ex
ecutive offi-
•cers for 
Ontario and 
Quebec. 

133. Either the English or the French Language may be 
used by any Person in the Debates of the Houses of the 
Parliament of Canada and of the Houses of the Legislature of 
Quebec; and both those Languages shall be used in the respec
tive Records and Journals of those Houses; and either of those 
Languages may be used by any Person or in any Pleading or 
Process in or issuing from any Court of Canada established 
under this Act, and in or from all or any of the Court® of 
Quebec. 

The Acts of the Parliament of Canada and of the Legisla
ture of Quebec shall be printed and published in both those 
Languages. 

Ontario and Quebec 

134. Until the Legislature of Ontario or of Quebec other
wise provides, the Lieutenant-Governors of Ontario and Quebec 
may each appoint under the Great Seal of the Province the 
following Officers, to hold Office during Pleasure, that is to 
say,—the Attorney-General, the Secretary and Registrar of 
the Province, the Treasurer of the Province, the Commissioner 
of Crown Lands, and the Commissioner of Agriculture and 
Public Works, and in the Case of Quebec, the Solicitor-General, 
and may, by Order of the Lieutenant-Governor in Council, 
from Time to Time prescribe the Duties of those Officers and 
of the several Departments over which they shall preside or to 
which they shall belong, and of the Officers and Clerks thereof; 
and may also appoint other and additional Officers to hold 
Office during Pleasure, and may from Time to Time prescribe 
the Duties of those Officers', and of the several Departments 
over which they shall preside or to which they shall belong, 
and of the Officers and Clerks thereof. 

Powers, 
duties, &c, 
of Execu
tive officers. 

135. Until the Legislature of Ontario or Quebec otherwise 
provides, all Rights, Powers, Duties, Functions, Responsi
bilities, or Authorities at the passing of this Act vested in or 
imposed on the Attorney-General, Solicitor-General, Secretary 
and Registrar of the Province of Canada, Minister of Finance, 
Commissioner of Crown Lands, Commissioner of Public Works, 
and Minister of Agriculture and Receiver-General, by any 
Law, Statute or Ordinance of Upper Canada, Lower Canada, 
or Canada, and not repugnant to this Act, shall be vested in or 
imposed on any Officer to be appointed by the Lieutenant-
Governor for the Discharge of the same or any of them; and 
the Commissioner of Agriculture and Public Works shall per
form the Duties and Functions of the Office of Minister of 
Agriculture at the passing of this Act imposed by the Law of 
the Province of Canada, as well as those of the Commissioner 
of Public Works. 

<3reat Seals. 136. Until altered by the Lieutenant-Governor in Council, 
the Great Seals of Ontario and Quebec respectively shall be the 
same, or of the same Design, as those used in the Provinces of 
Upper Canada and Lower Canada respectively before their 
Union as the Province of Canada. 
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133. Either the English or the French Language may be 
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The Acts of the Parliament of Canada and of the Legisla
ture of Quebec shall be printed and published in both thooe 
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Ontario and Quebec 

134. Until the Legislature of Ontario or -of Quebec -other
wise provides, the Lieutenant-Governors of Ontario and Quebec 
may each appoint under the Great Seal of the Province the 
following Officers, to hold Office during Pleasure, that is to 
say,-the Attorney-General, the Secretary and Registrar of 
the Province, the TreBBurer of the Province, the Commistsioner 
of Crown Lands, and the Commissioner of Agriculture and 
Public Works, and in the Case of Quebec, the Solicitor-General, 
and may, by Order 01f the Lieutenant-Governor in Council, 
from Time to Time prescribe the Duties of thos.e Officers and 
of the several Departments over which they shall preside or to 
which they shahl belong, and of the Officers and Clerks thereof; 
and may also appoint other and additional Officers• to hold 
Office during Pleasure, and may from Time to Time preSJcribe 
the Duties of thooe Officers, and of the several Departments 
over which they shall preside or to whi,ch they shall belong, 
and of the Officers and Clerks thereof. 

135. Until the Legislature of Ontario or Quebec otherwise 
provides, all Rights, Powers, Duties, Functions, Responsi
bilities, or Authorities at the passing of this Act vested in -or 
imposed on the Attorney-GeneraJ, Solicitor-General, Secretary 
and Registrar of the Province of Canada, Minister of Finance, 
Commissioner of Crown Lands., CommiS&ioner of Public Works, 
and Minister of Agriculture and Receiver-General, by any 
Law, Statute or Ordinance of Upper Canada, Lower Canada, 
or Canada, and not repugnant to this Act, S'hall be vested in or 
imposed on any Officer to be appointed by the Lieutenant
Governor for the Discharge of the same or any of them; and 
the Commissioner of Agriculture and Public Works shall per
form the Duties and FunctiO!lls of the Office of Minis,ter of 
Agriculture at the passing of this Act imposed by the Law of 
the Provin-ce of Canada, as well as those of the Commissioner 
of Public Works. 

136. Until alter-ed by the Lieutenant-Governor in Council, 
the Great Seals of Ontario and Quebec respectively shall be the 
same, or of the same Design, as those used in the Provinces of 
Upper Canada and Lower Canada respectively before their 
Union as the Provin-ce of Canada. 
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137. The Words " and from thence to the End of the then cwruc-
" next ensuing Session of the Legislature," or Words to the ^ ^ f *^£ 
same Effect, used in any temporary Act of the Province of 
Canada not expired before the Union, shall be construed to 
extend and apply to the next Session of the Parliament of 
Canada if the subject Matter of the Act is within the Powers 
of the same, as denned by this Act, or to the next Sessions of 
the Legislatures of Ontario and Quebec respectively if the 
Subject Matter of the Act is within the Powers of the same as 
defined by this Act. 

in names. 
138. From and after the Union the Use of the Words As to Error» 

" Upper Canada " instead of " Ontario," or " Lower Canada " 
instead of " Quebec," in any Deed, Writ, Process, Pleading, 
Document, Matter, or Thing, shall not invalidate the same. 

139. Any Proclamation under the Great Seal of the Prov- As to &sue-
inee of Canada issued before the Union to take effect at a ât̂ f̂ "e_ 
Time which is subsequent to the Union, whether relating to Iore umon," 
that Province, or to Upper Canada, or to Lower Canada, and to commence 
the several Matters and Things therein proclaimed shall be and *'ft<!r Union" 
continue of like Force and Effect as if the Union had not been 
made. 

140. Any Proclamation which is authorized by any Act of As to issue 
the Legislature of the Province of Canada to be issued under ^ t^°° l a" 
the Great Seal of the Province of Canada, whether relating to after union, 
that Province, or to Upper Canada, or to Lower Canada, and 
which is not issued before the Union, may be issued by the 
Lieutenant-Governor of Ontario or of Quebec, as its Subject 
Matter requires, under the Great Seal thereof; and from and 
after the Issue of such Proclamation the same and the several 
Matters and Things therein, proclaimed shall be and continue 
of the like Force and Effect in Ontario or Quebec as if the 
Union had not been made. 

141. The Penitentiary of the Province of Canada shall, Penitentiary. 
until the Parliament of Canada otherwise provides, be and 
continue the Penitentiary of Ontario and of Quebec. 

142. The Division and Adjustment of the Debts, Credits, Arbitration 
Liabilities, Properties, and Assets of Upper Canada and Lower ^ ^ o t I ^ 
Canada shall be referred to the Arbitrament of Three Arbitra
tors, One chosen by the Government of Ontario, One by the 
Government of Quebec, and One by the Government of Canada; 
and the Selection of the Arbitrators shall not be made until the 
Parliament of Canada and the Legislatures of Ontario and 
Quebec have met; and the Arbitrator chosen by the Govern
ment of Canada shall not be a Resident either in Ontario or in 
Quebec. 

143. The Governor General in Council may from Time to Division of 
Time order that such and so many of the Records, Books, and TeaoTds-
Documents of the Province of Canada as he thinks fit shall be 
•appropriated and delivered either to Ontario or to Quebec, and 
the same shall thenceforth be the Property of that Province; 
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Constitu
tion of 
townships in 
Quebec. 

and any Copy thereof or Extract therefrom, duly certified by 
the Officer having charge of the Original thereof, shall be 
admitted as Evidence. 

144. The Lieutenant-Governor of Quebec may from Time 
to Time, by Proclamation under the Great Seal of the Province, 
to take effect from a day to be appointed therein, constitute 
Townships in those Parts of the Province of Quebec in which 
Townships are not then already constituted, and fix the Metes 
and Bounds thereof. 

X.—INTERCOLONIAL RAILWAY 

Duty of 
Government 
and Par
liament of 
Oanada to 
make Rail
way herein 
described. 

[145. Inasmuch as the Provinces of Canada, Nova Scotia, 
and New Brunswick have joined in a Declaration that the 
Construction of the Intercolonial Railway is essential to the 
Consolidation of the Union of British North America, and to 
the Assent thereto of Nova Scotia and New Brunswick, and 
have consequently agreed that Provision should be made for 
its immediate Construction by the Government of Canada: 
Therefore, in order to give effect to that Agreement, it shall be 
the Duty of the Government and Parliament of Canada to 
provide for the Commencement within Six Months after the 
Union, of a Railway connecting the River St. Lawrence with 
the City of Halifax in Nova Scotia, and for the Construction 
thereof without Intermission, and the Completion thereof with 
all practicable Speed.]* 

XL—ADMISSION OF OTHER COLONIES 

Power to ad
mit New
foundland, 
&c, into the 
^Jnion. 

146. I t shall be lawful for the Queen, by and with the 
Advice of Her Majesty's Most Honourable Privy Council, on 
Addresses from the Houses of the Parliament of Canada, and 
from the Houses of the respective Legislatures of the Colonies 
or Provinces of Newfoundland, Prince Edward Island, and 
British Columbia, to admit those Colonies or Provinces, or any 
of them, into the Union, and on Address from the Houses of 
the Parliament of Canada to admit Rupert's Land end the 
North-western Territory, or either of them, into the Union, on 
such Terms and Conditions in each Case as are in the Addresses 
expressed and as the Queen thinks fit to approve, subject to 
the Provisions of this Act; and the Provisions of any Order 
in Council in that Behalf shall have effect as if they had been 
enacted by the Parliament of the United Kingdom of Great 
Britain and Ireland. 

As to Repre
sentation of 
Newfound
land and 
Prince Ed
ward Island 

147. In case of the Admission of Newfoundland and Prince 
Edward Island, or either of them, each shall be entitled to 
a Representation in the Senate of Canada of Four Members, 
and (notwithstanding anything in this Act) in case of the 
Admission of Newfoundland the normal Number of Senators 
shall be Seventy-six and their maximum Number shall be 
Eighty-two; but Prince Edward Island when admitted shall 

* R e p . 56 & 57 V i e t . e. 14. 
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and any Copy thereof or Extract therefrom, duly certified by 
the Officer having charge of the Original thereof, shall be 
admitted as Evidence. 

144. The Lieutenant-Governor of Quebec may from Time 
to Time, by Proclamation under the Great Seal of the Province, 
to take effect from a day to be appointed therein, constitute 
Townships in those Parts of the Province of Quebec in which 
Townships are not then already constituted, and fix the Metes 
and Bounds thereof. 

X.-INTERCOLONIAL RAILWAY 

[145. Inrusmuch as the Provinces of Canada, Nova Scotia, 
and New Brunswick have joined in a Declaration that the 
Construction of the Intencolonial Railway is essential to the 
Consolidation of the Union of British North America, and to 
the Assent thereto of Nova Scotia and New Brunswick, and 
have consequently agreed that Provision should be made for 
its immediate Construction by the Government of Canada: 
Therefore, in order to give effect to that Agreement, it shall be 
the Duty of the Government and Parliament of Canada to 
provide for the Commencement within Six Months after the 
Union, of a RaiLway connecting the River St. Lawrence with 
the City of Halifax in Nova Scotia, and for the Construction 
thereof without IntermiB~Sion, and the Completion thereof with 
all pradicable Speed.]* 

XL-ADMISSION OF OTHER COLONIES 

146. It shall be lawful for the Queen, by and with the 
Advice of Her Majesty's Most Honourable Privy Council, on 
Address>es from the Houses of the Parliament of Canada, and 
from the HoU&es of the respective Legislatures of the Colonies 
or Provinces of Newfoundland, Prince Edward Island, and 
British Columbia, to admit those Colonies or Provinces, or any 
of them, into the Union, and on Address from the Houses of 
the Parliament of Canada to admit Rupert's Land ·and the 
North-western Territory, or either of them, into the Union, on 
such Terms and Conditions in each Case as are in the Addresses 
expressed and as the Queen thinks fit to approve, subject to 
the Provisions of this .&et; and the Provisions of any Order 
in Council in that Behalf shall have effect as if they had been 
enacted by the ParHament of the United Kingdom of Great 
Britain and Ireland. 

147. In case of the Admission of Newfoundland and Prince 
Edwar.d Island, or either of them, each shall be entitled to 
a Representation in the Senate of Canada of Four Members, 
and {notwithstanding anything in this Act) in •case of the 
Admission of Newfoundland the normal Number of Senators 
shall be Seventy-six and their maximum Number shall be 
Eighty-two; but Prince Edward Island when admitted shall 

*Rep. 56 & 57 Vi et. c. 14. 
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be deemed to be comprised in the third of the Three Divisions 
into which Canada is, in relation to the Constitution of the 
Senate, divided by this Act, and accordingly, after the Admis
sion of Prince Edward Island, whether Newfoundland is 
admitted or not, the Representation of Nova Scotia and New 
Brunswick in the Senate shall, as Vacancies occur, be reduced 
from Twelve to Ten Members respectively, and the Representa
tion of each of those Provinces shall not be increased at any 
Time beyond Ten, except under the Provisions of this Act for 
the Appointment of Three or Six additional Senators under 
the Direction of the Queen. 

SCHEDULES 

The FIRST SCHEDULE 

Electoral Districts of Ontario 

A 

EXISTING ELECTORAL DIVISIONS 

1. Prescott. 
2. Glengarry. 
3. Stormont. 
4. Dundas. 
5. Russell. 

COUNTIES 

6. Carleton. 
7. Prince Edward. 
8. Halton. 
9. Essex. 

RIDINGS OF COUNTIES 

10. North Riding of Lanark. 
11. South Riding of Lanark. 
12. North Riding of Leeds and North Riding of Grenville. 
13. South Riding of Leeds. 
14. South Riding of Grenville. 
15. East Riding of Northumberland. 
16. West Riding of Northumberland (excepting therefrom 

the Township of South Monaghan). 
17. East Riding of Durham. 
18. West Riding of Durham. 
19. North Riding of Ontario. 
20. South Riding of Ontario. 
21. East Riding of York. 
22. West Riding of York. 
23. North Riding of York. 
24. North Riding of Wentworth. 
25. South Riding of Wentworth. 
26. East Riding of Elgin. 
27. West Riding of Elgin. 
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28. North Riding of Waterloo. 
29. South Riding of Waterloo. 
30. North Riding of Brant. 
31. South Riding of Brant. 
32. North Riding of Oxford. 
33. South Riding of Oxford. 
34. East Riding of Middlesex. 

CITIES, PAETS OF CITIES, AND TOWNS 

35. West Toronto. 
36. East Toronto. 
37. Hamilton. 
38. Ottawa. 
39. Kingston. 
40. London. 
41. Town of Brockville, with the Township of Elizabeth-

town thereto attached. 
42. Town of Niagara, with the Township of Niagara, there

to attached. 
43. Town of Cornwall, with the Township of Cornwall 

thereto attached. 

B 

NEW ELECTOEAL DIVISIONS 

44. The Provisional Judicial District of ALGOMA. 

The County of BETICE, divided into Two Ridings, to be 
called respectively the North and South Ridings:—• 

45. The North Riding of Bruce to consist of the Townships 
of Bury, Lindsay, Eastnor, Albemarle, Amabel, Arran, 
Bruce, Elderslie, and Langeen [Saugeen?], and the 
Village of Southampton. 

46. The South Riding of Bruce to consist of the Townships 
of Kincardine (including the Village of Kincardine), 
Greenock, Brant, Huron, Kinross [Kinloss ?], Culross, 
and Carrick. 

The County of HUEON, divided into Two Ridings, to be 
called respectively the North and South Ridings:— 

47. The North Riding to consist of the Townships of 
Ashfield, Wawanosh, Turnberry, Howick, Morris, Grey, 
Colborne, Hullett, including the Village of Clinton, and 
McKillop. 

48. The South Riding to consist of the Town of Goderich 
and the Townships of Goderich, Tuckersmith, Stanley, 
Hay, Usborne, and Stephen. 

The County of MIDDLESEX, divided into Ridings, to be called 
respectively the North, West, and East Ridings:— 

49. The North Riding to consist of the Townships of 
McGillivray and Biddulph (taken from the County of 
Huron), and Williams East, Williams West, Adelaide, 
and Lobo. 
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40. London. 
41. Town of Brockville, with the Township of Elizabeth

t{)wn thereto attached. 
42. Town of Niagara, with the Township of Niagara, there

to attached. 
43. Town of Cornwall, with the Township of Cornwall 

thereto atta·c'hed. 

B 

NEw ELECTORAL DIVISIONS 

44. The Provisional Judicial District of ALGOMA. 

The County of BRUCE, divided into Two RidilllgSI, to be 
called respectively the North ·and South Ridings:-

45. The North Riding of Bruce to •CoML% of the Townships 
of Bury, Linrlsay, Eastnor, Albemarle, Amabe1, ATran, 
Bruce, Elderelie, and Langeen [Saugeen ?] , and the 
Village of Southampton. 

46. The South Riding of Bruce to •consist of the TownSJhips 
of Kincardine (including the Village of Kincardine), 
Greenock, Brant, Huron, Kinross [Kinloss ?] , Culross, 
and Carrick. 

The County of HURON, divided into Two Ridings, to be 
called reepectively the North and South Ridirugs::-

47. The Nor.th Riding to eonsist of the Townships of 
ABhfield, W awanosh, Turnberry, Howick, Morris, Grey, 
Colborne, Hul.:lett, including the Villa.ge of Clinton, and 
McKillop. 

48. 'I'he South Riding to consist of the Town of Goderich 
and the TowMhips of Goderi·ch, Tuckersmith, Stanley, 
Hay, Uaborne, and Stephen. 

The County of MIDDLESEX, divided into Ridings, to be called 
reepectively the North, West, and East Ridilli@S:-

49. The North Riding to consist of the Townships of 
McGillivray and Biddulph (taken from the County of 
Huron), and Williams East, Williams West, Adelaide, 
and Lobo. 
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50. The West Riding to consist of the Townships of Dela
ware, Carradoc, Metcalfe, Mosa and Ekfrid, and the 
Village of Strathroy. 

[The East Riding to consist of the Townships now embraced 
therein, and be bounded as it is at present.] 

51. The County of LAMBTON to consist of the Townships 
of Bosanquet, Warwick, Plympton, Sarnia, Moore, Ennis-
killen, and Brooke, and the Town of Sarnia. 

52. The County of KENT to consist of the Townships of 
Chatham, Dover, East Tilbury, Romney, Raleigh, and 
Harwich, and the Town of Chatham. 

53. The County of BOTHWELL to consist of the Townships, 
of Sombra, Dawn, and Euphemia (taken from the 
County of Lambton), and the Townships of Zone, 
Camden with the Gore thereof, Orford, and Howard 
(taken from the County of Kent). 

The County of GREY, divided into Two Ridings, to be called 
respectively the South and North Ridings:— 

54. The South Riding to consist of the Townships of 
Bentinck, Glenelg, Artemesia, Osprey, Normanby, Egre-
mont, Proton, and Melancthon. 

55. The North Riding to consist of the Townships of 
Collingwood, Euphrasia, Holland, Saint-Vincent, Syden
ham, Sullivan, Derby, and Keppel, Sarawak and Brooke, 
and the Town of Owen Sound. 

The County of PERTH, divided into Two Ridings, to be called 
respectively the South and North Ridings:— 

56. The North Riding to consist of the Townships of Wallace, 
Elma, Logan, Ellice, Mornington, and North Easthope, 
and the Town of Stratford. 

57. The South Riding to consist of the Townships of 
Blanchard, Downie, South Easthope, Fullerton, Hibbert, 
and the Villages of Mitchell and Ste. Mary's. 

The County of WELLINGTON, divided into Three Ridings, to 
be called respectively North, South and Centre Ridings:— 

58. The North Riding to consist of the Townships of 
Amaranth, Arthur, Luther, Minto, Maryborough, Peel, 
and the Village of Mount Forest. 

59. The Centre Riding to consist of the Townships of 
Garafraxa, Erin, Eramosa, Nichol, and Pilkington, and 
the Villages of Fergus and Elora. 

60. The South Riding to consist of the Town of Guelph, 
and the Townships of Guelph and Puslinch. 

The County of NORFOLK, divided into Two Ridings, to be 
called respectively the South and North Ridings:— 

61. The South Riding to consist of the Townships of Char-
lotteville, Houghton, Walsingham, and Woodhouse, and 
with the Gore thereof. 

62. The North Riding to consist of the Townships of Middle-
ton, Townsend, and Windham, and the Town of Simcoe. 

63. The County of HALDIMANB to consist of the Townships 
of Oneida, Seneca, Cayuga North, Cayuga South, Bain-
ham, Walpole, and Dunn. 
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64. The County of MONCK to consist of the Townships of 
Canborough and Moulton, and Sherbrooke, and the 
Village of Dunnville (taken from the County of Haldi-
mand), the Townships of Caister and Gainsborough 
(taken from the County of Lincoln), and the Town
ships of Pelham and Wainfleet (taken from the County 
of Welland). 

65. The County of LINCOLN to consist of the Townships of 
Clinton, Grantham, Grimsby, and Louth, and the Town 
of St. Catharines. 

66. The County of WELLAND to consist of the Townships 
of Bertie, Crowland, Humberstone, Stamford, Thorold, 
and Willoughby, and the Villages of Chippewa, Clifton, 
Fort Erie, Thorold, and Welland. 

67. The County of PEEL to consist of the Townships of 
Chinguacousy, Toronto, and the Gore of Toronto, and 
the Villages of Brampton and StreetsviUe. 

68. The County of CAKDWELL to consist of the Townships 
of Albion and Caledon (taken from the County of Peel), 
and the Townships of Adjala and Mono (taken from 
the County of Simcoe). 

The County of SIMCOE, divided into two Ridings, to be called 
respectively the South and North Ridings:— 

69. The South Riding to consist of the Townships of West 
Gwillimbury, Teeumseh, Inndsfil, Essa, Tossorontio, 
Murmur, and the Village of Bradford. 

70. The North Riding to consist of the Townships of Notta-
wasaga, Sunnidale, Vespra, Flos, Oro, Medonte, Orillia 
and Matchedash, Tiny and Tay, Balaklava and Robin
son, and the Towns of Barrie and Collingwood. 

The County of VICTORIA, divided into two Two Ridings, to be 
called respectively the South and North Ridings:— 

71. The South Riding to consist of the Townships of Ops, 
Mariposa, Emily, Verulam, and the Town of Lindsay. 

72. The North Riding to consist of the Townships; of Anson, 
Bexley, Carden, Dalton, Digby, Eldon, Fenelon, Hindon, 
Laxton, Lutterworth, Macaulay and Draper, Sommer-
ville, and Morrison, Muskoka, Monck and Watt (taken 
from the County of Simcoe), and any other surveyed 
Townships lying to the North of the said North Riding. 

The County of PETEBBOBOTJGH, divided into Two Ridings, to 
be called respectively the West and East Ridings:— 

73. The West Riding to consist of the Townships of South 
Monaghan (taken from the County of Northumberland), 
North Monaghan, Smith, and Ennismore, and the Town 
of Peterborough. 

74. The East Riding to consist of the Townships of 
Asphodel, Belmont and Methuen, Douro, Dummer, 
Galway, Harvey, Minden, Stanhope and Dysart, Oton-
abee, and Snowden, and the Village of Ashburnharn, 
and any other surveyed Townships lying to the North 
of the said East Riding. 
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The County of HASTINGS, divided into Three Ridings, to toe 
called respectively the West, East and North Ridings:— 

75. The West Riding to consist of the Town of Belleville, 
the Township of Sydney, and the Village of Trenton. 

76. The East Riding to consist of the Townships of Thurlow, 
Tyendinaga, and Hungerford. 

77. The North Riding to consist of the Townships of Rawdon, 
Huntingdon, Madoc, Elzevir, Tudor, Marmora, and Lake 
and the Village of Stirling and any other surveyed Town
ships lying to the North of the said North Riding. 

78. The County of LENNOX, to consist of the Townships of 
Richmond, Adolphustown, North Fredericksburgh, South 
Fredericksburgh, Ernest Town and Amherst Island, and 
the Village of Napanee. 

79. The County of ADDINGTON to consist of the Townships 
of Camden, Portland^ Sheffield, Hinchinbrooke, Kaladar, 
Kennebec, Olden, Oso, Anglesea, Barrie, Clarendon, 
Palimerston, Effingham, Abinger, Miller, Canonto, Den
bigh, Loughborough, and Bedford. 

80. The County of FKONTENAC to consist of the Townships 
of Kingston, Wolfe Island, Pittsburg, and Howe Island, 
and Storrington. 

The County of RENFEEW, divided into two Ridings, to be 
called respectively the South and North Ridings:— 

81. The South Riding to consist of the Townships of 
McNab, Bagot, Blithfield, Brougham, Horton, Admas-
ton, Grattan, Matawatchan, Griffith, Lyndoch, Raglan, 
Radcliffe, Brudenell, Sebastopol, and the Villages of 
Arnprior and Renfrew. * 

82. The North Riding to consist of the Townships of Ross, 
Bromley, Westmeath, Stafford, Pembroke, Wilberforce, 
Alice, Petewawa, Buchanan, South Algona, North Algona, 
Fraser, McKay, Wylie, Rolph, Head, Maria, Clara, 
Haggerty, Sherwood, Burns, and Richards, and any 
other surveyed Townships lying North-westerly of the 
said North Riding. 

Every Town and incorporated Village existing at the Union, 
not specially mentioned in this Schedule, is to be taken as Part 
of the County or Riding within which it is locally situate. 

The SECOND SCHEDULE 

Electoral Districts of Quebec specially fixed 
COUNTIES OF— 

Pontiac. 
Ottawa. 
Argenteuil. 
Huntingdon. 

Mississquoi. 
Brome. 
Shefford. 
Stanstead. 

Town of Sherbrooke. 

Compton. 
Wolfe and Richmond. 
Megantic. 
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The THIRD SCHEDULE 

Provincial Public Works and Property to be the Property of 
Canada 

1. Canals, with Lands and Water Power connected there
with. 

2. Public Harbours. 
3. Lighthouses and Piers, and Sable Island. 
4. Steamboats, Dredges, and Public Vessels. 
5. Rivers and Lake Improvements. 
6. Railways and Railway Stocks, Mortgages, and other 

Debts due by Railway Companies. 
7. Military Roads. 
8. Custom Houses, Post Offices, and all other Public Build

ings, except such as the Government of Canada appro
priate for the Use of the Provincial Legislatures and 
Governments. 

9. Property transferred by the Imperial Government, and 
known as Ordnance Property. 

10. Armouries, Drill Shed®, Military Clothing, and Muni
tions of War, and Lands set apart for general Public 
Purposes. 

The FOURTH SCHEDULE 

Assets to be the Property of Ontario and Quebec oonjointly 

Upper Canada Building Fund. 
Lunatic Asylums. 
Normal School. 
Court Houses" 

Lower Canada. 
m 

Aylmer, 
Montreal, 
Kamouraska, j 
Law Society, Upper Canada. 
Montreal Turnpike Trust. 
University Permanent Fund. 
Royal Institution. 
Consolidated Municipal Loan Fund, Upper Canada. 
Consolidated Municipal Loan Fund, Lower Canada. 
Agricultural Society, Upper Canada. 
Lower Canada Legislative Grant. 
Quebec Fire Loan. 
Tamisconata [Temis-eouata ?] Advance Account. 
Quebec Turnpike Trust. 
Education—East. 
Building and Jury Fund, Lower Canada. 
Municipalities Fund. 
Lower Canada Superior Education Income Fund. 

444 British North America Act, 1867 

The THIRD SCHEDULE 

Provincial Public Works and Property to be the Property of 
Canada 

1. Canals, with Lands and Water Power connected there-
with. 

2. Public Harbours. 
3. Lighthouses and Piers, and Sable Island. 
4. Steamboats, Dredges, and Public Vessels. 
5. Rivers and Lake Improvements. 
6. Railways and Railway Stocks, Mortgages, and other 

Debts due by Railway Companies. 
7. Military Roads. 
8. Custom Houses, Post Offices, and all other Public Build~ 

jugs, except ooch as the Government of Canada appro
priate for the Use of the Provincial Legislatures and 
Governments. 

9. Property transferred by the Imperial Government, and 
known as Ordnance Property. 

10. Armouries, Drill Sheds, Military Clothing, and Muni
tions of War, and Lands set apart for general Public 
Purposes. 

The FOURTH SCHEDULE 

Assets to be the Property of Ontario and Quebec oonjointly 

Upper Canada Building Fund. 
Lunatic Asylul:118. 
Normal School. 
Court Houses} 

m 
Aylmer, Lower Canada. 
Montreal, 
Kamouraska, 
Law Society, Upper Canada. 
Montreal Turnpike Trust. 
University Permane~t Fund. 
Royal Institution. 
Consolidated Municipal Loan Fund, Upper Canada. 
Consolidated Municipal Loan Fund, Lower Canada. 
Agricultural Society, Upper Canada. 
Lower Canada Legislative Grant. 
Quebec Fire Loan. 
Tamisconata [Temiscouata ?J Advance Account. 
Quebec Turnpike Trust. 
Education-East. 
Building and Jury Fund, Lower Canada. 
Municipalities Fund. 
Lower Canada Superior Education In-come Fund. 



British North America Act, 1867 445 

The FIFTH SCHEDULE 

OATH OF ALLEGIANCE 

I, A, B., do swear, That I will be faithful and bear true 
Allegiance to Her Majesty Queen Victoria. 

Note.—The 'Name of the King or Queen of the United Kingdom of Great 
Britain and Ireland for the Time being is to be substituted from Time to 
Time, leith Proper Terms of Reference thereto. 

DECLARATION OP QUALIFICATIONS 

I, A. B., do declare and testify, That I am by Law duly 
qualified to be appointed a Member of the Senate of Canada 
[or as the Case may be], and that I am legally or equitably 
seised as of Freehold for my own Use and Benefit of Lands or 
Tenements held in Free and Common Socage [or seised or 
possessed for my own Use and Benefit of Lands or Tenements 
held in Franc-alleu or in Roture (as the Case may be),] in the 
Province of Nova Scotia [or as the Case may be] of the Value 
of Four thousand Dollars over and above all Rents, Dues, 
Debts, Mortgages, Charges, and Incumbrances due or payable 
out of or charged on or affecting the same, and that I have not 
collusively or colourably obtained a Title to or become pos
sessed of the said Lands and Tenements or any Part thereof 
for the Purpose of enabling me to become a Member of the 
Senate of Canada [or as the Case may be], and that my Real 
and Personal Property are together worth Four thousand 
Dollars over and above my Debts and Liabilities. 
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Statute of Westminster, 1931 
[22 GEO. 5. C H . 4.] 

An Act to give effect to certain resolutions passed by Imperial A.D. im. 
Conferences held in the years 1926 and 1930. 

[11th December, 1931.] 

WBEREAS the delegates of His Majesty's Governments in 
the United Kingdom, the Dominion of Canada, the Com

monwealth of Australia, the Dominion of New Zealand, the 
Union of South Africa, the Irish Free State and Newfound
land, at Imperial Conferences holden at Westminster in the years 
of our Lord nineteen hundred and twenty-six and nineteen 
hundred and thirty did concur in making the declarations and 
resolutions set forth in the Reports of the said Conferences: 

And whereas it is meet and proper to set out by way of 
preamble to this Act that, inasmuch as the Crown is the symbol 
of the free association of the members of the British Common
wealth of Nations, and as they are united by a common allegi
ance to the Crown, it would be in accord with the established 
constitutional position of all the members of the Commonwealth 
in relation to one another that any alteration in the law touch
ing the Succession to the Throne or the Royal Style and Titles 
shall hereafter require the assent as well of the Parliaments of 
all the Dominions as of the Parliament of the United Kingdom: 

And whereas it is in accord with the established constitu
tional position that no law hereafter made by the Parliament of 
the United Kingdom shall extend to any of the said Dominions 
as part of the law of that Dominion otherwise than at the request 
and with the consent of that Dominion: 

And whereas it is necessary for the ratifying, confirming 
and establishing of certain of the said declarations and resolu
tions of the said Conferences that a law be made and enacted 
in due form by authority of the Parliament of the United King
dom: 

And whereas the Dominion of Canada, the Commonwealth 
of Australia, the Dominion of New Zealand, the Union of South 
Africa, the Irish Free State and Newfoundland have severally 
requested and consented to the submission of a measure to the 
Parliament of the United Kingdom for making such provision 
with regard to the matters aforesaid as is hereafter in this Act 
contained: 
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in relation to one another that any alteration in the law touch
ing the Succession to the Throne or the Royal Style and Titles 
shal'l h€11eafter require the assent as• well of the P.arli·aments of 
all the Dominions as of the Parliament of the United Kingdom: 

And whereas it is in accord with the established -constitu
tional position that no law hereafter made by the Parliament of 
the United Kingdom shall extend to any of the said Dominions 
as part of the law of that Dominion otherwise than at the request 
and with the consent of that Dominion: 

And whereas it is necessary for the ratifying, confirming 
and establishing of certain of the said declarations and resolu
tions of the said Conferences that a law be made and €nacted 
in due form by authority of the Parliament of the United King
dom: 

And whereas the Dominion of Canada, the Commonwealth 
of Australia, the Dominion of New Zealand, the Union of South 
Africa, the Irish Free State and Newfoundland have severally 
requested and consented to the submission of a measure to the 
Parliament of the United Kingdom for making such provision 
with regard to the matters aforesaid as is hereafter in this Act 
contained: 
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_ Now, therefore, be it enacted by the King's most Excellent 
Majesty, by and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons, in this present Parlia
ment assembled, and by the authority of the same, as follows:— 

Meaning of 
" Dominion ' 
in this Act. 

1. In this Act the expression "Dominion" means any of the 
following Dominions, that is to say, the Dominion of Canada, 
the Commonwealth of Australia, the Dominion of New Zealand, 
the Union of South Africa, the Irish Free State and New
foundland. 

Validity of 
laws made by 
Parliament of 
a Dominion. 
28 & 29 Vict., 

2. (1) The Colonial Laws Validity Act, 1865, shall not 
apply to any law made after the commencement of this Act by 
the Parliament of a Dominion. 

(2) No law and no provision of any law made after the 
commencement of this Act by the Parliament of a Dominion 
shall be void or inoperative on the ground that it is repugnant 
to the law of England, or to the provisions of any existing or 
future Act of Parliament of the United Kingdom, or to any 
order, rule or regulation made under any such Act, and the 
powers of the Parliament of a Dominion shall include the power 
to repeal or amend any such Act, order, rule or regulation in so 
far as the same is part of the law of the Dominion. 

Powers of 
Parliament of 
Dominion to 
legislate extra-
territorially. 

Parliament of 
United 
Kingdom not 
to legislate for 
r>ominion 
except by 
consent. 

Powers of 
Dominion 
Parliaments 
in relation 
to merchant 

ping. 
57 & 58 Vict., 

3. I t is hereby declared and enacted that the Parliament of 
a Dominion has full power to make laws having extra-territorial 
operation. 

4. No Act of Parliament of the United Kingdom passed 
after the commencement of this Act shall extend or be deemed 
to extend, to a Dominion as part of the law of that Dominion, 
unless it is expressly declared in that Act that that Dominion 
has requested, and consented to, the enactment thereof. 

5. Without prejudice to the generality of the foregoing 
provisions of this Act, sections seven hundred and thirty-five 
and seven hundred and thirty-six of the Merchant Shipping 
Act, 1894, shall be construed as though reference therein to the 
Legislature of a British possession did not include reference to 
the Parliament of a Dominion. 

Powers of 
Dominion 
Parliaments 
in relation 
to Courts of 
Admiralty. 
53 & 54 Viet., 
c. 27. 

6. Without prejudice to the generality of the foregoing 
provisions of this Act, section four of the Colonial Courts of 
Admiralty Act, 1890 (which requires certain laws to be reserved 
for the signification of' His Majesty's pleasure or to contain a 
suspending clause), and so much of section seven of that Act as 
requires the approval of His Majesty in Council to any rules of 
Court for regulating the practice and procedure of a Colonial 
Court of Admiralty, shall cease to have effect in any Dominion 
as from the commencement of this Act. 
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6. Without prejudice to the generality of the foregoing 
provisions of this Act, section four of the Colonial Courts of 
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7. (1) Nothing in this Act shall be deemed to apply t o g ™ ? * * ^ 
the repeal, amendment or alteration of the British North America Acts 
America Acts, 1867 to 1930, or any order, rule or regulation and appiia-
made thereunder. K * 6 

Oanada. 
(2) The provisions of section two of this Act shall extend 

to laws made by any of the Provinces of Canada and to the 
powers of the legislatures of such Provinces. 

(3) The powers conferred by this Act upon the Parliament 
of Canada or upon the legislatures of the Provinces shall be 
restricted to the enactment of laws in relation to matters within 
the competence of the Parliament of Canada or of any of the* 
legislatures of the Provinces respectively. 

8. Nothing in this Act shall be deemed to confer any power ^ ^ J ^ 
to repeal or alter the Constitution or the Constitution Act of Acts of 
the Commonwealth of Australia or the Constitution Act of the Australia and 
Dominion of New Zealand otherwise than in accordance with New Zealand 

the law existing before the commencement of this Act. 

9. (1) Nothing in this Act shall be deemed to authorize f ™ ^ 
the Parliament of the Commonwealth of Australia to make laws states of 
on any matter within the authority of the States of Australia, Australia-
not being a matter within the authority of the Parliament or 
Government of the Commonwealth of Australia. 

(2) Nothing in this Act shall be deemed to require the 
concurrence of the Parliament or Government of the Common
wealth of Australia in any law made by the Parliament of the 
United Kingdom with respect to any matter within the authority 
of the States of Australia, not being a matter within the 
authority of the Parliament or Government of the Common
wealth of Australia, in any case where it would have been in 
accordance with the constitutional practice existing before the 
commencement of this Act that the Parliament of the United 
Kingdom should make that law without such concurrence. 

(3) In the application of this Act to the Commonwealth of 
Australia the request and consent referred to in section four 
shall mean the request and consent of the Parliament and 
Government of the Commonwealth. 

10. (1) None of the following sections of this Act, that i s ^ * ^ o f 
to say, sections two, three, four, five and six, shall extend to Act not to 
a Dominion to which this section applies as part of the law of apply to 
that Dominion unless that section is adopted by the Parliament ^Zealand 
of the Dominion, and any Act of that Parliament adopting any or Newfound-
section of this Act may provide that the adoption shall have^?*1™!693 

effect either from the commencement of this Act or from such op 

later date as is specified in the adopting Act. 

(2) The Parliament of any such Dominion as aforesaid 
may at any time revoke the adoption of any section referred to 
in subsection (1) of this section. 
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(3) The Dominions to which this section applies are the 
Commonwealth of Australia, the Dominion of New Zealand and 
Newfoundland. 

"Ca>°ms^ ^ ' Notwithstanding anything in t he Interpretat ion Act, 
in future 1889, the expression " Colony " shall not, in any Act of the 
Acts. Par l iament of the United Kingdom passed after the commenee-
52&53Vre*., mmi 0f thtis Act, include a Dominion or any Province or State 
short title. forming pa r t of a Dominion. 

12. This Act may be cited as the S ta tu te of Westminster, 
1931. 1 P I * 
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inapplicable to Dominion legislation since Statute of Westminster, 1931, 237, 

252, 254-5 

COLOURABLE LEGIBLATION 
Dominion imposing taxes, 81, 90-92 
Provincial imposing taxes, 394 

CONSTRUCT-ION OF BRITISH NORTH AMERICA ACT, 1867 
EX!Chequer Court, jurisdiction of, in relation to, 191, 201-203 
large and liberal, to be, 14, 25, 26, 253-4 
,permitted scope of Dominion legislation, in relation to, 176-7 
powers of Dominion Parliament, concerning, 108, 176-7 
propositions relative to legislative competence of Dominion and Provinces under, 

7, 8, 108, 109 

CONVENTIONS 
aeronautics, relating to, 93 
labour conditions, relating to, 278 
radio communica.tion, relating to, 137 

COURTS OF JUSTICE 
powers of Dominion concerning judges of, 129, 368 

CRIMINAL LAW 
connotation of, 65, 318, 325 
detrimental .trade practices validly prohibited under, 318 
intention qf legislature to prohibit, only criterion of, 318, 325 
legislation in relation to, may affect civil rights, 318, 325 
prohibition of appeals to King in Council in criminal cases, under, 237 
trade combines legislation, mainly within, 52, 65 

CROWN 
competing priorities of, (Dam.) and (Prov.) in respect, of taxes, 159 
strututory priority of, (Dom.) paramount, 159, 165 
suits by, (Dam.) under revenue llliW, 191 

CUSTOMS AND EXCISE, DUTIES OF 
provincial tax on exports of same nature as, 43 
indirect taxation are, 49, 50, 234 

DELEGATION 
legislative ,powers of, competent to Parliament and Legislatures, 392, 393 

DIRECT TAXATION, see Taxation 

DOMINION COMPANIES 
subject to provincial laws for security frauds prev>ention, 149 
............... , . .. .. . .. .. of general rupplication, 149, 155 

DOMINION LEGISLATION 
aeronautics relating to, valid, 93 
Canada standard, creating, valid, 352, 363, 364 
commodity standards, relating to, valid, 352, 362 
combines in restraint of trade, relating to, valid, 52 
criminal acts, for ascertaining commission of, valid, 352, 362 
detrimental trade practices, as t.o, valid, 318, 352 
Dominion executive officers may be employed to enforce, 52, 68, 362-3 
Dominion Trade & Industry Commission Act, relating to, valid, 352 
Employment and Social Insurance, relating to, invalid, 305 
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DOMINION LEGISLATION—Concluded 
extra-territorial operation of, for protection of revenue, 170 
fines appropriating, valid, 114 
insurance business regulating, invalid, 81 
jurisdiction of Exchequer Court, relating to, 191, 202-3 
labour conventions relating to, invalid, 278 
marketing of natural products, relating to, invalid, 327 
national trade mark, creating, valid, 352 
revenue, relating to, 170, 191 
securing priority to Crown (Dom.) in respect of taxes, paramount, 159 
trade combines relating to, valid, 52 
trade marks, relating to, 363, 364 
treaties within s. 132, relating to, valid, 93 

.DOMINION TAXING POWER 
Colourable exercise of, 81, 90-92 
Employment and Social Insurance Act, not valid, under, 305 
reduction) of customs duty in relation to combines, valid under, 67 

EMPLOYMENT AND SOCIAL INSURANCE 
Dominion legislation relating to, invalid, 305 

, affects civil rights, 305 
, not justified by any emergency, 305 

EXCHEQUER COURT OP CANADA 
jurisdiction of, in respect of claims arising under revenue laws, 191, 202, 203 

, confined to matters within Dominion legislative jurisdiction, 203 

EXTRA-TERRITORIAL LEGISLATION 
Dominion Parliament competent to enact, for protection of revenue or otherwise, 

170, 237, 254-5 
international law relating to, for protection of revenue, 176-7 

PINES 
Dominion competent to direct appropriation of, 114 
unappropriated, constitute royalties, 114 

FISHERIES, SEACOAST AND INLAND 
fish canneries, regulation of, not within, 1 

IMPERIAL STATUTES, see Acts 
Colonial Laws Validity Act, 1865, 237, 252, 254 
Judicial Committee Acts, 1833 and 1844, 237 
Rupert's Land Act, 1868, 69, 74, 78 
Statute of Westminster, 1931, 170, 237 

ENDIRECT TAXATION, see Taxation 

INSOLVENCY, see Bankruptcy and Insolvency 

INTERPRETATION, see Construction ctf British North America Act, 1867 

INTERPRETATION ACT 
construction of s. 16, relating to Crown, 159, 167-8 

INSURANCE LEGISLATION 
regulation of business of insurance, not within Dominion competence, 81 
review of decisions relating to, 81 

JUDGES 
appointment of, Superior, District and County Court, belongs to Dominion, 

129, 368 
emoluments of, subject to provincial income tax, 273 
independence of, secured by B.NA. Act. 1867, 129, 368 

; not exempt from taxation in respect of judicial emoluments, 273 

JUDICIAL POWERS see Administrative Tribunals 
administrative tribunals may not be given, 130, 366 
Provinces cannot confer, in conflict with powers of Dominion, 120, 366, 368 
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LABOUR CONVENTIONS 
Dominion legislation to make effective, invalid, 278 
Limitation of Hours of Work Act, 1935, invalid, 278 
Minimum Wages Act, 1935, invalid, 278 
not treaties within Dominion competence to perform, 278 
reference concerning, 278 
subject matter of, related to property and civil rights in province, 278 
Weekly Rest in Industrial Undertakings Act, 1935, invalid, 278 

LIEUTENANT-GOVERNOR IN COUNCIL 
delegation of legislative powers to, valid, 392-393 

MARKETING LEGISLATION 
dairy products, relating to, incompetent to province, 181 
natural products, relating to, intra vires of Province, 379 
natural products, relating to, ultra vires of Dominion, 327 

NATURAL RESOURCES see Saskatchewan 
PATENTS OP INVENTION AND DISCOVERY 

revocation of, under combines legislation, justified under, 67 
PEACE, ORDER AND GOOD GOVERNMENT OP CANADA 

aernautics, regulation of, in relation to, 93, 114 
marketing legislation not justified under, 327, 336, 337 
scope of power in relation to, 278, 303, 304 

PERSONS 
female, eligibility of, to sit in Senate, 14 

PREROGATIVE 
appeals to King in Council, nature of, 237, 246-8, 256 

PROPERTY AND CIVIL RIGHTS IN THE PROVINCE, 1, 11, 68, 129, 136, 143, 
148, 156, 201, 301, 327, 336, 346, 379, 389-390 

Dominion legislation under specific heads of s. 91 may affect, 68 
employment and social insurance relates to, 305, 315 
Farmers' Creditors Arrangement Act does not invade, 340 
provincial marketing legislation relates to, 379, 389, 390 

PROVINCIAL LEGISLATION 
administrative tribunals, cannot give judicial powers to, 129, 366 

relating to, 122, 366 
aeronautics, regulation of, not competent to, 93 
competent Dominion legislation may interfere with, 8, 68, 325 
direct taxation, imposing, valid, 33, 223 
Employment and Social Insurance, competent to, 305 
export tax, imposing, valid, 43 
fish canneries, regulation of, competent to, 1, 11 
fuel oil tax, imposing, valid, 223 
income tax, imposing, applicable to Dominion civil servants, 259 

, applicable to judges or provincial courts, 273 
, valid, 259, 273 

indirect taxation, imposing, invalid, 43, 181, 207 
insurance business, regulation of, appertains to, 81 
labour conventions, performance of, competent to, 278 
levies, under marketing scheme imposing, invalid, 181 
marketing of natural products, regulation of, competent to, 379 
paramountcy of Dominion legislation over, 159 
radio broadcasting, incompetent to regulate, 137 
security frauds prevention, relating to, valid, 149 
succession duties, relating to, 33, 207 
taxing banks and savings banks held to 'be colourable and invalid, 394 
treaty obligation, performance of, may require, 278 

RADIO BROADCASTING 
convention concerning, 137 
reference concerning, 137 
regulation of, within exclusive Dominion jurisdiction, 137 
"telegraphs", within scope of, 137 
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REFERENCES 
Criminal Code (s. 498A), concerning, 318 
Dominion Trade and Industry Commission Act, concerning, 352 
Employment and Social Insurance, concerning, 305 
Farmers' Creditors Arrangement Act, concerning, 340 
labour conventions, concerning, 278 
Provincial Social Credit legislation, relating to, 394 

REGULATION OF 
aeronautics, within Dominion jurisdiction, 93 
fish canneries not within Dominion jurisdiction, 1 
trade and commerce confers independent authority over subject matter, 67-8 

REGULATION OF TRADE AND COMMERCE 
Canada standard, creation of, valid under, 352, 363, 364 
confers independent authority over subject matter, 67-8 
marketing of natural products, not within Dominion jurisdiction, 327 

, competent to Province, 379 
marketing of natural products within province, regulation of, not valid under, 

327, 336, 389-390 
trade marks, law of, authorized under, 352, 363, 364 

ROYALTIES 
include only unappropriated fines, 114, 119 

RUPERT'S LAND AND NORTHWESTERN TERRITORY 
lands within, became vested in Crown (Dom.) on admission of, 69 

SASKATCHEWAN 
Act, sec. 21 of, validly enacted by Dominion Parliament, 69 
natural resources, transfer of, to province of, 69 
natural resources, in, alienated before 1905, no obligation by Dominion to account 

for, 69 

SEACOAST AND INLAND FISHERIES 
fish canneries, regulation of, not within, 1, 10 

SECURITY FRAUDS PREVENTION 
provincial legislation relating to, valid, 149 

, applicable to Dominion companies, 149 

SENATE 
eligibility of women to sit in, 14 

SITUS 
shares of stock, of, test as to, 33, 40 
personal property of, not affected by mobilia rule, 207 

SOCIAL CREDIT, THEORY OF 

provincial legislation to give effect to, invalid, 394 

STATUTES, see Acts 

STATUTE OF WESTMINSTER, 1931 • 
power of Dominion Parliament to make laws of extra-territorial operation, declares, 

252,254-5 
restrictions on Dominion legislative competence, abrogated, 237, 254-5 

SUCCESSION DUTIES 
provincial, 33, 207 
shares of stock of, provincial company, in respect of, 33 

, non-provincial company, in respect of, 207, 213 
mobilia sequuntur personam, not applicable for purposes of, 207 

TAXATION 
characteristics of, 181, 187-188 
competing priorities of Crown (Dom.) and Crown (Prov.), in respect of, 159 
direct and indirect, distinction between, 33, 40, 41, 181, 188, 189, 207, 218, 223, 

228,234,236 
emoluments of judges subject to provincial, 273 
exports on, not competent to province, 43 
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TAXATION—Concluded 
income of, typical of direct, 259 
income on, Dominion and Provincial may co-exist, 259 
invalid Dominion, 81, 91, 92 
invalid Provincial, 43, 181, 189, 207 
Judges, subject to provincial, on income, 273 
levies under provincial marketing legislation held to be, 181, 187, 188 
licensing fees for regulation of trade under provincial Act validly imposed, 391-392 
provincial, 33, 43, 181, 207, 223, 259, 273, 391-392, 394 
provincial, in respect of consumption of fuel oil, valid, 223 
provincial, in respect of wages, valid, 259 

, direct, 259 
, applicable to Dominion civil servants, 259 
, involves no duty on Crown (Dom.), 259 

provincial, of banks held to be colourable and invalid, 394 
provincial, of income, applicable to judges, 273 
succession duties, 33, 207 

TELEGRAPHS 

broadcasting within description of, 137, 147 

TRADE AND COMMERCE, see Regulation of Trade and Commerce 

TRADE COMBINES 
Dominion legislation in relation to, valid, 52 

TREATY OBLIGATIONS 
aerial navigation, relating to, 93 
Dominion has power to contract, but not necessarily to perform, 278, 302, 303 
labour conventions not referable to, 278 
legislative jurisdiction to perform, not exclusively vested in Dominion, 278 
not within s. 132, power of Dominion Parliament as to, 137 
powers of Dominion to perform under sec. 132 exclusive and paramount, 93, 107 
radio communication, relating to, 137 
within sec. 132 affect Canada as a whole, 110 

WOMEN 
eligibility of, to sit in Senate, 14 
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614 HOUSE OF LORDS 

J . C . 
1912 

CITY OF 
MONTREAL 

v. 
MOMBEAL 

STREET 
E U L W I Y . 

1912 A.C. 
p. 339. 

permanent way of both. It is not disputed that there is 
conducted over these lines "through traffic" within the 
meaning of the statute hereinafter referred to. 

The Park Railway, though originally constructed and 
worked under the powers conferred by certain enactments 
of the provincial Legislature, was, by a statute of the 
Canadian Parliament (57 & 58 Vict. c. 84), amended by 
two other similar statutes (59 Vict. c. 28 and 6 Edw. 7, 
c. 129), declared to be a work for the general advantage 
of Canada. Railways so declared were in this case called 
"federal" railways to distinguish them from railways situate 
wholly within a province, and under the exclusive control 
of the provincial Legislature styled provincial railways. 
It is admitted that by this declaration the railway to which 
it refers was withdrawn from the jurisdiction of the pro
vincial Legislature, that it passed under the exclusive juris
diction and control of the Parliament of Canada, and, 
small and provincial though it was, stood to the latter in 
precisely the same relation, as far as the enactments upon 
the true construction of which this case turns, as do those 
great trunk lines, also federal railways, which traverse the 
Dominion from sea to sea, and were originally constructed 
and are now worked in exercise of the powers conferred by 
the statutes of the Parliament of the Dominion of Canada. 
The Board of the Railway Commissioners was created by 
a Dominion statute (3 Edw. 7, c. 58) entitled "The Railway 
Act." The Commissioners are officials of the Dominion 
Government, and in the exercise of their powers are outside 
the jurisdiction and beyond the control of any provincial 
Legislature or Government. 

A complaint having been made to them that an unjust 
discrimination had been made by the Park Railway Com
pany in respect of the rates charged and of the service and 
operation of this railway between the residents of a certain 
ward in the city of Montreal, named the Mount Royal 
Ward, and the residents of an outlying township, named 
the town of Notre Dame de Grace, in both of which locali
ties they have stations, the Order appealed from was made. 
It purported to have been made under the authority and 
by virtue of the powers conferred upon the Commissioners 
by the Railway Act. By it they directed, first, that the 
Park Railway Company should grant the same "facilities 
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Act." The Commissioners are officials of the Dominion 
Government. and in the exercise of their powers are outside 
the jurisdiction and beyond the control of any provincial 
Legislature or Government. 

A complaint having been made to them that an unjust 
discrimination had been made by the Park Railway Com
pany in respect of the rates charged and of the service and 
operation of this railway between the residents of a certain 
ward in the city of Montreal, named the Mount Royal 
Ward, and the residents of an outlying township, named 
the town of N otre Dame de Grace. in both of which locali
ties they have stations. the Order appealed from was made. 
It purported to have been made under the authority and 
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in the way of services and operation including the rates J C . 
to be charged by i t ," to the people residing in M o u n t Royal ^ i 2 

Ward as it grants to those residing in Not re D a m e de CITY OF 
Grace, and t h a t i t should forthwith enter into the necessary MONTREAL 
agreements for the purpose of removing the unjust dis- MONTREAL 
crimination which they had found in fact to exist; and, STREET 
secondly, t h a t wi th respect to " th rough" traffic over the R A I L W A Y-
Street Railway, the Street Rai lway Company should 
"enter into any agreement or agreements t ha t may be 1 9

p
1 2 3 4 o C ' 

necessary to enable" the former company to carry out the 
provisions of this Order. 

The Park Railway having by statutory declaration 
become in the manner mentioned a federal railway, it is 
admitted that the first portion of this Order dealing with 
the "unjust discrimination" which it was found to have 
made was intra vires, but the validity of the second part 
of the Order is challenged, and it has, on behalf of the 
Street Railway Company, been from the first insisted that 
the Commissioners had no jurisdiction whatever to make it. 

Moreover, it is practically not disputed that the existence 
in the Commissioners of the jurisdiction challenged depends 
itself upon this further consideration, namely, whether, 
having regard to the provisions of the 91st and 92nd sec
tions of the British North America Act, the Parliament of 
Canada have any jurisdiction, power, or authority, express 
or implied, to enact the 8th section of the before-mentioned 
Railway Act so far as it affects provincial as distinguished 
from federal lines. This was in effect the question of law 
raised by way of appeal from the Order of the Com
missioners for the decision of the Supreme Court. It is 
by the Order of the former body, dated June 8, 1909, 
framed thus: "Whether upon the true construction of sec
tions 91 and 92 of the British North America Act, and 
of section 8 of the Railway Act of Canada, the Montreal 
Street Railway is subject in respect of its through traffic 
with the Montreal Park and Island Railway Company, to 
the jurisdiction of the Board of the Railway Commissioners 
of Canada." 

It is to be observed that the question is framed in a 
general form. The jurisdiction of the Commissioners or 
of the Dominion Parliament is not made to depend in any 
way on the character, nature, or volume of the "through" 
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in the way of services and operation including the rates 
to be charged by it," to the people residing in Mount Royal 
Ward as it grants to those residing in Notre Dame de 
Grace, and that it should forthwith enter into the necessary 
agreements for the purpose of removing the unjust diR· 
crimination which they had found in fact to exist; and, 
secondly, that with respect to "through" traffic over the 
Street Railway, the Street Railway Company should 
"enter into any agreement or agreements that may be 
necessary to enable" the former company to carry out the 
provisions of this Order. 

The Park Railway having by statutory declaration 
become in the manner mentioned a federal railway, it is 
admitted that the first portion of this Order dealing with 
the "unjust discrimination" which it was found to have 
made was intra vires, but the validity of the second part 
of the Order is challenged, and it has, on behalf of the 
Street Railway Company, been from the first insisted that 
the Commissioners had no jurisdiction whatever to make it. 

Moreover, it is practically not disputed that the existence 
in the Commissioners of the jurisdiction challenged depends 
itself upon this further consideration, namely, whether, 
having regard to the provisions of the 91st and 92nd sec
tions of the British North America Act, the Parliament of 
Canada have any jurisdiction, power, or authority, express 
or implied, to enact the 8th section of the before-mentioned 
Railway Act so far as it affects provincial as distinguished 
from federal lines. This was in effect the question of law 
raised by way of appeal from the Order of the Com
missioners for the decision of the Supreme Court. It is 
by the Order of the former body, dated June 8, 1909, 
framed thus: "Whether upon the true construction of sec
tions 91 and 92 of the British North America Act, and 
of section 8 of the Railw.ay Act of Canada, the Montreal 
Street Railway is subject in respect of its through traffic 
with the Montreal Park and Island Railway Company, to 
the jurisdiction of the Board of the Railway Commissioners 
of Canada." 

It is to be observed that the question is framed in a 
general form. The jurisdiction of the Commissioners or 
of the Dominion Parliament is not made to depend in any 
way on the character, nature, or volume of the "through" 
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JC. traffic. Nor upon the question whether it is of such a 
^^ kind as to confer special advantages upon Canada or upon 

CITY OF two or more of its provinces. And, indeed, counsel on 
MONTREAL behalf of the appellants at the hearing before their Lord-
MONTREAL ships boldly contended that once a line of railway, though 

STREET wholly provincial, i.e., situate wholly within one particular 
* . ' province, and not federal, connects with a federal line, and 

1912AC "through" traffic is conducted over both, the jurisdiction 
p. 341. of the Commissioners attaches at least so far as this 

"through" traffic, whatever its character or amount, is 
concerned. 

The Supreme Court by a majority of its members 
answered the question so put to them in the negative. The 
question for the decision of their Lordships is whether 
their answer is right in point of law. 

The 8th section of the Railway Act runs as follows:— 
"Every railway, steam, or electric street railway or tram

way, the construction or operation of which is authorized 
by special Act of the Legislature of any province, and 
which connects with or crosses or may hereafter connect 
with or cross any railway within the legislative authority 
of the Parliament of Canada, shall, although not declared 
by Parliament to be a work for the general advantage of 
Canada, be subject to the provisions of this Act relating to— 

"(a) The connection or crossing of one railway or tram
way with or by another, so far as concerns the aforesaid 
connection or crossing; 

"(b) The through traffic upon a railway or tramway 
and all matters appertaining thereto; 

"(c) Criminal matters, including offences and penalties; 
and 

"(d) Navigable waters: 
"Provided that, in the case of railways owned by any pro
vincial Government, the provisions of this Act with respect 
to through traffic shall not apply without the consent of 
such Government." 

It will be observed that if the argument of the appellants 
be right this section would seem to subject a provincial 
railway authorized by an Act of the provincial Legislature 
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traffic. Nor upon the question whether it is of such a 
kind as to confer special advantages upon Canada or upon 
two or more of its provinces. And, indeed, counsel on 
behalf of the appellants at the hearing before their Lord
ships boldly contended that once a line of railway, though 
wholly provincial, i.e., situate wholly within one particular 
province, and not federal, connects with a federal line, and 
''through" traffic is conducted over both, the jurisdiction 
of the Commissioners attaches at least so far as this 
"through" traffic, whatever its character or amount, is 
concerned. 

The Supreme Court by a majority of its members 
answered the question so put to them in the negative: The 
question for the decision of their Lordships is whether 
their answer is right in point of law. 

The 8th section of the Railway Act runs as follows:
"Every railway, steam, or electric street railway or tram

way, the construction or operation of which is authorized 
by special Act of the Legislature of any province, and 
which connects with or crosses or may hereafter connect 
with or cross any railway within the legislative authority 
of the Parliament of Canada, shall, although not declared 
by Parliament to be a work for the general advantage of 
Canada, be subject to the provisions of this Act relating to-

"(a) The connection or crossing of one railway or tram
way with or by another, so far as concerns the aforesaid 
connection or crossing; 

" (b) The through traffic upon a railway or tramway 
and all matters appertaining thereto; 

" (c) Criminal matters, including offences and penalties; 
and 

"(d) Navigable waters: 
"Provided that, in the case of railways owned by any pro
vincial Government, the provisions of this Act with respect 
to through traffic shall not apply without the consent of 
such Government." 

It will be observed that if the argument of the appellants 
be right this section would seem to subject a provincial 
railway authorized by an Act of the provincial Legislature 
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to all the provisions of this statute of the Canadian Parlia
ment dealing not only with the physical connection or 
crossing of the two lines and with the through traffic, but 
also with criminal matters, offences, and penalties, whether 
connected with the through traffic or not, and further with 
the relations of the provincial line and its traffic with navi
gable waters. As to all these matters the jurisdiction and 
control of the local Legislature is superseded or overborne, 
comparatively little is left to that authority, and the line 
itself is placed in this unfortunate position, that its local 
traffic is put under the jurisdiction and control of the pro
vincial Legislature and the officials of the local Government, 
and its through traffic, with all these other matters, is sub
jected to the jurisdiction and control of the Dominion 
Legislature and the officials of the Dominion Government. 
A most unworkable and embarrassing arrangement. 

Now the effect of sub-s. 10 of s. 92 of the British North 
America Act is, their Lordships think, to transfer the 
excepted works mentioned in sub-heads (a), (b), and (c) 
of it into s. 91, and thus to place them under the exclusive 
jurisdiction and control of the Dominion Parliament. 

These two sections must then be read and construed as 
if these transferred subjects were specially enumerated in 
s. 91, and local railway as distinct from federal railway 
were specifically enumerated in s. 92. 

The matters thus transferred are: 
(a) Lines of steam or other ships, railways, canals, tele

graphs, and other works and undertakings, connecting the 
province with any other province or provinces, or extend
ing beyond the limits of the province. 

(b) Lines of steamships between the province and any 
British or foreign country. 

(c) Works, wholly situate within the province, but 
declared by the Parliament of Canada to be for the general 
advantage of Canada or for the advantage of two or more 
provinces. 

These works are physical things, not services. The 
appropriate number of the group would probably be 29 or 
29 (a). It has accordingly been strongly urged on behalf 
of the respondents that if it be desirable in the interest 
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to all the provisions of this statute of the Canadian Parlia
ment dealing not only with the physical connection or 
crossing of the two lines and with the through traffic, but 
also with criminal matters, offences, and penalties, whether 
connected with the through traffic or not, and further with 
the relations of the provincial line and its traffic with navi
gable waters. As to all these matters the jurisdiction and 
control of the local Legislature is superseded or overborne, 
comparatively little is left to that authority, and the line 
itself is placed in this unfortunate position, that its local 
traffic is put under the jurisdiction and control of the pro
vincial Legislature and the officials of the local Government, 
and its through traffic, with all these other matters, is sub
jected to the jurisdiction and control of the Dominion 
Legislature and the officials of the Dominion Government. 
A most unworkable and embarrassing arrangement. 

Now the effect of sub-s. 10 of s. 92 of the British North 
America Act is, their Lordships think, to transfer the 
excepted works mentioned in sub-heads (a), (b), and (c) 
of it into s. 91, and thus to place them under the exclusive 
jurisdiction and control of the Dominion Parliament. 

These two sections must then be read and construed as 
if these transferred subjects were specially enumerated in 
s. 91, and local railway as distinct from federal railway 
were specifically enumerated in s. 92. 

The matters thus transferred are: 
(a) Lines of steam or other ships, railways, canals, tele

graphs, and other works and undertakings, connecting the 
province with any other province or provinces, or extend
ing beyond the limits of the province. 

(b) Lines of steamships between the province and any 
British or foreign country. 

(c) Works, wholly situate within the province, but 
declared by the Parliament of Canada to be for the general 
advantage of Canada or for the advantage of two or more 
provmces. 

These works are physical things, not services. The 
appropriate number of the group would probably be 29 or 
29 (a). It has accordingly been strongly urged on behalf 
of the respondents that if it be desirable in the interest 
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of the Dominion to place the through traffic on a provincial 
line, such as the Street Railway, under the control of the 
Railway Commissioners, owing to its nature, character, or 
amount, the proper course for the Dominion Parliament 
to take, and the only course it can legitimately take, is by 
statutory declaration to convert the provincial line into a 
federal line, thus removing it from the class of subjects 
placed under the control of the Legislature of the province, 
and placing it amongst the classes of subjects over which 
it has itself exclusive jurisdiction and control. And further, 
that there is nothing in the British North America Act to 
shew that such an invasion of the rights of the provincial 
Legislature, as is necessarily involved in the establishment 
of this embarrassing dual control over their own provincial 
railways, was ever contemplated by the framers of the 
British North America Act. It has, no doubt, been many 
times decided by this Board that the two sections 91 and 
92 are not mutually exclusive, that the provisions may 
overlap, and that where the legislation of the Dominion 
Parliament comes into conflict with that of a provincial 
Legislature over a field of jurisdiction common to both the 
former must prevail; but, on the other hand, it was laid 
down in Attorney-General of Ontario v. Attorney-General 
of the Dominion (1)—(1.) that the exception contained 
in s. 91, near its end, was not meant to derogate from the 
legislative authority given to provincial Legislatures by the 
16th sub-section of s. 92, save to the extent of enabling the 
Parliament of Canada to deal with matters, local or private, 
in those cases where such legislation is necessarily 
incidental to the exercise of the power conferred upon that 
Parliament under the heads enumerated in s. 91; (2.) that 
to those matters which are not specified amongst the 
enumerated subjects of legislation in s. 91 the exception 
at its end has no application, and that in legislating with 
respect to matters not so enumerated the Dominion Parlia
ment has no authority to encroach upon any class of sub
jects which is exclusively assigned to the provincial Legis
lature by s. 92; (3.) that these enactments, ss. 91 and 92, 
indicate that the exercise of legislative power by the Parlia
ment of Canada in regard to all matters not enumerated 
in s. 91 ought to be strictly confined to such matters as are 

(1) [1896] A.C. 348. 
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of the Dominion to place the through traffic on a provincial 
line, such as the Street Railway, under the control of the 
Railway Commissioners, owing to its nature, character, or 
amount, the proper course for the Dominion Parliament 
to take, and the only course it can legitimately take, is by 
statutory declaration to convert the provincial line into a 
federal line, thus removing it from the class of subjects 
placed under the control of the Legislature of the province. 
and placing it amongst the classes of subjects over which 
it has itself exclusive jurisdiction and control. And further, 
that there is nothing in the British North America Act to 
shew that such an invasion of the rights of the provincial 
Legislature, as is necessarily involved in the establishment 
of this embarrassing dual control over their own provincial 
railways. was ever contemplated by the framers of the 
British North America Act. It has. no doubt, been many 
times decided by this Board that the two sections 91 and 
92 are not mutually exclusive, that the provisions may 
overlap, and that where the legislation of the Dominion 
Parliament comes into conflict with that of a provincial 
Legislature over a field of jurisdiction common to both the 
former must prevail; but, on the other hand, it was laid 
down in Attorney-General of Ontario v. Attorney-General 
of the Dominion (1)-(1.) that the exception contained 
in s. 91, near its end, was not meant to derogate from the 
legislative authority given to provincial Legislatures by the 
16th sub-section of s. 92, save to the extent of enabling the 
Parliament of Canada to deal with matters. local or private, 
in those cases where such legislation is necessarily 
incidental to the exercise of the power conferred upon that 
Parliament under the heads enumerated in s. 91; (2.) that 
to those matters which are not specified amongst the 
enumerated subjects of legislation in s. 91 the exception 
at its end has no application, and that in legislating with 
respect to matters not so enumerated the Dominion Parlia
ment has no authority to encroach upon any class of sub
jects which is exclusively assigned to the provincial Legis
lature by s. 92; (3.) that these enactments, ss. 91 and 92, 
indicate that the exercise of legislative power by the Parlia
ment of Canada in regard to all matters not enumerated 
in s. 91 ought to be strictly confined to such matters as are 
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unquestionably of Canadian interest and importance, and J C. 
ought not to trench upon provincial legislation with respect j ^ f 
to any classes of subjects enumerated in s. 92; (4.) tha t to CITY OF 
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laws applicable to the whole Dominion in relation to 
mat ters which in each province are substantially of local 
or private interest, upon the assumption tha t these matters 
also concern the peace, order, and good government of the 
Dominion, there is hardly a subject upon which it might 
not legislate to the exclusion of provincial legislation. The 
same considerations appear to their Lordships to apply to 
two of the mat ters enumerated in s. 91, namely, the regu
lation of trade and commerce. Taken in their widest sense 
these words would authorize legislation by the Parl iament 
of Canada in respect of several of the matters specifically 
enumerated in s. 92, and would seriously encroach upon the 
local autonomy of the province. In their Lordships' 
opinion these pronouncements have an important bearing 
on the question for decision in the present case, though 
the case itself in which they were made was wholly different 
from the present case, and the decision given in it has little 
if any application to the present case. They apparently 
established this, tha t the invasion of the rights of the 
province which the Railway Act and the Order of the 
Commissioners necessarily involve in respect of one of the 
mat ters enumerated in s. 92, namely, legislation touching 
local railways, cannot be justified on the ground that this 
Act and Order concern the peace, order, and good govern
ment of Canada nor upon the ground tha t they deal with 
the regulation of trade and commerce. 

I t follows, therefore, that the Act and Order if justified at 
all must be justified on the ground tha t they are necessarily 
incidental to the exercise by the Dominion Parl iament of 
the powers conferred upon it by the enumerated heads of 
s. 91. Well, the only one of the heads enumerated in s. 91 
dealing expressly or impliedly with railways is that which 
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unquestionably of Canadian interest and importance, and 
ought not to trench upon provincial legislation with respect 
to any classes of subjects enumerated in s. 92; ( 4.) that to 
attach any other construction to the general powers which, 
in supplement of its enumerated powers, are conferred upon 
the Parliament of Canada by s. 91 would not only be 
contrary to the intendment of the Act, but would prac
tically destroy the autonomy of the provinces; and, lastly, 
that if the Parliament of Canada had authority to make 
laws applicable to the whole Dominion in relation to 
matters which in each province are substantially of local 
or private interest, upon the assumption that these matters 
also concern the peace, order, and good government of the 
Dominion, there is hardly a subject upon which it might 
not legislate to the exclusion of provincial legislation. The 
sanw considerations appear to their Lordships to apply to 
two of the matters enumerated in s. 91, namely, the regu
lation of trade and commerce. Taken in their widest sense 
these words would authorize legislation by the Parliament 
of Canada in respect of several of the matters specifically 
enumerated in s. 92, and v>ould seriously encroach upon the 
local autonomy of the province. In their Lordships' 
opinion these pronouncements have an important bearing 
on the question for decision in the present case, though 
the case itself in which they were made was wholly different 
from the present case, and the decision given in it has little 
if any application to the present case. They apparently 
established this, that the invasion of the rights of the 
province which the Railway Act and the Order of the 
Commissioners necessarily involve in respect of one of the 
matters enumerated in s. 92, namely, legislation touching 
local railways, cannot be justified on the ground that this 
Act and Order concern the peace, order, and good govern
ment of Canada nor upon the ground that they deal with 
the regulation of trade and commerce. 

It follows, therefore, that the Act and Order if justified at 
all must be justified on the ground that they are necessarily 
incidental to the exercise by the Dominion Parliament of 
the powers conferred upon it by the enumerated heads of 
s. 91. Well, the only one of the heads enumerated in s. 91 
dealing expressly or impliedly with railways is that which 
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JC. is interpolated by the transfer into it of sub-heads (a), 
^_, (b), and (c) of sub-s. 10 of s. 92. Lines such as the Street 
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— to certain classes of its passengers or otherwise, that it 
1912 A.C. should also have power to exercise control over the 

p. 345. "through" traffic of such a purely local thing as a provincial 
railway properly so called, if only it be connected with a 
federal railway. The Commissioners have by the 317th 
section of the Railway Act vast powers over federal rail
ways. They can compel the companies who own such 
lines to make all the arrangements therein mentioned for 
receiving and forwarding traffic of all kinds, through or 
local, and also compel them to conduct their business so 
as not to give an unjust preference to any person or persons 
or body or bodies corporate; but it is not to be assumed 
that the provincial railway companies would in the reason
able conduct of their business refuse to make such agree
ments with federal railway companies as would enable the 
latter to discharge the obligations which might be placed 
upon them under this section, and still less is it to be 
assumed that the provincial Legislature would fail to exer
cise their own legislative powers to compel recalcitrant 
companies over which they had control to enter into such 
agreements if they refuse to do so. As long as it is reason
ably probable that the provincial companies will enter into 
such agreements, or will be coerced to enter into them by 
the provincial Legislature which controls them, it cannot 
be held, their Lordships think, that it is necessarily 
incidental to the exercise by the Dominion Parliament of 
its control over federal railways that provincial railways 
should be coerced by its legislation to enter into these 
agreements in the manner in which it sought to coerce the 
Street Railway Company in the present case to enter into 
the agreements specified in the order appealed from. There 
is not a suggestion in the case that the "through" traffic 
between this federal and this local line, or between any 
other federal or local line, had attained such dimensions 
before this Railway Act was passed as to affect the body 
politic of the Dominion. If it had been so, the ready way 
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In other words, it must be shewn that it is necessarily 
incidental to the exercise of control over the traffic of a 
federal railway, in respect of its giving an unjust preference 
to certain classes of its passengers or otherwise, that it 
should also have power to exercise control over the 
''through" traffic of such a purely local thing as a provincial 
railway properly so called, if only it be connected with a 
federal railway. The Commissioners have by the 317th 
section of the Railway Act vast powers over federal rail
ways. They can compel the companies who own such 
lines to make all the arrangements therein mentioned for 
receiving and forwarding; traffic of all kinds, through or 
local, and also compel them to conduct their business so 
as not to give an unjust preference to any person or persons 
or body or bodies corporate; but it is not to be assumed 
that the provincial railway companies would in the reason
able conduct of their business refuse to make such agree
ments with federal railway companies as would enable the 
latter to discharge the obligations which might be placed 
upon them under this section, and still less is it to be 
assumed that the provincial Legislature would fail to exer
cise their own legislative powers to compel recalcitrant 
companies over which they had control to enter into such 
agreements if they refuse to do so. As long as it is reason
ably probable that the provincial companies will enter into 
such agreements, or will be coerced to enter into them bv 
the provincial Legislature which controls them, it cannot 
be held, their Lordships think, that it is necessarily 
incidental to the exercise by the Dominion Parliament of 
its control over federal railways that provincial railways 
should be coerced by its legislation to enter into these 
agreements in the manner in which it sought to coerce the 
Street Railway Company in the present case to enter into 
the agreements specified in the order appealed from. There 
is not a suggestion in the case that the "through" traffic 
between this federal and this local line, or between any 
other federal or local line, had attained such dimensions 
before this Railway Act was passed as to affect the body 
politic of the Dominion. If it had been so, the ready way 
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of protecting the body politic was by making such a statu
tory declaration in any particular case or cases as was made 
in reference to the Park line. The right contended for in 
this case is in truth the absolute right of the Dominion 
Parliament wherever a federal line and a local provincial 
line connect to establish, irrespective of all consequences, 
this dual control over the latter line whenever there is 
through traffic between them, at least of such a kind as 
would lead to unjust discrimination between any classes of 
the customers of the former line. In their Lordships' view 
this right and power is not necessarily incidental to the 
exercise by the Parliament of Canada of its undoubted juris
diction and control over the federal lines, and is therefore, 
they think, an unauthorized invasion of the rights of the 
Legislature of the Province of Quebec. 

One of the arguments urged on behalf of the appellants 
was this: The through traffic must, it is said, be controlled 
by some legislative body. It cannot be controlled by the 
provincial Legislature because that Legislature has no 
jurisdiction over a federal line, therefore it must be con
trolled by the Legislature of Canada. The answer to that 
contention is this, that so far as the "through" traffic is 
carried on over the federal line, it can be controlled by the 
Parliament of Canada. And that so far as it is carried 
over a non-federal provincial line it can be controlled by 
the provincial Legislature, and the two companies who own 
these lines can thus be respectively compelled by these 
two Legislatures to enter into such agreement with each 
other as will secure that this "through" traffic shall be 
properly conducted; and further that it cannot be assumed 
that either body will decline to co-operate with the other 
in a reasonable way to effect an object so much in the 
interest of both the Dominion and the province as the 
regulation of "through" traffic. 

On the whole, therefore, their Lordships are of opinion 
that s. 8, sub-s. (b), of the Railway Act is, as regards pro
vincial lines of railway properly so called, ultra vires (upon 
the other subsections it is unnecessary to express any 
opinion); that the Order of the Commissioners of May 4, 
1909, was, in respect of its second part, made without 
jurisdiction; that the decision of the Supreme Court was 
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of protecting the body politic was by making such a statu
tory declaration in any particular case or cases as was made 
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this right and power is not necessarily incidental to the 
exercise by the Parliament of Canada of its undoubted juris
diction and control over the federal lines, and is therefore, 
they think, an unauthorized invasion of the rights of the 
Legislature of the Province of Quebec. 

One of the arguments urged on behalf of the appellants 
was this: The through traffic must, it is said, be controlled 
by some legislative body. It cannot be controlled by the 
provincial Legislature because that Legislature has no 
jurisdiction over a federal line, therefore it must be con
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contention is this, that so far as the "through" traffic is 
carried on over the federal line, it can be controlled by the 
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properly conducted; and further that it cannot be assumed 
that either body will decline to co-operate with the other 
in a reasonable way to effect an object so much in the 
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right, and that this appeal should be dismissed with costs. 
The intervenants will pay any costs incurred owing to the 
interventions. Their Lordships will humbly advise His 
Majesty accordingly. 

Solicitors for appellants: Blake & Redden. 

Solicitors for respondents: Botterell & Roche. 

Solicitors for Attorney-General of Canada: Charles 
Russell & Co. 

Solicitors for Attorney-General of Quebec: Withers, 
Bensons, Birkett & Davies. 
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Held, that it was intra vires of the respective Legislatures to impose this 
duty on the Courts. Though powers to that effect were not granted 
in express terms by the British Xoith America Act, 1867, they were 
not repugnant thereto, but incidental to the complete self-government 
of Canada which was contemplaLed by that Act. The answers are only 
advisory, and by giving them it cannot be said that a Court ceases to 
be such a judiciary as the Act provides for. 

APPEAL from a judgment of the Supreme Court of Canada 
(October 11, 1910), reported in 43 S.C.R. 536, dismissing a 
motion to strike the inscription of this and two other 
references from the list upon the ground of want of 
jurisdiction. 

The question raised by the appeal was whether under the 
Canadian Constitution the Governor-General in Council 
has power to frame and refer to the Supreme Court ques
tions as to the constitutional powers of the provinces, as 
to the effect of provincial statutes, and as to the interests 
of individuals who may be unrepresented upon such refer
ence, and to require the Supreme Court to answer such 
questions. 

The appellants contended that the Governor-General in 
Council had no such power, and that the reference in 
question, which so far as material to this appeal related 
to the powers inter se of the Dominion and provincial 
Legislatures to incorporate companies, and to the effect 
of such incorporation having been made without the con
sent and against the protest of the provinces concerned, 
could not be entertained by the Supreme Court. 

The particular reference now in question was made by 
the Governor-General to the Supreme Court of Canada for 
hearing and consideration of certain questions of law in 
relation to the incorporation of companies and other par
ticulars as therein stated. It was made under the authority 
of s. 60 of the Supreme Court Act, R.S.C., 1906, c. 139, 
which is as follows:— 

"60. Important questions of law or fact touching,— 
"(a) the interpretation of the British North America 

Acts, 1867 to 1886; or 
"(b) the constitutionality or interpretation of any 

Dominion or provincial legislation; or, 
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the appellate jurisdiction as to educational mat
ters, by the British North America Act, 1867, 
or by any other Act or law vested in the Gover
nor in Council; or, 
the powers of the Parliament of Canada, or of 
the Legislatures of the provinces, or of the 
respective Governments thereof, whether or not 
the particular power in question has been or is 
proposed to be executed; or, 
any other matter, whether or not in the opinion 
of the Court ejusdem generis with the foregoing 
enumerations, with reference to which the Gov
ernor in Council sees fit to submit any such 
question; 

1912 A.C. may be referred by the Governor in Council to the Supreme 
p.573. Court for hearing and consideration; and any question 

touching any of the matters aforesaid, so referred by the 
Governor in Council, shall be conclusively deemed to be 
an important question." 

Various sub-sections follow which prescribe the mode of 
dealing with the reference so made, and sub-s. 6 enacts: 

6. "The opinion of the Court upon any such reference 
although advisory only shall for all purposes of appeal to 
His Majesty in Council be treated as a final judgment of 
the said Court between parties. 54 & 55 Vict. c. 25, s. 4; 
6 Edw. 7, c. 50, s. 2." 

The Attorney-General of each of the provinces was noti
fied of the hearing of this reference pursuant to an order 
of Idington J. 

The original Supreme Court Act was passed in 1875, being 
38 Vict. c. 11. I t was re-enacted in substance in 1886 by 
R.S.C, 1886, c. 135, amended in 1891 by 54 & 55 Vict. c. 25, 
and again by 6 Edw. 7, c. 50, and finally re-enacted by 
R.S.C, 1906, c. 139. 

The said order of dismissal was made by a Full Court 
(Fitzpatrick C.J., Davies, Duff, and Anglin JJ., Girouard 
and Idington JJ. dissenting). 

The Chief Justice was of opinion that the Court should 
entertain the reference and answer the questions on the 
grounds: (a) That precedent had been established there
for by the numerous previous cases in which the Court had 
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"(c) the appellate jurisdiction as to educational mat
ters, by the British North America Act, 1867, 
or by any other Act or law vested in the Gover
nor in Council; or, 

"(d) the powers of the Parliament of Canada, or of 
the Legislatures of the provinces, or of the 
respective Governments thereof, whether or not 
the particular power in question has been or IS 

proposed to be executed; or, 
"(e) any other matter, whether or not in the opinion 

of the Court ejusdem generis with the foregoing, 
enumerations, with reference to which the Gov
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answered such questions in the past, some of the answers 
to which had been appealed to the Judicial Committee of 
the Privy Council, which assumed that it had jurisdiction 
to deal with them; (b) that independently of precedent it 
was the duty of the judges of the Supreme Court of Canada 
to advise the Executive Government in analogy to the pro
cedure by which the judges in England have often been 
called to give their opinions on points of law; that this was 
sufficiently provided for by s. 3 of the Supreme Court Act 
by which the Court was established under the authority 
of s. 101 of the British North America Act. 1867, by the 
Parliament of Canada "as a general Court of Appeal for 
Canada and as an additional Court for the better adminis
tration of the laws of Canada," and that, quoting the words 
of the Chief Justice, "we are asked to answer certain ques
tions submitted to us by the Executive for the express 
purpose of obtaining information which may assist in the 
administration of the fundamental law of the Canadian 
Constitution, the British North America Act"; (c) that as 
to the constitutionality of the provisions of the Supreme 
Court Act under which the references were made, Parlia
ment had the necessary legislative jurisdiction under s. 91 
of the British North America Act, 1867, which provides 
that the Parliament of Canada may from time to time 
make laws for the peace, order, and good government of 
Canada in relation to all matters not coming within the 
class of subjects assigned exclusively to the legislation of the 
provinces; and that if Parliament possess the power, that 
power is vested in the Executive. 

Davies J. agreed with the Chief Justice in thinking that 
s. 60 of the Supreme Court Act was authorized by s. 101 
of the British North America Act as being the establish
ment of an additional Court for the better administration 
of the laws of Canada, and that in any event it was author-
orized by the general provision of s. 91. He considered that 
there was no necessary conflict between the powers assigned 
to the provincial Legislatures under s. 92, sub-s. 14, of the 
British North America Act and the power claimed by the 
Dominion of Canada to refer questions to the Supreme 
Court under s. 60 of the Supreme Court Act, and further, 
that even if there was any such conflict the words "Not-
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JC. withstanding anything in this Act,'' at the beginning of 
^j} s. 101 of the British North America Act, indicate that it was 

ATTORNEY- the intention of the Imperial Parl iament to override s. 92, 
GENERAL SUb-S. 14, by S. 101. 

FOR 
ONTARIO The opinions of Duff and Anglin J J . were substantially 
. v- to the same effect. 

ATTORNEY-

GENERAL Girouard J. was of opinion that the jurisdiction of the 
C^NADI Court in references by the Governor-General was confined 

" ' to Federal matters, and that in so far as the subject-matter 
of this reference was provincial it was ultra vires of the 
Governor-General in Council and beyond the jurisdiction 
of the Court. 

Idington J. was of opinion that s. 101 of the British 
North America Act, besides authorizing the establishment 

c of a general Court of Appeal for Canada, authorized the 
P. 575. creation of additional Courts for the better administration 

of Federal laws. He held that whilst the Supreme Court 
had jurisdiction in references in which both the provinces 
and the Dominion have agreed in submitting the questions 
asked, it had no jurisdiction to entertain references by the 
Dominion authorities of questions affecting the provinces 
without their consent and against their wish. 

On March 4, 1911, an Order in Council granted special 
leave to appeal against the said opinion or judgment. The 
appellants were the Attorneys General for the Provinces of 
Ontario, Quebec, Nova Scotia, New Brunswick, Manitoba, 
Prince Edward Island, and Alberta. The respondents were 
the Attorney-General for the Dominion and the Attorney-
General for the Province of British Columbia. The latter 
of the two did not appear. 

Sir R. Finlay, K.C., Nesbitt, K.C.. and Geoffrey Lawrence, 
for the appellants, contended that the Governor-General in 
Council had no power to refer to the Supreme Court ques
tions which affect the interests of the provinces without 
obtaining their consent to such reference. On the true 
interpretation of the British North America Act, 1867. it 
appears that s. 91, sub-s. 27, and ss. 96-101 expressly and 
exhaustively define the powers of the Dominion Parliament 
as to the administration of justice. It is inadmissible to 
imply further powers and regard those further powers as 
vested by the statute in the Court. If s. 60 of the Supreme 
Court Act (R.S.C., 1906, c. 139) authorizes the reference in 
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question it is ultra vires of the Dominion Parliament. That 
Act and its predecessors constituted the Supreme Court as 
a general Court of Appeal for Canada. Sect. 60, however, 
purports to create a Court not as a general Court of Appeal 
nor for the administration of the laws of Canada, but as a 
branch of the Executive Government, an advisory com
mittee for the purpose of advising the Executive upon any 
question which the Governor-General sees fit to refer to it. 
The giving of such advice is no part of the administration 
of the law, and it would necessarily include, inter alia, 
advice upon the legislation of the Imperial Parliament and 
of the various provincial Legislatures in Canada. So far 
from aiding in the administration of law it may easily be 
so used as to hamper and interfere with that administration. 
The points involved in such references may afterwards arise 
in the course of legal proceedings between private suitors 
or between the provinces and the Dominion. The duty 
would then be cast on the provincial Courts and ultimately 
on the Supreme Court of deciding such points according 
to law. It was contended that it would or might be highly 
prejudicial to the administration of justice that the mem
bers of the Supreme Court should have been previously 
required to express opinions upon any such points until 
they actually arose for adjudication and had been argued 
before them. It was contended that the Dominion Parlia
ment had no power to impose upon the Supreme Court the 
obligation to express extra-judicial opinions on matters 
which might thereafter come judicially before them. The 
obligation is inconsistent with the primary duty of the 
Court and the purpose for which it was created, namely, 
the administration of law. So far as that administration 
is impeded or overridden by the obligation imposed by s. 60 
the Court ceases to be such a judiciary as the Constitution 
provides for, and it was ultra vires of the Dominion so to 
enact. The appellants on behalf of the provinces con
tended that that obligation conflicts with the powers 
assigned to provincial Legislatures by s. 92, sub-s. 14, of 
the British North America Act, 1867. Under that sub
section everything which relates to the administration of 
justice in the province is assigned exclusively to the Legis
lature of the province. I t is not competent for the Dom
inion to interfere therewith under the authority of the 
general power of its Parliament to make laws for the peace, 
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J-C. order, and good government of Canada. The scope and 
^ intention of that Act of 1867 was to effect a division of 

ATTORNEY- legislative powers between the Dominion and the provinces, 
GENERAL giving to each as far as possible exclusive legislative auth-
ONTARIO

 o r ^ y in its own sphere. In the absence of express words 
v. it could not have been intended that either the Dominion 

ATTORNEY- or the provinces should have the power of calling in ques-
G B ^ tion the legislative competency of the other by referring to 
CANADA, the Courts of law hypothetical or other questions framed 

— ex parte. 
The questions propounded in this reference were designed 

to obtain the opinion of the Supreme Court on the question 
whether companies incorporated under provincial statutes 
have power or capacity to do business outside the limits 

1912 A.c. of the incorporating province. I t was contended that the 
p. 577. answers to such questions would or might affect the standing 

of a great number of companies incorporated by the prov
inces since the confederation in 1867 and now carrying on 
business in two or more provinces. They might also affect 
the legislative control over companies incorporated in the 
several provinces prior to their entry into confederation. 
These are obviously questions of vital importance to the 
appellants, who were not consulted as to the framing of 
them. Previous references had been made with the consent 
of the provinces, and so the question of jurisdiction had 
never before been raised or decided. 

With regard to the practice which has obtained in 
England of putting questions upon matters not in litigation 
to the Judicial Committee, the House of Lords, and His 
Majesty's judges, and which was relied upon by the judges 
of the Supreme Court, it was contended that that practice 
had grown up under an unwritten Constitution, whereas 
the validity of the practice which had grown up in Canada 
depends upon the construction of a written Constitution, 
namely, the British North America Act, 1867, and the 
Supreme Court Acts. With regard to the House of Lords 
and His Majesty's judges the cases referred to were In re 
Westminster Bank (1) ; M'Naghten's Case (2) ; O'Connell 
v. Reg. (3) The practice observed in those cases afforded 
no guide to the construction of the British North America 
Act, although 3 & 4 Will. 4, c. 41, s. 4, seems to have sug-
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gested its introduction into Canada. The practice which 
has grown up under the British North America Act and 
the various Acts constituting the Supreme Court is more 
important, and it was contended that on examination it 
resulted that every previous reference under s. 60 of the 
Act of 1906 or its corresponding predecessor in the earlier 
Acts had been made with the consent of the provinces con
cerned. In consequence the question of jurisdiction raised 
in this case had not previously been submitted or decided. 
The cases referred to were In re Sproule (1); certain 
references as to the status of the Supreme Court of British 
Columbia and under the Liquor Laws Amendment Act, 
1883, s. 26, to be found in Coutlee's Supreme Court Digest, 
vol. 1, col. 273 and col. 797; In re County Courts of British 
Columbia (2); In re Certain Statutes of the Province of 
Manitoba relating to Education (3), and on appeal, Brophy 
v. Attorney-General of Manitoba (4) ; In re Prohibitory 
Liquor Laws (5), and on appeal, Attorney-General for 
Ontario v. Attorney-General for the Dominion (6); In re 
Provincial Fisheries (7) and on appeal, Attorney-General 
for the Dominion v. Attorneys-General for Ontario, Quebec, 
and Nova Scotia (8) ; In re Representation in the House 
of Commons (9) and In re Representation of P.E.I. in 
the House of Commons (10), and on appeal, Attorney-
General for Prince Edward Island v. Attorney-General for 
the Dominion (11); In re Railway Act (12),- and on appeal, 
Grand Trunk Railway of Canada v. Attorney-General of 
Canada. (13) Reference was also made to In re Criminal 
Code Sections relating to Bigamy (14) and In re Criminal 
Code (15); to an Australian case, McLeod v. Attorney-
General for New South Wales (16); In re Legislation 
respecting Abstention from Labour on Sunday (17), citing 
Attorney-General for Ontario v. Hamilton Street Ry. Co. 
(18); In re International and Inter-provincial Ferries (19) ; 
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J-C and to L'Association St. Jean Baptiste de Montreal v. 
^ 3 Brault (1). With regard to any analogy presented by the 

ATTORNEY- American Constitution, the President has the right to 
GBNERU. require the written opinion of his ministers, but not in 
ONTARIO

 r e § a r d to the judicial department, which is bound to abstain 
v. from extra-judicial opinions upon points of law even though 

ATTORNEY- solemnly requested by the Executive: see Story on the 
G r ™ L Constitution of the United States, s. 1571, note 2, and 
CANADA. Marbury v. Madison. (2) Sect. 91 of the British North 

America Act, 1867, gives to the Dominion wide general 
powers, but it was contended that they must be read so as 

1912 A.C. to harmonize with s. 101, which is almost identical with 
p. 579. provisions in the American Constitution. 

E. L. Newcombe, K.C., and Atwater, K.C., for the Dom
inion of Canada, contended that the judgment of the 
Supreme Court was right. The reference to the Supreme 
Court and this appeal simply involve a question of juris
diction derived from the enacting clauses of the British 
North America Act. In other words, it was contended that 
s. 60 of the Supreme Court Act is within the legislative 
authority of the Dominion Parliament under the British 
North America Act, either under s. 91 or s. 101. The 
powers conferred by s. 60 did not conflict in any way with 
the powers and rights reserved exclusively to the provincial 
Legislatures by s. 92 of the Act of 1667. The legislation 
of the Parliament of Canada authorizing the reference of 
questions in the manner adopted in this case has been in 
force ever since the constitution of the Supreme Court in 
1875: see 38 Vict. c. 11, s. 52. The power so conferred has 
been acted upon in many cases, as shown by the authorities 
cited on the other side. There has thus arisen a long series 
of precedents already laid before the Board for the answer
ing of such questions not only by the Supreme Court, but 
also on appeal by the Judicial Committee. Reference was 
also made to Grand Trunk Railway of Canada v. Attorney-
General of Canada. (3) Grand Trunk Pacific Ry. Co. v. 
Rex, decided last month (4), was referred by the Governor-
General of Canada. Further similar legislation has been 
enacted by the provincial Legislatures, or most of them, 
authorizing the provincial Governments to put questions 
of law or fact otherwise than by litigation to the chief 
Courts of jurisdiction within their respective provinces. 

(1) (1901) 31 Can. S.C.R. 172. (3) [19073 A.C. 65. 
(2) (1803) 1 Cranoh 137, 171. (4) C19121 A.C. 204. 
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Reference was made to Revised Statutes of Nova Scotia, 
vol. 2, c. 166, p. 709, entitled Of the Decision of Constitu
tional and other Provincial Questions; to Revised Statutes 
of Ontario, 1897, c. 84; Revised Statutes of Quebec, 1909, 
vol. 1, arts. 579—583; New Brunswick Cons. St. 1903, c. 18; 
New Brunswick Judicature Act, 1906; Acts of 1909, c. 5. 
s. 16; Revised Statutes of Manitoba, 1902, c. 33; Revised 
Statutes of British Columbia, 1911, c. 45; R. S. Saskat
chewan, c. 57. Reference was also made to cases from the 
provinces where the authority to put the questions was 
undisputed while the duty of the Court to answer them 
was sometimes brought under discussion. See In re Legis
lation respecting Abstention from Labour on Sunday (1), 
where Blackstock, K.C., raised objections to the hearing 
of the questions, p. 587, but not to the power of Parliament 
to authorize the putting of them. See also Attorney-
General jor Ontario v. Hamilton Street Ry. Co. (2) and 
Attorney-General for the Dominion v. Attorney-General 
for Ontario. (3) 

There is no inconvenience resulting from the practice of 
the judges giving advisory opinions. On the contrary it is 
a proceeding of utility, if not a necessity, in the determina
tion of the various constitutional difficulties arising in the 
construction of the British North America Act. Advisory 
jurisdiction is within the functions of a Court of law, which 
need not be for all purposes indistinguishable from a Court 
of justice: see judgment of Fry L.J. in Royal Aquarium, 
&c, Society v. Parkinson. (4) Reference was also made to 
the judgment of Dr. Lushington in In re Schlumberger (5). 
as to questions referred under 3 & 4 Will. 4, c. 41. See also 
Ex parte County Council of Kent and Council of Dover 
(6); Crown Grain Co., Ld. v. Day. (7) As to the construc
tion of the general powers given to the Dominion Parlia
ment by s. 91 of the Act of 1867, see Valin v. Langlois (8); 
Bank of Toronto v. Lambe (9); Brophy v. Attorney-
General of Manitoba. (10) The Court, if it considered that 
its answers to the questions put might prejudicially affect 
the administration of justice in future cases, might refuse 
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to answer the questions, stating their reasons for so doing, 
or the Legislature might modify its enactment. The appel
lants had failed to shew that it was ultra vires of the Dom
inion Parliament to authorize the Executive Government 
to put the questions purporting to be authorized by s. 60. 

Sir R. Finlay in reply. 
The judgment of their Lordships was delivered by 
EARL LOREBUEN L.C. The real point raised in this most 

important case is whether or not an Act of the Dominion 
Parliament authorizing questions either of law or of fact 
to be put to the Supreme Court and requiring the judges 
of that Court to answer them on the request of the Governor 
in Council is a valid enactment within the powers of that 
Parliament. Much care and learning have been devoted 
to the case, and their Lordships are under a deep debt to 
all the learned judges who have delivered their opinions 
upon this anxious controversy. 

In 1867 the desire of Canada for a definite Constitution 
embracing the entire Dominion was embodied in the British 
North America Act. Now, there can be no doubt that under 
this organic instrument the powers distributed between the 
Dominion on the one hand and the provinces on the other 
hand cover the whole area of self-government within the 
whole area of Canada. It would be subversive of the entire 
scheme and policy of the Act to assume that any point of 
internal self-government was withheld from Canada. 
Numerous points have arisen, and may hereafter arise, 
upon those provisions of the Act which draw the dividing 
line between what belongs to the Dominion or to the 
province respectively. An exhaustive enumeration being 
unattainable (so infinite are the subjects of possible legis
lation), general terms are necessarily used in describing 
what either is to have, and with the use of general terms 
comes the risk of some confusion, whenever a case arises 
in which it can be said that the power claimed falls within 
the description of what the Dominion is to have, and also 
within the description of what the province is to have. Such 
apparent overlapping is unavoidable, and the duty of a 
Court of law is to decide in each particular case on which 
side of the line it falls in view of the whole statute. 

In the present case, however, quite a different contention 
is advanced on behalf of the provinces. I t is argued, indeed, 
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that the Dominion Act authorizing questions to be asked 
of the Supreme Court is an invasion of provincial rights, 
but not because the power of asking such questions belongs 
exclusively to the provinces. The real ground is far wider. 
It is no less than this—that no Legislature in Canada has 
the right to pass an Act for asking such questions at all. 
This is the feature of the present appeal which makes it so 
grave and far-reaching. It would be one thing to say that 
under the Canadian Constitution what has been done could 
be done only by a provincial Legislature within its own 
province. I t is quite a different thing to say that it cannot 
be done at all, being, as it is, a matter affecting the internal 
affairs of Canada, and, on the face of it, regulating the 
functions of a Court of law, which are part of the ordinary 
machinery of government in all civilized countries. 

Broadly speaking the argument on behalf of the provinces 
proceeded upon the following lines. They said that the 
power to ask questions of the Supreme Court, sought to be 
bestowed upon the Dominion Government by the impugned 
Act, is so wide in its terms as to admit of a gross interference 
with the judicial character of that Court, and, therefore, 
of grave prejudice to the rights of the provinces and of 
individual citizens. Any question, whether of law or fact, 
it was urged, can be put to the Supreme Court, and they 
are required to answer it, with their reasons. Though no 
direct effect is to result from the answer so given, and no 
right or property is thereby to be adjudged, yet, say the 
appellants, the indirect result of such a proceeding may be 
and will be most fatal. When the opinion of the highest 
Court of Appeal for all Canada has been given upon matters 
both of law and of fact, it is said it is not in human nature 
to expect that, if the same matter is again raised upon a 
concrete case by an individual litigant before the same 
Court, its members can divest themselves of their pre
conceived opinions; whereby may ensue npt merely a dis
trust of their freedom from prepossession, but actual 
injustice, inasmuch as they will in fact, however uninten
tionally, be biassed. The appellants further insist that 
although the Act in question provides for requiring argu
ment, and directing that counsel shall be heard before the 
questions are answered, yet the persons who may be affected 
by the answers cannot be known beforehand, and therefore 
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province. It is quite a different thing to say that it cannot 
be done at all, being, as it is, a matter affecting the internal 
affairs of Canada, and, on the face of it, regulating the 
functions of a Court of law, which are part of the ordinary 
machinery of government in all civilized countries. 

Broadly speaking the argument on behalf of the provinces 
proceeded upon the following lines. They said that the 
power to ask questions of the Supreme Court, sought to be 
bestowed upon the Dominion Government by the impugned 
Act, is so wide in its terms as to admit of a gross interference 
with the judicial character of that Court, and, therefore. 
of grave prejudice to the rights of the provinces and of 
individual citizens. Any question, whether of law or fact, 
it was urged, can be put to the Supreme Court, and they 
are required to answer it, with their reasons. Though no 
direct effect is to result from the answer so given, and no 
right or property is thereby to be adjudged, yet, say the 
appellants, the indirect result of such a proceeding may be 
and will be most fatal. When the opinion of the highest 
Court of Appeal for all Canada has been given upon matters 
both of law and of fact, it is said it is not in human nature 
to expect that, if the same matter is again raised upon a 
concrete case by an individual litigant before the same 
Court, its members can divest themselves of their pre
conceived opinions; whereby may ensue npt merely a dis
trust of their freedom from prepossession, but actual 
injustice, inasmuch as they will in fact, however uninten
tionally, be biassed. The appellants further insist that 
although the Act in question provides for requiring argu
ment, and directing that counsel shall be heard before the 
questions are answered, yet the persons who may be affected 
by the answers cannot be known beforehand, and therefore 
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J.C. will be prejudiced without so much as an opportunity of 
^ f stating their objections before the Supreme Court has 

ATTOBNET- arrived at what will virtually be a determination of their 
GENERAL rights. 

FOR 

ONTARIO This view, which was most powerfully presented, has a 
ATTORNEY- twofold aspect. I t may be regarded as a commentary upon 
GENERAL the wisdom of such an enactment. With that this Board 

FOR is in no sense concerned. A Court of law has nothing to 
CANADA, ^o with a Canadian Act of Parliament, lawfully passed, 

except to give it effect according to its tenor. No one who 
1912583C" ^ a s e x P e i " i e n c e °f judicial duties can doubt that, if an Act 

p ' ' of this kind were abused, manifold evils might follow, 
including undeserved suspicion of the course of justice and 
much embarrassment and anxiety to the judges themselves. 
Such considerations are proper, no doubt, to be weighed 
by those who make and by those who administer the laws 
of Canada, nor is any Court of law entitled to suppose that 
they have not been or will not be duly so weighed. So far 
as it is a matter of wisdom or policy, it is for the determ
ination of the Parliament. It is true that from time to 
time the Courts of this and of other countries, whether 
under the British flag or not, have to consider and set aside, 
as void, transactions upon the ground that they are against 
public policy. But no such doctrine can apply to an Act 
of Parliament. I t is applicable only to the transactions 
of individuals. It cannot be too strongly put that with the 
wisdom or expediency or policy of an Act, lawfully passed, 
no Court has a word to say. All, therefore, that their Lord
ships can consider in the argument under review is whether 
it takes them a step towards proving that this Act is 
outside the authority of the Canadian Parliament, which 
is purely a question of the constitutional law of Canada. 

In the interpretation of a completely self-governing Con
stitution founded upon a written organic instrument, such 
as the British North America Act, if the text is explicit 
the text is conclusive, alike in what it directs and what it 
forbids. When the text is ambiguous, as, for example, when 
the words establishing two mutually exclusive jurisdictions 
are wide enough to bring a particular power within either, 
recourse must be had to the context and scheme of the Act. 
Again, if the text says nothing expressly then it is not to 
be presumed that the Constitution withholds the power 
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altogether. On the contrary, it is to be taken for granted 
that the power is bestowed in some quarter unless it be 
extraneous to the statute itself (as, for example, a power 
to make laws for some part of His Majesty's dominions 
outside of Canada) or otherwise is clearly repugnant to its 
sense. For whatever belongs to self-government in Canada 
belongs either to the Dominion or to the provinces, within 
the limits of the British North America Act. It certainly 
would not be sufficient to say that the exercise of a power 
might be oppressive, because that result might ensue from 
the abuse of a great number of powers indispensable to self-
government, and obviously bestowed by the British North 
America Act. Indeed it might ensue from the breach of 
almost any power. 

Is it then to be said that a power to place upon the 
Supreme Court the duty of answering questions of law or 
fact when put by the Governor in Council does not reside 
in the Parliament of Canada? This particular power is not 
mentioned in the British North America Act, either 
explicitly or in ambiguous terms. In the 91st section the 
Dominion Parliament is invested with the duty of making 
laws for the peace, order, and good government of Canada, 
subject to expressed reservations. In the 101st section the 
Dominion is enabled to establish a Supreme Court of Appeal 
from the provinces. And so when the Supreme Court was 
established it had and has jurisdiction to hear appeals from 
the provincial Courts. But of any power to ask the Court 
for its opinion there is no word in the Act. All depends 
upon whether such a power is repugnant to that Act. The 
provinces by their counsel maintain, in effect, the affirma
tive. They say that when a Court of Appeal from all the 
provincial Courts is authorized to be set up, that carries 
with it an implied condition that the Court of Appeal shall 
be in truth a judicial body according to the conception of 
judicial character obtaining in civilized countries and 
especially obtaining in Great Britain, to whose Constitu
tion the Constitution of Canada is intended to be similar, 
as recited in the British North America Act, 1867. And 
they say that to place (1) the duty of answering questions, 
such as the Canadian Act under consideration does require 
the Court to answer, is incompatible with the maintenance 
of such judicial character or of public confidence in it, or 
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J-C with the free access to an unbiassed tr ibunal of appeal 
^ ^ to which litigants in the provincial Courts are of right 

ATTORNEY- entitled. This argument in t ru th arraigns the lawfulness 
GENEBAL of so treating a Court upon the ground tha t a Court liable 
ONTARIO ^° be s o treated ceases to be such a judiciary as the Con-

v. s t i tut ion provides for. The argument on behalf of the 
ATTORNEY- provinces was presented substantially as just stated, though 

FOBB*L n ° t m identical words. But, however presented, no argu-
CANAD* ment which falls short of this could claim serious at tent ion. 

If, notwithstanding the liability to answer questions, the 
1912 A.C. Supreme Court is still a judiciary within the meaning of the 

p. 585. British Nor th America Act, then there is no ground for 
saying tha t the impugned Canadian Act is ul tra vires. 

I n course of the discussion both here and in the Canadian 
Courts full reference was made to the law and practice 
observed by the Judicial Committee, by the House of Lord*, 
and His Majesty 's judges. 

I t appears tha t the idea of questions being p u t by the 
Executive Government to the Supreme Court of Canada 
was suggested in the first instance by the 4th section of the 
Act of William IV. For the earliest Canadian Act on this 
subject ( tha t of 1875) adopts in effect the words of the 4th 
section. This analogy, no doubt, has some value, inasmuch 
as this Committee, exercising most important judicial func
tions, is undoubtedly liable to be asked questions of any 
kind by the author i ty of the Crown, and the procedure is 
used from time to time, though rarely and with a careful 
regard to the nature of the reference. On the other hand 
it must be remembered tha t the members of the Judicial 
Committee are all Pr ivy Councillors, bound as such to 
advise the Crown when so required in tha t capacity. Upon 
the whole, i t does seem strange that a Court, for such in 
effect this is, should have been for three-quarters of a cen
tury liable to answer questions p u t by the Crown, and 
should have done it without the least suggestion of incon
venience or impropriety, if the same thing when a t tempted 
in Canada deserves to be stigmatized as subversive of the 
judicial functions. 

I n regard to the House of Lords, there is no doubt that , 
when exercising its judicial functions as the highest Court 
of Appeal from the Courts of the United Kingdom, that 
House has a r ight to summon the judges and to ask of them 

636 

J.C. 
1912 
'-r-' 

ATTORNEY
GENERAL 

FOR 
ONTARIO 

v. 
ATTORNEY

GENEML 
FOR 

CAKAD~ 

1912 A.C. 
p.585. 

HOUSE OF LORDS 
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the whole, it does seem strange that a Court, for such in 
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tury liable to answer questions put by the Crown, and 
should have done it without the least suggestion of incon
venience or impropriety, if the same thing when attempted 
in Canada deserves to be stigmatized as subverf'ive of the 
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when exercising its judicial functions as the highest Court 
of Appeal from the Courts of the United Kingdom, that 
House has a right to summon the judges and to ask of them 
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such questions as it may think necessary for the decision 
of a particular case. That is a very different thing from 
asking questions unconnected with a pending cause as to 
the state or effect of the law in general. But there is also 
authority for saying that the House of Lords possesses in 
its legislative capacity a right to ask the judges what the 
law is, in order to better inform itself how if at all the law 
should be altered. The last instance of this being done 
occurred some fifty years ago, when the right was expressly 
asserted by Lords of undoubtedly high authority. It is 
unnecessary further to consider this latter claim of the 
House of Lords, which in fact has very rarely been put to 
use, because it is a claim resting upon the unwritten law of 
the Constitution and said to be within the privilege of one 
branch of the Legislature, whereas the point to be decided 
in the present appeal is whether under a particular written 
Constitution a Parliament can entrust to the Executive 
Government a similar power. Still it has a bearing upon 
the supposed intrinsic abhorrence with which their Lord
ships are asked to regard the putting of questions, otherwise 
than by litigation, to a Court of law. 

Very little assistance is afforded by the almost or alto
gether obsolete practice of His Majesty's judges in England 
being questioned by the Crown as to the state of the law, 
if indeed it can be said that there ever was any legitimate 
practice of that kind. Since 1760, when Lord Mansfield on 
behalf of his Majesty's judges did furnish an answer, though 
with evident reluctance, as to the Crown's right to summon 
Lord George Sackville before a court-martial, no instance 
of such a proceeding has been adduced. Earlier practice in 
bad times is of no weight, and as the unwritten Constitu
tion of England is a growth, not a fabric, it may be that 
desuetude for 150 years has rendered unconstitutional, in 
the sense in which that term is understood in England, any 
attempt to repeat such an experiment. If the point ever 
arises it must be settled upon the judges of England either 
assenting or refusing to comply with the request. I t will 
then be a question what is the duty appertaining to their 
office, which is a very different question from that now 
before the Board. 

I t is more to the purpose to consider what has been the 
practice in Canada under the British North America Act, , , c 

and how that practice has been regarded by Courts and the p. 587. ' 
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Judicial Committee. The needs of one country may differ 
from those of another, and Canada must judge of Canadian 
requirements. 

The first step towards authorizing the Executive Govern
ment of the Dominion to obtain the opinion of the Supreme 
Court by a direct request was taken in 1875 by the Canadian 
Parliament. By the terms of the 1875 Act, any question 
might be put to the Supreme Court. Since then, in 1891, 
and again in 1906, fresh Acts were passed providing for the 
same thing with more detail though not in wider terms, 
and it is the 1906 Act which gave rise to the present appeal. 
Between 1875 and to-day the Supreme Court from time to 
time has been asked and has repeatedly answered questions 
put to it in accordance with these Acts of the Canadian 
Parliament. And it is very important that in six instances, 
between the years 1875 and 1912, the answers given by that 
Court have been the subject of appeal to the Judicial Com
mittee under a power to appeal which was comprised in the 
Canadian Acts, and which gave authority to this Board to 
entertain such appeals, as though they were appeals from 
the ordinary jurisdiction. In all cases the appeal was enter
tained; in some cases the answers of the Supreme Court 
were modified by their Lordships; and in one case Lord 
Herschell, delivering the opinion of the Board, declined to 
answer some of the questions upon the ground that so doing 
might prejudice particular interests of individuals. These 
circumstances were much and legitimately dwelt upon on 
behalf of the Canadian Attorney-General as shewing that 
the Acts now alleged to have been ultra vires were in fact 
acted upon, and so treated as valid, not only by the Court 
in Canada, but also on appeal in Whitehall. I t was urged 
on the other hand for the provinces, and with perfect truth, 
that in no one of these cases was this point ever raised, 
and that the Judicial Committee would be indisposed to 
raise it when the parties to the appeal concurred in desiring 
a determination. I t seems that this does not dispose of the 
argument. The Board would certainly be at all times 
averse to taking any objection which would hinder the 
ascertainment of any point of law which the parties desired 
in good faith to have determined. But it is not easy to 
believe that, if there is any force in the contention of the 
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acted upon, and so treated as valid, not only by the Court 
in Canada, but also on appeal in Whitehall. It was urged 
on the other hand for the provinces, and with perfect truth, 
that in no one of these cases was this point ever raised, 
and that the Judicial Committee would be indisposed to 
raise it when the parties to the appeal concurred in desiring 
a determination. It seems that this does not dispose of the 
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now appellants, the Judicial Committee would have so 
often failed even to advert to a departure so serious as is 
now maintained from what is due to the independence and 
character of Courts of justice. It is clear indeed that no 
such apprehension ever occurred to any of the great lawyers 
who heard those cases. And that circumstance militates 
very strongly against the view now put forward, that it is 
repugnant to the British North America Act and subversive 
of justice to require the Court to answer questions not in 
litigation. 

Great weight ought also to be attached to another sig
nificant circumstance. Nearly all the provinces have them
selves passed provincial laws requiring their own Courts to 
answer questions not in litigation, in terms somewhat 
similar to the Dominion Act which they impugn. If it be 
said, as it was said, that s. 101 of the British North America 
Act forbids this being done by the Dominion Parliament, 
that argument cannot apply to the provincial Legislatures, 
because s. 101 does not apply to the provinces. Either, 
then, these provincial Acts are valid, while a similar Act 
passed by the Dominion is invalid, which seems very 
strange, or the provincial Acts as well as that of the Dom
inion are ultra vires upon the general ground already dwelt 
upon, that a Court of justice ceases in effect to be a Court 
of justice when such a duty is laid upon it. Certainly it 
is remarkable that for thirty-five years this point of view 
has apparently escaped notice in Canada, and a contrary 
view, now said to menace the very essence of justice, has 
been tranquilly acted upon without question by the Legis
latures of the Dominion and provinces, by the Courts in 
Canada, and by the Judicial Committee ever since the 
British North America Act established the present Con
stitution of Canada. It is difficult to resist the conclusion 
that the point now raised never would have been raised 
had it not been for the nature of the questions which have 
been put to the Supreme Court. If the questions to the 
Courts had been limited to such as are in practice put to 
the Judicial Committee (e.g., must justices of the peace and 
judges be resworn after a demise of the Crown?) no one 
would ever have thought of saying it was ultra vires. I t is 
now suggested because the power conferred by the Canadian 
Act, which is not and could not be wider in its terms than 
that of William IV., applicable to the Judicial Committee, 
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now appellants, the Judicial Committee v•ould have so 
often failed even to advert to a departure so serious as is 
now maintained from what is due to the independence and 
character of Courts of justice. It is clear indeed that no 
such apprehension ever occurred to any of the great lawyers 
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very strongly against the view now put forward, that it is 
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Act forbids this being done by the Dominion Parliament, 
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then, these provincial Acts are valid. while a similar Act 
passed by the Dominion is invalid, which seems very 
strange, or the provincial Acts as well as that of the Dom
inion are ultra vires upon the general ground already dwelt 
upon, that a Court of justice ceases in effect to be a Court 
of justice when such a duty is laid upon it. Certainly it 
is remarkable that for thirty-five years this paint of view 
has apparently escaped notice in Canada, and a contrary 
view, now said to menace the very essence of justice, has 
been tranquilly acted upon without question by the Le~~:is
latures of the Dominion and provinces, by the Courts in 
Canada, and by the Judicial Committee ever since the 
British North America Act established the present Con
stitution of Canada. It is difficult to resist the conclusion 
that the point now raised never would have been raised 
had it not been for the nature of the questions which have 
been put to the Supreme Court. If the questions to the 
Courts had been limited to such as are in practice put to 
the Judicial Committee (e.g., must justices of the peace and 
judges be resworn after a demise of the Crown?) no one 
would ever have thought of saying it was ultra vires. It is 
now suggested because the power conferred by the Canadian 
Act, which is not and could not be wider in its terms than 
that of William IV., applicahle to the Judicial Committee, 
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has resulted in asking questions affecting the provinces, or 
alleged to do so. But the answers are only advisory and 
will have no more effect than the opinions of the law 
officers. Perhaps another reason is that the Act has resulted 
in asking a series of searching questions very difficult to 
answer exhaustively and accurately without so many quali
fications and reservations as to make the answers of little 
value. The Supreme Court itself can, however, either point 
out in its answer these or other considerations of a like kind, 
or can make the necessary representations to the Governor-
General in Council when it thinks right so to treat any 
question that may be put. And the Parliament of Canada 
can control the action of the Executive. 

Yet the argument, that to put questions is ultra vires, 
must be the same whether the power is rightly or wrongly 
used. If you say that it is intra vires to put some kinds 
of question, but ultra vires to put other kinds of question, 
then you will have to draw the line between what may be 
asked and what may not. That must depend upon what 
it is judicious or wise to ask, and can in no sense rest upon 
considerations of law. What in substance their Lordships 
are asked to do is to say that the Canadian Parliament 
ought not to pass laws like this because it may be embar
rassing and onerous to a Court, and to declare this law 
invalid because it ought not to have been passed. 

Their Lordships would be departing from their legitimate 
province if they entertained the arguments of the appel
lants. They would really be pronouncing upon the policy 
of the Canadian Parliament, which is exclusively the busi
ness of the Canadian people, and is no concern of this Board. 
I t is sufficient to point out the mischief and inconvenience 
which might arise from an indiscriminate and injudicious 
use of the Act, and leave it to the consideration of those 
who alone are lawfully and constitutionally entitled to 
decide upon such a matter. 

Their Lordships will therefore humbly advise His Majesty 
that this appeal ought to be dismissed. 

Solicitors for appellants: Blake & Redden. 

Solicitors for respondent: Charles Russell & Co. 
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CORPORATION OF THE TOWN OF) D E F E N D A N T S 

NORTH TORONTO / D E F E N D A N T S " 

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO. 

Power to erect Electric Wires and Poles in Streets—Municipality has no 
Bight oj Veto—Appellants' Incorporating Act, 2 Edw. 7, c. 107, ss. 12, 
18, 21—Railway Act of 1888, s. 90—Railway Act of 1900, s. Zlfl— 
Construction. 

Held, that by ss. 12 and 13 of their incorporating Dominion Act, 2 Edw. 
7, c. 107, the appellants were empowered to enter upon the streets of 
the town of North Toronto without the consent of its municipal 
council for the purpose of erecting poles to carry power lines for the 
conveyance of electricity. 

Held, further, that s. 90 of the Railway Act of 1888 as amended by the 
Railway Act of 1899 and by s. 247 of the Railway Act of 1906, the 
effect of which would be to give the respondents a veto upon the 
appellants' exercise of their powers, is inconsistent with the said ss. 12 
and 13 of the special Act, and consequently by s. 21 thereof is rendered 
inapplicable to the appellants. Sect. 247, moreover, applies only to 
companies within the definition clause of the Act of 1906, that is, to 
railway companies; while ss. 3 and 4 thereof save the appellants' 
powers under their special Act. 

APPEAL by special leave from a judgment of the Court of 
Appeal (February 1, 1912) reversing a judgment of the 
Chancellor of the High Court (September 29, 1911) and 
dismissing the appellants' action. 

The question decided was whether the appellants are 
entitled under the powers vested in them by their Act of 
incorporation (Canadian Act 2 Edw. 7, c. 107) to go upon 
the streets or highways of the town of North Toronto for 
the purpose of erecting poles to carry their transmission or 
power lines for the purpose of selling and distributing 
electric power. 

On July 24, 1911, the appellants sued for an injunction 
to restrain the respondents from interfering with their work 
along Eglinton Avenue in the said town. The trial judge ^^Sk 
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held that they were entitled as claimed subject to comply
ing with certain requirements of the Railway Act of Canada. 
The Court of Appeal held that they were not so entitled 
without the leave and licence of the respondent corporation. 

The provisions of the incorporating Act are summarized 
in their Lordships' judgment. 

The trial judge considered that the provision in s. 13 of 
their Act that the appellants were not to incommode the 
public use of the streets only applied to the erection of the 
poles and not to the subsequent transmission of power, and 
he thought that the appellant company's undertaking to 
submit to the direction of the engineer of the Railway 
Board obviated the difficulty arising from the grave danger 
of stringing high voltage wires over telephone and other 
low voltage wires. He held that the appellants were bound 
to deposit a plan and book of reference of their proposed 
line, but that they did not require any further permission 
for the occupation of the public streets. 

In the Court of Appeal Moss C.J., after an examination 
of ss. 12, 18, and 21 of the incorporating Act, s. 90 of the 
Railway Act of Canada, 1888 (51 Vict. c. 29), and its 
amendment by 62 & 63 Vict. c. 37, s. 1, re-enacted with 
additions by s. 195 of 3 Edw. 7, c. 58, and finally by s. 247 
of R.S.C., 1906, c. 37, held that there was no inconsistency 
between the provisions of ss. 12 and 13 of the incorporating 
Act and those of s. 90 of the Railway Act, 1888, as amended. 
His decision accordingly was that the appellants were bound 
to obtain the consent of the respondent corporation before 
erecting their poles. The remaining judges concurred, 
Maclaren J. adding that the question wTas governed by 
s. 247 of the Railway Act, 1906, which made it obligatory 
on the appellants to obtain the respondents' consent and to 
submit to the supervision of such person as they might 
appoint subject to an appeal to the Railway Board. 

Nesbitt, K.C.. Atkin, K.C., and McCarthy, K.C., for the 
appellants, contended that the powers given to them by 
their Act of incorporation were full and complete and clearly 
included a power to erect poles on the highways of the 
respondent corporation without their consent. The appel
lants were the first company to undertake the distribution 
of Niagara power in the Province of Ontario. Their Dom
inion Act of incorporation gave them special rights to enable 
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ing with certain requirements of the Railway Act of Canada . 
The Court of Appeal held that they were not so entitled 
without the leave and licence of the respondent corporation. 

The provisions of the incorporating Act are summarized 
in their Lordships' judgment. 

The trial judge considered that the provision in s. 13 of 
their Act that the appellants were not to incommode the 
public use of the streets only applied to the erection of the 
poles and not to the subsequent transmission of power, and 
he thought that the appellant company's undertaking to 
submit to the direction of the engineer of the Railway 
Board obviated the difficulty arising from the grave danger 
of stringing high voltage wires over telephone and other 
low voltage wires. He held that the appellants were bound 
to deposit a plan and book of reference of their proposed 
line, but that they did not require any further permiesion 
for the occupation of the public streets. 

In the Court of Appeal Moss C.J., after an examination 
of ss. 12, 18, and 21 of the incorporating Act, s. 90 of the 
Railway Act of Canada, 1888 (51 Vict. c. 29), and its 
amendment by 62 & 63 Vict. c. 37, s. 1. re-enacted with 
additions by s. 195 of 3 Edw. 7, c. 58, and finally by s. 247 
of R.S.C., 1906, c. 37, held that there was no inconsistency 
between the provisions of ss. 12 and 13 of the incorporating 
Act and those of s. 90 of the Railway Act, 1888, as amended. 
His decision accordingly was that the appellants were bound 
to obtain the consent of the respondent corporation before 
erecting their poles. The remaining judges concurred, 
Maclaren J. adding that the question was governed by 
s. 247 of the Railway Act, 1906, which made it obligatory 
on the appellants to obtain the respondents' consent and to 
submit to the supervieion of such person as they might 
appoint. subject to an appeal to the Railway Board. 

N esbitt, K.C .. Atkin, K.C., and Jl.1 cCarthy, K.C., for the 
appellants. contended that the powers given to them by 
their Act of incorporation were full and complete and clearly 
included a power to erect poles on the highways of the 
respondent corporation without their consent. The appel
lants were the first company to undertake the distribution 
of Niagara power in the Province of Ontario. Their Dom
inion Act of incorporation gave them special rights to enable 
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them to carry out their undertaking which the Act declared 
to be for the general advantage of Canada. Sects. 12 and 
13 were referred to. It was contended that s. 90 of the 
Railway Act of 1888 did not apply, for s. 21 of the incor
porating Act only rendered it applicable to the appellant 
company and its undertakings so far as it was not incon
sistent with the provisions of the said Act. The ruling of 
the Court of Appeal that the consent of the muncipality 
was necessary defeated the object and intent of the Dom
inion Parliament in giving to the appellants their statutory 
powers. Further the provisions of s. 90, applicable to a 
railway company possessing powers ancillary to its main 
object of constructing and maintaining lines for the con
veyance of power or electricity, were not intended to apply 
to a company like the appellants, the main purpose of 
whose existence was to construct and maintain such lines 
in order to furnish electricity or power "through over along 
and across any public highway." Reference was made to 
City of Montreal v. Standard Light and Power Co. (1) 
It was not the intention of the Legislature by that section 
so completely to cut down the appellants' exercise of their 
special statutory powers as to make their very existence 
depend upon the will of the various municipalities within 
the territory which they were authorized to supply with 
electricity. If such intention had existed it would have 
been clearly expressed by apt words in the special Act. 
Even if the consent of the municipality were necessary 
it could not be arbitrarily withheld. No machinery exists 
for restraining a municipality from arbitrarily or improperly 
withholding its consent. The Board of Railway Com
missioners had no power to interfere, and had so determined 
in regard to the present contention. 

Sir R. Finlay, K.C., and T. A. Gibson, K.C., for the 
respondents, contended that there was no inconsistency 
between the provision in s. 90 of the Railway Act of 1888 as 
amended by s. 195 of the Railway Act of 1903 and s. 247 of 
the Railway Act of 1906, to the effect that the appellants 
must obtain the consent of the municipality concerned, and 
the provisions in ss. 12 and 13 of the appellants' incorporat
ing Act. Consequently s. 90 or its later substitute applies, 
and therefore the appellant company must as a condition 
precedent to the exercise of its statutory powers apply for 
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them to carry out their undertaking which the Act declared 
to be for the general advantage of Canada. Sects. 12 and 
13 were referred to. It was contended that s. 90 of the 
Railway Act of 1888 did not apply, for s. 21 of the incor
porating Act only rendered it applicable to the appellant 
company and its undertakings so far as it was not incon
sistent with the provisions of the said Act. The ruling of 
the Court of Appeal that the consent of the muncipality 
was necessary defeated the object and intent of the Dom
inion Parliament in giving to the appellants their statutory 
powers. Further the provisions of s. 90, applicable to a 
railway company possessing powers ancillary to its main 
object of constructing and maintaining lines for the con
veyance of power or electricity, were not intended to apply 
to a company like the appellants, the main purpose of 
whose existence was to construct and maintain such lines 
in order to furnish electricity or power "through over along 
and across any public highway." Reference was made to 
City of Montreal v. Standard Light and Power Co. (1) 
It was not the intention of the Legislature by that section 
so completely to cut down the appellants' exercise of their 
special statutory powers as to make their very existence 
depend upon the will of the various municipalities within 
the territory which they were authorized to supply with 
electricity. If such intention had existed it would have 
been clearly expressed by apt words in the special Act. 
Even if the consent of the municipality were necessary 
it could not be arbitrarily withheld. No machinery exists 
for restraining a municipality from arbitrarily or improperly 
withholding its consent. The Board of Railway Com
missioners had no power to interfere, and had so determined 
in regard to the present contention. 

Sir R. Finlay, K.C., and T. A. Gibson, K.C., for the 
respondents, contended that there was no inconsistency 
between the provision in s. 90 of the Railwav Act of 1888 as 
amended by s. 195 of the Railway Act of 1903 and s. 247 of 
the Railway Act of 1906, to the effect that the appellants 
must obtain the consent of the municipality concerned, and 
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and obtain the consent of the municipality which has juris
diction over the highway on which they propose to erect 
their poles and wires. Large powers were given to the 
appellants by their incorporating Act, and it was most 
necessary that such powers, exercisable as they were in 
large cities such as Toronto and Montreal, should be exer
cised under adequate supervision. The respondents were 
entitled and bound in the interests of public safety to stop 
the unauthorized erection of poles and electric wires in the 
town of North Toronto. The appellants should have 
applied for the respondents' consent; if they had failed to 
obtain it, they should have applied to the Railway Board. 
The effect of the sections cited when read together is to 
give to the respondents in the first instance, and to the 
Railway Board on appeal, the power to decide whether 
the proposed poles would incommode the public use of the 
streets. I t was not suggested that the respondents had in 
order to preserve such public user attempted to impose any 
unfair conditions on the appellants, in which case there 
would have been a remedy by appeal to the Railway Board 
under the incorporated provisions of s. 247 of the Railwav 
Act of 1906. 

Nesbitt, K.C., in reply. 
The judgment of their Lordships was delivered by 

VISCOUNT HALDANE L.C. The question raised by this 
appeal is whether the appellants may enter upon the streets 
of the town of North Toronto for the purpose of erecting 
poles to carry power lines for the conveyance of electricity. 
Chancellor Boyd, the trial judge, decided that they had 
such power, but subject to compliance with certain con
ditions. The Court of Appeal of Ontario reversed his judg
ment, holding that the appellants had no such power unless 
they had first obtained the leave and licence of the respon
dents. The only question which arises is as to the necessity 
of such leave and licence, and the argument depends 
entirely upon the construction of certain statutes of the 
Parliament of Canada. By their Act of incorporation, 
which was passed by the Parliament of the Dominion in 
1902, the appellants were given powers which, if not cut 
down by other legislation, are sufficient to justify their 
action. The material provisions of the Act of incorporation 
may be summarized as follows. By s. 12 the appellants 
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and obtain the consent of the municipality which has juris
diction over the highway on which they propose to erect 
their poles and wires. Large powers were given to the 
appellants by their incorporating Act, and it was most 
necessary that such powers, exercisable as they were in 
large cities such as Toronto and Montreal, should be exer
cised under adequate supervision. The respondents were 
entitled and bound in the interests of public safety to stop 
the unauthorized erection of poles and electric wires in the 
town of North Toronto. The appellants should have 
applied for the respondents' consent; if they had failed to 
obtain it, they should have applied to the Railway Board. 
The effect of the sections cited when read together is to 
give to the respondents in the first instance, and to the 
Railway Board on appeal, the power to decide whether 
the proposed poles would incommode the public use of the 
streets. It was not suggested that the respondents had in 
order to preserve such public user attempted to impose any 
unfair conditions on the appellants. in which case then' 
would have been a remedy by appeal to the Railway Board 
under the incorporated provisions of s. 247 of the Railway 
Act of 1906. 

Nesbitt, K.C., in reply. 
The judgment of their Lordships was delivered by 

VrscouNT HALDANE L.C. The question raised by this 
appeal is whether the appellants may enter upon the streets 
of the town ·of North Toronto for the purpose of erecting; 
poles to carry power lines for the conveyance of electricity. 
Chancellor Boyd, the trial judge. decided that they had 
such power, but subject to compliance with certain con
ditions. The Court of Appeal of Ontario reversed his judg
ment. holding that the appellants had no such power unless 
they had first obtained the leave and licence of the respon
dents. The only question which arises is as to the necessity 
of such leave and licence, and the argument depends 
entirely upon the construction of certain statutes of the 
Parliament of Canada. By their Act of incorporation. 
which was passed by the Parliament of the Dominion in 
1902, the appellants were given powers which. if not cut 
down by other legislation, are sufficient to justify their 
action. The material provisions of the Act of incorporation 
may be summarized as follows. By s. 12 the appellants 
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were, among other things, empowered to establish works 
for the production and sale of electricity, and to construct 
the lines of wire and poles which they might require. They 
were enabled to conduct and supply electrical power and 
to conduct it along wires at any places through, over, along, 
or across any public highway, and to enter upon any lands 
on either side of their wires or conduits, and remove trees 
or other obstructions, as well as to enter on private property 
and take such parts of it as were necessary for their lines 
of wire, poles, or conduits. In the event of the company 
taking private property, which they were empowered to do, 
certain provisions of the Railway Act, which by a sub
sequent section were incorporated, were, in case of dis
agreement or of questions as to damages, to apply. 

By s. 13 the appellants were given power to erect poles 
and construct trenches and conduits and to do all things 
necessary for the transmission of power, heat, or light, as 
fully as circumstances might require, provided the same 
were so constructed as not to incommode the public use of 
streets, highways, or public places, and they were made 
responsible for all damage caused by them in the carrying 
out or maintenance of these works. 

By s. 18 the appellants were empowered to make surveys 
and a map of the lands through or under which these works 
were to pass or be operated, they were empowered to make 
a book of reference for the works, and to deposit it, as 
required by the Railway Act with respect to plans and 
surveys, by sections or portions less than the whole length 
of the works, and on such deposit of the map or plan or 
book of reference of any such section or portion all the 
sections of the Railway Act were to apply as if the surveys 
and levels had been taken of the lands through or under 
which the whole of the works were to pass and the book 
of reference for the whole had been deposited. 

By s. 21, ss. 40 to 61, s. 90, ss. 93 to 98, and ss. 136 to 169 
of the then Railway Act, 1888, as amended by the Railway 1912 A.C. 
Act, 1899, were to apply to the appellants and their under- p ' 
takings in so far as these sections were not inconsistent 
with the provisions of the Act of incorporation, and subject 
to the provision that wherever in the Railway Act the word 
"company" occurred it should mean the company by the 
Act of incorporation incorporated, and that wherever in the 
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were, among other things, empowered to establish works 
for the production and sale of electricity, and to construct 
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were enabled to conduct and supply electrical power and 
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or across any public highway, and to enter upon any lands 
on either side of their wires or conduits, and remove trees 
or other obstructions, as well as to enter on private property 
and take such parts of it as were necessary for their lines 
of wire, poles, or conduits. In the event of the company 
taking private property, which they were empowered to do, 
certain provisions of the Railway Act, which by a sub
sequent section were incorporated, were, in case of dis
agreement or of questions as to damages, to apply. 

By s. 13 the appellants were given power to erect poles 
and construct trenches and conduits and to do all things 
necessary for the transmission of power, heat, or light, as 
fully as circumstances might require, provided the same 
were so constructed as not to incommode the public use of 
streets, highways, or public places, and they were made 
responsible for all damage caused by them in the carrying 
out or maintenance of these works. 

By s. 18 the appellants were empowered to make surveys 
and a map of the lands throu~h or under which these works 
were to pass or be operated, they were empowered to make 
a book of reference for the works, and to deposit it, as 
required by the Railway Act with respect to plans and 
surveys, by sections or portions less than the whole length 
of the works, and on such deposit of the map or plan or 
book of reference of any such section or portion all the 
sections of the Railway Act were to apply as if the surveys 
and levels had been taken of the lands through or under 
which the whole of the works were to pass and the book 
of reference for the whole had been deposited. 

By s. 21, ss. 40 to 61, s. 90, ss. 93 to 98, and ss. 136 to 169 
of the then Railway Act, 1888, as amended by the Railway 
Act, 1899, were to apply to the appellants and their under
takings in so far as these sections were not inconsistent 
with the provisions of the Act of incorporation, and subject 
to the provision that wherever in the Railway Act the word 
"company" occurred it should mean the company by the 
Act of incorporation incorporated, and that wherever in the 
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Railway Act the word "railway" occurred it should, unless 
the context otherwise required, and in so far as it applied 
to the provisions of the Act of incorporation, mean the 
works, conduits, lines, cables, or other works thereby auth
orized to be constructed. 

The only one of the above sections of the Railway Act 
which affects this case is s. 90. 

The Act of incorporation appears to their Lordships to 
give to the appellants, unless the powers which it prima 
facie confers are restricted by the Railway Act, very large 
powers which entitle the appellants to succeed in the present 
action. If it can be taken by itself their Lordships are of 
opinion that the Act shews that the Parliament of Canada 
treated the company, the works of which were expressly 
declared to be for the general advantage of Canada, and so 
brought within s. 91 of the British North America Act, as 
proper to be entrusted with freedom to interfere with muni
cipal and private rights. For this there may well have been, 
on the balance of advantages, good reason—the purpose of 
the company being to bring electric power from Niagara 
Falls to parts of Canada, to reach which its lines would 
have to pass through a series of municipal areas. To make 
its powers of entry subject to the veto of each municipality 
might mean failure to achieve its purpose. It is, therefore, 
not surprising that a pioneer company such as this should 
have been given large powers. 

But while prima facie such powers were given, their 
Lordships collect from other legislation of the period that 
the Legislature was fully aware of the difficulties of giving 
such powers without restriction, and that the question of 
safeguards was present to the minds of the draftsmen. 
Companies which had power to bring electrical power and 
wires into Canadian cities might prove a serious danger to 
the public. The evidence in the present case shews the 
peril to the safety and the lives and property of the inhabit
ants of a populous district which a high voltage, such as 
that of a power company, might occasion. The Parliament 
of Canada, not unnaturally anxious to avoid dangers of 
this kind, accordingly passed general statutes conferring 
upon municipal authorities large powers of control. Sect. 90 
of the Railway Act, 1888, wTas amended by the Railway Act, 
1899, which added to it a sub-section illustrative of this 
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orized to be constructed. 
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give to the appellants, unless the powers which it prima 
facie confers are restricted by the Railway Act, very large 
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action. If it can be taken by itself their Lordships are of 
opinion that the Act shews that the Parliament of Canada 
treated the company, the works of which were expressly 
declared to be for the general advantage of Canada, and so 
brought within s. 91 of the British North America Act, as 
proper to be entrusted with freedom to interfere with muni
cipal and private rights. For this there may well have been, 
on the balance of advantages, good reason-the purpose of 
the company being to bring electric power from Niagara 
Falls to parts of Canada, to reach which its lines would 
have to pass through a series of municipal areas. To make 
its powers of entry subject to the veto of each municipality 
might mean failure to achieve its purpose. It is, therefore, 
not surprising that a pioneer company such as this should 
have been given large powers. 

But while prima facie such powers were given, their 
Lordships collect from other legislation of the period that 
the Legislature was fully aware of the difficulties of giving 
such powers without restriction, and that the question of 
safeguards was present to the minds of the draftsmen. 
Companies which had power to bring electrical power and 
wires into Canadian cities might prove a serious danger to 
the public. The evidence in the present case shews the 
peril to the safety and the lives and property of the inhabit
ants of a populous district which a high voltage, such as 
that of a power company, might occasion. The Parliament 
of Canada, not unnaturally anxious to avoid dangers of 
this kind, accordingly passed general statutes conferring 
upon municipal authorities large powers of control. Sect. 90 
of the Railway Act, 1888, was amended by the Railway Act. 
1899, which added to it a sub-section illustrative of this 

Scott Reid
Rectangle



AND PRIVY COUNCIL 647 

kind of control. The new sub-section enacted that when 
any company had power by any Act of the Parliament of 
Canada to construct and maintain lines of telegraph or 
telephone, or for the conveyance of light, heat, power, or 
electricity, such company -might, with the consent of the 
municipal council or other authority having jurisdiction 
over any highway, square, or other public place, enter 
thereon for the purpose of exercising such power, and break 
up and open any highway, square, or other public place. 
Certain further restrictions on the manner of exercise of 
these powers by the company then follow. 

If the powers conferred by this section displaced the less 
restricted powers of entering without any consent conferred 
by the Act of incorporation the appellants are in the wrong. 
Their Lordships have, therefore, to determine this question. 
They have to bear in mind that a Court of justice is not 
entitled to speculate as to which of two conflicting policies 
was intended to prevail, but must confine itself to the con
struction of the language of the relevant statutes read as 
a whole. 

The general Railway Act of 1888, as amended by that of 
1899, was repealed and re-enacted with some modifications 
by the Railway Act of 1903, and this Act was in its turn 
repealed and re-enacted, again with some modifications, by 
the Railway Act of 1906. The Interpretation Act (R.S.C. 1, 
s. 20) provides that in such a case any reference in any 
unrepealed Act (e.g., in the present case the Act of incor
poration) to a repealed Act is to be construed as a reference 
to the provisions of the substituted Act (in this case the 
Act of 1906), and that, if there is no provision in the sub
stituted Act relating to the same subject-matter, the 
repealed Act is to stand good and be read as unrepealed 
in so far, and in so far only, as is necessary to give effect 
to it. 

Turning then to the general Railway Act of 1906 in order 
to see what light its language throws on the question 
whether the powers originally conferred in 1902 by the Act 
of incorporation still stand unrestricted, the first observation 
to be made is that the draftsman has used language which 
expresses an intention to save all such powers. 
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By the definition section (2) "company" means a railway 
company, and "special Act" means any Act under which 
the company has authority to construct or operate a rail
way, or which is enacted with special reference to such 
railway. By s. 3 the general Act is to be construed as 
incorporated with the special Act, and, unless otherwise 
provided in the general Act, where the provisions of the 
general Act and of any special Act passed by the Parlia
ment of Canada relate to the same subject-matter the 
provisions of the special Act shall, in so far as is necessary 
to give effect to such special Act, be taken to override the 
provisions of the general Act. By s. 4, if in any special 
Act passed by the Parliament of Canada previously to 
February 1, 1904, it is enacted that any provision of the 
Railway Act, 1888, or other general Railway Act in force 
at the time of the passing of such special Act, is excepted 
from incorporation therewith, or if the application of any 
such provision is, by such special Act, extended, limited, 
or qualified, the corresponding provision of the general 
Act is to be taken to be excepted, extended, limited, or 
qualified, in like manner. By s. 247, when any company is 
empowered by special Act of the Parliament of Canada to 
construct, operate, and maintain lines of telegraph or tele
phone or for the conveyance of light, heat, power, or 
electricity, the company may, with the consent of the 
municipal council or other authority having jurisdiction 
over any highway, square, or other public place, enter 
thereon for the purpose of exercising its powers, and may, 
subject to certain restrictions, break up the ground. If the 
company cannot obtain leave from the municipality it 
may apply to the Board of Railway Commissioners, and 
the Board has discretion to grant such leave. 

Sect. 248 specially defines the word "company," for the 
purposes of that particular section, to include a telephone 
company, and imposes restrictions on the powers of such 
companies to construct, maintain, or operate their lines 
of telephone upon, along, across, or under any highway, 
square, or other public place in any city, town, or village, 
without the consent of the municipality. The materiality 
of this section, which is to apply notwithstanding any 
provision of any Act of the Parliament of Canada, is that 
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company, and "special Act" means any Act under which 
the company has authority to construct or operate a rail
way, or which is enacted with special reference to such 
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provided in the general Act, where the provisions of the 
general Act and of any special Act passed by the Parlia
ment of Canada relate to the same subject-matter the 
provisions of the special Act shall, in so far as is necessary 
to give effect to such special Act, be taken to override the 
provisions of the general Act. By s. 4, if in any special 
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empowered by special Act of the Parliament of Canada to 
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phone or for the conveyance of light, heat, power, or 
electricity, the company may, with the consent of the 
municipal council or other authority having jurisdiction 
over any highway, square, or other public place, enter 
thereon for the purpose of exercising its powers, and may, 
subject to certain restrictions, break up the ground. If the 
company cannot obtain leave from the municipality it 
may apply to the Board of Railway Commissioners, and 
the Board has discretion to grant such leave. 

Sect. 248 specially defines the word "company," for the 
purposes of that particular section, to include a telephone 
company, and imposes restrictions on the powers of such 
companies to construct, maintain, or operate their lines 
of telephone upon, along, across, or under any highway, 
square, or other public place in any city, town, or village. 
without the consent of the municipality. The materiality 
of this section, which is to apply notwithstanding any 
provision of any Act of the Parliament of Canada, is that 
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it shews that where the Legislature intended to interfere 
with the powers of companies other than railway companies 
it did so by special provision. 

Sect. 247, in the opinion of their Lordships, applies, so 
far as the wording of the section itself is concerned, only 
to companies within the definition clause, that is to railway 
companies. Railway companies may have powers to con
struct lines of telegraph or telephone, or for the conveyance 
of light, heat, power, or electricity. When they have such 
powers, and no special power to enter on municipal prop
erty, the section empowers them to do so, if the muni
cipality consents, and under restrictions. But if by its 
special Act the railway company has been in terms given 
larger and less restricted powers of the same kind, ss. 3 and 
4 already referred to shew that these special powers are 
saved. An exception to this appears in sub-s. (g) of s. 247, 
where the Board of Railway Commissioners is given juris
diction to abrogate rights given by the special Act to the 
extent of requiring the lines to be placed underground. 

As to this sub-section, two observations must be made. 
The first is that no question of its application is raised in 
this litigation. The second is that the application of the 
sub-section is excluded by the wording of s. 21 of the Act 
of incorporation I t is inconsistent with the provisions of 
that Act, for it is in reality only one of the provisions of the 
Railway Act of 1906 relating to railway companies, and is 
therefore excluded. 

The only way in which s. 247 of the Railway Act of 1906 
is applicable to the appellants is by the language in which 
it is made applicable by s. 21 of their special Act. But if 
the provisions of s. 90 of the Railway Act, 1888, as amended 
by the Railway Act, 1899. and in substance re-enacted with 
additions by the Railway Acts, 1903 and 1906, are, as 
appears to be the case, kept alive by the Interpretation Act, 
these provisions are declared 'by s. 21 of the special Act 
applicable only in so far as they are not inconsistent with 
the provisions of that Act. Moreover, the definitions of 
"company" and "railway" in s. 21 make ss. 3 and 4 of the 
Railway Act, 1906, apply, so that the provisions of the 
appellants' Act of incorporation override and extend the 
provisions of s. 247. In the result it appears to their Lord
ships that the powers conferred by ss. 12 and 13 of the Act 
of incorporation of 1902 remain intact. 
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In the Courts below the trial judge decided in favour 
of the appellants on the question of power to enter and erect 
their poles without consent. A point was discussed as to 
the deposit of plans under s. 18 which it is now agreed 
does not arise. 

The Court of Appeal took a different view. They held 
that the general restrictions imposed by s. 90 of the Act 
of 1888, as amended by the Act of 1899, and by s. 247 of 
the Act of 1906, were not inconsistent with the provisions 
of ss. 12 and 13 of the Act of incorporation. 

For these reasons their Lordships cannot agree with this 
opinion. They will therefore humbly advise His Majesty 
that this appeal should be allowed, and that it should be 
declared that the appellants are entitled to a declaration 
that they are at liberty to erect poles for the purpose of 
stringing transmission or power wires along Eglinton 
Avenue without the consent of the respondents, and to 
have the latter restrained from interfering with them in 
doing so. The respondents must pay the costs of this 
appeal and in the Courts below. 

Solicitors for appellants: Charles Russell & Co. 

Solicitors for respondents: Blake & Redden. 
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[PRIVY COUNCIL.] 

IN THE MATTER OF A REFERENCE TO THE 
SUPREME COURT OF CANADA OF CERTAIN 
QUESTIONS CONCERNING MARRIAGE. 

ON APPEAL F R O M T H E S U P R E M E COURT OF CANADA. 

British North America Act, ss. 91 and 92—Construction—Jurisdiction of 
the Provincial Legislature—Solemnization of Marriage. 

Under ss. 91 and 92 of the British North America Act, 1867, the exclusive 
power conferred on the provincial Legislature to make laws relating to 
the solemnization of marriage in the province operates by way of 
exception to the exclusive jurisdiction as to its validity conferred 
upon the Dominion, and enables the provincial Legislature to enact 
conditions as to solemnization, and in particular as to the right to 
perform the ceremony, which may affect the validity of the contract. 

* Present:—VISCOUNT HALDANE, L.C., EARL OP HALSBURY, LORD 
MACNAGHTEN, LORD ATKINSON, LORD SHAW OF DUNFERMLINE, and LORD 
C H I E F BARON PALLES. 

650 

J.C. 
1912 .._,__, 

ToRONTO 
AND 

NrAGARA 
PowER 

COMPANY 
v. 

NoRTH 
TORONTO 
CORPORA

TIOX. 

J.C.* 
1912 

July 22, 23, 
29. 

1912A.C. 
p.880. 

HOUSE OF LORDS 
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APPEAL by special leave from opinions given by the 
Supreme Court of Canada (June 17, 1912) in answer to 
three questions submitted by the Governor-General in 
Council under s. 60 of the Supreme Court Act. 

The questions and the answers of the Court thereto are 
set out in the judgment of their Lordships. 

The issue with which they dealt was whether the Domin
ion Parliament had power to set aside any limitation of 
authority imposed by a province in regard to the perform
ance of a marriage ceremony and to substitute therefor a 
general authority which should be applicable to all cases, 
whatever the religious beliefs of the parties to the marriage 
or of the person authorized to perform the ceremony. 

The Government of the Dominion of Canada appointed 
counsel to argue both sides of the questions submitted; the 
Attorney-General for the Province of Quebec also appeared 
before the Supreme Court and the Judicial Committee; 
and the Attorney-General for the Province of Ontario 
appeared before the latter tribunal. 

Nesbitt, K.C., and Geoffrey Lawrence (Lafleur, K.C., 
with them), in support of the Dominion Parliament's juris
diction to enact the proposed Bill in whole or in part, and 
to enact remedial legislation in manner contemplated by 
the third question, contended that legislation concerning 
the contract of marriage, its validity and the capacity of 
the parties thereto, was by s. 91 of the British North 
America Act exclusively assigned to the Dominion. They 
further contended that under s. 92 the provincial Legisla
tures could only deal with the solemnization of marriage, 
which on its true construction meant the regulation of the 
evidentiary or religious formalities by which the contract 
is to be authenticated or sanctified. They referred to s. 91, 
sub-s. 26, and s. 92, sub-s. 12, and s. 93, and submitted that 
the word marriage must be construed in its widest sense as 
meaning the whole contract of marriage independent of 
formalities which are separable therefrom: see Dalrymple 
v. Dalrymple. (1) In that sense solemnization follows on 
a completed contract declared by the Dominion to be valid, 
and the jurisdiction assigned to the province was not 
intended to carry with it the power of impairing or destroy
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the contract of marriage, its validity and the capacity of 
the parties thereto, was by s. 91 of the British North 
America Act exclusively assigned to the Dominion. They 
further contended that under s. 92 the provincial Legisla
tures could only deal with the solemnization of marriage, 
which on its true construction meant the regulation of the 
evidentiary or religious formalities by which the contract 
is to be authenticated or sanctified. They referred to s. 91, 
sub-s. 26, and s. 92, sub-s. 12, and s. 93, and submitted that 
the word marriage must be construed in its widest sense as 
meaning the whole contract of marriage independent of 
formalities which are separable therefrom: see Dalrymple 
v. Dalrymple. (1) In that sense solemnization follows on 
a completed contract declared by the Dominion to be valid, 
and the jurisdiction assigned to the province was not 
intended to carry with it the power of impairing or destroy-

Cl) (1811) 2 Hagg. Cons. 54, 61. 
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JC. ing the validity of the contract. The object of the proposed 
J ^ Bill was to prevent the province from doing so. If the 

MABRIAGE Bill were passed the province could still impose formalities 
LEGISLA- a n c[ exact penalties from either the parties or the officials 
CANADA,

 o r both for failure to comply with them, but it would not 
in re.' be able to make the validity of the marriage dependent on 

their due performance. The existing Marriage Act (R.S.C., 
1906, c. 105) is consistent with this construction, and the 
proposed Bill to amend it is along the same line. To hold 
that the Bill was ultra vires of the Dominion would render 
the power of the Dominion over marriage illusory, contrary 
to the plain intention of the British North America Act: 
see Tennant v. Union Bank of Canada. (1) The Dominion 
Parliament is the only legislative body which has the power 
to enact remedial legislation validating marriages solem
nized in the different provinces of Canada. 

Arnoldi, K.C., for the Province of Ontario, said that he 
was instructed to read the following memorandum:-— 
"While of opinion that it is difficult to give an unqualified 

1912 A C y e s o r n o *° a n y o n e °^ ^ e Q u e s t i ° n s submitted, and that 
p. 882.' the law is difficult to determine, the Province of Ontario 

favors a uniform general law for the Dominion, if so framed 
that the legislative authority of the province in relation 
to the solemnization of marriage is not thereby violated, 
and the Province of Ontario adopts so much of the argu
ment of counsel as is consistent with the view above 
expressed and no more. The Province of Ontario considers 
that an Act of Parliament which renders valid throughout 
the Dominion marriages performed in a province by persons 
legally authorized by such province would result in con
solidating and perfecting provincial authority throughout 
Canada, and in this view the passing of such an Act by the 
Dominion Parliament would enlarge rather than encroach 
upon provincial jurisdiction." 

Hellmuth, K.C. {Mignault, K.C., with him), contended 
that the answers given by the majority of the Court to 
questions 1 and 3 were correct. There is a broad distinction 
between marriage and the solemnization of marriage. The 
Dominion has exclusive power to legislate as to the com
petence of parties to contract marriage, its obligatory force, 

(1) [1894] A.C. 31, 45, 47. 
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ing the validity of the contract. The object of the proposed 
Bill was to prevent the province from doing so. If the 
Bill were passed the province could still impose formalities 
and exact penalties from either the parties or the officials 
or both for failure to comply with them, but it would not 
be able to make the validity of the marriage dependent on 
their due performance. The existing Marriage Act (R.S.C., 
1906, c. 105) is consistent with this construction, and the 
proposed Bill to amend it is along the same line. To hold 
that the Bill was ultra vires of the Dominion would render 
the power of the Dominion over marriage illusory, contrary 
to the plain intention of the British North America Act: 
see Tennant v. Union Bank of Canada. (I) The Dominion 
Parliament is the only legislative body which has the power 
to enact remedial legislation validating marriages solem
nized in the different provinces of Canada. 

Arnoldi, K.C., for the Province of Ontario, said that he 
was instructed to read the following memorandum:
"While of opinion that it is difficult to give an unqualified 
yes or no to any one of the questions submitted, and that 
the law is difficult to determine, the Province of Ontario 
favors a uniform general law for the Dominion, if so framed 
that the legislative authority of the province in relation 
to the solemnization of marriage is not thereby violated, 
and the Province of Ontario adopts so much of the argu
ment of counsel as is consistent with the view above 
expressed and no more. The Province of Ontario considers 
that an Act of Parliament which renders valid throughout 
the Dominion marriages performed in a province by persons 
legally authorized by such province would result in con
solidating and perfecting provincial authority throughout 
Canada, and in this view the passing of such an Act by the 
Dominion Parliament would enlarge rather than encroach 
upon provincial jurisdiction." 

Hellmuth, K.C. (Mignault, K.C., with him), contended 
that the answers given by the majority of the Court to 
questions 1 and 3 were correct. There is a broad distinction 
between marriage and the solemnization of marriage. The 
Dominion has exclusive power to legislate as to the com
petence of parties to contract marriage, its obligatory force, 

(1) [1894] A.C. 31, 45, 47. 
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the status of the parties to it thereafter, its effect upon J-C. 
the status of the children, and the power of dissolving the ^J^ 
tie when entered into. The province has exclusive power MARBIAGE 
of regulating the form of the ceremony. The proposed LBOISLA-
Bill before the Dominion Parliament assumed to deal CANADA, 
therewith and was consequently ultra vires. Reference in re. 
was made to Citizens Insurance Go. of Canada v. Parsons 
(1); Swifte v. Attorney-General for Ireland. (2) By the 
Civil Code of the Province of Quebec the marriage of 
Roman Catholics can be validly solemnized only before a 
Roman Catholic priest. At a mixed marriage also the 
presence of a Roman Catholic priest is necessary, and the 
Dominion has no jurisdiction to interfere therewith by a 
law regulating the mode of celebration. Reference was 
made to Beamish v. Beamish (3); Brook v. Brook. (4) 

R. C. Smith, K.C., and Geoffrion, K.C., for the Attorney-
General for the Province of Quebec, contended that the 
proposed Bill was ultra vires of the Dominion. The general 
subject "marriage and divorce" has been assigned to the 1912AC 
Dominion. Out of this subject a small division, "solem- p-883. 
nization of marriage in the province," has been carved and 
assigned to the provinces. Solemnization is therefore 
expressly excepted from the general words "marriage and 
divorce" and cannot by any true rule of construction be 
held to be included therein. It would defeat the purpose 
of the British North America Act if the Dominion legis
lative authority should be held in this case to overlap the 
provincial authority. Hodge v. The Queen (5) was the 
first case in which a rule was laid down as to a subject 
falling within both ss. 91 and 92 and does not apply to the 
circumstances of this case. Reference was made to the 
existing legislation on the subject of the solemnization of 
marriage and its formalities, and it was contended that 
solemnization in the British North America Act of 1867 
must have the same meaning that it had in all previous 
enactments: see Ordonnance de Blois, Mai, 1579; Edit, de 
Henri IV., Decembre, 1606; Quebec Act 1774 (imperial), 
14 Geo. 3, c. 83, s. 8; the Constitutional Act, 31 Geo. 3, 
c. 31, s. 33 (imperial); and the following Acts of Lower 
Canada: 44 Geo. 3, c. 2; 1 Geo. 4, c. 19; 7 Geo. 4, c. 2; 

(1) (1881) 7 App Cas. 96. (3) (1861) 9 H.L.C. 274, 348. 
(2) 1912 A.C. p. 276. (4) (1861) 9 H.L.C. 193, 223. 

(5) (1883) 9 App. Cas. 117, 130. 
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the status of the parties to it thereafter, its effect upon 
the status of the children, and the power of dissolving the 
tie when entered into. The province has exclusive power 
of regulating the form of the ceremony. The proposed 
Bill before the Dominion Parliament assumed to deal 
therewith and was consequently ultra vires. Reference 
was made to Citizens Insurance Go. of Canada v. Parsons 
(1); Swifte v. Attorney-General for Ireland. (2) By the 
Civil Code of the Province of Quebec the marriage of 
Roman Catholics can be validly solemnized only before a 
Roman Catholic priest. At a mixed marriage also the 
presence of a Roman Catholic priest is necessary, and the 
Dominion has no jurisdiction to interfere therewith by a 
law regulating the mode of celebration. Reference was 
madt: to Beamish v. Beamish (3); Brook v. Brook. ( 4) 

R. C. Smith, K.C., and Geoffrion, K.C., for the Attorney
General for the Province of Quebec, contended that the 
proposed Bill was ultra vires of the Dominion. The general 
subject ''marriage and divorce" has been assigned to the 
Dominion. Out of this subject a small division, "solem
nization of marriage in the province," has been carved and 
assigned to the provinces. Solemnization is therefore 
expressly excepted from the general words "marriage and 
divorce" and cannot by any true rule of construction be 
held to be included therein. It would defeat the purpose 
of the British North America Act if the Dominion legis
lative authority should be held in this case to overlap the 
provincial authority. Hodge v. The Queen (5) was the 
first case in which a rule was laid down as to a subject 
falling within both ss. 91 and 92 and does not apply to the 
circumstances of this case. Reference was made to the 
existing legislation on the subject of the solemnization of 
marriage and its formalities, and it was contended that 
solemnization in the British North America Act of 1867 
must have the same meaning that it had in all previous 
enactments: see Ordonnance de Blois, Mai, 1579; Edit. de 
Henri IV., Decembre, 1606; Quebec Act 1774 (imperial). 
14 Geo. 3, c. 83, s. 8; the Constitutional Act, 31 Geo. 3, 
c. 31, s. 33 (imperial); and the following Acts of Lower 
Canada: 44 Geo. 3, c. 2; 1 Geo. 4, c. 19; 7 Geo. 4, c. 2; 

(1) (1881) 7 App Cas. 96. (3) (1861) 9 H.L.C. 274, 348. 
(2) 1912 A.C. p. 276. (4) (1861) 9 H.L.C. 193, 223. 

(5) (1883) 9 App. Cas. 117, 130. 
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J-C. 23 Vict. c. 11; Consol. Stat., 1861, c. 20, ss. 16, 17, 18; 
H _ Civil Code of Lower Canada, 1866, arts. 128, 135. Solem-

MABMAGB nization is not a mere formality, it is an essential part of 
TIONIN" marriage, and that view of it must have been present to the 
CAKADA, minds of the framers of the Act of 1867. The Bill is 

nre' therefore ultra vires the Dominion Parliament: see Bank 
of Toronto v. Lambe (1) ; City of Fredericton v. The 
Queen (2); Citizens Insurance Co. v. Parsons (3) ; 
Attorney-General for Ontario v. Hamilton Street Railway 
(4); Attorney-General for Canada v. Attorneys-General 
for the Provinces of Ontario, Quebec, and Nova Scotia (5) ; 
City of Montreal v. Montreal Street Railway (6). 

Nesbitt, K.C., replied, contending that under the true 
construction of ss. 91 and 92 solemnization in the latter 

1912 A.C. section cannot be so construed as to cut down the juris-
p.884. diction of the Dominion under s. 91 as to the validity of 

marriage and the status of the contracting parties. 
The judgment of their Lordships was delivered by 

1912 VISCOUNT HALDANE L.C. The questions to be decided 
July 29. a r | g e o n a n appeal for which special leave was given, from 

the answers returned by the Supreme Court of Canada to 
certain questions submitted by the Government of Canada 
pursuant to s. 60 of the Supreme Court Act. 

The questions so submitted were the following:— 
1. (a) Has the Parliament of Canada authority to enact, 

in whole or in part, Bill No. 3 of the First Session of the 
Twelfth Parliament of Canada, intituled "An Act to amend 
the Marriage Act"? 

The Bill provides as follows:— 
"(1.) The Marriage Act, Chapter 105 of the Revised 

Statutes, 1906, is amended by adding thereto the following 
section:— 

"(3.) Every ceremony or form of marriage heretofore or 
hereafter performed by any person authorised to perform 
any ceremony of marriage by the laws of the place where 
it is performed, and duly performed according to such laws, 

(1) (1887) 12 App. Cas. 575, 587. (4) [1903] A.C. 524. 
(2) (1880) 3 Can. S.C.R.505,568. (5) [1898] A.C. 700. 
(3) 7 App. Cas. 96, 100, 108. (6) 1912 A C. p. 333. 
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23 Vict. c. 11; Consol. Stat., 1861, c. 20, ss. 16, 17, 18; 
Civil Code of Lower Canada, 1866, arts. 128, 135. Solem
nization is not a mere formality, it is an essential part of 
marriage, and that view of it must have been present to the 
minds of the framers of the Act of 1867. The Bill is 
therefore ultra vires the Dominion Parliament: see Bank 
of Toronto v. Lambe (I); City of Fredericton v. The 
Queen (2); Citizens Insurance Co. v. Parsons (3); 
Attorney-General for Ontario v. Hamilton Street Railway 
( 4) ; Attorney-General for Canada v. Attorneys-General 
for the Provinces of Ontario, Quebec, and Nova Scotia (5); 
City of Montreal v. Montreal Street Railway (6). 

N esbitt, K.C., replied, contending that under the true 
construction of ss. 91 and 92 solemnization in the latter 
section cannot be so construed as to cut down the juris
diction of the Dominion under s. 91 as to the validity of 
marriage and the status of the contracting parties. 

The judgment of their Lordships was delivered by 

VrscouNT HALDANE L.C. The questions to be decided 
arise on an appeal, for which special leave was given, from 
the answers returned by the Supreme Court of Canada to 
certain questions submitted by the Government of Canada 
pursuant to s. 60 of the Supreme Court Act. 

The questions so submitted were the following:-
1. (a) Has the Parliament of Canada authority to enact, 

in whole or in part, Bill No. 3 of the First Session of the 
Twelfth Parliament of Canada, intituled "An Act to amend 
the Marriage Act"? 

The Bill provides as follows:-
,, (I.) The Marriage Act, Chapter 105 of the Revised 

Statutes, 1906, is amended by adding thereto the following 
section:-

" (3.) Every ceremony or form of marriage heretofore or 
hereafter performed by any person authorised to perform 
any ceremony of marriage by the laws of the place where 
it is performed, and duly performed according to such laws, 

(1) (1887) 12 App. Cas. 575, 587. 
(2) (1880) 3 Can. S.C.R. 505, 568. 
(3) 7 App. Cas. 96, 100, 108. 

(4) [1903] A.C. 524. 
(5) [1898] A.C. 700. 
(6) 1912 A C. p. 333. 
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shall everywhere within Canada be deemed to be a valid 
marriage, notwithstanding any differences in the religious 
faith of the persons so married and without regard to the 
religion of the person performing the ceremony." 

"(2.) The rights and duties, as married people of the 
respective persons married as aforesaid, and of the children 
of such marriage, shall be absolute and complete, and no 
law or canonical decree or custom of or in any Province 
of Canada shall have any force or effect to invalidate or 
qualify any such marriage or any of the rights of the said 
persons or their children in any manner whatsoever." 

(b) If the provisions of the said Bill are not all within 
the authority of the Parliament of Canada to enact, which, 
if any, of the provisions are within such authority? 

2. Does the law of the Province of Quebec render null 
and void, unless contracted before a Roman Catholic priest, 
a marriage that would otherwise be legally binding, which 
takes place in such Province, 

(a) between persons who are both Roman Catholics, or 
(b) between persons one of whom, only, is a Roman 

Catholic. 
3. If either (a) or (b) of the last preceding question is 

answered in the affirmative, or if both of them are answered 
in the affirmative, has the Parliament of Canada authority 
to enact that all such marriages, whether 

(a) heretofore solemnized, or 
(b) hereafter to be solemnized, 

shall be legal and binding? 
The answers of the learned judges of the Supreme Court 

were in substance to the following effect:— 
1. As to the first question the Chief Justice, Davies J., 

Duff J., and Anglin J. were of opinion that the proposed 
legislation was ultra vires of the Parliament of Canada. 
Idington J. differed. 

2. As to the second question all the learned judges con
curred in holding that the law of Quebec does not render 
null and void unless contracted by a Roman Catholic priest 
a marriage which takes place in that province between 
persons one of whom only is a Roman Catholic. As to the 
validity of such marriages between persons who are both 
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shall everywhere within Canada be deemed to be a valid 
marriage, notwithstanding any differences in the religious 
faith of the persons so married and without regard to the 
religion of the person performing the ceremony." 

"(2.) The rights and duties, as married people of the 
respective persons married as aforesaid, and of the children 
of such marriage, shall be absolute and complete, and no 
law or canonical decree or custom of or in any Province 
of Canada shall have any force or effect to invalidate or 
qualify any such marriage or any of the rights of the said 
persons or their children in any manner whatsoever." 

(b) If the provisions of the said Bill are not all within 
the authority of the Parliament of Canada to enact, which, 
if any, of the provisions are within such authority? 

2. Does the law of the Province of Quebec render null 
and void, unless contracted before a Roman Catholic priest, 
a marriage that would otherwise be legally binding, which 
takes place in such Province, 

(a) between persons who are both Roman Catholics, or 
(b) between persons one of whom, only, is a Roman 

Catholic. 
3. If either (a) or (b) of the last preceding question is 

answered in the affirmative, or if both of them are answered 
in the affirmative, has the Parliament of Canada authority 
to enact that all such marriages, whether 

(a) heretofore solemnized, or 
(b) hereafter to be solemnized, 

shall be legal and binding? 
The answers of the learned judges of the Supreme Court 

were in substance to the following effect:-
1. As to the first question the Chief Justice, Davies J., 

Duff J., and Anglin J. were of opinion that the proposed 
legislation was ultra vires of the Parliament of Canada. 
Idington J. differed. 

2. As to the second question all the learned judges con
curred in holding that the law of Quebec does not render 
null and void unless contracted by a Roman Catholic priest 
a marriage which takes place in that province between 
persons one of whom only is a Roman Catholic. As to the 
validity of such marriages between persons who are both 
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JC. Roman Catholics the Chief Justice asked permission to 
J ^ decline to answer. Sir Louis Davies, Idington, and Duff 

MARRIAGE J J. were of opinion that they were valid, and Anglin J. 
LEGISLA- held that they were null and void. 
TION IN 

CANADA, 3. As to the third question, all the judges except Iding-
In re- ton J. were of opinion that the Parliament has no power 

to enact such remedial legislation. 
The decision of these questions turns on the construction 

to be placed on ss. 91 and 92 of the British North America 
Act, 1867. Sect. 91 enacts that the Parliament of the 
Dominion may make laws for the peace, order, and good 
government of Canada in relation to all matters not coming 
within the classes of subjects by the Act assigned exclu
sively to the Legislatures of the provinces, and, for greater 
certainty, but not so as to restrict the generality of the 
foregoing terms of the section, declares that, notwithstand
ing anything in the Act, the exclusive legislative authority 
of the Parliament of the Dominion extends to all matters 
coming within the classes of subjects enumerated. One 

1912 A.C. of these is marriage and divorce. The section concludes 
P 886- with a declaration that any matter coming within any of 

the enumerated classes shall not be deemed to come within 
the class of matters of a local or private nature comprised 
in the enumeration of the classes of subjects by the Act 
assigned exclusively to the Legislatures of the provinces. 

Sect. 92 enacts that in each province the Legislature may 
exclusively make laws in relation to matters coming within 
the classes of subjects enumerated in this section. Among 
these is the solemnization of marriage in the province. The 
enumeration also includes, inter alia, property, and civil 
rights, and generally matters of a merely local or private 
nature in the province. 

In the course of the argument it became apparent that 
the real controversy between the parties was as to whether 
all questions relating to the validity of the contract of 
marriage, including the conditions of that validity, were 
within the exclusive jurisdiction conferred on the Dominion 
Parliament by s. 91. If this is so, then the provincial 
power extends only to the directory regulation of the 
formalities by which the contract is to be authenticated, 
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Roman Catholics the Chief Justice asked permission to 
decline to answer. Sir Louis Davies, Idington, and Duff 
JJ. were of opinion that they were valid, and Anglin J. 
held that they were null and void. 

3. As to the third question, all the judges except Iding
ton J. were of opinion that the Parliament has no power 
to enact such remedial legislation. 

The decision of these questions turns on the construction 
to be placed on ss. 91 and 92 of the British North America 
Act, 1867. Sect. 91 enacts that the Parliament of the 
Dominion may make laws for the peace, order, and good 
government of Canada in relation to all matters not coming 
within the classes of subjects by the Act assigned exclu
sively to the Legislatures of the provinces, and, for greater 
certainty, but not so as to restrict the generality of the 
foregoing terms of the section, declares that, notwithstand
ing anything in the Act, the exclusive legislative authority 
of the Parliament of the Dominion extends to all matters 
coming within the classes of subjects enumerated. One 
of these is marriage and divorce. The section concludes 
with a declaration that any matter coming within any of 
the enumerated classes shall not be deemed to come within 
the class of matters of a local or private nature comprised 
in the enumeration of the classes of subjects by the Act 
assigned exclusively to the Legislatures of the provinces. 

Sect. 92 enacts that in each province the Legislature may 
exclusively make laws in relation to matters coming within 
the classes of subjects enumerated in this section. Among 
these is the solemnization of marriage in the province. The 
enumeration also includes, inter alia, property, and civil 
rights, and generally matters of a merely local or private 
nature in the province. 

In the course of the argument it became apparent that 
the real controversy between the parties was as to whether 
all questions relating to the validity of the contract of 
marriage, including the conditions of that validity, were 
within the exclusive jurisdiction conferred on the Dominion 
Parliament by s. 91. If this is so, then the provincial 
power extends only to the directory regulation of the 
formalities by which the contract is to be authenticated, 
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and does not extend to any question of validity. This was 
the view contended for by one set of the learned counsel 
who argued the case at their Lordships' Bar. The other 
learned counsel contended that the power conferred by s. 92 
to deal with the solemnization of marriage within a prov
ince had cut down the effect of the words in s. 91, and 
effected a distribution of powers under which the Legis
lature of the province had the exclusive capacity to 
determine by whom the marriage ceremony might be 
performed, and to make the officiation of the proper person 
a condition of the validity of the marriage. 

If the latter view is taken, it is clear how the questions 
must be answered. For it was agreed between counsel 
that the Bill referred to in the first question was intended 
to enable a person with any authority to perform the 
ceremony to perform it validly whatever the religious faith 
of those married by him. On the footing indicated the 
Bill would therefore be ultra vires of the Dominion Parlia
ment. The third question would also be disposed of, for 
the Parliament of Canada would, in the events indicated 
in the question, have no authority. The second question 
consequently becomes not only unimportant, but super
fluous. 

Notwithstanding the able argument addressed to them, 
their Lordships have arrived at the conclusion that the 
jurisdiction of the Dominion Parliament does not, on the 
true construction of ss. 91 and 92, cover the whole field 
of validity. They consider that the provision in s. 92 con
ferring on the provincial Legislature the exclusive power 
to make laws relating to the solemnization of marriage in 
the province operates by way of exception to the powers 
conferred as regards marriage by s. 91, and enables the 
provincial Legislature to enact conditions as to solemniza
tion which may affect the validity of the contract. There 
have doubtless been periods, as there have been and are 
countries, where the validity of the marriage depends on 
the bare contract of the parties without reference to any 
solemnity. But there are at least as many instances where 
the contrary doctrine has prevailed. The common law of 
England and the law of Quebec before confederation are 
conspicuous examples, which would naturally have been 
in the minds of those who inserted the words about 

88160—42 
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and does not extend to any question of validity. This was 
the view contended for by one set of the learned counsel 
who argued the case at their Lordships' Bar. The other 
learned counsel contended that the power conferred by s. 92 
to deal with the solemnization of marriage within a prov
ince had cut down the effect of the words in s. 91, and 
effected a distribution of powers under which the Legis
lature of the province had the exclusive capacity to 
determine by whom the marriage ceremony might be 
performed, and to make the officiation of the proper person 
a condition of the validity of the marriage. 

If the latter view is taken, it is clear how the questions 
must be answered. For it was agreed between counsel 
that the Bill referred to in the first question was intended 
to enable a person with any authority to perform the 
ceremony to perform it validly whatever the religious faith 
of those married by him. On the footing indicated the 
Bill would therefore be ultra vires of the Dominion Parlia
ment. The third question would also be disposed of, for 
the Parliament of Canada would, in the events indicated 
in the question, have no authority. The second question 
consequently becomes not only unimportant, but super
fluous. 

Notwithstanding the able argument addressed to them, 
their Lordships have arrived at the conclusion that· the 
jurisdiction of the Dominion Parliament does not, on the 
true construction of ss. 91 and 92, cover the whole field 
of validity. They consider that the provision in s. 92 con
ferring on the provincial Legislature the exclusive power 
to make laws relating to the solemnization of marriage in 
the province operates by way of exception to the powers 
conferred as regards marriage by s. 91, and enables the 
provincial Legislature to enact conditions as to solemniza
tion which may affect the validity of the contract. There 
have doubtless been periods, as there have been and are 
countries, where the validity of the marriage depends on 
the bare contract of the parties without reference to any 
solemnity. But there are at least as many instances where 
the contrary doctrine has prevailed. The common law of 
England and the law of Quebec before confederation are 
conspicuous examples, which would naturally have been 
m the minds of those who inserted the words about 
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solemnization into the statute. Prima facie these words 
appear to their Lordships to import that the whole of what 
solemnization ordinarily meant in the systems of law of 
the provinces of Canada at the time of confederation is 
intended to come within them, including conditions which 
affect validity. There is no greater difficulty in putting on 
the language of the statute this construction than there 
is in putting on it the alternative construction contended 
for. Both readings of the provision in s. 92 are in the 
nature of limitations of the effect of the words in s. 91, 
and there is, in their Lordships' opinion, no reason why 
what they consider to be the natural construction of the 
words "solemnization of marriage," having regard to the 
law existing in Canada when the British North America 
Act was passed, should not prevail. 

This conclusion disposes of the questions raised, and 
their Lordships will humbly advise His Majesty accordingly. 

Solicitors for all parties: Charles Russell & Co. 
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ON APPEAL FROM THE SUPREME COURT OF ALBERTA. 
Powers of Provincial Legislature—Alberta Act 1 Geo. 5, c. 9, held ultra 

vires—Civil Rights existing and enforceable outside the Province. 

The appellant bank received on deposit at its branch in New York the 
proceeds in London of a mortgage bond issue by the Alberta Railway 
Company guaranteed by the Government of Alberta. Under 
instructions from its head office in Montreal a special railway account 
in respect thereof in the name of the Treasurer of the province was 
opened at its Alberta branch (no money being sent there in specie 
and the account remaining under the control of the said head office) 
for purposes connected with railway construction wholly within the 
province as provided by Alberta Acts 16 and 49 of 1909 and sub
sequent Orders in Council and contracts. 
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ATKINSON, and LORD MOULTON. 
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Alberta Act 1 Geo. 5, c. 9, recited that the railway had defaulted in J.C. 
payment of the interest on the bonds and in construction of the line, 1912 
ratified the guarantee of the bonds, and enacted that the whole of •—*—• 
the proceeds of the bonds, including the amount deposited with the ROYAL 
appellant bank, should form part of the general revenue fund of the B A N K OF 
province, free from all claim of the railway company or their assigns, CANADA 
and should be paid over to the Treasurer of the province. v. 

H E X 
In an action by the Crown and Provincial Treasurer to recover the amount ' 

of the deposit held by the appellant bank the latter pleaded that this 
Act was ultra vires:— 

Held, tha t the bondholders having subscribed their money for a purpose 
which had failed were entitled to recover their money from the bank 
at its head office in Montreal, tha t this was a civil right existing and 
enforceable outside the province, and that the province could not 
validly legislate in derogation of t ha t right. 

APPEAL from a judgment of the Supreme Court (April 
13, 1912) affirming a judgment of Stuart, J. (November 
4, 1911), and ordering that the respondents recover from 
the appellant bank the sum of $6,519,068.96. 

The question decided in the appeal was as to the validity 
of Alberta Act 1 Geo. 5, c. 9, described as "An Act respect
ing the bonds guaranteed for the Alberta and Great Water- 1913 A.c. 
ways Railway Company, being an Act to specify certain p-284. 
defaults of the railway and the consequent rights of the 
province." 

The said railway company was incorporated by Alberta 
Act 46 of 1909, and empowered thereby to issue bonds 
which by Alberta Act 16 of 1909 the provincial Govern
ment was empowered to guarantee under arrangements 
which were duly carried into effect. The proceeds of the 
bonds which were realized in London were, in accordance 
with the terms of the construction contract between the 
railway company and the appellant construction company 
(which had been incorporated by the Dominion with its 
head office outside the province), to be paid into certain 
banks approved by the provincial Government. There
under the proceeds were credited to the Provincial Treasurer 
in a special railway account opened at the Alberta branch 
of the appellant bank and paid out on instructions received 
by the branch from the head office, which retained the 
control. By Order in Council dated November 9, 1909, the 
sum of $6,000,000 the subject of this suit was directed to 
be paid into the appellant bank. 

On December 16, 1910, the provincial Legislature, under 
circumstances which are fully detailed in the judgment of 

88160—42J 
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J-C. their Lordships, passed the Act whose validity is the sub-
Jf^ ject of appeal. After recitals (the truth of which was not 

ROYAL admitted) that the railway company had made default in 
BANK OP construction and in payment of interest on the bonds, con-

A^DA tained provisions to the following effect:— 
REX- (a) The said guarantee (i.e., the guarantee of the bonds) 

was ratified and confirmed. 
(6) The proceeds of the sale of the bonds and interest 

thereon then standing in certain banks (including 
$6,000,000 in the appellant bank) were declared to form 
part of the general revenue fund of the Province of Alberta 
free and clear of any claim thereon or thereto by the 
railway company, their successors or assigns, and it was 
enacted that such deposit together with all accrued interest 
should to the extent to which it was so held be paid to the 
Treasurer of the province without any set-off, counter
claim, or other deduction whatsoever. 

1913 A.C. ( c) The Province of Alberta should as between itself and 
p. 285. the railway company be primarily liable upon the said 

bonds to the several holders thereof, and the province 
should indemnify the railway company, its assets and 
undertaking, from any claim under the said bonds. 

On the same day that the Act was passed the Provincial 
Treasurer claimed payment from the appellant bank in 
accordance with the Act, and on refusal an action was 
brought by the Attorney-General of Alberta on behalf of 
the Crown and the Provincial Treasurer for the recovery 
of the amount in deposit with the said bank. The railway 
and. construction companies were afterwards added as 
defendants on their own application for the purpose of 
enabling them to resist payment. 

They contended that the Act was ultra vires the Alberta 
Legislature because 

(1.) it affected property and civil rights outside the 
province; 

(2.) it was essentially a banking Act within the exclu
sive legislative authority of the Dominion; 

(3.) it was confiscatory and attempted to raise revenue 
in a manner other than by direct taxation within the 
province. 
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Stuart J. decreed in favour of the plaintiffs that they 3.C. 
recover from the bank the full amount claimed with interest. J ^ 
He was of opinion that the statute of 1910 was upon a ROYAL 
matter of local concern, the proceeds of the bonds being BANK OP 
within the province at the time the statute was passed, A ,̂ADA 

which was therefore authorized by enumeration 16 of s. 92 REX. 
of the British North America Act. He was further of 
opinion that the statute was not a banking statute, and 
he observed that it was utterly unreasonable to say that 
moneys raised on the security of the province and intended 
by the Legislature to be devoted by the company whose 
bonds were secured to the construction of a railway in the 
province could not be diverted by an Act of the Legisla
ture to another purpose because those moneys had for 
convenience been deposited in a bank on the ground that 
such an Act would be banking legislation. 

The Supreme Court en banc dismissed an appeal from 
this judgment with costs. Harvey C.J. was of opinion 
that the statute was probably authorized by enumerations 
10 and 16 of s. 92 of the British North America Act, but 1913 A.C. 
certainly fell within enumeration 13 of that section having p. 286. 
regard to the decision of His Majesty in Council in Rex 
v. Lovitt. (1) He also agreed with Stuart J. that the Act 
was not banking legislation. 

On the question whether the Act was ultra vires because 
confiscatory, the Chief Justice, after referring to Reg. v. 
Burah (2), Dobie v. Temporalities Board (3), Hodge v. 
Reg. (4), Powell v. Apollo Candle Co. (5), and Attorney-
General for Canada v. Attorneys-General for Provinces 
(6), held that it was clear that the right to confiscate 
private property over which the province has jurisdiction 
belongs to the province; and that the function of the 
Court was to determine the legal and not the moral validity 
of the Act. 

All the defendants appealed. 

Sir R. Finlay, K.C., R. B. Bennet, K.C., J. H. Moss, K.C., 
and W. Finlay, for the appellants, contended that the Act 
in question was ultra vires the provincial Legislature. Its 

(1) [1912] A.C. 212. (4) (1883) 9 App. Cas. 117. 
(2) (1878) 3 App. Cas. 889. (5) (1885) 10 App. Cas. 282. 
(3) (1882) 7 App. Cas. 136. (6) [1898] A.C. 700. 
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JC. subject-matter does not fall within any of the classes 
^^ enumerated in s. 92 of the British North America Act, 1867. 

ROYAL Its powers to raise money are by that section limited to 
BANK OP direct taxation within the province, borrowing on the sole 

A
w credit of the province, management and sale of public lands, 

REX. and the issue of licences. The method adopted in this case 
was mere confiscation, which was not authorized by the 
Act of 1867: see the dictum of Lord Watson in Dobie v. 
Temporalities Board. (1) The Chief Justice, it was sub
mitted, was wrong in saying that the effect of that judg
ment was weakened by subsequent cases and that it must 
be limited to the particular circumstances of the Dobie 
Case (1) or to property of companies carrying on business 
under Dominion authority. I t was contended that the 
power to confiscate was excluded altogether and that the 
powers of raising revenue granted by s. 92 were exhaustive. 

1913 A.C. Reference was made to Attorney-General of Ontario v. 
p. 287. Mercer (2) ; Citizens Insurance Co. v. Parsons. (3) The 

Act, moreover, was ultra vires inasmuch as its provisions 
were not limited to property and civil rights within the 
province, but affected the legal rights of many persons 
outside the province. At the time it was passed the situs 
of both debtor and creditor in respect of the money 
deposited was outside the province; and on the evidence 
neither the profits nor the civil rights which were dealt 
with by the Act were within the Province of Alberta or 
the jurisdiction of its Legislature. The creditors in the 
case were the bondholders and their trustee. The moneys 
deposited in the approved banks were held in trust for them 
to remain upon special account till paid out for construction 
purposes and then to be converted into assets of the railway 
company covered by the mortgage in favour of the said 
trustee. In either shape, whether as money deposited or 
as railway, it was security to the bondholders abroad and 
could not be taken from them by the provincial Legislature 
and appropriated to its own purposes. The debtor also 
was outside the province. The head office of the bank was 
in Montreal, and the deposit in question being large in 

(1) 7 App. Cas. 136, at. p. 151. (2) (1883) 8 App. Cas. 767, 774, 
775. 

(3) (1881) 7 App. Cas. 96, 106, 109. 
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p.288. 

amount and unusual in character was always under the J-C. 
control of the Montreal head office, and though the special i ^ 
account was kept at a local branch within the province, no ROYAL 
withdrawals were allowed without authority from the head BANK OF 
office, which retained complete control of the fund. The A^DA 

appellant bank was liable to its creditor at its head office, REX. 
and his claim could be enforced in the Courts either of 
Quebec or New York. This case was distinguished from 
that of Rex v. Lovitt (1) relied upon by the Chief Justice. 
The head office of the bank in that case knew nothing of 
the depositor, the deposit receipt was signed by the branch 
manager, and the depositor dealt exclusively with the 
branch bank and not with the head office. In this case it 
was contended that, even if the legislation was competently 
enacted, it could not have extra-territorial operation or 
affect any property or civil rights beyond the territorial 
limits of the province. I t did not purport to put an end 
to the contracts of construction and guarantee. The 
obligations thereunder are still enforceable and the proceeds ^ 1 3 ^ 0 

of the bonds are held subject thereto. Otherwise the bond
holders are entitled to a return of their moneys which they 
have advanced for a purpose which has failed. The effect 
of the Act was to convert a special deposit which was con
ditionally payable to the depositor or to be invested for his 
benefit into an unconditional deposit payable on demand 
to a person other than the depositor. Reference was made 
to Attorney-General v. Alexander (2); Prince v. Oriental 
Bank Corporation (3) ; De Beers Consolidated Mines, Ld. 
v. Howe (4) ; McGregor v. Esquimau and Nanaimo Rail
way (5) ; Woodruff v. Attorney-General for Ontario (6) ; 
Bank of Toronto v. Lambe (7) ; Attorney-General for 
Quebec v. Reed (8) ; Tennant v. Union Bank of Canada 
(9); Grand Trunk Railway of Canada v. Attorney-General 
of Canada (10); Madden v. Nelson and Fort Sheppard 
Railway (11); Toronto Corporation v. Bell Telephone Co. 
of Canada. (12) 

(1) [1912] A.C. 212. (7) (1887) 12 App. Cas. 575, 581. 
(2) (1874) L.R. 10 Ex. 20. (8) (1884) 10 App. Cas. 141. 
(3) (1878) 3 App. Cas. 325. (9) [1894] A.C. 31. 
(4) [1906] A.C. 455. (10) [1907] A.C. 65. 
(5) [1907] A.C. 462. (11) [1899] A.C. 626. 
(6) [1908] A.C. 508, 513. (12) [1905] A.C. 52, 56. 
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JC. Buckmaster, K.C., C. A. Marten, K.C., and Geoffrey 
^_^ Lawrence, for the respondents, contended that the appellant 

ROYAL bank was a debtor to the Province of Alberta as its cus-
BANKOF tomer and that c. 9 of the Alberta Statutes for 1910 imposed 

A^AI>A upon the appellant bank a legal obligation to pay to the 
REX. respondents the amount in suit. That statute was author-

ized by s. 92 of the British North America Act, and espe
cially by enumerations 10, 13, and 16, and was one step 
in a series of enactments relating exclusively to a local work 
and undertaking within the Province of Alberta. The 
property and civil rights dealt with by the Act are within 
the province, and the latter are enforceable in the province 
and according to the law of the province. The expression 
property and civil rights should receive a wide construction: 
see Citizens Insurance Co. v. Parsons (1) ; McGregor v. 
Esquimalt and Nanaimo Railway (2). I t was contended 
that all property, real or personal, and all civil rights within 
the limits of Alberta are subject to Alberta legislation. The 

1913 A.C. property and civil rights dealt with by the Act in question 
p. 289. w e r e property and civil rights within the province, and 

that was the decisive consideration in the case. The 
evidence shewed that the deposit was in pursuance of an 
agreement to that effect made in the appellants' branch 
bank at Edmonton in the province under the Guarantee 
Act (16 of 1909), and that it was a condition of the 
delivery up of the bond in suit that it should be so made. 
The circumstance that persons outside the province had 
rights which were affected by the Act in question did not 
render the legislation invalid. So long as the property 
affected by the Act is situated within the province it is 
immaterial that the owner or other persons affected thereby 
are outside the province. If the property so affected were 
land situate within the province, legislation regarding it 
would not be invalid so far as it affected the interests of an 
owner outside the province, and in that regard no material 
distinction can be drawn between landed property and the 
fund in question in this case. The control of the Legisla
ture over the fund is as complete as it would have been 
over land. 

Sir R. Finlay, K.C., in reply. 

(1) 7 App. Cas. 96. (2) [1907] A.C. 462. 
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The judgment of their Lordships was delivered by J-C 

VISCOUNT HALDANE L.C. This is an appeal from a v-^-J 

judgment of the Supreme Court of Alberta. It raises BANK̂ OF 
questions of much importance, which their Lordships have CANADA 
taken time to consider. The main controversy is as to the "• 
validity of a statute of the Legislature of Alberta passed ' 
in 1910, and dealing with the proceeds of sale of certain 1913 
bonds. These proceeds had been deposited with certain Jan- 3 L 

banks, one of them being the appellant bank. The judg
ment under appeal was given in an action brought by the 
Government of Alberta against the Royal Bank of Canada, 
the Alberta and Great Waterways Railway Company, and 
the Canada West Construction Company, to recover 
$6,042,083.26, with interest, being the amount of the 
deposit held by the appellant bank. The Court of first 
instance and the Court of Appeal of the province have 
given judgment for the Government. 

It is contended by the appellants that the statute in 
question was not validly enacted. I t is said to have been 
ultra vires of the Legislature of the province as attempting 1913 A.C. 
to interfere with property and civil rights outside the prov- p. 290. 
ince, and also as trenching on the field of legislation as to 
banking, which, by s. 91 of the British North America Act, 
is reserved to the Parliament of Canada. I t is further said 
that inasmuch as the statute purported to make the 
deposits part of the general revenue fund of the province, 
it was inoperative as being an attempt to raise revenue for 
provincial purposes in a manner not authorized by s. 92 of 
that Act. In order to determine the points thus raised, it is 
necessary to examine the transactions to which the legis
lative action of the Alberta Government was directed. 

The appellant railway company was incorporated by an 
Act of the Legislature of the province, being c. 46 of 1909, 
for the purpose of constructing and operating a railway to 
extend from Edmonton in a north-easterly direction, and 
to be wholly within the province. The capital was to be 
$7,000,000, and the company was empowered to issue bonds. 
By another Act of the same session, being c. 16, which 
received the Royal Assent on the same day, February 25, 
the Government of Alberta was authorized to guarantee 
the principal and interest of the bonds to be issued by the 
railway company to the extent of $20,000 a mile up to 
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JC. 350 miles, with a further amount in respect of the cost of 
^ f terminals. The bonds were to be repayable in fifty years, 
ROYAL and were to bear interest at the rate of 5 per cent. By s. 2 

BANK OP ^ w a g provided that the bonds so guaranteed were to be 
A^ADA secured by mortgage to be made to trustees, which was to 
REX. cover the railway, its rolling stock and equipment, and its 

revenues, rights, and powers. By s. 3 the form and terms 
of the bonds, mortgage, and guarantees were to be approved 
by the Lieutenant-Governor in Council. By s. 4, when the 
guarantees were signed on behalf of the Government, the 
province was to be liable for payment of principal and 
interest, and no person entitled to the bonds was to be 
under the necessity of inquiry in respect of compliance with 
the terms of the Act. By s. 5 all moneys realized by sale, 
pledge, or otherwise of the bonds were to be paid by the 
purchaser, subscriber, pledgee, or lender into a bank or 
banks approved by the Lieutenant-Governor in Council, 
to the credit of a special account in the name of the 

1913OQI'C' Treasurer of the province, or such other credit as the 
p ' ' Lieutenant-Governor in Council should direct. The bal

ance at the credit of the special account or accounts was to 
be credited with interest at such times and at such rate 
as might be agreed on between the company and the bank 
holding the same, and such balance was from time to time 
to be paid out to the company or its nominee, in monthly 
payments so far as practicable, as the construction of the 
lines of railway and the terminals was proceeded with to 
the satisfaction of the Lieutenant-Governor in Council 
according to specifications to be fixed by contract between 
the Government and the company and in such sums as an 
engineer appointed by the Lieutenant-Governor in Council 
should certify as justified, provided that at the option of 
the company the moneys so paid into the bank should, 
instead of being so paid out, be paid to the company on the 
completion, as certified by the engineer to the satisfaction 
of the Lieutenant-Governor in Council, of sections and 
terminals specified. The balance of the proceeds of the 
bonds which might remain after completion of the railway 
was to be paid over to the company or its nominee. Sect. 5 
concluded with a provision, which appears to have been 
inaccurately printed, but which their Lordships interpret 
as bearing the meaning put on it in an Order in Council 
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completion, as certified by the engineer to the satisfaction 
of the Lieutenant-Governor in Council, of sections and 
terminals specified. The balance of the proceeds of the 
bonds which might remain after completion of the railway 
was to be paid over to the company or its nomin€e. Sect. 5 
concluded with a provision, which appears to have been 
inaccurately printed, but which their Lordships interpret 
as bearing the meaning put on it in an Order in Council 
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subsequently made by the Lieutenant-Governor on October J-C. 
7, 1909, that the balance at the credit of the special account J ^ 
remaining until paid out as above arranged for was to be ROYAL 
deemed part of the mortgaged premises under the mortgage, BANK OF 
and not public moneys received by the province. CANADA 

On October 7 two Orders in Council were made by the REX-
Lieutenant-Governor. The first of these, after reciting the 
Incorporating Act and the Guarantee Act above referred 
to, approved forms of mortgage and a guarantee, author
ized the proper officials to execute them, and designated the 
Standard Trusts Company as the trustee under the 
mortgage deed. This Order also, pending the preparation 
of engraved bonds, authorized the guarantee of a single 
printed bond without coupons for the entire sum to be 
covered by the bonds, $7,400,000, to be exchanged for the 
engraved bonds in due course. By the second of these 1913 A c 
Orders, after reciting that the company had elected to p. 292.' 
receive the money on completion of sections and of ter
minals on a progress basis, certain banks, including the 
appellant bank, were designated as the banks into which 
the proceeds of the bonds were to be paid in accordance 
with the Guarantee Act. By an Order made on November 
9 the list of banks was varied, but the appellant bank 
remained included, and the deposit out of the proceeds of 
the bonds of $6,000,000, being the principal included in the 
amount sued for, was assigned to it. This Order recited 
that it was the understanding of the Government that on 
the proper interpretation of the last-mentioned Act the 
moneys in question, when paid into the banks, not being 
public moneys received by the province, could only be 
withdrawn on the terms stated in the Act. The second 
Order of October 7 had approved the terms of the pre
liminary bond in a form which made the principal and 
interest payable in London at the counting-house of Messrs. 
Morgan, Grenfell & Co. The terms of the bond provided 
that it should be secured by a mortgage from the railway 
company to the Standard Trusts Company and for the 
guarantee of principal and interest by the province. The 
bond was to be registered in the books of the company in 
London, and transfers were to be made in these books. 

Shortly after the making of the two Orders in Council of 
October 7 arrangements were made in London with Messrs. 
Morgan, Grenfell & Co. for the raising of the money 
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•j-C- authorized to be borrowed. To enable the transaction to 
^_^ be carried out, the railway company on October 28 entered 

ROYAL into a formal contract with the provincial Government for 
CAN^DT

 t i l e c o n s t r u < ? t i o n o f at least 350 miles of the line. The 
contract recited the right of the company to issue bonds V. 

REX. in proportion to mileage and terminals and the authority 
of the Government to guarantee principal and interest to 
the extent of $20,000 a mile and further sums in respect 
of terminals, and provided, in accordance with the Guar
antee Act, that the proceeds arising from the bonds so 
issued should be paid into the banks approved by the 
Lieutenant-Governor in Council to the credit of the 
Treasurer of the province in a special account, and that such 
proceeds should from time to time be paid out to the 

1913 \ o. railway company on engineers' certificates. The balance 
p. 293. 0f the proceeds after completion of the railway and ter

minals was to be paid over to the railway company. 

By a deed of the same date made between the railway 
company, the provincial Government, and the Standard 
Trusts Company, a company incorporated under the law 
of Manitoba, and having its head office outside the province, 
the railway company mortgaged its property to the Trusts 
Company to secure the bonds for the sum of $7,400,000, 
and interest at 5 per cent., repayable on January 1, 1959, 
and the Government guaranteed payment of principal and 
interest. The security expressly included not only the 
railway and its rolling stock and equipment, but all real 
and personal property then or thereafter held or acquired 
for the purposes of the railway. Later on, on November 22, 
the railway company entered into a contract with the 
appellant construction company, which had been incor
porated under Dominion statutes and had its head office 
outside the province, for the construction of the railway, 
and the railway company agreed to pay to the construction 
company the net proceeds of the bond issue, an agreement 
which was afterwards supplemented by a formal assignment 
of March 8, 1910. 

Under the arrangements with Messrs. Morgan, Grenfell 
& Co., the preliminary bond for $7,400,000 already referred 
to was taken up by them. A letter of October 11, 1909. 
from the Deputy Provincial Treasurer of the province to 
Messrs. J. P. Morgan & Co., of New York, shews the 
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method adopted by the Government in carrying out the J-C. 
transaction. The preliminary bond was to be handed to J ^ 
Messrs. J. P. Morgan & Co. as agents for the Government. ROYAL 
That firm was to transfer to or hold this bond for Messrs. BANK OF 
Morgan, Grenfell & Co., the immediate takers up of the C A*A D A 

bond issue in London. The purchase-money was to be REX. 
deposited to the credit of the Provincial Treasurer in the 
Edmonton branches of the designated banks. These 
arrangements were carried out in this fashion. As the 
proceeds of the bond issue in London came over to New 
York the money which was to be applied and secured, in 
accordance with the statutes, Orders in Council, and con
tracts already referred to, was paid in instalments in New 
York, the part with which the appellant bank is concerned 
being received by its house in New York, and credited to 1913A.C, 
the Provincial Treasurer to the railway special account. p. 294. 
The bank had its head offices in Montreal and was incor
porated under Dominion law. The account at Edmonton 
in Alberta was opened there in accordance with the 
arrangements already referred to. No money in specie was 
sent to the branch office which the bank possessed there, 
but the general manager in Montreal arranged for the 
proper credit of the special account. I t is plain that all 
these transactions were carried out for the purposes and 
on the faith of the statutes, Orders in Council, contracts, 
and mortgage deed referred to, and were effected for the 
purpose of providing for the construction of the railway 
with the security and guarantees which had been given. 
It is not in dispute that the Government at this period 
meant the appellants to understand that it would adhere 
strictly to the terms of its guarantee. 

The construction company commenced the works pre
liminary to the construction of the line. No part of the 
sum at the credit of the special account was paid out for 
this purpose, but the bank made advances, and the con
struction company assigned to the bank as security its 
interest in the proceeds of the bond issue. 

The second chapter of the history of the events which 
resulted in the appeal before their Lordships opened in 
March, 1910. There appears to have been public uneasiness 
about the action of the Government in entering into the 
arrangements above described, and, in the event, a Royal 
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J-C. Commission of inquiry was appointed. While it was sitting 
J^ , there was a change of Government. The new Adminis-

ROYAL tration introduced and passed two statutes, and on the 
BANK OF validity of the first of these the question to be decided in 

™V
MA the appeal turns. This statute, which became law on 

REX. December 16, 1910, after setting out in its preamble that 
the railway company had made default in payment of 
interest on the bonds and in the construction of the line, 
and then ratifying and confirming the guarantee by the 
province of the bonds, enacted that the whole of the pro
ceeds of sale of the bonds, and all interest thereon, includ-

1913 A.C. ing such part of the proceeds of sale as was then standing 
p. 295. in the banks in the name of the Treasurer of the province 

or otherwise, and comprising, inter alia, the $6,000,000 and 
accrued interest in the appellant bank, should form part 
of the general revenue fund of the province free from all 
claim of the railway company or their assigns, and should 
be paid over to the Treasurer without deduction. I t was 
also provided that notwithstanding the form of the bonds 
and guarantee the province should as between itself and 
the railway company be primarily liable on the bonds and 
should indemnify the company against claims under them. 
By another statute passed at the same time any person 
or corporation claiming to have suffered loss or damage in 
consequence of the passing of the Act just referred to might 
submit a claim to the Government to be reported on to the 
Legislature. 

On the day of the passing of these Acts a notice was 
served on behalf of the Treasurer of the province on the 
appellant bank claiming payment of $6,042,830.26 and 
interest, and a cheque was presented to and refused by the 
bank. A claim against the bank as from this date for 
interest at the rate of 5 per cent, was then made. The 
action out of which the appeal arises was immediately 
launched, claiming, on behalf of the Crown and the Pro
vincial Treasurer, the sum above mentioned from the 
appellant bank, and the railway company and the construc
tion company were subsequently joined as defendants. 
The main defence pleaded was the invalidity of the first 
of the two statutes of 1910, and the bank also claimed a 
lien for advances to the construction company. The case 
was tried before Stuart J., who held that the proceeds of 
the bonds were within the province, and that the matter 
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was one of a local nature in the province. He therefore J-C. 
decided that it fell within class 16 of s. 92 of the British ^ 
North America Act, and not within s. 91, and that accord- ROYAL 
ingly, the statute having been validly passed, there should BANK OF 
be judgment for the plaintiffs. The appellants appealed A^ADA 
to the Court of Appeal, which unanimously dismissed the REX. 
appeal. The Chief Justice held that the statute was prob-
ably authorized by classes 10 and 16 of s. 92, and certainly 
by class 13, relating to property and civil rights. He also 
decided against the appellants on the further points they 
made that the Act trenched on the subject of banking legis- 1913 A.c. 
lation in s. 91, and that it was invalid as being confiscatory p-296-
and not an authorized way of raising a provincial revenue. 
Beck J., Scott J., and Simmons J. decided against the 
appeal on substantially the same grounds, though the two 
latter learned judges differed from the rest of the Court 
on a minor question as to interest. 

Their Lordships are not concerned with the merits of the 
political controversy which gave rise to the statute the 
validity of which is impeached. What they have to decide 
is the question whether it was within the power of the 
Legislature of the province to pass the Act of 1910. They 
agree with the contention of the respondents that in a case 
such as this it was in the power of that Legislature subse
quently to repeal any Act which it had passed. If this 
were the only question which arose the appeal could be 
disposed of without difficulty. But the Act under con
sideration does more than modify existing legislation. It 
purports to appropriate to the province the balance stand
ing at the special accounts in the banks, and so to change 
its position under the scheme to carry out which the bond
holders had subscribed their money. Elaborately as the 
case was argued in the judgments of the learned judges in 
the Courts below, their Lordships are not satisfied that 
what appears to them to be the fundamental question at 
issue has been adequately considered. 

I t is a well-established principle of English common law 
that when money has been received by one person which in 
justice and equity belongs to another, under circumstances 
which render the receipt of it a receipt by the defendant 
to the use of the plaintiff, the latter may recover as for 
money had and received to his use. The principle extends 
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J-C to cases where the money has been paid for a consideration 
Jf^ that has failed. It applies, as was pointed out by Brett 

ROYAL L.J. in Wilson v. Church (1), when money has been paid 
BANK OP to borrowers in consideration of the undertaking of a 

AN
v*°A scheme to be carried into effect subsequently to the pay-

RBX. ment and which has become abortive. The lender has in 
this case a right to claim the return of the money in the 
hands of the borrowers as being held to his use. Wilson 
v. Church (1), which was affirmed in the House of Lords 

1913 A.C. under the name of National Bolivian Navigation Co. v. 
p.297. Wilson (2), is an excellent illustration of the principle. A 

loan had been raised to make a foreign railway, on a pros
pectus which set out a concession by the foreign Govern
ment in virtue of which the bondholders were to have the 
benefit of certain Customs duties. The foreign Govern
ment, finding that the railway had not been made, revoked 
the concession. The trustees, to whom the money had 
been paid to be expended on the gradual construction of 
the railway, contended that it was not apparent that they 
could not with certain variations substantially carry out 
the scheme. I t was held that while the Government had 
a right to revoke the concession, which could not be ques
tioned, the effect of its so doing was materially to vary 
the prospects and terms of security of the bondholders, and 
that the question whether the scheme had become so 
abortive that the consideration for the advances had failed 
must be determined, not merely by a survey of physical 
or financial considerations, but by reference to the condi
tions originally stipulated for. The bondholders were 
declared to be entitled to recover their money. 

The present case appears to their Lordships to fall 
within the broad principle on which the judgments in that 
case proceeded. The lenders in London remitted their 
money to New York to be applied in carrying out the par
ticular scheme which was established by the statutes of 
1909 and the Orders in Council, and by the contracts and 
mortgage of that year. The money claimed in the action 
was paid to the appellant bank as one of those designated 
to act in carrying out the scheme. The bank received the 
money at its branch in New York, and its general manager 
then gave instructions from the head office in Montreal 

(1) (1879) 13 Ch. D. 1, at p. 49. (2) (1880) 5 App. Cas 176. 
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to the manager of one of its local branches, that at Edmon- J-C. 
ton in the Province of Alberta, for the opening of the J ^ , 
credit for the special account. The local manager was told ROYAL 

that he was to act on instructions from the head office, BANK OF 

which retained control. I t appears to their Lordships that AJ^mA 

the special account was opened solely for the purposes of REX. 
the scheme, and that when the action of the Government 
in 1910 altered its conditions, the lenders in London were 1913A.C. 
entitled to claim from the bank at its head office in P-298. 
Montreal the money which they had advanced solely for a 
purpose which had ceased to exist. Their right was a civil 
right outside the province, and the Legislature of the 
province could not legislate validly in derogation of that 
right. These circumstances distinguish the case from that 
of Rex v. Lovitt (1), where the point decided was in reality 
quite a different one. 

In the opinion of their Lordships the effect of the statute 
of 1910, if validly enacted, would have been to preclude 
the bank from fulfilling its legal obligation to return their 
money to the bondholders, whose right to this return was 
a civil right which had arisen, and remained enforceable 
outside the province. The statute was on this ground 
beyond the powers of the Legislature of Alberta, inasmuch 
as what wras sought to be enacted was neither confined to 
property and civil rights within the province nor directed 
solely to matters of merely local or private nature within it. 

Other questions have, as already stated, been raised in 
this appeal as to whether the statute of 1910 infringed the 
provisions of s. 91 of the British North America Act, by 
attempting to deal with a question relating to banking, 
and by trenching on the field already occupied by the 
Dominion Banking Act. I t was also contended that the 
appropriation of the deposits to the general revenue fund 
of the province was outside the powers assigned to the 
provincial Legislature for raising a revenue for provincial 
purposes. The conclusion already arrived at makes it 
unnecessary for their Lordships to enter on the considera
tion of these questions and of other points which were made 
during the arguments of counsel. 

88160—43 
(1) [1912] A.C. 212. 
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J-fp- Their Lordships will humbly advise His Majesty that 
1913 the appeal should be allowed and the action dismissed. 

ROYAL The respondents must pay the costs here and in the Courts 
BANK OP below. 
CANADA 

v. 
REX. Solicitors for appellants: Lawrence Jones & Co. 

Solicitors for respondents: Blake & Redden. 

J.C.* 
1913 [PRIVY COUNCIL.] 
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Dec.2. PROVINCE OF BRITISH } APPELLANT; 
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AND 

ATTORNEY-GENERAL FOR THE 
DOMINION OF CANADA 

ATTORNEY-GENERAL FOR THE ) 
PROVINCE OF ONTARIO AND > INTERVENANTS. 

OTHERS ) 

ON APPEAL FROM THE SUPREME COURT OF CANADA. 

Legislative Authority of Province—Power to grant Fishing Rights—Rail
way Belt—Tidal Waters—Navigable Non-tidal Waters—Territorial 
Waters—British North America Act, 1867 (30 & 31 Vict. c. 3), ss. 91, 
92, 109. 

In pursuance of the Terms of Union under which British Columbia was 
admitted into the Union of Provinces constituted by the British North 
America Act, 1867, the Legislature of that Province by two statutes 
granted to the Government of the Dominion a strip of public land 
extending to twenty miles on each side of the railway to be con
structed under those terms. This strip of land is known as the railway 
belt. By the British North America Act, 1867, s. 91, the legislative 
authority of the Parliament of Canada extends to "(12.) sea coast and 
inland fisheries," and by s. 92 the Provincial Legislature may exclus
ively make laws in relation to "(13.) property and civil rights in the 
Province." In answer to questions submitted to the Supreme Court 
under the Supreme Court Act (R.S.C., 1906, c. 139), s. 60:— 

* Present:—VISCOUNT HALDANE L.C., LORD ATKINSON, and LORD 
MOTJLTON. 
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Held: (1.) It is not competent to the Legislature of British Columbia to J.C. 
authorize the Government of that Province to grant the exclusive 1913 
right of fishing in either the tidal or the navigable non-tidal waters -̂r—• 
within the railway belt; so far as those waters are tidal the right of ATTORNEY-
fishing in them is a public right subject only to regulation by the GENERAL 
Dominion Parliament; so far as they are not tidal, whether navigable FOR BRITISH 
or not, they are matters of private property and under the grant COLUMBIA 
became vested in the Crown in the right of the Dominion. (2.) It is v. 
not competent to the Legislature of British Columbia to authorize ATTORNEY-
the Government of that Province to grant the exclusive right of fishing GENERAL 
in the sea, including arms of the sea and estuaries of rivers; the right FOB CANADA. 
of fishing in the sea is a public right, not dependent upon any pro-
prietary right, and the Dominion has the exclusive right of legislating 
with regard to it. (3.) The right of the public to fish in the sea does J914 ̂  Q 
not depend upon any title in the Crown to the subjacent lands. The _ jg^ 
question whether the shore below low water mark to within three 
miles of the coast forms part of the territory of the Crown, or is 
merely subject to special powers for protective and police purposes, 
is not one which belongs to municipal law alone, and it is not at 
present desirable that any municipal tribunal should pronounce upon 
it. 

APPEAL by special leave from a judgment of the Supreme 
Court (February 18, 1913) answering questions referred 
for hearing and consideration. 

Under an order made by the Governor-General in Council 
on June 29, 1910, the following questions were referred to 
the Supreme Court for hearing and consideration in pur
suance of the Supreme Court Act (R.S.C., 1906, c. 139), 
s. 60:— 

1. Is it competent to the Legislature of British Columbia 
to authorize the Government of the Province to grant by 
way of lease, licence, or otherwise the exclusive right to fish 
in any or what part or parts of the waters within the rail
way belt—(a) as to such waters as are tidal, and (b) as to 
such waters as, although not tidal, are in fact navigable? 

2. Is it competent to the Legislature of British Columbia 
to authorize the Government of the Province to grant by 
way of lease, licence, or otherwise the exclusive right, or any 
right, to fish below low water mark in or in any or what 
part or parts of the open sea within a marine league of the 
coast of the Province? 

3. Is there any and what difference between the open sea 
within a marine league of the coast of British Columbia 
and the gulfs, bays, channels, arms of the sea and estuaries 
of the rivers within the Province, or lying between the 
Province and the United States of America, so far as con-
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J-C. cerns the authority of the Legislature of British Columbia 
^ f to authorize the Government of the Province to grant by 

ATTORNEY- way of lease, licence, or otherwise the exclusive right, or 
GENERAL any right, to fish below low water mark in the said waters 

FOR BRITISH Q r f ^ 9 
COLTJMBI^ J 

v- The material facts were as follows. By an Ordinance pro-
c E S T m u l § a t e d by t h e Governor of the Colony of British 

FOR CANADA. Columbia on November 19, 1858, in which year the Colony 
was established, the laws of England, criminal and civil, 
as they existed on that date were declared to be in force 

1914 A.C. in the Colony "so far as the same are not from local cir-
p.155. cumstances inapplicable." By an Ordinance in 1867 the 

Ordinance of 1858 was made applicable to the whole of the 
new Colony of British Columbia, including Vancouver, 
thereby constituted. 

On May 16, 1871, the Colony of British Columbia wTas 
admitted into the Union of Provinces in pursuance of the 
British North America Act, 1867, s. 146. The Terms of 
Union under which this admission took place are annexed 
to the Order in Council of May 16, 1871, by which the 
admission was effected. By art. 5 of those terms it was 
agreed that the Dominion of Canada should assume and 
defray the charges for (inter alia) "the protection and 
encouragement of fisheries." By art. 11 the Government of 
the Dominion undertook to secure the completion of a rail
way to connect the seaboard of British Columbia with the 
railway system of Canada, and the Government of British 
Columbia agreed to convey to the Government of the Dom
inion, in trust, to be appropriated in such manner as the 
latter might deem advisable in furtherance of the con
struction of the railway, a belt of public lands along the 
line of railway throughout its entire length in British 
Columbia, not to exceed twenty miles on each side of the 
line. 

In pursuance of art. 11 the Government of British 
Columbia by an Act of the Legislative Assembly, 43 Vict, 
c. 11, amended by 47 Vict. c. 14, granted to the Dominion 
Government a strip of public lands now known as and 
referred to in the above questions as the railway belt. 

The British North America Act, 1867, by s. 91 provides 
that the exclusive authority of the Parliament of Canada 
shall extend, amongst other matters, to the following:— 
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as they existed on that date were declared to be in force 

1914 A.C. in the Colony "so far as the same are not from local cir-
p. 155. cumstances inapplicable." By an Ordinance in 1867 the 

Ordinance of 1858 was made applicable to the whole of the 
new Colony of British Columbia, including Vancouver, 
thereby constituted. 

On ::VIay 16, 1871, the Colony of British Columbia was 
admitted into the Union of Provinces in pursuance of the 
British North America Act, 1867, s. 146. The Terms of 
Union under which this admission took place are annexed 
to the Order in Council of May 16, 1871, by which the 
admission was effected. By art. 5 of those terms it was 
agreed that the Dominion of Canada should assume and 
defray the charges for (inter alia) "the protection and 
encouragement of fisheries." By art. 11 the Government of 
the Dominion undertook to secure the completion of a rail
way to connect the seaboard of British Columbia with the 
railway system of Canada, and the Government of British 
Columbia agreed to convey to the Government of the Dom
inion, in trust, to be appropriated in such manner as the 
latter might deem advisable in furtherance of the con
struction of the railway, a belt of public lands along the 
line of railway throughout its entire length in British 
Columbia, not to exceed twenty miles on each side of the 
line. 

In pursuance of art. 11 the Government of British 
Columbia by an Act of the Legislative Assembly, 43 Vict. 
c. 11, amended by 47 Vict. c. 14, granted to the Dominion 
Government a strip of public lands now known as and 
referred to in the above questions as the railway belt. 

The British North America Act, 1867, by s. 91 provides 
that the exclusive authority of the Parliament of Canada 
shall extend, amongst other matters, to the following:-

Scott Reid
Rectangle



AND PBIVY COUNCIL 677 

(1.) Public debt and property; (10.) navigation and ship- J-C. 
ping; (12.) sea coast and inland fisheries; and by s. 92 that ^z 
Act assigns to the Provincial Legislature exclusive legisla- ATTORNEY-
tive authority over, among other matters, (13.) property GENERAL 

and civil rights in the Province. ^ofuMmf 
The reference was heard by the Supreme Court on v-

November 26 and 27, 1912. Pursuant to orders of that GENEHI" 
Court the Attorneys-General for the Provinces of British FOR CANADA. 
Columbia, N o v a Scotia, N e w Brunswick, Quebec, Ontar io , 
Manitoba, Saskatchewan, Prince Edward Island, and 
Alberta were notified of the hearing and were given liberty 1914 A.C. 
to appear, and, with the exception of the last two named, p. 156. 
all the above named were represented at the hearing. The 
Attorneys-General for Ontario, Quebec, New Brunswick, 
and Manitoba were interveners in the present appeal. 

On February 18, 1913, the Supreme Court pronounced 
its opinion upon the questions submitted as follows:— 

"Treating the questions as relating only to rights of fish
ing as commonly understood this Court was of the opinion 
as follows:— 

"As to the first question submitted, to answer the same 
in the negative. 

"As to the second question, to answer the same in the 
negative in so far as it relates to the exclusive right to 
fish in the waters therein mentioned, but to refrain from 
answering the said question in so far as it relates to any 
right other than exclusive to fish in the waters therein 
mentioned. 

"As to the third question, to answer the same in the 
negative in so far as it relates to the exclusive right to fish 
in the waters therein mentioned, but to refrain from answer
ing the said question in so far as it relates to any right other 
than exclusive to fish in the waters therein mentioned." 

Duff J., with whose judgment the Chief Justice together 
with Davies and Brodeur JJ. agreed, was of opinion that 
questions 2 and 3 should be answered in the negative in so 
far as they referred to the grant of exclusive rights of fishing 
in tidal waters, on the ground that by the law of England 
the right of fishing in tidal waters is prima facie in the 
public; that this presumption was not inapplicable to the 
conditions in British Columbia and was therefore the law 
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JG. of British Columbia when the Province entered the con-
^ f federation; t ha t under the British Nor th America Act, 1867, 

ATTOBNEY- S. 91 (12.) , these public rights could only be limited or 
GENERAL controlled by the Dominion Parl iament . With regard to 

COLUMBIA1 Q u e s t ion 1 the learned judge was of opinion that , in so far 
v. as it referred to non-tidal waters, it should be answered 

ATTORNEY- i n the negative, on the ground tha t the ownership of the 
TO^CANADA beds of navigable non-tidal waters within the railway belt 

' passed as an ordinary profit of the soil unless at the da te 
1914 A.C. of the Union the t i t le of the Crown was burdened with a 

p. 157. p U bi i c r ight of fishing which was only capable of being 
restricted or limited through the exercise of legislative auth
ority, and t h a t if such a public right did exist the Parlia
ment of Canada alone had legislative authori ty to limit 
or restrict it. The learned judge further said that no sug
gestion had been made in the argument as to the character 
of any possible non-exclusive right, t ha t he did not under
stand wha t point was intended to be raised by the reference 
to such a possible right in question 2, and tha t he treated 
tha t question as confined to exclusive rights. 

Idington J. and Anglin J. each delivered judgments 
substantially to the same effect. 

Sir R. Finlay, K.C., Lafleur, K.C., and Geoffrey Lawrence, 
for the appellant. The beds of all tidal waters, including 
estuaries of rivers and arms of the sea, vest in the Crown 
jure prerogativse. Bu t for Magna Charta, the Crown could 
by its prerogative r ight grant the exclusive right of fishing 
therein to a pr ivate individual either together with or 
distinct, from the soil: Malcolmson v. O'Dea ( 1 ) ; Murphy 
v. Ryan ( 2 ) ; Mayor of Carlisle v. Graham ( 3 ) ; Neill v. 
Duke of Devonshire ( 4 ) ; passages from Hale 's De Jure 
Maris (5) , cited in the last-named case; Lord Advocate v. 
Wemyss ( 6 ) ; Parker v. Lord Advocate ( 7 ) ; Fitzhardinge 
v. Purcell (8 ) . After the establishment of the Colony of 
British Columbia in 1858 the beds of all t idal waters within 
the Colony and the fishing rights therein were vested in the 
Crown in the right of British Columbia. The right of fish
ing whether belonging to private individuals in non-tidal 

(1) (1863) 10 H.L.C. 593. (5) 1 Harg. Law Tracts, p. 11. 
(2) (1868) I.R. 2 C.L. 143. (6) [19001 A.C. 48. 
(3) (1869) L.R. 4 Ex. 361. (7) [19041AC. 364. 
(4) (1882) 8 App. Cas. 135; (8) [1908] 2 Ch. 139. 

(1876) LR . Ir. 2 C.L. 132. 
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waters or to the Crown in tidal waters is a right of property: 
Murphy v. Ryan (1); this right of property was not affected 
by the British North America Act, 1867. Lord Herschell 
in delivering the opinion of the Board in Attorney-General 
for the Dominion v. Attorneys-General for the Provinces 
(2) points out the distinction between proprietary rights 
and legislative authority and says: "whatever proprietary 
rights were at the time of that Act possessed by the 
Provinces remain vested in them except such as are by any 
of its express enactments transferred to the Dominion of 
Canada." Though the right to grant an exclusive right 
to fish in tidal waters cannot since Magna Charta be 
exercised by the Crown, the right still exists and can be 
exercised by the Legislature, and in British Columbia it can 
be exercised by the local Legislature, since within the area 
and subjects prescribed by the British North America Act, 
1867, the Province has the same legislative authority as the 
Imperial Parliament: Hodge v. Reg. (3); Liquidators of 
the Maritime Bank of Canada v. Receiver-General of New 
Brunswick (4); Attorney-General for Ontario v. Attorney-
General for Canada, (5) Neither did the grant of the 
railway belt affect a transfer to the Dominion of the fishing 
rights in tidal waters which were vested in the Crown. 
Although the right of fishing is not of precisely the same 
character as the prerogative right to minerals which it was 
held in Attorney-General of British Columbia v. Attorney-
General of Canada (6) did not pass with the railway belt, 
the effect of that decision is in the appellant's favour. Lord 
Watson expressly states that the conveyance only con
templated a transfer to the Dominion of the provincial 
rights to manage and settle the lands and that it was not 
intended that the proprietary rights in the lands should 
be taken out of the Province. In Burrard Power Co. v. 
Rex (7) the Board was not dealing with fishing rights and 
the decision is distinguishable. The judgment affirms the 
view expressed by Lord Watson as to the object of the con
veyance of the railway belt. Under the British North 
America Act, 1867, s. 92, enumeration 13, the Legislature 
of British Columbia has exclusive legislative authority to 

J.C. 
1913 

ATTORNEY-
GENERAL 

FOR BRITISH 
COLUMBIA 

v. 
ATTORNEY-

GENERAL 
FOR CANADA. 

1914 A.C. 
p . 158. 

(1) (1868) I.R. 2 C.L. 143. 
(2) [1898] A.C. 700, at p . 709. 
(3) (1883) 9 App. Cas. 117. 
(4) [1892] A.C. 437. 

(5) ([1912] A.C. 571, a t p . 581. 
(6) (1889) 14 App. Cas. 295, at 

pp. 301, 302. 
(7) [1911] A.C. 87. 
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(1) (1868) I.R. 2 C.L. 143. (5) ([1912] A.C. 571, at p. 581. 
(2) [1898] A.C. 700, at p. 709. (6) (1889) 14 App. Cas. 295, at 
(3) (1883) 9 App. Cas. 117. pp. 301, 302. 
(4) [1892] A.C. 437. (7) [1911] A.C. 87. 
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J-C. make laws in relation to "property and civil rights in the 
^ f Province"; this author i ty includes the power to grant an 

ATTORNEY- exclusive right of fishing in tidal waters. The legislative 
GENERAL author i ty of the Dominion under s. 91, enumeration 12, 

COLUMBIA1 n a m e ^ y a s to "sea coast and inland fisheries," is confined 
v. to regulating the manner in which such rights may be 

ATTORNEY- exercised: In re Provincial Fisheries ( 1 ) ; the same case on 
FOR^NADA

 aPPe al> Attorney-General for Canada v. Attorneys-General 
' for the Provinces. (2) [The following cases also were 

1914 A G r e f e r r ' e d to as to the legislative authori ty of the Dominion 
p. 159. ' and of the Provinces: City of Montreal v. Montreal Joint 

Railway ( 3 ) ; Dobie v. Temporalities Board. (4) 

I n British Columbia non-tidal navigable waters should 
be treated as in the same position as tidal waters as regards 
fishing rights. The civil laws of England as they existed 
in 1858 were declared to be in force in British Columbia, 
bu t only so far as they were not from local circumstances 
inapplicable. The law of England relating to non-tidal 
waters is inapplicable to the lakes and great waterways of 
Canada. Where a river or lake in British Columbia is 
navigable in fact, although not tidal, the bed and the right 
of fishing, subject to the right of the public, vest in the 
Crown. On this poin t reference was made to the judgment 
of Anglin J. in Keewatin Power Co. v. Town of Kenora 
{5), the judgment of Strong C.J. in In re Provincial 
Fisheries (6) , and, upon the question of prescriptive rights 
of the public, to the judgment of Lord Blackburn in Cald
well v. McLaren ( 7 ) ; Goodman v. Mayor of Saltash ( 8 ) ; 
Murphy v. Ryan ( 9 ) ; Hale ' s D e Jure Mar is (1 Harg. Law 
Tracts, at p . 18) ; Angell on Watercourses, 7th ed., § 549, 
p . 712. 

[Their Lordships int imated t ha t they did not propose 
to deal with the question as to whether the property in the 
soil of the sea under territorial waters vests in the Crown, 
but reference was made to Reg. v. Keyn (10), Carr v. Fracis 

(1) (1896) 26 Can. S C R . 444, (6) 26 Can. S.C.R. 444, at pp. 
at p. 531 520, 531. 

(2) [1898] A.C. 700, at pp. 709, (7) (1884) 9 App. Cas. 392, at 
711. pp. 404, 405. 

(3) [1912] A.C. 333. (8) (1882) 7 App. Cas. 633. 
(4) (1882) 7 App. Cas. 136. (9) I.R. 2 C.L. 143, at p. 154. 
(5) (1906) 13 Ont. L.R. 237; sub- (10) (1876) 2 Ex. D. 63. 

sequently reversed (1908) 16 
Ont. L.R. 184. 
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Times & Co. (1), and the Territorial Waters Jurisdiction J-C. 
Act, 1878 (41 & 42 Vict. c. 73).] ™ 

Sir R. Finlay, K.C., and Lafleur, K.C., also appeared, ATTORNEY-

Geoffrion, K.C., being with them, for the intervenants, F O B™HKH 

who adopted the contentions of the appellant. COLUMBIA 

Newcombe, K.C., Bateson, K.C., Stuart Moore, and Ray- ATTORNEY-
mond Asquith, for the respondent. The effect of the GENERAL 
decision in Burrard Power Co. v. Rex (2) is conclusive t h a t F0B C A N A D A-
the grant of the railway belt carried with it every right and 
interest of the Province in the lands, conveyed including 1 9 1 4 , A Q C ' 
the water rights. As to non-tidal waters, whether navigable p ' 
or not, the right of fishing passed to the Dominion as an 
incident of the land conveyed. I t is clear tha t by the law 
of England the right of fishing in non-tidal waters vests 
in the owner of the soil whether the waters are navigable 
or not, and the public cannot by prescription or otherwise 
obtain a r ight of fishing in t hem: Pearce v. Scotcher ( 3 ) ; 
Smith v. Andrews (4); Blount v. Layard (5) ; Murphy v. 
Ryan (6); Johnston v. O'Neill. (7) See also the judgment 
of the Special Commissioners of English Fisheries set out 
in Leconfield v. Lonsdale. (8) There is no valid reason 
why in British Columbia the law as to tidal waters should 
be extended to navigable non-tidal waters. Lord Mac-
naghten in Johnston v. O'Neill (9) points out that no 
distinction for this purpose can be drawn between a large 
lake and a small one. 

As to the tidal waters (including arms of the sea and 
estuaries of rivers) the rule laid down in Malcolmson v. 
O'Dea (10) applies, and the soil vests in the Crown, but 
the right of fishing vests in the public. If the Province 
retained any proprietary right in the soil, that right was, 
under s. 109 of the British North America Act, 1867, 
"subject to any trusts existing in respect thereof." The 
public right of fishing in tidal waters is in the nature of a 
trust vested in the Crown: Murphy v. Ryan (11); Chitty 
on the Prerogatives of the Crown, pp. 142, 143; Gould on 
Waters, 2nd ed., ch. 1, s. 20, p. 41. The effect of s. 109 was 

(1) [1902] A.C. 176, at p. 181. (7) [1911] A.C. 552. 
(2) [1911] A.C. 87. (8) (1870) L.R. 5 C.P. 657, at 
(3) (1882) 9 Q.B.D. 162. p. 665. 
(4) [1891] 2 Ch. 678. (9) [1911] A.C. 552, at p. 578. 
(5) [1891] 2 Ch. 681, n. (10) 10 H.L.C. 593. 
(6) Lit. 2 C.L. 143. (11) I.R. 2 C.L. 143, at p. 149. 
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"subject to any trusts existing in respect thereof." The 
public right of fishing in tidal waters is in the nature of a 
trust vested in the Crown: Murphy v. Ryan (11); Chitty 
on the Prerogatives of the Crown, pp. 142, 143; Gould on 
Waters, 2nd ed., eh. 1, s. 20, p. 41. The effect of s. 109 was 

(1) [1902] A.C. 176, at p. 181. 
(2) [19111 A.C. 87. 
(3) (1882) 9 Q.B.D. 162. 
(4) [18911 2 Ch. 678. 
(5) [ 18911 2 Ch. 681, n. 
(6) I.R. 2 C.L. 143. 

(7) [1911] A.C. 552. 
(8) (1870) L.R. 5 C.P. 657, at 

p. 665. 
(9) [1911] A.C. 552, at p. 578. 

(10) 10 H.L.C. 593. 
(11) I.R. 2 C.L. 143, at p. 149. 
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J-C. considered in Attorney-General jor Canada v. Attorney-
^^ General for Ontario (1) and in St. Catherine's Milling and 

ATTORNEY- Lumber Co. v. Reg. (2) ; those decisions shew that "trust" 
GENERAL in s. 109 is not confined to such trusts as a Court of Equity 

ĈOLUMBIA* W O U ^ administer, but is used in a wider sense. The public 
v. right of fishing in tidal waters, as also in the sea, is a matter 

ATTORNEY- exclusively within the legislative authority of the Dominion 
FORCTNADA Parliament under the British North America Act, 1867, 

' s. 91; it falls within enumeration 12, "sea coast and inland 
1914AC fisneries"; also within enumeration 1, "public debt and 

p. 161. ' property." The word "fisheries" in enumeration 12 is used 
in the sense of rights of fishing as appears from clause 5 
of the Terms of Union, under which the Dominion agreed 
to assume and defray the charges of (inter alia) "protec
tion and encouragement of fisheries." The regulation of 
"sea coast and inland fisheries" coming expressly within the 
legislative authority of the Dominion under s. 91, it is 
provided by the final words of the section that this auth
ority is not to be cut down by reason of matters of a 
"local or private" nature included in s. 92: Attorney-
General jor Ontario v. Attorney-General jor the Dominion 
(3); Attorney-General jor Canada v. Attorneys-General 
jor the Provinces. (4). Further, the legislativee authority 
given to the Provinces under s. 92 is only in relation to 
existing rights and property and does not include the crea
tion of a new right. The right of fishing in tidal waters 
and in the sea being a right of the public generally is not 
"property"; if it is, then the Dominion under s. 91 have 
the exclusive authority to regulate it, including authority 
to grant the right to individuals. 

Sir R. Finlay, K.C., in reply, referred to s. 117 of the 
British North America Act, 1867, which provides that the 
several Provinces shall retain all their public property not 
otherwise disposed of in that Act. 

The judgment of their Lordships was delivered by 

Dec\ VISCOUNT HALDANE L.C. This is the appeal of the 
Government of British Columbia from answers given by 
the Supreme Court of Canada to certain questions sub
mitted to it by the Canadian Government, under the auth-

(1) [1897] A.C. 199, at p. 210. (3) [1896] A.C. 348, at pp. 362, 
(2) (1888) 14 App. Cas. 46, at 363. 

p. 55. (4) [1898] A.C. 700, at p. 712. 
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ority of a statute of the Dominion Parliament. The ques- J-C. 
tions did not arise in any litigation, but were questions ^ j j 
of a general and abstract character relating to the fishery ATTORNEY-
rights of the Province. GENERAL 

_ . . . FOR BRITISH 

I t is clear that questions 01 this kind can be competently COLUMBIA 
put to the Supreme Court where, as in this case, statutory v-
authority to pronounce upon them has been given to that GENERAL" 
Court by the Dominion Parliament. The practice is now FOR CANADA. 
well established, and its validity was affirmed by this — 
Board in the recent case of Attorney-General of Ontario v. 1914 A.C. 
Attorney-General of the Dominion. (1) I t is at times p. 162. 
attended with inconveniences, and it is not surprising that 
the Supreme Court of the United States should have 
steadily refused to adopt a similar procedure, and should 
have confined itself to adjudication on the legal rights of 
litigants in actual controversies. But this refusal is based 
on the position of that Court in the Constitution of the 
United States, a position which is different from that of 
any Canadian Court, or of the Judicial Committee under 
the statute of William IV. The business of the Supreme 
Court of Canada is to do what is laid down as its duty by 
the Dominion Parliament, and the duty of the Judicial 
Committee, although not bound by any Canadian statute, 
is to give to it as a Court of review such assistance as is 
within its power. Nevertheless, under this procedure ques
tions may be put of a kind which it is impossible to answer 
satisfactorily. Not only may the question of future litigants 
be prejudiced by the Court laying down principles in an 
abstract form without any reference or relation to actual 
facts, but it may turn out to be practically impossible to 
define a principle adequately and safely without previous 
ascertainment of the exact facts to which it is to be applied. 
It has therefore happened that in cases of the present class 
their Lordships have occasionally found themselves unable 
to answer all the questions put to them, and have found it 
advisable to limit and guard their replies. I t will be seen 
that this is so to some extent in the present appeal. 

The questions submitted to the Supreme Court of Canada 
were as follows:— 

1. Is it competent to the Legislature of British Columbia 
to authorize the Government of the Province to grant by 
way of lease, licence, or otherwise, the exclusive right to 

(1) [1912] A.C. 571. 
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J-C- fish in any or wha t par t or par ts of the waters within the 
^ 5 railway bel t—(a) as to such waters as are tidal, and 

ATTORKEY- (b) as to such waters as, although not tidal, are in fact 
GENERAL navigable? 

COLUMBIA 2. Is it competent to the Legislature of British Columbia 
v. to authorize the Government of the Province to grant by 

AGENEBAL~
 w a y °^ le a s e> l i c e n c e , or otherwise, the exclusive right, or 

FOR CANADA, any right, to fish below low water mark in or in any or 
what par t or parts of the open sea within a marine league 

1914 A.C °f the coast of the Province? 
p. 163. 3 i s there any and what difference between the open 

sea within a marine league of the coast of British Columbia 
and the gulfs, bays, channels, a rms of the sea, and estuaries 
of the rivers within the Province or lying between the 
Province and the United States of America, so far as con
cerns the author i ty of the Legislature of British Columbia 
to authorize the Government of the Province to grant by 
way of lease, licence, or otherwise, the exclusive right or 
any right to fish below low water mark in the said waters 
or any of them? 

Before dealing with these questions it is necessary to refer 
to the na ture and origin of the Consti tution of the Province 
of British Columbia. The Province was established by an 
Imperial s ta tu te passed in 1858, and by various Orders in 
Council made under its provisions a Government was set up 
consisting of a Governor and a local Legislature. By 
certain of these Orders, and-by a local Ordinance of 1867, 
the civil and criminal law of England, as i t existed in 1858, 
was made the law of the Colony so far as it was not from 
local circumstances inapplicable. By an Imperial s ta tute 
of 1866 the Colony of Vancouver Island was united with 
and thenceforth became par t of the Colony of British 
Columbia. 

In 1871 British Columbia was admitted, under s. 146 of 
the British Nor th America Act, into the Union of Provinces 
which t ha t Act constituted. The instrument by which 
the union was actually effected was an Order in Council, bu t 
it was necessarily based on addresses from both Houses of 
the Canadian Parl iament, and from the Legislative Council 
of British Columbia. These addresses contained the terms 
and conditions upon which these two quasi-independent 
communities proposed, through their respective Legisla-

684 HOUSE OF LORDS 

J.C. fish in any or what part or parts of the waters within the 
~ railway belt-(a) as to such waters as are tidal, and 

ATTORNEY- (b) as to such waters as, although not tidal, are in fact 
GENERAL navigable? 

FOR BRITISH 2 I . h L . 1 f B . . h c l b' 
CoLuMBIA • s 1t competent tot e eg1s ature o nhs o urn 1a 

v. to authorize the Government of the Province to grant by 
AGTTo~NEY- way of lease, licence, or otherwise, the ·exclusive right, or 

ENERAL . h fi h b l 1 k • . 
FoRCANADA. any ng t, to s e ow ow water mar 111 or 111 any or 

what part or parts of the open sea within a marine league 
1914 A.C. of the coast of the Province? 

p.l63. 3. Is there any and what difference between the open 
sea within a marine league of the coast of British Columbia 
and the gulfs, bays, channels, arms of the sea, and estuaries 
of the rivers within the Province or lying between the 
Province and the United States of America, so far as con
cerns the authority of the Legislature of British Columbia 
to authorize the Government of the Province to grant by 
way of lease, licence, or otherwise, the exclusive right or 
any right to fish below low water mark in the said waters 
or any of them? 

Before dealing with these questions it is necessary to refer 
to the nature and origin of the Constitution of the Province 
of British Columbia. The Province was established by an 
Imperial statute passed in 1858, and by various Orders in 
Council made under its provisions a Government was set up 
consisting of a Governor and a local Legislature. By 
certain of these Orders, and ·by a local Ordinance of 1867, 
the civil and criminal law of England, as it existed in 1858, 
was made the law of the Colony so far as it was not from 
local rircumstances inapplicable. By an Imperial statute 
of 1866 the Colony of Vancouver Island was united with 
and thenceforth became part of the Colony of British 
Columbia. 

In 1871 British Columbia was admitted, under s. 146 of 
the British North America Act, into the Union of Provinces 
which that Act constituted. The instrument by which 
the union was actually effected was an Order in Council, but 
it was necessarily based on addresses from both Houses of 
the Canadian Parliament, and from the Legislative Council 
of British Columbia. These addresses contained the terms 
and conditions upon which these two quasi-independent 
communities proposed, through their respective Legisla-



AND PHIVY COUNCIL 685 

tures, that the union should be effected, and these terms 
and conditions, so far as approved of by their then Sov
ereign, were intended to be embodied in the Order in 
Council effecting the union, which was to have the same 
effect as if it had been enacted by the Parliament of the 
United Kingdom. 

The Order in Council dated May 16, 1871, recites that 
each of the several things had been done which were 
required by s. 146 of the British North America Act, and 
the terms and conditions proposed in the addresses and 
approved of by the Crown are annexed to this Order. By 
paragraph 5, sub-head E, of these latter, Canada, i.e., the 
Dominion of Canada, undertook to assume the protection 
and encouragement of fisheries and defray the expenses of 
the same, and thereby became bound so to do. By the first 
clause of paragraph 11, the Dominion also undertook 
amongst other things to secure the commencement within 
two years from the date of the union of, and to complete 
within ten years, a railway from the Pacific coast to such a 
point east of the Rocky Mountains, to be selected, as would 
secure that the seaboard of British Columbia should be 
connected with the railway system of Canada. By the 
second clause of paragraph 11 the Government of British 
Columbia became bound to convey to the Dominion Gov
ernment, or rather to the Crown in right of the Dominion, 
in trust to be appropriated in such manner as the Dominion 
Government should deem advisable in furtherance of the 
construction of this railway, a certain extent of public lands, 
therein described, lying along the railway line throughout 
its entire length, not to exceed twenty miles in extent on 
each side of the line, and in consideration of this the Dom
inion Government undertook to pay to the Government of 
British Columbia 100.000 dollars per annum. Neither the 
Legislature of the Province of British Columbia nor that 
of the Dominion has power by legislation to alter the terms 
of this Order in Council (which is in effect an Imperial 
statute), or to relieve themselves from the obligations 
it imposes upon them. 

Both the Dominion Government and the Government of 
British Columbia have performed the obligations thus 
imposed upon them. The Canadian Pacific Railway has 
been constructed, which connects the eastern seaboard of 
Canada with the western seaboard of British Columbia. 

J C . 
1913 

ATTORNEY-
GENERAL 

FOR BRITISH 
COLUMBIA 

v. 
ATTORNEY-

GENERAL 
FOR CANADA. 

1914 A C . 
p. 164 

1914 A.C. 
p. 165. 
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J.C. On the other hand the Legislature of British Columbia has 
}}, passed two statutes, namely, 43 Vict. c. 11 and 47 Vict. 

ATTORNEY- C. 14 in order to discharge the obligation to grant what is 
GENERAL now known as the railway belt (so tar as it lies within the 

FCOSJMTBIAH Colony) to the Government of the Dominion of Canada. 
v. By the combined effect of these statutes there was granted 

ATTORNEY- to the Dominion Government in trust to be appropriated 
TOBSUA

 a s t o ^ e Government might seem advisable the public 
' ' ' lands along the line of the Canadian Pacific Railway where-

ever it might finally be located to a width of twenty miles 
on each side of the said line as provided in paragraph 11 
of the terms annexed to the Order in Council admitting 
the Province of British Columbia into confederation with 
the other Colonies of the Dominion. 

The construction of the language of the grant of the 
railway belt has already come before this Board on more 
than one occasion. In Attorney-General of British Columbia 
v. Attorney-General of Canada (1) it was decided that the 
grant was in substance an assignment of the rights of the 
Province to appropriate the territorial revenues arising from 
the land granted. Nevertheless it was held that it did not 
include precious metals which belonged to the Crown in 
right of the Province, because, as was said by Lord Watson, 
such precious metals are not partes soli or incidents of the 
land in which they are found, but belong to the Crown as 
of prerogative right, and there are no words in the con
veyance purporting to transfer Royal or prerogative as 
distinguished from ordinary rights. I t was pointed out in 
the judgment in that case that the word "grant" as used 
in the statute under construction was not, strictly speaking, 
suitable to describe a mere transfer of the provincial right 
to manage and settle the land and appropriate its revenues. 
The title remained in the Crown, whether the right to 
administer was that of the Province or that of the Dom
inion. It is true that in the course of the judgment Lord 
Watson also expressed the view that when the Dominion 
had disposed of the land to settlers it would again cease 
to be public land under Dominion control and revert to 
the same position as if it had been settled by the Province 
without ever having passed out of its control. Their Lord-

1 p14i66C' ships, however, have not on the present occasion to consider 
questions which might arise if this had taken place, inas-

(1) 14 App. Cas. 295. 
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much as the belt, so far as is material for the purposes of J-C. 
this appeal, is still unsettled and remains under the control ^ ^ 
of the Dominion. ATTORNEY-

Their Lordships can see nothing in the judgment above TOR BRITISH 
referred to which casts the slightest doubt upon the con- COLUMBIA 
elusion to which they have come from a direct consideration v-
of the terms of the grant itself, namely, tha t the entire G E N ^ L " 
beneficial interest in everything t h a t was transferred passed FOR CANADA. 
from the Province to the Dominion. There is no reserva-
tion of anything to the grantors. The whole solum of the 
belt lying between its extreme boundaries passed to the 
Dominion, and this must include the beds of the rivers and 
lakes which lie within the belt. Nor can there be any 
doubt tha t every right springing from the ownership of the 
solum would also pass to the grantee, and this would 
include such rights in or over the waters of the rivers and 
lakes as would legally flow from the ownership of the 
solum. This view is in harmony with what has been decided 
by this Board in another case in which the effect of the 
grant of the railway belt came into question, Burrard Power 
Co. v. Rex (1) , where it was held tha t a grant of water 
rights on a lake and river within the belt made by the 
Government of the Province was void. The grounds of the 
decision of the Board in tha t case were tha t the grant of 
the lands to the Dominion had passed the water rights 
incidental to the lands, and tha t these lands, so long as 
unsettled, were public property within the meaning of s. 91 
of the British Nor th America Act, and were, therefore, 
under the exclusive legislative authori ty of the Dominion, 
and could not be dealt with under a Water Clauses Act 
passed by the Provincial Government. 

During the course of the argument, some reliance was 
placed by counsel for the Province of British Columbia on 
the fact tha t by the supplemental agreement recited in 
the preamble to the British Columbian Act of 1883 the 
Dominion is with all convenient speed to offer for sale the 
lands within the railway belt to settlers. But their Lord
ships are unable to see how this can affect the question of 1914 A.C 
what passed to the Dominion under the so-called grant. P-167. 

They are unable to see any ground for construing the grant 
of the railway belt as excluding such lands situated within 

(1) [1911] A . C 87. 
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placed by counsel for the Province of British Columbia on 
the fact that by the supplemental agreement recited in 
the preamble to the British Columbian Act of 1883 the 
Dominion is with all convenient speed to offer for sale the 
lands within the railway belt to settlers. But their Lord
ships are unable to see how this can affect the question of 
what passed to the Dominion under the so-called grant. 
They are unable to see any ground for construing the grant 
of the railway belt as excluding such lands situated within 
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JC. it as are covered with water. The solum of a river bed is 
^ ^ a property differing in no essential characteristic from other 

ATTORNEY- lands. Ownership of a portion of it usually accompanies 
GENERAL riparian property and greatly adds to its value. The 

FCoLTjRMBif m m e ra l s under it can be worked, and in addition there are 
v. special rights which flow from its ownership which are of 

ATTORNEY- themselves valuable and may be made the subject of sale. 
PORCANAD̂  And e v e n m view °f the construction of the railway itself 

' the possession of the solum of the rivers or lakes might 
become most essential in connection with the building of 
bridges, &c. Moreover, in districts situated at a distance 
from the actual railway track, the power of using the solum 
of the river for the purpose of the construction of bridges 
might be essential to the settling and disposal of adjacent 
lands. The plain language of the grant leaves it, in their 
Lordships' opinion, impossible to imply any limitations of 
the generality of that language or to make its operation 
dependent on whether land situated in the belt was or was 
not covered with water, or, if so covered, whether the rivers 
or lakes that cover it were of small or large dimensions. The 
whole solum within the belt with all the rights appertaining 
thereto passed to the Dominion. 

In the present case, therefore, their Lordships entertain 
no doubt that the title to the solum and the water rights in 
the Fraser and other rivers and the lakes so far as within 
the belt are at present held by the Crown in right of the 
Dominion, and that this title extends to the exclusive 
management of the land and to the appropriation of its 
territorial revenues. I t remains to consider the con
sequences as regards fishing rights. These are, in their 
Lordships' opinion, the same as in the ordinary case of 
ownership of a lake or river bed. The general principle 
is that fisheries are in their nature mere profits of the soil 
over which the water flows, and that the title to a fishery 
arises from the right to the solum. A fishery may of course 
be severed from the solum, and it then becomes a profit a 
prendre in alieno solo and an incorporeal hereditament. 

1914 A.C. The severance may be effected by grant or by prescription, 
p-168- but it cannot be brought about by custom, for the origin of 

such a custom would be an unlawful act. But apart from 
the existence of such severance by grant or prescription the 
fishing rights go with the property in the solum. 
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The authorities treat this broad principle as being of J C 
general application. They do not regard it as restricted to ^^ 
inland or non-tidal waters. They recognize it as giving to ATTOENBT-
the owners of lands on the foreshore or within an estuary GENERAL 
or elsewhere where the tide flows and refiows a title to fish ^ 0 ^ ™ ^ 
in the water over such lands, and this is equally the case v\ 
whether the owner be the Crown or a private individual. ATTORNEY-
But in the case of tidal waters (whether on the foreshore J f ^ l ! " ^ 

. . , . \ i i • i f t F 0 R CANADA 

or in estuaries or tidal rivers) the exclusive character of the 
title is qualified by another and paramount title which is 
prima facie in the public. Lord Hale in his De Jure Maris, 
in a passage cited with approval by Lord Blackburn in his 
judgment in Neill v. Duke of Devonshire (1), states the 
law as follows: "The right of fishing in this sea" (i.e., the 
narrow seas adjoining the coasts) "and the creeks and arms 
thereof, is originally lodged in the Crown, as the right of 
depasturing is originally lodged in the owner of the waste 
whereof he is lord, or as the right of fishing belongs to him 
that is the owner of a private or inland river . . . . But 
though the King is the owner of this great waste, and as a 
consequence of his propriety hath the primary right of 
fishing in the sea and the creeks and arms thereof, yet the 
common people of England have regularly a liberty of 
fishing in the sea or creeks or arms thereof, as a public 
common of piscary, and may not without injury to their 
right be restrained of it, unless in such places, creeks, or 
navigable rivers where either the King or some particular 
subject hath gained a propriety exclusive of that common 
liberty." 

Although their Lordships agree with Lord Blackburn 
in his approval of this citation from De Jure Maris, their 
Lordships must not be understood as assenting to all the 
expressions used by Lord Hale, and more especially to his 
assumption that the Crown is owner of the solum of what 
he speaks of as the narrow seas. In Lord Hale's time the 1914A.C. 
conception even of the three-mile limit did not exist, and p-169-
it is clear that Lord Hale meant to include in the dominion 
of the Crown something much wider even that this. Nor 
do they think that Lord Blackburn's approval was intended 
by him to relate to this point, it being quite irrelevant to 
the case which he had under his consideration at the time. 
But their Lordships are in entire agreement with him on 

(1) 8 App. Gas. 135, at p 177. 
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J C his main proposition, namely, that the subjects of the 
^ ^ Crown are entitled as of right not only to navigate but to 

ATTOBNEY- fish in the high seas and tidal waters alike. The legal 
GENERAL character of this right is not easy to define. I t is probably 

Fn^™f.H a right enjoyed so far as the high seas are concerned by 
COLUMBIA ° , • r i • • • 1 1 • j l 

v, common practice from time immemorial, and it was prob-
ATTORNEY- ably in very early times extended by the subject without 

FORCANAD\ challenge to the foreshore and tidal waters which were 
* ' ' continuous with the ocean, if, indeed, it did not in fact 

first take rise in them. The right into which this practice 
has crystallized resembles in some respects the right to 
navigate the seas or the right to use a navigable river as a 
highway, and its origin is not more obscure than that of 
these rights of navigation. Finding its subjects exercising 
this right as from immemorial antiquity the Crown as 
parens patriae no doubt regarded itself bound to protect 
the subject in exercising it, and the origin and extent of 
the right as legally cognizable are probably attributable to 
that protection, a protection which gradually came to be 
recognized as establishing a legal right enforceable in the 
Courts. 

But to the practice and the right there were and indeed 
still are limits, or perhaps one should rather say exceptions. 
"The King," says Lord Hale in another passage (De Jure 
Maris, printed at p. 373 of Stuart Moore's History and Law 
of the Foreshore and Sea Shore, 3rd ed.), "used to put 
as well fresh as salt rivers in defenso for his recreation, 
that is, to bar fishing or fowling in a river till the King had 
taken his pleasure or advantage of the writ or precept de 
defensione ripariae, which anciently was directed to the 
sheriff to prohibit riviation in any rivers in his bailiwick. 
But by that statute it is enacted quod nullee riparise defen
d a n t s de csetero, nisi illse quae fuerunt in defenso tempore 
Henrici regis avi nostri, et per eadem loca et per eosdem 

1914 A.C. terminos, sicut esse consueverunt tempore suo." The words 
P-17°- of Magna Charta quoted by Lord Hale are of a very general 

character, and are not confined to tidal waters. If they 
had remained unconstrued by the Courts doubts might well 
have been entertained, as pointed out by Lord Blackburn 
in Neill v. Duke of Devonshire (1), whether the 16th 
chapter, which contains the words cited, did more than 
restrain the writ de defensione riparian, by which, when the 

(1) 8 App. Cas. 135, at p. 177. 
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King was about to come into a county, all persons might J-C. 
be forbidden from approaching the banks of the rivers, 1913 

whether tidal or not, in order tha t the King might have his ATTORNEY-
pleasure in fowling and fishing. If this were the true inter- GENERAL 
pretation of the words of Magna Charta it would indicate ^OL^MBIA1 

tha t the general right of the public to fish in the sea and L^. BI 

in tidal waters had been established at an earlier date than ATTORNEY-
Magna Charta, so that it was only necessary at t ha t date F ^ f ^ A 

to guard the subject from the temporary infractions of that 
right by the Crown in the rivers as well tidal as non-tidal 
which were covered by the writ de defensione riparise. Bu t 
this is a mat te r of historical and ant iquarian interest only. 
Since the decision of the House of Lords in Malcolmson v. 
O'Dea (1) , it has been unquestioned law tha t since Magna 
Char ta no new exclusive fishery could be created by Royal 
grant in tidal waters, and that no public right of fishing in 
such waters, then existing, can be taken away without com
petent legislation. This is now par t of the law of England, 
and their Lordships entertain no doubt tha t i t is par t of the 
law of British Columbia. 

Such, therefore, is undoubtedly the general law as to the 
public right of fishing in tidal waters. But it does not apply 
universally. To the general principle t ha t the public have 
a "liberty of fishing in the sea or creeks or arms thereof," 
Lord Hale makes the exception, "unless in such places, 
creeks, or navigable rivers where either the King or some 
particular subject ha th gained a propriety exclusive of tha t 
common liberty." This passage refers to certain special 
cases of which instances are to be found in well-known 
English decisions where separate and exclusive rights of 
fishing in tidal waters have been recognized as the property 
of the owner of the soil. In all such cases the proof of the 1914 ^ .c . 
existence and enjoyment of the right has of necessity gone P- 171. 
further back than the date of Magna Charta . The origin 
of these rare exceptions to the public right is lost in the 
darkness of the past as completely as is the origin of the 
right itself. But it is not necessary to do more than refer 
to the point in explanation of the words of Lord Hale, 
because no such case could exist in any par t of British 
Columbia, inasmuch as no rights there existing could pos
sibly date from before Magna Charta. 

(1) 10 H.L.C 593. 
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It follows from these considerations that the position of 
the rights of fishing in the rivers, lakes, and tidal waters 
(whether in rivers and estuaries or on the foreshore) within 
the railway belt stand prima facie as follows: In the non-
tidal waters they belong to the proprietor of the soil, i.e., 
the Dominion, unless and until they have been granted by 
it to some individual or corporation. In the tidal waters, 
whether on the foreshore or in creeks, estuaries, and tidal 
rivers, the public have the right to fish, and by reason of 
the provisions of Magna Charta no restriction can be put 
upon that right of the public by an exercise of the pre
rogative in the form of a grant or otherwise. I t will, of 
course, be understood that in speaking of this public right 
of fishing in tidal waters their Lordships do not refer in any 
way to fishing by kiddles, weirs, or other engines fixed to 
the soil. Such methods of fishing involve a use of the solum 
which, according to English law, cannot be vested in the 
public, but must belong either to the Crown or to some 
private owner. But we now come to the crux of the present 
case. The restriction above referred to relates only to Royal 
grants, and what their Lordships here have to decide is 
whether the Provincial Legislature has the power to alter 
these public rights in the same way as a sovereign Legisla
ture, such as that of the United Kingdom, could alter the 
law in these respects within its territory. 

To answer this question one must examine the limitations 
to the powTers of the Provincial Legislature which are 
relevant to the question under consideration. They arise 
partly from the provisions of ss. 91 and 92 of the British 
North America Act, 1867, and partly from the Terms of 
Union of British Columbia with the Confederation with 
which we have already dealt. By s. 91 of the British North 

1914 A.C America Act, 1867, the exclusive legislative authority of the 
p. 172. Parliament of Canada extends to all matters coming within 

(amongst other things) "sea coast and inland fisheries." 
The meaning of this provision was considered bv this Board 
in the case of Attorney-General for the Dominion v. 
Attorneys-General for the Provinces (1), and it was held 
that it does not confer on the Dominion any rights of 
property, but that it does confer an exclusive right on the 
Dominion to make restrictions or limitations by which 
public rights of fishing are controlled, and on this exclusive 

(1) [1898] A C 700 
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right provincial legislation cannot trench. It recognized J C 
that the Province retains a right to dispose of any fisheries 1913 

to the property in which the Province has a legal title, so ATTORNEY-
far as the mode of such disposal is consistent with the Dom- GENERAL 
inion right of regulation, but it held that, even in the case ^fuMBif 
where proprietary rights remain with the Province, the v, 
subject-matter may be of such a character that the exclusive ATTORNEY-
power of the Dominion to legislate in regard to fisheries may Gl^EBAL 

restrict the free exercise of provincial rights. Accordingly . 
it sustained the right of the Dominion to control the 
methods and season of fishing and to impose a tax in the 
nature of licence duty as a condition of the right to fish, 
even in cases in which the property in the fishery originally 
was or still is in the Provincial Government. 

The decision in the case just cited does not, in their Lord
ships' opinion, affect the decision in the present case. 
Neither in 1867 nor at the date when British Columbia 
became a member of the Federation was fishing in tidal 
waters a matter of property. I t was a right open equally 
to all the public, and therefore, when by s. 91 sea coast 
and inland fisheries were placed under the exclusive legisla
tive authority of the Dominion Parliament, there was in 
the case of the fishing in tidal waters nothing left within 
the domain of the Provincial Legislature. The right 
being a public one, all that could be done was to regu
late its exercise, and the exclusive power of regulation 
was placed in the Dominion Parliament. Taking this in 
connection with the similar provision with regard to "navi
gation and shipping" their Lordships have no doubt that the 
object and the effect of these legislative provisions were to 
place the management and protection of the cognate public 1914 A C. 
rights of navigation and fishing in the sea and tidal waters p-173-
exclusively in the Dominion Parliament, and to leave to 
the Province no right of property or control in them. It 
was most natural that this should be done, seeing that these 
rights are the rights of the public in general and in no way 
special to the inhabitants of the Province. 

These considerations enable their Lordships to answer 
the first question, which reads as follows:— 

"Is it competent to the Legislature of British Columbia 
to authorize the Government of the Province to grant by 
way of lease, licence, or otherwise the exclusive right to fish 
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to all the public, and therefore, when by s. 91 sea coast 
and inland fisheries were placed under the exclusive legisla
tive authority of the Dominion Parliament, there was in 
the case of the fishing in tidal waters nothing left within 
the domain of the Provincial Legislature. The right 
being a public one, all that could be done was to regu
late its exercise, and the exclusive power of regulation 
was placed in the Dominion Parliament. Taking this in 
connection with the similar provision with regard to "navi
gation and shipping" their Lordships have no doubt that the 
object and the effect of these legislative provisions were to 
place the management and protection of the cognate public 1914 A c. 
rights of navigation and fishing in the sea and tidal waters P- 173· 

exclusively in the Dominion Parliament, and to leave to 
the Province no right of property or control in them. It 
was most natural that this should be done, seeing that these 
rights are the rights of the public in general and in no way 
special to the inhabitants of the Province. 

These considerations enable their Lordships to answer 
the first question, which reads as follows:-

"Is it competent to the Legislature of British Columbia 
to authorize the Government of the Province to grant by 
way of lease, licence, or otherwise the exclusive right to fish 

Scott Reid
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in any or what part or parts of the waters within the railway 
belt—(a) as to such waters as are tidal, and (b) as to such 
waters which, though not tidal, are navigable?" 

The answer to this question must be in the negative. So 
far as the waters are tidal the right of fishing in them is 
a public right subject only to regulation by the Dominion 
Parliament. So far as the waters are not tidal they are 
matters of private property, and all these proprietary rights 
passed with the grant of the railway belt, and became 
thereby vested in the Crown in right of the Dominion. The 
question whether non-tidal waters are navigable or not has 
no bearing on the question. The fishing in navigable non-
tidal waters is the subject of property, and according to 
English law must have an owner and cannot be vested in 
the public generally. 

They now come to the second question, which is: "Is it 
competent to the Legislature of British Columbia to auth
orize the Government of the Province to grant by way of 
lease, licence, or otherwise the exclusive right, or any right, 
to fish below low water mark in or in any or what part or 
parts of the open sea within a marine league of the coast of 
the Province?" 

Their Lordships have already expressed their opinion 
that the right of fishing in the sea is a right of the public 
in general which does not depend on any proprietary title, 
and that the Dominion has the exclusive right of legislating 
with regard to it. They do not desire to pass any opinion 
on the question whether the subjects of the Province might, 
consistently with s. 91, be taxed in respect of its exercise 

1914AC. for the reasons pointed out by Lord Herschell (1), but no 
P 174- such taxing could enable the Province to confer any 

exclusive or preferential right of fishing on individuals, or 
classes of individuals, because such exclusion or preference 
must import regulation and control of the general right of 
the public to fish, and this is beyond the competence of 
the Provincial Legislature. 

In the argument before their Lordships much was said as 
to an alleged proprietary title in the Province to the shore 
around its coast within a marine league. The importance 
of claims based upon such a proprietary title arises from the 
fact that they would not be affected by the grant of the 

(1) [1898] A.C. at p . 713. 
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lands within the railway belt. But their Lordships feel J-C 
themselves relieved from expressing any opinion on the J^f, 
question whether the Crown has a right of property in the ATTORNEY-
bed of the sea below low water mark to what is known as GENERAL 
the three-mile limit because they are of opinion that the ™^™ U

H 

right of the public to fish in the sea has been well established v, 
in English law for many centuries and does not depend on ATTORNEY-
the assertion or maintenance of any title in the Crown to ^ E ^ ™ ^ . 

, , . . , ^ FOR UANADA. 

the subjacent land. 
They desire, however, to point out that the three-mile 

limit is something very different from the "narrow seas" 
limit discussed by the older authorities, such as Selden and 
Hale, a principle which may safely be said to be now 
obsolete. The doctrine of the zone comprised in the former 
limit owes its origin to comparatively modern authorities 
on public international law. Its meaning is still in con
troversy. The questions raised thereby affect not only 
the Empire generally but also the rights of foreign nations 
as against the Crown, and of the subjects of the Crown as 
against other nations in foreign territorial waters. Until 
the Powers have adequately discussed and agreed on the 
meaning of the doctrine at a Conference, it is not desirable 
that any municipal tribunal should pronounce on it. I t is 
not improbable that in connection with the subject of trawl
ing the topic may be examined at such a Conference. Until 
then the conflict of judicial opinion which arose in Reg. v. 
Keyn (1) is not likely to be satisfactorily settled, nor is a 
conclusion likely to be reached on the question whether the 
shore below low water mark to within three miles of the 1914AC. 
coast forms part of the territory of the Crown or is merely P 175-
subject to special powers necessary for protective and police 
purposes. The obscurity of the whole topic is made plain 
in the judgment of Cockburn C.J. in that case. But apart 
from these difficulties, there is the decisive consideration 
that the question is not one which belongs to the domain 
of municipal law alone. 

Their Lordships therefore find themselves in agreement 
with the Supreme Court of Canada in answering the first 
and second questions in the negative. 

The principles above enunciated suffice to answer the 
third question, which relates to the right of fishing in arms 
of the sea and the estuaries of rivers. The right to fish is 

(1) 2 Ex. D. 63. 
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GENERAL 
FOR 

J-C. in their Lordships' opinion a public right of the same 
J ^ , character as that enjoyed by the public on the open seas. 

ATTORNEY- A right of this kind is not an incident of property, and is 
GENERAL n o t confined to the subjects of the Crown who are under 

TCMJM™
 t n e jurisdiction of the Province. Interference with it, 

v. whether in the form of direct regulation, or by the grant of 
ATTORNEY- exclusive or partially exclusive rights to individuals or 

CANADA.
 c l a s s e s °f individuals, cannot be within the power of the 
Province, which is excluded from general legislation with 
regard to sea coast and inland fisheries. 

Their Lordships think that what they have now said 
affords a sufficient answer to the third question. It is in 
the negative. They will humbly advise His Majesty that 
the three questions should be answered in the fashion they 
have indicated. In accordance with the usual practice in 
such cases there will be no costs of this appeal. 

Solicitors for appellant: Gard, Rook & Co. 

Solicitors for respondent: Charles Russell & Co. 

Solicitors for intervenants: Blake & Redden. 

[PRIVY COUNCIL.] 
J c * 
^ 3 CHARLES S. COTTON AND ANOTHER APPELLANTS; 

JulyTn.H, 
15,16,21,22, A N D 

Nov. 11. T H E K I N G R E S P O N D E N T . 
1914 A C 

P. 176. ' AND CONSOLIDATED CROSS-APPEAL. 
ON APPEAL F R O M T H E S U P R E M E COURT OF CANADA. 

Revenue—Succession Duties—Province oj Quebec—Property outside Prov
ince—Powers of Provincial Legislature—Direct Taxation—Ultra 
vires—65 & 66 Vict. c. 17, s. 1, art. 1191b—Quebec Succession Duties 
Act (6 Edw. 7, c. 11), s. 1, arts. 1191b and 1191c—British North 
America Act, 1867 (30 & 31 Vict. c. 3), s. 92. 

Held, (1.) tha t neither the Quebec Succession Duties Act of 1906 nor the 
Succession Duties Act of that Province passed in 1892 upon its true 
construction imposes any duty upon the transmission of movable 
property outside the Province; (2) tha t the taxation imposed by the 
Quebec Succession Duties Act of 1906 is not "direct taxation" within 
the meaning of the British North America Act, 1867, s. 92, and is 
consequently ultra vires the Legislature of the Province. 

* Present:—VISCOUNT HALDANE L.C., LORD ATKINSON and LORD 
MOULTON. 
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CONSOLIDATED appeal and cross-appeal by special leave J-C. 
from a judgment of the Supreme Court (February 20, 1912) 1913 

which reversed in part the judgment of the Court of King's COTTON 
Bench (Appeal side) of Quebec (June 30, 1910) confirming v. 
with a variation the judgment of the Superior Court of T H E K I N G -
Quebec (January 17, 1900). 

The litigation giving rise to the appeal and cross-appeal 
followed upon the claim of the Government of the Province 
of Quebec to the payment of succession duty in respect of 
the estates of Charlotte L. Cotton and of Henry H. Cotton, 
her husband. Charlotte L. Cotton died on April 11, 1902, 
leaving an estate consisting in part of property in the said 
province and in part of bonds, debentures, shares in indus
trial companies, and other movable property locally situated 
in the United States of America. At the time of her death 
she was domiciled in the Province of Quebec. By her will, 1914 A C. 
after making certain specific bequests, she left the residue P-177-
of her estate to her husband, Henry H. Cotton, whom she 
appointed her executor. 

At the time of the death of Charlotte L. Cotton the law 
in force in the Province of Quebec as to succession duties 
was contained in 55 & 56 Vict. c. 17 (1) and in subsequent 
amending statutes (57 Vict. c. 16, 58 Vict. c. 16, and 59 Vict. 
c. 17) which did not affect the questions arising upon the 
appeals. 

The Government of the Province of Quebec claimed and 
received from Henry H. Cotton, as executor of the will of 
the said Charlotte L. Cotton, succession duties at the 
statutory rate upon the whole net property passing under 
the will of his said wife. 

On December 26, 1906, the said Henry H. Cotton died 
domiciled in the said province, leaving estate consisting in 
part of property in the Province of Quebec and in part of 
bonds, debentures, shares in industrial companies, and other 
securities and movable property locally situated in the 
United States of America. 

(1) 55 & 56 Vict. (Quebec) c. 17, calculated upon the value of the 
s. 1, enacts the following article:— property transmitted, after deduct-
"1191b. All transmissions, owing to ing debts and charges existing at the 
death, of the property in, usufruct time of the death" (then follow 
or enjoyment of, movable and im- provisions, amended by 57 Vict. c. 
movable property in the Province 16, as to the rates of payment), 
shall be liable to the following taxes, 
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J-C- At the time of the death of Henry H. Cotton the law in 
<___; force in the Province of Quebec as to succession duties was 

COTTON contained in the statute 6 Edw. 7, c. 11 (the Quebec Suc-
THE KING.

 c e s s i o n Duties Act. (1) 
The Government of the province claimed from the execu

tors of the said Henry H. Cotton (the appellants in the 
principal appeal and herein called the appellants) suc-

1914i7sC' c e s s ^ o n duties at the statutory rate calculated upon the 
p- ' whole net property passing under his will. 

On July 12, 1909, the appellants filed in the Superior 
Court of Quebec a petition of right praying for a declaration 
that His Majesty was indebted in the right of the Province 
of Quebec to the appellants in the sum of $31,492 with 
interest, the said sum being the aggregate of the amounts 
of succession duties paid upon the estates of Charlotte L. 
Cotton and of Henry H. Cotton respectively upon the said 
movable property locally situated in the United States of 
America and outside the said province. 

The judgment of the Superior Court was delivered on 
January 17, 1910, by Malouin J., holding that the appel
lants were entitled to the amounts claimed on the ground 
that under the British North America Act, 1867, s. 92, 
enumeration 2, the Legislature of the Province of Quebec 
had not the right to tax movable property situated outside 
the limits of the province. 

From this decision the respondent appealed to the Court 
of King's Bench (Appeal side), and on June 30, 1910, that 
Court delivered judgment confirming, with a slight modi
fication, the judgment of the Superior Court, the said judg
ment being modified by declaring that the debts of Henry 

(1) 6 Edw. 7, c. 11, s. 1, reenacts had his domicile within or without 
art. 1191b, above set out, with the the Province, or whether the debt 
addition of the words "or the" is payable within or without the 
before "usufruct," and further enacts Province, and whether the trans-
the following article-—"1191c. The mission takes place within or with-
word 'property' within the meaning out the Province, and all moveables, 
of this section shall include all wherever situate, of persons having 
property, whether moveable or im- their domicile (or residing) in the 
movable, actually situate or owing Province of Quebec at the time of 
within the Province, whether the their death." 
deceased at the time of his death 
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H. Cotton should be deducted from the total assets and J C 
not from the assets in the Province of Quebec alone. The ^ ^ 
judgment of the Court was delivered by Carroll J.; it was COTTON 
to the effect that the case was governed by the decision in XHE^KING 

Woodruff v. Attorney-General for Ontario (1), and that 
even if the tax was in form imposed upon the transmission 
and not upon the property it would be invalid as being an 
attempt to do indirectly what the Legislature is forbidden 
to do directly. 

The respondent appealed to the Supreme Court, and the 
appellants cross-appealed as to the above modification in 
the judgment of the Superior Court. On February 20. 
1912, the Supreme Court delivered judgment, allowing the 
appeal by a majority of four (Fitzpatrick C.J., Idington, 
Duff, and Brodeur JJ.) to two (Davies and Anglin JJ.) in 
so far as the estate of Henry H. Cotton was concerned, but 
dismissing by an equal division of opinion the appeal as to 
the estate of Charlotte L. Cotton. The cross-appeal as to 
the modification above referred to was dismissed, and there 
was no appeal from this part of the decision. The effect 1914 A.C. 
of the judgments in the Supreme Court (which are reported P-179-

at 45 Can. S.C.R. 469) was shortly as follows: The learned 
Chief Justice considered that the statutes in force at the 
death of Charlotte L. Cotton did not purport to extend to 
property actually outside the province, but that the effect 
of the introduction into the Succession Duties Act, 1906, 
of the definition of "property" was to extend that statute 
to all property devolving under the law of the province, 
whether situated within or without the province. As to 
the power of the Legislature of the province to enact such 
a law, the learned Chief Justice, applying the principle 
mobilia sequuntur personam, held that the intention of the 
Legislature was to tax the transmission of title, and that 
the succession was to be looked upon as a universitas, in 
which, by virtue of the law under, which succession 
devolved, the representative could get no title until the 
duty imposed by law had been paid. Idington, Duff, and 
Brodeur JJ. each delivered a judgment in favour of allow-

(1) [1908] A.C. S08. 
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the power of the Legislature of the province to enact such 
a law, the learned Chief Justice, applying the principle 
mobilia sequuntur personam, held that the intention of the 
Legislature was to tax the transmission of title, and that 
the succession was to be looked upon as a universitas, in 
which, by virtue of the law undet: which succession 
devolved, the representative could get no title until the 
duty imposed by law had been paid. Idington, Duff, and 
Brodeur JJ. each delivered a judgment in favour of allow-
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J-C. ing both appeals upon grounds in the main similar to those 
^ f of the Chief Justice. They considered that Woodruff's 

COTTON Case (1) was distinguishable. Davies J. and Anglin J. 
v. were each of opinion that the appeal should be dismissed 

fHE KING. a g ^0 fofa estates. The latter learned judge, while agreeing 
with the learned Chief Justice that the definition of prop
erty in the Act of 1906 had the effect of extending the 
ambit of the tax to property outside the province, differed 
from him in that he held that such a tax was ultra vires the 
power of the Provincial Legislature as not being taxation 
within the province. The question whether the tax was 
ultra vires the Legislature on the ground that it was not 
direct taxation was considered only by Idington J. and 
Duff J., each of whom was of opinion that it was direct 
taxation. 

R. C. Smith, K.C., T. Chase-Casgrain, K.C., and Geoffrey 
Lawrence, for the appellants. Succession duty was not 
payable, either upon the death of the wife or upon that 
of the husband, in respect of that part of their respective 
estates which consisted, of movable property outside the 
province, and the appellants are entitled to recover the 

1914 A.C. amounts paid subject to the modification made in the Court 
p. 180. of King's Bench. The duties in force both in 1902 and in 

1906 are by art. 1191b as enacted by 55 & 56 Vict. c. 17, 
s. 1, and by the Succession Duties Act, 1906 (6 Edw. 7, c. 
11), imposed only upon "moveable and immoveable prop
erty in the province." By the use of those express words 
the application of the maxim mobilia sequuntur personam 
is excluded. The French version of art. 1191b, in which 
"situes dans la province" necessarily refers to the word 
"biens." makes it clear that the Acts impose the tax upon 
property situated in the province, and not upon a trans
mission in the province of property situated elsewhere. 
Arts. 1191d and 1191e (provided by the Act of 1906) are 
only consistent with the duty being imposed upon the 
property and not upon the transmission. The definition 
of property introduced into the Succession Duties Act of 
1906 by art. 1191c cannot have the effect of extending the 
operation of art. 1191b of that Act, because whatever the 
meaning of the word property the scope of the taxation is 
limited by that article to so much of the property as is 

(1) [1908] A.C. 508. 
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within the province. The words "in the province" were J-C. 
inserted in the Acts in order to prevent the taxation from ^ ^ 
being ultra vires the Provincial Legislature. If the effect COTTON 
of the enactments in force in 1902 or in 1906 is to impose 
a tax in respect of property outside the province the 
taxation is ultra vires the power of the Provincial Legisla
ture as to taxation, which is limited by the British North 
America Act, s. 92, to direct taxation within the province. 
The judgment in Woodruff v. Attorney-General for Ontario 
(1) conclusively shews that if the effect of the statute is 
to impose a tax upon a transmission within the province of 
property locally situated outside its limits, the Legislature 
would be merely attempting to do indirectly that which 
it is precluded from doing directly. [Blackwood v. Reg. (2) 
and Lambe v. Manuel (3) were referred to.] The decision 
in Rex v. Lovitt (4) is distinguishable because the basis of 
that decision was that the property was held not to be 
situated in New Brunswick for the purpose of the Act. 
Although the construction of an Act of Parliament will not 
be limited in order to avoid overlapping of taxation with 1914 A.C. 
a foreign jurisdiction, this is a consideration in ascertaining P-181-
the limits of provincial Legislatures inter se. Further, if 
the statute of 1906 extends the taxation as contended for, 
the taxation is not "direct taxation" within the meaning 
of s. 92, and is ultra vires: Attorney-General for Quebec v. 
Reed (5); Bank of Toronto v. Lambe (6) ; Brewers' and 
Maltsters' Association of Ontario v. Attorney-General for 
Ontario. (7) The effect of the above decisions is to adopt 
Mill's definitions of a direct and an indirect tax for the 
purpose of the Act. They are as follows: "A direct tax is 
one which is demanded direct from the very persons who 
it is intended or desired should pay it. Indirect taxes are 
those which are demanded from one person in the expecta
tion and intention that he shall indemnify himself at the 
expense of another: such as the excise or customs": Mill's 
Political Economy, bk. v., ch. 3. Under art. 1191g (5.) in 
the Act of 1906 payment of the duties has to be made by 

(1) [1908] A.C. 508. at p. 513. (5) (1885) 10 App. Cas. 141. 
(2) (1882) 8 App. Cas. 82. (6) (1887) 12 App. Cas. 575. 
(3) [1903] A.C. 68. (7) [1897] A.C. 231. 
(4) [1912] A.C. 212. 
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J-C. the person making the declaration of the property trans-
^^ mitted, who under art. 1191g (1.) may be the executor or 

COTTON the notary before whom the will is executed, he having to 
v. collect the amount paid from the estate or beneficiaries. 

[PEKING, rpkg duties are therefore not a direct tax within that 
definition. [Colquhoun v. Brooks (1) was also referred to.] 

Sir R. Finlay, K.C., Geoffrion, K.C., and T. Mathew, 
for the respondent. Upon the true construction of the 
statutes the transmission of movable property, wherever 
situated, belonging to a person domiciled within the prov
ince at his death is liable to the duties imposed. The duties 
are imposed upon the transmission and not upon the pro
perty. In the present case both the testators wTere domiciled 
at their death within the province and the transmission of 
the whole movable property took place there. By the words 
"in the province" there is included in the operation of the 
section not only property physically situated in the prov
ince, but also movable property which according to the 
maxim mobilia sequuntur personam is governed by the law 
of the testator's domicil: Thomson v. Advocate-General 

1914A.C. (2); Wallace v. Attorney-General (3); Harding v. Com-
p.182. missioners of Stamps for Queensland. (4) The definition 

of property added in 1906 by art. 1191c must be given effect 
to as extending the scope of art. 1191b to movables, wher
ever situated, of persons having their domicil in Quebec. 
The words "in the province" in art. 1191b of the Act of 1906 
should be treated as struck out, since they are inconsistent 
with the provision in art. 1191c. Even if the first part of 
art. 1191c would extend the taxation beyond the powers of 
the Legislature the latter part is intra vires, and the section 
should be read as limited by the powers of the Legislature: 
Rex v. Lovitt (5). The duties imposed are called by the 
Acts succession duties but are of the nature of probate 
duties having regard to art. 1191g (6.) of the Act of 1906. 
The view of the learned Chief Justice on this point was 
correct. I t is intra vires a provincial Legislature to impose 
a tax upon a transmission within the province of movable 
property situated elsewhere. The decision in Woodruff v. 
Attorney-General for Ontario (6) is distinguishable. In 
that case there was a transfer intra vires in New York, and 

(1) (1889) 14 App. Cas. 493. (4) H8981 A.C. 769. 
(2) (1845) 12 CI. & F . 1. (5) (1912) A.C. 212. 
(3) (1865) L.R. 1 Ch. 1. (6) [1908] A.C. 508. 
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( 4) [18981 A.C. 769. 
(5) (1912) A.C. 212. 
(6) [1908] A.C. 508. 
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this fact was the true basis of the decision. There is a vital J C. 
distinction between a transfer of movable property intra 1913 

vivos and a transmission of movable property by death, COTTON 
the former being governed by the lex situs and the latter v. 
by the law of the domicil of the deceased person: Dicey's THE KiyG-
Conflict of Laws, ed. 1908, r. 143, p. 519; r. 144, p. 522; pp. 
750 et seq. Woodruff's Case (1) is also distinguishable on 
the ground that the statute there under discussion in terms 
imposed the tax upon the property and not upon its trans
mission. The succession duties imposed by the Acts are 
direct taxation. The object of the British North America 
Act, s. 92, in limiting the powers of the provincial Legisla
tures to imposing direct taxation was to prevent them from 
imposing customs and excise duties, and taxes strictly 
analogous thereto, which these succession duties are not. 
The provision that the person making the declaration 
required under the Act shall pay the duties cannot affect 
the character of the tax, but is only machinery for its col
lection. The payment is made by him on behalf of the 1914 A.c. 
persons liable and is entirely different from a payment of p '183-

customs or excise, which there is no legal right to recover 
from another source. [In addition to Mill's definitions 
there were referred to Littre, Diet., s.v. "contribution"; 
Legrand, Diet. Usuel de droit, s.v. "contribution"; The 
Oxford Diet., s.v. "direct tax."] The taxation imposed by 
the Succession Duties Acts is more nearly analogous to that 
held to be intra vires in Bank of Toronto v. Lambe (2) and 
in Brewers and Maltsters Association of Ontario v. Attor
ney-General for Ontario (3) than that held to be ultra vires 
in Attorney-General for Quebec v. Queen Insurance Co. (5) 
and in Attorney-General for Quebec v. Reed (5). 

R. C. Smith, K.C., in reply. 

The judgment of their Lordships was delivered by N o v n 

LORD MOULTON. In the principal appeal now before 
their Lordships the appellants are the executors under the 
last will and testament of Henry H. Cotton, late of Cowans-
ville in the Province of Quebec. It raises the question 
whether the movable property of the testator situate outside 
the Province of Quebec is liable to duty under the Quebec 

(1) [1908] A.C. 508. (4) (1878) 3 App. Cas. 1090. 
(2) 12 App. Cas. 575. (5) 10 App. Cas. 141. 
(3) [1897] A.C. 231. 
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J-C Succession Duties Act of 1906. In the cross-appeal the 
^ 5 Crown is appellant and the above-mentioned executors are 

COTTON respondents, and it raises the question whether the mov
able property belonging to Charlotte Leland Cotton, the 
wife of Henry H. Cotton (who died on April 11, 1902), 
situated outside the Province of Quebec was liable to suc
cession duty under the statutes then in force regulating 
such duty. The history of the litigation is as follows: At 
all material times Henry H. Cotton was domiciled in the 
Province of Quebec. His wife, Charlotte Leland Cotton, 
by her last will and testament, after making certain special 
bequests, left all the residue of her estate to her said hus
band, wThom she appointed executor of her will. The value 
of the estate was proved to be $359,441. With the exception 
of property valued at $24,490, which was locally situate in 
the Province of Quebec, the estate consisted substantially 

^ 1 4 ^ 0 ' °^ bonds, debentures, shares, &c, and it was locally situate 
in the United States of America. The Government of the 
Province of Quebec claimed duties upon the whole of the 
estate of the testatrix, and not only upon the portion situate 
in the Province of Quebec, and such duties amounting to 
$11,193.25 were accordingly paid by the said executor. 

Henry H. Cotton died on December 26, 1906, and by his 
last will appointed the appellants his executors. The value 
of his estate was proved to be $341.385.38, of which property 
to the value of $11,074.46 and no more was locally situate 
in the Province of Quebec. The balance of the estate (con
sisting for the most part of bonds, debentures, shares, &c.) 
was locally situate in the United States of America. He 
also left debts to the amount of $4659.90, for which his 
estate was liable. The Government of the Province of 
Quebec claimed from the appellants as executors the sum of 
$21,360.42, being the duties calculated upon the whole net 
property passing under the will, and this sum the appellants 
were accordingly compelled to pay as such executors. 

On July 12, 1909, the appellants filed a petition of right 
praying for a return of $10,548.55 in respect of the estate 
of Charlotte L. Cotton, and a sum of $20,943.47 in respect 
of the estate of Henry H. Cotton, on the ground that neither 
under the statute regulating the succession duty in the 
Province of Quebec at the date of the death of Charlotte 
L. Cotton, nor under the statute regulating the same at the 
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death of Henry H. Cotton, was movable property locally J-C. 
situate outside the Province of Quebec liable to pay sue- 1913 

cession duty. It is admitted on behalf of the Crown that COTTOX 
(subject to a small correction in respect of the debts due v. 
by the said Henry H. Cotton at the date of his death) the T H E K I X G-
said sums are correctly calculated, and also that, if the 
appellants are right in their contention that at neither of 
the said dates was the movable property locally situate 
outside the Province of Quebec legally liable to pay suc
cession duty, the said executors are entitled to be repaid 
the sums so claimed by them subject to the said correction. 

The case came on for hearing in the Superior Court of 
Quebec before Malouin J., who on January 17, 1910, gave 
judgment for the appellants for the full amount of their 1914A.C. 
claim with interest from July 12, 1909, and costs. From P-185. 
this decision the Crown appealed to the Court of King's 
Bench (Appeal side), and on June 30, 1910, that Court 
gave judgment confirming the judgment of the Superior 
Court subject to the reduction of the amount claimed by 
a sum of $393, the Court holding that the debts due from 
the estate of the said Henry H. Cotton should have been 
deducted pro rata from the property situated outside the 
Province of Quebec, and not entirely from that situated 
within that province. The correctness of this variation by 
the Superior Court is not contested by the appellants. 

The respondent appealed from the above judgment of the 
Court of King's Bench to the Supreme Court of Canada, 
and on February 20, 1912, that Court delivered judgment 
to the following effect. The appeal so far as it related to 
the claim for the return of money overpaid in respect of the 
estate of Charlotte L. Cotton was dismissed, the six judges 
of the Court being equally divided on the point. The 
appeal with regard to the amount claimed to be overpaid in 
respect of the estate of Henry H. Cotton was allowed, the 
Court being of opinion, by a majority of four to two, that 
under the laws regulating succession duty in the Province 
of Quebec at the date of his death the whole of his estate 
was liable to pay such duty. A cross-appeal by the present 
appellants against the small correction mentioned above 
was dismissed, and from this dismissal no appeal has been 
brought. 
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judgment for the appellants for the full amount of their 
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The respondent appealed from the above judgment of the 
Court of King's Bench to the Supreme Court of Canada. 
and on February 20, 1912, that Court delivered judgment 
to the following effect. The appeal so far as it related to 
the claim for the return of money overpaid in respect of the 
estate of Charlotte L. Cotton was dismissed, the six judges 
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appeal with regard to the amount claimed to be overpaid in 
respect of the estate of Henry H. Cotton was allowed, the 
Court being of opinion, by a majority of four to two, that 
under the laws regulating succession duty in the Province 
of Quebec at the date of his death the whole of his estate 
was liable to pay such duty. A cross-appeal by the present 
appellants against the small correction mentioned above 
was dismissed, and from this dismissal no appeal has been 
brought. 
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The present appeals are brought from the above decisions 
of the Supreme Court of Canada. The appellants appeal 
from the decision relating to the duties upon the estate of 
Henry H. Cotton, and the Crown appeals as to the decision 
so far as it affects the duties upon the estate of Charlotte 
L. Cotton. I t will be seen, therefore, that the matter in 
dispute is solely as to the effect of the statutes regulating 
succession duty at the dates of the death of Charlotte L. 
Cotton and Henry H. Cotton respectively. 

At the date of the death of Charlotte L. Cotton, the 
section imposing succession duty, which was in force, reads 
as follows:— 

"All transmissions owing to death of the property, in 
usufruct or enjoyment of, moveable and immoveable pro
perty in the province shall be liable to the following taxes 
calculated upon the value of the property transmitted, after 
deducting debts and charges existing at the time of the 
death." The French text reads as follows: "Toute trans
mission, par deces de propriete, d'usufruit ou de jouissance 
de biens mobiliers ou immobiliers, situes dans la province est 
frappee des droits suivants, sur la valeur du bien transmis, 
deduction faite des dettes et charges existant au moment 
du deces." There is no definition of "property," and the 
remainder of the group of sections and sub-sections relates 
to the rates of duty, the mode of payment, and the formal
ities to be gone through in connection with the succession. 

Their Lordships are of opinion that no question of diffi
culty or doubt arises in this part of the case. By the express 
words of the taxing section the taxation is expressly limited 
to the property "in the province," or in the French text, 
"biens . . . . situes dans la province." The meaning of 
these words is clear. Neither party denies that movable 
property can be locally situate in a place, and in the present 
case the property as to which the dispute arises was locally 
situate in the United States of America, and therefore not 
in the Province of Quebec. No question arises as to the 
applicability of the doctrine mobilia sequuntur personam, 
because the section expressly limited the taxation to pro
perty in the province, and therefore whether or not the 
province possessed and might have exercised a right to tax 
movable property locally situated outside of the province 
(such right arising from the domicil of the testatrix) it did 
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not see fit so to do. For the same reason no question of JC. 
ultra vires arises in this part of the case, since the appellants ^ 
do not dispute the power of the Quebec Legislature to tax COTTON 
movable property situated in the province. v. 

The cross-appeal of the Crown therefore fails. — 
There remains the appeal of the appellants. The bulk of 

the careful and elaborate arguments upon these appeals was 
devoted to this part of the case. It was distinguished from 
the case on the cross-appeal by the fact that the legislation 
in force at the date of the death of Mrs. Cotton had been 
repealed before the death of her husband, and the succession 1914 A.C. 
duties on the husband's estate were entirely regulated by P-187. 
the terms of an Act passed in 1906, entitled the Quebec 
Succession Duties Act. In this Act the operative part of 
the actual taxing section of the former legislation is repro
duced with a minute verbal alteration which admittedly 
makes no difference. But there is inserted in the section a 
definition which did not appear in any of the former Acts. 
It reads as follows: "1191c. The word 'property' within 
the meaning of this section shall include all property, 
whether movable or immovable, actually situate or owing 
within the province, whether the deceased at the time of 
his death had his domicile within or without the province, 
or whether the debt is payable within or without the prov
ince, or whether the transmission takes place within or 
without the province, and all movables wherever situate 
of persons having their domicile (or residing) in the 
Province of Quebec at the time of their death." 

The respondent contends that the presence of this defini
tion extends the operative clause so as to make it cover all 
movable property possessed by the testator wherever 
situate. The appellants deny that it has any such effect, 
and further contend that, if it has such effect, the enact
ment is thereby rendered ultra vires of the Provincial Legis
lature, and is of no validity. These are the two questions 
which this Board has to resolve, and though it may well 
be that the decision of one of these questions in favour of 
the appellants might render it unnecessary to decide the 
other, their Lordships are of opinion that they are of co
ordinate importance in the case, and that they should base 
their judgment equally on the answers to be given to the 
one and to the other. The latter of the two questions is of 
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the greater practical importance in view of the fact that by 
a later statute the operative portion of the section has been 
amended by omitting the qualifying words "in the prov
ince," so that a decision depending on the presence of those 
words would have no application to the present state of 
legislation. 

Taking the first of the two questions their Lordships are 
asked to decide whether the presence of the definition has 
the effect of removing the words of limitation "in the prov
ince" from the operative part of the section. It is difficult 
to see how it can be contended that they have that effect. 
Under the earlier legislation there was no specific definition 
of property, and therefore it would be interpreted in its 
natural sense, i.e., the totality of all that the testator owned 
whatever its nature and wherever its situation. The specific 
definition that appears in the later legislation is not and 
could not be wider than this. I t is true that it may indicate 
that the section is intended to apply to a wider class of 
owners than would be affected under the former legislation, 
because it refers to persons not domiciled within the prov
ince. Such a breadth of application may perhaps give rise 
to questions in the future, but they do not arise here. In 
the case of a person who is domiciled in the province, and 
who, therefore, is naturally subject to the operative clause 
(as Henry H. Cotton undoubtedly was), it makes nothing 
"property" which would not have been considered "prop
erty" if no specific definition existed. The same considera
tion which was decisive in the former case therefore applies 
with equal force here. By the words of limitation inserted 
in the operative clause the Legislature makes it clear that 
it does not intend to tax the whole of the "property" of 
the deceased, but only those of his goods which are "situes 
dans la province." It is no longer a question of the powers 
of the Legislature. Whatever they may be, it has chosen 
to exercise them only so far as the property locally situated 
within the province is concerned. 

The necessity of this conclusion appears more strikingly 
when we examine that part of the definition on which the 
argument for the respondent was exclusively based. Coun
sel relied on the presence at the end of the definition of 
the words "all moveables wherever situate of persons having 
their domicile (or residing) in the Province of Quebec at 
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the time of their death." But the things so referred to J-C. 
would obviously be included in the word "property" as ^ , 
used in the earlier statutes—indeed, they could not be COTTON-
excluded from any concept of the property of the deceased. «v 
And, moreover, its presence emphasizes the deliberate use THB KIN( 

of limiting words in the operative clause. The definition 
prescribes that "property" includes movables "wherever 
situate," but the express language of the operative clause 
provides that of this "property" those portions only are 1914A.C. 
taxed which are "biens situes dans la province." p-1S9-

An attempt was made to suggest that this definition of 
"property" could only have been inserted in the Act to 
indicate that on which it was the intention to levy the 
duties, and that therefore the operative clause must be read 
as co-extensive with the definition. But apart from the 
fact that the language of the operative clause is fatal to 
this argument, the group of clauses itself shews a good 
reason for inserting a definition of property wide enough 
to cover all that the testator possessed quite independently 
of the question whether duties should be levied on the 
whole of the property or not. By the provisions of art. 
1191g the executor or some party interested under the will 
must make a declaration under oath, setting forth among 
other things, "the description and real value of all property 
transmitted." This is a matter of great importance to those 
who collect the revenue, because they are able to judge 
for themselves as to the amount of the duties leviable, or, 
in other words, to perform the duty imposed upon the 
collector by sub-s. 6, i.e., to prepare "a statement of the 
duties to be paid by the declarant." Other provisions of 
the group of clauses illustrate in a similar way the use of 
the word "property" without any restrictive words in this 
group of clauses, and fully account for the breadth of the 
definition without in any way detracting from the force and 
effect of the limitation which is found in the operative 
clause. 

On the above ground, therefore, their Lordships are of 
opinion that this appeal must be allowed. 

There is, however, as has been already pointed out, a 
second question in the case, the decision of which in favour 
of the appellants would lead to the same result. This ques
tion is the following: whether a succession duty of the kind 
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J-C. contended for b y t h e respondent could be imposed by the 
^ | f Provincia l Legis la ture w i t h o u t exceeding i ts powers. I n 

COTTON considering th is po in t we m a y assume t h a t t he opera t ive 
uv clause specifically extends to the taxat ion of all t he proper ty 

THE KING. Qf ^Q t es ta tor as defined in the s ta tu te , or, to express it 
more simply, t h a t the l imit ing words, " in the province," 

1914i<KJC" n a v e b e e n deleted from that clause. Their Lordships have 
p ' ' to decide whether an enactment in such a form would be 

within the powers of the Provincial Legislature by reason 
of the taxation imposed by it being "direct taxation within 
the province in order to the raising of a revenue for pro
vincial purposes" within the meaning of s. 92 of the British 
North America Act, 1867. 

The language of this provision of the British North 
America Act, 1867, marks an important stage in the history 
of the fiscal legislation of the British Empire. Until that 
date the division of taxation into direct and indirect 
belonged solely to the province of political economy so far 
as the taxation in Great Britain or Ireland or in any of our 
colonies is concerned; and although all the authors of 
standard treatises on the subject recognized the existence 
of the two types of taxation, there cannot be said to have 
existed any recognized definition of either class which was 
universally accepted. Each individual writer gave his own 
description of the characteristics of the two classes, and 
any difference in the descriptions so given by different 
writers would necessarily lead to differences in the delimita
tion of the two classes, so that one authority might hold a 
tax to be direct which another would class as indirect. But 
so long as the terms were only used in connection with the 
theoretical treatment of the subject this state of things 
gave rise to no serious inconvenience. The British North 
America Act changed this entirely. "Direct taxation" is 
employed in that statute as defining the sphere of pro
vincial legislation, and it became from that moment essen
tial that the Courts should for the purposes of that statute 
ascertain and define the meaning of the phrase as used in 
such legislation. 

Numerous cases were quoted to us in which the question 
has been dealt with by this Board. The earliest of these 
cases occurred in 1884, namely, The Attorney-General for 
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Quebec v. Reed (1), in which the opinion of this Board J-C. 
was delivered by the Earl of Selborne L.C. The Act in ^ ^ 
question in that case was an Act imposing a duty of ten COTTON 
cents upon every exhibit filed in Court in any action. The ^ v. 
funds so raised were intended to pass into the general T H E K I N G -
revenue of the province, and their Lordships held that such 
an impost came precisely within the words "taxation in 
order to the raising of a revenue for provincial purposes." l p14-^0. 

The sole remaining question, therefore, was whether such 
taxation was "direct," and his Lordship, in delivering the 
opinion of the Board, says as follows: "Now it seems to 
their Lordships that those words must be understood with 
some reference to the common understanding of them which 
prevailed among those who had treated more or less scien
tifically such subjects before the Act was passed. Among 
those writers we find some divergence of view. The view 
of Mill, and those who agree with him, is less unfavourable 
to the appellants' arguments than the other view, that of 
Mr. McCulloch and M. Littre. It is, that you are to look 
to the ultimate incidence of the taxation as compared with 
the moment of time at which it is to be paid; that a direct 
tax is—in the words which are printed here from Mr. Mill's 
book on political economy—'one which is demanded from 
the very persons who it is intended or desired should pay 
it.' And then, the converse definition of indirect taxes is, 
'those which are demanded from one person in the expecta
tion and intention that he shall indemnify himself at the 
expense of another.'" 

Applying this definition, he pronounces that a stamp 
duty in the nature of a fee payable upon a step of a proceed
ing in the administration of justice is not one which is 
demanded from the very persons whom it is intended or 
desired should pay it, and that, therefore, the taxation in 
question was not "direct." The Act was accordingly held 
to be ultra vires. 

The question next came before this Board in the year 
1887 in the case of Bank of Toronto v. Lambe. (2) The 
Quebec Legislature had in the year 1882 passed an Act 
levying a tax upon every bank carrying on the business 
of banking in the province. The amount of the tax 
depended upon the paid-up capital and the number of 

(1) 10 App. Cas. 141. (2) 12 App. Cas. 575. 
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v. 
THE KING 

J.C. offices or places of business of the bank, and it was con-
^_, tended by the appellant that such a tax was not a direct tax. 

COTTON In the argument in that case counsel for the appellant 
quoted the following definition taken from the well-known 
treatise of John Stuart Mill as the one he would prefer to 

1914 AC a b i d e b y ; — 
p. 192. "Taxes are either direct or indirect. A direct tax is one 

which is demanded from the very persons who it is intended 
or desired should pay it. Indirect taxes are those which are 
demanded from one person in the expectation and intention 
that he shall indemnify himself at the expense of another: 
such as the excise or customs. 

"The producer or importer of a commodity is called upon 
to pay a tax on it, not with the intention to levy a peculiar 
contribution upon him, but to tax through him the con
sumers of the commodity, from whom it is supposed that 
he will recover the amount by means of an advance in 
price." 

In delivering the judgment of this Board, Lord Hobhouse 
says as follows: "Their Lordships then take Mill's definition 
above quoted as a fair basis for testing the character of the 
tax in question, not only because it is chosen by the appel
lants' counsel, not only because it is that of an eminent 
writer, not with the intention that it should be considered 
a binding legal definition, but because it seems to them to 
embody with sufficient accuracy for this purpose an under
standing of the most obvious indicia of direct and indirect 
taxation, which is a common understanding, and is likely 
to have been present in the minds of those who passed the 
Federation Act." 

The taxation was held to come within the above definition 
of a direct tax, and accordingly the Act was held to be intra 
vires and valid. 

In the year 1897 the same question came before this 
Board in a very similar case—Brewers and Maltsters Associ
ation of Ontario v. Attorney-General for Ontario. (1) The 
question in this case was as to whether an Act requiring 
brewers and distillers in the Province of Ontario to take 
out licences was ultra vires of the provincial Legislature. 

(1) [1897] A.C. 231. 
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Lord Herschell, in delivering the opinion of the Board, 
treated the question as being settled by the decision in 
Bank of Toronto v. Lambe (1), and referring to the decision 
in that case he says: 

"Their Lordships pointed out that the question was not 
what was direct or indirect taxation according to the clas
sification of political economists, but in what sense the 
words were employed by the Legislature in the British 
North America Act. At the same time they took the 
definition of John Stuart Mill as seeming to them to embody 
with sufficient accuracy the common understanding of the 
most obvious indicia of direct and indirect taxation which 
were likely to have been present to the minds of those who 
passed the Federation Act. 

"The definition referred to is in the following terms: 'A 
direct tax is one which is demanded from the very persons 
who it is intended or desired should pay it. Indirect taxes 
are those which are demanded from one person in the expec
tation and intention that he shall indemnify himself at the 
expense of another: such as the excise or customs.' In the 
present case, as in Lambe's Case (1), their Lordships think 
the tax is demanded from the very person whom the Legis
lature intended or desired should pay it. They do not think 
there was either an expectation or intention that be should 
indemnify himself at the expense of some other person." 

Their Lordships are of opinion that these decisions have 
established that the meaning to be attributed to the phrase 
"direct taxation" in s. 92 of the British North America Act, 
1867, is substantially the definition quoted above from the 
treatise of John Stuart Mill, and that this question is no 
longer open to discussion. It remains to consider whether 
the succession duty imposed in the present case would be 
within this definition if it be taken that the duty is imposed 
on all the property of the testator, wherever situate. 

For the purpose of deciding this question it will be neces
sary to examine closely the legislation imposing it. The 
provisions of the Act leave much to be desired in respect 
of clearness. The definition of "property" contained therein 
is admittedly too wide if it is intended to form a basis for 
provincial taxation, since it would include the movable 
property of any person who might be resident in the prov-

(1) 12 App. Cas. 575. 
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JC. ince at the time of his death, whether domiciled therein or 
^9^ not. But, putting aside such considerations, the appellants 

COTTON not only admit, but contend, that the Act imposes a suc-
v. cession duty upon all movable property, wherever situated, 

'HE KING. 0f a t e s t a tor domiciled in the province. This succession 
1914 A.C. duty varies with the amount of the property and the degree 

p. 194. of consanguinity of the persons to whom it is transmitted. 
The method of collection appears to be as follows: There 
is nothing corresponding to probate in the English sense, 
but there is (under art. 1191g) an obligation on "every heir, 
universal legatee, legatee by general or particular title, 
executor, trustee and administrator or notary before whom 
a will has been executed" to forward within a specified time 
to the collector of provincial revenue a complete schedule 
of the estate, together with a declaration under oath setting 
forth various matters relating thereto. Although this is 
an obligation on each member of each of the above classes, 
it is provided that "the declaration duly made by one of 
the above-named persons relieves the others as regards 
such declaration." On receipt of such declaration the fol
lowing provisions of the above article with regard to the 
payment of the duty come into force:— 

"(4.) . . . the said collector shall cause to be prepared a 
statement of the amount of the duties to be paid by the 
declarant. 

"(5.) Such collector of provincial revenue shall inform 
the declarant of the amount due as aforesaid, by registered 
letter mailed to his address, and notify him to pay the same 
within thirty days after the notice is sent; and, if the 
amount is not then paid to him on the day fixed, the col
lector of provincial revenue may sue for the recovery thereof 
before any Court of competent jurisdiction in his own 
district. 

"(6.) No transfer of the properties of any estate or suc
cession shall be valid, nor shall any title vest in any person, 
if the taxes payable under this section have not been paid, 
and no executor, trustee, administrator, curator, heir or 
legatee shall consent to any transfers or payments of 
legacies, unless the said duties have been paid." 

Their Lordships can only construe these provisions as 
entitling the collector of Inland Revenue to collect the 
whole of the duties on the estate from the person making 
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if the taxes payable under this section have not been paid, 
and no executor, trustee, administrator, curator, heir or 
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whole of the duties on the estate from the person making 



AND PRIVY COUNCIL 715 

the declaration, who may (and as we understand in most J C. 
cases will) be the notary before whom the will is executed _Ĵ f 
and who must recover the amount so paid from the assets COTTON 
of the estate or, more accurately, from the persons interested v-
therein. THE^KINQ 

To determine whether such a duty comes within the 1914 A c 
definition of direct taxation it is not only justifiable but p. 195. 
obligatory to test it by examining ordinary cases which 
must arise under such legislation. Take, for instance, the 
case of movables such as bonds or shares in New York 
bequeathed to some person not domiciled in the province. 
There is no accepted principle in international law to the 
effect that nations should recognize or enforce the fiscal 
laws of foreign countries, and there is no doubt that in such 
a case the legatee would, on duly proving the execution of 
the will, obtain the possession and ownership of such 
securities after satisfying the demands, if any, of the fiscal 
laws of New York relating thereto. How, then, would the 
Provincial Government obtain the payment of the suc
cession duty? I t could only be from some one who was 
not intended himself to bear the burden but to be recouped 
by some one else. Such an impost appears to their Lord
ships plainly to lie outside the definition of direct taxation 
accepted by this Board in previous cases. 

Although the case just referred to is probably one of the 
most striking instances of the excess of these duties beyond 
the legal limits of the powers of the provincial Legislature 
it is by no means the only one. Indeed, the whole structure 
of the scheme of these succession duties depends on a system 
of making one person pay duties which he is not intended 
to bear but to obtain from other persons. This is not in 
return for services rendered by the Government as in the 
cases where local probate has been necessary and fees have 
been charged in respect thereof. I t is an instance of pure 
taxation, in which the payment is obtained from persons not 
intended to bear it within the meaning of the accepted 
definition above referred to, and their Lordships are there
fore compelled to hold that the taxation is not "direct 
taxation," and that the enactment is therefore ultra vires 
on the part of the Provincial Government. On this ground, 
therefore, the appeal must be allowed. 
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J-C- Much of the argument before their Lordships related to 
*^_ the cases of Harding v. Commissioners of Stamps for 

COTTON Queensland (1), Lambe v. Manuel (2), Rex v. Lovitt (3), 
v. and Woodruff v. Attorney-General for Ontario. (4) 

'HE K I N G . 

— Their Lordships are of opinion that the discussion of these 
1914 A.C. c a s e s is n ° t necessary for the decision of the present case. 

p. 196. Harding v. Commissioners of Stamps for Queensland (1) 
related solely to the interpretation of the Queensland Suc
cession and Probate Duties Act, 1892, and throws no light 
on the questions involved in the present case. Lambe v. 
Manuel (2) decided nothing further than that the Quebec 
Succession Duty Act of 1892 applied only to property which 
a successor claims under and by virtue of Quebec law, and 
this also is not in issue in the present case. In the case of 
Rex v. Lovitt (3) no question arose as to the power of a 
province to levy succession duty on property situated out
side the province. It related solely to the power of a prov
ince to require as a condition for local probate on property 
within the province that a succession duty should be paid 
thereon. The decision in the case of Woodruff v. Attorney-
General for Ontario (4) was much relied upon on behalf of 
the appellants, but the circumstances of the case were so 
special, and there is so much doubt as to the reasoning on 
which the decision was based, that their Lordships have felt 
that it is better not to treat it as governing or affecting the 
present decision, and they have accordingly decided the 
present case entirely independently of that decision. 

Their Lordships will, therefore, humbly advise His 
Majesty that the appeal of Charles S. Cotton and another 
be allowed and the cross-appeal of the Crown dismissed. 
This is equivalent to directing that the decision of the Court 
of King's Bench (Appeal side) be restored. The respondent 
to the principal appeal will pay the costs of the appeal to 
the Supreme Court of Canada and of these appeals. 

Solicitors for appellants: Capel Cure & Ball. 

Solicitors for respondent: Charles Russell & Co. 

(1) [18981 A.C. 769. (3) [1912] A.C. 212. 
(2) [1903] A.C. 68. (4) [1908] A.C. 508. 
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THEODORE F. WHARTON RESPONDENT. 

AND CONNECTED APPEAL CONSOLIDATED. 

ATTORNEY-GENERAL FOR THE 
DOMINION OF CANADA AND 
ATTORNEY-GENERAL F O R ) INTERVENANTS. 
THE PROVINCE OF BRITISH 
COLUMBIA 
ON APPEAL FROM THE SUPREME COURT OF BRITISH 

COLUMBIA. 

Canada—Legislative Authority—Company incorporated by Dominion Par
liament—Restriction of Corporate Rights in Province—Ultra vires— 
Companies Act oj Canada (R.S. Can., 1906, c. 79)—Companies Act of 
British Columbia (R.S.B.C., 1911, c. 89), Part VI—British North 
America Act, 1867 (SO & 31 Vict. c. S), ss. 91 and 92. 

The authority of the Parliament of Canada to legislate for "the regulation 
of trade and commerce" conferred by s. 91, enumeration 2, of the 
British North America Act, 1867, enables that Parliament to prescribe 
the extent and limits of the powers of companies the objects of which 
extend to the entire Dominion; the status and powers of a Dominion 
company as such cannot be destroyed by a provincial Legislature. 

Part VI. of the Companies Act of British Columbia (R.S.B.C., 1911, c. 39), 
which in effect provides that companies incorporated by the Dominion 
Parliament shall be licensed or registered under that Act as a con
dition of carrying on "business in the Province or maintaining proceed
ings in its Courts, is therefore ultra vires the provincial Legislature 
under the British North America Act, 1867. 

CONSOLIDATED appeals by special leave from two judg
ments of the Supreme Court of British Columbia (May 26 
and 28, 1913). 

The appellants were a company incorporated by letters 
patent under the authority of the Companies Act of Canada 
(R. S. Can., 1906, c. 79) and were empowered by their 
charter to carry on throughout the Dominion the business 
of dealers in agricultural implements. 

* Present:—VISCOUNT HALDANE L.C., LORD MOULTON, LORD SUMNER, 
SIR CHARLES FITZPATRICK, and SIR JOSHUA WILLIAMS. 
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The first appeal was in an action brought against the 
appellants by the respondent Wharton, as a shareholder in 

JOHN DBEHB the company, claiming an injunction to restrain the appel
lants from carrying on business within the Province without 
being licensed or registered as provided by the Companies 
Act of British Columbia (R.S.B.C, 1911, c. 39). 

The second appeal was in an action brought by the 
appellants to recover the price of goods sold and delivered 
by them to G. W. Duck, the respondent in that appeal, 
who pleaded that the action was not maintainable since 
the appellants were not so licensed or registered. 

The question for determination in the actions and in the 
consolidated appeals was whether Part VI. of the Com
panies Act of British Columbia was ultra vires the legisla
tive authority of the Province under the British North 
America Act, 1867. 

The relevant provisions of the Companies Act of Canada 
and of the Companies Act of British Columbia are sum
marized in the judgment of their Lordships. 

The effect of Part VI. of the provincial Act is, inter alia, 
to require that every company incorporated otherwise than 
under the law of the Province should be licensed or regis
tered under the provincial law, and that until it is so licensed 
or registered it should not be capable of carrying on busi
ness in the Province or of maintaining proceedings in the 
provincial Courts in respect of any contract made within 
the Province. The appellants had applied for a licence, 
but their application was refused by the registrar on the 
ground that there was another company of the same name 
upon the register, in which case s. 18 of the above-mentioned 
provincial Act (as amended by s. 6 of c. 3 of the Acts of 
British Columbia for 1912) prohibits the grant of a licence. 

Both actions were tried by Gregory J., who granted an 
injunction in the first action and dismissed the second upon 
the preliminary point of law raised by the pleadings. The 
learned judge considered himself bound by previous decis
ions of the Supreme Court of British Columbia, including 
that in Waterous Engine Works v. Okanogan Lumber 
Co. (1) 

(1) (1908) 14 B.C. Rep. 238. 
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The effect of Part VI. of the provincial Act is, inter alia, 
to require that every company incorporated otherwise than 
under the law of the Province should be licensed or regis
-cered under the provincial law, and that until it is so licensed 
or registered it should not ,be capable of carrying on busi
ness in the Province or of maintaining proceedings in the 
ptovincial Courts in respect of any contract made within 
the Province. The appellants had applied for a licence, 
but their application was refused by the registrar on the 
ground that there was another company of the same name 
upon the register, in which cases. 18 of the above-mentioned 
provincial Act (as amended by s. 6 of c. 3 of the Acts of 
British Columbia for 1912) prohibits the grant of a licence. 

Both actions were tried by Gregory J., who granted an 
injunction in the first action and dismissed the second upon 
the preliminary point of law raised by the pleadings. The 
learned judge considered himself bound by previous decis
ions of the Supreme Court of British Columbia, including 
that in Waterous Engine Works v. Okanagan Lnmber 
Co. (1) 

(1) (1908) 14 B.C. Rep. 238. 
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and Raymond Asquith, for the Attorney-General for 1914 

Canada. The appellants are a trading company duly incor- J0HNTDEERE 
porated under the authority of the Parliament of Canada PLOW 
and authorized by its charter to trade throughout the COMPANY, 
entire Dominion. The powers and privileges conferred ™l_ D 

upon them by s. 29 of the Companies Act of Canada as the WHARTON. 
effect of that incorporation cannot be controlled or limited — 
by the provincial Legislature. The Parliament of Canada 1915 A.C 
has exclusive powers as to the incorporation of companies p-332. 
with Dominion objects having regard to its legislative 
authority as to "the regulation of trade and commerce" 
under s. 91, enumeration 2, of the British North America 
Act, 1867. Even if the authority of the Parliament of 
Canada to incorporate the appellant company does not 
rest upon the specific power under s. 91, enumeration 2, it 
has authority under its general power over all matters not 
assigned exclusively to the provincial Legislatures; the 
authority of a provincial Legislature as to the incorporation 
of companies under s. 92, enumeration 11, is expressly 
confined to companies with provincial objects. The effect 
of the legislation complained of is to control and interfere 
with the corporate rights and privileges of the appellants 
and not merely to regulate the manner in which their 
business is to be carried on in the Province; it cannot 
therefore be justified under the general powers of the pro
vincial Legislature as to "property and civil rights in the 
Province" (s. 92, enumeration 13) or any of the other 
general powers given by that section: Citizens Insurance 
Co. v. Parsons (1) ; Dobie v. Temporalities Board (2) ; 
Colonial Building and Investment Association v. Attorney-
General of Quebec (3); Bank of Toronto v. Lambe (4); 
Attorney-General for Ontario v. Attorney-General for the 
Dominion (5). The authority of the Parliament of Canada 
in the matter is exclusive at any rate since the subject of 
the incorporation of companies is of sufficiently wide 
importance: Brewers and Maltsters Association v. Attor
ney-General for Ontario. (6) The decisions of the Supreme 
Court of British Columbia followed by the learned judge 1915 A.C. 
below must be considered as overruled by the decision of p. 333. 

(1) (1881) 7 App. Cas. 96. 
(2) (1881) 7 App. Cas. 136. 
(3) (1883) 9 App. Cas. 157. 

(4) (1887) 12 App. Cas. 575. 
(5) T1896] A.C. 348. 
(6) [18971 4..C. 231. 
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J C- the Judicial Committee in Compagnie Hydraulique v. Con-
^J^ tinental Heat and Light Co. (1); that decision is conclusive 

JOHN DLERB in the appellants' favour. The legislation in question is 
PLOW n o t authorized by s. 92, enumeration 9, since the licence 

LIMMBJ'
 m this c a s e w a s n o t imP°sed for the purpose of raising 

v. revenue, and it is not within the genus of the licences there 
WHABTON. referred to. [The Companies Act of British Columbia 

(R.S.B.C., 1907, c. 39), ss. 2, 18, 139, 152, 153, 157, 166 to 
168, 170, and 173; the Companies Act of Canada (R.S. 
Can., 1906, c. 79), ss. 5, 10, 12, and 30; the Interpretation 
Act (R.S. Can., 1906, c. 1), s. 30; Cunningham v. Tomey 
Homma (2); and Union Colliery Co. v. Bryden (3) were 
also referred to.] 

Lafteur, K.C., for the respondents; Sir R. Finlay, K.C., 
and Geoffrey Lawrence, for the Attorney-General for British 
Columbia. The legislation in the appeals is authorized by 
s. 92, enumeration 13, of the British North America Act, 
1867, that enumeration being "property and civil rights in 
the Province"; also by s. 92, enumeration 16, which refers 
to "all matters of a merely local or private nature." While 
the Parliament of Canada can incorporate a company to 
carry on business throughout the Dominion, the company's 
operations in each Province must be subject to regulation 
by the laws of that Province in all matters falling within 
those two enumerated objects: Colonial Building and 
Investment Association v. Attorney-General of Quebec. (4) 
The decision in Union Colliery Co. v. Bryden (3) is dis
tinguishable as the legislation there in question was not 
genuine coal regulation at all. The Dominion power as to 
the incorporation of companies does not fall within "the 
regulation of trade and commerce," but is conferred by the 
general power contained in s. 91 to make laws for the peace, 
order, and good government of Canada, and it consequently 
does not override the powers of the Province under s. 92. 
The express power given in s. 91, enumeration 15, to incor
porate banks shows that incorporation is not included in the 
powers as to the regulation of trade and commerce. In any 

1915AC. case the power under s. 91, enumeration 2, does not extend 
p.334. t o t n e r egUlation of trade of a purely local character: 

Citizens Insurance Co. v. Parsons. (5) The legislation 
questioned in Dobie v. Temporalities Board (6) went 

(1) [1909] A.C. 194. (4) 9 App. Cas. 157. 
(2) [19031 A.C. 151. (5) 7 App. Cas. 96. 
(3) [1899] A.C. 580. (6) 7 App. Cas. 136. 
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beyond the local limits of the authority, and the decision J-C. 
in Union Colliery Co. v. Bryden (1) is distinguishable as 1914 

the judgment shows that the legislation was not a genuine JOHTTDEEEE 
mining regulation. The decision in Compagnie Hydraulique PLOW 
v. Continental Heat and Light Co. (2) rests upon the fact C°MPANY. 
that the company was given power to operate works with- v_ 
out restriction as to the works being in one province; clauses WHARTON. 
to this effect appear in the record though not in the report. — 
Sir Arthur Wilson did not intend to lay down the broad 
unqualified proposition appearing at the end of the judg
ment; if he did it was overruled by the judgment in City of 
Montreal v. Montreal Street Railways Co. (3). The pro
vincial Legislature had power to impose the licences under 
s. 92, enumerations 2 and 9; Bank of Toronto v. Lambe 
(4) ; Brewers and Maltsters Case. (5). [The opinions 
delivered in the Supreme Court of Canada in In re Com
panies (6) were referred to.] 

Wegenast replied. 
[VISCOUNT HALDANE L.C. The Attorneys-General as 

intervenants in private litigation are only intitled to present 
their views to the Committee and have not a right of 
reply.] 

The judgment of their Lordships wTas delivered by 1914 
Nov. 2. 

VISCOUNT HALDANE L.C. These are consolidated appeals 
from judgments of the Supreme Court of British Columbia. 
The Attorney-General for the Dominion and the Attorney-
General for the Province have intervened. 

By the first of the judgments the appellant company was 
restrained at the suit of the respondent Wharton from 
carrying on business in the Province until the company 
should have become licensed under Part VI. of the British 
Columbia Companies Act. By the second judgment the 
appellants' action against the respondent Duck for goods 
sold and delivered was dismissed. The real question in 1915 A.c. 
both cases is one of importance. It concerns the distri- P-335. 
bution between the Dominion and the provincial Legis
latures of powers as regards incorporated companies. 

The appellants are a company incorporated in 1907 by 
letters patent issued by the Secretary of State for Canada 

(1) [18991 A.C. 580. (4) 12 App. Cas. 575. 
(2) [1909] A.C. 194. (5) [1897] A.C. 231. 
(3) [1912] A.C. 333. (6) (1913) 48 Can. S.C.R. 331. 
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LIMITED 
v 

WHARTON. 

JC. under the Companies Act of the Dominion. The letters 
_ ^ patent purported to authorize it to carry on throughout 

JOHTTDEERE Canada the business of a dealer in agricultural implements. 
PLOW I t has been held by the Court below that certain provisions 

COMPANY, Qf t n e British Columbia Companies Act have been validly 
enacted by the provincial Legislature. These provisions 
prohibit companies which have not been incorporated under 
the law of the Province from taking proceedings in the 
Courts of the Province in respect of contracts made within 
the Province in the course of their business, unless licensed 
under the provincial Companies Act. They also impose 
penalties on a company and its agents if, not having 
obtained a licence, it or they carry on the company's busi
ness in the Province. The appellant was refused a licence 
by the registrar. I t was said that there was already a com
pany registered in the Province under the same name, and 
s. 18 of the provincial statute prohibits the grant of a licence 
in such a case. The question which has to be determined 
is whether the legislation of the Province which imposed 
these prohibitions was valid under the British North 
America Act. 

The Companies Act of the Dominion provides by s. 5 
that the Secretary of State may, by letters patent, grant 
a charter to any number of persons not less than five, con
stituting them and others who have become subscribers to 
a memorandum of agreement a body corporate and politic 
for any of the purposes or objects to which the legislative 
authority of the Parliament of Canada extends, with certain 
exceptions which do not affect the present case. The Inter
pretation Act of 1906, by s. 30, provides, among other 
things, that words making any association or number of 
persons a corporation shall vest in such corporation power 
to sue and be sued, to contract by their corporate name, and 
to acquire and hold personal property for the purposes for 
which the corporation is created, and shall exempt indi
vidual members of the corporation from personal liability 
for its debts, obligations, or acts,, if they do not violate the 
provisions of the Act incorporating them. 

Sect. 10 of the Companies Act makes it a condition of the 
issue of the letters patent that the applicants shall satisfy 
the Secretary of State that the proposed name of the com
pany is not the name of another known incorporated or 

1915 A C . 
p. 336 
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unincorporated company, or one likely to be confounded 
with any such name, and s. 12 gives him large powers of 
interference as regards the corporate name. Sect. 29 pro
vides that on incorporation the company is to be vested 
with, among other things, all the powers, privileges, and 
immunities requisite or incidental to the carrying on of its 
undertaking, as if it were incorporated by Act of Parlia
ment. Sect. 30 enacts that the company shall have an 
office in the city or town in which its chief place of business 
in Canada is situate, which shall be the legal domicil of 
the company in Canada, and that the company may estab
lish such other offices and agencies elsewhere as it deems 
expedient. By s. 32 it is provided that the contract of an 
agent of the company made within his authority is to be 
binding on the company, and that no person acting as such 
agent shall be thereby subjected to individual liability. 

Turning to the relevant provisions of the British 
Columbia Companies Act, these may be summarized as 
follows: An extra-provincial company means any duly 
incorporated company other than a company incorporated 
under the laws of the Province or the former Colonies of 
British Columbia and Vancouver Island (s. 2). Every 
such extra-provincial company having gain for its object 
must be licensed or registered under the law of the Province, 
and no agent is to carry on its business within the Province 
until this has been done (s. 139). Such licence or registra
tion enables it to sue and to hold land in the Province 
(s. 141). An extra-provincial company, if duly incorpor
ated by the laws of, among other authorities, the Dom
inion, and if duly authorized by its charter and regulations 
to carry out or effect any of the purposes or objects to which 
the legislative authority of the provincial Legislature 
extends, may obtain from the registrar a licence to carry 
on business within the Province on complying with the 
provisions of the Act and paying the proper fees (s. 152). 
If such a company carries on business without a licence, it 
is liable to penalties (s. 167), and the agents who act for it 
are similarly made liable, and the company cannot sue in 
the Courts of the Province in respect of contracts made 
within the Province (s. 168). The registrar may refuse a 
licence when the name of the company is identical with or 
resembling that by which a company, society, or firm in 

J.C. 
1914 

J O H N DEERE 
PLOW 

COMPANY, 
LIMITED 

v. 
WHARTON. 

1915 A C . 
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LIMITED 
v. 

WHARTON. 

JC. existence is carrying on business, or has been incorporated, 
1914 licensed, or registered, or when the registrar is of opinion 

JOHN DEERE that the name is calculated to deceive, or disapproves of it 
PLOW for any other reason (s. 18). 

COMPANY, 

Ihe charter of the appellant company was granted under 
the seal of the Secretary of State of the Dominion in 1907. 
It purported, as already stated, to confer power to carry 
on throughout the Dominion of Canada and elsewhere 
the business of a dealer in agricultural implements and 
cognate business, and to acquire real and personal property. 
It is not in dispute that it was an extra-provincial company 
having gain for its object. The chief place of business was 
to be Winnipeg. The registrar refused, as has been men
tioned, to grant a licence under the provincial Act to the 
appellant company. The power of the registrar is not 
challenged, if the sections of the provincial statute under 
which he proceeded were validly enacted. 

What their Lordships have to decide is whether it was 
competent to the Province to legislate so as to interfere 
with the carrying on of the business in the Province of a 
Dominion company under the circumstances stated. 

The distribution of powers under the British North 
America Act, the interpretation of which is raised by this 
appeal, has been often discussed before the Judicial Com
mittee and the tribunals of Canada, and certain principles 
are now well settled. The general power conferred on the 
Dominion by s. 91 to make laws for the peace, order, and 
good government of Canada extends in terms only to mat
ters not coming within the classes of subjects assigned by 
the Act exclusively to the Legislatures of the Provinces. 
But if the subject-matter falls within anv of the heads of 
s. 92, it becomes necessary to see whether it also falls within 
any of the enumerated heads of s. 91, for if so, by the con
cluding words of that section it is excluded from the powers 
conferred by s. 92. 

Before proceeding to consider the question whether the 
provisions already referred to of the British Columbia Com
panies Act, imposing restrictions on the operations of a 
Dominion company which has failed to obtain a provincial 
licence, are valid, it is necessary to realize the relation to 
each other of ss. 91 and 92 and the character of the expres
sions used in them. The language of these sections and of 

1915 A.C. 
p.338. 
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Dominion by s. 91 to make laws for the peace, order, and 
g;ood government of Canada extends in terms only to mat
ters not coming within the classes of subject-; a~signed by 
the Act exclusively to the Legislatures of thP Provinces. 
But if the subject-matter falls within anv of the hPads of 
s. 92, it becomes necessary to see whether it also falls within 
any of the enumerated heads of s. 01, for if so, by the con-

19l.3 A.C. eluding words of that section it is excluded from the powers 
p. 338· conferred by s. 92. 

Before proceeding to consider the question whether the 
provisions already referred to of the British Columbia Com
panies Act, imposing restrictions on the operations of a 
Dominion company which has failed to obtain a provincial 
licence, are valid, it is necessary to realize the relation to 
each other of ss. 91 and 92 and the character of the expres
sions used in them. The language of these sections and of 
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the various heads which they contain obviously cannot be JC. 
construed as having been intended to embody the exact ^ ^ 
disjunctions of a perfect logical scheme. The draftsman J0HN~E>EEEE 
had to work on the terms of a political agreement, terms PLOW 
which were mainly to be sought for in the resolutions passed LIMITED*' 
at Quebec in October, 1864. To these resolutions and the „. 
sections founded on them the remark applies which was WHARTON. 
made by this Board about the Australian Commonwealth 
Act in a recent case (Attorney-General for the Common
wealth v. Colonial Sugar Refining Co. (1)) , that if there 
is at points obscurity in language, this may be taken to be 
due, not to uncertainty about general principle, but to 
that difficulty in obtaining ready agreement about phrases 
which attends the drafting of legislative measures by large 
assemblages. I t may be added that the form in which pro
visions in terms overlapping each other have been placed 
side by side shows that those who passed the Confederation 
Act intended to leave the working out and interpretation 
of these provisions to practice and to judicial decision. 

The structure of ss. 91 and 92, and the degree to which 
the connotation of the expressions used overlaps, render it, 
in their Lordships' opinion, unwise on this or any other 
occasion to attempt exhaustive definitions of the meaning 
and scope of these expressions. Such definitions, in the case 
of language used under the conditions in which a constitu
tion such as that under consideration was framed, must 
almost certainly miscarry. I t is in many cases only by 
confining decisions to concrete questions which have actu
ally arisen in circumstances the whole of which are before 
the tribunal that injustice to future suitors can be avoided. 
Their Lordships adhere to what was said by Sir Montague 
Smith in delivering the judgment of the Judicial Committee 
in Citizens Insurance Co. v. Parsons (2) to the effect that 
in discharging the difficult duty of arriving at a reasonable 
and practical construction of the language of the sections, 
so as to reconcile the respective powers they contain and 
give effect to them all, it is the wise course to decide each 
case which arises without entering more largely upon an 
interpretation of the statute than is necessary for the 
decision of the particular question in hand. The wisdom of 
adhering to this rule appears to their Lordships to be of 
especial importance when putting a construction on the 

1915 A C 
p. 339. 

(1) [1914] A.C. 254. 
88160—47 

(2) 7 App. Cas. 96, at p. 109. 
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JC. scope of the words "civil rights" in particular cases. An 
^ ^ abstract logical definition of their scope is not only, having 

JOHTS DEEEE regard to the context of ss. 91 and 92 of the Act, imprac-
PLOW ticable, but is certain, if attempted, to cause embarrassment 

LIMITED'
 anc^ Possible injustice in future cases. I t must be borne in 

v. mind in construing the two sections that matters which in 
WHARTON, a special aspect and for a particular purpose may fall within 

one of them may in a different aspect and for a different 
purpose fall within the other. In such cases the nature 
and scope of the legislative attempt of the Dominion or the 
Province, as the case may be. have to be examined with 
reference to the actual facts if it is to be possible to deter
mine under which set of powers it falls in substance and in 
reality. This may not be difficult to determine in actual 
and concrete cases. But it may well be impossible to give 
abstract answers to general questions as to the meaning 
of the words, or to lay down any interpretation based on 
their literal scope apart from their context. 

Turning to the appeal before them, the first observation 
which their Lordships desire to make is that the power of 
the provincial Legislature to make laws in relation to 
matters coming within the class of subjects forming No. 11 
of s. 92, the incorporation of companies with provincial 
objects, cannot extend to a company such as the appellant 
company, the objects of which are not provincial. Nor is 
this defect of power aided by the power given by No. 13, 
Property and Civil Rights. Unless these two heads are 

1915AC. read disjunctively the limitation in No. 11 would be nuga-
p.340. tory. The expression "civil rights in the Province" is a 

very wide one, extending, if interpreted literally, to much 
of the field of the other heads of s. 92 and also to much of 
the field of s. 91. But the expression cannot be so inter
preted, and it must be regarded as excluding cases expressly 
dealt with elsewhere in the two sections, notwithstanding 
the generality of the words. If this be so, then the power 
of legislating with reference to the incorporation of com
panies with other than provincial objects must belong 
exclusively to the Dominion Parliament, for the matter is 
one "not coming within the classes of subjects" "assigned 
exclusively to the Legislatures of the Provinces," within 
the meaning of the initial words of s. 91, and may be 
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properly regarded as a matter affecting the Dominion gener
ally and covered by the expression "the peace, order, and 
good government of Canada." 

Their Lordships find themselves in agreement with the 
interpretation put by the Judicial Committee in Citizens 
Insurance Co. v. Parsons (1) on head 2 of s. 91, which 
confers exclusive power on the Dominion Parliament to 
make laws regulating trade. This head must, like the 
expression, "Property and Civil Rights in the Province," in 
s. 92, receive a limited interpretation. But they think that 
the power to regulate trade and commerce at all events 
enables the Parliament of Canada to prescribe to what 
extent the powers of companies the objects of which extend 
to the entire Dominion should be exercisable, and what 
limitations should be placed on such powers. For if it be 
established that the Dominion Parliament can create such 
companies, then it becomes a question of general interest 
throughout the Dominion in what fashion they should be 
permitted to trade. Their Lordships are therefore of 
opinion that the Parliament of Canada had power to enact 
the sections relied on in this case in the Dominion Com
panies Act and the Interpretation Act. They do not desire 
to be understood as suggesting that because the status of a 
Dominion company enables it to trade in a province and 
thereby confers on it civil rights to some extent, the power 
to regulate trade and commerce can be exercised in such a 
way as to trench, in the case of such companies, on the 
exclusive jurisdiction of the provincial Legislatures over 
civil rights in general. No doubt this jurisdiction would 
conflict with that of the Province if civil rights were to be 
read as an expression of unlimited scope. But, as has 
already been pointed out, the expression must be construed 
consistently with various powers conferred by ss. 91 and 92, 
which restrict its literal scope. It is enough for present 
purposes to say that the Province cannot legislate so as to 
deprive a Dominion company of its status and powers. This 
does not mean that these powers can be exercised in con
travention of the laws of the Province restricting the rights 
of the public in the Province generally. What it does mean 
is that the status and powers of a Dominion company as 
such cannot be destroyed by provincial legislation. This 

J.C. 
1914 

J O H N DEERE 
PLOW 

COMPANY, 
LIMITED 

v. 
WHARTON. 

1915 A.C. 
p.341. 

(1) 7 App. Cas. 96, at pp. 112, 113. 
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J-c- conclusion appears to their Lordships to be in full harmony 
,_J_ with what was laid down by the Board in Citizens Insurance 

JOHN DEBKB CO. V. Parsons (1), Colonial Building and Investment Asso-
PLOW ciation v. Attorney-General for Quebec (2), and Bank of 

^ T ™ ' T°™nto v. Lambe. (3) 
v- I t follows from these premises that those provisions of 

the Companies Act of British Columbia which are relied on 
in the present case as compelling the appellant company to 
obtain a provincial licence of the kind about which the con
troversy has arisen, or to be registered in the Province as 
a condition of exercising its powers or of suing in the Courts, 
are inoperative for these purposes. The question is not 
one of enactment of laws affecting the general public in 
the Province and relating to civil rights, or taxation, or the 
administration of justice. I t is in reality whether the 
Province can interfere with the status and corporate capac
ity of a Dominion company in so far as that status and 
capacity carry with it powers conferred by the Parliament 
of Canada to carry on business in every part of the Dom
inion. Their Lordships are of opinion that this question 
must be answered in the negative. 

In the course of the argument their Lordships gave con
sideration to the opinions delivered in 1913 by the judges 
of the Supreme Court of Canada in response to certain 
abstract questions on the extent of the powers which exist 

1915 A c. under the Confederation Act for the incorporation of com-
p.342. panies in Canada. Two of these questions bear directly 

on the topics now under discussion. The sixth question 
was whether the Legislature of a province has power to pro
hibit companies incorporated by the Parliament of Canada 
from carrying on business within the province in the absence 
of a licence from its Government, if fees are required to be 
paid upon the issue of such licence. The seventh question 
was whether the provincial Legislature could restrict a com
pany so incorporated for the purpose of trading throughout 
the whole Dominion in the exercise of the special trading 
powers so conferred, or could limit such exercise within the 
province. This question further raised the point whether 
a Dominion trading company was subject to provincial 
legislation limiting the business which corporations not 

(1) 7 App. Cas. 96. (2) 9 App. Cas. 157. 
(3) 12 App. Cas 575 
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LIMITED 
v. 

WHARTON. 

incorporated under the legislation of the province could J-C. 
carry on, or their powers, or imposing conditions on the 1914 

engaging in business by such corporations, or restricting a JOHNTDEEBE 
Dominion company otherwise in the exercise of its corporate PLOW 
powers or capacity. COMPANY, 

Their Lordships have read with care the opinions deliv
ered by the members ot the Supreme Court, and are 
impressed by the attention and research which the learned 
judges brought to bear, in the elaborate judgments given, 
on the difficult task imposed on them. But the task 
imposed was, in their Lordships' opinion, an impossible one, 
owing to the abstract character of the questions put. For 
the reasons already indicated, it is impracticable to attempt 
with safety definitions marking out logical disjunctions 
between the various powers conferred by ss. 91 and 92 and 
between their various sub-heads inter se. Lines of demar
cation have to be drawn in construing the application of 
the sections to actual concrete cases, as to each of which 
individually the Courts have to determine on which side 
of a particular line the facts place them. But while in 
some cases it has proved, and may hereafter prove, possible 
to go further and to lay down a principle of general appli
cation, it results from what has been said about the language 
of the Confederation Act that this cannot be satisfactorily 
accomplished in the case of general questions such as those 
referred to. It is true that even when a company has been 
incorporated by the Dominion Government with powers 
to trade, it is not the less subject to provincial laws of 
general application enacted under the powers conferred by 
s. 92. Thus, notwithstanding that a Dominion company 
has capacity to hold land, it cannot refuse to obev the 
statutes of the Province as to mortmain (Colonial Building 
and Investment Association v. Attorney-General of Quebec 
(1) ) ; or escape the payment of taxes, even though these 
mav assume the form of requiring, as the method of raising 
a revenue, a licence to trade which affects a Dominion com-
panv in common with other companies (Bank of Toronto 
v. Lambe (2)). Again such a company is subject to the 
powers of the Province relating to property and civil rights 
under s. 92 for the regulation of contracts generally: 
Citizens Insurance Co. v. Parsons. (3) 

(1) 9 App. Cas. 157, at p. 164. (2) 12 App. Cas. 575. 
(3) 7 App. Cas. 96. 
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JC. To attempt to define a priori the full extent to which 
^ ^ Dominion companies may be restrained in the exercise of 

JOHN DEBBB their powers by the operation of this principle is a task 
PLOW which their Lordships do not attempt. The duty which 

LIMITED*' ^ e y have to discharge is to determine whether the pro-
v% visions of the provincial Companies Act already referred 

WHABTON, to can be relied on as justifying the judgments in the Court 
below. In the opinion of their Lordships it was not within 
the power of the provincial Legislature to enact these pro
visions in their present form. I t might have been com
petent to that Legislature to pass laws applying to com
panies without distinction, and requiring those that were 
not incorporated within the Province to register for certain 
limited purposes, such as the furnishing of information. 
It might also have been competent to enact that any com
pany which had not an office and assets within the Province 
should, under a statute of general application regulating 
procedure, give security for costs. But their Lordships 
think that the provisions in question must be taken to be 
of quite a different character, and to have been directed 
to interfering with the status of Dominion companies, and 
to preventing them from exercising the powers conferred 
on them by the Parliament of Canada, dealing with a 
matter which was not entrusted under s. 92 to the provin
cial Legislature. The analogv of the decision of this Board 

1915 A.C. in Union Colliery Co. v. Bryden (1) therefore applies. 
p. 344. Thev are unable to place the limited construction upon the 

word "incorporation" occurring in that section which was 
contended for by the respondents and by the learned 
counsel who argued the case for the Province. They think 
that the legislation in question really strikes at capacities 
which are the natural and logical consequences of the incor
poration by the Dominion Government of companies with 
other than provincial objects. 

They will therefore humbly advise His Majesty that 
these appeals should be allowed, and that judgment should 
be entered for the appellant company in the action of 
Wharton v. John Deere Plow Company with costs. The 
action by the company against the respondent Duck must, 
unless the parties come to an agreement, be remitted to the 
Court below to be disposed of in accordance with the result 

(1) [1899] A.C 580. 
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of this appeal. As to the interveners, the Attorney-General J-c-
of the Dominion and the Attorney-General of the Province, i j ^ 
there will be no order as regards costs. The respondents, JOHN DEEKE 
Wharton and Duck, must pay the costs of the appellant P L O W 

company of this appeal, excepting so far as these have been LIMMED' 
increased by the interventions. v. 
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Held, (1.) that s. 7 above mentioned is ultra vires a provincial Legislature 
under the British North America Act, 1867, and that it would not be 
intra vires if the word "unreasonably" were omit ted; (2.) that in a 
suitable case, having regard to the interests of the public, the Board 
of Railway Commissioners, acting under s. 8 of the Railway-Act, may 
grant permission for a provincial railway to cross a Dominion railway, 
the crossing being regulated in accordance with those interests. 

APPEAL by special leave from the decision of the Supreme 
Court of Canada (May 6, 1913 )upon a reference under s. 
60 of the Supreme Court Act. 

The questions referred to the Supreme Court were as to 
the validity of s. 7 of c. 15 of the Acts of the Legislature 
of the Province of Alberta, that section being an amend
ment of s. 82 of the Railway Act (Statutes of Alberta, 1907, 
c. 8). Both the above sections and the questions referred 
to the Court are set out in full in the judgment of their 
Lordships. The effect of the legislation is shortly stated in 
the head-note. 

Before the Supreme Court and in the argument before 
the Judicial Committee the effect of s. 7 as enabling a pro
vincial railway to cross a Dominion railway was the sub
stantial matter of contention. 

The Supreme Court, consisting of Davies, Idington, Duff, 
Anglin, and Brodeur JJ., delivered its opinion on May 6, 
1913 (Brodeur J. dissenting), that s. 7 was ultra vires the 
Alberta Legislature in its application to railway companies 
authorized by the Parliament of Canada, and that it would 
not be intra vires if amended by striking out the word 
"unreasonably." 

The proceedings in the Supreme Court are reported at 48 
Can. S.C.R. 9. 

Sir R. Flnlay, K.C., 8. B. Woods, K.C. (Attorney-General 
for Alberta), and G. Lawrence, for the appellant. The 
legislation in question is intra vires the provincial Legis
lature under the British North America Act, 1867, s. 92, 
enumeration 10. The power to authorize a provincial rail
way to cross other railways, including Dominion railways, 
is necessarily incidental to the power to authorize the con
struction of a provincial railway. The authority of pro
vincial Legislatures over "local works and undertakings" 
under s. 92, enumeration 10, is as complete as that of the 
Parliament of Canada under s. 91, enumeration 29, over the 
wTorks and undertakings under heads (a), (b) and (c) of 
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s. 92, enumeration 10. The Parliament of Canada, however, 
cannot debar a provincial railway from crossing a Dominion 
railway, subject to due regulation by the Railway Board, 
since that is not essential to the exercise of effective legis
lative jurisdiction over Dominion railways; on the other 
hand, if a provincial Legislature cannot enable a provincial 
railway to cross a Dominion railway, its power to authorize 
the construction of provincial railways becomes illusory, 
since the Province is crossed by many Dominion lines. 
[Citizens Insurance Co. v. Parsons (1), Hodge v. The Queen 
(2), Tennant v. Union Bank of Canada (3), Attorney-
General for Ontario v. Attorney-General for the Dominion 
(4), and Grand Trunk Ry. Co. v. Attorney-General of 
Canada (5) were referred to.] The Railway Board has no 
power under the Railway Act to debar a provincial railway 
from crossing a Dominion railway, if the crossing is auth
orized by the Legislature of the Province; its only power 
in the matter is to regulate the manner in which the crossing 
is to be effected. [Railway Act (R.S. Can., 1906, c. 37), 
ss. 5, 8, 151 (e), 176, 225 and 227, Alberta Railway Act 
(Stat, of Alberta, 1907, c. 8), ss. 69 (e) and 82, and City of 
Montreal v. Montreal Street Railways Co. (6) were referred 
to.] 

Newcombe, K.C., and Raymond Asquith, for the respond
ent, and Lafleur, K.C., for the intervenants, were not called 
upon. 

The judgment of their Lordships was delivered by 

LORD MOULTON. The present appeal relates to two 
questions which were referred by H.R.H. the Governor in 
Council for the hearing and consideration of the Supreme 
Court of Canada pursuant to s. 60 of the Supreme Court 
Act. These questions relate to the validity of s. 7 of c. 15 
of the Acts of the Legislature of the Province of Alberta of 
1912, intituled an Act to amend the Railway Act. 

Prior to the passing of the above Act, s. 82 of the Alberta 
Railway Act of 1907 stood in the following form: "The 
company may take possession of, use or occupy any lands 
belonging to any other railway company, use and enjoy the 
whole or any portion of the right of way, tracks, terminals, 
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stations, or station grounds of any other railway company, 
and have and exercise full right and powers to run and 
operate its trains over and upon any portion or portions 
of the railway of any other railway company, subject 
always to the approval of the Lieutenant-Governor in 
Council first obtained, or to any order or direction which the 
Lieutenant-Governor in Council may make in regard to the 
exercise, enjoyment, or restriction of such powers or 
privileges. 

"(2.) Such approval may be given upon application and 
notice, and after hearing the Lieutenant-Governor in Coun
cil may make such order, give such directions, and impose 
such conditions or duties upon either party as to the said 
Lieutenant-Governor in Council may appear just or desir
able having due regard for the public, and all proper 
interests, and all provisions of the law, at any time applic
able to the taking of land and their valuation, and the com
pensation therefor and appeals from awards thereon shall 
apply to such lands, and in cases under this section where 
it becomes necessary for the company to obtain the approval 
of the Board of Railway Commissioners for Canada, it 
shall do so in addition to otherwise complying with this 
section." 

By s. 7 of the amending Act of 1912 the following sub
section was added to s. 82 above referred to:— 

"(3.) The provisions of this section shall extend and 
apply to the lands of every railway company or persons 
having authority to construct or operate a railway otherwise 
than under the legislative authority of the Province of 
Alberta in so far as the taking of such land does not 
unreasonably interfere with the construction and operation 
of the railway or railways constructed and operated or being 
constructed and operated by virtue of or under such other 
legislative authority." 

The questions referred to the Supreme Court of Canada 
were as follows:— 

"(1.) In section 7 of chapter 15 of the Acts of the 
Legislature of Alberta of 1912 intituled 'An Act to amend 
the Railway Act' intra vires of the provincial Legislature 
in its application to railway companies authorized by the 
Parliament of Canada to construct or operate railways? 
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stations, or station grounds of any other railway company, 
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of the railway of any other railway company, subject 
always to the approval of the Lieutenant-Governor in 
Council first obtained, or to any order or direction which the 
Lieutenant-Governor in Council may make in regard to the 
exercise, enjoyment, or restriction of such powers or 
privileges. 

"(2.) Such approval may be given upon application and 
notice, and after hearing the Lieutenant-Governor in Coun
cil may make such order, give such directions, and impose 
such conditions or duties upon either party as to the said 
Lieutenant-Governor in Council may appear just or desir
able having due regard for the public, and all proper 
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able to the taking of land and their valuation, and the com
pensation therefor and appeals from awards thereon shall 
apply to such lands, and in cases under this section where 
it becomes necessary for the company to obtain the approval 
of the Board of Railway Commissioners for Canada, it 
shall do so in addition to otherwise complying with this 
section." 

By s. 7 of the amending Act of 1912 the following sub
section was added to s. 82 above referred to:-

" ( 3.) The provisions of this section shall extend and 
apply to the lands of every railway company or persons 
having authority to construct or operate a railway otherwise 
than under the legislative authority of the Province of 
Alberta in so far as the taking of such land does not 
unreasonably interfere with the construction and operation 
of the railway or railways constructed and operated or being 
constructed and operated by virtue of or under such other 
legislative authority." 

The questions referred to the Supreme Court of Canada 
were as follows:-

" ( 1.) In section 7 of chapter 15 of the Acts of the 
Legislature of Alberta of 1912 intituled 'An Act to amend 
the Railway Act' intra vires of the provincial Legislature 
in its application to railway companies authorized by the 
Parliament of Canada to construct or operate railways? 
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"(2.) If the said section be ultra vires of the provincial 
Legislature in its application to such Dominion railway 
companies, would the section be intra vires if amended by 
striking out the word 'unreasonably'?" 

At the hearing before the Supreme Court of Canada it 
would seem that, by consent of counsel representing the 
Dominion Government and the Province of Alberta 
respectively, a third question was submitted to the Court 
for hearing and consideration. It was hypothetical in 
form and no answer was given to it by the Supreme 
Court. Their Lordships do not consider that this question 
should be regarded as forming part of the questions referred 
to the Supreme Court by H.R.H. the Governor in Council, 
or that it is included in the present appeal. No attempt 
was made to argue it at the hearing, and their Lordships do 
not propose to take further notice of it. 

By s. 92 of the British North America Act, 1867, it is 
enacted as follows:—"92. In each Province the Legislature 
may exclusively make laws in relation to matters coming 
within the classes of subjects next hereinafter enumerated, 
that is to say:— . . . . 

"(10.) Local works and undertakings other than such as 
are of the following classes:— 

"(a) Lines of steam or other ships railways canals tele
graphs and other works and undertakings connecting the 
Province with any other or others of the Province or extend
ing beyond the limits of the Province 

"(c) Such works as, although wholly situate within the 
Province, are before or after their execution declared by the 
Parliament of Canada to be for the general advantage of 
Canada or for the advantage of two or more of the 
Provinces." 

By s. 91 of the British North America Act, 1867, it is 
enacted as follows:—"91 I t is hereby declared that 
(notwithstanding anything in this Act) the exclusive legis
lative authority of the Parliament of Canada extends to all 
matters coming within the classes of subjects next herein
after enumerated; that is to say:— . . . . 

"(29.) Such classes of subjects as are expressly excepted 
in the enumeration of the classes of subjects by this Act 
assigned exclusively to the Legislatures of the Provinces." 
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I t has never been doubted that these words refer to and 
include railways such as are mentioned in 92 (10.) (o) and 
(c) above quoted. Indeed the language seems to point 
to 92 (10.) so expressly that the contention is frequently 
heard that it is intended to refer to it solely. It is not 
necessary to decide that point in the present case. I t 
suffices to say that railways such as are described in 92 (10.) 
(a) and (c) come under the exclusive legislative authority 
of the Parliament of Canada. The provincial Legislature 
therefore has no power to affect by legislation the line or 
works of such a railway. If authority were required for so 
plain and evident a conclusion from these statutory pro
visions, it is to be found in the judgments of their Lordships 
in the cases of Canadian Pacific Ry. Co. v. Corporation of 
the Parish of Notre Dame de Bonsecours (1) and Madden 
v. Nelson and Fort Sheppard Ry. Co. (2) 

The provisions of s. 82 of the Alberta Railway Act, 1907, 
do not in the opinion of their Lordships necessarily clash 
with these rights of legislation which thus exclusively belong 
to the Dominion Parliament, for it is possible to give to 
the words "railway company" the limited meaning of a 
company owning and operating a railway situated entirely 
within the Province, and to that extent the legislation is 
intra vires. But sub-s. 3, which was added by the Act of 
1912 and the validity of which is under consideration, 
expressly extends s. 82 so as to make it apply to a Dominion 
railway. With this addition the provisions of s. 82 of the 
Railway Act, 1907, of the Legislature of Alberta unques
tionably constituted legislation as to the physical con
struction and use of the track and buildings of a Dominion 
railway, and that of a serious and far-reaching character. 
Their Lordships have no hesitation therefore in pronounc
ing that sub-s. 3 is ultra vires of the Alberta Legislature. 

They are further of opinion that it would not become 
intra vires if the word "unreasonably" were struck out of 
the section. It would still be legislation as to the physical 
track and works of the Dominion railway, and as such would 
be beyond the competence of the provincial Legislature. 
These are matters as to which the exclusive right to legislate 
has been accorded to the Parliament of the Dominion, so 
that the provincial Legislatures have no power of legis-

(1) [1899] A.C. 367. (2) [1899] A.C. 626. 
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lation as to them, and this holds good whether or not the 
legislation is such as might be considered by juries or 
judges to be reasonable. 

I t was no doubt due to the almost self-evident character 
of these propositions that at the hearing of the appeal before 
their Lordships but little attempt was made to support the 
validity of sub-s. 3 in its entirety. To judge by the reasons 
given by the learned judges of the Supreme Court in their 
judgments it would seem that much the same course was 
adopted in the argument before the Supreme Court. The 
true aim of the discussion seemed rather to obtain the 
opinion of the Court and of their Lordships upon hypo
thetical variations of the section which would have the effect 
of limiting its application. Indeed, in the hearing before 
their Lordships, counsel for the appellants practically con
fined their arguments to the single case of a provincial 
railway crossing the track of a Dominion railway. Their 
Lordships are of opinion that great care should be exercised 
in permitting questions thus referred to the Supreme Court 
to be varied, more especially when those questions come up 
on appeal for decision by their Lordships. I t may no doubt 
happen that the questions relate to matters which are in 
their nature severable, so that the answers given may cast 
light upon the effect of the deletion or alteration of parts 
of the provisions the validity of which is being considered. 
But their Lordships do not desire to give any countenance 
to the view that counsel may vary the questions by hypo
thetical limitations not to be found in the provisions them
selves or in the questions that relate to them. 

In the present instance, however, the case chosen by 
counsel for the appellants as the subject of their arguments 
has no doubt strong claims for separate consideration, inas
much as it is doubtless the case which was mainly present 
to the mind of the provincial Legislature when considering 
sub-s. 3. I t has reference to the circumstances under which 
the exclusive power of Parliament to legislate as to Dom
inion railways appears to operate most harshly on the free
dom of action of the Province. I t was urged with great 
force that if the provinces have no power to authorize their 
railways to cross the tracks of Dominion railways they 
might theoretically be placed in a position of great difficulty. 
Regarded in the abstract it might be possible for a tract 
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of country situated in a province to be surrounded by Dom
inion railways in such a way that unless crossing were per
mitted a provincial railway situated within that tract would 
be completely isolated and cut off from access to other 
portions of the province. But the difficulty is essentially 
administrative, and not one that could be cured by any 
decision as to constitutional rights. It is scarcely too much 
to say that it would not be practicable to frame the actual 
claim of the Province in the present case in such a way 
that it could be a constitutional right possessed by a prov
ince. Even their own counsel admitted that the Province 
could not give to one of their railways the right to cross a 
Dominion railway at any place or in any specific way 
chosen by them. They admitted that the place and manner 
must be subject to the approval of the Railway Board, a 
body created by a Dominion statute in the year 1903, whose 
powers depend on a Dominion Railway Act. How could a 
constitutional right be measured or defined by the views 
or decisions of such a body—one which did not exist when 
the constitution was created? 

I t is therefore not in abstract constitutional rights but in 
administrative provisions that the remedy must be sought 
for the inconveniences which in the abstract might flow from 
the fact that the exclusive power of legislating as to Dom
inion railways is vested in Parliament. And in this respect 
the present form of the Dominion railway legislation indi
cates and in their Lordships' opinion provides an effective 
remedy. By s. 8 of the Dominion Railway Act Parliament 
treats in a special manner the crossing of Dominion railways 
by provincial railways. These portions of the provincial 
railways are made subject to the clauses of the Dominion 
railway legislation, which deal also with the crossings of two 
Dominion railways, so that the provincial railways are in 
such matters treated administratively in precisely the same 
way as Dominion railways themselves. The Parliament 
of the Dominion is entitled to legislate as to these crossings 
because they are upon the right of way and track of the 
Dominion railway as to which the Dominion Parliament 
has exclusive rights of legislation, and moreover, as the 
provincial railways are there by permission and not of right, 
they can fairly be put under terms and regulations. But 
s. 8 of the Railway Act of the Dominion and the clauses 
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which are by it made binding on any provincial railway 
crossing a Dominion railway appear to their Lordships to 
indicate that it is part of the functions of the Railway 
Board to permit and to regulate such crossings. They are 
left unfettered as to whether they will permit such crossings 
to be at any particular spot or to be carried out in any 
particular way, and this jurisdiction is essential to them as 
guardians of those powers of construction and operation of 
Dominion railways which are necessary for their existence 
and efficiency. But these powers of permitting crossings by 
provincial railways under suitable circumstances and with 
proper precautions have not been given to them idly and 
for no purpose. They bring with them the duty of using 
those powers for the benefit of the public whenever an 
occasion arises where they can be wisely used. 

By these provisions the Dominion legislation has in their 
Lordships' opinion given to provincial railways desiring to 
cross a Dominion railway all the locus standi that they need 
for making an application to the Railway Board for per
mission to do so. The Railway Board is bound to exercise 
these powers given to it just as much as all other powers 
given to it so as to advance the best interests of the public. 
In this way the legitimate claims of provincial railways to 
obtain facilities for crossing Dominion railways are in fact 
met as fully as is practicable, and this without risking the 
chaos of overlapping legislative powers. 

Their Lordships are therefore of opinion that both the 
questions submitted to the Supreme Court of Canada should 
be answered in the negative and that the decision appealed 
from was correct. They will accordingly humbly advise 
His Majesty that this appeal should be dismissed, but 
without costs. 

Solicitors for appellant: Blake & Redden. 
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