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PART I: INTRODUCTION

Since the 1960s, Quebec's cultural security has been centre stage
in the process of constitutional reform in Canada. So far, Canada has
not found a satisfactory way to reconcile cultural security for Quebec
with the multi-cultural reality and egalitarian values in the rest of
Canada. At the core of the controversy is the proposal to recognize
Quebec as a distinct society within Canada, with the right to preserve
and promote its distinct language and culture. To many Canadians
outside Quebec, that right is inconsistent with fundamental values
enshrined in the Canadian Charter of Rights and Freedoms,' especially
"the equal protection and equal benefit of the law without
discrimination ... based on race, national or ethnic origin."

To most Quebecers, on the other hand, the distinct society clause
in the Meech Lake Accord represented the high-water mark, if not the
culmination, of a long struggle for recognition of the right to preserve
Quebec as the homeland of the French culture on an English continent.
The failure of the Accord has persuaded a majority of francophone
Quebecers, perhaps a majority of Quebecers, that independence is
preferable to remaining in a federation that does not recognize the
province's right to preserve its distinct cultural identity. Quebec, will
hold a referendum on sovereignty in 1992.

As between Quebec and the rest of Canada, then, the
constitutional issue relating to language and culture seems to be this:
Is the right to preserve Quebec as a distinct French society compatible
with the principle that all Canadians enjoy equal rights to speak their
own language and retain their own cultural traditions and practices?
Is there some way to amend the Canadian constitution to sufficiently

Part I of the Constitution Act, 1982, being Schedule B of the Canada Act, 1982
(U.K.), 1982, c. 11 [hereinafter Canadian Charter].

2 Ibid., s. 15.
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2 CENTRE FOR PUBLIC LAW AND PUBLIC POLICY

recognize the legitimate but sometimes competing claims of ethnic
equality, cultural survival, and freedom of expression.

The cornerstone of Quebec's efforts to maintain its distinct
identity is the Charter of the French Language.' An examination of the
provisions of that statute is informative: it reveals exactly what
measures Quebec has found it necessary to take in order to "preserve
and promote" its French language and culture. Just what restrictions
on freedom of expression does the Charter of the French Language
impose? What language and cultural freedoms do non-francophones
enjoy in Quebec? Since Canada and the other provinces also regulate
the use of one or both of English and French in various contexts, what
limits on freedom of expression and cultural equality do those
jurisdictions impose? In what situations does Quebec require the use
of French when other provinces do not require the use of English? On
the premise that answers to these questions may inform the process of
constitutional reform, the next three parts of this study examine the
language laws of Quebec, Canada, and other provinces. Part V
considers possible options for constitutional reform. Part VI urges the
view that the best prospect for success may be to articulate the
parameters of individual and collective language rights with somewhat
more precision that is attempted in section 2 or 15 of the Canadian
Charter, or in a distinct society clause standing alone.

R.S.Q. 1977, c. C-11.
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PART II: QUEBEC'S CHARTER OF THE
FRENCH LANGUAGE

The Charter of the French Language, or "Bill 101," as it is
sometimes called, came into effect on 26 August 1977. It begins with
a preamble setting out the principles on which the legislation is based:

Whereas the French language, the distinctive language of a people that is in the
majority French speaking, is the instrument by which that people has
articulated its identity;

Whereas the Assemblee National du Quebec ... is resolved therefore to make
French the language of Government and the Law, as well as the normal and
every day language of work, instruction, communication, commerce and
business;

Whereas the National Assembly intends to pursue this objective in a spirit of
fairness and open mindedness, respectful of the institutions of the English-
speaking community of Quebec, and respectful of the ethnic minorities, where
valuable contribution to the development of Quebec it readily acknowledges;

Whereas the Assemblee National du Quebec recognizes the right of the
Amerinds and the Inuits of Quebec, the first inhabitants of this land, to
preserve and develop their original language and culture; and

Whereas these observations and intentions are in keeping with a new
perception of the worth of national cultures in all parts of the earth, and of the
obligation of every people to contribute in its special way to the international
community.

Sections 1 to 6 of the Charter of French Language declare certain
fundamental language rights that exist in Quebec. Section 1 makes
French the official language of the province. Sections 2 to 6 guarantee
the right to communicate with all public sector agencies in French, the
right of workers to "carry on their activities in French," the right of
consumers to be "informed and served in French," and the right to be
educated in French.
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4 CENTRE FOR PUBLIC LAW AND PUBLIC POLICY

A. Specific Communications Regulated by the Charter
of the French Language

Title 1 of the legislation contains some one hundred sections
requiring the use of French in specific circumstances. Except for the
language of instruction in public schools, it appears that only written
communication is regulated. However, the language of a few sections
may be broad enough to catch oral communications as well. Title 1
regulates specific written communications in one of four ways: (i) the
communication must be solely in French; (ii) it must be in French, but
must or may be in English as well; (iii) it must be in French, but may
be in another language as well; or (iv) it must be available in French.

The individual sections of Title 1 typically provide that a specified
document shall be drawn up and sent or published in the official
language. Section 89, however, provides that "where this Act does not
require the use of the official language exclusively, the official language
and another language may be used together." In Singer v. A. G. Quebec,
the Supreme Court of Canada applied section 89. The Court held that
sections requiring catalogues, brochures, receipts, and other documents
"be drawn up in French" do not require that these documents be
drafted in French only; the joint use of French and another language
is permitted.4

Chapters 3 to 8 of Title 1 require the use of French for written
communications in six different areas of activity. Appendix I examines
the provisions of each chapter in detail. It indicates precisely which
forms of communication are regulated and whether they must be
exclusively in French, available in French, or may be provided jointly
in French and another language. Appendix I is summarized in the
following paragraphs.

The Language of the Legislature and the Courts: No form of
communication must be exclusively in French. Legislative Bills must
be printed in French and English. Parties appearing before Quebec
Courts must issue documents in French when the other party does not
consent to another language, but by operation of section 89 the
documents may be jointly in French and another language.

(1988), 90 N.R. 48 at 75.
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The Distinct Society Clause and the Canadian Charter 5

The Language of the Civil Administration: Chapter 4 requires that
traffic signs, government signs and posters, the names of government
agencies, and written communications between government agencies be
exclusively in French. Various other communications must be written
and provided in French, though they may be in other languages as well.
Such communications include the following: government texts and
documents, written communications internal to government agencies,
notices and minutes of meetings of those agencies, government
contracts, and names, signs, and internal communications in agencies
serving a non-French population.

The Language of Semi-Public Agencies: Chapter 5 regulates public
utility firms, professional corporations, and members of professional
corporations. All three must make their services available in French.
Members of professional corporations must have an appropriate
knowledge of French to be licensed to practice. Names designating
professional corporations must be exclusively in French, e.g., Le
Barreau de Quebec.

The Language of Labour Relations: Chapter 6 requires the use of
French in only a few specific communications: offers of employment
and promotion, written communications to staff, collective agreements,
arbitration awards, and written communications from unions to their
general membership. Chapter 6 does not require the exclusive use of
French in any context.

The Language of Commerce and Business: Chapter 7 requires that
the names of business firms, signs, and commercial advertising outside
business firms, must be exclusively in French. It also regulates other
forms of commercial expression, including written material supplied
with consumer products, catalogues, toys and games, standard form
contracts, invoices, receipts, and signs and advertising inside business
premises. These must be in French, but may be in French and another
language. There are numerous and interesting exceptions to each of the
rules provided by this chapter.

The Language of Instruction: Chapter 8 provides that "instruction
in the kindergarten classes and in the elementary and secondary schools
shall be in French, except where this chapter allows otherwise."
Provision is made for English language schools, pursuant to section 23
of the Canadian Charter.. In certain school districts, provision is made
for Cree and Inuktitut to be the languages of instruction.

Canadian Chørtr The Distina Society Clau.se a.nd the 5
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6 CENTRE FOR PUBLIC LAW AND PUBLIC POLICY

B. The Francization of Business Firms and the Civil Administration

Titles 2 to 5 of Quebec's language legislation generally provide for
the application and enforcement of the Act. Title 4 establishes the
Conseil de la Langue Francaise as an advisory body responsible to the
Minister. It is to "keep a watch on language developments in Quebec
with respect to the status and quality of the French language" and
"apprise the Minister of the questions pertaining to language that in its
opinion require attention."5 Chapter 3 of Title 2 establishes the
Commission de Toponymie. Its role is to "establish ... rules of spelling
to be followed in place names," "standardize geographical
terminology" and "publicize the official geographical nomenclature of
Quebec."6

Title 2 also establishes L'Office de la Langue Francaise. Its
mandate is to provide for the "francization" of public administration
and trade and commerce in Quebec. The Act gives L'Office the duty
to see that the French language becomes, as soon as possible, "the
language of commerce [and] work" in business firms and all agencies
of the civil administration.'

To that end, every agency and branch of the civil administration
must "submit to L'Office a report including an analysis of the language
situation in that agency and an account of the measures it has adopted
in view of complying with this Act."' Any agency requiring a delay
in complying with any aspect of the legislation must "adopt a
francization programme under the authority and with the assistance of
the office."9 If the adopted or envisaged measures are considered
insufficient, L'Office "shall hear the persons concerned ... [and]
prescribe appropriate correctives, if needed.""

The francization of business firms is dealt with in Chapter 5 of
Title 2. Section 136 provides that business firms employing fifty or
more persons must "hold a francization certificate issued by the

'Supra, note 3, s. 188.
6 Ibid., s. 125.
7 Ibid., s. 100.

Ibid., s. 131.
9 Ibid., s. 129.
10 Ibid., s. 132.
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The Distinct Society Clause and the Canadian Charter 7

Office."" Certification "attests that the business firm is applying a
francization programme approved by the Office, or that French already
enjoys the status in the firm that such programmes are designed to
ensure."" L'Office may also require a firm employing fewer than
fifty persons "to analyze its language situation and to prepare and
implement a francization programme," but only with the prior
approval of the Minister."

Section 141 sets out the objectives a francization programme is
designed to achieve. They are as follows: (a) knowledge of the official
language on the part of management, members of professional
corporations, and all other members of the staff; (b) an increase at all
levels of the business firm, including the Board of Directors, in the
number of persons having a good knowledge of the French language so
as to generalize its use; (c) the use of French as the language of work
and as the language of internal communication; (d) the use of French
in the working documents of the business firm, especially in manuals
and catalogues; (e) the use of French in communications with clients,
suppliers, and the public; (f) the use of French terminology; (g) the use
of French in advertising; and (h) appropriate policies for hiring,
promotion, and transfer.'4

L'Office described its approach in administering the
"francization" requirements and the legislation in general in two
interviews conducted in June and July 1991. The remaining paragraphs
in this section detail how L'Office explained its approach.

First, the legislation allows L'Office, with the approval of the
Minister, to require business firms with fewer than fifty employees to
prepare and implement a francization programme." To date, this
power has been used only three times. Two of the firms required to
implement a programme have since disappeared. The third is Reynolds
and Reynolds, a producer of mechanics equipment widely used in
Quebec which was being manufactured exclusively in English. Section
151 is rarely used because it is "hard" to get ministerial approval.

" Ibid., s. 136.
12 Ibid., s. 138.
" Ibid., s. 151.
" Ibid., s. 141.
" Ibid., s. 151.
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L'Office considers it important to eliminate English terms,
especially technical terminology, where no French word exists.
L'Office supplies the terminology and attempts to get firms to use it in
brochures, instructions, and other forms of communication.

Francization requirements vary according to the size of business,
the sector of economic activity, geographic location, and other criteria.
It is not necessary that companies function entirely in French."

L'Office only regulates written communication, and "never goes
after" the spoken word. Language spoken is entirely the choice of
individuals working in an organization. It would be "impossible" to
regulate oral communication.

In general, written documents must be prepared in French.
L'Office, however, is reasonable and recognizes that special
circumstances frequently dictate exceptions. An example is suppliers.
L'Office requires firms to request that all manuals and similar
documents be in French. However, if the supplier refuses and is
outside Quebec or has less than fifty employees, there is not much
L'Office can do. Thus, in practice, firms only have to ask their
suppliers to comply.

Exceptions are also made for firms dealing in international
products, such as aeronautics and other equipment used in several
different countries. Pratt-Whitney and Canadair are two Quebec
aeronautics firms with francization programmes that permit the
continued use of machinery and equipment whose language is English.
While L'Office would like to see an effort to increase the level of
French in these firms, it does not require that all documents be
available in French. Such a requirement would be "impractical"
because the cost of translating all manuals, etc., coming from England
or the United States would be too high.

L'Office does not purport to apply francization requirements to
banks as they are regulated exclusively by the federal government.
Some banks, however, have voluntarily applied for francization
certificates (e.g., the Bank of Nova Scotia). L'Office co-operates with
such applicants.

16 See Les Enjeux Actuel de la Francization des Enterprises, Conseil de la Francaise,
1986.

puBLIc PoLIcYcENTRE FoR LAv AND PUBLIc I 

English terms,L'Office it important to eliminate considers 
French word terminology, where no exists.especially technical 

to get firms to use it inL'Office.sup¡ilies the terminology and attempts 

forms of communication.brochures, instructions, and other 
Francization requirements vary according to the size of business,

geographic location, and other criteria.¡he sector of economic activiry, 

in French.16lt is not necessary that companies function entirely 
"never goesL'Office only regulates written communication, and 

after" spoken Language is entirely the choice ofthe word. spoken 
be "impossible" toindividuals in an It working organization. would 

regulate oral communication.
general, must be prepared in French.In written documents 

recognizes that specialL'Office, however, is reasonable and 
An is suppliers.circumstances frequently diaate exceptions. example 

that manuals and similarL'Office requires firms to request all 
refuses and isdocuments in French. if the be Flowever, supplier 

fifry is not muchoutside has less than employees, there or Québec 
L'Office Thus, in praaice, firms only have to ask theircan do. 
suppliers to comply.

for in internationalExceptions are also made firms dealing 
products, equipment used in severalsuch as aeronautics and other 

two different countries. Pratt-\(¡hitney and Canadair are Québec
that permit theaeronautics firms with f.rancization programmes 

is English.machinery language continued use of and equipment whose 

increase level to the offÍhile L'Office would like to see an effort 
French in firms, it does not require that all documents bethese 

"impractical"¡vailable in French. Such a requirement would be 
manuals, from Englandbecause cost of translating all etc., coming the 

or the United States would be too high.

L'Office not purport [rancization requirements todoes to apply 
federal government.banks as they are regulated exclusively by the 

for francizationSome banks, however, have voluntarily applied 
(e.g., L'Office withcertificates the Bank of Nova Scotia). co-operates 

such applicants.

Zes Enjeux de la Francaise,See Aauel de h Francization b Entøprßø, Conseil " 
1986.

PDF compression, OCR, web optimization using a watermarked evaluation copy of CVISION PDFCompressor

http://www.cvisiontech.com
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Another example of leniency by L'Office is its treatment of firms
that have a head office or research centre in Quebec, but also have
business activities extending outside the province. The legislation
provides that francization programmes must take account of such
situations." In practice, L'Office permits these firms to function in
English with respect to the language of work, even in written
communication.

Francization programmes must take account of the position of
firms that "produce cultural goods having a language content.""
L'Office cites the Montreal Gazette, the largest English language daily
newspaper in Quebec, as an example of this type of firm. L'Office
advises that it does not concern itself with the linguistic content of the
paper.

L'Office describes it general approach as the "path of least
resistance." It co-operates with firms willing to implement a
francization programme. It elects not to "go after" firms who are "big
violators" of the spirit or letter of the legislation. To date, most firms
have been co-operative and have obtained francization certificates.

Finally, L'Office points out that the legislation does not provide
a time limit within which organizations must succeed in generalizing
the use of French according to the requirements of the programme.
This gives L'Office flexibility and permits it to be reasonable, having
regard to the individual characteristics of each firm.

C. The Rights and Liberties of Non-French Speakers in Quebec

The Preamble to the Charter of the French Language proclaims
Quebec's intention to be "fair" and "respectful" to ethnic minorities,
including the Amerinds, the Inuit, and the English speaking
community. It also declares that "these intentions are in keeping with
a new perception of the worth of national cultures in all parts of the
earth." As previously indicated, the Charter of French Language
regulates a significant number of specific forms of communication in
Quebec. In the spirit of the Preamble, however, it also leaves a wide

17 Supra, note 3, s. 143.
" Ibid., s. 145.
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10 CENTRE FOR PUBLIC LAW AND PUBLIC POLICY

range of communication untouched. This part of the study focuses on
rights expressly given to "ethnic minorities" and "persons from outside
Quebec," and on linguistic freedoms enjoyed by non-francophones
because the legislation does not require the use of the official language.

Part A of Appendix II lists the numerous provisions in both the
Charter of the French Language and the Regulations which expressly
permit the use of languages other than French in various contexts
relating to cultural or ethnic activities. For example, non-profit
organizations devoted to the cultural development or defence of a
particular ethnic group may adopt names in the language of the group.
In addition, municipal bodies, school bodies, and health and social
service agencies serving a non-French population may use other
languages together with French in their names and on outside signs and
posters. Persons employed in such organizations "may use whatever
language they choose in written communications to one another."
Exemptions also exist for signs and posters respecting "the cultural
activities of a particular group;" signs and posters outside firms dealing
"in the specialities of a particular ethnic group;" and signs, advertising,
and commercial publications relating to such things as cultural
products.

The Charter of the French Language also contains provisions
singling out Native and English groups for special language rights.
Amerind, Inuit, and English minorities get the right to be educated in
their own language in specified circumstances. Legislative Bills are
published in English. Parties in litigation may agree to plead in English
in Quebec courts. Certain clinical records may be drafted in English,
etc. These provisions are detailed in Part B of Appendix II.

"Persons from outside Quebec" also get special treatment.
Individuals "staying in Quebec temporarily" may be exempted from
the language-of-instruction rules. Professional corporations may issue
temporary work permits to outsiders whose knowledge of French does
not meet the requirements of the legislation. Government texts and
documents concerning relations with persons outside Quebec need not
be in French. Signs and advertising concerning events intended for
persons from outside Quebec may be bilingual. The complete range of
provisions is detailed in Part C of Appendix II.

Part D of Appendix II shows how the Quebec news media
publishing in languages other than French are exempt from many
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The Distinct Society Clause and the Canadian Charter 11

aspects of the Charter of the French Language. For example, French-
only-advertising rules do not apply to advertising published in a non-
French newspaper.

A number of other important linguistic rights for non-
francophones are also recognized. These include: the rights of agencies
of the civil administration, professional corporations, and unions to
reply in languages other than French when addressed in other
languages; the right to use family names in firm names exclusively in
a language other than French; and the right to use any language on
signs and advertising communicating religious, political, ideological, or
humanitarian messages. These rights are detailed in Part D of
Appendix

Collectively, the express exemptions and exceptions in the Charter
of the French Language represent a significant number of linguistic rights
for non-francophone residents. Special provision is made for Native
and English speaking communities, for cultural and ethnic activities, for
communities where the majority of the population is not French, for
persons from outside Quebec, for non-French news media, for the use
of family names, for religious, political and ideological communication,
for the right to reply in a language used by another, and so on. In
addition, Quebec's commitment to be fair and respectful to non-
francophones must be measured by taking account of the areas of
communication that the legislation leaves untouched; of the linguistic
liberties that exist because the law does not require the use of French
or prohibit the use of another language.

The first point to be emphasized in this context is perhaps the
point that figured prominently in the Supreme Court of Canada's
assessment of the Charter of the French Language, when it was
challenged under the Canadian Charter in Chaussure Brown's Inc. v.
A.G. Quebec" and Singer v. A.G. Quebec.20 The Supreme Court
found that the legislation permits the greatest scope for freedom of
expression consistent with preserving the vitality of the French
language in Quebec, and was therefore a reasonable limit on Canadian
Charter rights, to the extent that it permits the "joint use" of French

19 (1988), 90 N.R. 84.
20 Supra, note 4.
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12 CENTRE FOR PUBLIC LAW AND PUBLIC POLICY

and other languages. On the other hand, the court struck down the
"French only" commercial signs provisions. The Charter of the French
Language, however, prohibits the use of other languages in very few
circumstances: language of instruction, outdoor signs, the names of
government institutions and business organizations, and internal
government documents. Quebec is at least circumspect in prohibiting
the use of languages other than French. It has demonstrated the will
to do so when it thinks it must. However, it has seen fit to allow
"joint use" of French and other languages in almost all the
circumstances it considers appropriate for regulation.

Second, with very few exceptions, the Charter of the French
Language regulates organizations, not people. The sections requiring
joint or exclusive use of French apply to the civil administration, health
and social service agencies, public utilities, professional corporations,
unions, and business firms. The exceptions are members of
professional corporations and employers, some of whom will be
persons rather than organizations. In addition, natural persons are
granted several linguistic freedoms not available to artificial persons:
natural persons may address the Courts and plead in languages other
than French, while artificial persons may not;" the civil
administration may correspond with natural persons who address it in
a language other than French, but not with artificial persons;" and
public utilities and professional corporations may use languages other
than French in written communications with natural persons, but not
with artificial persons." While it is true that language requirements
imposed on organizations will inevitably impact on the individuals who
work there, the legislation imposes legal duties on institutions, not
individuals. It is the institutions, not the people, who are subject to the
offence and enforcement mechanisms provided in the Act.

Third, in the field of commerce and business, the Charter of the
French Language exempts small and medium sized firms from the more
onerous requirements of the legislation, in particular from the duty to
implement a francization programme to generalize the use of French

21 Supra, note 3, ss 11 and 12.
22 Ibid, ss 15 and 16.
23 Ibid., ss 30 and 31.

LÀIV POLICYCENTRE FOR PUBLIC AND.PUBLIC L2 

down thelanguages. hand, the court struck and other On the other 
of the Frencbprovisions. The Cbørær "French only" commercial signs 

very fewlanguages in of other Ia.nguage, however, prohibits the use 

names ofoutdoor signs, the circumstances: language of instruction, 
internalgovernment institutions and business organizations, .and 

in prohibitinggovernment documents. is at least circumspect Québec 
It has demonstrated the willFrench. the use of languages other than 

it seen fit to allowit it must. llowerrer, has to do so when thinks 
all thein use" French and other languages almost "joint of 

for regulation.circumstances it considers appropriate 

Frenchfew the Charter of the Second, with very exceptions, 
The requiringnot people. sections Language regulates organizations, 

joint healthFrench apply the civil administration, or exclusive use of to 
public utilities, professional corporations,and social service agencies, 

members offirms. The exceptions are unions, and business 

of whom will beprofessional corporations and employers, some 
persons ârepersons rather organizations. In addition, natural than 

artificial persons:granted freedoms not to several linguistic available 

plead in languages othernatural persons may address the Courts and 

not;2r the civilFrench, artificial persons may than while 
it inwith natural persons who address administration may correspond 

persons;2z anda language other than French, but not with artificial 
may use languages otherpublic utilities and professional corporations 

persons, notbut than French in communications with natural written 
rüØhile it is true that language requirementswith artificial persons.23 

individualswhoimpact on the imposed on organizations will inevitably 
notlegislation imposes legal duties on institutions, work there, the 

people, who are subjea to theindividuals. It is the institutions, not the 

mechanisms provided in the Act.offence and enforcement 
the Charær of theThird, business, in the field of commerce and 

from moreFrencb sized firms the and medium Language exempts small 

from dury tolegislation, in particular the onerous requirements of the 
of Frenchgeneralize use implement a Írancization programme to the 

12.Supra, note 3, s 11 and " 
¿ lbid., ss 15 and 16.

Ibid,, ss 30 and 31.
'13 

PDF compression, OCR, web optimization using a watermarked evaluation copy of CVISION PDFCompressor

http://www.cvisiontech.com
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in daily activities. The francization sections apply only to firms with
fifty or more employees. In addition, firms under this threshold are
permitted to display bilingual indoor signs and advertising. Thus,
when the Charter of the French Language regulates private sector
organizations, it exempts small and medium sized operations from the
most intrusive aspects of the legislation.

Fourth, consistent with the focus on organizations rather than
people, the Charter requires the use of the official language in written
communication, not oral communication. This is evident from the
words used in most of the sections requiring the use of French. Even
where the legislation might be read to contemplate regulation of the
spoken word,24 L'Office de la Langue Francaise (the agency charged
with administering the Act) takes the approach that only written
communications will be regulated. Thus, at work, employees are free
to speak whatever language they choose.

Fifth, both the legislation and L'Office are more concerned with
the language of internal written communication in subject organizations
than with the language of correspondence between the organization and
the public. This is evident in Chapter 4 of Title 1 which requires the
civil administration to use only French for written inter-departmental
communications, but permits it to publish its texts and documents in
French and in other languages. The administration may also
correspond in any language with natural persons who address it in that
language. In a similar vein, professional corporations must use French,
alone or with another language, in "written communications with their
general membership," but are only required to make their services
available in the official language. Thus, professionals remain free to
inform and serve clients in any language, even in written
communications.

The sixth and final point may be the most important. To the
extent that the Charter of the French Language does impact on the
liberty of individuals, it reaches only their working or public life and
not their personal or private affairs. The Act regulates the use of
French in various written documents used in the civil administration,

Section 141, ibid, for example, "implies ... the use of French as the language of
work ... [and] communications with clients, suppliers, and the public."
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14 CENTRE FOR PUBLIC LAW AND PUBLIC POLICY

business firms, and other organizations. It does not, however, require
the use of French, written or oral, or prohibit the use of any other
language, in the home, in interpersonal relationships, on social
occasions, at church, in clubs or associations, in public streets or parks,
in libraries, theatres or concert halls, or in restaurants, stores, or
government offices when addressing clerks, waiters, companions, or
other members of the public. Thus, while the Charter regulates written
language in certain workplaces, it does not regulate the language of
individuals' private lives.
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PART III: FEDERAL LANGUAGE
LEGISLATION

The first Official Languages Act 25 of Canada was enacted in 1969
in response to the findings of the Royal Commission on Bilingualism
and Biculturalism. The Commission reported that francophones in
Quebec and across the country were experiencing considerable
linguistic, economic, and occupational inequities in both public and
private sectors. The Commission concluded that Canada was in a crisis
situation that could only be resolved by convincing francophones that
they could experience equality and mutual respect with the rest of the
country, both individually and collectively."

To alleviate this crisis, the Commission recommended a number
of measures. It called for legislation recognizing French and English as
the official languages of Canada. In addition, the provinces were asked
to provide minority-language education, especially in bilingual
communities. The Commission recommended that parents be able to
select the official language of their choice for their children's education.
It was further suggested that the federal public service be sufficiently
bilingual that federal employees be able to work and make their careers
in English or French. The Commission called on all three levels of
government to make the National Capital Region truly bilingual."

The Official Languages Act was the federal government's response.
It accepted some, but not all, of the Commission's recommendations.
Section 2 of the new legislation provided that English and French
would be the "official languages of Canada for all purposes of the

25 R.S.C. 1970, c. 0-2.
26 Preliminary. Report of the Royal Commission on Bilingualism and Biculturalism,

(Ottawa: Queen's Printer, 1965); R.W. Bibby, Mosaic Madness (Don Mills: Stoddart,
1990) at 148.

27 Our Two Official Languages Over Time (Ottawa:. Office of the Commissioner of
Official Languages, 1990).
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16 CENTRE FOR PUBLIC LAW AND PUBLIC POLICY

Parliament and Government of Canada, and possess and enjoy equality
of status and equal rights and privileges as to their use in all the
institutions of the Parliament and Government of Canada."" The
legislation called for the creation of bilingual districts in areas where ten
percent of the population spoke a minority official language, or where,
prior to 1969, federal services "were customarily made available to
residents of the area in both official languages." Every federal
department and agency was required to ensure that members of the
public could "obtain available services ... and communicate with it in
both official languages" in each bilingual district and in the National
Capital Region." In addition, any government "notice,
advertisement, or other matter ... printed ... for the information ... of
the public" in bilingual districts was required to be printed in both
official languages." Federal Courts were also affected, being obliged
to make simultaneous translations available in bilingual districts."

The first Bilingual Districts Advisory Board was established in
1971. It recommended the creation of thirty-seven bilingual districts,
including the entire provinces of Quebec and New Brunswick. Public
reaction to this proposal was varied, sometimes hostile, in Quebec and
elsewhere. The government established a second Board in 1972, which
could rely on timely demographic data from the 1971 census (only 1961
figures were available to the first Board). This Board recommended the
creation of thirty bilingual districts in nine of the ten provinces. As
with its predecessor, however, the report pleased almost no one, neither
the adamant supporters of bilingualism nor its opponents. The first
Official Languages Commissioner, Keith Spicer, examined the
controversy in a subsequent Annual Report (1971-72). He concluded
that establishing bilingual districts was unnecessary since the statutory
requirements of significant demand and feasibility could be "interpreted
constructively ... to defend official langauge rights in nearly every part
of Canada." Thus the bilingual districts envisaged by the 1969 Official

28 Supra, note 25, s. 2.
29 Ibid., ss 13 and 14.
" Ibid., s. 10.
" Ibid., s. 8.
32 Ibid., s. 12(2).
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Languages Act were never implemented. In 1977, the government
announced that the concept was being abandoned."

Notwithstanding the broad words in section 2 of the 1969 Act,
Parliament did not implement the Royal Commission's
recommendation to make the federal public service bilingual. Only
one section of the legislation addressed that issue: section 40 provided
that the Public Service Commission and individual departments making
appointments to positions involving services to the public had a duty
to take "due account ... of the purposes and provisions of this Act,
subject always to the principle of selection of personnel according to
merit."

In 1988, the Official Languages Act" was re-drafted and expanded
in several ways. The new Act recognized language rights arising from
the Canadian Charter. It overturned a Quebec Court decision"
holding that section 2 of the original legislation was declaratory rather
than imperative and was not pre-eminent over conflicting federal laws.
The legislation also expands the role of the Commissioner of Official
Languages. Most importantly, it extends official language rights in
several areas, especially the federal public service. Like Quebec's
Charter of the French Language, the federal Act now regulates the
language of signs designating government institutions and offices. It
also steps completely outside the ambit of federal institutions and
commits the government "to enhance the vitality ... of English and
French linguistic minority communities; ... to fostering full recognition
and use of English and French in Canadian society; ... to enhance
opportunities for all to learn both English and French; ... and to
encourage the business community, labour organizations and voluntary
organizations in Canada to foster the recognition and use of English
and French.""

Numerous provisions in the Official Languages Act require the use
of both English and French in various contexts. Parts 1 and 2 of the
Act deal with "proceedings of Parliament" and "legislative and other

33 See supra, note 27 at 16; and M. Heroux, A Twenty Year Chronicle from 1970 to
1989 (Ottawa: Office of the Commissioner of Official Languages, 1990) at 4.

" S.C. 1988, c. 38.
" Air Canada v. Joyal, [1982] C.A. 39.
36 Supra, note 34, ss 41(a)-(b), 43(b), and 43(f).
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instruments." Statutes, international treaties, federal provincial
agreements, "instruments made in the exercise of a prerogative or other
executive power," Hansard, and instruments, notices, and
advertisements directed to the public must all be in both official
languages."

English or French may be used in all federal courts in any
pleading or process, or by any person giving evidence." Simultaneous
translation is available where court proceedings are of "general public
interest or importance," or where it is desirable "for members of the
public in attendance at the proceedings."" Every federal court other
than the Supreme Court of Canada must ensure that the judge who
hears proceedings understands one or both of the official languages used
in the proceeding."

The provisions relating to communications with, and services to,
the public flow from section 20 of the Canadian Charter. Services in
either official language are available from any head or central office of
a federal institution, as well as from any other office where there is
significant demand. Consistent with Commissioner Spicer's 1972
recommendation, the concept of "bilingual districts" has been
eliminated in the context of public services.'

All federal offices dealing with the "health, safety, or security of
the public" must be able to communicate with and serve the public in
both English and French." In addition, federal institutions regulating
third parties who affect public health and safety have a duty to ensure
that the third party can communicate with the public in either official
language whenever it is "reasonable" to do so."

Indoor and outdoor signs identifying federal offices or facilities
must include both official languages with equal prominence.
Institutions obliged to provide bilingual services must also prepare

Ibid., ss 4, 5, 8, 10(2), and 11.
38 Ibid., ss 14 and 15(1).
39 Ibid., ss 15(2)-(3).
4° Ibid., s. 40.
41 Ibid., Part 4, ss 22, 23, and 24.
42 Ibid., s. 24(1).
" Ibid., s. 26.
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"notices and other information or services" in both languages, and
"initiate" communication with the public in both.°

The "language of work" sections require federal institutions in
"prescribed" parts of Canada to ensure that their employees can use
either official language at work. The legislation goes further than
Quebec's Charter of the French Language in this context, by expressly
regulating both oral and written communication." Specific provision
is made for widely used work instruments, data processing systems,
knowledge of both official languages for supervisors, etc." Only the
National Capital Region and parts of Ontario, Quebec, and New
Brunswick have been "prescribed" for purposes of these sections.
Section 38(2)(a) gives the Governor in Council authority to pass
regulations "adding to or deleting from" the list of regions
"prescribed" under the original legislation in 1977.47 To date, no such
regulation has been enacted.

Apart from the Official Languages Act, the most notable federal
legislation requiring the use of English and French is the bilingual
labelling provision in the Consumer Packaging and Labelling Act.48
This legislation requires that all pre-packaged products sold in Canada
have bilingual labels; that all information required to be shown on a
label must be shown in both official languages. The identity and place
of business of the producer, however, may be in one official language
only. This provision does not apply to local or test market products.

" Ibid., ss 28 and 29.
45 Ibid., s. 44.
" Ibid., ss 35 and 36.
" Ibid., ss 35(2) and 38(2)(a); Treasury Board and Public Service Commission Circular

No 1977-46, 30 September 1977; and Our Two Official Languages Over Time, supra, note
27 at 16 and 20.

R.S.C. 1985, c. 417.
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PART IV: LANGUAGE LEGISLATION
IN OTHER PROVINCES

This part of the study does not attempt to describe all provincial
statutes and regulations relating to language currently in force in the
nine remaining provinces. Rather, it cites examples of provincial law
in the six areas of activity currently regulated by Quebec's Charter of
the French Language. In some respects, the history of provincial
language legislation is as interesting as the state of the current law.

A. The Language of the Legislature and the Courts

Legislation in this area pre-dates Confederation. The Quebec Act,
177449 made French one of the two languages of the law and the
Courts in the territories ceded to Britain. The Union Act, 1840,'
united Upper and Lower Canada. It made English the sole language of
Parliament and of statutes, without "prevent[ing] translated copies of
any such documents being made.'51 In 1848, at the request of both
houses of the Canadian Parliament, London repealed this provision of
the Union Act, 1840, without replacing it with any other provision
concerning the use of language in the colony. "Nature accordingly
reclaimed its rights.""

In 1890, Manitoba enacted an Official Languages Act making
English the exclusive language of legislation, records and journals of the
Legislature, and the courts. Nearly a century later, in 1979, the
Supreme Court of Canada declared that legislation unconstitutional in
A.G. Manitoba v. Forest." The following year Manitoba adopted new

" (U.K.), R.S.C. 1985, Appendix II, No. 2.
" (U.K.), R.S.C. 1985, Appendix II, No. 4.
" Ibid., s. 41.
" Our Two Official Languages Over Time, supra, note 27 at
" [1979] 2 S.C.R. 1032 [hereinafter Forest].
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legislation making English and French the languages of provincial
legislation.

Alberta was slow to recognize the right to use French in the
provincial legislature. In 1987, the Speaker denied a francophone MLA,
Leo Piquette, the right to ask a question in French. After a review of
the incident, the Committee on Privileges and Elections upheld the
decision. Mr. Piquette was obliged to apologize for violating the
authority of the speaker.54

In 1988, reacting to the Forest decision and other events, Alberta
and Saskatchewan both enacted legislation retroactively validating all
provincial statutes, regulations, and other documents enacted in English
only. They also provided that all future legislation would be enacted
and published exclusively in English. The new legislation in both
provinces does allow MLAs to use either English or French in the
legislature.

Ontario also has legislation in this field. The French Language
Services Act's guarantees the right to use English or French in the
Legislature, and provides that all legislative Bills be introduced and
enacted in both languages. Provisions in other Ontario statutes deal
with the use of English and French in the courts.

B. The Language of Civil Administration

Ontario's French Language Services Act gives the right to receive
available services in French from any designated head or central office
of a government agency, and from any other office located in a
designated area with a significant francophone population 56 Unlike
the federal and Quebec legislation, the Ontario Act does not regulate
the administration of government offices; it does not prescribe a
language for specific internal communications in government
institutions, even in designated areas. However, pursuant to statutory
powers to appoint and manage a public service, the Ontario
government expressly makes knowledge of French a requirement for

' Our Two Official Languages Over Time, supra, note 27 at 32.
" S.O. 1986, c. 45.
s' Ibid., s. 5.
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appointment or promotion to particular positions in agencies serving
designated areas.

Ontario municipalities are exempt from the French Language
Services Act. Municipalities in designated areas may, however, pass a
by-law providing that the administration of the municipality shall be
conducted in both English and French. In addition, all or specified
municipal services to the public shall be made available in both
languages." This legislation permits regulation of both internal
communications and communications with the public.

In all provinces, the legislation establishing government Ministries,
agencies, boards, corporations, and commissions gives the institution in
question its legal name. Outside Quebec and New Brunswick,
government institutions are invariably given English names. The
legislation and the name may or may not be translated into French.
Signs designating provincial government offices and inside such offices

are English or bilingual, though inside signs may include other
languages as well. Highway traffic signs are erected pursuant to
provincial legislation. Outside Quebec and New Brunswick, they are
almost universally English, but are occasionally bilingual. Municipal
streets, parks, etc. are named by by-law or resolution; street signs are
erected under the authority of municipal by-laws. The linguistic face
of most Canadian cities and towns outside Quebec is certainly English,
though names from Native, French, and other languages are common,
as in Quebec. Quebec is certainly not the only government in Canada
that regulates the language of public signage.

C. The Language of Semi-Public Agencies

Under this heading, Quebec language law regulates utility
companies, professional corporations, and members of professional
corporations. In the other provinces, legislation creating public utility
companies and professional corporations typically gives the entity a
corporate name in English. Ontario statutes, for example, have created
"Ontario Hydro," "The Law Society of Upper Canada," "The College
of Physicians and Surgeons of Ontario," etc. Provincial legislatures

47 Ibid., s. 16.
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outside Quebec have not found it necessary to compel utility
companies or professional corporations to function internally in
English. Interestingly, public utilities and professional corporations in
Ontario are apparently not subject to the French Languages Services Act.

Like Quebec, other provinces impose language requirements for
admission to professional practice in the province. Regulations under
Ontario's Health Disciplines Act, for example, require doctors, nurses,
and other health professionals whose native language is not English or
French, or whose medical education was not conducted in English or
French, to demonstrate competency in one of those languages."
Candidates must achieve particular scores on specific examinations
named in the regulation. Under the Professional Engineers Act" the
Association's Experience Requirements Committee must ensure that
applicants can communicate adequately in the English language.' The
Certified General Accountant Association of Ontario requires
applicants who do not have a degree from an English language
institution to take a Business Communications course which is offered
in English only.

D. The Language of Labour Relations

In this area, there appears to be no provincial legislation that
parallels the provisions of Quebec's Charter of the French Language.
That Act requires the use of the official language in collective
agreements, arbitration awards, offers of employment, employers'
communication to employees, and unions' communication to their
membership. In Ontario, provincial legislation has created public
sector employee associations and has given them English names, e.g.,
Ontario Provincial Police Officers Association. Public sector grievance
arbitration boards, exercising statutory powers, regularly publish their
awards in English. Public sector collective agreements are also drafted
in English. Provincial civil service commissions regularly advertise job
competitions and communicate with employees in English. While the

R.R.O. 1980, Reg. 448, s. 15(1)(c), as am. by 0. Reg. 72/87 1987, s. 3.
59 0. Reg. 538/84, s. 42.

0. Reg. 538/84, s. 42.
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use of English in public sector labour relations is not a matter of law
(as it is in Quebec), it is a matter of public convenience and, in some
respects, public policy in other provinces. In the private sector outside
Quebec, however, nature is entirely free to take its course.

E. The Language of Business and Commerce

In this area, there is no provincial counterpart to Quebec's law
governing the language of commercial documents, signs, and
advertising. Only Parliament has ventured in this field, principally
through the Consumer Packaging and Labelling Act. Legislative action
has, however, been recommended in New Brunswick. In 1981, the
Law Society of New Brunswick recommended that several provincial
laws governing consumer trade practices be amended to protect French
speaking consumers. In 1982, the New Brunswick government's Task
Force on Official Languages recommended radical language reform in
both the public and private sectors.61 To date, however, the province
has not enacted legislation related to the language of consumer
information, signs, or commercial documents.

F. The Language of Instruction

As early as 1864, the Nova Scotia Education Act' made English
the sole language of instruction in public schools in the province. In
1916 Manitoba did the same, as did Saskatchewan in 1931.63 By 1890,
Ontario permitted French instruction in the early grades of bilingual
schools. In 1902, the Nova Scotia Council of Public Instruction
adopted regulations allowing French to be used in the first four grades
of certain schools. In 1967, amendments to the Saskatchewan School
Act" permitted French instruction for one hour a day in that province.
Further amendments to the Act in 1968 increased such teaching time

61 Report of the Task Force on Official Languages, Towards Equality of Official
Languages in New Brunswick (1982).

62 S.N.S. 1864, c. 13.
The School Act, R.S.S. 1965, c. 184. See also, Preliminary Report, Book II, supra,

note 33 at 47-51, 110, and 120-21.
An Act to amend The School Act, S.S. 1967, c. 35, s. 10.
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to a maximum of fifty-five percent of the school day. That same year,
Manitoba allowed French to be the language of instruction for half the
school day." In 1968, Ontario authorized the establishment of public
elementary and secondary schools in which French was the only
language of instruction. In 1981, Nova Scotia gave francophones the
right to instruction in French in Acadian schools where numbers
warrant."

Accordingly, provincial legislation prescribing the language of
instruction in public schools outside Quebec has existed from the
beginning of confederation. It exists in all provinces today. Such
legislation is now subject to section 23 of the Canadian Charter. In
Mahe v. Alberta,67 the Supreme Court held that this section gives
parents of the linguistic minority in the province the right to manage
and control the educational institutions attended by their children.

G. Closing Comments

What lessons can be learned from the history of language law and
policy throughout Canada, including Quebec and the federal
jurisdiction? Several observations seem in order.

In a division of power sense, the Canadian constitution gives both
Parliament and the provincial legislatures broad jurisdiction to regulate
the use of particular languages within their spheres of legislative
competence. That jurisdiction has been widely used to prescribe the
use of one or both of English and French in particular circumstances.
Language legislation has existed since before confederation, and is still
being enacted.

In provinces other than Quebec, language use is regulated in most
areas of activity reached by Quebec's Charter of the French Language,
though sometimes less directly or extensively. Other provinces control
the language of the legislature, the courts, public schools, government

An Act to amend the Public Schools Act (2), S.M. 1966-67, c. 51.
" S.N.S. 1981, c. 20; see also, Preliminary Report of the Royal Commission on

Bilingualism and Biculturalism, supra, note 26 at 48-9, 75, 110, 120-21, and 126; and Our
Two Official Languages Over Time, supra, note 27 at 5, 7, 14, 26, and 40.

67 [1990] 1 S.C.R. 342.

and the C,anadian Chartç 25Tbe Society Clau.se Disti.nct 

school day. That same year,maximum percent of the to a of fifty-five 
instruction for half thethe language of Manitoba allowed French to be 

the establishment of publicschool d^y.'u In 1968, Ontario authorized 
in French was the onlyschools which elementary and secondary 

gave francophones theIn 1981, Nova Scotia language of instruction. 
schools where numbersinstruction in French in Acadian right to 

warrant.66

ofprovincial legislation prescribing the language Accordingly, 
has existed from theinstruction in public schools outside Québec 

in provinces today. It all Suchbeginning of confederation. exists 

section 23 of Canadian Cba.rter. Inlegislation is now subjea to the 
held this section givesCourt that Mahe v. Albera,67 the Supreme 

minority in the province the right to manageparents of the linguistic 
institutions attended by their children.and control the educational 

G. Closing Cornrnents

learned from the history oflanguage law and\Øhat lessons can be 

including and the federalpolicy Canada" throughout Québec 
jurisdiction? in order.Several observations seern 

constitution gives bothIn a division of power sense, the Canadian 
jurisdiaion to regulateParliament the provincial legislatures broad and 

the languages within their spheres of legislativeuse of particular 
jurisdiaion competence. That has been widely used to prescribe the

English and French in particular circumstances.use of one or both of 
is stillLanguage legi5lation has existed since before confederation, and 

being enacted.

language use is regulated in mostIn provinces other than Québec, 
of reached by Cbaner of tbe French l-anguage,areas acrivity Québec's 

though sometimes less direaly or extensively. Other provinces control

the language of the legislature, the courts, public schools, government

6 An Act Schools Act (2), S.M. L96647, to amend the Public c. 5I.
óó S.N.S. 1981, c. 20; see also, heliminary Rqort of the Rayal Commission-on

lll, Bilingaalisrn and Bicuhuralism, su[tra, note 26 ar 48-9,75, 120-2L, tnd 126; and Oai
Tuo Ofuial Languaga Time, suprar rrcte 27 at 5, 7, 14, 26, and 40.Oaq 

6' 1 S.C.R. 342.U99A) 

PDF compression, OCR, web optimization using a watermarked evaluation copy of CVISION PDFCompressor

http://www.cvisiontech.com


26 CENTRE FOR PUBLIC LAW AND PUBLIC POLICY

services, the names of public institutions, public signs, public
employment, semi-public agencies, professionals, etc.

Quebec's language law regulates two areas not reached by other
provinces; the language of commerce and the language of work and
labour relations in the private sector. Federal legislation, however, does
govern some aspects of the language of commerce. It also governs the
language of work in some private sector contexts, such as air traffic
communication and private services that affect public health or safety.

If Quebec is, the leader in regulating specific forms of
communication, it also leads the way in defining and recognizing areas
of activity in which individuals are free to use whatever language they
choose. Quebec law, and the administration of it, demonstrates a
considerable sensitivity to the rights and liberties of linguistic
minorities and all individuals in Quebec.

Legislation prescribing the use of a particular language prima facie
infringes section 2 of the Canadian Charter and may also infringe
section 15 or other provisions.68 The popularity of the Canadian
Charter, however, has not prevented either federal or provincial
legislatures from enacting new language legislation. The federal Official
Languages Act, Ontario's French Language Services Act, the Alberta and
Saskatchewan legislation providing for English only statutes, and the
regulations governing language qualifications for health professionals
and engineers in Ontario have all been adopted since the advent of the
Canadian Charter in 1982.

Looking at Quebec's Charter of the French Language, the worst
confrontation between Quebec's regulatory aspirations and the values
symbolized by the Canadian Charter may be over. There are few
French only provisions in Quebec's Charter, and they are not likely to
arouse libertarian or egalitarian sensitivities to the same extent as the
French only outdoor signs provision. Regulation of commercial
communication probably represents Quebec's greatest interference with
freedom of expression. It is noteworthy, however, that even the
unilingual French signs law was not a significant issue outside Quebec
until Quebec used its power to override the Canadian Charter.

68 Chaussure Brown's Inc. v. A.G. Quebec, supra, note 19; and Singer v. A.G. Quebec,
supra, note 4.
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PART V: OPTIONS FOR
CONSTITUTIONAL REFORM

Pressure for reform to the official language regime in Canada
arises from several factors.The Canadian Charter was incorporated into the Canadian

constitution in 1982 over Quebec's objection. Quebec's
power to legislate to preserve the French language and
culture was diminished by the rest of Canada without
Quebec's consent.The failure to ratify the Meech Lake Accord is perceived by

many in Quebec as English Canada's direct repudiation of
the proposition that Quebec is a distinct society with the
right to preserve and promote its distinct identity. It is also
perceived as a breach of the promise to renew Canadian
federalism made during the 1980 Quebec referendum
campaign, even in minimal and symbolic ways.Quebec's decision to override the Supreme Court decision

on outdoor signs and advertising, during the Meech Lake'
ratification process, caused many Canadians outside the
province to become concerned. Quebec's mission to
preserve the French language and culture was viewed as
fundamentally inconsistent with the freedoms and values
guaranteed to all Canadians by the Canadian Charter. The
distinct society provisions were perceived as strengthening
Quebec's hand to proceed with its mission notwithstanding
the Canadian Charter.Many Canadians, both in and outside Quebec, resent

various aspects of existing federal efforts to promote
minority official languages. Many Quebecers see little place
for federal action to promote the use of English in Quebec.
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Canadians outside Quebec, and perhaps New Brunswick,

tend to resent federal bilingual labelling legislation, federal

spending on official biculturalism, the concept of

hyphenated Canadians, etc.

Aboriginal people do not accept the proposition that the
constitution should be amended to recognize Quebec's right

to preserve its language and culture, without also

recognizing their right to preserve the Aboriginal culture

and languages through appropriate levels of self-

government.

There is no obvious solution to the impasse Canada faces over the

place of language and culture, in the constitution or in the lives of
individual Canadians. After the failure of the Meech Lake Accord the

pressure for constitutional reform seems irresistible. However, the

range of options that might satisfy the various interests is limited.

A. Option One: The Status Quo

The status quo is currently unacceptable to Quebec and to
Aboriginal people. Despite the objections, however, two points are

worth noting.
First, existing constitutional arrangements give Quebec broad

jurisdiction to provide for the use of the French language in almost any

context. Quebec's Charter of the French Language is entirely intra vires,

except to the extent that it conflicts with section 133 of the
Constitution Act, 1867, or the Canadian Charter.' Section 33 of the
Canadian Charter, however, permits Quebec to override sections 2 and

15. Accordingly, the existing constitution actually constrains Quebec's

power to require the use of French in only four areas: federally

regulated enterprises, Courts, statutes, and schools where numbers
warrant.

Secondly, it is at least conceivable that reform to the distribution
of powers provisions not directly related to language (immigration,

manpower and training, etc.), together with reform of federal

"
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institutions such as the Supreme Court, could induce Quebec to accept
the status quo with respect to language and culture. After the failure
of the Meech Lake Accord, it is possible that accretions to provincial
powers may be seen as more important to Quebec than recognition
from the rest of Canada.

The status quo should be considered as an option for Canada, if

only because there may not be a more acceptable alternative.

B. Option Two: A Meech Lake "Distinct Society" Clause

Option two is to incorporate a distinct society clause, modelled
on section 2 of the Meech Lake Accord, into the Canadian Charter.
The wording of section 2 was the result of negotiation and
compromise. The essence of the provision is (i) a recognition that

Quebec constitutes a distinct society within Canada, and (ii) a

recognition of the role of the legislature and government of Quebec to
preserve and promote that distinct identity.

There are differences of opinion about the legal implications of

the Meech Lake provision. It is said to be interpretative only, because
the opening words of the section provide, inter alia, that "[t]he
Constitution of Canada shall be interpreted in a manner consistent
with ... the recognition that Quebec constitutes ... a distinct society."
Since the provinces already possess broad jurisdiction to require the use

of an official language, it is hard to seen that the distinct society
provision gives Quebec any new or extra powers.

On the other hand, the clause does expressly give the Quebec
Legislature the "role" to preserve and promote the province's distinct
identity. An equivalent role is not given to any other provincial
legislature. Does this mean that other provinces (e.g., Newfoundland)
have a lesser right to preserve and promote their distinct identity
within Canada? During the negotiations leading up to the Accord,
Quebec would not accept a clause stating that the distinct society
provision does not alter provincial powers in any way.

The relationship between the distinct society clause and the
Canadian Charter is also less than clear. A legal opinion attached to
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the Meech Lake Accord advises that the distinct society provision
would not override the Canadian Charter. The opinion reads as
follows:

[T]he Canadian Charter of Rights and Freedoms will be interpreted in a manner

consistent with the duality/distinct society clause of the proposed
Constitutional Amendment, 1987 Meech Lake Accord), but the rights and
freedoms guaranteed thereunder are not infringed or denied by the application
of the clause and continue to be guaranteed subject only to such reasonable
limits prescribed by law as can be demonstrably justified in a free and
democratic society, and the duality/distinct society clause may be considered,
in particular in the application of Section 1 of the Charter ...

The Constitution of Canada, including sections 91 and 92 of the
Constitution Act, 1867, will be interpreted in a manner consistent with the
duality/distinct society clause. While nothing in that clause creates new
legislative authority for Parliament or any of the provincial legislatures or
derogates from any of their legislative authority, it may be considered in
determining whether a particular law fits within the legislative authority of
Parliament or any of the legislatures.

Other constitutional lawyers think the distinct society clause in
the Meech Lake Accord is ambiguous and that its relationship to the
Canadian Charter is unclear. The argument that the clause may
override the Canadian Charter gains some force from Reference Re Bill
30 (Ontario Separate School Reference),7° where the Supreme Court held

that constitutional provisions creating express inequalities (e.g.,

"denominational schools," and "Indians") constitute exceptions to the
equality guarantees in section 15 of the Canadian Charter. It is argued
that under the terms of the Meech Lake Accord, Quebec legislation
promoting the French language and culture would be exempt from the
Canadian Charter because the constitution expressly recognizes

Quebec's right to preserve and promote its distinct identity."
The suggestion that the distinct society clause be incorporated into

the Canadian Charter is designed to overcome some of these difficulties.
In September 1991 the federal government tabled a proposal to add a
new section 25.1 to the Canadian Charter, stating that the Canadian

70 [1987] 1 S.C.R. 1148.
71 During the negotiations of June 1990, Quebec would not accept a provision in the

Accord setting out the terms of the legal opinion that was eventually attached to it.
Quebec had its own legal opinion as to the meaning of the distinct society clause.
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Charter should be interpreted consistent with the recognition that
Quebec constitutes a distinct society within Canada. The location of
the new provision is crucial to its interpretation. Section 25 provides
that the Canadian Charter shall not be construed to abrogate
Aboriginal rights; section 27, that the Canadian Charter shall be
interpreted consistent with the preservation of the "multicultural
heritage of Canadians;" section 28, that rights in the Canadian Charter
are guaranteed equally to male and female persons; and section 29, that
nothing in the Canadian Charter derogates from any right or privilege
relating to denominational schools. The proposed new section would
read as follows:

25.1(1) This Charter shall be interpreted in a manner consistent
with

(a) the preservation and promotion of Quebec as a
distinct society within Canada; and

(b) the preservation of the existence of French-
speaking Canadians, primarily located in Quebec
but also present throughout Canada, and English-
speaking Canadians, primarily located outside
Quebec but also present in Quebec.

(2) For the purposes of subsection (1), distinct society, in
relation to Quebec, includes

(a) a French-speaking majority;
(b) a unique culture; and
(c) a civil law tradition.

The federal proposal addresses the concern that Quebec's distinct
society laws might be exempt from the Canadian Charter in two ways.
First, the distinct society clause is placed on the same footing vis a vis
the Canadian Charter as Aboriginal rights and multiculturalism. Laws
enhancing Canada's multi-cultural heritage or preserving Aboriginal
rights are not thought to be exempt from the Canadian Charter.
Secondly, the clause expressly provides that the Canadian Charter is to
be interpreted consistent with the distinct society provision. This seems
to preclude the possibility that the Canadian Charter does not apply to
distinct society legislation at all.
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It will surprise no one that arguments can be made for the
)pposite point of view. First, Sections 25 to 29 of the Canadian
:harter are intended to safeguard rights or privileges belonging to
,articular classes of individuals: Aboriginals, cultural groupings,
lenominational school supporters, men and women. Presumably, these

;roups are singled out because the drafters considered that they enjoy
traditional or fundamental rights in Canadian society that might be
swamped by the universal and egalitarian language of the Canadian

Charter. Section 25.1 would give Quebec's right to promote the

French language the same special status under the Canadian Charter as
matters referred to in sections 25 to 29, such as denominational schools,
which are altogether exempt from the Canadian Charter.

Secondly, section 25.1 provides that "this Charter" shall be
interpreted consistent with the recognition that Quebec is a distinct

society. On its face, this means that the distinct society clause must be
considered in interpreting the scope of rights and freedoms in the
Canadian Charter as they apply in Quebec, as well as in applying the
reasonable limits provision.

Finally, the Supreme Court has already ruled that Quebec's
language law is "inconsistent" with freedom of expression. The new
section would instruct the Court to interpret freedom of expression
consistent with Quebec's right to promote the French language and

culture. The only way to make the Charter of the French Language
consistent with freedom of expression is to recognize that freedom of
expression cannot include freedom to use language of choice in Quebec.

In my opinion, introducing the distinct society clause as section

25.1 of the Canadian Charter does little to resolve legal uncertainties
about the relationship between the clause and the rest of the Canadian

Charter. Notwithstanding section 25, the relationship between the
Indian Act and the Canadian Charter is not clear. Nor is the status of
laws enhancing the position of a particular cultural group, even in light

of section 27. The relationship between the Canadian Charter and laws
establishing denominational schools, however, is clear.

If enacted, section 25.1 might change nothing: the Charter of the

French Language would prima facie infringe section 2(b) and perhaps
section 15 of the Canadian Charter. It may or may not be saved as a
reasonable limit. On the other hand, Quebec could plausibly argue
that section 25.1 is the centrepiece of a new federal bargain between
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French- and English-speaking Canada. This bargain effectively exempts
Quebec's language law from the Canadian Charter, because the term of
the bargain is that the Canadian Charter will be interpreted consistent
with Quebec's right to promote its distinct language and culture.

There may or may not be some middle ground between these
positions. Putting the distinct society clause in this part of the
Canadian Charter, however, does not seem to point the way.
Paradoxically, this feature of the federal proposal seems to support both
sides of the debate.

The second significant aspect of the proposed new section is the
definition of distinct society. As indicated, section 25.1(2) provides that
"distinct society ... includes (a) a French-speaking majority; (b) a unique
culture; and (c) a civil law tradition." Almost any definition of a
statutory term has some narrowing effect. For that reason, Quebec has
so far opposed any initiative to define distinct society. This definition,
however, narrows the concept very significantly. Quebec is not
described as having a unique culture and a unique language; it is
described as having a unique culture and a French-speaking majority.
This definition appears designed to codify the Supreme Court's decision
in Chaussure Brown's Inc. v. A.G. Quebec:" French only laws are
unacceptable.

The Meech Lake Accord expressly recognized the existence of an
English-speaking minority in Quebec. However, that recognition was
in the "fundamental characteristics" of Canada Clause, not in the
definition of "distinct society." The Meech Lake provision may
narrow the distinct society concept as well, but the new provision
leaves Quebec no room for argument. When interpreting the
provisions of the Canadian Charter, the Court must take account of
Quebec's right to preserve French as the majority language, not a right
to make Quebec officially unilingual. Quebec, of course, did not
accept the Supreme Court decision in Chaussure Brown's Inc. v. A.G.
Quebec. It is difficult to imagine why it would now accept a provision
in the Canadian Charter designed to ensure that French only laws are
unconstitutional.

72 Supra, note 19.
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At the political level, Canadians outside Quebec might now be
persuaded to accept a distinct society clause, in the Canadian Charter,
on the basis that the concept is consistent with the Canadian Charter
to the same extent as Aboriginal and multicultural rights, and that
Quebec's cultural rights ought to be recognized in the same context and
language. Quebec, however, would have to be persuaded that putting
the clause into the Canadian Charter does not amount to making a
concession it has already refused to make; namely, that the Canadian
Charter prevails over the distinct society clause in the sense that the
clause is relevant only to reasonable-limits issues under section 1.

Perhaps ambiguity is the best constitutional reform can achieve in
Canada, when new provisions must be negotiated and then
democratically ratified. A Meech Lake distinct society clause remains
an option, even if it was rejected only eighteen months ago.

C. Option Three: A Canada Clause

Option 3 is a Canada Clause recognizing Quebec as a distinct
society, but also recognizing other fundamental characteristics
important to the rest of Canada.

Section 2 of the Meech Lake Accord contained a short Canada
Clause. Section 2(1)(a) recognized "the existence of French-speaking
Canadians, centred in Quebec but also present elsewhere in Canada,
and English-speaking Canadians, concentrated outside Quebec but also
present in Quebec." The wording of the clause proved difficult to
negotiate. Quebec was concerned that expressly recognizing the
English-speaking minority in Quebec would define and narrow the
distinct society concept. On the other hand, linguistic duality is a
fundamental characteristic of Canada, even for Quebec.

The federal proposal released in September of 1991 significantly
expands the Canada Clause contained in the Meech Lake Accord.
Although the actual wording is not yet available, the new clause would
reflect fourteen characteristics and values of Canada, including the
following:

a federation whose identity encompasses the characteristics
of each province, territory, and community;
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The Distinct Society Clause and the Canadian Charter 35 a commitment to fairness, openness, and full participation
in Canada's citizenship by all people without regard to race,
colour, creed, physical or mental disability, or cultural
background;recognition that the Aboriginal peoples were historically

self-governing, and recognition of their rights within
Canada;recognition of the responsibility of governments to preserve

Canada's two linguistic majorities and minorities;the special responsibility borne by Quebec to preserve and
promote its distinct society;the contribution of peoples from many cultures and lands

to the building of a strong Canada;the importance of tolerance for individuals, groups, and
communities; andrespect for the rights of citizens and constituent

communities as set forth in the Canadian Charter.

The proposed clause also recognizes several fundamental
characteristics of Canada not directly related to language and culture.
These are as follows:the equality of men and women;a commitment to the objective of sustainable development

. and our responsibility to preserve and protect the
environment for future generations;the free flow of people, goods, services, and capital

throughout the Canadian economic union;a commitment to the well-being of all Canadians;a commitment to a democratic Parliamentary system of
government; andthe balance that is especially Canadian between personal

and collective freedom.

TIte Distinct Sociery Classe a¡td the Cdnadiã, C.hartr 35

a commitment to fairness, openness, and full participation
in Canada's cirizenship by people all without regard rece,to 
colour, creed, physical or menral disabiliry, or cultural. 
background;

. recognition rhat the Aboriginal peoples were historically
self-governing, and recognition of their rights within
Canad4

. recognition of responsibiliry the of governmenrs to preserve

Canada's two linguisric majorities and minorities;

¡ the special responsibility borne by ro preserve andQuébec 
promote its distina society;

o the contribution of peoples from many cuhures landsand 
to the building of a strong Canada;

. the importance of tolerance for individuals, groups, and

communities; and

. respecr for rhe righrs of cirizens and consriruenr

communities as ser fonh in the Cdnadian Cbarter.

The proposed clause also recognizes several fundamental
characteristics of Canada not direaly related ro language and culture.
These follows:are as 

o the equality of men and women;

. a commirment ro rhe objective of sustainable development
... and responsibility our to preserve protea and the
environrnent for future generations;

o the free flow of people, goods, services, and capital
throughout the Canadian economic union;

a commirmenr to rhe well-being of all Canadians;

. a commitment to a democratic Parliamentary system of
government; and

. the balance that is especially Canadian between personal
and colleaive freedom

PDF compression, OCR, web optimization using a watermarked evaluation copy of CVISION PDFCompressor

http://www.cvisiontech.com


36 CENTRE FOR PUBLIC LAW AND PUBLIC POLICY

The clause is designed to attract support from many different

groups in Canada. However, it also responds to concerns raised about
the Canada Clause in the Meech Lake Accord: Aboriginal self-
government is recognized; three sections proclaim the contribution and
rights of multicultural groups; and the characteristics of "each province,
territory and community" are recognized. The clause also proclaims

"respect" for the Canadian Charter.
Presumably, Quebec will have the same problem with this Canada

Clause that it had with the version in the Meech Lake Accord, only

more so. While the clause recognizes Quebec as a distinct society, it
does so to the same extent that it recognizes other fundamental
Canadian values, such as free trade, the environment, equality of the
sexes, participation of the disabled, multiculturalism, official-language
minorities, and the Canadian Charter. Laudable as these values are,
Quebec may be concerned that constitutionalizing pan-Canadian values
will qualify the distinct society clause, and limit the extent to which the

province can be distinct within Canada. On the other side, despite an
expanding list of fundamental values, the rest of Canada is again faced

with a constitutional provision expressly recognizing "the special

responsibility borne by Quebec to preserve and promote its distinct
society."

Some of these difficulties might be resolved by a Canada Clause

reflecting a somewhat different vision of Canada: a bilingual federal
state with nine unilingual provinces and one bilingual province, New
Brunswick. This could be accomplished by eliminating the paragraph
referring to the "responsibility of government to preserve Canada's two
linguistic majorities and minorities" from the Canada Clause, and by
eliminating the reference to French-speaking majority in the definition
of distinct society. The concern that an extensive list of fundamental
values will diminish the distinct society clause could be addressed by
severing paragraphs that do not express the terms of the fundamental
bargain between founding and other cultures in Canada, and by
recognizing such characteristics in a parallel but separate section.

The impetus to introduce an element of language territoriality
into the constitution by recognizing nine officially unilingual provinces
is political. Many Canadians outside Quebec, including many whose
first language is not English, resent official bilingualism, even at the
federal level when that affects the affairs of a unilingual English
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community. Canadians in the eight English-speaking provinces want
to retain English as the language of commerce, government,
broadcasting, and other forms of communication. Many would give
Quebec the right to be exclusively French in exchange for the right to
be exclusively English, allowance being made in both cases for the
provision of important services - both federal and provincial - where
numbers warrant.

Giving Quebec a right to be unilingual may also be fair having
regard to demography, and the fact that none of the English-speaking
provinces is willing to declare itself bilingual. Thirty-one percent of
the New Brunswick population speaks French at home, compared with
one to three percent in the English provinces. Twelve percent of
Quebecers speak English." While the official-langauge minority in
Quebec is larger than in the English provinces, it is much closer to
those percentages than to the percentage in New Brunswick, which
only recently became officially bilingual. Based on demography,
therefore, the case for recognizing Quebec's right to be unilingual
seems stronger than the case for limiting that right, either by reference
to a French-speaking majority or by reference to the responsibility of
governments to preserve official language minorities.

The Canada Clause proposed below is an attempt to make express
recognition of Quebec's right to preserve and promote the French
language and culture more palatable to the rest of Canada. The precise
wording of such a clause would, of course, have to be negotiated. The
clause is as follows:

Canada is the home of English and French speaking people,
Aboriginal people, and people from many other cultures.
English and French are the official languages of Canada.

Quebec is the home of French speaking people in Canada, but
also contains English and Aboriginal peoples and people of
other cultures. French is the official language of Quebec.

New Brunswick is the home of English and French speaking
peoples, but also contains Aboriginal peoples and people of

" K. McRoberts, English Canada and Quebec: Avoiding The Issue (North York:
Robarts Centre for Canadian Studies, 1991) at 9.
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other cultures. English and French are the official languages of
New Brunswick.

The other provinces are the home of English speaking peoples
in Canada, but also contain French and Aboriginal peoples and
people of other cultures. English is the official language of
these provinces.

All of Canada is the home of Aboriginal people. Each
Aboriginal community has the right to declare its language to
be the official language of the community.

Quebec constitutes a distinct society within Canada. The
Aboriginal and English speaking peoples also constitute distinct
societies. The Legislature of each province (and the Council of
each self-governing Aboriginal community) may enact laws to
preserve and promote its distinct identity, and to provide for
the use of its official language.

This option allows Quebec to retain the recognition afforded by the
distinct society clause in the Meech Lake Accord, while avoiding the
suggestion that Quebec gains any special powers or status under the

constitution. This is accomplished by permitting all provinces to
preserve their distinct identity and to legislate with respect to their
official language.

This option might also clarify the relationship between the
distinct society clause and the Canadian Charter. It is difficult to argue
that a distinct society clause in this format makes Quebec language
legislation a special case, or that it introduces an express inequality into
the constitution similar to denominational schools. All provinces
would be given jurisdiction to legislate with respect to official language
and culture.

This option, however, might make "official language" an express
inequality contemplated by the constitution, and precisely in the
tradition of denominational schools, since the provision would be part
of a new confederation bargain. If Reference Re Bill 30' applies,
provincial laws providing for the use of an official language under this

74 Supra, note 70.
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proposal would be exempt from the Canadian Charter. This would be
a significant gain to Quebec. In addition, the provision might be
acceptable to other provinces, because laws requiring the use of English
in those jurisdictions would also be exempt from the Canadian Charter.

Arguments can be made for and against the idea of giving the
provinces jurisdiction to legislate, exempt from Charter scrutiny, with
respect to official languages. While it gives French, English, and
Aboriginal languages special status in Canada, the legislation may
offend Canadians of other ethnic backgrounds by violating the
principle that all cultures are equal in the Canadian mosaic.
Exemptions from the Canadian Charter inevitably offend civil
libertarian values.

On the other hand, recognizing an official language for each
province, notwithstanding the Canadian Charter, introduces a strong
element of language territoriality into the Constitution which may
accord with the way most Canadians view the country. Perhaps the
official languages of Canada are a "special case," and should be exempt
from the Canadian Charter, not because of the vulnerability of the
French language, which the Canadian Charter can accommodate, but
because immigrants to Canada have been and still are expected to learn
English or French as part of the bargain they make in coming to
Canada. Canadian schools, courts, and governments operate in English
or French. Those are the languages of business and labour relations,
consumer goods, the media, and road signs. Canada is not founded on
the premise that all languages are equal.

A Canada Clause could, of course, expressly provide that laws
relating to official language are subject to the Canadian Charter. That
is an alternative way of structuring this option. However, it seems
more likely that the other provinces would accept a universal
exemption from the Canadian Charter than it does that Quebec would
accept a clause expressly making the Charter of the French Language
subject to the Canadian Charter.

D. Option Four: Making Language a Matter Within Provincial
Jurisdiction Under Section 92

Option four is to make language a "matter" within provincial
jurisdiction under section 92 of the Constitution Act, 1867. This would
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give the provinces "exclusive" jurisdiction to pass laws relating to
language. A companion provision is required to preserve federal
jurisdiction over a specified range of matters that appear appropriate for
federal regulation. These include: (i) proceedings of Parliament, federal
statutes and other legal instruments; (ii) proceedings in federal courts;
(iii) federal institutions communicating with and providing services to
the public; (iv) the language of work in federal institutions; and (v)
health and safety aspects of federally regulated enterprises.

The last item is included to reflect jurisdiction currently assumed
by the Official Languages Act, which requires federal institutions to use
both official languages for communications relating to the health, safety
or security of the public. In addition, private individuals who offer
services affecting public health and safety must be able to communicate
in both languages." The wording of a clause preserving federal
jurisdiction could be modelled on section 20 in option five, detailed
below.

Option four is designed to narrow existing federal jurisdiction in
two respects. First, Parliament would lose jurisdiction to legislate with
respect to language in federally regulated private enterprises such as
banks and airline companies, except for the health and safety aspects of
those activities. Thus, Parliament could continue to legislate with
respect to the language of air traffic control, but not with respect to
flight announcements at airports. Language of commerce and work
would become an exclusively provincial matter. It is difficult to
understand why banks in Quebec should be exempt from the Charter
of the French Language, or why Parliament should have jurisdiction to
require bank tellers in Alberta to have a knowledge of French.

Secondly, Parliament would lose jurisdiction over the language
aspects of weights and measures and commercial fraud, even with
respect to the health and safety dimensions of those matters. This
could be accomplished by limiting federal power to regulate the
language of communications in the health and safety area to enterprises
subject to federal jurisdiction. This would eliminate Parliament's
jurisdiction to impose bilingual labelling requirements, for example,

Supra, note 34, s. 24.
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since sellers of goods and services are subject to provincial and not
federal jurisdiction.

Another alternative is possible within the ambit of this option.
Federal jurisdiction could be further narrowed by expressly providing
that the federal spending power does not include the power to fund or
implement programmes to promote the use of an official language
within areas of provincial jurisdiction (e.g., education). Removing
Parliament's ability to infringe upon sensitive areas of provincial
jurisdiction has considerable political appeal.

On the other hand, eliminating federal jurisdiction to "encourage
and support the learning of English and French," and to "foster an
acceptance and appreciation of both English and French by members
of the public,"76 may rob the federal state of its ability to make
Canada, though not the provinces, operate bilingually. Many
Canadians view Parliament as having a vital role in the creation and
preservation of a society in which the official language groups co-exist
as equals. In a bilingual federation, the central government inevitably
must maintain equity, resolve conflicts, and foster understanding
between the two groups. Jurisdiction to "enhance the vitality ... of
linguistic minority communities" and to "support the learning of
English and French" seems central to that role." Abolishing federal
jurisdiction to support education in a minority language would not be
universally popular, even in the short run, and might seriously impair
the prospects for long term national unity.

E. Option Five: A Charter of Language Rights

The final option might be called a Charter of Language Rights.
Such a Charter could expressly define the extent to which the two
dominant cultures have the right to preserve English and French as
official languages, and also the extent to which Canadians of other
backgrounds, including Aboriginal Canadians, have the right to use
their own languages. There is some precedent for this approach in the
Canadian constitution. The Constitution Act, 1867 contained section

76 Ibid., s. 43.
77 Ibid.
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133, which provided for the use of English and French in Parliament,
the Quebec Legislature, and in Canadian and Quebec courts. More
recently, the Canadian Charter added several provisions dealing with
official language rights in the areas of education, the courts, and federal
government services. The question is whether it is possible to expand
this approach to the point of defining a core of individual and group
language rights that are politically acceptable in a society that is at once
multicultural, bicultural and the conqueror of Aboriginal people. The
model Charter of Language Rights detailed in Appendix ill would do
the following:recognize the equality of all ethnic and national groups in

Canada, and the right to preserve and practice one's own
culture;declare the right of each Aboriginal community to make its

own language the official language of the community;declare the right of English and French speaking peoples to
make English and French the official languages of Canada,
and the right of each province to make one or both of
English and French the official language or languages of the
province;explicitly grant the provinces jurisdiction to require the use

of the official language of the province in specified
circumstances only; namely, those which Quebec has found
it necessary to regulate to ensure the vitality of its official
language;give the federal government jurisdiction to provide for the

use of the official languages of Canada only in specified
circumstances, as in option four;expressly recognize the right of every individual to use any

language for any communication except where Parliament
or a Legislature requires the use of an official language as
authorized above;recognize other individual rights and liberties inherent in

Quebec's Charter of the French Language; these would
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include the right to use family names, the right to publish
in any language, the right to reply in any language, the
right to use other languages together with an official
language except in specified circumstances; andprovide that federal and provincial law will not infringe

sections 2 or 15 of the Canadian Charter where they
require the use of an official language in authorized
circumstances.

Option five does not alter the existing distribution of federal-
provincial powers with respect to language. Unlike option four, the
proposed Charter of Language Rights does not deal with language
exhaustively by making it a matter within provincial jurisdiction under
section 92 of the Constitution Act, 1867. Rather, it confers jurisdiction
on Parliament and the provinces to provide for the use of official
languages in prescribed circumstances. Federal and provincial
jurisdiction to legislate with respect to official languages in other
contexts, and to legislate with respect to other languages in all contexts,
would continue to be subject to the jurisdictional guidelines listed in
sections 91 and 92. Both levels of government, for example, could
continue to provide services in other languages, where appropriate.

In the alternative, option five could be combined with option
four. In that case, the provinces would have exclusive jurisdiction over
all aspects of language, except for certain powers expressly reserved to
Parliament (e.g., the languages of federal courts and federal institutions),
as in option four.

Option five does, however, expand both federal and provincial
powers in the field of language to the extent that laws prescribing
official languages in specified circumstances would be exempt from the
Canadian Charter. Two arguments can be made in support of this
constitutional option.

First, Quebec did not agree to make its power to legislate with
respect to the French language subject to the Canadian Charter. At
present, the province still rejects this notion. Making official language
legislation exempt from the Canadian Charter would go some distance
towards putting Quebec in its pre-1982 position, and making its
federation with the rest of Canada consensual.
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Second, several thousand years of history give Aboriginal
languages a special place in the language mosaic; three hundred years of
Canadian history also give the English and French languages a special

place. As the original inhabitants and settlers of Canada, these groups
claim a right to preserve their communities as English or French
speaking, or as speaking a Native language. This is obviously true for

Native Canadians and francophones. The rest of Canada, however,
also exhibits an urge to remain English, even in the absence of any
threat to that reality. This is evidenced by resentment of the symbols
of official bilingualism, provincial laws and policies making English the
language of government, education, the courts, health care, road signs,

etc. Immigrants to Quebec are expected to learn French. Successive

Quebec governments seek to make it impossible to work, drive, shop,
do business, or be educated in Quebec without a knowledge of French.
Similarly, immigrants to the rest of Canada are expected to learn

English, and they are subject to the same pressures: work, commerce,
education, and public institutions. People of all cultures and language

groups are considered equal in Canada, but all languages are not given
an equal place in the life and institutions of the community. If the
original inhabitants and settlers of Canada claim a right to preserve a
special place for their languages, they claim a right that is inconsistent
with freedom of expression and equality as guaranteed by the Canadian

Charter. If special language rights are to be a fundamental part of the
Canadian bargain, they should perhaps be exempt from the Canadian

Charter to that extent.
While option five makes federal and provincial jurisdiction to

require the use of an official language in specified circumstances exempt
from the Canadian Charter, it also makes that jurisdiction subject to
rights expressly declared in Parts I and III of the proposed Charter of

Language Rights. The cornerstone right is "the right to use any
language for any communication, oral or written, except that
Parliament or the Legislature of a Province may require the use of one

or both of the official languages of Canada or of a Province ... to the
extent provided in Parts IV and V." Recognizing this right poses no
threat to Quebec language policy as it now stands, because Part V gives

the provinces jurisdiction to enact official language legislation in all the
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circumstances now regulated by the Charter of the French Language."
Nor would the other rights enumerated in Parts I and III jeopardize
Quebec's existing language policy; all are privileges or rights currently
permitted under the Charter of the French Language.

As indicated, provincial legislation enacted under Part V of the
proposed Charter of Language Rights would be exempt from the
Canadian Charter. However, legislation prescribing an official language
in contexts other than those enumerated in Part V would continue to
be subject to the Canadian Charter, and this is the essence of the
compromise that option five represents to Quebec. The province gains
the right to prescribe the use of the French language in all contexts so
far deemed appropriate, but free of the Canadian Charter. In return,
Quebec is asked to accept the application of the Canadian Charter to
official language initiatives in new areas.

That concession has one further implication. Legislation
prescribing an official language in circumstances other than those
specified in Part V would be subject to the Canadian Charter, but
Quebec can override the Canadian Charter. Such legislation may also
infringe rights conferred in Parts I and III of the proposed Charter of
Language Rights, however, in particular the right to use any language
in circumstances not listed in Part V. As presently structured, option
five does not give Parliament or the provinces power to override Part
I and III rights, as does section 33 of the Canadian Charter. Part I and
III rights would be subject to reasonable limits, as in section 1 of the
Canadian Charter. No override is provided, however, because that
seems to be part of the compromise Quebec is asked to make:
recognize constitutional language rights in areas not currently regulated
by the Charter of the French Language in return for the right to legislate
in those areas free of the Canadian Charter. While option five does not
put Quebec entirely back into its pre-1982 position, it does so with
respect to all language matters deemed significant by successive Quebec
governments between 1976 and the present.

Option five is an undisguised attempt to provide something for
everybody. For Quebec, there is express recognition of its right to
provide for the preservation and use of the French language free of the

Part IV gives Parliament official language powers in specified areas.
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freedom of expression and equality guarantees in the Canadian Charter.
For the rest of Canada, there is recognition of the principle that all
Canadians enjoy the same core of fundamental language rights, and the
principle that Quebec has no special status or powers with respect to
language. For Aboriginal peoples, there is recognition of the right to
preserve their own language as the official language of the community.
For Canadians not of Aboriginal, French, or English origin, there is
recognition of the right to preserve their culture and language, and to
use their language for any form of communication, except in limited
circumstances where a legislature may prescribe the use of an official
language.
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PART VII: CONCLUSION

The constitutional option currently preferred by the federal
government is a modified distinct society clause, in combination with
a wide ranging Canada Clause. The federal proposals do not make it
clear what the relationship between the Charter of the French Language
and the Canadian Charter will be. There is little to guide judicial
interpretation on this point, except that the Canadian Charter and the
distinct society clause are "consistent." The Supreme Court will have
to decide if, where, and to what extent, Quebec's language legislation
gets special consideration under the Canadian Charter.

If the new federal proposal is acceptable to Quebec and the rest
of Canada, a bargain will have been struck and the impetus for
constitutional reform in this area may disappear for a considerable
period. At least until the Supreme Court interprets the new section
25.1 and its relationship to the Canadian Charter.

If, on the other hand, the federal proposal is not acceptable, either
to Quebec because it diminishes the prospect that the distinct society
clause will effectively guarantee cultural security, or to the rest of
Canada because the distinct society clause may give Quebec special
status vis-a-vis the Canadian Charter, there exists an alternative
approach that both sides might consider prior to negotiating terms of
separation. The alternative is to negotiate provisions defining the
relationship between distinct society legislation and the Canadian
Charter in some more specific way; that is, provisions demarking the
circumstances in which Parliament and the provincial legislatures may
require the use of an official language, and the circumstances in which
individuals are free to use their language of choice.

The model Charter of Language Rights in Appendix III is an
attempt to draw lines between individual and collective language rights
as clearly as possible, based on the premise that Quebec's Charter of the
French Language represents measures that must reasonably be taken to
preserve and promote the French language in that province. The main
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disadvantage of this approach is that it results in an overly complex
document that would be difficult to negotiate, and even harder to
democratically ratify.

It may be possible, however, to avoid the complexity of the
Charter of Language Rights approach, yet still go some distance towards
defining the circumstances in which individual and collective rights will
prevail. Instead of sections conferring federal and provincial powers to
require the use of official languages in prescribed circumstances, it
might be easier to add new provisions to the Charter of Rights and
Freedoms proclaiming the "fundamental" collective language rights
identified in Chapter 2 of Quebec's Charter of the French Language. In
addition, an offsetting provision could be added proclaiming individual
freedom to use language of choice except in circumstances where the
Canadian Charter guarantees the right to use an official language.
These new sections could be grouped under the heading "Official
Language Rights in the Provinces," and placed after sections 16 to 22
of the Canadian Charter, which follow the heading "Official Languages
of Canada." In that location, the new sections would be numbered
22.1 to 22.5. They might be worded as follows:

1. Everyone has the right to communicate with provincial
government and public sector agencies in the official
language or languages of a province.

2. Workers have the right to carry on their activities in the
official language or languages of a province.

3. Consumers of goods and services have the right to be
informed and served in the official language or languages of
a province.

4. Everyone has the right to receive public school instruction
in the official language or languages of a province.

5. Everyone has a right to use any language for any
communication except where individuals have a right under
this Charter to use an official language.

Adding these provisions to the Canadian Charter, together with
the proposed section 25.1, would not precisely define the parameters of
individual and collective language rights in Canada. However, it would
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The Distinct Society Clause and the Canadian Charter 49

reduce the ambiguity inherent in a distinct society clause standing
alone, by indicating at least generally in what circumstances official
language rights would prevail.

Expressly recognizing official language rights in the Canadian
Charter may have little appeal in English-speaking Canada, where those
rights may be taken for granted. It would, however, go some distance
towards recognizing the essential elements of cultural security for
Quebec, as defined by the Charter of the French Language itself. What
this approach offers the rest of Canada is express recognition of the
right to use any language anywhere in Canada, except where it is
considered reasonable and fair to expect individuals to be able to
function in English or French; basically, in public institutions and at
work.

The examination of official language regulation in Canada in Parts
II to IV of this study persuades me that the prospect of negotiating new
constitutional provisions defining the scope of official and individual
language rights, in a way that effectively guarantees Quebec's cultural
security, may not be as divisive or politically impractical as some
suggest. Quebec's official language legislation does reach areas of
communication not regulated by other provinces, mainly language of
commerce and language of work. In my opinion, however, English-
speaking Canada also strongly asserts a right to maintain English as the
language of commerce and work in English-speaking communities, as
witnessed by the common and long-standing reaction to the few threats
English has ever faced in these contexts: federal bilingual labelling
legislation, federal bilingual public service requirements, etc. In my
opinion, if Quebec's official language aspirations were stated explicitly,
and balanced by a provision recognizing the right to speak any
language in most aspects of life, even in Quebec, the prospect of
recognizing Quebec as a distinct society might seem a more
understandable and reasonable thing to the rest of Canada, than a
distinct society provision standing alone.

The thesis this study urges is that English and French-speaking
Canadians do not have fundamentally. different views about the place
of official languages in community life. Quebec's Charter of the French
Language essentially prescribes what "nature" dictates in the rest of
Canada (except New Brunswick): the dominant language of the
province is the language of government, the law, education, signs, the
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50 CENTRE FOR PUBLIC LAW AND PUBLIC POLICY

workplace, and business and commerce. If this is so, it should be
possible to agree on provisions describing the scope of individual and
official language rights, in some appropriate level of detail, as proposed
above, or otherwise. It is submitted that this approach is at least worth
serious consideration, if the distinct society provisions in the current
federal proposal are unacceptable to Quebec, the rest of Canada, or
both.
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APPENDIX I: PROVISIONS REQUIRING
THE USE OF FRENCH -
CHARTER OF THE FRENCH
LANGUAGE

A. The Language of the Legislature and the Courts

Chapter 3 of Title 1 is entitled "The Language of the Legislature
and the Courts." It regulates the following communications to the
extent indicated.

1. Legislative Bills shall be "drafted ... tabled ... passed and
assented to" in French (section 8). The civil
administration, however, "shall" print and publish "an
English version of every legislative Bill, statute, and
Regulation" (section 10).

2. "Artificial persons addressing themselves to the Courts and
to bodies discharging judicial or quasi-judicial functions
shall do so in French and "shall use the official language in
pleading before them unless all the parties to the action
agree to their pleading in English" (section 11).

3. "Procedural documents issued by" judicial or quasi-judicial
bodies "or drawn up and sent by the advocates practising
before them shall be in French, but may be drafted in
another language if the natural person for whose intention
they are issued expressly consents thereto" (section 12).

4. Judgments rendered by Courts and judicial and quasi-
judicial bodies must be drafted in French "or be
accompanied with a duly authenticated French version"
(section 13).
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The terms "addressing" and "pleading before" Courts and quasi-
judicial bodies in section 11 may be broad enough to catch oral as well
as written communication. This interpretation is supported by the fact
that section 12 deals separately with "procedural documents" issued by
lawyers appearing before these bodies. If formal legal pleadings are
"procedural documents" they would be governed by section 12, not
section 11, which suggests that section 11 may apply to oral
"pleading." Whatever the meaning of section 11, it applies only to
"artificial persons" and not to "natural persons."

Chapter 3 does not require that any form of communication be
in French only. Legislative Bills and Court judgments must be in
French, but must or may (respectively) be in English as well. Natural
persons appearing before Quebec Courts must issue procedural
documents in French unless the person for whom they are intended
consents to another language. By operation of section 89, however,
even if consent is lacking to issue documents in another language, they
may be issued in both French and the other language. Corporations
must issue documents in French, and perhaps plead orally in French,
unless all parties agree to English. But again, the pleading and
documents may be in French and another language, if consent to use
English only is not available.

B. The Language of the Civil Administration

Chapter 4 of Title 1 is entitled "The Language of the Civil
Administration." It regulates the following types of communication:

1. Government departments, agencies, and services "shall be
designated by their French names alone" (section 14).

2. "The civil administration shall draw up and publish its
texts and documents in the official language," but this does
not apply to (a) "relations with persons outside Quebec,"
(b) "communications carried by news media that publish in
a language other than French," or (c) "correspondence
between the civil administration and natural persons when
the latter address it in a language other than French"
(section 15).
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3. The civil administration shall use French only in "written
communications with other governments and with artificial
persons established in Quebec" (section 16).

4. Government agencies "shall use only the official language
in the written communications with each other" (section
17).

5. Government agencies shall use French for "written internal
communications" (section 18).

6. "Notices of meetings, agendas, and minutes of all
deliberative assemblies in the civil administration shall be
drawn up in the official language" (section 19).

7. "Contracts entered into by the civil administration,"
including sub-contracts, shall be drafted in French but may
be in another language when the contract is with a party
outside Quebec (section 21).

"The civil administration shall use only French in signs and
posters, except where reasons of public health or safety
require the use of another language as well" (section 22).

9. Municipal bodies, schools, health services, and social
services "that provide services to persons who, in the
majority, speak a language other than French" (a) must
ensure that their services "are available in the official
language"; (b) "must draw up their notices, communiques,
and printed matter intended for the public in the official
language"; (c) "may erect signs and posters in both French
and another language;" and (d) "may use both the official
language and another language in their names, their internal
communications, and their communications with each
other." Persons employed in such bodies "may use what
language they choose in written communications to one
another" provided that "a person required to consult such
a communication in the course of his duties" may require
the agency to "prepare a French version of it" (sections 23,
24, 26, and 113(f)).
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10. Documents filed in clinical records of health and social
service agencies "shall be drafted in French or in English,
as the person drafting them sees fit." However, each
agency "may require such documents to be drafted in
French alone" (section 27).

11. "Only the official language shall be used on traffic signs"
(section 29).

Accordingly, Chapter 4 requires that six types of communication
be in French only:

1. The designation of government departments and agencies
(section 14);

2. Written communications from government agencies to
other governments and corporations established in Quebec
(section 16);

3. Written communications between government agencies
(section 17);

4. Government signs and posters (section 22.1);

5. Clinical records, if a particular agency so requires (section
27); and

6. Traffic signs (section 29).

Most of the communications regulated by chapter 4 are required
to be in French but may also be in another language, either by express
provision or by operation of section 89. This includes government
texts and documents, written communications internal to government
agencies, notices and minutes of meetings in those agencies, government
contracts, and also names, signs, internal communications, and printed
matters in agencies serving a non-French population. Chapter 4 makes
special provision for English in only one situation: clinical records
may be drafted in "French or English," but the particular agency may
require French only. Chapter 4 requires that one category of
communication be available, but not necessarily made in French:
municipal, educational, and social service agencies serving a non-French
population must make their services available in the official language.
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C. The Language of Semi-Public Agencies

Chapter 5 of Title 1 is entitled "The Language of Semi-Public
Agencies" and regulates the following types of communication:

1. Public utility firms, professional corporations, and the
members of professional corporations "must arrange to
make their services available in the official language," and
must draft "notices, communications, and printed matter
intended for the public, including public transportation
tickets, in the official language" (sections 30 and 30.1).

2. Public utility firms and professional corporations (but not
members of professional corporations) must "use the
official language in their written communications with the
civil administration and with artificial persons," except
news media that publish in a language other than French
(sections 31 and 33).

3. Professional corporations shall use French in "written
communications with their general membership," but may
"in communicating with an individual member, reply in his
language" (section 32).

4. Professional corporations shall be "designated by their
French names alone" (section 34).

Chapter 5 requires only one form of communication to be in
French alone: names designating professional corporations, for example
Le Barreau de Quebec. No special provision is made for English in the
context of "semi-public agencies." Public utilities, professional
corporations, and their members must make their services "available"
in French, but may otherwise serve their clients in any language.
Other forms of expression regulated by Chapter 5 must be in French,
but may be accompanied by another language. This includes "printed
matter intended for the public" by public utilities, professional
corporations and their members, written communications from utilities
and professional corporations to the civil administration and to
"artificial persons" in Quebec, and also written communications from
professional corporations to their "general membership."
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D. The Language of Labour Relations

Chapter 6 of Title 1 is "The Language of Labour Relations." It

regulates the following forms of expression:

1. Employers must draft written communications to their staff
and offers of employment and promotion in French
(section 41).

2. Collective agreements "must be drafted in the official
language" (section 43).

3. Arbitration awards and labour code decisions "shall be
drawn up in the official language or be accompanied with
a duly authenticated French version" (section 44).

4. Unions "shall use the official language in written
communications with their membership," but "may use the
language of an individual member in its correspondence
with him" (section 49).

Chapter 6 does not require that any communication be in French
alone, and makes no specific provision for English. Each of the types
of communication regulated by Chapter 6 must be in French (except
unions corresponding with an individual member), but may be in
French and another language.

E. The Language of Commerce and Business

Chapter 7 regulates "The Language of Commerce and Business"
as follows:

1. "Every inscription on a product, on its container or on its
wrapping, or on a leaflet, brochure or card supplied with it,
including the directions for use and the warranty
certificates, must be drafted in French." This rule applies
also to menus and wine lists (section 51). Regulations
under the Act allow for numerous exceptions: products
intended for a market outside Quebec, certain products
from outside Quebec that are not offered for retail sale in
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Quebec, inscriptions permanently engraved on products,
books, records, films, speeches, broadcasts or "similar
cultural or educational products," greeting cards or
calendars not for advertising purposes, certain
pharmaceutical products from outside Quebec, inscriptions
on tires, products a firm is obliged to obtain owing to "a
force majeur" (Quebec Regs., c-11, Reg. 9, s. 2, 4-7, 10, 11
and 16).

2. Catalogues, brochures, and "similar publications" must be
in French (section 52).

3. "Mt is forbidden to offer toys or games to the public which
require the use of a non-French vocabulary for their
operation, unless the French version of the toy or game is
available on no less favourable terms" (section 54).

4. Pre-determined contracts containing "printed standard
clauses" must be in French (section 55).

5. "Application forms for employment, order forms, invoices,
receipts, and quittances shall be drawn up in French"
(section 57).

6. Signs, posters, and commercial advertising outside business
firms "shall be solely in French" (section 58). The
Regulations provide for exceptions: signs and advertising
relating to books, records, films, speeches, broadcasts, and
"similar cultural and educational products;" "events
intended for ... participants (who) come from outside
Quebec"; "a convention, fair, exhibition or conference
intended solely for a specialized or limited public"
(Regulation 9, ss. 8,- 9, 13, and 14).

7. Signs, posters, and commercial advertising inside or outside
"any means of transportation ... ordinarily used to
transport passengers or freight" must be "exclusively in
French," except "messages concerning safety or health"
(Regulation 9, section 19).
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8. Inside signs, posters, and commercial advertising shall be
"solely in French" when

(a) "Inside commercial centres and their access ways,
except inside the establishments located there";

(b) "Inside any public means of transport and its access
ways;"

(c) "Inside the establishments of business firms" employing
fifty or more persons;

(d) "Inside the establishments of business firms employing
fewer than fifty but more than five persons where
such firms share, with two or more business firms, the
use of a trademark (or) a firm name ... " (for example,
franchise or multi-branch firms) (section 58).

9. Signs and commercial advertising, inside all other
establishments shall be in French or French and another
language (section 58.1).

10. Outside signs and posters "respecting the cultural activities
of a particular ethnic group ... may be in both French and
the language of that ethnic group" (sections 61 and 62).

11. "Firms names must be in French" and "only the French
version of a firm name may be used in Quebec" (sections
63 and 68), except that

(a) "Family names, place names ... and expressions taken
from other languages may appear in firm names" in
circumstances prescribed in the Regulations (section 67,
Regulation 9, section 16);

(b) "A firm name may be accompanied with a version in
another language" or "appear solely in its version in
another language" on signs, posters, and commercial
advertising if the sign or advertising is "both in French
and in another language" or "solely in the language
other than French" (section 68). (Presumably this
means permitted to be in both French and another
language, or in another language alone.);

POLICYFOR PUBLIC LA\Y AND PUBLIC CENTRE 58

shall beadvertising posters, commercial Inside signs, and 

in French" when"solely 

âccess ways,(a) "Inside comme¡cial centres and their 
located there";inside the establishments except 

and its access(b) public means of transport "Inside any 
ways;"

firrns" employingof business (c) "Inside the establishments 

persons;Íifty or rnore 

firms employing(d) of business "Inside the establishments 

five wherefifty but more than fewer than Persons 
firms, themore business firms share, with tr¡o or such 

" (for example,firm name ... trademark (or) a use of a 
' (section firms) 58).franchise or multi-branch 

inside all otherand advertising 9. Signs commercial 
French anotherin French or and shall be establishments 

language (seaion 58.1).

cultural aaivitiesposters the 10. Outside signs and "respecting 
in both French andbe group ... may of a particular ethnic 

(seaions 6t and 62).group" of that ethnic the language 

i'only Frenchin.French" and the 11. "Firms names must be 
(sectionsused in a firm name m¿y be version of Québec" 

63 and 68), except that

taken(a) names ... and expressions names, place "Family 
names" inin firm from languages may apPear other 
(section 67,prescribed in the Regulations circumstances 

9, 16);Regulation seaion 

with a vêrsion in(b) firm name may be accompanied "A 
in its version insolely another language" or "appear 

and commerciallanguage" on signs, anoiher Posters, 
"both in Frenchis if or advertising advertising the sign 

in languageor the in another language" "solely and 
(seaion this68). French" other than @resumably 

French and anotherpermitæd to be in both means 

in language alone.);language, or another 

PDF compression, OCR, web optimization using a watermarked evaluation copy of CVISION PDFCompressor

http://www.cvisiontech.com


The Distinct Society Clause and the Canadian Charter 59

(c) The firm name of a health or social service agency that
was expressed in another language before 1977 may be
used together with a French version of the name
(section 70); and

(d) "A non-profit organization devoted exclusively to the
cultural development or ... interests of a particular
ethnic group may adopt the firm name and the
language of the group, provided that it adds a French
version" (section 71).

Chapter 7 makes no specific provision for the use of English in
commerce and business. It does require that several forms of
communication be solely in French, including (although there are
exceptions in each category):

1. signs and commercial advertising outside business firms;

2. signs and commercial advertising inside or outside
transportation facilities;

3. signs and commercial advertising inside business firms
employing more than fifty persons;

4. signs and commercial advertising inside commercial centres
and their access ways, but not establishments located
therein;

5. signs and commercial advertising inside franchise or multi-
branch business firms; and

6. firm names, wherever used.

The other forms of commercial expression regulated by Chapter
7, including written material supplied with consumer products,
catalogues, toys and games, standard form contracts, applications for
employment, invoices and receipts, signs, and commercial advertising
inside most business firms must be in French but may be in French and
another language.
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F. The Language of Instruction

Chapter 8 of Title 1 is entitled "The Language of Instruction".
It regulates one important form of communication: section 72 provides
that "instruction in the kindergarten classes and in the elementary and
secondary schools shall be in French, except where this chapter allows
otherwise." Since section 89 is not located in Chapter 8, that section
will not operate to permit instruction in French and another language.
Section 72 obviously regulates oral as well as written communication.
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APPENDIX II: LINGUISTIC FREEDOMS
PERMITTED OR
DECLARED BY THE
CHARTER OF THE
FRENCH LANGUAGE

A. Exceptions for Cultural or Ethnic Activities

Several provisions in the Charter of the French Language expressly
permit the use of languages other than French in the context of cultural
or ethnic activities.

1. Outside signs and posters "respecting the cultural activities
of a particular ethnic group in any way may be in both
French and the language of that ethnic group" (section 61).
Otherwise, outside signs must be exclusively in French.

2. Outside signs and posters "on the premises of commercial
establishments specializing in foreign national specialities or
the specialities of a particular ethnic group ... may be both
in French and in the relevant foreign national language or
the language of that ethnic group" (section 62).

3. "The distinctive name of a cultural product" may appear
exclusively in languages other than French on signs and
posters, in commercial advertising, and on labels, directions,
warranties, menus, catalogues, brochures, and similar
publications (Regulation 9, section 16).

4. "Signs and posters and displayed commercial advertising
relating to a book, record, tape, film or any similar cultural
or educational product" may be both in French and "the
language of the product" (Regulation 9, section 8).
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5. "Signs and posters and displayed commercial advertising
relating to a show, speech, course, seminar, talk, radio or
television broadcast, or any similar cultural or educational
activity" may be both in French and the language of the
activity (Regulation 9, section 8).

6. "Commercial advertising that is not displayed such as
catalogues, brochures, folders, and other similar advertising
publications and documents" relating to any of the cultural
or educational activities or products mentioned above may
be exclusively in a language other than French (Regulation
9, section 9).

7. Non-French terms may be used "in conjunction with a
generic French term to designate a municipal thoroughfare
if the term is sanctioned by usage or if its use has
unquestionable merit owing to its cultural or historical
interest" (section 22.1).

8. Non-profit organizations "devoted exclusively to the
cultural development or to the defence of the particular
interests of a particular ethnic group may adopt a firm
name in the language of the group provided that it adds a
French version" (section 71). Otherwise, firm names must
be exclusively in French.

9. Francization programmes in "business firms producing
cultural goods having a language content ... must take
account of the particular situation of production units
whose work is directly related to such language content"
(section 145).

10. "Municipal bodies, school bodies, health services, and social
services that provide services to persons who, in the
majority, speak a language other than French" may use
another language together with French on signs and posters
(section 24), and "in their names, their internal
communications, and their communications with each
other" (section 26). Persons employed in such
organizations "may use what language they choose in
written communications to one another" (section 26).
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B. Native and English Minorities

The Charter of the French Language singles out Native and English
ethnic minorities for special linguistic rights in the following respects:

1. Persons qualifying for benefits under the James Bay and
Northern Quebec Agreement are exempt from the Charter
and have the right to use Cree and Inuktitut, except that
organizations created under that Agreement "must
introduce French into their administration, both to
communicate in French with the rest of Quebec and with
those persons under their administration" who do not
speak Cree or Inuktitut. The same applies to the Naskapi
of Schefferville (section 96).

2. Nothing in the Charter of the French Language "prevents
the use of an Amerindic language in providing instruction
to the Amerinds or of Inuktitut in providing instruction to
the Inuit" (section 87).

3. In "schools under the jurisdiction of the Cree School Board
and the Kativik School Board ... the languages of
instruction shall be Cree and Inuktitut," although these
Boards "shall pursue as an objective the use of French as a
language of instruction so that pupils ... will be capable of
continuing their studies in a French school, college or
university ... if they so desire" (section 88).

4. Children whose father or mother received instruction in
English in Quebec or in another Province or territory may
receive instruction in English (sections 73 and 86.1;
Canadian Charter, section 23).

5. An English version of "every legislative Bill, statute and
Regulation shall be printed and published" (section 33;
section 133 of Constitution Act, 1982).

6. Parties to an action before Quebec Courts or quasi-judicial
bodies may agree to plead in English (section 11).

7. Clinical records in health or social service agencies may be
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"drafted in French or in English as the person drafting
them sees fit," subject to the right of the particular agency
to require that they be drafted in French alone (section 27).

C. Persons from Outside Quebec

Persons from outside Quebec get special consideration in several
respects:

1. The Minister of Education may exempt "persons staying in
Quebec temporarily" from the provisions making French
the language of instruction in the schools. The Regulations
establish criteria for determining who is eligible: persons
carrying on studies or research in Quebec for less than
three years and persons who have "taken up a position in
Quebec" for less than three years are "deemed to be staying
in Quebec temporarily." The Minister may authorize
exemptions when (a) one of the parents was educated in
English; (b) "one of their children has already begun ... his
studies in English;" (c) one of the parents is a

"representative or officer of an international agency or of
a foreign country; or (d) one parent is a member of the
Canadian Armed Forces" (sections 85 and 86; Regulation 6,
sections 2, 3, and 5);

2. "Professional corporations may issue temporary permits
valid for not more than one year to persons from outside
Quebec ... to practice their profession" even if their
"knowledge of the official language does not meet the
requirements of section 35" (section 37). Permits are also
available (and apparently not time limited) to persons
"already authorized under the laws of another Province or
another country" to practice their profession "for the
exclusive account of a single employer, in a position that
does not involve his dealing with the public" (section 40);

3. Contracts between the civil administration and a party
outside Quebec "may be drawn up in another language"
(section. 21);

lt
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4. The rule that the civil administration shall "draw up and
publish its texts and documents in the official language"
does not apply to "relations with persons outside Quebec"
(section 15);

5. Signs and advertising "relating to an event intended for an
international public or to an event the majority of whose
participants come from outside Quebec may be both in
French and in one or several other languages" (Regulation
9, section 13);

6. Firms selling products both in and outside Quebec may use
a bilingual name in catalogues, warranties, and instructions
(section 68); and

7. Firms with head offices or research centres in Quebec
whose activities extend outside Quebec are entitled to
special consideration in implementing a francization
programme (section 143). In fact, L'Office permits these
firms to function entirely in English.

D. News Media

Quebec news media that publish in languages other than French
are also exempt from many aspects of the Charter.

1. "Publicity and communiques" from the civil administration
to such media need not be in French (section 15).

2. Public utility firms, professional corporations, and the
members of professional corporations may release
"communiques or publicity" to such media in a language
other than French (section 33).

3. The French only advertising rules do not apply to
advertising published in a non-French newspaper (section
59).

4. Employment wanted ads may be published in a non l.rencli
newspaper if they are simultaneously published in .1 French
paper with equivalent display (section 42).
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E. Other Linguistic Rights for Non-Francophones

The Charter also recognizes what might be called "a right to
reply" in languages other than French. Specifically,

1. The civil administration may correspond with natural

persons in a language other than French "when the latter
addresses it" in another language (section 15);

2. Professional corporations may, "in communicating with an
individual member, reply in his language" (section 32); and

3. A union "may use the language of an individual member in
its correspondence with him" (section 49);

A number of other important linguistic rights for non-

francophones are also recognized. They are as follows:

1. Family names "may appear in firm names" exclusively in

a language other than French (section 67, Regulation 9,
section 16).

2. "Religious, political, ideological or humanitarian" messages
may appear on signs and in advertising in any language
(section 59).

3. A message that a person "posts up on his own behalf at a
place that he uses exclusively as a private dwelling" or a
"private means of transportation" may be in any language
(Regulation 9, section 12).
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APPENDIX III: CHARTER OF
LANGUAGE RIGHTS

PART I

EQUALITY RIGHTS

1., People of all ethnic and national origins are equal in Canada and
have an equal right to preserve, enjoy, and practice their culture in
community with other members of their group, and the right not
to conform to any other culture.

2. People speaking all languages are equal in Canada and have an equal
right to preserve their language in community with other members
of their group, and the right to use their language to the extent
provided in Part III of this Charter.

PART II

OFFICIAL LANGUAGE RIGHTS

3. Native people are the original inhabitants of Canada. Each Native
community has the right to preserve and use its language as the
official language of the community to the extent that is provided in
Part -.

4. People of English and French speaking origin are the original
settlers of Canada and have the right to preserve and use English
and French as the official languages of Canada to the extent
provided in Part IV.

5. The Provinces of Canada other than Quebec and New Brunswick
are composed of predominantly English speaking people. Quebec
is composed of predominantly French speaking people. New
Brunswick is predominantly English and French. The people of
each Province have the right to retain and use their predominant

APPENDIX III: CHARTER OF
LANGUAGE RTGHTS
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language or languages as the official language or languages of the
Province to the extent provided in Part V.

6. (1) Everyone has the right to use the official languages of Canada
in debates and other proceedings of Parliament, and the right
to use the official language or languages of a province in debates
and other proceedings of the Legislature of the province.
(Modelled on the Canadian Charter, sections 17(1)(2), but
extending to all provinces.)

(2) The statutes, records, journals, and reports of debates and
proceedings of Parliament and of the Legislatures of the
provinces shall be printed and published in the official

languages of Canada or the official language or languages of the
province, and where two official languages are used both
versions are equally authoritative. (Extending Canadian
Charter, sections 18(1)-(2) and modifying section 133 of the
Constitution Act, 1867 in respect of Quebec.)

7. Everyone has the right to use the official languages of Canada in,
or in any pleading in or process issuing from, any court established
by Parliament, and the right to use the official language or
languages of a province in, or in any pleading in or process issuing
from, any court established by the Legislature of the province.
(Extending Canadian Charter, section 19(1)-(2))

8. Everyone has the right to use either of the official languages of
Canada to communicate with and to receive available services from

(a) Any head or central office of a federal governmental
institution; or

(b) Any other office of a federal governmental institution
where
(i) there is significant demand for communications with

and services from that office in that language; or
(ii) due to the nature of the office, it is reasonable that

communications with and services from that office be
available in both official languages. (Canadian Charter,
section 20)
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9. In each province everyone has the right to communicate with and
receive available services from provincial governmental institutions
and semi-public agencies in the official language or languages of the
province.

10. Everyone eligible for instruction in Canada has the right to, receive
that instruction in the official language or languages of the Province
in which they reside.

11. (1) Citizens of Canada

(a) whose first language learned and still understood is that of
the English or French linguistic minority population of the
province in which they reside, or

(b) who have received their primary school instruction it,
Canada in English or French and reside in a proym,
where the language in which they received that instruGtioil
is the language of the English or French linguistic minority
population of the province,

have the right to have their children receive primary And
secondary school instruction in that language in that pt ovittre

(2) Citizens of Canada of whom any child has received or 14
receiving primary or secondary school instruction in ,Englkit tit
French in Canada, have the right to have all their childi
receive primary and secondary school instruction in the 9ottnr
language.

The right of citizens of Canada under subsections (I) mid (,)
have their children receive primary and secondary %1 hold

instruction in the language of the English or Frettcli lutguktu
minority population of a province
(a) applies wherever in the province the nuttilt, ,1, et, tit

citizens who have such a right is sufficient to watt,titi the
provision to them out of public funds of minority langt
instruction; and

(b) includes, where the number of those childt r tt r t ttt %,

the right to have them receive that instrtutioto tit tittliIlity
language educational facilities provided out 01 itultlit tooth,
(Canadian Charter, section 23)

(3)
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PART III

RIGHTS TO USE OTHER LANGUAGES

12. Peoples from many language groups other than Native, English and
French have contributed to the development of Canada, and
everyone in Canada has the right to use any language for any
communication, oral or written, except that Parliament or the
Legislature of a Province may require the use of one or both of the
official languages of Canada or of the Province

(a) in legislative, educational or judicial institutions; or
(b) for communications by governmental institutions, semi-

public agencies, business firms, members of professional
corporations and employers;

to the extent provided in Parts IV and V.

13. Where Parliament or the Legislature of a Province provides for the
use of an official language or languages by semi-public agencies,
business firms, members of professional corporations or employers,
they have the right to use any other language in addition to the
official language or languages, except that Parliament or the
Legislature of a Province may require the exclusive use of an official
language or languages to the extent provided in sections 20 and 21.

14. Everyone in Canada has the right to use any language to address
any person representing or performing work for a governmental
institution, semi-public agency or business firm, or any person
acting as a member of a professional corporation, but not the right
to be understood or receive communications in that language.

15. Everyone representing or performing work for a governmental
institution, semi-public agency or business firm, or acting as a
member of a professional corporation, has the right to reply to any
person who addresses them in any language in that language.

16. A party or witness in any judicial proceedings who does not
understand or speak the language in which the proceedings are
conducted or who is deaf has the right to the assistance of an
interpreter (Canadian Charter, section 14).
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17. The press and other media of communication have the right to use
any language.

18. Everyone has the right to communicate religious, political,
ideological or humanitarian ideas or messages in any language,
orally or in writing.

19. Everyone is free to use their family name in their own language in
any communication, oral or written.

PART IV

POWERS OF PARLIAMENT

20. The Parliament of Canada may exclusively make laws providing as
follows:

(1) For the conduct of debates and other proceedings of Parliament
in both of the official languages of Canada;

(2) That legislative instruments be provided exclusively in both of
the official languages of Canada, or in both of the official
languages and in one or more other languages;

(3) For the conduct of proceedings in any court or judicial or
quasi-judicial body established by Parliament in either or both
of the official languages of Canada;

(4) That the following be provided exclusively in one or both of
the official languages of Canada, or that they be available or
provided in one or both of the official languages and in one or
more other languages:

(a) services provided by federal governmental institutions;
(b) instruments relating to the legal proceedings in any court or

judicial or quasi-judicial body established by Parliament;
(c) government documents; and
(d) names and signs designating governmental institutions;

(5) That one or both of the official languages of Canada is the
language of work in any federal governmental institution, and
to what extent, and of labour relations documents relating to
federal governmental institutions; and

Tbe Distinct Sociery Clause a¡td the Canadiü, Chartq 7l

17. The press and orher media of communication have the right to use
.any language. 

18. Everyone has right rhe ro communicare religious, political,
ideological or humanitarian ideas or messagei in any language,
orally or writing.in 

19. Everyone is free ro their family use name in their own language in
any communication, oral or written.

PART IV

POVERS OF PARLIAMENT

20. The Parliamenr of canada may exclusively make laws providing as

follows:

(t) parliamentnor the conduct of debares and other proceedings of 
in both of the offióial languages of Canada;

(2) That legislative insrrumenrs be provided exclusively in both of
the official languages of Canada, or in borh of the official
languages in and one or more orher languages;

(3) For rhe conducr of proceedings judicial in any courr or or
parliament quasi-judicial body established by in either or borh

of rhe official languages of Canada;

(+) That following the be provided exclusively in one or both of
the official languages. of canada, or thar they be available or
provided in one or both of rhe official languages and in one or
more other languages:

(a) services provided by federal governmental institutions;

(b) instruments relating to the legal proceedings in any cou* or
judicial pariiament;or quasi-judicial body established by 

(c) government documents; and

(d) names and signs designating governmental institutions;

(s) Thar one or both of the official languages of canada is the
language of work in any federal governmental institution, and
to what exrenr, and of labour relations documents relating to

. federal governmental institurions; and

PDF compression, OCR, web optimization using a watermarked evaluation copy of CVISION PDFCompressor

http://www.cvisiontech.com


72 CENTRE FOR PUBLIC LAW AND PUBLIC POLICY

(6) That services and information relating to the health, safety or
security of the public available from any person or organization
subject to the jurisdiction of Parliament be available or
provided in one or both of the official languages of Canada, or
in any other language in addition to an official language,
without prohibiting the use of any other language in addition
to the official language or languages.

PART V

POWERS OF THE LEGISLATURES

21. In each Province the Legislature may exclusively make laws
providing as follows:

(1) For the conduct of debates and other proceedings of the
Legislature of the Province in the official language or languages
of the Province;

(2) That legislative instruments be provided exclusively in the
official language or languages of the Province, or in the official
language or languages and in one or more other languages;

(3) For the conduct of proceedings in any court or judicial or
quasi-judicial body established by the Legislature of the
Province in the official language of the Province, or in the case
of New Brunswick in either or both of the official languages of
that Province;

(4) That in schools financed in whole or in part by public funds

(a) the language of instruction is one or both of the official
languages of Canada; and

(b) any other language is a language of instruction as well as
one or both of the official languages of Canada;

That the following be provided exclusively in the official
language or languages of the Province, or that they be available
or provided in an official language of the Province and in one
or more other languages:

(a) services provided by governmental institutions;

(5)
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(b) instruments relating to legal proceedings in any court or
judicial or quasi-judicial body established by the Legislature
of the Province;

(c) governmental documents;

(d) names designating governmental institutions, semi-public
agencies, and business firms;

(e) signs and commercial advertising;

(6) That the official language of a Province, or in the case of New
Brunswick that one or both of the official languages of that
Province, is the langauge of work in any provincial
governmental institution, and to what extent;

(7) That the following be available or provided in the official
language of the Province, or in the case of New Brunswick in
one or both of the official languages of that Province, without
prohibiting the use of any other language in addition to the
official language or languages,

(a) commercial documents;
(b) labour relations documents; and
(c) semi-public agency documents; and

(8) That the following be available in the official language of the
Province, or in the case of New Brunswick in one or both of
the official languages of that Province, without prohibiting the
use of any other language in addition to the official language or
languages,

(a) services of semi-public agencies;

(b) services of members of professional corporations or other
organizations authorized to license professionals in the
Province; and

(c) services and information available from business firms who
employ persons to serve and inform consumers.

TIte Distinct Society Clø¿æ dnd the Canddian C,har-tø T3

(b) instruments relating to legal proceedings in any court or
judicial or quasi-judicial body established by the Legislature
of the Province;
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Thar the following be available provided or in the officialQ) 
language of the Province, in or the case of New Brunswick in
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use of any language orher in addition ro rhe official language or
languages,

(a) services of semi-public agencies;

. services of members of professional corporations or orherþ) 
organizations authorized to license professionals in the
Province; and

(c) services and information available from business firms who
employ persons to serve and inform consumers.
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PART VI

APPLICATION OF THE CANADIAN CHARTER

22. The Canadian Charter applies to laws enacted pursuant to Parts IV

and V of this Charter, except that no such law infringes or is
inconsistent with the rights and freedoms guaranteed in sections 2,

7 or 15 of the Canadian Charter only because it provides for the use

of one or both of the official languages of Canada or a Province.

23. The rights set out in Parts I, II and III of this Charter are
guaranteed subject only to section 1 of the Canadian Charter.

PART VII

INTERPRETATION

24. In this Charter

(1) "Legislative instrument" means

(a) Acts and Bills of Parliament or of the Legislature of a
Province;

(b) Regulations and other instruments made in the exercise of

a legislative power conferred by an Act of Parliament or
the Legislature of a Province that are required to be
published or are of a public and general nature;

(c) instruments made in the exercise of a prerogative or other

executive power;
(d) treaties, conventions, and agreements between governments;

and
(e) any other instrument intended to be binding on any person

or class of persons;

(2) "Instruments relating to legal proceedings" means

(a) decisions, orders, and judgments of any court or judicial or

quasi-judicial body;
(b) procedural documents issued by any such body, or by or

on behalf of any party appearing before any such body;

(c) directions, notices or summons to appear or produce

documents or other items before any such body; and
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(d) rules, orders, regulations, directions, and notices governing
practice and procedure in any such body;

(3) "Governmental institution" means, with respect to each
jurisdiction

(a) the Parliament or Legislature of the jurisdiction;
(b) a court or judicial or quasi-judicial body established by the

jurisdiction;

(c) the government and departments of the government;
(d) a Board, Commission, Council or other body established to

perform a governmental function;
(e) a person or organization providing a governmental service;
(f) any corporation or other body that is specified by an Act

to be an agent of the Crown or to be subject to the
direction of government or a Minister of the Crown;

(g) any health or social service agency financed in whole or in
part by public funds; and

(h) any office of any of the above;

(4) "Semi public agency" means

(a) a public utility;
(b) a public transportation firm;
(c) a professional corporation or other organization authorized

to license professionals in the Province; and
(d) an employee association, except associations representing

employees of federal governmental institutions.

(5) "Government documents" means,

(a) written communications internal to governmental
institutions;

(b) written communications between governmental institutions
or between governmental institutions and other
governments;

(c) texts, notices, reports, advertisements, and other material
directed to or intended for the public;

(d) contracts entered into by governmental institutions; and
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(d) rules, orders, regulations, directions, and notices governing
practice and procedure in any such body;

(3) "Governmental institution" means, with respect to each
jurisdiaion

(a) jurisdiction;Parliament or the Legislature of the 
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(d) a Board, Commission, Council or other body established to
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(c) a professional corporation or orher organization authorizdd
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employees of governmental federal insritutions.

(5) "Government documents" means,
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or between governmental institutions and other
governments;

(c) texts, notices, reports, advertisements, and other material
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(d) contraas into entered by governmental insritutions; and
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(e) licenses, certificates, tickets, and permits issued by

governmental institutions;

(6) "Labour relations documents" means

(a) application for employment forms;

(b) offers of employment, including help wanted
advertisements published in the press or other media of

communication;

(c) employers' written communications to staff;

(d) collective agreements;
(e) arbitration awards; and

(f) written communications from employee associations to

their general membership;

(7) "Semi-public agency documents" means any of the following

issued by a semi-public agency

(a) texts, notices, advertisements or other written matter
directed to or intended for the public, or the general
membership of a professional corporation;

(b) licenses, certificates, tickets, and permits; and

(c) written communications with governmental institutions;

and

(8) "Commercial documents" mean,
(a) inscriptions on a product, its container or label, or on

printed matter supplied with it, including directions for use

and warranty certificates;
(b) menus and wine lists;
(c) catalogues, brochures, and similar publications;

(d) toys and games requiring knowledge of a particular

language;

(e) contracts predetermined by one party and contracts
containing printed standard clauses; and

(f) order forms, invoices, receipts, and quittances.
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