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Opening of the Conference 

1. The Chairman, the Right Hon. Pierre Elliott Trudeau, 
welcomed First Ministers and their delegations, official 
observers, and the public to whom the proceedings were 
being transmitted by the media. 

2. The Chairman noted that the Continuing Committee of 
Ministers on the Constitution (CCMC) had prepared a 
report on the twelve agenda items they had discussed 
during the summer and that this report was now before 
the First Ministers for their consideration. Native 
leaders had presented their views on these items , which 
were incorporated as an annex to the report. 

3. Following the Secretary's outline of the administrative 
arrangements, the Cha1rman opened a brief discussion on 
the agenda. The Premier of Manitoba, expressing the pro
vincial consensus, suggested that First Ministers adhere 
to the sequence of subjects that the CCMC had followed 
during the summer. First Ministers agreed to follow this 
order of discussion preceded by opening statements from 
each Premier. (See Appendix A for agenda and Appendix B 
for list of conference partic1pants). 

SECRETARIAT NOTE: First Ministers met in open session at the 
Conference Centre from Monday, September 8, till Thursday, 
September 11, to publicly review their positions on each 
agenda item. After private sessions at 24 Sussex Drive 
on Friday, September 12, they reconvened in open session 
Saturday, September 13, to deliver closing statements. 

Opening Statements 

4. The Hon. William Davis, Premier of Ontario , prefaced his 
review of Ontario's priorities by h1ghlighting the concerns 
of native peoples, and the challenges presented by 
inflation and unemployment. Stressing the need for flexi
bility in the search for a new balance of power, Mr. Davis 
informed First Ministers of his government's support for 
the entrenchment of democratic rights and freedoms, as 
well as minority language rights as they relate to education. 
He emphasized the importance of a strengthened economic 
union and indicated the need to enshrine both the principle 
and a binding obligation to allow the free movement of 
people, goods , services and capital. He concluded by 
expressing support for the patriation of the constitution. 

5 . The Hon. Rene Levesque, Premier of Quebec, reminded First 
Ministers that the Quebec referendum had been t he catalyst 
for the current round of constitutional negotiations . 
Stating that the aspirations of Quebecers would be met only 
if Canada's origin as an association of two distinct peoples 
was recognized, he stressed the need for provincial control 
of language and social policy, education and communications. 
He emphasized that these areas were crucial to maintaining 
and developing Quebec's distinct identity and further 
defended the province's right to determine its own future. 
In conclusion he said that patriation should only occur 
after agreement on a complete package of reforms had been 
obtained. 

6. The Hon. John Buchanan, Premier of Nova Scotia, introduced 
his priorities for constitutional reform by reviewing the 
events of the Charlottetown meeting of 1864. He suggested 
that the goodwill and determination which led to Confederation 
could once again lead to effective renewal. Stressing the 
need for strong provinces fully capable of directing their 
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own development, he noted the importance of offshore 
resources, and laid claim to lOO% of the revenue derived 
from their development. He indicated his support for 
patriation of the constitution with an amending formula, 
and stated that this goal was within the reach of govern
ments. He concluded by recognizing the need for a strong 
federal presence, but stated that equalization could only 
be reversed if the provinces were allowed to grow in 
financial ability. 

7. The Hon. Richard Hatfield, Premier of New Brunswick, 
informed the conference of three principles which would 
guide him in his consideration of the agenda items: 
1) the legitimacy of both the provincial and the federal 
governments; 2) the requirement to improve language 
rights; and 3) the need for sufficient time to allow for 
the emergence of consensus. He felt that acceptance of 
the validity of these three concepts would guarantee the 
success of constitutional renewal. 

8. The Hon. Sterling Lyon, Premier of Manitoba, suggested to 
First Ministers that significant progress could result from 
their deliberations if they concentrated on issues upon 
which agreement was possible. Stressing that discussion 
of the constitution could not be isolated from the economic 
situation, he suggested that policy co-ordination between 
the provinces and the federal government would be more 
fruitful than a new division of powers over the economy. 
This had been one of the recommendations of the 21st Annual 
Premiers' Conference. He concluded by expressing his 
support for a strong central government. 

9. The Hon. Williarn Bennett, Premier of British Columbia, 
introduced his remarks by noting that const1tutional reform 
was necessary if Canada was to overcome regional alienation 
and prepare itself for the twenty-first century. Affirming 
British Columbia's commitment to Canada, he acknowledged 
the legitimate interests of both the federal and provincial 
levels of government. He stressed the need to provide the 
provinces with a more effective voice in central government 
institutions, and expressed support for patriation of the 
constitution. He concluded by noting that First Ministers 
should concentrate their efforts on those areas where 
agreement was possible and not be constrained by an unreal
istic timetable. 

10. The Hon. Angus MacLean, Premier of Prince Edward Island, 
warned First Ministers of the folly of attribut1ng all of 
the country's problems to an outdated constitution. He 
pointed to mismanagement and misuse of power by successive 
federal governments and suggested that the need for an 
increase in federal power was not apparent. While affirming 
his support for equalization, he stressed that more attention 
should be focussed on the causes of uneven development. He 
concluded by proposing that the demand for increased 
provincial powers would not abate until the federal govern
ment's performance in the management of the country improved. 
He felt that this would not happen without there being 
equal representation of the provinces in a second chamber. 

11. The Hon. Allan Blakeney, Premier of Saskatchewan, introduced 
his remarks by noting the importance of developing a package 
of constitutional reforms acceptable to all governments. 
He expressed support for patriation of the constitution 
but emphasized that the unanimous consent of all provinces 
was a prerequisite. Of Saskatchewan's priorities for 
change, Mr. Blakeney mentioned 1) the right to control the 
rate of resource production; 2) the right to tax resources; 
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3) the recognition of strong regional identities; and 
4) the desirability of the entrenchment of language rights 
where numbers warrant. He concluded by expressing support 
for the principle of an economic union, with the proviso 
that federal powers not be an impediment to provincial 
experimentation in economic and social development. 

12. The Hon. Peter Lougheed, Premier of Alberta, affirmed that 
province's commitment to Canada but emphasized the need 
for a new federal attitude if Confederation was to function 
effectively. In his opinion, such an attitude would 
recognize and respect the goals of the provinces and allow 
provincial governments the opportunity to build upon their 
strengths. He noted the importance of jurisdiction over 
resources, stating that the government closest to the people 
should control the nature and pace of development. He 
concluded by suggesting that a new balance of power between 
the two orders of government would lessen the tensions 
presently existing in the country. 

13. The Hon. Brian Peckford, Premier of Newfoundland, outlined 
four principles which formed his government's approach to 
constitutional renewal: 1) respect for parliamentary 
democracy and the constitutional monarchy; 2) a balanced 
federation embracing two strong and viable levels of govern
ment; 3) the juridical equality of provinces and equality 
of opportunity for provinces and people; and 4) the 
requirement for consensus. Mr. Peckford informed First 
Ministers of the importance of fisheries, offshore resources, 
and the transmission of electricity to the development of 
his province, and stressed that equalization would only be 
reversed if Newfoundland could control its offshore 
resources. He concluded by warning against any unilateral 
action on the part of the federal government. 

14. The Prime Minister of Canada stressed that Canada was the 
most decentralized federation in the world. Despite that 
fact, eight of the twelve agenda items involved requests 
by the provinces for a transfer of jurisdiction. After 
elaborating on his classification of the agenda items, he 
commented on the "people's package" and the need to enshrine 
a common market in the constitution. He noted that the 
Charter of Rights did not represent a "power grab" by 
either level of government, but constituted an acknowledge
ment that the people were the basic source of governmental 
authority. He expressed support for patriation and noted 
that the requirement for unanimity on an amending formula 
should not be used as a bargaining lever by the provinces. 
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Agenda Item: Resource Ownership and Interprovincial Trade 

15. The Chairman opened the discussion by reviewing the 
federal response to provincial requests for increased 
jurisdiction. He acknowledged that a new constitution 
should recognize provincial ownership and control over 
the development and management of resources and noted the 
federal qovernment's agreement with the text that had been 
developed on that point. 

16. With respect to the provinces' desire for jurisdiction 
over trade, he expressed support for concurrent jurisdiction 
with federal paramountcy in the interprovincial sphere, but 
indicated that a transfer of power over international trade 
was not acceptable. He did express sympathy for the 
specific marketing and production problems of individual 
provinces, and indicated a willingness to facilitate solu
tions which did not involve a transfer of jurisdiction. 

17. Mr. Trudeau indicated that the federal government was 
ready to concede the right of indirect taxation over 
resources if producers would agree not to discriminate 
against the citizens of other provinces. In addition he 
supported the provinces' desire to extend provincial taxing 
and other powers to cover primary production on upgraded 
resources. 

18. Mr. Blakeney focus;ed his initial remarks on those items 
which he felt were essentially resolved, making specific 
reference to the issues of ownership, management and 
development, indirect taxation and primary production. In 
his view, First Ministers had yet to resolve how best to 
reconcile federal powers over trade and commerce with 
provincial initiatives. He emphasized the need to address 
this issue so that provinces could legitimately proceed 
with legislation directed at local concerns without fear 
of overstepping provincial jurisdiction. 

19. Mr. Hatfield underlined the fundamental importance of 
resource development and expressed support for the position 
of the federal government. He suggested to provincial 
governments that some movement towards the federal position 
on "Powers over the Economy" and "Charter of Rights" would 
be an appropriate response to the federal government's 
concessions on this item. 

20. Mr. Lougheed emphasized the importance of resource develop
ment to Alberta's future, reminding First Ministers that 
the revenues derived from that development were necessary 
to ensure diversification of the economic base. He indicated 
that provincial ownership of resources entailed the right 
to decide how, when, where and to what extent those resources 
should be developed as well as the right to receive value for 
the commodity. With respect to the last point, Mr. Lougheed 
indicated that the 1973 oil export tax was considered a 
direct encroachment on provincial ownership rights, and 
that the proposed natural gas export tax was a similar 
threat. He stated that Alberta accepted a federal role in 
international trade, as well as an overriding emergency 
power in case of a supply shortage. However, the right of 
the provinces to receive all due revenues was of primary 
concern to Alberta. He pointed out that federal concession 
of the right of indirect taxation was not significant to 
Alberta since it was mainly involved with Crown production. 
The declaratory power should also be reassessed if there 
was to be constitutional renewal. In conclusion, he stated 
that Alberta considered the strengthening of provincial 
resource ownership extremely important and that the federal 
proposals did not respond to that concern. 
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21. Mr. Peckford stated that in Newfoundland's view, offshore 
resources should be treated in the same way as resources 
on shore. This would entail the right to 100% of the 
revenues derived from their development and would allow 
the province to improve services to its citizens. 
Mr. Peckford stated that his position on international 
and interprovincial trade was a flexible one; however his 
government was adamant that the transmission of electricity 
should be treated in the same way as the transmission of 
oil and gas. 

22. Mr. Davis joined other governments in their support of 
provincial ownership of resources, stating only that some 
way had to be found of including a reference to federal 
intervention in the case of compelling national interest. 
While accepting the federal concession on the power of 
indirect taxation, he noted the need for accompanying 
conditions which would prevent discrimination by producers 
against other provinces. In addition, he expressed 
sympathy with Saskatchewan's concern with respect to a 
reconciliation of federal and provincial powers as they 
affected trade. 

23. Mr. Bennett, while supporting confirmation of provincial 
ownership of resources, also suggested that the constitution 
recognize potential as well as known resources in its 
formulations. He stressed the priority his government 
attached to the right to control the pace and nature of 
development, and to receive full value in terms of revenues. 
With respect to this last point, he warned governments of 
the disastrous effect the proposed natural gas export tax 
would have on British Columbia's ability to provide services 
to its citizens. Mr. Bennett echoed Alberta's position on 
the federal concession of the right of indirect taxation 
and supported continued co-operation between Canada and 
British Columbia with respect to international trade. 

24. Mr. Levesque disputed the federal claim that resource 
development was not a "people issue" stating that it 
provided the basis for the development of a province. He 
indicated that a number of rights should properly flow from 
ownership of resources and the federal proposal did not 
adequately recognize that fact. For that reason, he found 
the federal proposal unacceptable. 

25. Mr. Lyon underlined only two of Manitoba's concerns, 
stating that other governments had already expressed 
Manitoba's position. He indicated that hydro-electric 
power should be considered a resource, and that the proposed 
federal tax on the export of provincially owned resources 
constituted an attack on provincial rights as guaranteed 
in the constitution. 

26. Mr. MacLean indicated that his government would support 
the federal position despite its view that the right of 
indirect taxation could exacerbate the disparity between 
resource-rich and resource-poor provinces. 

27. Mr. Buchanan said that he concurred with the statements 
made by the Premier of Prince Edward Island. 

28. At the conclusion of this review of positions, Saskatchewan 
suggested that officials be charged with the preparation of 
a draft. After some discussion, it was decided to postpone 
that move until after the discussion on "Powers over the 
Economy". 



- 6 -

Agenda Item: Communications 

29. The Chairman introduced the specifics of the federal 
position by stating the two principles which had been 
retained: 1) the federal government must continue to 
have the means to preserve the unity of the country; and 
2) activities which hav.e an interprovincial or inter
national aspect must remain under federal jurisdiction. 

30. With respect to telephone service, the federal government 
was willing to cede jurisdiction over all telephone 
companies inside a province. Jurisdiction over inter
provincial and international services, however, would remain 
federal. Rate-setting could be determined by joint bodies. 

31. With respect to cable, the federal government was prepared to 
transfer the authority 1) to determine franchise areas and 
issue licences; 2) to set subscription rates; 3) to autnorize 
and regulate PAY-TV within the province and related adver
tising; 4) to regulate the two-way use of cable for business 
purposes and access to information banks; and 5) to authorize 
and regulate fire alarm/burglar alarm and other security 
services. The federal government would reserve the right to 
control cable undertakings serving subscribers in more than 
one province, and would have the authority to oblige a cable 
system to carry a national program service. Foreign program
ming would continue to be subject to federal control. 
Mr. Trudeau said that the federal government was not willing 
to surrender juris~iction over broadcasting. He suggested 
that a further devolution of federal jurisdiction could be 
examined after the above changes had been assessed. 

32. In response to Ontario's query as to whether provinces 
could refuse jurisdiction over an item, Mr. Trudeau 
stated that authority could be ceded only to those 
provinces which desired it through the mechanism of 
delegation. He warned, however, that there would be a 
danger of creating a checkerboard pattern of jurisdiction 
across the country. 

33. Mr. Hatfield expressed support for the federal position 
but indicated his province's dissatisfaction with the 
inadequacy of both English and French language radio and 
television service. In New Brunswick's view the federal 
government had delegated too much authority to the CRTC 
and provision of services had suffered as a result. He 
also indicated that the provincial telephone company required 
revenues from the long-distance service in order to do its 
job properly. The CRTC's interference was detrimental to 
the management of the company. 

34. Mr. Lcvesque said that he found the federal proposal 
inadequate and unacceptable. He emphasized that Quebec 
had always demanded the most complete jurisdiction possible 
over communications within its borders but had compromised 
for the sake of agreement on a package of minimum require
ments. He suggested that the federal government examine 
the provincial consensus more carefully. 

35. The Minister of Consumer and Corporate Affairs of British 
Columbia said that his province supported the "Best Efforts 
Draft" and found the federal proposal paternalistic. He 
assured First Ministers that the ''Best Efforts Draft" 
provided sufficient guarantees for the federal government 
in those areas which were properly their concern, while 
allowing provincial governments sufficient scope to co
ordinate communications with other provincial priorities. 
With respect to telephone service, he cited the adrrinis
trative difficulties inherent in split jurisdiction over 
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thA inter- and intra-provinclal areas and reaffirmed 
British Columbia's position that provinces have complete 
authority over the telephone service. 

36. Mr. Lyon addressed himself to two issues in his response 
to the federal proposals. With respect to telephones, he 
indicated that Manitoba had exercised jurisdiction over 
its telephone companies for 72 years. He emphasized his 
disagreement with the federal proposal to control aong
distance service, stating that two-tier regulation would 
generate needless administrative problems. The "Best 
Efforts Draft" provided for parliamentary intervention 
should any possibility of disruption arise. With respect 
to broadcasting, Mr. Lyon pointed out that the "Best Efforts 
Draft" recognized the federal goal of preserving an 
instrument of national unity but allowed provinces more 
scope to reflect regional identities. He suggested that 
the federal government should give further consideration 
to the provincial proposals. 

37. Mr. Peckford indicated his support for the "Best Efforts 
Draft" and the comments made by British Columbia and 
Manitoba. He stated that the provincial proposals res
ponded to the legitimate national concerns of the federal 
government. 

38. Mr. Buchanan said that Nova Scotia tentatively approved 
many of the items that had been mentioned. He wished to 
make it clear that Nova Scotia already had complete juris
diction over the telephone service, and was dissatisfied 
with the intrusion of the CRTC into rate-setting which 
was a matter of provincial jurisdiction. 

39. Mr. Blakeney expressed Saskatchewan's support for the 
prov1nc1al draft stating that while it addressed legitimate 
federal concerns, it allowed the provinces sufficient 
scope to encourage a regional and cultural identity. 
Echoing the comments of other Premiers on intrusions by 
the CRTC, he noted that its control of technical matters 
had led to incursions into areas of provincial jurisdiction. 

40. The Associate Minister of Telephones of Alberta indicated 
his province's support of the ''Best Efforts Draft" and 
identified areas of specific concern. Alberta disagreed 
with the proposed jurisdiction of the federal government 
over long-distance telephone service and felt that local 
non-broadcast type services and educational broadcasting 
should come under the jurisdiction of the provincial 
government. 

41. The Secretary of State and Minister of Communications for 
Canada clarified the rationale for the federal proposal 
and responded to specific provincial concerns. 

1. With respect to the comments made about the CRTC, 
he indicated that a bill would be introduced in 
the next Parliament which would give the govern
ment power to issue broad policy directives to 
the CRTC. 

2. In response to Mr. Hatfield's concerns regarding 
broadcast services, he noted that further licensing 
hearings would be held in the fall to extend the 
service. 

3. He indicated that the federal government did 
presently have an influence in interprovincial 
telephone rates by virtue of their jurisdiction 
over Bell. 
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4. He expressed the Canadian government's contention 
that federal control of interprovincial telephones 
was necessary to ensure the compatibility of the 
equipment and an effective and efficient telephone 
system. 

5. With respect to the potential confusion caused by 
two-tier regulation, he reminded governments that 
one-tier regulation could be achieved only by 
total federal control. 

6. He emphasized that the provinces were being given 
jurisdiction over all local and provincial 
programming on cable. 

7. In response to Quebec's position, he stated that 
dividing communications into ten spheres of 
jurisdiction would not be as effective an approach 
as control by a revamped CRTC with both federal 
and provincial participation. 

8. He justified federal control of foreign program
ming, citing the need to establish content rules 
and promote Canadian programming. 

Mr. Hatfield suggested that the 
make an attempt to move towards 
on the subject of broadcasting. 
view by Ontario. 

federal government should 
the provincial consensus 

He was joined in this 

The Chairman summarized the discussion stating that the 
provinces desired a greater devolution of power than the 
federal government was prepared to grant. He suggested 
that First Ministers would be better able to move towards 
resolution of this issue once all agenda items had been 
reviewed. 

Mr. Trudeau added that, in his view, federalism did not 
necessarily require that a devolution of power to the 
provinces should take place because there was a provincial 
consensus to that effect. 

SECRETARIAT NOTE: At this point a discussion of the agenda 
item "New Upper House, involving the Provinces" was begun. 
Due to the constraints of time, the meeting was adjourned 
with the understanding that this discussion would be renewed 
and completed at a later stage of the conference. A 
summary of the points made during these discussions appears 
later in this text under "Agenda Item: New Upper House, 
involving the Provinces". 
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Agenda Item: Supreme Court 

45. Mr. Trudeau reviewed the federal position on the questions 
raised by the CCMC. Each Premier then addressed these 
questions, makinq specific proposals where appropriate. 

46. The discussion revealed wide agreement in a number of 
areas: 

1. a ll governments agreed that the Supreme Court 
should be entrenched in the constitution; 

2. all governments except Manitoba agreed to entrench 
the practice of choosing, on an alternate basis, 
a Chief Justice from the common law or civil law 
systems. Manitoba felt the practice should 
continue as custom, not as a constitutional 
requirement; 

3. all governments agreed that the appointment of 
judges to the Supreme Court should continue to 
be on the nomination of the Government of Canada, 
but only after meaningful consultation with the 
appropriate provincial governments, New Brunswick 
stressed that no appointee should be seen as a 
delegate from his province of origin; 

4. no government felt that a deadlock-breaking 
mechanism was required; 

5. all governments agreed that provinces should 
have the right to make references - to the Supreme 
Court; and 

6. no government disputed the proposal that the 
jurisdiction of the Court could only be modified 
in consultation with the provinces. 

47. Dive rgent views were expressed on the composition of the 
Court. All governments supported some recognition of 
duality, although Saskatchewan, Nova Scotia and Ontario 
cautioned against allowing duality to be the primary 
factor influencing composition. These governments 
emphasized that the Supreme Court was a working court and 
that a major portion of its workload related to the 
criminal justice system which was common to all of Canada. 
Thus composition based strictly on duality, without refer
ence to the workload, was inappropriate. 

48. Quebec, Newfoundland and Prince Edward Island favoured 
an eleven-man court with six judges from the common law 
system and five judges from the civil courts. All other 
provinces preferred either a nine-man court with a six/ 
three split between the common and civil law appointees, 
or a move to an eleven-man court comprising seven judges 
from the common law system and four from the civil courts. 
The federal government indicated that it would follow the 
provincial consensus. 

49. Alberta proposed that all constitutional questions be 
referred to an independent panel of jurists. The members 
of this "constitutional panel" would be selected by the 
provinces from fifty senior jurists nominated by the 
federal government. Each case would be heard by seven 
jurists chosen from the panel on federal nomination. The 
Chief Justice of Canada would determine if a case was 
constitutional in nature. Ontario questioned the practica~ 
bility of Alberta's proposal stating that there was 
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frequent overlap between constitutional and non
constitutional cases. Ontario also noted that creation 
of an independent body for constitutional matters might 
be construed as a vote of non-confidence in the Supreme 
Court. Saskatchewan expressed support for Alberta's 
proposal, but stated that it would also consider a panel 
comprised of Supreme Court judges. British Columbia, 
Prince Edward Island and Manitoba indicated that they saw 
no requirement for a separate constitutional panel or 
court, but felt that the Supreme Court should continue 
to deal with constitutional questionE. Qu§bec expressed 
support for the creation of a constitutional tribunal 
or panel. 

50. Before proceeding with the next agenda item, Mr. Levesque 
initiated a discussion on Section 96 of the British North 
America Act. This section empowers the federal government 
to appoint Superior Court judges, a power which many 
Premiers felt should reside with provincial governments. 
It was agreed to discuss this question after all other 
agenda items had been dealt with. 

Agenda Item: Family Law 

51. The Chairman opened the discussion by reviewing the 
present division of jurisdiction and describing the 
proposals under consideration. He noted that the con
stitution presently gave jurisdiction over marriage and 
divorce to the federal government, while civil laws relating 
to the area were administered by the provinces. Many 
provinces wanted complete or increased jurisdiction over 
family law in order to establish a unified family court 

. system and avoid the administrative problems which result 
from split jurisdiction. Mr. Trudeau indicated the federal 
government's agreement with this proposal but stressed 
that it would be necessary to ensure that judgements imposed 
by one province could be enforced in another. He stated 
that the federal government would continue to legislate on 
divorce but would allow the provinces concurrent juris
diction with paramountcy if that was their wish. 

52. Mr. Lyon emphasized Manitoba's opposition to the proposed 
transfer of jurisdiction over divorce and ancillary relief. 
He suggested, instead, an expansion of federal powers in 
order to guarantee consistency and uniformity in the admin
istration of family law. In support for h1s position, he 
cited opposition to the proposed changes on the part of 
the Canadian Bar Association, the National Council of 
Women and the National Action Committee on the Status of 
Women. The crucial point, in Manitoba's view, was that 
Canadians would not be well served by a transfer of juris
diction. To illustrate this point, the Hon. Gerald Mercier, 
Attorney General of Manitoba, reviewed the record of the 
provinces in an area in which they presently have juris
diction, namely enforcement of child custody and maintenance 
orders resulting from legal separations. Despite the fact 
that there existed a uniformity of legislation among 
provinces with respect to interprovincial enforcement of 
provincial enactments, 75% of all maintenance orders were 
not enforced. He pointed to differences in priorities and 
approaches as the reason for this situation and questioned 
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the consequences of a transfer of jurisdiction over 
divorce. Mr . Mercier predicted the emergence of incon
sistent grounds for divorce as well as inconsistencies with 
respect to the related maintenance and custody orders. 
He suggested that the same problems encountered in the 
enforcement of orders resulting from legal separations 
would be experienced in the enforcement of orders issued 
pursuant to divorce. He also drew attention to the possi
bility that wealthy Canadians might be tempted to move 
and take advantage of favourable divorce laws while poor 
Canadians would be denied this option. In light of these 
considerations, and in the interests of assuring the 
protection of the family in a highly mobile society, 
Manitoba recommended: 

l. continued federal jurisdiction over divorce and 
ancillary relief; 

2. the expansion of federal jurisdiction to encompass 
enforcement of all maintenance or child custody 
orders whether issued as a result of legal 
separation or divorce; and 

3 . the amendment of the constitution to permit 
provinces to appoint judges with jurisdiction 
over all matters relating to family law. 

This last proposal would facilitate the establishment of 
a unified family court system. 

53. The Hon. Garde Gardom of British Columbia expressed support 
for the draft proposals because they would facilitate the 
provision of effective legal services. British Columbia's 
chief priority was to ensure that provinces obtain the 
power to appoint judges with full jurisdiction over family 
court matters. In support of this, Mr. Gardom noted the 
serious consequences of the British Columbia Court of 
Appeal decision with respect to the jurisdictional limits 
of the provincial courts. 

54. With respect to ancillary relief, British Columbia agreed 
that maintenance and child custody orders resulting from 
divorce should fall within provincial jurisdiction. 
Mr. Gardom emphasized that this would result in more 
effective enforcement . Echoing Manitoba's concern that 
differing grounds for divorce would emerge across Canada, 
he said British Columbia placed a very low priority on 
concurrent jurisdiction in this area because it did not 
wish to see the development of "the Reno situation". He 
pointed out that one of the safeguards of the present 
proposals was the fact that the federal government would 
have primacy with respect to the establishment of residence 
and recognition rules of divorce. With respect to 
Manitoba's concern with enforcement , Mr. Gardom noted 
that orders made under the Divorce Act would be valid 
anywhere in Canada . He concluded by applauding the move 
to make provincial orders binding on a national basis. 

55. Mr. Levesque noted that family law was a "people" issue 
and that the family was the basis of society. Because 
family law should reflect the nature and values of a 
society, it was clear that change was long overdue . He 
pointed to the fact that five courts presently have juris
diction over family law and that unification of the family 
court system was required to redress this fragmentation . 
He concluded by stating that the Quebec government was joined 
in its support of the proposals by the Quebec Status of 
Women's Council . 
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56. The Attorney General of Ontario expressed his province's 
position on two of the issues under consideration. He 
began by noting the unanimous agreement which had greeted 
the proposal to allow provincially appointed judges eo
jurisdiction over family disputes. Ontario joined all 
other governments in their support of this proposal. The 
second issue, which concerned whether provinces should have 
any legislative jurisdiction over grounds for divorce, 
had generated considerably more debate. Mr. McMurtry 
stated that Manitoba's opposition to this proposal was 
based on a confusion of the need for improved administra
tive arrangements with the reform of the substantive law. 
He concurred with Manitoba's assessment that the present 
situation was unsatisfactory, but stressed that expanded 
federal powers would not improve it. In fact, the record 
of success for the enforcement of orders made under federal 
legislation was very poor. He suggested that the situation 
would only be improved through: 

1. unification of the family court within provincial 
jurisdiction; and 

2. recognition of provincial orders on a national 
basis. 

57. The Attorney General of Prince Edward Island expressed 
his opposition to the proposed transfer of jurisdiction 
over divorce and associated himself with the arguments 
presented by Manitoba. He proposed that: 

1. federal jurisdiction be expanded to encompass 
the enforcement of all child custody and main
tenance orders whether issued pursuant to 
provincial or federal legislation; and 

2. provincial jurisdiction be expanded, where desired, 
to allow the appointment of judges with jurisdic
tion over family disputes, thus facilitating 
unification of the family court system. 

He suggested that if provincial jurisdiction was to be 
expanded, it be done with an opting-in provision so no 
province would be forced to accept jurisdiction it did not 
want. He concluded by emphasizing that Canadians would 
be best served in the area of family law by exclusive 
federal jurisdiction. 

58. Mr. Hatfield stated that New Brunswick supported the 
consensus that was reached by ministers on the condition 
that an improved mechanism for the enforcement of child 
custody and maintenance orders be established. 

59. The federal Minister of Health and Welfare intervened in 
this review of positions to request clarification and 
suggest the deletion of Section 5 of the draft proposal. 
In her view and the view of the National Advisory Council 
on the Status of Women, it was a contradiction of Section 3 
and would permit provincial variation and non-enforcement 
of orders. She emphasized the implication this had for 
women who were usually the poorer of the two parties. 

60. The Minister of Intergovernmental Affairs for Saskatchewan 
responded in his capacity as eo-Chairman of the CCMC and 
spokesman for his province. He noted that the draft 
proposal was, above all, a compromise between the competing 
views expressed by governments. He summarized its chief 
implications: 
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1. provinces may have concurrent jurisdiction, 
that is, access to the divorce power which will 
remain with the federal government; and 

2. enforcement, court jurisdiction and recognition 
of divorce decrees will remain with the federal 
government. 

He noted that the latter provision would prevent the 
development of divorce havens. 

61. With respect to the first point, he informed the conference 
that Saskatchewan had no intention of enacting provincial 
divorce legislation and that the same might be said of 
several other provinces. He noted that uneven provincial 
access would not necessarily lead to provincial inconsis
tency in divorce law across Canada, since there existed 
mechanisms such as the Canadian Uniformity Commissioners' 
Conferences to address such problems. With respect to 
Madame Begin's comment on Section 5, he suggested that it 
be substituted with a clause which would ensure a uniform 
approach to the enforcement of orders across Canada. He 
concluded by stressing that the aim of the draft proposals 
was the simplification of the family court system as it 
affects its clients. 

62. The Attorney General of Alberta traced his province's 
original reservations about the draft proposals to a 
concern with the possible "fracturing of jurisdiction". 
After examination, however, Alberta was prepared to accept 
the compromise reached by ministers. He noted that Alberta 
would not likely request concurrent jurisdiction over 
divorce, but was in full agreement with the sections 
which facilitated the unification of the family courts. 

63. The Chairman summarized the discussion on this item and 
noted that considerable movement had been made towards 
a consensus. To recapitulate he stated that: 

1. legislative jurisdiction over marriage would be 
transferred to the provinces; 

2. legislative jurisdiction over divorce would be 
concurrent with provincial paramountcy; 

3. amendments would be made which would facilitate 
the establishment of a unified family court 
system; and 

4. divorce decrees would continue to be valid on a 
national basis. 

64. The difficulty which remained concerned Section 5 which 
would permit the variation or non-enforcement of a 
maintenance or child custody order . At the suggestion of 
Mr. Romanow, the CCMC Sub-Committee of officials on 
Family Law-was charged with the examination of Section 5 
in the light of the concerns expressed by Manitoba, Prince 
Edward Island and Canada. (This Committee's subsequent 
report to the conference is attached as Appendix C.) 



- 14 -

Agenda Item: Fisheries 

65. The Chairman introduced this topic by notinq that the 
constitution presently gives jurisdiction over fisheries 
to the federal government. Although administration of 
the inland fishery has already been delegated to provinces, 
most had requested a major division of powers encompassing 
all elements of the fishery. In response to this request, 
Mr. Trudcau reviewed the federal position on each sub
item. He noted that: 

l. Jurisdiction over sea coast and marine fisheries 
would be retained by the federal government with 
a mandatory provision for consultation. Canada's 
international responsibilities, the migratory 
nature of fish and the competing interests of the 
provinces made a transfer of power impracticable. 

2. Jurisdiction over inland fisheries would be 
transferred to the provinces with safeguards to 
protect native rights and the fish habitat in 
interprovincial and international waters. 

3. Jurisdiction over marine and aquatic plants 
would remain with the federal government in order 
to protect the habitat of the sea coast fishery. 

4. Jurisdiction over sedentary species would be 
transferred to the provinces. 

5. Jurisdiction over anadromous species would be 
retained by the federal government. 

66. Mr. Peckford reminded First Ministers of the flexibility 
his government had shown on other issues. The fishery, 
however, was the major industry of his province and it 
was highly inappropriate that total control should rest 
with a federal minister. In order to redress this 
iniquitous situation, Newfoundland proposed concurrent 
jurisdiction over the sea coast fishery. Mr. Peckford 
stressed that they were not requesting ownership of the 
fish stocks, nor did they deny a legitimate federal 
involvement. Newfoundland recognized the rights of other 
provinces and the migratory nature of fish, and emphasized 
that an independent arbitration board could be established 
to settle disputes. He noted that his proposal provided 
for less division in the fishery than was presently found 
in mining, forestry, or any other natural resource. He 
concluded by suggesting that a refusal to allow concurrent 
jurisdiction would threaten the long-term viability of 
his province and thwart its development. 

67. The Minister of Fisheries and Intergovernmental Affairs 
of Nova Scotia indicated his province's support for con
tinued federal jurisdiction over the sea coast fishery. 
In Nova Scotia's view the fishery resources were common 
property and provincial management of a common property 
resource would lead to duplicate programs and controversy. 
Shared jurisdiction would be divided jurisdiction and the 
current trend to view the industry as one system would be 
undermined. Mr. Morris examined the division of powers 
supported by Newfoundland and pointed out potential areas 
of conflict such as licensing, quotas and conservation. He 
reminded governments that continued federal jurisdiction 
would guarantee federal financial involvement in research, 
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surveillance, enforcement and the provision of wharves, 
breakwaters, skidways and haul-outs. Mr. Morris concluded 
by expressing support for the transfer of jurisdiction 
as proposed on inland fisheries and sedentary species. 

68. The Minister of Health of British Columbia emphasized 
the high priority which British Columbians placed on 
the fishery. Its impact on jobs, recreation and the 
economic life of the province made shared jurisdiction 
a necessity. Mr. Mair indicated British Columbia's 
support for Newfoundland's proposal stating that it rep
resented a consensus of nine provinces. He stressed that 
shared jurisdiction was required to ensure management on 
a multiple-use basis ensuring the enhancement of the 
resource and the recognition of social and economic needs. 

69. The Attorney General of Prince Edward Island commented on 
the impressive administrative arguments which had been 
marshalled in support of the federal proposal. These 
arquments could not obscure, however, the very important 
role to be played by provinces in the development of their 
fishery. In consequence, Prince Edward Island supported 
concurrent jurisdiction over the coastal fishery with 
assigned paramountcy for its various components. 
Mr. Carver indicated his recognition of legitimate areas 
of federal concern, but stressed that a constitutional 
provision should exist to allow the provinces a role in 
the operation and development of the fishery. He concluded 
by aligning himself with Mr. Peckford's position. 

70. Mr. Hatfield reminded First Ministers that it was on New 
Brunswick's initiative that the concept of concurrent 
jurisdiction had been proposed in 1979. Although it had 
seemed to be a promising solution at the time, Mr. Hatfield 
felt that it had since been widely misunderstood and was 
no longer appropriate. New Brunswick now indicated its 
support for the federal proposal with the understanding 
that meaningful consultation would guarantee the provinces 
an effective voice in the management of the resource. 

71. Mr. Blakeney expressed Saskatchewan's support for the 
"Best Efforts Draft" and pointed out a potential difficulty 
in the wording of the federal proposal. He suggested that 
in the provision dealing with Indian fishing rights, the 
phrase "Indians shall have the right ... "be changed to 
"No province should legislate to abridge the right ... " 
This would help to avoid problems of definition with 
respect to "Indian". On this point, Mr. Blakeney received 
support from Mr. Hatfield and the Chairman who suggested 
that both the officials and the Indian people be consulted 
in this matter. 

72. Mr. Levesque expressed Quebec's support for concurrent 
jurisdiction reminding governments that his province had 
long experience with administrative arrangements and could 
attest to their potential difficulties. 

73. Mr. Lougheed indicated Alberta's support for Newfoundland's 
proposal of concurrent jurisdiction over the sea coast 
fishery. 

74. The Minister of Intergovernmental Affairs for Ontario 
supported the proposed transfer of jurisdiction over 
inland fisheries. He noted that the administrative agree
ment between Canada and Ontario had worked well in the 
past but a transfer of jurisdiction was now in order. 
With respect to sea coast fisheries, he supported the 
proposal in the "Best Efforts Draft" . 
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75. The Hon. Romeo Leblanc, Minister of Fisheries for Canada, 
responded to provincial arguments for a transfer of 
jurisdiction over sea coast fisheries. He emphasized the 
following points: 

1. every fisherman's and processor's organization 
has expressed support for continued federal 
jurisdiction; 

2. shared jurisdiction would become fragmented 
jurisdiction and the reconciliation of federal 
and provincial priorities would be difficult; 

3. co-operation between provinces over access to 
stocks could prove more problematic than 
anticipated; 

4. the federal government was in touch with the 
views of Newfoundlanders because of the extensive 
federal presence; 

5. extensive co-operation between the two orders 
of government was already taking place; 

6. federal participation in international negotiation 
was crucial; and 

7. the federal government recognized Indian fishing 
rights but noted that they could not take 
priority over conservation. 

76. Mr. Peckford made several comments on the points raised 
by Mr. Leblanc. He noted that the support of unions and 
processors should be less of a consideration in continued 
federal jurisdiction than long-term goals for development. 
Mr. Peckford felt that a provincial role in the manage
ment of the fishery was necessary to the development of 
his province. With respect to the potential difficulty 
of reconciling federal and provincial priorities, he 
pointed out that shared jurisdiction already worked in 
a number of other areas and could work in the fishery as 
well. He emphasized that problems between provinces 
regarding access to fish stocks could be arbitrated with 
the participation of the federal minister. He concluded 
by stressing that his proposal was a reasonable attempt 
to deal with the difficult problem of managing fish stocks 
in the best interests of all concerned. 

77. Mr. Leblanc indicated that the federal priority was con
servation which was in basic conflict with the goal of 
development embraced by provinces. He noted that provin
cial governments already participated in the management 
of the fish stocks through their input into the annual 
fishing plan. 

78. Mr. Peckford argued that shared jurisdiction was the only 
way that provinces could have an effective role in the 
management of the resource, 

79. The Chairman summarized provincial reactions to the federal 
proposal, noting that there was general agreement to accept 
jurisdiction over inland fisheries, sedentary species and 
aquaculture. All but two .provinces disputed retention by 
the federal government of jurisdiction over the sea coast 
and marine fisheries preferring instead concurrent juris
diction. In response to a query by Mr. Lyon, Mr. Trudeau 
noted that the costs of research and management relating 
to inland fisheries would become the responsibility of the 
provinces. 
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Agenda Item: Offshore Resources 

80. The Chairman introduced the topic by noting its importance 
to the economies of several provinces and to the realiza
tion of Canada's energy goals. Mr. Trudeau reaffirmed 
both federal ownership of the territorial sea to the 
twelve mile limit and exclusive federal jurisdiction over 
the mineral resources of the continental shelf; if 
provinces doubted the federal jurisdiction, they could 
request a reference to the Supreme Court. Because the 
federal government recognized that the major benefits of 
development should accrue to residents of coastal provinces, 
its proposal specified that until "have" status was 
achieved, "have-not" governments would receive the same 
kind of revenues derived by provinces with resources under 
the land mass. Beyond that level, coastal provinces 
would be required to share an increasing proportion of 
revenues with other Canadians. Mr. Trudeau assured 
British Columbia that although it was classified as a 
"have" province, the federal offer would guarantee it a 
reasonable share of the revenues from development. He 
proposed the use of administrative arrangements to ensure 
that the coastal provinces would have an effective voice 
in development . 

81. Mr. Buchanan stressed the importance of the development 
of offshore resources to the future of Nova Scotia. 
He noted that expectations which had not been met in the 
113 years since Confederation could be fulfilled if Nova 
Scotians were given the opportunity to control the pace 
of development and maximize the benefits for their province . 
In Nova Scotia's view, these goals could be achieved 
through the use of administrative agreements and, for the 
present, consideration of the question of ownership could 
be suspended. Mr . Buchanan indicated that an examination 
of history had confirmed Nova Scotia's ties with the 
offshore and its riqht to control and derive benefit from 
development. Stressing that offshore resources should 
be treated in the same way as those found on shore , he 
noted that Ontario had derived benefits from the gas 
which was found under the Great Lakes system . Similarly, 
Nova Scotia had a right to the economic benefits which 
would result from gas and oil exploration and the commer
cial development of the offshore. He emphasized that the 
right to control and derive benefits extended to: 

1. receiving 100% of the revenues which would 
normally accrue to a province from resources 
found under the land mass; 

2. the right to enact regulatory controls so as to 
moderate the impact of development on the 
physical environment; and 

3. the right to co-ordinate development of the 
offshore with other provincial priorities such 
as employment . 

He indicated Nova Scotia's willingness to share its 
revenues with other Canadians, providing that the well
being of Nova Scotians was assured. He concluded by 
recognizing the legitimate role of the federal government 
in the development of the offshore and indicated Nova 
Scotia's readiness to enter into an administrative 
agreement . 



82. 
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Mr. Peckford began by making several brief comments on 
the Chairman's opening remarks. He noted that: 

1. "Canada" and "the federal government" were 
not synonymous; 

2. it was inappropriate to suggest a reference to 
the Supreme Court as a solution to a problem 
when the task at hand was constitutional 
renewal; and 

3. Nova Scotia had revised its position of past 
conferences and now supported Newfoundland. 

83. Mr. Peckford emphasized that Newfoundland's position was 
based on the belief that the constitution should recognize 
the juridical equality of provinces. This concept implied 
equality of opportunity to develop their societies, 
legislative competence and the proprietary rights which 
attend ownership of resources. Noting that the BNA Act 
specified that provinces could own and control their 
resources and receive revenues from their development, 
he stressed that offshore resources should be treated in 
the same way, constitutionally, as those found on shore. 
He indicated, further, that ownership of the offshore had 
resided with the Dominion of Newfoundland before 
Confederation and that Confederation had not altered 
that fact. Reminding governments that Ontario owned and 
controlled the resources under the seabed of the Great 
Lakes, he asserted that only ownership conferred the 
necessary legislative authority to control and manage 
development. He stressed that he was not seeking to 
reduce .the normal revenue-raising powers of the federal 
government or deny them their legitimate role. Rather, 
he was trying to ensure that the provincial government 
had the legislative authority to manage development so as 
to minimize the adverse effects which it might entail. 
He stated that administrative arrangements would deny to 
the provinces essential regulatory powers, and would 
enshrine in the constitution inequality in their 
treatment. 

84. Mr. Bennett indicated that British Columbia's position 
on offshore resources had been well expressed by Nova 
Scotia and Newfoundland: provincial ownership of resources 
should extend to those resources found offshore. With 
reference to Mr. Trudeau's statement that jurisdiction 
could be decided by the Supreme Court, Mr. Bennett suggested 
that a legal resolution of the question would not likely 
result in a fair and equitable decision. In his view, 
the basis upon which the country was built demanded a 
more positive approach. Pointing to Ontario's control of 
resources under the Great Lakes, he called for a single 
standard of ownership across the country. Should a 
double standard of ownership persist, he predicted an 
increase in western alienation. 

85. Mr. Hatfield reviewed the history of negotiations and 
reminded governments of the 1977 agreement between the 
federal government and three Maritime provinces. The 
agreement stated that the governments of both Canada and 
the provinces had jurisdiction over offshore oil and, in 
Mr. Hatfield's view, was a demonstration that the two levels 
of government could work together. He stressed that New
foundland had not been a party to that agreement because it 
was recognized that it had come into Confederation on 
different terms. Those terms formed the basis of its 
present position. Mr. Hatfield stressed that consideration 
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of the principle of ownership was affected by an 
awareness of the money which would be generated by the 
resources off the coast of the Yukon and the Northwest 
Territories. It would be necessary to come to an 
agreement with the citizens of the north so that all 
Canadians could share in that wealth. He noted that an 
effort should be made to recognize Newfoundland's need 
to control and manage development, and that the political 
talents and skills of all First Ministers would be required 
to bring this issue to resolution. He concluded by indi
cating that the federal government should show some 
flexibility on this issue, especially with respect to 
Newfoundland's special position. 

86. Mr. MacLean expressed his support for constitutional 
recognition of provincial ownership of offshore resources. 
He emphasized that because of the potentially adverse 
effects of development, provinces should have the legis
lative authority to influence that development and co
ordinate it with their own priorities. He stated that 
revenues should be shared between the two levels of 
government in the same way as they would if the resources 
were found under the land mass. 

87. Mr. Levesque indicated his support for Newfoundland's 
position stating that the province had not relinquished 
ownership of resources at Confederation. With respect 
to Quebec's situation, he questioned the principle which 
allowed Ontario to control resources under the Great Lakes 
but did not apply equally to Quebec's aspirations in Hudson's 
Bay. He noted that the BNA Act was silent on offshore 
resources and that a legal resolution to the problem would 
only reinforce the status quo. Additionally, a legal 
solution would not be consistent with the aims and spirit 
of constitutional renewal. He reiterated Quebec's tradi
tional demand for recognition of territorial rights and 
asserted that federal acceptance of the provincial con
sensus would demonstrate its commitment to constitutional 
renewal. 

88. Mr. Blakeney indicated that Saskatchewan supported 
provincial jurisdiction over offshore resources. 

89. Mr. Davis expressed his support for the views put forward 
by Mr. Buchanan. He felt that an administrative agree
ment which would allow Nova Scotians to derive benefits 
and exercise control was eminently fair. The question 
which had yet to be resolved concerned determination of 
the point at which revenues should be shared on a national 
basis. He stressed that a creative solution to the entire 
problem of equity and distribution was required. 

90. In response to comments pertaining to the control Ontario 
has exercised over the seabed under the Great Lakes, he 
noted that those resources had been legally a part of 
Ontario before Confederation. 

91. Mr. Lyon indicated his support for the principle of pro
vincial jurisdiction over offshore resources. In 
Manitoba's view, the resources of the offshore should be 
accorded the same treatment, constitutionally, as those 
found under the land mass. He noted Manitoba's interest 
in the resolution of the question because of the implica
tions it would have for the division of Hudson's Bay. 
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92. In response to this review of provincial concerns, the 
Minister of Energy for Canada made the following comments: 

1. he praised Nova Scotia's position and said that 
it would provide the basis for an administrative 
agreement; 

2. he surveyed historical and geographical precedents 
in other parts of the world to refute the pro
vincial claim that offshore resources should be 
owned by the province or state contiguous to the 
seabed; 

3. he reviewed the terms of the federal offer and 
indicated that they were more generous than those 
offered by any other federation in the world; 

4. he stressed the extent to which the Canadian 
taxpayer had contributed to the exploration and 
development of the offshore through depletion 
and super-depletion; and 

5. he noted that an administrative agreement would 
entail the creation of a joint board composed 
of an equal number of provincial and federal 
representatives with a neutral chairman. The 
board would be responsible for the administration 
of legislation affecting resources and the 
reconciliation of national and provincial 
interests. 

93. Mr. Bennett responded to Mr. Lalonde's address by stressing 
that he was not interested in international comparisons. 
In his view First Ministers were meeting to work out a new 
constitution for Canada and the arrangements existing in 
other federations were irrelevant. In addition he 
emphasized that because of the existence of corporate and 
personal taxation and equalization, provincial ownership 
of resources did not deny Canadians a share of revenues . 

94. Mr. Peckford stated that the federal response was totally 
unacceptable. He stressed that international comparisons 
were irrelevant and pointed to the fact that ten provinces 
and two national parties had expressed support for pro
vincial jurisdiction over the offshore. He indicated that 
the sharing of revenues would begin as soon as development 
took place and disputed claims that Newfoundland intended 
to hoard the wealth. Mr. Peckford empahsized that when 
Newfoundland had achieved "have" status, it expected to 
be treated in the same way as ·•have" provinces were treated 
now. To 1ntroduce a new system for the redistribution of 
wealth would be unacceptable if it resulted in discrimina
tion against Newfoundland. In further support for his 
position, he reiterated that his province had not relin
quished jurisdiction over the mineral resources of the 
continental shelf at Confederation. 

95. Mr. Lougheed indicated that there was a common position 
amongst provinces on this issue which should be accepted 
by the federal government. He predicted that the number 
of "have not" provinces would be reduced as a result of 
a transfer of jurisdiction and described the move as a more 
positive response to regional disparity than equalization. 
As a matter of historical interest, he noted the simi
larities between the arguments presently made by the 
federal government and those made between 1905 and 1930 
against natural resouces tranfer legislation. Mr. Lougheed 
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applauded Newfoundland's wish to be self-reliant, 
stressing that a transfer of jurisdiction would be a 
more effective way of achieving that aim than an adminis
trative agreement. He warned that administrative 
agreements were often open to problems of interpretation. 

96. Mr. Hatfield underlined the fact that Newfoundland had 
come into Canada on different terms and as a result deserved 
special consideration. He indicated that the federal 
government would have to show some flexibility if this 
issue was to be resolved. 

97. Mr. Buchanan emphasized that the federal proposal did 
not respond to the provinces' conviction that the control 
of offshore resources should reside with them. If control 
by provinces was to be realized, the administrative board 
referred to by Mr. Lalonde would have to be comprised of 
a majority of provincial representatives. 

98. Mr. Levesque emphasized that the federal position was 
unacceptable, noting that it was inappropriate to refer 
to the experience of foreign countries as justification. 

99. Mr. Lalonde reiterated the specifics of the federal 
position stressing that: 

1. all Canadians had contributed through their 
taxes to exploration; 

2. the coastal provinces would be the beneficiaries 
of development until they achieved "have" status; 

3. beyond that point all Canadians would share in 
revenues; and 

4. that the best way of accomplishing these aims 
was a joint administrative board comprised of 
an equal number of federal and provincial 
representatives. 

100. With reference to the 1977 Maritime agreement mentioned 
by Mr. Hatfield, Mr. Lalonde indicated that the federal 
government had always been willing to honour it despite 
the fact that two of the provinces had withdrawn their 
support. 

101. Mr. Peckford intervened to indicate that if it was agreed 
that federal jurisdiction was appropriate because the 
taxpayer had subsidized development through depletion 
allowances, then the same principle should apply to the 
resources under the land mass. He also questioned the 
validity of the "100% of revenues" section of the federal 
proposal stating that considerable revenues would be 
deducted by the federal government before the provinces 
received any monies. 

102. The Chairman summarized the discussion noting that seven 
provinces supported a transfer of jurisdiction to the 
provinces, two provinces were willing to see the question 
resolved through the use of an administrative agreement, 
while New Brunswick had indicated its willingness to abide 
by an administrative agreement but recognized that a 
different solution was required for Newfoundland because 
of the terms under which it had entered Confederation. 
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103. Mr. MacLean asked whether the 100% benefit would be in 
addition to the benefits received under equalization. 
Mr. Lalonde replied that the provinces would receive 100% 
of revenues as if the resources were on shore and that 
general legislation would determine what effect the fact 
of increased wealth would have on their eligibility under 
other programs. 

Agenda Item: Equalization 

104. Discussion under this item focussed on two issues: the 
principle underlying equalization and the choice of a 
draft. 

105. All governments agreed that the constitution should con
tain some expression of the principle of sharing or equal
ization because it was basic to the Canadian experience. 
The Chairman noted that this conviction dated from 1969 
when governments hnd inchr.ateil their commitment to 
reducing economic disparities, providing essential public 
services to all Canadians, and promoting equal opportunity. 
To reach agreement on the item, governments could choose 
a draft from the three under consideration: the British 
Columbia proposal, the Manitoba/Saskatchewan proposal or 
the Quebec proposal. Although many governments indicated 
a willingness to accept any of the drafts under review, 
all stated their preference for a particular proposal. 

106. All three proposals contained an identical section 
expressing support for the principle underlying equaliza
tion. British Columbia's draft differed from the others 
in that it did not specify "equalization" or any other 
mechanism for sharing, so that future governments would 
not be limited in their range of options. British Columbia 
and the federal government supported this proposal because 
of the flexibility it allowed. 

107. The Manitoba/Saskatchewan proposal, which garnered the 
support of all other governments except Alberta, incor
porated two modifications to the 1979 'Best Efforts Draft": 

1. equalization payments would be made to 
provincial governments rather than to 
provinces; and 

2. equalization payments would be made to provincial 
governments to ensure the provision of reasonably 
comparable levels of public services rather than 
adequate services. 

108. Alberta expressed support for the Quebec draft which was 
similar to the Manitoba/Saskatchewan proposal except that 
it did not include the second modification specified in 
the preceding paragraph. 

109. Prince Edward Island, Nova Scotia and New Brunswick 
questioned the implication of the section in each of the 
three drafts which stated that questions of equalization 
should be reviewed every five years. In their view the 
principle underlying equalization was too basic to the 
Canadian reality to permit review. After some discussion, 
it was decided to ask ministers and officials to determine 
whether "questions of equalization" could be replaced by 
"the mechanism of equalization", or alternatively, dropped 
altogether. It was agreed that the final choice of draft 
would be made in private session. 
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Agenda Item: Charter of Rights 

110. The Chairman opened the discussion on a Charter of 
Rights by reminding delegates that there were two 
questions arising from the CCMC Report. The first 
was whether riqhts should be entrenched and secondly, 
if so, what rights should go into the constitution. 
Mr. Trudeau noted that he would persist in referring 
to the proposed federal Charter of Rights as a plea 
for people's rights as opposed to other agenda items 
which involved the division of powers between govern
ments. An entrenched Charter of Rights would constitute 
a transfer of power from governments to people. He 
disputed the assertion that the rights of Canadians 
were sufficiently well protected by common law and 
cited cases to the contrary. Mr. Trudeau pointed out 
that some rights were already in the constitution and 
that his government was proposing that the list of 
constitutionally guaranteed rights be expanded. The 
bills of rights already in existence at the federal 
and provincial levels were too easily altered by 
Parliament or legislatures. 

111. Mr. Lyon outlined the reasons for Manitoba's opposition 
to the entrenchment of a Charter of Rights. Manitoba's 
opposition did not constitute a bargaining tactic designed 
to gain concessions elsewhere. Rather, Manitoba and other 
provinces found entrenchment to be contrary to parlia
mentary traditions. Mr. Lyon argued that the onus was on 
those who advocate change to demonstrate that change was 
needed and that such change would be beneficial, not 
harmful. He went on to outline policies that have been 
implemented in the past by both levels of government to 
protect the basic rights of Canadians. In addition to 
the absence of historical justification for the proposed 
Charter, Manitoba opposed the concept on the basis of the 
following principles: 

1. an entrenched Charter would remove the supremacy 
of Parliament and of legislatures; 

2. Parliament and legislatures are better equipped 
to resolve social issues than are judges; 

3. an entrenched Charter would involve the courts 
in political matters; 

4. entrenchment involves a loss of judicial 
impartiality and judicial independence; 

5. statute law permits a more flexible response 
to social and other changes; 

6. an entrenched Charter would encourage liti
gation with respect to legislation; and 

7. due to its inflexibility an entrenched 
Charter would inhibit the development and 
acknowledgement of new rights. 
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In response to the argument advanced by the proponents 
of a Charter, Mr. Lyon asserted that: 

1. the rea l protection of rights lies in the 
commitment of people and governments to 
see them protected; 

2. entrenchment of rights does not render them 
immutable: rather, rights will be subject to 
redefinition in response to social and other 
changes; 
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3. federal and provincial bills of rights already I 
provide whatever educational and symbolic value 
sought by supporters of entrenchment; and 

4. the traditional Canadian preference for the granting Jl 
of ultimate responsibility for the protection of 
their rights to elected representatives has in no 
way meant that the rights of Canadians are less I 
secure than elsewhere. Indeed Canada's record 
on rights was an enviable one. 

112. Mr. Blakeney began by associating Saskatchewan with many 
of the views expressed by Mr. Lyon. With respect to a 
Charter's impact on the distribution of powers between 
legislatures and the judiciary, Mr. Blakeney asserted 
that it should continue to be the role of governments to 
resolve conflicts concerning rights. A transfer of powers 
pertaining to rights and fundamental freedoms to courts 
would, he argued, move Canada away from a society based 
on compromise toward an adversarial system of decision
making. Additionally, decisions determined in the Supreme 
Court of Canada would give an advantage to the rich: 
minorities would be deprived of the right to effectively 
petition and lobby la~~akers. Delegation of such law
making authority to the courts would constitute both an 
abandonment of what Canadians consider an obligation on 
the part of legislatures to interpret community values, 
and a corresponding diminution of the power of citizens to 
influence decisions pertaining to community values. 
Mr. Blakeney echoed Mr. Lyon's skepticism regarding the 
implication that court supervision of rights would enhance 
the freedoms of Canadians. The Diefenbaker Bill of Rights 
hadalreadybeen adopted at the federal level, while almost 
all of the provinces had also adopted their own bills of 
rights. Mr. Blakeney concluded by reiterating Saskatchewan's 
opposition to the entrenchment of a broad Charter as a 
matter of principle, on the basis of the American experience, 
and on the basis of speculation as to how entrenchment would 
have worked in Canada. He emphasized that basic rights are 
protected by a spirit of moderation and tolerance in a 
society, not by entrenchment. 

113. Mr. Lougheed began his remarks by associating himself with 
the views expressed by Messrs. Lyon and Blakeney. He made 
reference to Alberta's Bill of Rights which had been intro
duced at the inception of his government and which took 
primacy over all other provincial laws. Mr. Lougheed noted 
that any attempt to override this Bill would, in the view 
of his government, pose very difficult political problems. 
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Therefore, although entrenchment would have the advantage 
of minimizing the risk of rights being tampered with, 
entrenchment was essentially unnecessary, given the politi
cal realities of his province. Mr. Lougheed agreed with 
his two provincial colleagues that the resolution of conflicts 
and determination of community standards should be the task 
of elected representatives. 

114. Mr. Davis expressed support for the entrenchment of a 
Charter of Rights in a new constitution stating that it 
was his government's belief that governments and the people 
must make an explicit commitment to the preservation and 
e nhancereent of the liberties of individuals. A Charter should 
include the following i terns: a reaffirmation of our commit-· 
ment to fundamental freedoms and democratic rights, those 
legal rights which are best served by inclusion in a Charter 
of Rights, a reaffirmation of the obligation of Parliament 
and federal institutions to operate in both official languages, 
guarantees of minority language education throughout Canada 
where numbers warrant, and of the holding of criminal trials 
in the official language of the accused. In his presentation, 
Mr. Davis gave particular attention to the question of 
minority language rights. He expressed support for the 
principle that a child belonging to either the French
speaking or English-speaking minority in a province should 
be able to receive his or her education in his or her mother 
tongue. 

115. Mr. Davis stated that the unique multicultural makeup of 
Canada made it necessary to ensure that the various peoples 
within Canada were guaranteed the right of choice in the 
preservation and development of their respective cultural 
and linguistic heritage. He also made specific reference 
to the rights of Canada's native peoples and indicated 
that Ontario is committed to an early discussion in the 
second round of negotiations on the subject of the entrench
ment of native rights in the constitution. Mr. Davis 
concluded by stating that the Charter of Rights must embody 
respect for minority rights and individual liberties while 
remaining true to Canadian traditions. 

116. The federal Minister of Justice, Mr. Chretien, began by 
noting that many of the freedoms enjoyed by Canadians today 
were arrived at only after a process of protracted struggle. 
Accordingly, the time had come to entrench those rights. In 
particular, minorities had to be protected from pressures 
from the majority, particularly within Parliament and 
legislatures. Additionally, quite apart from the legislative 
sphere, citizens had to be protected against unjust regulations 
emanating from bureaucracies. Any legal absurdities arising 
from the judicial interpretation of a Charter could be 
corrected through the process of constitutional amendment. 
In response to those Premiers who considered a Charter of 
Rights to be a break with our British parliamentary traditions, 
Mr. Chretien pointed out that as part of her membership in 
the European Community, Great Britain falls under the Charter 
of Rights governing the Community. He expressed particular 
satisfaction with Ontario's decision to support the entrench
ment of minority language rights. Additionally, he hoped 
that Quebec would see fit to support entrenchment of language 
of education rights so as to remove what Mr. Chretien consi
dered unfortunate aspects of recent language legislation in 
that province. 
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117. Mr. Hatfield took issue with the arguments put forward 
by Manitoba and Saskatchewan, stating that the constitution 
itself limits the freedom of Parliament, legislatures and 
the people. Additionally, he criticized the practice of 
looking to other countries as examples, when advancing 
arguments pertaining to constitutional matters. Mr. Hatfield 
went on to say that it was his belief that the people of 
Canada wanted their rights safeguarded in the constitution; 
there were too many examples of past violations of those 
rights. Furthe rmore, the tendency on the part of politi
cians to follow the perceived drift of public opinion rather 
than their own best judgment constituted a growing threat to 
fundamental freedoms. Mr. Hatfield endorsed the entrenchment 
of language of education rights, but could not see why the 
phrase "where numbers warrant" should be included. He felt 
it necessary to point out that despite criticisms of Quebec's 
language legislation, minority language rights were better 
protected there than in any other province. 

118. Mr. Hatfield went on to assert that arguments as to whether 
or not the rights of Canadians should be protected in the 
courts were in vain because the Sandra Lovelace case would 
highlight Canada's adherence to the International Covenant 
of Human Rights. With respect to the argument that entrench
ment constituted a restriction of rights, Mr. Hatfield 
stated that courts did not remove power from anyone; they 
merely defined powers and their limits. He took issue with 
Saskatchewan's assertion that entrenchment would render 
minorities powerless; in Mr. Hatfield's view, citizens 
could more easily change laws through the courts than by 
pressuring elected representatives. Mr. Ha tfield concluded 
by stating that in these uncertain times, the entrenchment 
of rights constituted a particularly urgent priority. He 
committed his government to the entrenchment of rights, 
while registering his disagreement with some of the wording 
in the federal draft. 

119. Mr. Levesque began by stressing the importance he attached 
to this topic, particularly in the light of those aspects 
of the proposed Charter which directly affected Quebec in 
the areas of culture and education. He thanked Mr. Hatfield 
for his complimentary remarks regarding the protection of 
minority linguistic rights in Quebec. The Quebec govern
ment's basic point of departure on this issue consisted of 
the view that fundamental rights were not actually in 
danger in Canada and that entrenchment would not render 
those rights more secure. In Mr. Levesque's view, the 
Quebec Charter of Rights and Freedoms provided Quebecers 
with the most complete protection in Canada. The Charter 
has, with one or two exceptions, had primacy over all 
subsequent laws. Mr. Levesque explained that in those 
exceptional cases his government had seen fit to go outside 
the Charter in order to enhance rights. In his view, the 
evolutionary flexibility inherent in the provincial charters 
provided a better means of enhancing the quality of life of 
Canadians than did constitutional rigidity. Mr. Levesque 
cited a number of areas where he felt that entrenchment 
would place progressive legislation in jeopardy. Moreover, 
entrenchment would complicate relations between levels of 
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government. Finally, notwithstanding the totalitarian 
temptations referred to by Mr. Hatfield, Mr. L§vesque agreed 
with Mr. Blakeney's view that even with entrenchment, courts 
would be helpless in the face of an anti-democratic drift 
in society-at-large. 

120. Mr. Levesque went on to cite arguments against entrenchment 
put forward by eminent jurists and the Quebec Council on 
the Status of Women. On the subject of his goverrunent's 
educational and linguistic policies, he emphasized Quebec's 
predicament by virtue of its linguistic and cultural 
uniqueness within North America. He defended Bill 101 and 
reiterated his government's willingness to soften the legis
lation, contingent upon reciprocal action being taken in other 
provinces. Emphasis was placed on the fact that provisions 
for minority language education in Quebec remain superior to 
those existing in other provinces. 

121. Mr. Davis briefly added to his earlier remarks by specifying 
that although he regarded the educational mechanism as 
central to any discussion of culture and fundamental rights, 
his government could not accept proposals in the federal draft 
which would entail the institutionalization of bilingualism 
within the province of Ontario. 

122. The Attorney General for British Columbia began by associating 
his remarks with those made by Mr. Lyon. He argued that 
not only would liberties not be better protected by entrench
ment but that a Charter might indeed limit, rather than 
enhance, the freedoms of Canadians. One of the ·Principal 
flaws inherent in entrenchment would, in the Attorney General's 
mind, be the difficulty of draftsmanship, specifically the 
precise definition of fundamental freedoms. With respect to 
Mr. Trudeau's recounting of past violations of freedoms, the 
Attorney General argued that such instances were eventually 
corrected without resorting to the cumbersome process of 
constitutional amendment. Additionally, entrenchment would 
entail a move away from the most fundamental principle upon 
which Canada was founded, namely, the sovereignty of Parliament. 
Returning to the argument concerning past violations of basic 
rights in Canada, the Attorney General argued that one could 
point to other countries where a Bill of Rights had been used 
to diminish freedoms. Finally, he registered his apprehension 
concerning the potential politicization of the judiciary 
as a result of entrenchment. 

123. The Minister of Science and Technology and Minister of the 
Environment of Canada indicated that he was disturbed by the 
apparent complacency on the part of some governments regarding 
Canada's past record on basic human rights. He argued that 
not all questions lend themselves to solution by simple 
parliamentary majorities because of the need to protect the 
rights of minorities. These rights would be best protected 
by the rule of law as expressed through the court system. 
The Minister stated that the essence of the question at hand 
was whether to protect rights by lobbying or through litigation. 
He maintained that the people of Canada would prefer the 
latter route. 

124. Mr. MacLean asserted that an entrenched Charter of Rights 
would weaken both parliamentary democracy and the rights of 
Canadians. Entrenchment, he argued, would congeal all future 
rights in the mold of 1980. Entrenchment, therefore, would 
imply that civilization was unlikely to achieve greater 
heights. He reiterated that his government's position was one 
of principle and not a bargaining lever. Mr. MacLean concluded 
by arguing that any attempt to forecast what decisions future 
legislatures or Parliaments should come to, and then to entrench 
them, was a dangerous one. 



- 28 -

125. Mr. Buchanan began by alluding to the legacy of common law 
and Canada's British heritage, stating that his government 
saw no disadvantage to non-entrenchment. He pointed out 
that particularly over the past twenty-five years, Nova 
Scotia's legislative program had moved steadily in the 
direction of extending human rights. His government was of 
the opinion that by bypassing the primary role of the 
provinces in certain areas, the entrenchment of rights in 
a general Canadian constitution might pose a threat to 
freedoms presently enjoyed by Canadians. Mr. Buchanan went 
into considerable detajl in outlining specific pieces of 
legislation that have served to expand the rights of Nova 
Scotians. He indicated his government's intention to intro
duce as quickly as possible legislation to protect the 
linguistic rights of the Acadians in the Acadian districts 
of Nova Scotia. 

126. Mr. Peckford expressed support for the entrenchment of 
fundamental freedoms and democratic rights. However , his 
government had serious reservations concerning other areas. 
He took issue with those who had argued that the Supreme 
Court would be necessarily guided by the experiences of 
courts in other countries. Mr. Peckford maintained that 
the Supreme Court would instead draw on its distinctively 
Canadian intellectual orientation, history and traditions . 
Reference was m~de to a proposal made two years ago by the 
current Newfoundland Minister of Mines involving a require
ment that the Supreme Court include in any decision pertaining 
to fundamental freedoms or democratic rights an explanation 
of the policies and precepts which led to that decision. 
With respect to these negotiations, Mr. Peckford expressed 
the hope that First Ministers would not be utilizing a 
score-card approach to assessing the progress of the talks. 
Additionally, he underlined the purpose of this conference 
which was to try and reach a consensus on the twelve items. 
Because of this, the majority, in Mr. Peckford's view, had 
to rule. Accordingly, Mr. Peckford was prepared to bow to 
the majority on the issue of entrenching rights. 

SECRETARIAT NOTE: Following the above presentation of the general 
views of governments on an extrenched Charter of Rights, 
there followed a review of each of the categories of rights 
contained in the federal proposal. 

127. Mr. Lyon indicated that it would be difficult for those 
governments opposed to entrenchment of any kind to partici
pate in this discussion. The Chairman explained that it was 
his hope that such a discussion would allow Premiers opposed 
to entrenchment in general to agree to a particular form of 
entrenchment. He stipulated that he would be using the 
revised discussion draft of the proposed federal Charter of 
Rights, dated September 3, 1980. Difficulties over the 
wording of the draft could be referred to officials. 

128. Entrenchment of sections pertaining to Fundamental Freedoms 
was approved by Ontario, New Brunswick and Newfoundland. 
All governments were prepared to entrench the sections 
pertaining to Democratic Rights except Manitoba, which 
reiterated its difficulty with the basic principle of 
entrenchment. In response to Manitoba ' s position that 
Democratic Rights are already protected by provincial statute, 
Mr. Trudeau pointed out that Section 92(1) of the BNA Act 
empowered legislatures to change their constitution by a 
majority vote and that this was not sufficient protection. 

129. Entrenchment of the sections pertaining to Legal Rights was 
approved by New Brunswick and Ontario. Ontario indicated 
that it had difficulties with the wording in sections 6,7, 
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8, lO(b) and (d). The phraseology utilized had not been put 
to the test of the courts and in Ontario's view the 
Parliament of Canada had a responsibility to clarify the 
wording of these sections. Mr. Trudeau indicated that work 
could continue on clarifying the language contained in the 
draft. Saskatchewan registered its opposition to entrench
ment of Legal Rights, but wnet on to say that with respect 
to any redrafting that might take place, they would suggest 
the deletion of Section 25 and the placing of a non obstante 
clause under Legal Rights. 

130. Six governments gave their views on the sections pertaining 
to Mobility Rights: 

1. In answer to Ontario's apprehension concerning 
the possibility that Section 14(3) (a) might be 
used to strike down provincial legislation regarding 
self-governing professions, Mr. Trudeau assured 
Ontario that this was not the intention of the 
draft. He suggested a redrafting of the section. 

2. Prince Edward Island expressed its opposition to 
Section 16(2) (b) of the previous draft affecting the 
provinces' right to make laws restricting m¥nership 
and use of land. Prince Edward Island indicated 
that it would insist on the inclusion of a 
non obstante clause if the draft at hand was 
accepted by other governments. Canada indicated 
that it considered Prince Edward Island ' s 
point concerning a non obstante clause to be a 
constructive one. New Brunswick expressed its 
support for Prince Edward Island's position. 

3. Newfoundland reiterated that it was not prepared 
at that time to support the entrenchment of any
thing other than Fundamental Freedoms and 
Democratic Rights. It suggested that discussion 
of sections 6 onward be set aside and continued 
among governments over the next several weeks 
or months until such time as some sort of con
sensus could be reached. Newfoundland stressed 
that certain affirmative action programs were 
essential for a province's development and that 
national goals could not be allowed to extinguish 
equally laudable regional goals. 

4. Alberta indicated that it had received the 
revised document that morning and therefore had 
difficulty discussing Mobility Rights at this 
time. Additionally, Alberta preferred to reserve 
on the question of whether rights of this nature 
should be in the constitution until the discussion 
on "Powers over the Economy". 

5. New Brunswick suggested that an attempt could be 
made to approach the drafting of mobility provi
sions in a more contemporary manner as opposed 
to a reliance on restrictive legal wording. If 
Mobility Rights were set down as a guidepost, as 
something to be worked toward, a greater degree 
of agreement miqht be achieved. 

6. Canada expressed sympathy with the concerns 
expressed by Newfoundland and New Brunswick and 
suggested that certain problems could be solved 
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by redrafting. However, it appeared that govern
ments would have fewer difficulties with wording 
concerning the division of powers; there was more 
difficulty with wording when it came to protecting 
the rights of citizens. 

131. With respect to the entrenchment of Non-Discrimination Rights, 
Alberta indicated that provincial legislation already pro
tected those rights. Ontario expressed some hesitation 
regarding the wording of the draft as it might affect clubs, 
fraternal organizations and other situations which might lead 
governments to involve themselves in issues between citizen 
and citizen as opposed to between government and citizen. 
New Brunswick expressed similar concerns. 

132. Saskatchewan provided an example of some of the complications 
which could arise from the wording of the Charter. Canada 
underlined that the intent of the sections under discussion 
was to prevent governments from discriminating and that 
redrafting could iron out any difficulties. 

133. With respect to Section 16, the entrenchment of Official 
Languages, it was recognized that only the federal govern
ment was implicated. 

134. With respect to the entrenchment of Language Rights, the 
Chairman initially specified that First ~1inisters would be 
discussing language rights with respect to Parliament and 
legislature but later in the course of the exchange, at the 
suggestion of Alberta, extended the discussion to education, 
official agencies and head offices. Mr. Davis stated that 
his government could not accept institutionalized bilingualism 
within Ontario. He pointed to the progress made in Ontario 
over the years on a number of fronts and stressed that 
emphasis should be placed on the educational system in the 
promotion of bilingualism. Mr. Davis was prepared to accept 
the entrenchment of bilingual educational services where 
numbers warranted. Mr. Hatfield registered his approval of 
the administrative arranqements undertaken by many provinces 
with regard to the provision of French-language services 
but emphasized that there is a difference between legislating 
such arrangements and having a constitutionally enshrined 
right. He concluded by asserting that entrenchment was 
inevitable. Mr. Lougheed and Mr. Bennett stressed their 
strong multicultural traditions and emphasized that their small 
French minorities would benefit more from legislative actions 
than from constitutional guarantees. Mr. Blakeney felt that 
Language Rights were not only a matter of responding to groups 
within a province but in a wider sense constituted part of 
the "confederation bargain''. Accordingly, Saskatchewan would 
be' amenable to the incorporation of some language guarantees. 

135. Mr. Lyon repeated his oft-stated support for Mr. Blakeney's 
view that the question of Language Rights was different 
f rom those of Fundamental, Legal and other Rights. Mr. Lyon 
suggested that the federal government amend Section 133 of 
the BNA Act in order to reflect the reality of the Off1cial 
Languages Act. In support of his stand against entrenchment 
of educational guarantees, he noted that his government 
already provided for the availability of education in French, 
where numbers warrant. Mr. Levesque gave his view of the 
French fact in North America and gave historical and 
sociological justification for Bill 101. He suggested that 
Bill 101 was essential to the survival of this French fact 
in Quebec a nd indicated that the federal proposal would 
threaten the aspirations of Quebec. 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

- 31 -

136. Mr. Trudeau made a number of comments concerning the positions 
taken by the provinces regarding the proposed federal Charter 
of Rights. He stated his conviction that the advent of an 
entrenched Charter was only a matter of time and that Canada 
was already bound by the U.N . Charter. He argued that if such 
matters as equalization were to be placed within the constitu
tion, then a Charter of Rights would seem equally suitable. 
He noted that opponents of entrenchment had not argued that 
the wording would be too difficult for such items as equal 
ization and that they were all quite happy to see equalization 
guaranteed by the Supreme Court. Similarly, provinces were 
adamant that all powers should be explicitly set down in the 
constitution, rather than go the route of administrative 
arrangements. On the subject of Language Rights, Mr. Trdueau 
expressed the hope that Section 133 of the BNA Act could be 
extended to jurisdictions other than Quebec and Manitoba. 
He provided two alternative scenarios, the first of which 
involved a continuation of a Canada made up of one essentially 
French-speaking province with the rest of the country speaking 
English. This scenario would , in Mr . Trudeau's view , eventu
ally split Canada in two along linguistic lines. The second 
scenario would involve approaching the question of Confedera
tion in the historical sense of a "bargain" between two 
founding peoples . This would involve constitutional guarantees 
of bilingualism. To this end, he solicited Quebec ' s support 
for the entrenchment of French language rights in other 
provinces . 

137. Provinces replied to the Prime Minister's presentation: 

1 . Quebec stressed the practicality of its 
"reciprocity" approach to linguistic bargaining 
with other provinces as opposed to the symbolic 
impact of entrenchment. 

2 . Manitoba reiterated its view that equality 
should be legislated in an evoluntionary manner 
and that its present system of rights was 
superior to any proposed Charter. 

3. New Brunswick reminded delegates of the dangers 
of assimilation of French minorities. 

4. Newfoundland stressed the underlying strength 
of parliamentary democracy and the need to 
reflect the diversity of needs in the country 
in any new constitution. 

5. Ontario reiterated its support for a Charter 
of Rights with educational guarantees wher e 
numbers warrant. 
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Agenda Item: Patriation and Amending Formula 

138. The Chairman introduced this agenda item by reminding 
First Ministers that Canada was the only independent 
country in the world incapable of amending its own con
stitution. He noted that next year would mark the 50th 
anniversary of the Statute of Westminster. Canadians had 
yet to agree to an acceptable amending formula. Last May, 
the House of Commons had unanimously agreed to a motion 
calling for patriation. The Chairman expressed his hope 
that the conference would agree with that position. 

SECRETARIAT NOTE: Following the Chairman's introductory 
remarks, Mr. Davis initiated a discussion concerning the 
conference timetable. First Ministers agreed to remain 

139. 

140. 

141. 

in Ottawa until Saturday, if necessary, to allow sufficient 
time for both public and private sessions. First Ministers 
then returned to the subject at hand. 

Mr. Davis expressed his support for patriation of the 
constitution, hopefully with an amending formula. He 
expressed his government's preference for the Victoria 
formula but was prepared to consider the Vancouver one. 
Mr. Davis stressed his flexibility on this issue; he 
maintained that there could never be a perfect amending 
formula. 

Mr. Levesque made three points concerning his government's 
stand on patriation. Firstly, patriation in itself did not 
constitute an answer either to the· needs or aspirations of 
Quebecers or to the promises made to Quebecers during the 
referendum. Quebecers had been promised fundamental changes 
in the character of federalism, not the "neutral gesture" 
as Mr. Trudeau had characterized patriation. Secondly, 
Mr. Levesque reminded First Ministers that the Quebec 
legislature had unanimously agreed to reject patriation as 
long as it was not part of a "package" of reforms 
constituting a framework for renewal of the Confederation 
contract. Mr. Levesque explained that his government was 
not demanding that a complete package be assembled this 
week, only that there be concrete evidence of progress. 
Finally, Mr. Levesque argued that simple patriation, devoid 
of a substantive package of reforms, would be dangerous 
because it might erode the fragile momentum for reform 
generated by the Quebec referendum. In his view, 
patriation, accompanied by a few essentially cosmetic 
measures, might create the false impression that the 
process of constitutional renewal was complete. This would 
cause long-standing frustrations in Quebec to again rise 
to the surface and, indeed, worsen. 

Mr. Bennett began by asserting that patriation should 
be treated -like all of the other items on the agenda; 
that is to say, discussed on its own merits and then dealt 
with as part of an achievable package devoid of any nega
tive allusions to possible unilateral action by the federal 
government. He noted that his government had originally 
advocated a regional approach to an amending formula. 
However, they had been persuaded by other governments of 
the advantages inherent in a provincial approach, particu
larly for the weaker provinces. As such, his government 
rejected the Victoria Charter in favour of the Vancouver 
formula. Mr. Bennett stressed the desirability of 
patriation being accompanied by an acceptable amending 
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formula and positive changes, including affirmation 
of resource ownership and a greater recognition of 
communication in the constitution and changes which 
would provide for efficient and responsive government 
for the people of Canada. 

Mr. Lougheed noted that his government's perspective 
on patriation had changed since the last First Ministers' 
Constitutional Conference held in February 1979. His 
government would support patriation subject to agreement 
on an amending formula, specifically the Vancouver one. 
He suggested that if First Ministers could not agree on 
such a formula, then they should consider patriation 
either with a well-specified and carefully drafted approach 
to unanimity and/or safeguards to ensure that the constitution 
would not be patriated in such a way as to increase the 
powers of the federal or provincial governments, thus 
ensuring the neutral character of simple patriation. 
Mr. Lougheed indicated that although his government had 
not gained anything of significance thus far at the 
conference (particularly in the area of resources), he 
was of the opinion that, considered in isolation, patriation 
would be of symbolic value to Canadians. Hence, his 
government was prepared to support such a move, subject 
to the above qualifications. In doing so, however, he was 
assuming that the Prime Minister would respond to any 
possible negative symbolic repercussions of simple 
patriation that might ensue in other provinces, particu
larly in the light of Mr. Levesque's remarks. Mr. Lougheed 
strongly advised against any unilateral action on the part 
of the federal government. Such action would, in his view, 
be not only contrary to the spirit of Confederation, but 
also a potential embarrassment for the British government. 
Finally, Mr. Lougheed proposed that, in keeping with the 
symbolic nature of patriation, the document could reside 
in Charlottetown. Such a move would reassure Canadians of 
the federal government's awareness of the nature of the 
federal state. 

Mr. Trudeau indicated that since Mr. Lougheed had invited 
h1m to present his interpretation of the Quebec view 
concerning patriation, and how this differed from 
Mr. Levesque's position, he would be happy to do so, 
particularly since Mr. Levesque had made several references 
to the referendum campaign, a campaign in which federal 
liberals from Quebec had actively participated. He began 
by agreeing with Mr. Levesque's observation that the federal 
government had, in the course of the referendum battle, 
promised Quebecers a renewal of the federalist system. 
Mr. Trudeau pointed out that the present round of confer
ences was concrete evidence of the federal government's 
desire to make good its pre-referendum promises to 
Quebecers. Simple patriation, he argued, was a neutral 
gesture only in a very specific sense: it did not affect 
the division of powers between the two levels of govern
ment. He also specified that far from placing the federal 
government in a position to act unilaterally in the area 
of constitutional change, patriation would oblige it to 
submit to an amending formula, whereas under the existing 
system, the federal government can petition the British 
government, with or without a provincial consensus. 
Mr. Trudeau went on to say that in another sense, patriation 
was not neutral: it would possess both symbolic and 
substantive value, particularly for Francophone Canadians. 
Patriation would transfer more power to the people in 
the area of language guarantees. 



- 34 -

Mr. Trudeau reminded the Premiers that at the Victoria 
Conference, seven provinces had agreed to entrench 
French language rights and three provinces had undertaken 
to pass legislation that went beyond the provisions 
identified for entrenchment. He noted that the successors 
to two of those three governments had yet to indicate 
that they were prepared to make similar concessions. 
Therefore, he urged that language rights be entrenched 
as part of a patriation package before further changes 
in governments eroded the gains made thus far. In 
response to Mr. Lougheed's query, Mr. Trudeau concluded 
by confirming that there were, indeed, two points of view 
emanating from Quebec on this issue. Those Quebec 
politicians involved in the provincial arena were 
principally concerned with obtaining as many concessions 
possible while Qucbec-based federal politicians were 
interested in Quebec as part of the larger ensemble and, 
in this regard, were promoting pan-Canadian minority 
Francophone and Anglophone language rights. 

144. Mr. Hatfield began by outlining what he felt were the 
fundamental distinguishing features of the Canadian 
system of government: the division of powers and 
relationship between the federal and provincial govern
ments, the respect for two languages and the principle 
of consent. He reviewed the history of failed attempts 
to agree upon an amending formula and concluded by saying 
that the time had come to compromise on this issue. He 
contended that the people of Quebec were not in agreement 
with the stand taken by their government regarding pre
conditions for their acceptance of patriation. As such, 
Mr. Hatfield supported the federal position. Although he 
preferred the Victoria Charter formula, he was prepared to 
support the Alberta proposal. Finally, in recognition of the 
expectations of the people of Quebec, Mr. Hatfield insisted 
that language guarantees be included in the patriation 
package and not left to administrative arrangements. 

145. Mr. Buchanan emphasized that he remained optimistic that 
First Ministers would be able to achieve some success in 
agre~ing upon a modest package of constitutional change. 
He hoped that his province's concerns would be similarly 
settled to the satisfaction of both levels of government 
either during the conference or in the near future. It 
was his government's belief that First Ministers should 
be able to agree upon patriation with an acceptable 
amending formula before the end of the conference. He 
stressed the importance of flexibility in this regard. 
The Nova Scotia government was of the opinion that the 
Vancouver consensus, with some amendments, was the most 
acceptable formula from the point of view of safeguarding 
Nova Scotia's interests. Mr. Buchanan maintained that 
patriation without an amending formula could be very 
counter-productive, leading to confrontation and non
co-operation. He felt that First Ministers could arrive 
at an acceptable amending formula in closed sessions. 

146. Mr. Peckford stated that his government continued to 
expect substantial change to result from this conference. 
In doing so, he was responding to a perceived mandate from 
the people of Newfoundland and Labrador to strike a new 
bargain based on equality of treatment and opportunity 
in Confederation and not merely to move the constitution 
from London to Canada. Mr. Peckford stipulated that 
patriation must not only be accompanied by an amending 
formula, but also by a measure of agreement on those 
substantive items on the agenda. He expressed his support 
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for the positions taken by Quebec and British Columbia 
on this matter. Mr. Peckford stipulated that any 
amending formula should contain the following features: 

1. it must reflect the principle that all provinces 
have equal constitutional status. Any regionally 
based formula was, therefore, unacceptable; 

2. a provision prohibiting the alteration of a 
province's boundaries without the consent of 
the province affected; 

3. a provision prohibiting changes affecting a 
province's natural resources, property or 
legislative jurisdiction; 

4. the amending formula itself cannot be changed 
without the unanimous consent of all provinces; 
and 

5. the amending formula should provide for change 
given the consent of Parliament plus two-thirds 
of the provinces representing a majority of the 
Canadian population. 

147. Mr. Blakeney argued that to say patriation is a symbolic 
act was not to say that it is meaningless. Patriation 
itself was not the issue at hand: the issue was how best 
to accomplish patriation and,in so doing, contribute to 
the process of nation-building. He expressed his concern 
about the possible development of "linguistic solitudes" 
in Canada, resulting in the eventual separation of Quebec. 
Accordingly, he gave his support in principle to the 
entrenchment of linguistic rights and indicated that he 
would be pleased to discuss specific terms. Mr. Blakeney 
supported Mr. Peckford's contention that First Ministers 
not only had to respond to the aspirations of Quebec, 
but that any package would, both in form and substance, 
have to respond to some of the aspirations of other regions. 
Because of the nature of the Canadian federation, 
Mr. Blakeney contended that any proposal for patriation 
without the broadest possible consensus would be counter
productive. As for an amending formula, Saskatchewan 
favoured a flexible one. Although his government preferred 
the Victoria formula, he realized that it had little 
support from other governments and was therefore prepared 
to consider other formulas. 

148. .Mr. Lyon suggested that it was imperative that this 
conference succeed in patriating the constitution with an 
amending formula, given the long history of failed attempts. 
He shared Saskatchewan's view that unilateral patriation 
would be totally inappropriate and irresponsible. Further
more, he felt that it would be similarly unwise for future 
amendments to be made in Canada until there is an acceptable 
amending formula. Manitoba favoured the Vancouver proposal, 
with some redrafting. Although from Manitoba's standpoint 
the formula was not free from problems, Mr. Lyon argued 
that no formula could be perfect. He maintained that 
difficulties with respect to the amending formula ought 
to be resolved in a matter or days or weeks, in order to 
ensure rapid patriation. 

149. Mr. MacLean cautioned against putting time limits on the 
resolution of this issue. He asserted that psychological 
errors had been made by many of the First Ministers during 
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the Quebec referendum, in that certain commitments had 
been made which implied winners and losers in the process 
of constitutional change. He took issue with Mr. Hatfield's 
remarks concerning the extent to which the Quebec govern
ment spoke for Quebecers. Mr. MacLean maintained that 
the government of Quebec is the prime spokesman for the 
people of Quebec. With respect to an amending formula, 
Mr. MacLean favoured the Vancouver consensus with the proviso 
that such a formula be adopted unanimously, given the fact 
that certain provinces would, through the adoption of such 
a formula, be giving up a veto power. 

Mr. Levesque indicated that he was disturbed by some of 
the comments made by the federal government and certain 
Premiers. He maintained that Quebecers had, on May 20, 
opted for genuine change within Confederation and not for 
the "neutral" patriation of a museum piece. Furthermore, 
the constitutional enshrinement of bilingualism would only 
be a "mirage" which also threatened to weaken or even 
contradict Quebec's language laws in the area of education. 

Mr. Trudeau indicated the federal preference for the 
Victoria amending formula, given that it was based on a 
regional, linguistic and numerical consensus. Additionally, 
it did not provide for the development of the checkerboard 
pattern of jurisdiction that could ensue from the Vancouver 
formula. He argued that fears concerning the possibility 
of the Victoria Charter formula permitting governments to 
"gang up" on one province were unfounded: he thought it 
unlikely that governments would want to rid themselves of 
their powers in order to deprive another province of that 
power. Finally, Mr. Trudeau suggested that any amending 
formula should refer to the sovereignty of the people; 
in such a way referenda could be held in order to override 
the federal government or a particular provincial govern
ment in the event of the exercise of a veto. 
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Agenda Item: Powers over the Economy 

152. The Chairman introduced this item by outlining his govern
ment's position that the free movement of people, qoods, 
services and capital across Canada was not adequately 
guaranteed in the present constitution. He noted that 
Section 121 of the B.N.A. Act prohibited customs duties 
and border taxes between provinces but did not prohibit 
non-tariff barriers~ He reminded First Ministers that 
federal representatives to the CCMC meetings held this summer 
had maintained that Canada did not possess the kind of 
guarantees of a common market found in other federations, 
as well as in the European Economic Community and GATT. 
Accordingly, the federal government wanted an affirmation 
of those guarantees within a new constitution. Such 
guarantees would not, in Mr . Trudeau's opinion , serve to 
strengthen federal powers; if provinces were deprived of 
the use of certain non-tariff barriers between one 
another , certain federal measures other than affirmative 
action program5 that discrbminated between regions would 
be affected as well . 

153 . Mr. Davis expressed support in p r inciple for the strength
ening through the constitution of economic ties within 
Confederation. It had been his understanding from the 
CCMC sub-committee report that there had been general 
acceptance in principle for the strengthening of the 
economic union. He observed that over past years, the 
incidence of various restrictive practices by provincial 
governments had increased, threatening to balkanize the 
Canadian economy. Mr. Davis agreed with the federal 
position that the principle of an economic union ought to 
be enforceable. He suggested that some sort of intergovern
mental forum, perhaps related to a revised Upper House, 
could establish guidelines or in some other way supplement 
court action. He emphasized that any such entrenchment 
should not prevent the enactment of affirmative action 
programs. 

154. The Minister of Finance for Quebec informed First Ministers 
that a National ~ssembly comm~ttee had studied the first 
federal draft perta~ning to amendments to Sections 91(2) 
and 121 and had found that draft unacceptable. He argued 
that the basis of the federal proposals was that discrimin
ation was necessarily a bad thing . He countered that to 
govern was to discriminate : the favouring of a particular 
region or group of people exemplified this general principle. 
The Minister cited examples of "positive" discrimination 
on the part of the Quebec government, including hiring 
practices on James Bay construction sites and tax exemptions 
for Quebecers investing in Quebec-based companies. He 
asserted that the federal government also discriminated 
between provinces, for example in the area of freight 
rates. He disputed the "idyllic" portrayal of non
discrimination provisions in other jurisdictions, referring 
to the purchasing policies of many U.S. states and exceptions 
to non-discrimination clauses in effect in the European 
Community. On balance, he contended, Canadian experience 
compared quite favourably with these other jurisdictions. 
He concluded that the federal proposals could, for all 
practical purposes, threaten the powers of the provinces 
in the area of economic development . Referring to the 
inclusion of the qualification "unduly restrict'', 
he contended that the use of that Phrase in anti-trust 
legislation had resulted in jurisprudential chaos. 
Therefore, the Minister felt that the application of 
such a term to provincial development policies would be 
highly imprudent . He argued that the Canadian economy 
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could best be strengthened by approaching problems 
individually (for example, by a strengthening of anti
combines law and better co-ordination of foreign borrowings) 
and not by the use of abstract principles which ran the 
risk of stymieing provincial initiatives. The Minister 
found the Saskatchewan proposals with respect to an economic 
union worrisome despite the absence of provisions for 
enforceability: provinces, he argued, would find themselves 
in the awkward position of constantly acting in contra
vention of such principles. In his concluding remarks, 
the Minister framed the question of an economic union in 
the specific context of Quebec. He made mention of Quebec's 
unique manpower problem rooted in the linguistic distinct
iveness of that province within North America. Framing 
the problem of economic development within the context of 
federal-provincial relations, he noted that the federal 
government was often forced to discriminate between regions 
and that it was the obligation of provincial governments to 
deal with adverse consequences of such policies. 

155. Mr. Hatfield informed First Ministers of the 
representations that had been made to him by members of 
agricultural and industrial groups in his province. He 
maintained that the federal proposals would threaten New 
Brunswick's mining and agricultural sectors. Additionally, 
his province had found it necessary to take steps to 
protect construction and other industries suffering from 
small markets, low volume and reduced profit margins. He 
argued that in order to provide jobs for the people of New 
Brunswick, his government required policy instruments 
capable of overcoming the disadvantages stemming from a 
national policy which had historically favoured Central 
Canada. Mr. Hatfield emphasized that he was prepared to 
support a common market with a minimum of restrictions 
providing that governments sat down and analysed, over a 
possibly lengthy period of time, the probable impact of 
any provisions on all aspects of the economies of provinces. 
He alluded to market distortions already in place which 
favoured the Ontario economy, most notably the low price 
of western oil and gas. He concluded by stating that his 
government supported the general principle of an economic 
union, but not at the expense of New Brunswick's fragile 
economy. 

156. The federal Minister of Justice, Mr. Chretien, argued 
that all levels of government must take into account 
changing international realities, most notably Canada's 
commitment to abide by the results of GATT negotiations. 
With respect to Section 121, the Minister explained that 
the federally proposed amendments would not preclude 
affirmative action: the federal government simply wanted 
to prevent the growing acceptance of a concept of provincial 
citizenship. In reply to the Quebec position, Mr. Chretien 
informed the Quebec Minister that the term "unduly" had 
been used in the first federal draft but had been removed 
from the subsequent ones. Additionally, he questioned 
why the Quebec government seemed unwilling to at least 
agree to the adoption of those measures related to the 
preservation of an economic union as outlined in its white 
paper on Sovereignty-association. The Minister went on to 
point out that discrimination by one province would invite 
retaliation by another; in the long run, the more powerful 
provinces would win any such economic war. He concluded 
by arguing that any sense of short-run urgency triggering 
provincial protectionism must be balanced against the 
longer-run requirement of achieving greater productivity 
in Canadian industry. 
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157. Mr. Bennett stated that while the principle of freedom 
of movement of goods, services, capital and people sounded 
laudable, governments had to balance that principle against 
regional realities. He stressed the fact that Canada was 
not a compact, homogeneous country; its uniqueness posed 
a number of problems not amenable to a central solution. 
Mr. Bennett went on to assert that despite the phasing-in 
of GATT tariff reductions, federal policies would continue 
to impose a burden on western consumers of non-competitive 
manufactured goods produced in Central Canada. In this 
regard, he echoed the comments of others regarding dis
criminatory freight rates. Not only had British Columbia 
been deprived of the opportunity to establish a manufacturing 
base comparable to Ontario's, but British Columbia, like 
Ontario, had to make equalization payments to other provinces. 
He argued that because of this state of affairs, the 
people of his provinces suffered a "double aggrievement". 
He also highlighted the federal government's refusal to 
recognize British Columbia's dividend tax credit on the 
grounds that it was discriminatory. In a similar vein, 
he noted the criticism directed at his government because 
of its opposition to Canadian Pacific's bid to acquire 
control of MacMillan Bloedel. He argued that both measures 
were designed to strengthen the economy of British Columbia, 
but not at the expense of the rest of Canada. He maintained 
that the federal natural gas export tax would constitute a 
form of diRcrimination stemming from the extraction of 
"astronomical" revenues from only two provinces. With 
respect to the mobility rights of Canadians, Mr. Bennett 
asserted that migration from other parts of Canada to 
British Columbia demonstrated his province's commitment 
to the protection of those rights. He concluded by stating 
that the principles enunciated in the federal proposals, 
however laudable, could not be used to frustrate the 
aspirations of "have" and "have-not" provinces, alike. 
Because of this, Mr. Bennett rejected the federal proposals. 

158. The Minister of Education for Prince Edward Island 
expressed his government's general support for the views 
expressed by British Columbia, New Brunswick and Quebec. 
He reminded First Ministers that principles must be applied 
to the exigencies of the real world. Additionally, his 
government had difficulty in accepting the principle that 
only the federal government would have the riqht to 
intervene in certain areas of economic life in Prince 
Edward Island. The Minister made two additional points. 
Firstly, he did not believe that the various social and 
economic communities comprising Canada would be willing to 
relinquish entirely to the courts the right to make certain 
social and economic decisions. He felt that an economic 
balkanization of Canada would not occur if a spirit of 
mutual respect, goodwill and fairmindedness prevailed. In 
this regard, he alluded to the importance of Canada's 
central institutions. Secondly, it was the Minister's 
belief that the concept of an economic union was in itself 
discriminatory: it discriminated in favour of the 
economically powerful due to its adherence to the "dogma" 
of the economy of scale. He believed that many provinces 
would suffer in the event of a rigorous pursuit of an 
economic union. Despite the federal Minister's remarks 
concerning the legitimacy of affirmative action programs, 
his government was reluctant to allow the courts to decide 
what was permissible. Finally, on the question of equal
ization, the Minister echoed his government's view that, in 
some ways, equalization constituted a repayment for the 
adverse effects of certain national policies. He concluded 
by stating that although his government could support the 
federal proposal to some extent, it still had serious 
reservations. 
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159. Mr. Lougheed asserted that Alberta's record attested to 
his province's commitment to the Canadian economic union. 
In this regard, he referred to his government's raising 
of the issue of procurement policies with fellow Premiers 
in 1978. He argued that there was not any threat to the 
Canadian economic union that would warrant the adoption of 
the federal proposals. He did, however, see some merit 
in the Saskatchewan proposals regarding the articulation 
of the principle in terms of an undertaking or acceptance 
of the concept. He maintained that the legitimacy of 
certain positions taken by western provinces should be 
recognized in the light of their acceptance of the kinds 
of penalties imposed upon western consumers. Mr. Lougheed 
expressed his government's concern that the empowering 
of courts to strike down provincial measures conflicted 
with the concept of ten unique provinces building on their 
respective strengths in order to enhance the prosperity 
of Canada as a whole. He argued that First Ministers' and 
Premiers' conferences constituted the best forums for 
the co-ordination of economic policies. He urged that the 
position taken by most of the provinces on this matter be 
recognized as being the more appropriate direction for 
Canada, both in economic and constitutional terms. 

160. Mr. Buchanan agreed with the "motherhood" principle of 
an economic union. However, he underlined the importance 
of taking regional differences into consideration, 
particularly with regard to the situation in the Maritime 
provinces. He maintained that the economic gap between 
the Maritimes and Central Canada would continue 
to widen untiJ the federal government recognized 
regional differences and the resources of the Maritime 
provinces were expanded and developed with control and 
revenues accruing to the provinces. Mr. Buchanan criticized 
the influence of the Foreign Investment Review Agency in 
Nova Scotian economic affairs, stating that it blocked 
badly needed investment. He mentioned his government's 
10% preference policy for Nova Scotian goods and services 
and argued that freight rate policies served to undermine 
Nova Scotia's potential competitive edge in Central 
Canadian markets. He reaffirmed his province's support 
for affirmative action policies. Mr. Buchanan concluded 
by statinq that,subject to the above comments, he · agreed 
with the federal proposal. 

161. Mr. Peckford stated that his government was of the opinion 
that the federal government already had sufficient powers 
to protect the economic union under Sections 91(2), 
92(10) (c) and 121 of the BNA Act; the federal government 
had simply not adequately discharged the duties stemming 
from those powers, notably with regard to the transmission 
of Newfoundland's hydro-electric power through Quebec. 
Mr. Peckford was of the view that the problems encountered 
with existing federal powers caused skepticism as to the 
desirability of granting additional powers. He went on to 
argue that in the light of the prevailing international 
prices for oil and gas, the federal government's domestic 
pricinq policies were inconsistent with its position 
concerning the recognition of changing international 
realities as they affected the Canadian economic union. 
Referring to affirmative action proqrams, Mr. Peckford 
cited some examples of federal-provincial co-operation in 
this area and asserted that there were certain "catch-up" 
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programs which did not detract from the concept of an 
economic union. He underlined his government's commit
ment to the concept of true value for resources. Summing 
up, Mr. Peckford endorsed the Saskatchewan proposal for 
enshrining the maintenance and promotion of an economic 
union within the constitution. With respect to enforcement, 
he indicated his government's willingness to discuss some 
possible combination of a political body and courts, in 
addition to continuing discussions on the subject in forums 
such as the First Ministers' Conference. 

162. Mr. Blakeney outlined a number of legal points concerning 
proposed amendments to Section 91 that required clarifica
tion. Aside from some difficulties with legal wording, he 
expressed general support for the federal proposals in the 
areas of competition and product standards. With respect 
to the regulation of trade and commerce, his government had 
reservations concerning the inclusion of the ambiguous term 
"capital" in the proposed new subsection intended to clarify 
the phrase "regulation of trade and commerce". The use of 
the word "capital" could similarly create difficulties with 
respect to existing provincial control of Caisse populaires 
and Credit Unions. Accordingly, until these concerns had 
been resolved, the Saskatchewan government was not prepared 
to agree to the federal proposals with respect to trade 
and commerce. Concerning mobility rights, Mr. Blakeney 
thought it inappropriate to incorporate in a charter 
rights for corporations to buy and sell assets. With 
respect to the broader issues raised by Section 121, he 
underlined his province's wish to secure and improve the 
economic union, but not to the exclusion of all other 
economic and social goals. He noted that not all measures 
that would restrict the mobility of labour were bad, 
notable examples being affirmative action programs and 
unemployment insurance. He noted that the only factors 
impeding the mobility of people, goods, services and capital 
touched upon by the federal proposal concerning Section 121 
were those defined in terms of provincial boundaries, 
whereas in reality there existed an extensive list of items 
which impeded the economic union. He asserted that the 
concept of an economic union was, in a sense, a mythical 
one, because perfect competition did not exist. He argued 
that a code of permissible practices was required. There
fore, First Ministers should not agree to insert in the 
constitution the federal proposal concerning Section 121 
but should instead simply agree to inserting a provision 
indicating their pursuit of an economic union, and possibly 
include in their agreement any further steps to be taken 
in this regard. Mr. Blakeney made a final point concerning 
the courts. He maintained that federal attempts to allay 
fears concerning the possible vulnerability of certain laws 
passed in his province were pointless, because under the 
federal proposals, judges would be making those decisions. 
He expressed his misgivings about the fact that judges would 
be called upon increasingly to make decisions in new and 
controversial social areas. 

163. The Minister of Finance and Minister of Energy and Mines 
for Manitoba expressed concern over existing barriers to 
trade between provinces since these barriers hampered the 
Manitoban manufacturing sector. However, he characterized 
these barriers as being part of a larger problem: that of 
the failure of the eleven governments to harmonize economic 
policies. He also noted that many of these barriers 
addressed legitimate regional, social and economic concerns 
and that the federal proposals would increase federal 
powers in such a way as to impair such provincial 
development initiatives. The Minister registered his 
support for the Saskatchewan proposal and opposition to 
the suggested federal amendments to Sections 91(2) and 121 
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of the BNA Act. He reminded First Ministers that at the 
Premiers' Conference held in August, the provinces had 
agreed to examine government procurement policies, capital 
projects and enhanced co-operation. He called for greater 
federal-provincial-regional collaboration and argued that 
in the absence of such co-operation, there could be no 
justification for the ''drastic and fundamental" changes 
embodied in the federal proposals. 

164. A discussion initiated by the federal Minister of State 
for Economic Development followed, during which the following 
views were expressed: 

1. Canada emphasized that it was most concerned over 
policies whereby the provincial border was the 
basis for discrimination, and asked if the 
provinces could agree in principle to an improve
ment of the economic union and to possible 
enforcement arrangements involving a political 
tribunal or the mandate of a revised Upper House. 

2. Quebec underlined the support expressed by all 
First Ministers for an economic union but pointed 
to examples where discriminatory measures enacted 
by Quebec had enhanced dynamic efficiency in 
industry. Serious disputes between provinces 
had arisen but had been resolved in a reasonable 
manner. 

3. Ontario indicated satisfaction with the support 
expressed for the principle of an economic 
union, referring to Ontario's record in this 
regard and touching upon some of the legacies of 
Canadian economic history. 

4. New Brunswick was prepared to support the principle 
of an economic union but stipulated that govern
ments would have to arrive at agreements utilizing 
a sectoral approach. New Brunswick also reiterated 
its desire to see language of education rights 
entrenched. 

5. Mr. Trudeau noted that all ten provinces had 
agreed to the principle of an economic union but 
that seven thought that discrim1nation was, in 
practice, necessary. He noted the need for more 
give and take in these negotiations, and indicated 
that a statement of principle by itself would not 
be acceptable to the federal government. 
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Agenda Item: The Preamble/Principles 

165. The Chairman raised two items of concern to the federal 
government with respect to a statement of principles. 
Firstly, it was felt that the suggested phrase "provinces 
freely united" implied that Canada was no more than a 
union of the provinces. Secondly, Francophones outside 
Quebec had expressed their objection to one text used 
to describe the distinct French-speaking society. In 
response to a question from Mr. Lougheed, the Chairman 
confirmed that a clause covering native rights was 
already included in the preamble under consideration and 
was being reviewed by native leaders. 

166. Mr. Hatfield stated that he was satisfied with both the 
Quebec and the Manitoba drafts. He indicated that he was 
not uncomfortable with the wording "freely united"; 
he interpreted the phrase to mean that Canada adheres to 
the doctrine of self-determination as enunciated by the 
United Nations. Referring to the Quebec referendum, he 
emphasized that the decision to remain Canadian was a 
free one, indicative of Canada's maturity. However, the 
phrase "freely united" should be refined if it was inter
preted to denote something less than a nation. Mr. Hatfield 
stated that French-speaking residents of New Brunswick 
could accept wording implying that Quebec was a centre 
of gravity for the French-speaking people, but not the 
repository of political power for Francophones outside 
Quebec. He suggested that First Ministers deal with this 
problem in private session. In closing, he again stressed 
the need to entrench linguistic rights. 

167. Mr. Levesque referred First Ministers to the Quebec 
proposal being distributed at that time. With respect 
to the wording "provinces freely united", he argued that 
the referendum had underscored the right of the Quebec 
people to self-determination. He asserted that Quebec 
was unquestionably a nation unto itself. With respect to 
wording, Mr. Levesque felt that in a democratic society, 
elaborate legal definitions were unnecessary; a simple 
reference such as the one suggested would suffice. 
Furthermore, not to use the word "provinces" in conjunction 
with "freely united" constituted an avoidance of reality. 
With respect to the phraseology "centred in, but not 
confined to Quebec" found in the CCMC report, Mr. Levesque 
considered it inadequate in that it did not properly take 
into account an emerging Quebec identity, particularly 
among the young in that province. Additionally, the 
suggested wording did not, in his view, accurately reflect 
the duality which lay at the base of Confederation. 
Consequently, the Quebec government suggested the following 
wording: "recognizing the distinct character of the people 
of Quebec which, with its French-speaking majority, con
stitutes one of the foundations of the Canadian duality". 

168. The Minister of Intergovernmental Affairs for Ontario 
questioned the use of a dry, legalistic document as a 
preamble. He contended that a preamble should serve as 
an inspira tion to the people of Canada. Furthermore, his 
government rejected the notion of including any references 
to self-determination. As an example of what he had in 
mind, the Minister r e ad to the conference a draft preamble 
first circ ulated a t the 1971 Victoria Conference and 
recently redrafted by a citizens' advisory group on 
Confederation. 
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169. The Attorney General for Newfoundland proposed that the 
following items be included in any preamble: 

1. reference to Canada as a federal state; 

2. the concept of provinces freely united; 

3. the distinct nature of Quebec society 
constituting the basis of duality in Canada; 

4. reference to the constitutional monarchy; and 

5. recognition of the contribution of the native 
peoples. 

170. The Minister of Intergovernmental Affairs for British 
Columbia considered the draft before First Ministers to 
be a good point of departure. He noted that it had not 
yet been resolved whether this preamble was going to be 
substantive or purely inspirational in nature. He 
suggested that once First Ministers reached consensus on 
the preamble, eminent writers ought to be entrusted with 
the final draft so as to enhance its inspirational nature. 

171. The Attorney General for Prince Edward Island argued 
that the preamble ought to be brief, unadorned and possess 
a modicum of dignity and good form. He was not particu
larly concerned that the document might not, as he put it, 
be "the subject of memorization". The Minister saw no 
difficulty with the phrase "remain freely united" in that 
he considered the principle of self-determination to be 
an integral part of Confederation. Additionally, he 
informed First Ministers of the suggestion he made during 
the CCMC meeting that the preamble to the Diefenbaker Bill 
of Rights be given serious consideration. One of its 
advantages consisted of the fact that it had received some 
judicial review over the past twenty years. Finally, he 
reminded First Ministers of his Premier's intention to 
call a special session of the legislature of Prince 
Edward Island to debate the matters determined at this 
conference, and to pass appropriate resolutions. 

172. Mr. Blakeney felt that a preamble should be an educational 
document and that he would accept any text that met with 
the view of the other First Ministers. 

173. Mr. Trudeau noted that it appeared as if the two problems 
outlined in his opening remarks remained unresolved. 
With respect to the phrase "provinces freely united", he 
indicated that there were two distinct points of view on 
this matter: on the one hand, the federal government, 
Ontario and New Brunswick were arguing that ultimately 
the people of Canada were creating the constitution. 
Quebec, Newfoundland and British Columbia appeared to be 
implying that Canada existed because of the will of ten 
provinces. With respect to the use of the term "people" 
by Quebec, Mr. Trudeau indicated that he was in agreement 
with Mr. Levesque's use of the term in connection with a 
people inhabiting a particular territory and sharing a 
common language and culture. He would also agree with 
Mr. Levesque's use of "people" in connection with the whole 
population of Quebec, provided that Mr. Levesque accepted 
the phrase "Canadian people". With respect to self
determination, he maintained that First Ministers had to 
specify whether they were recognizing the self-determination 
of peoples or provinces. Mr. Trudeau argued that he knew 
of no provision in international law that recognized the 
right to self-determination of a piece of territory, as 
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opposed to a people. The United Nations, he argued, had 
clearly stated that the principle of self-determination 
of peoples did not apply to the prospect of dividing 
sovereign countries. 

174. In reply to Mr. Trudeau's remarks, Mr. Levesque argued 
that to maintain that only the people of Canada were 
drawing up the constitution without reference to the role 
of the provinces, which were themselves distinct, 
historically defined communities, was to move dangerously 
close to an approach better suited to a unitary state. 
He also upheld the concept of two nations, called into 
question by Mr. Trudeau. 

175. As a gesture of compromise, Mr. Trudeau indicated that 
the Quebec proposal would be acceptable to the federal 
government on two conditions. Firstly, Quebec could 
either replace the word "people" contained in the fourth 
indentation with "society" or, alternatively, accept 
the use of the expression "Canadian people". Secondly, 
Mr. Trudeau was prepared to make explicit reference to 
the possibility of Canada being broken up (although he 
doubted if such a reference would enjoy general acceptance), 
provided that reference also be made to the right of self
determination for portions of a province. 

176. In reply, Mr. Levesque argued that provinces were 
coherent units unlike federations which, in his view, 
could plainly be broken up. 

177. Mr. Peckford stated that Mr. Trudeau's emphasis on the 
people as creators of a constitution did not give 
sufficient weight to the notion of Canada as a federation. 
He expressed general agreement with Mr. Levesque on this 
issue. 
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1\gcn<.lu Item: New Upper House, involving the Provinces 

178. The Chairman noted that there was an almost unanimous 
desire to reform the Senate; the debate centred around 
what kind of reform First Ministers were prepared to 
accept or what kind of direction they were prepared to 
give to reform of the Senate, perhaps keeping in mind 
further constitutional conferences. He made three pre
liminary points concerning the federal position on this 
matter. Firstly, the federal government was committed 
to a reform of the Senate. Secondly, such a reform must 
strengthen the voice of Canada's regions in the national 
capital. Thirdly, he expressed a preference for repres
entation of the people of the regions, as opposed to the 
provincial governments. However, he indicated his 
willingness to discuss this matter further. 

179. Mr. Bennett stressed that the cornerstone of British 
Columbia's constitutional proposals has been the call 
for major reforms in Canada's central institutions. He 
stated that the Senate had been created by the Fathers 
of Confederation to perform two main functions: one, 
to represent provincial and regional interests so as to 
provide a counterbalance to the overwhelming representation 
of Central Canada in the House of Commons and two, to 
review all federal legislation. He contended that the 
Senate had failed to fulfill the first of those two goals. 
He maintained that unless British Columbia's representation 
in Ottawa was enhanced, friction between the federal 
government and that province would worsen. Because of 
the federal view that reform of the Upper House must be 
done in stages over a number of years, the British 
Columbia government proposed as a first step a Council 
of the Provinces similar to that proposed in the "Best 
Efforts Draft" before First Ministers. This Council 
would ratify federal actions on a defined list of subjects 
of vital interest to the provinces, including federal 
spending in areas of provincial jurisdiction, the passage 
of f~<.ler~l luws to be administered by the provinces (e.g., 
the Criminal C'ode) , appointments to major boards and 
commissions, the use of the declaratory power and the 
use of emergency powers. Mr. Bennett indicated that 
althnugh his government had preferred a five region 
concept as the basis for representation, it had been 
persuaded to support equal provincial representation. 
Representatives would be appointed by their provincial 
Administrations. He stressed the fact that this Council 
of the Provinces constituted a first step only. He 
stipulated that British Columbia expected a commitment 
from First Ministers to complete the second step, a 
major reform of the Upper House, as quickly as possible. 

180. The Minister of Health for British Columbia stressed that 
his government was not seeking further decentralization; 
rather, it sought the opportunity to play a proper role 
in central institutions for the first time since Confeder
ation. In support of his arguments, he cited a long 
list of boards, agencies and crown corporations, arguing 
that British Columbians felt deprived of the representa
tion that a province was entitled to. He made mention of 
the factors that led to British Columbia's entry into 
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Confederation, arguing that British Columbia continued 
to feel geographically, culturally and psychologically 
very remote from Ottawa . The Senate had failed to live 
up to its intended role as a regional voice in the 
affairs of the nation. He underlined the fact that his 
government wanted the existing Senate abolished altogether, 
not reformed. In his closing remarks, the Minister 
invited delegates to complete the Confederation process 
begun 109 years ago for British Columbia . To this end, 
he cautioned against the creation of a Chamber without 
real purpose or meaning for the sake of compromise. 

181. The federal government House Leader in the Senate reiterated 
the federal commitment to increase and improve regional 
representation in a second chamber of Parliament. He 
asserted that the Senators had been very active in this 
process as well as in protecting regional interests. 
Speaking as a British Columbian, he maintained that 
certain of his provincial counterparts undermined their 
case by consistently overstating their grievances. By 
way of example, he took issue with the Minister of Health's 
assertions concerning British Columbian representation on 
federal boards and commissions, arguing that in its 
totality, British Columbia was represented by a fair 
proportion of positions. He also disputed the Minister's 
remarks concerning the importance of patronage in appoint-
ments to the Senate. 

182. The Minister of Education for Prince Edward Island 
stressed the importance of the top1c at hand , arguing 
that over the course of the discussions held thus far, 
it had become apparent that the other eleven items under 
discussion could, in various ways, relate to the nature 
of central institutions. He expressed satisfaction with 
the federal commitment to reform the second chamber in 
such a way as to strengthen regional input, although his 
province would prefer that the operative word be 
"province" not "region" . The Minister went on to explain 
that his government was of the opinion that, in many ways, 
Canada's problems were not always related to the division 
of powers, but rather to the role of the constituent parts 
of the federation in central institutions. His government 
favoured an approach to Upper House reform geared to a 
"classic" notion of federalism, that is, a second chamber 
based on the equality of the federation's constituent 
parts , complementing the first chamber based on representa
tion by population. The Minister noted that his govern
ment placed more importance on the traditional legislative 
review function of the Upper House than did some other 
governments, since roughly 50% of legislation passed by 
Parliament would not be subject to the ratification 
function even though this legislation was of extreme 
importance to the provinces (e.g., transportation, fiscal 
and tariff policies). Accordingly, he echoed British 
Columbia ' s stipulation that the second step of the reform 
process as envisioned by the CCMC, the examination of the 
second chamber's legislative review function, proceed as 
quickly as possible. 

183. Mr . Lougheed raised two items of concern to his govern
ment regarding the British Columbia proposals. Firstly, 
he expressed the fear that a second chamber reconstructed 
along the lines suggested by British Columbia might 
threaten to supplant First Ministers' conferences. 
Mr. Bennett assured Mr . Lougheed that his government's 
proposals were in no way designed to eliminate First 
Ministers ' conferences. Rather, they would enable provinces 
to take action related to their concerns utilizing the 
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voting structure embodied in the proposals. Secondly, 
Mr. Lougheed expressed his reluctance to agree to a 
draft which included a reference to the declaratory 
powers referred to under Section 92(10) (c) of the BNA Act, 
powers which Mr. Lougheed deemed archaic. He called for 
the inclusion of a provision to assure that any such 
utilization of the declaratory power would involve the 
province affected. Mr. Bennett replied that the British 
Columbia proposals would, for the first time, provide 
provinces with a protection from the use of this power. 
As a final note, Mr. Lougheed expressed particular support 
for British Columbia's provision for provincial involve
ment in appointments to national bodies, so as to ensure 
their truly national, rather than merely federal, 
character. 

184. Mr. Hatfield opined that the difficulties encountered 
by governments in their attempts to reform the Upper House 
attested to some of the qualities of the present Senate 
formula. However, in the course of the discussions held 
th1s summer, he had been convinced of the need to enhance 
provincial input into the national government in order to 
supplement the First Ministers' mechanism. He expressed 
his agreement with proposals made by Prince Edward Island 
regarding the Senate. 

185. Mr. Levesque indicated support for the views expressed 
by British Columbia and Prince Edward Island, particularly 
the latter. He agreed that the present formula for the 
Senate was an obsolete one and expressed displeasure with 
the present appointment procedure. The Minister of 
Intergovernmental Affairs for Quebec noted that there were 
two categories of problems: the form, composition and 
powers of the Senate and secondly, the way in which this 
new upper chamber would deal with the problem of duality. 
Additionally, governments had yet to study federal powers 
in depth as they would relate to the functions of a new 
upper chamber. Because these questions had not yet been 
dealt with in any depth, it would be difficult, in the 
Minister's view, to define exactly what kind of upper house 
would suit the Quebec government. He concurred with the 
Chairman's suggestion that such issues as the federal 
declaratory power could perhaps be studied in another 
round of talks. Because of some of these unresolved 
issues, the Minister indicated that Quebec would reserve 
judgement, particularly with respect to the relative 
voting weight given to Quebec in a new upper chamber. 
Similarly, he stated that as long as some measure of 
agreement had yet to be reached concerning the division 
of powers in general, and particularly with respect to 
federal powers of intervention, the Quebec government 
would feel it necessary to continue to reserve its opinion. 

186. Mr. Peckford noted that a great deal of progress had 
taken place on th1s item over the summer, demonstrating 
the flexibility of many provincial governments. He 
indicated that Newfoundland was also willing to be 
flexible on this issue. 

187. Mr. Blakeney also expressed satisfaction with the amount 
of progress achieved over the past few weeks. He 
expressed the hope that over the next few days, progress 
could continue to be made. 

188. Mr. Davis indicated that he was sympathetic to the views 
expressed by British Columbia. However, he expressed 
some apprehension regarding the possible extent of the 
powers residing in an upper chamber as outlined in the 
draft. He was of the opinion that other agenda items 
would have a bearing on the actual powers embodied in a 
reconstituted second chamber. Mr. Davis underlined his 
goverrunent's willingness to be flexible on this issue. 
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189. Mr. Trudeau expressed support for the principles enunciated 
by British Columbia. He agreed that the role of the 
Senate should be to strengthen the voice of Canada's 
regions. He also concurred with those who argued that 
the question of the Senate should be discussed bearing in 
mind the distribution of powers between the federal and 
provincial governments. With respect to the role performed 
by First Ministers' conferences, Mr. Trudeau referred to 
the provision that had been contained in Bill C-60 pro
viding for annual meetings of First Ministers. Also in 
connection with Bill C-60, he recalled his government's 
attempt through that bill to correct numerical imbalances 
in regional representation. With respect to membership 
in a revised Upper House, he noted that governments would 
have to discuss further the issue of whether each province 
should have an equal number of members or if regions should 
constitute the basis of representation. Additionally, he 
noted the need to resolve the issue of whether the people 
of a province or the governments of the provinces should 
be represented. He stated that his government was not of 
the opinion that the German system of government-sponsored 
representation was necessarily suitable for Canada, which 
he characterized as the most decentralized federal system 
in the world. He recalled that in Bill C-60, his govern
ment had tended toward people-based representation without 
taking away the right of provincial governments to appoint 
Senators. Mr. Trudeau indicated that in the light of 
these unresolved issues, he felt that First Ministers were 
not yet prepared to agree on what form a new Senate should 
take, although he wished to assure the Premiers that this 
subject would not be sidetracked. 

190. Mr. Lougheed explained that his government had eventually 
seen fit to support the British Columbia proposal on 
the basis of each province having an equal number of 
members in the Council of the Provinces and the appoint
ment of members by the provinces. Mr. Lougheed stated 
that he would therefore have difficulty with the alterna
tive approaches suggested by Mr. Trudeau. 

191. Mr. Trudeau indicated that his remarks were an outline 
of alternative approaches to reform. He emphasized that 
his government had not rejected the British Columbia 
proposals; it was simply suggesting that the implications 
of those proposals be explored further. 

192. Mr. Bennett suggested that the matter be discussed further 
the following day in private session. Mr. Trudeau 
pointed out that if he was to agree to the Br1tish Columbia 
position, it would effectively constitute agreement with 
an interim solution only. Mr. Bennett suggested that 
in order to guarantee that Senate reform would be 
completed, in the event of such an interim solution a 
two-year sunset clause could be placed on both the 
existing Senate and the Council of the Provinces. If, 
at the end of that period, the process of reform had not 
yet been completed, both entities would be abolished . 
The Chairman indicated that the discussion on this subject 
would be continued the next day. 
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Agenda Item: Section 96 of the B.N.A. Act 

SECRETARIAT NOTE: Please see paragraph 50 above. 

193. Speaking to this item, Mr. Levesque reminded the 
Chairman that nine provinces had asked that the power 
to appoint judges to the Superior courts be transferred 
to the provinces. He characterized the present system 
of federally appointed judges as an anachronism and 
cited the views of the Pepin~Robarts Commission to this 
effect. 

194. The Attorney General for Ontario noted that his govern
ment was particularly concerned about the obstacles 
presented by Section 96 to the establishment of provincial 
tribunals. He suggested that if the federal government 
was not prepared to surrender its appointment power, 
governments ought to devote some time in the near future, 
possibly in the next round of constitutional discussions, 
to accommodating the role of provincial tribunals. 

195. Mr. Blakeney associated his government with the views 
expressed by Ontario. 

196. While expressing sympathy for provincial concerns with 
respect to administrative tribunals, Mr. Trudeau gave 
two reasons why he felt that the solution to this problem 
did not lie in the abolition of Section 96. Firstly, 
certain complications would ensue regarding the relation
ship of provincial Superior courts to federal and provincial 
law. Secondly, his government was of the opinion that 
the present division of powers, providing for the admin~ 
istration of justice by the provinces while leaving the 
nomination of judges with the federal government, was 
a valuable mechanism due to its countervailing features. 
However, Mr. Trudeau stressed that his government was 
prepared to examine the possibility of a provincial 
participation in the nomination of judges. It was his 
government's opinion that a solution to the difficulties 
raised by the provinces could be found without abolishing 
the present system. As Chairman, Mr. Trudeau suggested 
that this question could also be discussed the next day. 
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Closing Statements 

SECRETARIAT NOTE: Following the adjournment of their 
discussions on September llth, First Ministers met 
in private at 24 Sussex Drive, on Friday, 
September 12th. The conference was reconvened in 
public session in the morning of September 13th, 
for the purpose of closing statements. 

197. At the invitation of the Chairman, each Premier made 
a closing statement outlining his views on the out
come of the conference discussions. 

198. Noting the mixture of optimism and apprehension which 
he had felt at the beginning of the week, Mr. Davis 
expressed his disappointment in the results of the con
ference. Although Canadians now had a more comprehensive 
understanding of the items under consideration, it was 
evident that provinces were divided on a number of issues 
because of different conceptions of Canada. He reiterated 
what his opening remarks had stressed: that constitu
tional reform would not be achieved unless the pursuit 
of provincial goals was moderated by a concern for the 
national good. Several issues were important to Ontario: 
patriation, economic union and basic rights; but none 
took precedence over reaching consensus. 

199. Mr. Davis listed those items upon which he thought 
agreement had nearly been attained: communications, 
amending formula, family law, Supreme Court and equal
ization. Several other items, however, had proved to 
be stumbling blocks. He indicated his support for the 
proposal to increase the influence of the provinces 
through a new Upper House, but stated that he could not 
accept that this exclusively provincial body should have 
the power to veto federal legislation. He emphasized 
the need to strengthen the Canadian economic union, 
arguing that ten provincial governments working in 
isolation could not match the potential of a strong 
Canadian economy. He described the proposed Charter of 
Rights as one which achieved a balance between the tra
ditions of parliamentary democracy and the rule of law, 
and made specific reference to the reasons for entrenching 
language of education rights. He took issue with the 
view that self-determination should be recognized in a 
new constitution arguing that a nation could not be 
built with "an array of escape hatches". 

200. Mr. Davis emphasized that Canada was greater than the 
sum of its parts and that Ontario's vision for the 
country included a strong federal government capable of 
taking initiatives on behalf of all Canadians. He 
concluded by proposing that First Ministers reach agree
ment on one fundamental item, patriation, and stated 
that although Ontario would prefer patriation with an 
amending formula, it felt the time had come to act 
whether agreement on a formula could be obtained or not. 

201. Mr. Levesque expressed regret that Mr. Trudeau had not 
delivered his closing statement first so provinces 
could see whether he had altered his views of the previous 
day. If he had not then the conference, in Mr. Levesque's 
view, had failed because of federal intransiqence. 
Mr. Levesque reviewed the events of the referendum 
campaign, the speeches made by Mr. Trudeau and other 
federal representatives and stated that Quebec, and 
indeed all Canada, had been promised meaningful change. 
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That this was the understanding of the provinces was 
demonstrated at the Premiers' Annual Meeting in Winnipeg 
when they had affirmed the need for constitutional reform 
to fulfill the aspirations of Quebecers. He noted that 
a provincial consensus had been reached on several items 
and made specific reference to offshore resources, 
communications, amending formula and charter of rights. 
Mr. Levesque underlined Quebec's particular concerns in 
each area but was especially adamant in his opposition 
to the proposed charter of rights. He emphasized that 
no infringement on exclusive provincial jurisdiction 
over education would be tolerated. In an attempt to 
analyse the lack of progress, he suggested that two 
conceptions of federalism had been evident in the 
positions of the provincial and federal governments. 
The federal government, on one hand, supported a concen
tration of power at the centre: most provincial governments, 
on the other hand, preferred a "complementary federalism" 
which respected the strengths of all partners. He 
concluded by emphasizing his opposition to patriation 
without substantive agreement on other issues and vowed 
to fight it with all available legal means. 
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202, Mr. Buchanan payed tribute to the sincerity, determina- I 
tion and high level of debate which had been evident 
throughout the conference. Their discussions had con-
tributed to an increased understanding of positions and 

1 this fact augured well for the future. Mr. Buchanan 
noted that Nova Scotia had approached the conference 
with firm convictions and a moderate outlook, and had 
been vehement in its support for equality among provinces. I 
And yet, despite the fact that all governments had com-
promised on former positions and consensus had been 
reached on several items, they had failed to reach an J 
agreement. Mr. Buchanan indicated that his vision for 
Canada demanded strong federal and provincial govern-
ments fully capable of discharging their responsibilities. 

1 Reconciliation of the interests of these two orders of 
government was and would continue to be the task of 
First Ministers. He predicted that with continued 
effort, federalism would be renewed. Jl 

203. Mr. Hatfield emphasized that the positions which he had 
taken during their discussions were based on his con- I 
viction that it was necessary "to secure the confidence 
of all Canadians in Canada". In his view, the public 
debate had promoted understanding, lessened divisions 

1 and had thus paved the way for future agreement. He 
encouraged the press to continue the process of informing 
Canadians so that politicians could have confidence in 
the public's grasp of complex issues. He noted that I 
their debates had led to: 

1. increased support for a new Upper House 
so that the provinces could exercise more 
influence in central institutions: 

2. acceptance of the need to protect minority 
language rights anywhere in Canada: and 

3. recognition of the right of Canadians to 
live and work wherever they chose in 
Canada. 

Although their deliberations had not led to an agreement, 
Mr. Hatfield stated that they had at least contributed 
to "changing the perception that Canadians had of their 
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country ... for the better" and this, in his view, was 
a positive achievement. He concluded by informing First 
Ministers that he would recommend to his government the 
patriation of the constitution with an amending formula 
requiring the consent of all eleven governments. 

Mr. Lyon began by reviewing those items upon which agree
ment had seemed possible at the beginning of the week: 
offshore resources, equalization, fisheries, communications, 
Supreme Court, the principle of an economic union and a 
system of national enforcement of maintenance and child 
custody orders. He acknowledged that although certain 
other issues had not held any promise of early agreement, 
there had been a strong possibility of achieving a 
modest package of reforms. That this had not taken place 
was due, in Mr. Lyon's view, to federal intransigence in 
the face of substantial provincial agreement. He noted 
the similarity between the actual result of the conference 
and that forecast in the federal strategy document, and 
expressed regret that no federal representative had seen 
fit to disavow the intent of that document. 

Despite the failure to achieve agreement, Mr. Lyon 
emphasized the progress which had resulted from their 
deliberations. There now existed provincial agreement 
on communications, the principle of equalization, offshore 
resources, specific parts of the family law proposals, 
fisheries and an amending formula. Near consensus had 
been reached on resource ownership and a charter of 
rights. That this was possible in light of the 
provinces' widely varying histories and current 
experience testified to the fact that they shared 
a vision of Canada, a vision that embraced pride in 
province and region and pride in Canada. 

Mr. Lyon noted that he understood the federal government 
might now consider patriating the constitution unilater
ally with an amending formula requiring unanimous consent 
for changes. He suggested that this not be done until 
agreement was reached on a package of reforms. The 
discussions of the past week were only a failure if 
viewed in the context of an unrealistic timetable and 
First Ministers had a responsibility to continue their 
efforts. He suggested that First Ministers meet again 
in Winnipeg early in the New Year, and that governments 
use the intervening months to re-examine their positions. 

Mr. Bennett emphasized that the value of conferences 
such as the one they were concluding was that they gave 
to the people of Canada a chance to hear their leaders 
speak about the spirit of the country and the aspirations 
of the provinces and regions. As a result, all Canadians 
could better understand the diversity of Canada and the 
deeply felt needs expressed by the Premiers. He noted 
that he had come to the conference prepared to reach 
agreement on all twelve items and convinced that all 
Premiers must be satisfied that their aspirations had 
been met. That the talks had failed was a result of the 
fact that the Prime Minister did not share the Premiers' 
vision of Canada. He described the provincial consensus, 
not as a power grab, but as an effort to fulfill the 
intentions of the Fathers of Confederation; an effort, 
as well, to express the voice of the people. He suggested 
that if the Prime Minister doubted the commitment of 
Premiers, he had only to reverse his position and test 
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their word. He concluded by stressing that they must 
redouble their efforts in order to improve Canada for 
all Canadians. 

208. Mr. MacLean expressed his conviction that acceptable 
solutions would result from further efforts at consti
tutional renewal. Far from being a failure the 
conference had called forth a remarkable degree of 
determination and goodwill and had only failed in terms 
of an unrealistic and self-imposed timetable. He under
lined the importance of their search for consensus, 
stressing that Canada was a mosaic comprised of many 
communities, and argued that their task was to arrive 
at decisions which corresponded to that reality. In 
support of this interpretation, he reminded First 
Ministers that the BNA Act had specified that the 
first purpose of the federation was to "conduce to the 
welfare of the provinces". To ignore this fact, was 
to ignore history. He concluded by encouraging Canadians 
to turn "this seeming failure into a triumph for the 
Canadian spirit". 

209. Mr. Blakeney expressed disappointment that their dis
cussions had not concluded more successfully. He noted, 
however, that in perspective the conference would be 
seen as a necessary step in the process of constitutional 
renewal. He acknowledged that the Quebec referendum 
had underlined the need for reform but argued that 
reform was necessary to respond to the aspirations of 
all Canadians. In his view, responsibil1ty for the 
failure of negotiations lay with all First Ministers who 
had not been flexible enough. Contributing factors 
included the federal strategy memorandum and the fact 
that their task had seemed to be two-fold: constitu
tional reform for all Canadians and satisfaction of the 
aspirations of Quebecers, with the rr.eans for meeting 
the latter objective not being yet clear. 

210. He noted that agreement had been close on a number of 
issues: the Supreme Court, equalization, family law, 
offshore resources, patriation and amending formula, 
as well as some aspects of powers over the 
economy, communications and charter of rights. Because 
of this progress, the week could be deemed to be a 
partial success. He warned, however, against using the 
lack of agreement on a total package as justification for 
precipitate action by any government and stressed that 
the task they had set themselves had been too large for 
the time allotted. 

211. While cautioning against too much haste, Mr. Blakeney 
suggested that some action on patriation of the consti
tution might be considered. He emphasized his objection 
to any attempt to patriate the constitution in such a 
way as to change the position or powers of the provinces 
without their consent. He acknowledged the suggestion 
that the constitution be patriated with an amending 
formula which specified unanimity, but argued that 
Canadians would then have a difficult time changing 
their constitution in the future. With respect to other 
items on the agenda, he suggested that First Ministers 
pause to reconsider their positions and consult with 
L~eir constituents. 
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212. Mr. Lougheed noted that all First Ministers had participated 
in the conference with the intention of strengthening 
the unity of Canada. He described the provincial con
sensus which had been worked out prior to their private 
sessions with the Prime Minister as a reflection of their 
profound respect for the aspirations of others. That 
they had not been able to obtain the agreement of the 
federal government was due to the existence of two 
fundamentally different conceptions of Canada. The 
crucial question, in his view, concerned "who should 
make the decisions that affect the lives of people". 
He stated that that prerogative should reside with demo
cratically elected representatives, not courts, and 
underlined the difficulty of reconciling national interests 
with regional imperatives. The feeling of tension and 
frustration in the country testified to the fact that 
decisions made by the national government were often in 
conflict with the aspirations of the people in the regions. 
Unfortunately, the conference had not been successful in 
redressing that situation; it had however contributed to 
increased public awareness of the strengths and diver-
sity of the country. 

213. Mr. Lougheed made reference to several items under con
sideration and articulated his position on each one: 

1. he expressed support for patriation of 
the constitution, but said that uni
lateral patriation would pose a grave 
threat to the federal system; 

2. he was disappointed that the Vancouver 
consensus on an amending formula had been 
rejected by the federal government; 

3. he stressed that most provinces felt that 
rights were best protected by legislatures; 

4. he emphasized that the question of resources 
was important both in principle and in terms 
of jobs. He noted that the steady encroach
ment of the federal government in the 
resource area was a cause of western dis
content; and 

5. he saw merit in British Columbia's proposal 
for a Council of Provinces. 

Mr. Lougheed concluded by predicting that the existing 
constitution would be put to a severe test in the coming 
months as the negotiations on energy proceeded. He 
stressed that the issue at stake was whether western 
Canadians would perceive themselves to have been treated 
equitably and fairly. 

214. Mr. Peckford expressed his regret at the failure of 
First Ministers to reach agreement and indicated that 
by attempting to straitjacket constitutional evolution, 
the federal government was frustrating the legitimate 
aspirations of the provinces. He reiterated Newfound
lands's chief objective in the negotiations: to obtain 
federal recognition that offshore resources should be 
treated, constitutionally, in the same way as those found 
on shore. This, unfortunately, had not been accomplished 
despite the existence of a provincial consensus on the 
matter. He referred to the resource transfer legislation 
of 1930 and argued that those acts had come into being 
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in order to bring new provinces "to a position of 
equality with the original provinces of Canada". 
Newfoundland in 1980 was simply asking for the same 
treatment accorded those provinces in 1930; not special 
treatment but equal treatment. 

Mr. Peckford indicated that throughout the constitutional 
discussions, Newfoundland had attempted to recognize 
the priorities of its sister provinces and the federal 
government. In the search for a balanced federalism 
and in order to accommodate the views of other govern
ments, it had repeatedly shown great flexibility. With 
respect to the fishery, it had made significant compromises 
in closed session so that an agreement might be obtained. 
But with respect to offshore resources, no concession 
could be made because, as Mr. Peckford emphasized, he 
had "no mandate to enshrine inequality in the consti
tution''. 

He indicated that the discussions among Premiers prior 
to the private session with the Prime Minister had 
seemed to him highly significant and had demonstrated 
the flexibility of all provincial governments, including 
that of Quebec. He referred to the two visions of 
Canada articulated by Mr. Trudeau and Mr. Levesque, in 
closed session, and aligned himself with Mr. Levesque's 
view. He believed that because of the diversity of the 
country, many items would be more amenable to solution 
through the use of administrative agreements than through 
constitutional entrenchment. Mr. Peckford stressed the 
importance of arriving at agreements based on consensus 
and warned against unilateral action by any level of 
government. He concluded by predicting that further 
discussions would result in constitutional renewal. 

Mr. Trudeau said that the federal views remained unchanged, 
and they had failed once again as First Ministers to reach 
agreement on constitutional reform. With respect to the 
references that had been made to the "federal strategy 
document", he said that an honest examination of the 
document indicated clearly that the federal preference 
had been to achieve success. 

The Prime Minister reviewed the concessions which the 
federal government had been willing to make so that an 
agreement might be reached: 

1. they had offered to transfer jurisdiction 
over family law; 

2. they had offered, with respect to resources, 
the right to impose indirect taxes and share 
in the area of interprovincial trade; 

3. they had proposed a transfer of juris
diction over inland fisheries and sedentary 
species; 

4. they had offered to the coastal provinces 
lOO% of the revenues from the development 
of offshore resources until they achieved 
"have status"; 

5. they had offered to share jurisdiction over 
communications, giving, in the area of cable, 
a major share of the power; 
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6. they had agreed with the proposal 
submitted by the provinces with respect 
to the Supreme Court; 

7. they had agreed that the principle of 
equalization should be entrenched in 
the constitution; and 

8. with respect to the Senate, they had been 
proposing since 1969 that a new formula be 
developed to permit increased representation 
of the regions. 

He then reviewed the provincial response to federal 
priorities and proposals. Provincial governments had 
not been willing to agree to the entrenchment of either: 

1. provisions which would guarantee the 
existence of a free and open Canadian 
common market; or 

2. a Charter of Rights. 

This lack of agreement was due to the fact that they 
were inspired by different views of Canada. According 
to one view, the national common good was the sum of 
the best interests of all provinces; what was para
mount was the maximization of provincial self-interest. 
In Mr. Trudeau's view, however, there existed a national 
interest which transcended regional or provincial 
concerns; Canada was greater than the sum of its parts 
and the national interest took precedence in cases of 
conflict. To illustrate this disagreement on basic 
precepts, he reviewed provincial proposals on the pre
amble, the Senate and an Amending formula: 

1. The draft preambles submitted by 
provinces referred to Canada as a free 
association of provinces. This implied 
self-determination and differed substan
tially from the federal conception of 
Canada as a free association of peoples. 
Mr. Trudeau questioned whether all the 
provinces that supported the preambles 
agreed with the implied concept of self
determination. 

2. On the reform of the Senate, the federal 
government had been asked to accept a 
proposal which gave the provinces the 
power to veto federal legislation while 
denying the federal government represen
tation in the Upper House. 

3. The provincial proposal for an amending 
formula contained an opting-out provision 
and did not allow for a final recourse to 
the people should governments fail to agree. 
Mr. Trudeau warned that this formula could 
lead to a checkerboard pattern of jurisdiction 
but indicated that his government would have 
accepted it if it had been the only area of 
dispute. 

Mr. Peckford intervened to clarify his concept of Canada. 
He noted that he supported "a free association of provin
ces" and Mr. Levesque's view of a looser federation but 
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did not advocate the concept of Canada that the Premier 
of Quebec had advocated in the referendum. 

Mr. Trudeau emphasized that Canada was more than "a 
community of communities" and that Canadians expected 
their national government to act on their behalf. He 
underlined the importance of patriating the constitution 
and entrenching language rights with respect to education. 
He noted the items on which there had been agreement 
and stressed that only the requirement for unanimity 
prevented their entrenchment. He suggested to First 
Ministers that if they could agree on patriation with 
an amending formula, then the Canadian people could 
take advantage of the progress which had been made. 
Otherwise changes of government and the need for unanimity 
on a total package would continue to extend the process 
interminably. The Prime Minister indicated in light of 
the results of the conference he would now be recommending 
to Parliament a course of action designed to begin the 
process of constitutional renewal. 

In response to Mr. Trudeau's comments, Mr. Blakeney 
stressed Saskatchewan's view that the national interest 
was of primary importance. The difficulty lay in defining 
that interest and determining how consensus should be 
arrived at. Although it was clear that the national 
interest was not the sum of provincial or regional 
priorities, neither was it represented by the majority 
will of Parliament. Canada was neither a confederation 
nor a unitary state; it was instead a federal state and 
consequently a double majority was required. The problem 
was that there was no effective forum for the expression 
of the regional will. The Second Chamber did not reflect 
it and so federal-provincial conferences had developed as 
a result. It was one of the tasks of constitutional 
renewal to address this situation, and arrive at some 
solution. He concluded by emphasizing that any view 
of Canada which excluded either order of government 
from the determination of the national interest would 
not inspire effective constitutional renewal. 

Adjournment of the Conference 

224. The Chairman adjourned the conference. 
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FIRST MINISTERS CONFERENCE 

ON THE CONSTITUTION 

Report of the Sub-Committee 

on 

Family Law 

APPENDIX C 

At the request of the Chairman of the Conference 

the sub-committee on Family Law of the Continuing Committee 

of Ministers on the Constitution was reconvened for the 

purpose of considering what amendments might be made to 

section 5 of the "best efforts" draft in order to attract 

a fuller consensus on these provisions. 

The sub-committee .rnet on three occasions and it 

now appears that the delegates of the Government of Canada 

and all provincial administrations except that of Manitoba 

are now agreed that section 5 of the "best efforts" draft 

is acceptable. 

The further deliberations of your sub-committee 

have confirmed that Manitoba remains opposed to both the 

transfer of divorce jurisdiction and the present text of 

section 5 of the "best efforts" draft. Manitoba indicated 

it would be willing to accept a revised text of section 5 

which would restrict the power of the provincial legisla

tures to make laws with respect to the variation of orders 

where there is a change in circumstances. 
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Prince Edward Island has joined the consensus in adopting 

the provisions of the present section 5 but remains opposed 

to the transfer of divorce jurisdiction to the provinces. 

All of which is respectfully submitted. 
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