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Co-chairmen, mambers of the committee,

I am here today to place before Parliament the position of the Government ol
Saskatchewan on the resolution you are consldering. | do 50 with mixed feelings.
It iz clear thal the constitution is an impartant subject. But itis not clear that it
should be dealt with in this way, We are here, after all, because ihe government of
Canada believes that fedaral-provinclal negotiation, the traditional process of
constitutional discussion, has failed, and must continue ta fail. | do not share that
ballef.

In my presentation today, | want to review briefly some of the fundamental
characleristics of our lederal system, because | balieve that such a review is
eszentlal to an understanding of the issues before us, In that cannection, | wiil
dizcuss the conventions which have governed constitutional amendmentin
Canada for the last half cantury, Also, | will talk briefly about the need for
constitutional renewal, and the progress made in federal-provincial negotiations
over the last few years Finally, | would like to indicate ways In which, in my view,
the resolution on the cansatitution should be changed, to make it more broadly
acceptable.

Canada: A Federal State

Itis not often in the histary of a nation that the fundamental rules of its
organization and government are brought into guestion. And that.is a=s it should
be. Inthe normal course of evanlis, as we go about our evaryday lives, wea must be
able to have faith in the essential elements of our national existence: our basic
political institutions, the fundamental framework of our legal systam, the sharad
values which bind us togethar.

Itz only on rare occasions that basic guastions demand axamination and
dabate. | believe that Canada is now at such a juncture.

Az we face tha present challange, as we build fogether for tomorrow, it is
Important that we remember our past. Natlons, llke individuals, must build upon
what has gone before, must understand their past if thay are to shapa their future
with any SUCCasE.

In 18687, Canada was created as a federal state,

Az vou all know, a federal stala has two orders of govarnmant: a national
governmeant o pursue goals commaon o all; and provincial or state governments
to reflect and preserve the distinctive characteristics of the constituent units, of
the regions.



In 1BE7T, It was recognized that, in a couniry like Canada, only a federal form of
governmant could work. Some may have desired a unitary state, but they knew it
was not possible. Only a federal system could achleve unicn, while
accommodating the great distances, the fierce regional loyalties, the linguistic
and cultural differences, and the distinctive economies of the four uniting
colonles, Only a federal system could achleve unily without Imposing a totally
unacceptable unifermity.

Lord Walson put it well, in an 1892 Judgment of the Judicial Committea of the
Privy Council;

The object of the (British North America) Act was naither to weld the
provinges into one, nor to suboardinate provincial governments to a central
authority, but to create a federal government in which they should all be
represented, entrusted with the exclusive administration of affairs inwhich
they had a common interest, each pravince refaining its independence and
autonomy ... in 2o far as regards those matters which, by section 92, are
spacially resarved for provincial legislation, the legisiation of each province
continues to be free from the control of the Dominion, and as supréme as i
was before the forming of the Act.

Dwr federal system has been tested many times, There have baen pariodic shifls
in the balance betweean the two orders of governmenl. But we have resisted the
excessive cantralization which has afflicted many states, jus! as wa have
resisted the deceniralization which has crippled others, The Fathers of
Confederation built, and their successors have praserved, a federation which is
unigquely adapted ta Canadian realities.

The wisdom of those early builders is parhaps even more apparent today than it
wasin 1887, The distances separaling us have increased dramatically as
Canada has grown from four provinces to ten. The linguistic duality evident in
1BET is still very much with us. Our cultural and ethnic diversity has grown
enormously with the arrival of new Canadians from all over the world,

Now, more than ever, we need to preserve and sirengthen cur federal system, We
nead a sirong central government o define and pursue national goals, o managa
the national aconamy, to rediatribute wealth among regions and individuals, and
to promobe Canada’s interests abroad. We also need strong provincial
governmants, to respond o the distinetive neads, to meet the distincliva
challenges, and to seize the distinctive opportunities of each province.

The rules which govern our federation are In need of adjustment, of updating, of
renewal. But the purpose of renewal shauld not ba to weaken elther the faderal
government or the provinces. It should not be to establish the dominance of
gither over the other. It should be, rather, to strike a new balance more usaful fo
contemporary Canadian society, a balance more abla to praserve and build the
unity of this country.



Constitutional Amendment in Canada

The essential feature of a federal state is the division of powers belwean the
central government, on the one hand, and the states or provinces, on the other,
And, to cite the words of the great English constitutional lawyer, A. V. Dicey, “It s
nol Intended that the central govarnment should have the opportunity of
encroaching upon the rights retained by the states. .. " The procedures for
effecting changes in Canada's constltution have respectad Dicey’s intardiction
agalnst the cenlral government encroaching an pravincial rights.

We have prepared, in Appendix A, a brief history and analysis of amendmeants fo
the B.N.A, Act. Cerlainly, some of these amendments have not involved provincial
consultation or provincial consent. But those have dealt almost exclusively with
matters of concern anly 1o the federal government, mattars which since 1848
have been amendable by the federal government alone under 2ection 81.1.

From the earliest days of Confederation, amendments which affected the rights
and powers ol provincial legislatures have bean subject to provincial consent.
There may be one exception to this rule: the amendment of 1871 which dealt with
the creation of new provinces and the procedura for changing provinclal
boundarias. Bul this was tha lirst amendment to the B N.A. Act, and it tock place
before any firm conventions had had time to develop. All later amendments
affecting federal-provincial relationships have been made subject to provincial
consent,

If historical precedents tell us anything, it is that unilateral action has In the past
been usad 1o effect amendments of concarn o tha federal govarnmant alona.
And amendments affecting both federal and provincial governments have, as an
almost invariable rule, been subject to provincial consultation and provincial
consent.

By 1831, the convention of provincial consent had become so firmly established
that failure to reach agreement on an explicit amending formula prevented
palriation of the B.M.A. Act. Under the terms of the Statute of Weastminster, which
was designed (o terminate the colonial relationship of tha Dominions, the powar
to amend the B.N.A. Actwas laft with the Parllament of the United Kingdom. To
transler the power of amendmeant to Canada in the absence of an agreed formula
would have placad if in Bhe hands of the central government. And thatwas
acknowledged by all parties to be a violation of Canadian constitutional
principlas.

Great concern was shown at the time the Statute of Westminster was drafted io
ensure thal it did not upset Canada's federal arrangements. The Statute's
provisions were extended to provincial jurisdiction anly with the consent of the
provinces, Provincial consent was secured fo the wording of seclion 7 of the
Statute, a section which is al the core of the patriation axercise, and which the
faderal government now proposas to repeal without the consant of tha provinoas.



The clear understanding about the immunity of provincial rights from wnilateral
federal initiatives has been confirmed by all amendments since 1931,

It has also been formally acknowledged In a paper on constltuticnal amendment
published by the faderal government in 1965, (Sea Appandixz B.) That paper,
published under the authority of the Honourable Guy Favreau, then Minister of
Justice, ldentlfled four general princlpies or conventions governing
constitutional amendmant. Thase conventions, while “not constitulionally
binding in any sirict sense”, had nevertheless “come 1o be recognized and
accaptad as part of tha amandment procass™. Tha fourth and most important
principle was:

the Canadian Parliament will nol requeast an amendment directly affecting
federal-provincial relationshipa without prior consultation and agreemant
with the provinces,

The strength of this convention, the lllegitimacy of unilateral amendment by the
federal govarnmant, has been recognized by Canada’s political leadears for
decades. Appendix C contains relevant quotations from Louis St Laurant,
Mackenzie King, Arthur Melghen, and others.

¥'et now the federal government proposes to act unilaterally, in breach of the
firmly established constitutional convention. What it proposas may ba legally
posgsible. It Is constitutionally wrong. It is nof federalism, Itis not Canadian.

[ am reminded of the words of the French political thaorist, Denis de Rougamaont:

It iz easier to enact measuras inone clean sweep, 1o simplily realities by a
stroke of the pen, to draw plans with a ruler in an office and then to enforce
their execution by crushing whatever resists . .. A federalizst policy careful to
moulding itself to an always complex reality reguires infinitaly more pains,
more tachnical ingenuity and more understanding of the people it governs. It
demands much more real political sense. (Some) methods are anti-political
by defimitlon, they consist simply In suppressing diversities through
incapacity to fashion them into a living, organic whola.

The Need for Constitutional Reform

We in Sazkatchewan are anxious 1o completa the wark of building a constitution
for Canacda.

Canada is a mature and independent federal state. Yet our constitution does not
fully reflect this fact. It contains no provision for amendment of essential
features, It contains no pravision for a supreme judicial autharity for its flnal
interpretation. It contains provisions for regional repreassntation in central
parliameantary institutions which, by general consent, have been ineffectlve lor
that purpose,



Mo federation in the world operabes with these constitutional defects. Clearly, the
tazk of constilution-making In Canada must address this unfinished business,
must put in place thesa basic building-blocks of a constitution for a federal state.

But it must do more than that, Constitutional renewal in 1980 must also respond
io accumulated pressures for change,

Tothe long-standing and deeply-held aspirations of French Quebeckers. To the
aspirations and needs of the new West, a Wesl that is Increasingly confident and
assertive, and anxious to become a full and equal partner in Confederation. To
the needs of the Allantic provinces and the northern Territories. To the special
concerns of Canada's Indian and native peoples.

Canada's eleven governments have iried hard to reach agreament on a package
of constitutional changes that would address both naeds: the need fo complete
unfinished business and the nead to renew and revise our constitution in
rasponse to pressures for change.

Federal-Provincial Negotiations: Towards Consensus

Admittedly, tha federal-provincial negotiations have been tough. But let me
remind you of the words of Henry Wise Wood, a distingulshed Western Ganadlan
and President of the United Farmers of Alberta. In 1913, he wrote that:

True progress can comea only as tha rasult of thoughtiul, continuous, co-
operative effort, This progress will necessarily be slow, but it must be
continuous. Mothing can hinder it more than the mistakes of thoughtless
impatiance.

Our attampls o reach agreeament on new constitutional arrangements have not
yvet succeaeded. But we have made good prograss.

As you know, in the past decade or so, there have been two major attempts at re-
writing Canada's constifuiion.

The first, which culminated in the Victoria Conference in 1971, was very nearly
successful. In the end, agreameant was nol reached because, for Quebec at least,
the proposed package of constitutional maasuras was too limited in scope.

We learned from the Vicloria expariance. We learned that constitutional
negoliations, to be successiul, must produce & broad package of reforms which
would address the concerns and hopes of every region and province,



Our second attempt bagan in earnast in 1978, We all knew the task would be
difflcult and complex, as indeed it was, And yet we made good progress, despite
the interruptions causaed by two federal elections, several provincial elections,
and the Quebec refarandum,

| do not Intend to review in detail the history of constitutional discussions over
the last faur or five years. | want to emphasize, though, that by September of
1980, after intensive negotiations, Canada’s eleven governments had reached a
significant measura of consensus on even the most conlentious constitutional
Issues.

Itwould be pointless 1o speculate, here, on the reasons why governments failed
to reach final agreament at last September's First Ministers” Confarance. The
point I want to make is that a negotiated agreement was withln our grasp, and
could have been achiaved — with mora time, with flaxibility, and with goodwill on
all sides, In deciding to proceed unilaterally, the federal government has brought
an end o the process of federal-provincial negotiation. And it has done =0 not at
8 lime when thosa negotialions wera hopalessly bogged down, but at a time whan
progress had been made and might have been continued

The Saskatchewan Approach

| am convinced that constitutional renawal s necessary. Real constitutional
renawal, however, can be achieved only by consansus among governmeants. To
reach consensus will reguira flexibility and patience. It will require, on all sides, a
wlllingness to compromise, It will require a determined effort to devise a package
which accommodates, as far as possible, the legitimate aspirations of each
province and region, while maintaining an appropriate halance between the two
orders of government,

Canada can work nelther as a centralized state, nor as ten principaliies. One
defies our diversity, tha ather our commaon goals. Canada can work only as a

balanced federation, United but not uniform. Respectful of regional diversity,
limguistic duality, cultural pluralism. With a workable and efficlent dlvislon of
powers. Sharing fundamantal values.

| hope that governments will return soon to the negotiating table, to complete the
woark that has been interrupted, the work of building the new Canada, In the
meantime, however, we have before us the federal government's resolution which
seaks, unilaterally, to palriate and amend the constitution.



Federal Resolution on the Constitution: The Process

Turning to that resalution, | must ask whether proceeding with It will contribute to
tha building of the new Canada. | must ask whether the process itsalf will halp or
hindar the attainment of that goal. | fear it will do the latter. The divisions created
by unilateral action can only delay tha real process of constitu tional reneawal.

Unilateral action strikes at the very heart of Canadian federalism. It defies the
partnership upon which Canada Is based = the partnership between orders of
government, the bargaln among cultures and reglons.

Unifateral action also defies the constitutional conventions which have, for al
least fifty years, governed the proceduras for amending the B.W.A. Act These
conventions developed for a good reason. They responded to the essantial
requiremants of a federal stata. They respacted the lederal-provincial
partnership. They ensured that censtitutional changes affecting the righis of the
provinces would have provincial consent.

Perhaps these conventions were too Inflexible; perhaps we should develop
belter rules. But suraly, in a faderal state, thal is not the prerogative of the central
government alone,

Iwant to make perfactly clear my strenuous objection to the kind of unilateral
action which the federal governmant is undertaking by means of this resolufion.
Itis &n action that seeks not only o patriate the constitution, but to amend it To
ameand it In ways that go bevond federal jurisdiction, in ways that affect the rights
and powers of the provinces, in ways that aftect the balance so criticalina
federal system.

What can be the justification for unilateral action? Many are offered. Most raly
upon the failure of governmeants (o reach agreement respecting patriation after
repealed altempts since 1927,

But | ramind you that the idea of entrenching a Charter of Rights was not
discussed in 1927; it did not emarge untll 40 years later. Sorme of the provisions
of the particular Charter contained in the resolution appeared only last summer;
others were revealad for the first time only two months ago. Clearly, many of
these provisions have not baen subjected to any substantial perlad of public
scrutiny. Similarly, the proposal for an amending formula invalving a referendum
has not been under discusslon for 50 years. Indeed, It has not been wnder
discussion for 50 weeka, or even 50 days.

5o the 50-vear deadlock alane provides no justification for proceeding with this
particular package, the implications of which are not yel fully appreciated.

In our federal state, unilateral action of the kind proposed must be condemnad.
The federal action may or may nol be lagal — tha courts will make that
determination. But it is clearly corrosive of the basic principles of faderallsm.



Federal Resolution on the Constitution: The Content

Givan what | have said, il is obvious that gur first preference would ba to have this
committes recommend against unilateral action, to urge that the resalution not be
proceadad with, and to call lar tha early resumption of federal-provincial
negofiations. As a realistic man, however, | am not hopeful that you would agrea
to adopt that course.

Im light of this assessment, the Government of Saskatchewan |s faced with thrae
aplions.

One optlon would be simply to support the package in its present farm, That
optien wa rajact out of hand because of major flaws In the resolution.

Cur second opfion is to oppose the action outright and fo fry to stop i, using
whatever legal and political Instruments are availabla to us. We are reluctant fo
take this path, notwithstanding our ebjection to unilateral action. We are
reluctant because we believe that a prolonged constitutional crisis at this
junctura ln our history could be damaging to the fabric of our natlonal life and,
accardingly, that every opportunity to avoid such a head-on confrontation should
be pursued and exhausted before a palicy of total opposition is embarked upon.

The third option — and the ona we have been pursuing — is to try, by negotiation
and persuasion, 1o have the contents of the resclutlon changed — to remove its
most glaring inagquities and to make it more broadly acceptable o all Canadians.
If the contents of the resolution are substantially improved, we will be in a
position to consider acquiescing in the process in the interasts of lessening the
leval of controversy. If the contanis are not substantially improved, we will have
no opfion but to opposa both the process and the contents.

Saskatchewan's Proposed Changes

Since the beginning of October, | have spoken out on the specific improvements
which Saskatchewan is proposing. Theay are based on thres general principlas:

1) the substance of the unilaterally-enacted changes must leave intact the
essential features of Canadian federalism; 2) the changes mus! be
accomplished in such a way that unilateral action can never be repeated; 3) the
changes must address some of the real concerns of all regions.

Let me, then, review the specific changes we propose.



Resources

Throughout the federal-provincial constltutional talks, resources have been the
number one issue for Saskatchewan and for Western Canada genarally. And for
good reason. In Saskatchewan, for example, resources pravide more than ane
quarter of provincial government revenues, revenues that are used to finance a
broad range of soclal and economic banalits for Saskalchewan residents.
Resources represent our beat hope of providing long-term economic stability and
diversity, of ironing out the booms and busts of our economy. Resources are the
key lo Sazskatchewan's continued growth and prosperity,

Clur concarn has been to clarify and confirm provincial powers to manage and tax
resources, Powers which we thought we had, but which have been called into
guestion by two recent jJudgments of the Suprema Court of Canada.

Im neither case was the basic contest betwaan the provincial governmant and the
faderal governmeant, bul rather between the provincial government and resource
corporations, The issues surrcunded two guestions:

whether certain taxes on resource productlon were indirect taxes and therefore
bavond the power of a provineial govarnmant;

whather arrangements to regulate resource production, where the resource
produced was largely exported from the pravince, were bevond the powarof a
provincial government because they encroached on federal powers to regulate
interprovinclal and international trade.

In the constitutional talks which ook place irom October 1978 to February 1873,
govarnments made real progress toward 8 resolution of this very complex issue.
The First Ministers’ Conference in February 1979 produced near agreement —
not unanimity on every point to be sure, but near agreement — on a so-called
‘best efforts’ draft on resources {attached as Appendix D).

Lat me outline what the 'best efforts’ draft Included. it included, first, an exprass
and exclusive grant of jurisdiction to provinces to manage and develop
resources, Second, a provision which would permit provinces to ievy both direct
and indirect taxes on resource production, if they did 2o In a way which did not
dizcriminate between pravincial residents and other Canadians. Third, a
provision which would permit provinces to legisiale with respect to the export of
resources from the province. Finally, a limitation on the federal trade and
commearca power {0 provide that it could override pravincial law only in
circumstances of “compelling national interest”. The 'best efforls’ draft was a
product of many maonths of hard work and many months of tough bargaining. it
perhaps wasn't perfect on evary point, but | think it made a fair stab at reconciling
_divergent interests in a way that was generally acceptable to all governments.
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There was also a congensus in February 1979 to limit the lederal declaratory
power, with respect to resources and other works, by subjecting its use 1o
provincial consultation and consent, (See ‘best eftorts’ draft on declaratory
power. Appendix E.)

Than we cama to last summer's constitutional discussions. When the ministers’
committee began its work in July, the provinces were Informed by the federal
government that it no fonger supported key sections of the 'best efforts’ draft on
resources, and that it would no langer agrese to limit the use of the declaratory
power, By the conclusion of the First Ministers’ Conference the federal
government was stiil offering less on resources than had been agreed o a year
and one-half earlier. That federal pasifion certainly did not assist the chances of
success of the constitutional talks,

The resalution proposed by the faderal governmant ignores resources entirely,
and thus has nothing, other than patriation itself, which addresses the particular
neads and aspirations of Western Canadians. It contalns a labour mobility
clavse, something Ontario wants. It contains an equalization clause, something
of interest o Atlantlc Canada. It contalns provisions on language rights,
described by the faderal government as important 1o Quabackers. But there is
nothing that relates specifically to our region, Western Canada.

The federal government has indicated that it is now prepared to redress that
Imbalance, and to incorporate a resources section in the resolution. As we
undearstand if, that saction will conflrm provincial jurisdiction over resource
management; admit provinces to the field of indirect taxation of resources; and
permil provinces to legislate In relafion to interprovinclal trade In resources,
subject o ungualified federal paramountcy in the event of conflicting federal and

pravincial laws,

What it will not do is permit provinces o pass laws affecting International frade.
For Saskatchewan, that is crucial. Almost all our resources are sold on world
markets. We don't want to take over the federal government’s responsibllity for
Canada's international frade policy. But we need to ensure thal the steps we take
to regulate the production of & resource in Saskatchewan will not be struck down
by the courts merely because they are sean 1o affect International trade, a field
that is reserved exclusively to the federal government,

We have produced a dralt of a resources saction {Appandix F) that wa would
racaommend io the commiltes, It is patterned closely on the ‘best efforts’ draft of
1878, but with the “compelling national interest” test replaced by ungualified
fedaeral paramountey, with respect to bath interprovincial and international trade
laws. In our view, this is a reasonable and responsible proposal.



Saskatchewan, at the same time as it urgas reasanable flexibllity on Ottawa's
part, recognizes that there can be instances when federal laws must pravail,
musl be paramount, for the good of Canada as a whola. Saskatchewan also
recognizes its obligation, and the obligation of all Ganadlans, to share the wealth
derived from resources and other Industries. Saskalchewan has shared its
waalth from gil and other resources. We will continue to share in the future, and
will share willingly on the basis of rules which are falr to all,

Part IV

I will not comment an the many problems with Part IV of the proposed Act. Itis
ciearly a make-weight provision, not intended ta be used,

Amending Formula

The proposed amending formula is the most unacceptable part of tha federal
resolution, the part which does most serious violence to tha basic principles of
federalism. Saskatchewan cannot endorse the resolution unless major changes
are made in the amending formula.

In a federal state, the procedure for amending the constitution |s the most
Impartant part of the fundameantal law. And the amending formula proposad in the
rasolution is so weighted in favour of the cenfral government, so biased against
the interests of the provinces, that it threatens to destroy the balance that is
crucial to the maintenance of Canada as wa now know il

Ag vou know, the resolution offers two mathods lar amanding the conatitution of
Canada. The first, the legislative alternative, requires, as well as the consent of
Parliament, the consent of Quebec and Ontarlo; the consent of two of the four
Atlantic provinces with 50% of tha region’s population; and the consent of twao ol
the four western provinces with 50% of that region's population.

As has already baen pointed gut by others who have appearad belore your
committee, the papulation requirement for the Atlanfic region appears to be
unfair to Prince Edward Island, since it makes the support or opposition of that
province totally Irrelevant to the approval of any amendment. Saskatchewan
would support a change in this provision,

Bul the formula, even with that change, is not ideal. For one thing, It gives, in legal
terms, a perpelual vato to two provinces, Ontarlo and Queabec, irespactive of
future shifts of population, By doing so, it lends support to those who attack the
process, not only as unilateral but also as clearly aimed at curtalling the

- influence of the Wesl regardiess of Its future growth. This allegation can ba
refuted by a simple change.

11
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Saskatchewan prefers and proposes a variation of this formula, so that the
formula would require, for provincial approval, the consent of a majority of the
provinces reprasenting 80% of the population of Canada, which majority must
include two or more of tha four Atlantlc provinces and two or more of the four
western provinces representing 50% of the population of the West. (See
Appendix G.) The result would be the same for the foresesable future, except that
the canstitution, in its terms, would not grant a continuing velo based on past
rather than current circumstances,

We put this forward not as an ideal formula, but rather as an improvement over
the formula proposed in the resolution, an improvement designed to meeat ane of
the well-founded objections levalled agalnst il

The second proposed method for amending the constitution does not involve the
consenlof provincial legislatures at all. [t employs, instead, the technigue of the
referendum.

Much has been made of our 50 years of irying 1o get an amending formula. |
search this 50 vears without finding any proposal for & referendum. it |5 a new
proposal which Canadians hava had no real oppartunity to consider. [tis a
proposal for which no case has been made.

Our first preference would be for the referendum procedure to be droppad
altogether, as a means of amending the constitution.

Ifthat iz nol possible, 3askatchewan must insist, as a minimum, on substantial
changes to the referandum alternative currently proposed in the resolution.

As now drafted, a referendum could be used to by-pass provincial legislatures
entirely. There iz no requirement that the provincial legislatures be consulted, or
im any way invalved, in luture canstitutional changes before 3 referendum i
called. Thus, there could be a situation of extensive and weil-publicized debate
in the federal Parilament, little or no debate in the provinclal lagislatures, and
then a referendum. What | call an "Instant referendum”. This clearly undermines
the position of democratically-elected provincial legislatures.

This instant referendum has all tha charm of inatant mashed potatoes.
It must be changed.

If we are to adopl this extra-parilamentary device for amending our constitution,
some important conditions must be met:

There must be opportunily for adaquata public debate, in Parliamant and in
pravincial legislatures, on the precise terms of a propased constitutional change
before the public is asked to vote.



There must be some measure of reciprocity as between Parliament and the
provincial legislatures in thelr power to initiale a referendum. The proposad
procass parmits a refarandum where provinces fail to agree to s federal proposal
for constitutional change. It does not provide for a referendum In the reverse
case, whare the federal governmant opposas an amendment endarsed by the
provinces. In other words, it is 8 way to temper provincial infransigence, but not
federal Intransigence. In our view, appropriate provisions for reciprocal treatment
are required to make the ralerendum a fairer and more balanced instrument.

The referendum vote must take place within a reasonabla and specifiad time of
tha amandmean!'s endorsemant by the legislative body commencing the process,

Provision must be made for impartial referendum rules developed and
supervised by an appropriate referendum committes. In the federal proposal, all
the rules respecting referanda are o be solaly within federal control, with none of
the safeguards which have been established over the years to ensure, for
example, fair federal elections. This clearly requires some revislon. What we
propose s a lederal-provincial body to establish rules for a relerendum.

Attached (as Appendicas H and 1) are draft amandmeanis, proposad by
Saskatchewan, dealing with seclion 42 and saction 48, The saction 42 draft
would establish the referendum procedure as a deadiock-breaking mechanism;
it would also permit a referendum to be heid In cases where an amendment |s
endarsed by provincial legislatures but opposad by the federal governmant, as
wall as In the reverse situation. The section 46 draft would create a federal-
provincial referendum rubes committes,

I am well aware that federal spokesmen have recently suggested that they are
preparad o iImprove the referendum procedure in ways which we, and others,
have proposed. But as yat, we have no detzilad indications of the kinds of
changes which will be acceptable, | urge the committes to recommend specific
amendmeants.

Equalization

We want o see a strengthening of the commitment to the egualization princlple.
The prasent section 31 of the resclution is inadequate.

Equalizatian is ot now of major financial concern o Saskatchewan, although we
gtill receive equalization payments.

However, the principle of equalization iz important to us. The Canadian system of
aqualization paymeants has been one of tha crowning achievemeants of post-war
co-operative federalism and the subject of world-wide admiratien. Canadians
have found a way to provide essential services of reasonable quality to all
Canadiana without imposing a crippling burden of taxation on those who happen
to live in less-wealthy provincas. And wea have found a way 1o share tha cost of
major soclal services without cenfralizing the administration of those services.
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Last summer, all but one of Canada’s eleven governments, including the fedaral
gavernment, agreed an wording for a constitutional provision which would have
enshrined not only the principle of sharing but of equalization payments
themselves. The equalization provision propoged in tha federal resolution is tha
waakasl and, for most governments, the least acceptable of several versions
examined during the constitutional negotiations.

| believe that it should be strengthenad. Appandead to this submission
(Appendix J) is a draft which we believe would be appropriate.

Charter of Rights

Many of you will know that | have opposed, In principle, the constitutionzal
entrenchment of a Charter of Rights,

| do not appose human rights.

| do not opposea charters of rights. On the conftrary, | am proud of Saskatchewan's
record as thea first jurisdiction in Canada with a legislated Bill of Rights.

What | oppoze is the canstitutional entrenchmeant of a Charter of Rights. And the
reason can be simply stated. With entrenchment many of the most impoartant and
sensitive public policy decisions ara delegated irretriavably to the courts. Courts,
of course, are partially respansible now for administering federal and provincial
human rights codes, but their decisions are not beyond popular review through
legislative action.

What iz being proposed by the constitutional entreanchment of rights is a shift in
power more radical than anything vet expariencad in Canada. By entrenchment
we are essentially putting beyond the reach of elected representativas the
disposition of such matters as abortion, capital punishment, sectarian education,
key issues in the administration of criminal justica, conscriplion for military
service outside Canada, Sunday observance, restraints on racist associations or
religicus cults, benefits for certain cifizens based on age, and many, many others.

I believe that policies in all these areas should be made in light of the sorts of
rights spelled oul in the proposed Charter. Buf | do not balieve that the final
accommaodation of competing values — and that, after all, iz whal is involved here
= should be removed from you and your lederal colleagues, or from me and my
pravincial colleagues, and given to a group of persons who, although honourable
and thoughtful, have no special abilities in relation to these mosat difficult of
palitical choices and whe are not politically accountabile to the people for their
dacisions



I do not object to the constitutional entrenchment of French and English
language rights. The right to use French or English, or the right to receive some
government servicas in aither of those languages, is not, after all, a right which
we claim as humans, It is an essential fact of Canada, an essential element of the
Confederation bargaln, and, as such, 15 an obvious candidate for inclusion in the
constitution.

In sndorsing the recognition of French and English as Canada’s two official
languages, however, | want to emphaszize the importance we attach fo Canada's
cultural diversity, Saskatchewan is the only province in which those of British
and Franch origin, combined, lorm less than half the population. Thal makes us
particularly conscious of our multicultural heritage. And it gives us a strong
commitment o policles and programs that will ensure the continued vitality of
languages and cultures othar than Franch and English.

We ought lo be axamining some constitulional recognition of multiculturalism,
perhaps in a preamble as discussed last summer, or in some other section. But, in
any case, it should be the subject of early discussion in the next round of
negotiations.

Having stated our genaral poslition on the Charter, | would llke to make some
specilic comments an tha assumption thal tha resolution, whan passed, will
contain a Chartar which will be enirenched,

Several groups that have appaarad bafora you have pointad oul perceived
defacts in the federal proposal. In my view, some of their comments ignore the
reeal limitations on the axtent 10 which a constitution can cure soclety’s problems,
Itis in light of this sense of tha limilation of constitutional therapy that | affer tha
commants which follow. '

I would llke to concentrate on only three sections: sections 1, ¥ and 15,

Section 7
It has been argued that section 1 renders the Charter meaningless.

I do not share that view. | balisva it is imporiant to give some guidance 1o tha
Courts to assist in their interpretation of enumeratad rights.

Failure to do so would lead to ona of two possibla rasulls, Courts would aither
construe the Charter with reasonable limitations implied, or they would give tha
anumerated rights a strictly literal interpretation. The former would create
digillusionment and cyniciam, and axpase judges to unwananted criticlsm. The
sacond would almast certainly produce the most bizarre and unacceptable
results.
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Seelion 7

Allthe provinces during the summer falt that the worst feature that any
entrenched Charler could have would be the inclusion of a clause giving rize o a
“substantive due process” right.

Azl am sure you are aware, substantive due process was used by American
courts 1o strike down state and federal legisiation which attempted te limit the
harms posed by rampant late nineteenth century capitalism. It iz a concept which
allowed courls to review lagislation to determine whather its subatance accorded
with the courl’s view of appropriata policy.

This would not be a tolerable element in the Canadian constitution. On this |
believe evaryone |5 agreed. Substantive due process is a mischief to be avoided
at almoszl all costs

The gquestion |8, which words best preclude its possibility. In our view, the words
"sxcepl in accordance with the principles of fundameantal justice” are a bad
choice. The Idea of fundamental justica has very strong substantive
connotations,

We believe that section 7 should use language that makes It clear thatitis
concerned with procedural fairness only. We would prefer the words “except in
accordance with fair procedures™ or some like phrass,

Section 15

This committee has received a greal deal of comment on sectlon 15, almost all of
It eritical.

Toour mind, If there is to be an entrenched Chartar, It is appropriate thal the right
nol 1o be unreasonably discriminated against by governmental action ba
included.

| suspectthat is the only point on which thare could now be said o be general
agreement with respeclt to saction 15. And | suspect, further, that the controversy
surrounding this section does not reflect disagresment over objectives. Rather il
reflects confusion and uncertalnty over the implications of particular
formulations of words. In my view, it is clear that this section needs further
cangideration.

It was In recognition of ita uncertain implications that the federal governmant
itsalf proposed a three-yvear defay in the application of saction 15, | propose that
we go one step further. | propose that we not proceed with section 15 at this time;
that we resoive to take our Hime to draft a better clause, laking account of the
various views that have been advanced.



It dogs not make sensa to go forward with a plan, the expectations for which are
80 high, while the cutcome is 20 unknown.

Some complain thal sectlon 15 s oo weak, and offer proposals to loughen it up.
But o my mind section 15 is not ambliguous, [t statas "everyane has the right to
equality before the law . ., without discrimination because of race, etc.”, Those
words seem to preclude the leglslative use of the enumerated classifications in
any circumstance. This would be an unfartunate result, and could farce
governmeants o abandon desired policy objectives,

The problems are perhaps most acute with respect to age. | hope | am not
misundersiood in saying that there are strong arguments for delating “age" from
the enumerated classes. | recognize thal cur society may be unreasonably agist
and that we need to make reforms in this area. However, to place age at the same
level of protected stalus as race, and sex, (s 1o mislead Canadians aboul the
axtent to which itis reasonable and desirable to forbid age-basad distinctions in
imposing resirictions or conferring benefits,

| am concerned, too, about the possible impact of section 15 on the system of
separate schools which exists In Saskalchewan and In most other provinces. On
the face of it, the use of public funds to support denominational schools is a clear
violation of section 15, which prohibits discrimination on the basis of religion. Are
separate schools saved by other sections of the Charter or by other
caonstitutional pravisionsa? Parhaps 5o, but parhaps not. And what about tha
discriminatory hiring and stafling practices and enrolment criteria which are part
and parcel of a religious school system T Will they ba jeopardized by the
language of section 157 | urge the committas, If section 15 goes ahead, to
resolve these doubts, to incorporate a provision which will give clear protection
to the continued existence and effective functioning of separate schools.

Finally, | am concerned about the relationship between decisions of provincial
human rights commissions, operating under provincial legislation, and decisions
of the courts applying section 15 of tha Charter. Commissions often maka
decisions which atitempt to ameliorate a dizcriminatory condition but, for sgund
soclal reasons, do not forbid It altogether. For example, the Saskatchewan
Human Rights Commission, after extansive hearings, has decided to aliow male
only employment in some job classifications in penal institutions. That decision
could presumably be challenged in the courts, under sectlon 15, and struck
down,

The pravincial experiment In social equality has been a success. It would be a
pity if this development were 0 be undercul by a judiclary which did not possess
the same capacity io respond o social contexts.

Indian and Native Rights

One other section of the proposed Charter requires our attanticn.
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In February 1979, First Ministers made a decision and a commitment. A decision
o place on the agenda of constitutional discuzssions an ltem antitied "Canada's
Mative Peoples and the Canstitution.” And a commilment to give Indian and
native people direct involvement in the process of constitutional review.

Governmenis have begun to examine this subject. We have had some
preliminary meetings. But we have nol yel Tully honoured our commitment.

| recognize the difficulty and complaxity of this subject. And | know, as Indlans
and nalives know themsalves, that final resolution of all the issues involved —
the issues surrounding trealy rights, aboriginal rights, Indian political structures,
Indian self-government — will not come easily or quickly. Certainly, the problems
can not be fully resolvaed in the context of the resolution now before this
committes,

Butwe must acknowladge their legitimate concerns. And we must commit
ourselves, now, 1o address these concerns in a serlous way as soon as possible
after patriation. On behall of the Saskalchewan govarnmant, | make that
commitment, And | urge the federal gavernment to do likewise before proceeding
with the present resolution.

Furthermaore, | believe that, at a minimum, we should ensure that what wea ara
doing now — f it does not advance the cause of Indian and native rights — is not
detrimental to the position of Canada’s aboriginal peoplas.

Indian and native people are concerned thal section 24, as prasantly drafiad,
does not give adequate protection to their existing rights. Saskatchewan
proposes an amendment to section 24 which would recognize and safeguard, in
a more explicit way, tha rights of Canada's Indian and natlve paoples — the rights
anjoved by Indians by virtua of fraaties with the Grown, and histaric rights of
Indians, Inuit, Metis, or othaer native peoples, (See Appendix K.)

Conclusion

18

| have apoken at length today because | feel strongly about this process, and
about the future of our country. | feel strongly about the fact that 50 yvears of
tradition is flouted by this process. | feel strongly aboul the fact that tha Canadian
partnership is being changed unilaterally. But most impartantiy, | feel strongly
about the potential for divislon cauzed by this action.

Canada is strong but it is not infinitely strong. We cannot engage In relentless
and nearly constant controversy without endangering the very fabric of this
nation,

It iz our view that thera is still time to seak 8 broader consensus.



This may mean not procesding with paftriation at this time,
It may mean proceeding only with patriation and an amending fermula.

And, if a resolutian containing something mare than patriation and a bare-bones
amending formula goes forward, it certainly means that the resolution must have
a broader base of support among Canadians than does the one referrad to your
commiftee.

As mambears of the committee you have the opportunity to recommend the
appropriate course of action. If you decide to recommend that tha resolution ba
proceeded with, then yvou have the opportunity o change the resolution from
something that is flawed and clearly divisive to something with broadar support,
gomething more unifying for Canada,

Theose of us in positions of respansibility have an obiigalion to seek, with
diligence and patience, the accommodations so clearly needed (o foster a spirit
of co-operation and harmony.

Itis often easier to pick a side and maintain one's position. This course promizes
a clear victory or a glorious defeat rather than the seaming indignities of a craven
compromise. But this couniry was built on compromise among those who
represent [ts regions, and that same splirit is needed agaln.

First and foremost, we need it If we are to prevent reglonal conflict from
escalating still further. And thal is a danger not o be taken lightly.

Secondly, wa need il as a basis for the naxt stap in constitutional renewal. Wa all
recognize that patriation, whether or not accompanied by the other items in tha
resolution, is only a firsl slep in the renewal of the Canadlan federation to which
wa are all committed.

Time is running oul. The Prima Minister and the Governmeant of Canada must
indicate very soon thair willingness ta compromize and accommadate, to respact
the balance so cructal to Canadian unity. If they do, and I sincerely hope that they
will, perhaps we can emarge from this crizls stronger than ever, bullding upon our
common commitment to Canada to create a federal systam which will
encompass and reflect the cultural and regional diversity that is the essence of
Canada.
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Appendix A

History and Analysis of Amendments to the
B.N.A. Act.

|.  Amendments made by the U.K. Parliament

1.

20

Britigsh Morth America Act, 1871

Frovided for the establishment of new provinces, the administration of the
territories, and the ratification of the Manitoba Act, 1870, as wall as astablishing
a procedure for making changes to provinclal boundaries.

Provinces were not consulted and provincial consent was not secured. Initially,
the fedaral government proceaded without securing the consent of Parllament,
but this provoked a strong pratest from the Opposition, with tha result that itwas
decided to proceed with the amendment by way of a Joint Address of the Senate
and House of Commons.

Parliament of Canada Act, 1875

Amendead section 18 of thae BN A, Act, 1867, which gat farth the privilegas,
immunities, and powers of each of the Houses of Parliament.

Provinces were not consulted and provincial consent was not secured. Tha Act
was passed by the British ParHament merely at the request of the Governmant of
Canada. Parliament's consant was nol securad.

Britizh Morth America Act, 1886

Authorized the Parliament of Canada to provida for the representation of the
Territories in the Senate and House of Commaons.

Provinces were not consulted and provincial consent was nof securad. The Act
was passed by the British Parliameant following a Joint Address of the Senate and
Housze of Commons

The Canada (Ontario Boundary) Act, 1889
Extended the boundaries of the province of Ontario.

Enacted with the consent of the province of Ontario. The Act was passed by the
British Parllament following a Joint Address of the Senate and the House of
Commons.



5. The Statute Law Revisions Act, 1883
Repealed certain obsolete sections of the B.M_A. Act, 1BET.

The Statute Law Revisions Act was a periodic enaciment of tha British
Parliament whose object was to clear up English statute law. It was enacted
withoul the formal consent of Canada,

6. The Canadian Speaker (Appointment of Deputy) Act, 1895

This was Britlsh legislation validating an Act passed by the Parliament of Canada
entitled “An Act respecting the Speaker of the Senate”, which provided for the
appointment of a deputy during the illness or absence of Speaker of the Senate.

Provinces wera not consulfed and provincial conaent was not secured. The Act
was passed by tha British Parliament merely at the request of the Governmenl of
Canada; the request did not ariginate fram tha Parliarment of Canada.

7. Britlsh North America Act, 1907

E=tablizhed a new scale of financial subsidias to the provinces in lieu of those
sed forth in sgction 118 of the BN A. Act, 1887,

All nine provinces were consulted (Dominion-Provincial Conference of 1808
deall with this subject], and the amendment was made with the consent of all
provinces but British Columbia. The Act was passed by the British Parliament
followlng a Jolnt Addrass of the Senate and Housa of Commons. However, the
words “final and unalterable settlement” included in the original draft submitted
by the federal government to the British government were rejected by Londan on
the grounds that they weare inapprapriate in a United Kingdom statute, and this
met British Columbia's principal concearn.

8. British Morth America Act, 1915

Redefined Senate divisions to take account of the four Western provinces, and
added section 51A to the B.ALA, Act.

Some provinces weara consulted bul provinclal consent was not formally secured,
The Act was passed by the British Parliament fallowing a Joint Address of the
Senate and House of Commons. Marks the first time that an amendment was put
forward in the form of a Canadian draft bill, which was enacted without
madification by the British Parliamant
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10.

12

The British North America Act, 1916

Extended the life of the current Parliament of Canada by one year

Provinces were not consulted and provincial consent was not securad. The Act
was passed by Lthe British Parliament following a Joint Address of the Senate and
House of Commans.

The Statute Law Ravisions Act, 1927

Repealed the B.W_A. Acl 1916, and sectlon 1(2) of the B.N.AL Act, 1915,

The Statute Law Revisions Act was a periodic enactment of the British
Parllament whose object was lo claar up English statute law. It was anacted
withaut the formal consant of Canada.

. The British North America Act, 1930

Confirmed the Matural Resources Transfer Agreements with the lour Western
provinces,

The faur provinces directly allected Manitoba, Saskatchewan, Alberta, and
British Columbia, were consulted and consenfed fo this amendment. The Actwas
passed by the Britizsh Parliament following a Joint Address of tha Senate and
Haouse of Commons.

British Morth America Act, 1940
Transferred unemployment insurancea from pravincial to federal jurisdiction.

All nine provinces were consulled, and all provinces consented to this
amendmenl The Act was passed by the British Parliament followlng a Joint
Address of the Senate and House of Commons.

British North America Act, 1943

Provided for the postponement of the statutory requirement to Implemant a
redistribution of the saats of the Hause of Commaons after each decannial
census, until after the termination of hostilities.



15,

N6,

17.

18.

FProvinces were not consulted and provincial consant was not secured, The Act
was passaed by the British Parliament following a Joint Address of the Senate and
House of Commons.

British North America Act, 1946

Amended section 51 of the B.NA. Act, 1867, and alterad the provisions for
readjustment of reprasentation in tha House of Commons,

Provinces were not consulted and provincial consent was not securad. The Act
was passed by the British Parllament following a Joint Address of the Senate and
House of Commons.

Britigh North America {Mo. 1) Act, 1848

Canfirmed and gave eflact to the terms of union between Canada and
Mewfoundliand.

Enactmant was consented o by Newfoundland. Tha Act was passed by the
British Parliament following & Joint Address of the Senate and House of
Commons.

British North America (No. 2) Act, 1949

Altered section 91 of the B.N.A, Act, 1867, to enable the federal government to
amend the "Constilution of Canada” except for certaln specified matters.

Provinces were nol consulted and provincial consant was not sacured, The Act
was passed by the British Parliamant following a Jolnt Address of the Senate and
House of Commons,

The Statute Law Revisions Act, 1950

Repealed section 118 of the B.K.A. Act which had baen renderad obsolete by the
B.M.A, Act, 1807,

The Statute Law Revisions Act was a periodic enactmeant of the Britizh
Parliament whose object was to clear up English statule law. It was enactad
without the formal consent of Canada,

British Morth America Act, 1951

' Provided for concurrent jurisdiction in respect of old age pensions with

provincial paramountcy (section 94 A,
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Provinces wera consulted, and all provincas consentad to this amendment The
Act was passed by the British Parliament following a Joint Address of the Senate
and House of Commons.

British North America Act, 1960
Amendad saction 98 of the BN.A. Act, 1867, to require judges to retire at age 75,

Provinces were consulted and all provinces cansented to this amendment. The
Act was passed by the British Parliament following a Joint Address of the Senate
and Haouse of Cammans,

British North America Act, 1964
Amended section 94 A to Include benafits supplementary to old age penslons.

Provinces wera consulted and all pravinces consented ta this amendment. The
Act was passad by the British Parliament following a Joint Address of the Senate
and Housa of Commaoans.

Amendments made by the Federal Government pursuant to
Section 91(1)

The Britizh North America Act, 1952, effectad a readjusiment of represantation in
tha House of Commaons. The principle of representation by population was nol
alfected by this legislation.

The Britizsh Morth Amerlca Act, 1965, provided for the compulsory retirement of
senators, hancaforth appointed, at age sevanty-five.

The British Marth America Act, 1374, repealed the provisions of the Act of
1852 and subsatituted a new readjustmant of represantation in the Howse of
Commons. The principle of representation by population was maintained,

The Brifigh Morth America Act, 1875, increased the representation of tha
MHorthwest Territorles in the House of Commaons from one fo two members.

The British Morth America Act (Mo. 2}, 1975, increased the total number of
sanators from 102 to 104, and provided for representation in the Senate for the
Yukon Territory and the Northwest Tarritories by ona member each.



Ill. Comments

1,

Of the 20 amendments made by the British Parliament to the BN A, Act, nine
rasulted from federal requests made without provincial consent, eight resulted
from federal requests made with some measure of provincial consent, and three
Involved the repeal of obsolete sections of the B.M.A. Act by the British Statute
Law Revisions Act.

Of the nine amendments mada without provincial consent, seven clearly deail
with mallers af concern to the federal government alone and did not, according to
the established conventions. require provincial consent. These were
amendments to the B.N.A. Act's provisions regarding the House of Commons and
represantation in the Senate, matters generally regarded as being of concern to
the tfederal government alone. They have, slnce 1949, baan amendable by the
Farliament of Canada pursuant to section 81(1),

M the nine amendments implamentad through unllateral action, the B.M.A, Act
1B71 is the only one which appears to daal with a matter clearly aflacting the
federal government and all the provinces. This amendment gave the federal
Parliament the power to create new provinces in the “territories” and putinto
place a procedure for making changes to provincial boundaries. But it should ba
noted that the power o create provinces was conditionad by the reguirement
that these new provinces should enjoy the same status as existing provinces,
while the power to change provincial boundaries was canditionad by the
requirement that consent of the provinces affected had to be obtained. In this
sansa, therefore, no change in federal-provincial relationships was effected. This
wag, moreover, the first amandment made o the B.ANA. Act at Canada’s request
and it took place before constitutional conventions had had time to develop.
Evidence indicates that there was considerable controversy regarding
Parliament's rale in this amendment, and this shows that there was some
ambiguity about the amending procadure at that time. Doubt must therafore ba
cast on whether this amendment creates any precedent for unilateral action on
matters affecting both the federal government and the provinces, Thata
precedent was not created can be discerned from the fact that the procedura
uzed in this instance was never used again to effect any subsequent
amendments involving matlers of concarn to both federal and provinclal

governments.

The B.N.A. (No. 2) Act, 1948 js the last amendment made through unilateral
action and it iz one of the mosat confroversial, This was an amendmant to section
21 and it provided the federal government with tha power o amand the
Constitution of Canada subject to certain spacific exceptions. The amendment
can therefore be considered to have altered the division of powers, certainly a
matler affecting federal-provinclal relationships, and this was the view of mosl
provincial governments at the limea. Thea fedaral government, however, deniad
that this was the case and claimed that the intention was simply to give 1o the
faderal government the same powers to amend Its constitution as provinces
anjoy under saction 92{1) to amand their constitutions. It seemed to feel that an
ameandment which had this as its infention was ona which was of concern to the
federal government alone and not subject to provincial consent.
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5. The Supreme Court gave Lthe fallowing interpretation of the 1949 amendment in

ihe Senate Reference:

The apparent intantion of the 1949 amendment to the Act which enacted
5. 891(1) was to obviate the necessity for the enactment of a statute of the

British Parliament to effect amandments o the Act which theretofora had
been obtained through joint resolution of both Houses of Parliament and

without provincial consent.

This suggests that the amendment dealt with a specific category of amendments,
namely those which had theretofore been abtained through Joint Resolution and
without provinclal consant, and was designed (o ramove tha neead to go to
Westminster for amendments that affected the federai government alone and for
which provincial consent was nof required.

With the possible exception of the B.N.A. Act, 1871, amendments made to matters
affecting the federal government and the provinces havea always been made with
provincial consent. Amendments affecting the federal government and all the
provinces have been made with the consent of the federal government and all the
provinces. This is true of the amendments of 1940, 1951, 1960 and 1964, most of
which dealt with tha division of powers. It 15 also true of the amendment of 1807
which dealt with federal-provincial financial relationshis, if consideration |s
taken of the fact that the BN A, Act, 1807 was amendead in Landon in & manner
which met the concarns of the only dissenting province, British Columbia,
Amendments affecting the federal government and one or more but not afl
pravinces have taken place with tha consent of the province or provinces
concerned. This is true of the amendments of 1888 (Ontaric), 1830 (Natural
Aesources Transfer Agreemenis) and 1949 (Newfoundland).



Appendix B

Conventions Governing Constitutional
Amendment

Excerptfrom The Amandment of the Constitution of Canada, Honourabla Guy
Favreau, Minister of Justice, February 1965 (p. 15)

The lirst ganeral principla that emergas in tha foregoing resume is that
although an enactment of the United Kingdom is necessary to amend the
Eritish Morth America Act, such actlon is taken only upon formal request
from Canada. Mo Act of the Unitad Kingdom Parliament affecting Canada is
therefore passed unlass it is requested and consented to by Canada.
Conversely, every amendment requested by Canada in the past has been
enached.

The second general principle is that the sanction of Parliament |s required
for a request to the Britlsh Parliament for an amendment ta the British North
America Acl This principle was established early in the history of Canada’s
constitutional amandments, and has not been violated since 1895, The
procedure invariably is o seek amendments by a Joint Address of tha
Canadian House of Commons and Senate to the Crown.

The third general principle |s that no amendment (o Canada's Constitution
will be made by the British Parllament merely upon the requeast of a
Canadian province, A number of attempts to sacure such amendments have
been made, but none has been successful. The first such attempt was made
as early as 1868, by a province which was at the time dissatisfied with the
terms of Confaderation. This was lollowed by olhar attempts in 18669, 1874
and 1887, The British Government refused in all casas to act on provincial
government representations on the grounds that it should not intervene in
the affairs of Canada except at the request of the lederal governmeant
representing all of Canada.

The fourth general prinnlﬁla I& that the Canadian Parliament wlll not request
an amendment directly affecting faderal-provincial ralationships without
prior consultation and agreement with the provinces, This principle did not
amerge as early as the others but slnce 1907, and particularly since 1930,
has gained increasing recognition and acceptance. The nature and degrae
of provincial participation in tha amanding procass, howaver, have not lent
themsealves to easy definition.
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Appendix C

Conventions Governing Constitutional Amendment
Quotations from Canadian Political Leaders

Hon. Louis St-Laurent, Minister of Justice, 1943

When it comes to making amendments to our constitution | would like to
suggest to hon. members that there appears to be a fundamantal distinction
io be observed. Confederation was not really a pact batween provinces. As a
matter of fact, there was only one province of the United Canadas, Upper
and Lower, at the time confederation came into existence. Bul it was
nevertheless the system worked out by responsibla prominent leaders of
the population of the areas which then constituted, on the one hand, the
united province of Upper and Lower Canada, and on the other hand the
maritime provinces, and it was provided thak under this syslam provincial
legislatures and provincial governments would be established to deal with
certain matters over which they were allocated exclusive jurisdiction. The
courts have heid that the provinces In the exercise of jJurisdiction in the field
allocated o them are sovareign stalas . ..

I would readily concade to hon. mambars that if there were 1o be any
suggestad amendment ta change the allocation of legislative or
administrative jurisdiction as between the provinces, on the one hand, and
the federal parliament, on the other, it could not properly be dane without
the consent of the organism thal was sef up by tha canstitution 1o havea
powers that would assumedly be taken from that organism. ..

The example that was given by the hon. member (the British Morth America
Act, 1940} |5 a case where it was eminently proper that the consent of the
legisiatures be obtained because il meant fransferring o thiz parliament
jurisdiction which in 1887 had been quila improper fo take away from the
provinces without thelr consent anything that they had by the constitution.

Hon. Emest Lapointe, Minister of Justice, 1925

The British Morth America Act itself Is not only the charter of the Dominlen of
Canada; it is just as much the charter of the provinces of Canada . .. Would it
then be fair for us to arrogate to duraalves the right to changa the acl which
is Just as much the constitution of the provinces as it isourown? .,

Within their sphere the provinces enjoy the powers of seli-government just
as much as the Dominion parliament does, and if 20, suraly the Dominion
parliament cannot take upon itsell the right to change a statute which gives
io those provinces the powers which they enjoy . ..
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Rt Hon. W. L. Mackenzle King, Prime Minister, 19258

That method (of amendment proposad in the resolution) ignores altogether
the relationahip of tha provincas to the Dominion in the creation of the
constitution itself. All of that particular phase of the question was so fully
and conclusively argued by the Minister of Justice vesterday that this
Housze, | believe, is practically unanimously of the view that if an amendmeant
of the kind is to be sought, due regard should be had to the view thata
compact was made at the time of Confederation, and that an amendment of
the imporlance that such an amendmant cartainly would have, ought anly to
ba proposed after there had been a conference and agreement between the
Dominion and the provinces,

Undoubtedly, the pact of confederation is a contract and there are rights
involved therein not rapresented by the Parliament of Canada. We could not
put ourselves in tha position of asking that rights so secured should ba
disturbed on our motion alone. The speach of the Ministar of Justice
determines, | think, without power of dispute, that there should never be
suggestion of amandment affecting other parties to the contract save after
conference and consant of those othar parties . ..

Rt. Hon. Arthur Melghen, Leader of the Opposition, 1925

Hon,

Mot only |z there a contract between the provinces and the Dominion as a
whola, between the minorities as represented by the provinces and the
majorily as represented by the Dominion, 8 contract which is sacred and
which we must all preserve; but, as well, | think, It can be affirmad that
another party to the contract for the protection of the minarity rights is the
British Parliament itself. And | balieve it is a fact to a degree minorities in
Canada — minorities racial and minorities religious — notonly upon the
merlts of the contract as between the varlous parties in tha Dominion, buf ag
well on the contract betwaen the Dominlon and the British Parliament . ..

Hugh Guthrie, Minister of Justice, 1931

... My contention has always been that in all matters appertaining ta the
legislative jurisdiction of the parliament of Canada the parliament of
Canada has tha right, and should have tha right expressad, 1o make such
amendments to the constitution as it shall see fit. But, on the other hand, the
rights of the provinces of the cowntry are just as plenary, just as high as the
rights of this parliamant. Can this parliament, tharefore, by ameandment or
alteration of any kind, interfara with the righls which are spacially sat aparl
as matters of provincial jurisdiction and provincial concern, without the
consent of the varlous provinces of Canada®? ... | submit that we cannot. In
reapect ol any mattars arizing under 2ection 92 or saction 93 of the British
Morth America Act, this parliamant cannol, without the consent of tha
various provincial legistatures, amend the British Morth America Act in any
respact...

Hugh Guthrie, Minlster of Justice, 1835

| think that we would have o have agreament. | do not think tha parliament
at Westminster would dizregard the views of the provinces merely at the
request of tha parllament of Canada, If the provinces refused to agree upon
any fundamental question which concerned thair rights | doubl very much If
the parliament of the United Kingdom would grant such amandment.
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Appendix D

1979 Best Efforts Draft
Resource Ownership and Interprovincial Trade

30

(1) {present Section 92)

Resources

(2} In each province, the lagislature
may exclusively make laws In
ralation to

a)

i}

ch

exploration for non-ranewable
npatural rescurces in the
prowincs;

devalopment, exploitation,
extraction, conasarvation and
management of non-
renawable natural resources
in the province, including laws
in refation to the rate of
primary production therefrom;
and

development, explaitation,
conservation and
management of forestry
resources in the province and
of sites and facilities in the
province for the generation of
alectrical energy, including
laws in relation to the rate of
primary production tharafrom.

{1) Carries forward existing Section

22

{2} The draft outlines exclusive

provincial legislative jurisdiction
over certain natural resources
and eleclric energy within the
province, These resources have
bean defined as non-renawabla
(e.g. erude oil, copper, iron and
nickel), torests and electric
energy. This section pertalns to
legislative jurisdiction and in no
way impairs established
proprietary rights of provinces
over rasources whather these
regources are renewable or non-
ranewable,



Export from tha province of resource

i3) Ineach province, the legislature

may make laws in ralation to the
export from the province of the
primary production from nan-
renewable natural rescurces and
forestry resources in the provincea
and the production from facilities
in the province for the generation
of electrical energy. but such laws
may not authorize or provide for
prices for production sold lor
axport to another part of Canada
that are different from prices
authorized or provided for
production not soid far export
from the province,

Relationship to certain laws of Parliament

(4} Any law enacted by the

legislature of a pravince pursuant
to the autherity conferred by
subsection (3) prevails over a law
enacted by Parliament in relation
to the regulation of trade and
commerce excapl to the extent
that the law =0 enactad by
Parllament,

al inthe case of a law in relation
to the regulation of trade and
commerce within Canada, is
necessary to serve a
compelling national interest
that iz not merely an
eggregate of local interests,
ar

bl isalaw inrelation to the
regulation of international
trade and commerce.

13) Provincial governments ara given

4

!

concurrent legislative authority to
pass laws governing the export of
the resources referred to above
from the province. This legislative
capacity is in the sphare of both
interpravincial and infernational
trade and commerce. Provincial
governments are prohibited from
price discrimination between
resources consumed in the
province and those destined for
consumplion in other provinces,
This new provincial legislative
capacity applies to these
resources in thair raw state and to
them in their processed state but
does not apply o materials
manufactured from them.

The effect of this new provincial
legislative responsibility over
trade and commerce diminishes
the scope but doas not eliminate
the federal government's
axclusive authority over trade and
commerca. The exercise of the
provincial power Is subject to fwao
limitations. Firsi, the federal
government may legislale for
interprovincial irade if there is
“compelling national interest”
This trigger machanism may
apply o circumstances other than
an amergency as established
under the peace, order and good
government power. Second,
federal laws governing
international trade pravall over
provincial laws in international
trade, in effect establizhing a
concurrent power similar 1o that
for agriculture,
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Taxation of resources

{5) Ineach province, the lagislatura

may make laws in relation to the
raising of money by any mode or
gystem of taxation in respect of

al non-renewable natural
resources and forestry
resources in the province and
the primary production
therefrom; and

b) sites and facilities in the
province for the generation of
elecirical enargy and the
primary production therefrom,

whethar or not such production is
exported in whole or in part from
the province but such laws may
not authorize or provide for
taxation that differentiates
between production exported to
another part of Canada and
production not exported from the
province.

(5} Provincial powers of taxation are

increased (o Include indirect
taxes over the resources ocutlined
in this saction — whethar or nol
these ragourcas ara destined in
part for export outzide the
province. Thesa taxes are o apply
with equal force both in the
province and across the rest of
the country.



Production from resources

{8) For purposes of thiz saction, {8) In determining the scope of

al production from a non-
renewable resource is
primary production therefrom
if

i) itlsin the form inwhich it
exisls upon il recovery or
saverance from its natural
stale, or

iil itisaproduct resulting
from processing or
refining the resourca, and
is nota manulactured
product or a product
regulting from refining
crude oil orrefining a
synthallc equivalent of
crudea qil; and

bl production from a forestry
resource is primary
production therefrom if it
consists of sawlogs, poles,
lumber, wood chips, sawdusl
or any other primary wood
product, or wood pulp, and is
not & product manufactured
from wiood.,

Existing Powers

{7} Mothing in subsections (2 to (6)

derogates from any powers or
rights that a legisiaiure or
govarnment of a province had
immediataly belore the coming
into force of ithose subsections.

provinclal leglsiative powears aver
resources exported from the
province, it became necassary 1o
define the degree ta which tha
resource was processed, It is not
imtended to extend provincial
authority o manufacturing but it
is intended to extend it to
something beyond Its extraction
from its natural state. Given the
varying resources coverad by this
gsection, the wording of this
subszeclion ia thought to place the
appropriate limlitations on
provincial powears.

{7} This clause ensures that any

existing provincial legislative
powers found in .92 are not
impaired by the naw sactian.

Oftawa
February -8, 1978
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Appendix E
1979 Best Efforts Draft
Declaratory Power

1.  Amend head 92.10(c) to read as follows:

{c)  Buchworks as, although wholly situate within the province, are befare or
after thelr execution declared by Parliament o be lor the general advantage
of Canada, or for the advantage of two or more provincas, for purposes
indicated in the declaration.

2. Addnew subsections to zection 92 which for the purposes of this draftare
numbered as follows:

Aequire-
man to
caonEull
with i
respact in
usa of
deckaralory
vwar ol
Parliamant

82. (2

Daclaraton (3l
an lailure

of )
consultatian

Limitation

on
Cpctaraiory
Poowar with
raspect 1o
FEBOLIMGas

4

Hevaoslon
or

Himitation
ol
declaration

(5)

Before Parliament declares any work o be for the general advantage of
Canada or for the advantage of two or more provinces

{al the governmentof Canada shall consult with the government of
the province or the governments of each of the provinces inwhich

the work is siluate; and

(b) it the consultation under paragraph (a) does not result in an
agreement that the work be so declared, the Prime Minister of
Canada shall conszult the first ministers of the provinces about the
proposead declaration at a first ministers” conference.

Where, alter the conzultation required by subsection (2], an agreement
has nol bean reachad that a work be declared to ba for the general
advantage of Canada or for the advantape of two or more provinces, a
declaration under paragraph 92(1110(c) shall have effect only for such
pericd not exceeding flve years from tha affactive date of the
declaration as is stated in the declaration but nothing in this
subsection prohibits Parllament from mtﬂnn? a further declaration in
raspect of the work after the requirements of subsaction (2) have again
been fulfilled,

Mo declaration under paragraph 92{1110{zc) shall ba mada by
Farliament without the prior consent of the government of the provinoce
inwhich the work to be so declared |s sltuate if it [s a work for

{a) the primary production or initlal processing of any non-ranawable
ar faresiry rasource; ar

{b)  the generation of electrical enargy.

Parliament may revoke any declaration of a work to be a work for the
general advantage of Canada or for the advantage of iwo or more
provinces mada befara ar after the coming into force of this saction
and may limit or, subject to subsections (2) to (4], extend the purposes
for which any such declaration had been made.



Appendix F

Resources
Saskatchewan Draft

(1}

2]

(3

(4}

Section 92A
In each province the legislature may exclusively make laws In relation to:

(a} exploration for non-renewable natural resources in the province,

ib) devalopment, conservation and management of non-renewable natural
resources and forestry resources In the province, including laws in refation
to the rate of primary production therefrom, and

¢} development, conservation and management of sifes and facilitias in the
province for the generation and production of electrical energy,

whather or not such production is exported in whole or in part from the province.

In sach province the legislature may make laws in relation fo the export from the
province of the primary production from non-renewable natural resgurces and
forestry resources in the province and the production from facililies in tha
provinca for the generation of alaatrical energy, but such laws may not authorize
or provide for discrimination in prices or in supplies exported to another part of
Canada.

Mothing in subsection {2) derogates from the authority of Parliament to enact
laws in relation to the matters referred to in that subsection and, where such a
law of Parfiament and a law of a province conflict, the law of Parliament prevalls
o the axtent of the conflict

In each province Lthe legislature make make laws in relation to the raising of
monay by any modea or aystem of taxation in respect of

{a} non-renewable natural resources and lorestry resources in the province
and the primary production tharafram, and

{b} sites and facilities in the province for the generation of electrical energy and
the production therefrom

whether or not such production is exported in whole or in part from the province,
but such laws may nol authorize or provide for taxation that differentiates
belwean production exported 1o another part of Canada and production not

exported from the province,
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5} The expression “primary production” has the meaning assigned by the Sixth
Schedule,

{8} Mothing in subsections (1) to (5) derogates from any powers or rights thata
legislature or govarnmant of a province had immadiataly bafora tha coming inta
force of this section.

The Sixth Schedule
Primary Production from Non-renewable Resources and
Forestry Resources

1. For the purposes of subsections 824 of this Act,

fal production from a non-renewable resource is primary production therefrom
if

{I} itl=sinthe form Inwhich it exists upon its recovery ar severance from
ils natural state, or

{ii} itisaproduct resulting from processing or refining the resource, and is
not a manufacturad product or a product resulting from refining crude
oll, refining upgraded heavy crude oil, refining gases or liquids derived
from coal or refining a synthetic equivalent of crude oll; and

(o} production from a forestry resource is primary production therefrom if it
consists of spwlogs, poles, lumbar, wood chips, sawdust or any ather
primary wood product, or wood pulp, and is not a product manufacturad
from wood.
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Appendix G

Amending Formula, Section 41
Saskatchewan Draft

41.(1) Anamendment to the Constitution of Canada may be made by proclamation

(2}

isgued by the Governor General under the Great Seal of Canada where 50
authorized by

fal resolutions of the Senate and House of Commons; and

ibl resolutions of the legisiative assemblies of at least a majority of the
provinces that have, according to the then latest genaeral census, combined
populations of at least eighty per cent of the population of all the provinces,
and that include

i} twoor more of the Allantic provinces,

{ii} twoor more of the Wastern provinces that have, according to the then
latest general censws, combined populations of at least fifty per cent of
the population of all the Weastern provinces,

In this section,

“Atlantic provinces"” means the provinces of Nova Scotia, Mew Brunswick, Prince
Edward Island and Newfaundland;

"Western provinces” means the provinces of Manitoba, British Columbia,
Saskatchewan and Alberia.

a7



Appendix H

Referendum Procedure, Section 42
Saskatchewan Draft

42, 11) (Same as proposed federal resolution 42{1).)

(2} Areferendum reflerred o in subsection (1) shall be held only where directed by
proclamation issued by the Governor General under the Great Seal of Canada,
and such proclamation shall be issued and referendum held in the following
cases and in no others:

{a} where

(i) the requirements respacting resclutions in paragraph 41{1){a} have
been satisfled for at least ana yaar with respect to a proposal lor
amendment,

(i} the requirements of paragraph 41{1}{b} have not been satistied with
respact o the proposal for amendmenl at the expiration of the vear
mentionad in subparagraph (i,

{11} the issue of the proclamation is authorized by resolutions of the Senate
and House of Commons after the expiration of the year mentionad in
subparagraph (i),

iivl the issue of the proclamation is authorized by resolutions of the
lagislative azsamblies of at least four provincas after the expiration of
the year mentioned in subparagraph (i}, and

%] polling day at the refarendum is not more than two yaars after the
expiration of the year mentioned in subparagraph (i};

or

(b} where

(i} tharequiremenis of paragraph 41 {11{b} have been satisfiad for at least
one year with respect to a proposal for amendment,

{ii) the requirements respecting resolutions in paragraph 41(1}{a) have
not been satisfied with respect to the proposal for amendment at the
expiration of the year mentioned in subparagraph (i),

38



{3)

liti} after the expiration of the year mentionad in subparagraph (i), but
within one year after the explration of that year, the isspa of the
proclamation is authorized by resolutions of the legislative assemblies
of the provinces that would be sufficient to satisfy the reqguiremeants of
paragraph 41(1)(b), and

{ilv] polling date at the referendum is not more than two years after the
expiration of the year mentiened in subparagraph (i).

Where subparagraphs (2)(b) (i} and (i) obtain, motions to resolve, under
subparagraph (2} (b} (iii}, to authorize the issue of a proclamation shall be
proposed as s0on as practicable in the legislative azsembly of each province,
and, within ona year after the expiration of the year mentioned in subparagraph
{2)1{p) (i}, every question necessary to dispose of the motions shall have been put.
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Appendix |

Referendum Rules Committee, Section 46
Saskatchewan Draft

48 (1) Subject to subsection (2), the Governor General may, by Proclamation issued

2]

(3)

i4)

(5)

under the Great Seal of Canada, on the recemmendation of a Aeferendum Rules
Committes astablishad under this section, make rules applicable to the holding
of a referendum under secfions 38 and 42,

isame as federal draft)

As soon as practicable after the authorization for the holding of a referendum
under this Act, a Referendum Rules Committee shall be established to
recommend the rules applicabla to the holding of that referendum and tha
Referandum Rules Committee shall make its recommendation by majarity, within
sixty days of its establishment.

The Referendum Rules Committee refarred to in subsection {3) shall consist of:

(al The Chief Electoral Officer of Canada, appointed by resolution of the House
of Commons, who shall be chairman of the Committes:

(b) a personappointed by the Governor in Council;

{c) apersonappointed by the Governor in Council:

{Il onthe recommendation of the governments of a majority of provinces,
or

(ii} if the governments of a majority of provinces do not recommend a
persan within sixty days after the Chief Elacioral Offlcer requests such
a recommendation, on the recommendation of the Chief Justice of
Canada from among persons recommended by the governments of the
provinces within thirty days after the expiration of that sixty day period,
or, if none 15 20 recommended, from among persans knowledgeable in
the holding of alections.

Aules made under this section:
lal may include penaltias for tha confravention tharaof,
(b) have the force of law; and

(c} prevail over other laws, except the Canadian Charter of Rights and
Freadoms, o the extent of any inconsistency.



Appendix J

Equalization, Section 31
Saskatchewan Draft

Parliament and tha Government of Canada are further committed to the principle
of making equalization payments to ensure that provincial governments are able
to provide essential public services of reasonable quality without imposing an

undue burden of taxation.

31.{2)
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Appendix K

Indian and Native Rights, Section 24
Saskatchewan Draft

Marginal note changed from:

Undeclared rights and freadoms

Other rights and freadoms

24, {1} The guarantes in this Chartar of cartain rights and freadoms shall nat ba
construed as denying the existence of any other rights or freedoms that exist in
Canada.

(2) MNothing in this Charter abrogates or derogates from, or shall be construed or
applied 5o as o abrogate or derogate from, any rights enjoyved by Indians by
virtue of treaties made between Indians and the Crown or any historic rights
which pertain to Indlans, Inuit, Metis, or other native peoples of Canada.
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