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THE EXPERIENCE OF THE UNITED STAT ES WI TH I NC ORPORATING FUNDAMENTAL 
RIGHTS (POLITICAL CIVIL LIBERTIES ) INT O THE CO NSTITUTION 

The American Cons t itution , adopted in 17 87 , did not include 

a Bill of Rights. It did, however , include a few provisions which 

might now be included in a comprehensive Bill of Ri ghts , e.g. : 

Article 1 , section 9(2). Th~ pr ivilege of the writ of 
Habeas Corpus shall not be suspended, unless when in 
Cases of Rebelli on or Invasion the public Safety may 
require it . 

Article 1 , section 9(3) . No Bill of Attainder or ex 
post facto Law sha ll be passed . 

Article IV , section 2(1). The Citizens of each State 
shall be entitled to all Privileges and Immunities of 
Citizen s in the several States. 

Article VI, (3). . .. no religious Test shall ever 
be required as a Qualification to any Office or public 
Trust under the United States . 

What came to be known as the Bill of Rights is constituted by 

the first ten amendments to the American Constitution adopted in 

1791 • 

Of these fir~t ten amendments it is only the first which 

deals with what are commonly . called the fundamental freedoms OT 

political civil liberties. It provides: 

Congress shall make no law respecting an establish
ment of religion, or prohibiting the free exercise 
thereof; or abridging the freedom of speech, or of 
the press; or the right of the people peaceably to 
assemble, and topetititon the Government for a 
redress of grievances. 

Amendments II and III deal with the "right of the people to 

keep and bear arms", and the protection against quartering of 



-2-

soldiers in homes. Amendments IV to VITI .inclusive are concerned 

with what may be called the legal civil liberties, or protections 

for the citizen against arbitrary offidaldom, or due process rights. 

Amendments IX and X provide: 

IX. The enumeration in the Constitution, of certain 
rights, shall not be construed to deny or des
parage others retained by the people. 

X. The powers not delegated to the United States 
by the Constitution, nor prohibited by it to 
the States, are reserved to the States respec
tively,or to the people. 

I will deal with these two amendments very briefly at the end of 

this paper. Suffice it to state at this point that neither has, 

until recently, received any significant judicial application. 

These two amendments have largely performed the function they 

were probably intended to perform, and that is merely to reinforce 

the vigour of the preceding eight amendments. 

Three later amendments, XIII, XIV, and XV, sometimes known 

as the Civil War Amendments, must really be considered as part 

of the American Bill of Rights since they deal with the egalitarian 

rights Which were intended particularly for the protection of 

the American negro. Amendment XIII (adopted in 1865) abolished 

slavery. Amendment XV (adopted in 1870) provided that the right 

of franchise shall not be denied or abridged "on account of 

race, color, or previous condition of servitude." Amendment XIV 

was adopted in 1868. Section 1 thereof .provides: 

All persons born or naturalized in the United States, 
and subject to the jurisdiction thereof, are citizens 
of the United States and of the state wherein they 



reside. No state shall make or enforce any law which 
shall abridge the privileges or immunities of citizens 
of the United States; nor shall any state deprive any 
person of life, liberty, or property, without due pro
cess of law; nor deny to any person within its juris
diction the equal protection of the laws. 
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All three amendments have a prOVision that Congress shall have 

the power to enforce the article by appropriate legislation. 

For reasons that will become evident subsequently, the only one 

of these amendments which will be referred to at some length is 

Amendment XIV. 

For the purposes of this study it is intended to divide this 

paper into the following par~s: 

Part I - The historical background to the adoption of the 
American Bill of Rights. 

Part II- A brief historical survey of First Amendment rights 
from 1791 to 1969. 

Part III-The freedoms of speech and of the press. 

Part IV-The freedoms of assembly and of association. 

Part V - Marches, parades, and demonstrations. 

Part VI- freedom of religion and the non-establishment 
thereof. 

Part VII-The Ninth and Tenth Amendments. 

Part VIII-Judicial review: pro and can. 

Part IX- Summary and conclusion. 

In this study, after the historical surveys in Parts I and 

II, it is proposed to assess in some considerable detail the free-

dams of speech and. press, as illustrative of the approach of the 

Supreme Court of the United States to the First Amendment free-
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doms, and then to survey more briefly the other freedoms. It 

is not intended. in this study to provide a comprehensive survey 

of the fundamental liberties, nor is it intended to deal exhaust

ively with every major case. Rather the approach will be to 

de al with those cases, and those parts of the decisions in these 

cases, which illustrate the attitudes of a Supreme Court which 

has the powe r of judicial review under a constitutionally 

entrenched . Bill of Rights , and also to sho~ as far as possi ble, 

.the policies and programmes of .legislatures which are subject to 

judicial review. 



PART I 

THE HISTORICAL BACKGROUND TO THE ADOPTION OF THE AMERICAN 
BILL OF RIGHTS 
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The historians1 of the American Constitution are agreed that 

the American Bill of Rights was the logical step in a progression 

starting with Magn~ Carta, 1215, running through the Petition of 

Rights, 162B, and the English Bill of - Rights, 1688. These histori-

ans are also agreed that the popularity of the natural law -the.ory 

in the eighteenth century and the writings of three Englishmen --

Coke, Locke, and Blackstone -- are mainly responsible for trans-

mitting this heritage into the American Bill of Rights. 

Coke was incomparably the mostmFluential on American consti-

tutional development. His influence can be summarized as Follows: 

(1) In the famous Bonham's case 2Coke had said: 

"And it appears in our books that in many cases, the 
common law will controul acts of Parliament, and 
sometimes adjudge them to be utterly void: For when 
an act of Parliament is against common right and 
reason, or repugnant, or impertinent to be per
formed, the common law will _controul it and adjudge 
such ' act to be void." 

This statement has subsequently been quoted by American 

jurists as the source of the doctrine of judicial review. 

(2) The idea of the law of the land, or the fundamental law, 

which was binding upon both the King and the Parliament 

was expounded in his Second Institute. 

(3) His comments on Magna Carta in his Institutes, and his 

participation in the drawing up of the Petition of Rights 

of 1628 inspired the American colonists with the notion 
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of fundamental rights of ~en which could be asserted 

against governmental infringement. 

Coke's contribution in these three ways to American consti-

. tutionalism has been summarized as follows : -

"His idea of Parl i amentary supremacy under the law was 
easily transformed into legislative supremac~ wi t hin 
the law subject to judicial interpretation." 

John Locke provided the philosophical underpinning to C ok~'s 

somewhat more legalistic justification of limitations under t he 

fundamental law of the land. Locke's contrjbution to the accept-

ance of limitations on legislative powers arose from his assertion 

that since legislative power was delegated from sovereign indi-

viduals, and since no one in the state of nature had arbitrary 

power over the· life, liberty or possessions of another, therefore 

the legislature, as delegate, could not have such arbitrary power 

either. 

The rather ironic thing about the third of the Englishmen 

who · directly affected American constitutionalism, ~, Blackstone, 

was that he has. been considered one of the ~ost important legal 

scholars to lay the · found~tions for Parliamentary supremacy. His 

Commentaries, published in 1765, was probably the most widely read 

legal book in the American colonie s before the rev6lution. Ha 

it was who insisted that Parliament was sovereign and that there 

was no limitation upon this sovereignty in the land. However, at 

the same time, he urged that the laws of nature were superior to 

any human obligation. He insisted that the rights secured by magna 

Carta were a re~iduum of natural liberty. Perhaps the reason 
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why he could not see the contradiction inherent in these two 

affirmations was that he could not envisage the English Parlia

ment exercising its sovereignty in a manner violating the natural 

law. 4 Nevertheless, it was his view of the superiority of certain 

absolute natural rights, and not his view about the practical 

sovereignty of Parliament, which prevailed in the United States. 

The rejection by the American colonists of the doctrine of 

Parliamentary sover~ignty as expounded by Blackstone and as su b

sequently accepted in Great B~ain, in favour of a fundamental 

law of the land to which even the legislature is subject, as 

asserted by Coke and Locke, was probably due to the following fac

tors: 

(1) Unlike the lawyers in Great Britain, American colonial 

lawyers were accustomed to judicial review. The colonial 

legislatures were never sovereign. The American lawyers 

were faced with the practice of appeals to the Privy 

Council, in which a statute enacted by a colonial legis

lature could be held void because in conflict with some 

provision of the colonial charter, or in contr.vention 

of an Imperial statute. For the American lawyer of the 

ei ghteenth century it was natural, a matter of course, 

that statutes should be scrutinized, and if in conflict 

with the fundamental law, to be regarded as null and 

void. 

(2) In the struggle with Imperial authorities, it was expedient 

for American lawyers to resort to natural law arguments 

for opposing either the activities of Imperial admini-
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strators, or the applicability of what they felt were 

oppressive statutes of the Imperial Parliament . What 

else did they have to resort to? With the currency 

of natural law theories in Europe and America at that 

time, itwas .logical for them to turn for support to 

Coke and Locke, and even to turn Blackstone on his head, 

for the purpose of fighting their cases. 

Thus, although after 1688 there was in England no fundamental 

law superior to Parliament, American lawyers had always accepted 

that statutes were subject to a fundamental law. After the 

Revolution this fundamental law was incorporated into a wtitten 

constitution. 5 

Even if one accepts the above historical explanation for the. 

adoption of a written cbnstitution as the fundamental law of the 

land, this does not necessarily explain either why a Bill of Rights 

was not included in the constitution of 1787, nor, on the other 

hand, why four years later a Bill of Rights was adopted at all. 

If one accepts the above historical description, and particularly 

in view of the fact that the various state legislatures had, 

.starting with Massachusetts in 1780, adopted Bill of Rights for 

their own constitutions, it is curious that a Bill of Rights was 

not included in the constitution of 1787. One possible explana

tion which is offered,6 is that the framers of the Constitution 
( 

felt that since they had not expressly given the various legis-

latures the power to abridge the fundamental freedoms, the 

legislatures could not do so. A Bill of Rights stating that the 
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legislatures could not do what they did not have power to do in 

any case would have been superfluous . Another explanation which 

has bee~ given is that the First Amendment was intended to empha

size that Congress, i . e . , the central legislative body; did not 

have the right to amend these freedoms, but that the states might 

be free to do so. Another possible explanation, (which I have 

not found in American literature on the subject) is that the 

colonists might have assumed that all evil was vested in the Imperial 

Parliament, and that once the Americans had obtained independence, 

their own legislatures subject to local control, could not pos-

sibly abridge the fundamental freedoms. When, how~ver, as in the 

case of all n~wly independent countries, it was discovered that 

the home legislature was as capable of infringing liberties as 

the Imperial Parliament was, the Americans ~ere moved to adopt a 

Bill of Rights. 

It should be emphasized that the ~doption of a Bill .of Rights 

was certainly consistent with the view which was accepted in the 

adoption of a fundamental constitution, ~, that the legislature 

is subject to the fundamental law of the land. It ~ill be shown 

later in this paper that the doctrine of judicial review, which 

is concomitant with the view of th~ fundamental law of t~e land, 

seems to have been presumed from the beginning, but was not . 

formally asserted and accepted until 1B03. 

It is suggested by some that the First Amendment was intended 

to limit particularly the prosecutions for seditious libel. 7 The 

main restrictions on the freedom of speech and the press which 

the American colonists were concerned with were the laws of cen-
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sorship and · of seditious libel. Actually, the laws of ce nsorship 

had expiredin England by 1694. However, the laws of seditious 

libel were retained and seemed to have been vigorously pro sec

cuted in the American colonies prior to independence. Furthermore, 

even after independence the laws of seditious libel were vigor

ously enforced in the new colonies . 

PART II 

A HISTORICAL SURVEY OF FIRST AMENDMENT FREEDOMS FROM 1791 TO 19 69 

The first serious challenge to freedom of political expres

sion in the United States came with the Alien and Sedition Acts 

of 17gB. Th~se were passed at a time of general fear and unrest 

caused, probably, by the French Revolution, perhaps by the 

threat the United States felt f rom the expansion of British North 

America and our own constitutional act of 1791, and probably 

because of the influx of Irish immigration at this time. The 

Alien Act provided that ·in the event of war all subjects of the 

hostile nation within the Unlied States who were not naturalized 

were liable to be "apprehended, restrained, secured," as alien 

enemies. The Sedition Act of the same year prohibited writings 

against the government or Congress of the United States, or the 

President, with an intent to subvert, or to bring them into con

tempt or disrepute, or to excite popular hatred against them. 

Atlhough the Alien Act was never formally invoked, the Sedition 

Act was rigorously enforced. However, any constitutional issues 

which could have been raised by these two Acts never did reach 
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the Supreme Court of the United States. In any case, with the 

~efeat of the Federalists in the election of 1800 the new president, 

Jefferson, allowed the Acts to expire in 1801, and pardoned all 

whO had been convicteduAder the Sedition Act. After the lapse 

of these Acts, the power of Congress to control seditious speech 

or writing was not exercised again until the Espionage Act 'of 1917. 

From 1800 until the Civil War, the question of interferance 

with the First Amendment rights by the federal government did ' not 

arise as a prominent issue. There were no occasions on which the 

Supreme Court considered the legal protections of the First Amend

ment with respect to federal action. In 1833 in the case of 

Barron vs. Baltimore,8 the supreme court ruled that the First 

Amendment to the American Constitution, did not apply to state or 

local authorities or to private individuals. Thus, although there 

followed quite con~iderable abridgment of, First Amendment freedoms 

because of the turmoils between Catholics and Protestants, aliens 

and nativists, slave owners and abolitionists, workers and 

employers, the restrictions which did arise out of state statutes 

or lynch-mob action, were outside the protection of the First 

Amendment. 9 

Out of the emergency of the Civil War a number of measures 

were taken which contravened 6ivil liberties. For one thing, 

contrary to Article 1, $ection 9 (2) of the constitution, Abraham 

Lincoln suspended the writ of Habeas Corpus. Estimates of people 

arrested by order of the executive as being suspected of dis

loyalty or treasonable practices vary from 13,00 to 38,000 people. 10 
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None of .the events arising out of the war were adjudicated 

upon by the Supreme Court during the Civil War. Not long after, 

however, the Supreme Court struck down the imposition of loyalty 

oaths as a condition of voting or holding public office for employ-

ment on the basis that the oath was unconstitutional as a Bill 
1 1 

of Attainder and an ~ post facto law. It should be noted that 

.the loyalty oaths were struck down not because of infringement 

of First Amendment rights, but because of infringment of Aiticle 1, 

Section 9 (3) of the Constitution itself . 

After the Civil War, and after the adoption of the Fourteenth 

Amendment, in the famous Slaughter House cases12 the Supreme Court 

declined to employ the "privileges and immunities" clause of the 

Fourteenth Amendment and Article IV, Section 2(1) of the Consti-

tution as a basis for federal power and protection of individual 

rights against state action. Therefore, the Supreme Court . had 

once again affirmed that legal controls over the freedoms which 

the First Amendment protected as against Congress, continued 

primarily in the hands of state and local authorities. 

During the twenty or thirty years before World war I the 

rising labour movement,and particularly the founding in 1905 

of the Industrial Workers of the World (I.W.W.), combined with 

the influx of immigrants in the latter part of the 19th century, 

resulted in fear, bitterness and tension, and numerous state 

restrictions on speech, assembly, ind association. (It must be 

remembered that by 1910 ,out of a population of roughly 92 million, 

about one-third were either foreign-born immigrants or first 

generation Amei~cans.) 
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During World War I there ~asincreased suppression of the 

right of expression largely through the Federal Espionage. Act 

and related state legislation. It i s estimated t hat there were 

some two thousand Espionage Act prosecutions during the war. 13 

Near the end of World War I and the years following, added 

to all the other tensions was the great fear of the Bol s hevik 

Revolution and the formation of the Comintern, as well as the labour 

unrest not only in North America but in Europe as well. ma ny 

states enacted criminal anarchy, criminal syndicalism, and s imi-

lar anti-sedition laws. In addition, there' was deportation of 

aliens by the federal government, and many states enacted legis

lation requirin~ loyalty oaths of t~achers, and restraining 

teachers in their political views and activities. 

In a series of cas~s decided in 1919 the Supreme Court firs t 

announced its "clear and present danger" test for the First Amend

ment freedoms. Howeveri in all cases the test was applied adversely 

to claims of protection. 14 

The second series of decisions dealing with state peace-time 

.sedition laws be9an in .1925 with thecase of Gitlow vs. New York15. 

In this decision, and two others following it two years later,.16 

the supreme court for the first time reversed · the trend established 

bj Barron vs. Baltimore almost a century earlier and held thatpartsof 

the First Amendmentwere applicable to the states by virt~e of 

the due process clause of the Fourteenth Amendment. In the last 

of this trio of cases the court actually ruled in favour of the 



defendants. Subsequent cases, particularly after . 1937, extended 

all of the First Amendment proscriptions to the states through 

interpr~tation of the due process clause bf the Fourteenth Amend

ment~ 

Since World War II, largely as a reaction to the "cold war", 

a series of restrictions on freedom of expression and association 

were adopted to promote national security. Loyalty programmes 

were undertaken by the federal government under President T ru~an 

in 1947 and similar programmes were instituted or intensified at 

the state and local level. In 1948 a series of prosecutions were 

commenced under the Smith Act (described in PART III hereof) 

against members of the communist party. In 1950 the Internal 

Security Act .was enacted providing for registration of "Communist 

Action" and "Com~unist Front" organizations. In 1954 the Communist 

Control Act wa~ enacted. In addition, in the period from about 

1950 to 1954 an intensive series of legislativ~· investigations of 

subversives was pressed largely under the aegis of Senator Joseph 

mcCarthy. In the years 1953-55 mcCarthyism began to ebb, Earl Warren 

was appointed Chief Justice of the Supreme Court, the Koreari War 

ended, and the civil rights movement began to grow. Probably all 

of these causes contributed to the diminution of the various 

measures undertaken in the name of national security. Neverthe

less, these various statutes and measures remain largely in effect . 

to this day. 

As the questions of subversion and sedition diminished in 

importance, the Supreme Court was involved in a series of appli-
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cations of the First Amendment in the fields of obscenity and 
fair 

censorship, and in the questions of/trial and free press, state 

support for religious school exercises, First Amendment rights 

as part of the civil rights movement, and opposition to the war 

in Viet Nam. These will all be dealt with in greater detail in 

PART II I . 

PART III 

THE FREEDOmS OF SPEECH AND OF THE PRESS 

From , the above historical survey it will ~e obvious that 

although issues of free speech and free press :arose within the 

first few years after the adoption of the Bill of Rights, there 

was no occasion for the Supreme Court of the United States to 

express itself 'on these freedoms until after World War I. As 

indicated above, after the decision in 1833 in Barron vs. Balti-

~, the Bill of Rights was held not to apply to the states. 

In addition, no important case involving infringement of the 

freedoms of speech or of the press by Congress arose until the 

twentieth century. 

In this part the freedoms of speech and of press will be 

discussed in relation to the following topics: sedition, symbolic 

speech, picketing and demonstrations, censorship, obscenity, and 

libel. 

Sedition. 

The vague limitations of the crime of sedition have been des-

cribed as a "Damocles' sword oveI' the claim to criticize existing 
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social, economic, and political institutions even in peacetime."17 

Certainly it has been a sword poised both by Congress and the 

various ' state legislatures on many occasions ptarting with the 

Sedition and Alien Act of the 1790's. At the turn of t he twentieth 

century, as described in PART II, various criminal anarchy, criminal 

syndicalism, and similar anti-sedition laws were enacted. The 

substance of these laws can be found in the New York criminal , 

anarchy provisions which prohibit advocating, orally or in u'riting, 

the over t hrow of the government of the state, or its sub-divisions, 

"by force and Violence, to wit, the us e of rifles, shot guns, 

firearms, bombs, and ignited gasoline, and by assassination of 

executive officials". 

Another example of these types of proWsions may be found in 

the Smith Act passed by Congiess in 1940 as part of the Alien 

Registration Act. Section 1 of the Smith Act is now incorporated 

in 18 USC, Section 237, dealing with the morale of the armed 

forces, while Sections 2 and 3 are now part of 18 USC, Section 2385. 

This last-mentioned provision reads: 

"Whoever knowingly or wilfully advocates, abets, advises, 
or teaches the duty, necessity, and desirability, or 
propriety of overthrowing or destroying the government 
of the United States or the government of any state, 
territory, district, or possession thereof, or the 
government of any political subdivision therein by 
force or Violence, or by the assassination of any offi
cer of any such government; or 

Whoever with intent to overthrow the government, prints, 
publishes, etc., any written orprinted matter advoca
ting, advising, or teaching the duty, necessity, desira
bility, or propriety of overthrowing or destroying any 
government in the United States by force or violence, 
or intends to do so, or 



Whoever organizes or helps or attempts to organize 
any soclety, group, or assembly of persons who 
teach, advocate, or encourage the overthrow or des
truction of any such government by force or violence; 
or becomes or is a member of, or affiliates with, 

. any such socie ty, group, o r assembly of persons, 
knowing the purposes thereof 

Shall be fined not more than twenty thousand dollars 
or imprisoned not more than twenty years, or both, 
and shall be ineligible fo r e mployment bj the United 
States or any department or agency thereof, for the 
five years next following this conviction." 
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The first important case to define the First Amendmen t freedoms 

came just two years after congress enacted the Espionage Ac t of 

1917. This was the famous case of Schenck vs . United States. 18 

In thi s case Schenck and other defendants were indicted for 

and convicted of a conspiracy to violate the Act by sending, to 

drafted men, circulars calculated to cause insubordination in 

the armed services .and to obstruct the recruiting and enlistment 

service of the United States. The defendant did not deny the 

tendency of the circulars to influence persons to obstruct the 

drafti but contended that he was protected by the First Amend-

ment. The unanimous opinion of the Supreme Court was rendered 

by Holmes J, In the course of upho~ing the conviction Mr. Justice 

Holm.s made, inter alia, the following comments: 

"The most stringent protection of free speech would 
not protept ~ man in falsely shouting firw in a 
theatre and causing a panic. It does not even pro
tect a man from an injunction against uttering words 
that may have all the effect of force . the 
question in every case is whether the words used are 
used in such circumstances and are of such a nature 
as to create a clear and present danger that they 
will bring about the substantive evils that congress 
has a right to pr~vent. It is a question of proxi~ity 
and degree. When a nation is at war many thinqs that 
might be said in time of peace ere such a hindranced 
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to its effort that t heir · utte ra nce will not be endured 
so long as men fight and no co ur t c ould rega r d them 
as protected by any cons t itu t ional righ t ." 

In the sa me ye a r the Supreme Cou rt , again in a unanimous 

decision rendered by mr. Just ice Holme s, upheld t he conviction 

of Eugene V. Debs 1g (a Socialist leader and later a candidate for 

the presidency while s t ill in prison) f o r a ttempting t o obstruct 

recruiing, con t rary t o the Es pion a ge Act of 1917. 

In 1918 the Espionage Act of 1917 was amended. This am e nd

ment, which was repealed in 1920,21 cr eated several new offences 

including the 'ut t ering, printing, o r wri t ing, or publishing of 

any disloyal, profain, scurrilous, a busive language, or language 

intended to cause contempt, scor~, contumely or disrepute"as 

regards the government of the United Sta t es. In the case of 

Abrams vs. Uni t ed St at es 2D a majority of the Supreme Court upheld 

a conviction for conspi~acy to violate the provisions of the 1918 

amendment. The defendant was ch a rged with distributing some 

5,OOD circulars in New Ybrk city denouncing President . Wilson as 

a hypocrite and coward for sending troups into Russia to support 

the anti-Bolshevik forces, and c a lling on the workers of the 

w9rld to awake and put down the common enemy--capitalism. The 

majority of the Supreme Court felt that the constitutionality of 

the Espionage Act had been disposed of by the Schenck and Debs 

cases and merely concerned themselves with the question of suffi-

ciency of evidence to prove that the defendants published their 

circulars with intent to encourage resistance to the war with 

Germany. 
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In this case, however, mr . Justice Holmes, (Justice Brandeis 

concurring) wrote a dissenting opinion on the grounds that the 

circulars did not attack the government of the United States and 

did not show the requisite intent to provoke resistance to the 

war with Germany. In the course of his judgment he stated: 

"We should be eternally vigilant agai ns t at tempts to 
check the expression of opinions that we loathe a nd 
believed to be fraught with death, unless they so 
imminentl y threaten immediate interfere nce with the 
lawful and pressing purposes of the law that an 
immedi ate check is required to save the country . 
• . . [O]nly the emergency that makes it immediately 
dangerous to leave the correction of evil counsels 
to time warrants making any exception to the 
sweeping command, 'congress shall make no law ••• 
abridging the freedom of speech.'" 

Thus, in the first three cases dealing with convictions 

under the federal Espion age Act, the Supreme Court of the United . 

States upheld not only the constitutionality of the pro~ions, 

but the convictions as well. The next series of Supreme Court 

decisions dealing with freedoms of speech and of the press arose 

out of the criminal anarchy and criminal syndicalism statutes 

enacted by the various states. 

The first of these was the case of Gitlow vs. New York. 22 

This case was concerned with the New York criminal anarchy statute, 

which is still part of the New York Penal Law. Benjamin Gitlow 

was a member of the Left Wing Section of the Socialist Party. 

He was on the Board of managers and was the business manager of 

the newspaper "The Revolutionary Age." This paper published a 

manifesto which condemned moderate socialism and advocated the 

accom~lishing of a "communist revolution" based on the "class 
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struggle". It cited the recent strikes in Seattle and Winnipeg 

as instances of a development verging on revolutionary action and 

suggestive of prole tar fan dictatorship. The defence was essentially 

twofold: (1) unconstitutionality of the statute on the basis of 

contravention of the due process clause of the Fourteenth Amend-

ment, and, (2) the insufficiency of the evidence to show the 

offense. 

The defend ant was convicted in the courts below and his c on-

viction was upheld by the Supreme Court. The judgment of the 

majority was rendered by Mr. Justice Sanford. In the course of 

the , judgment he asserted that the d_ue process ' clause of 'the Fourteenth 

Amendment included the free speech and pres~ protections of the First: 

The statute does not penalize the utterance or publi
cation of abstract "doc trine"or academic discussion 
havinR no quality of incitement to any concrete action 
... ~J ~at it prohibits is language advocat ing, advi
sing or teaching the overthrow of organized government 
by unlawful means. These words imply urging to action. 

For present purposes we may and do assume that freedom 
of speech and of the press--which are protected by the 
First Amendment from abridgment by Congress--ar3 among 
the fundamental 'personal rights and"liberties" protec
ted by the due process claus8 of the Fourteenth Amend
ment from impairment by the States. 

When the legislative body has de termined generally, 
in the co nsti tutional exerciEe of its discretion, 
that utterance S of a certain kind involve such danger 
of substantive e,vi! that they may be punished, the 
question whether any specific utterance coming within 
the prohibited class is likely, in and of itself, to 
bring about the substantive evil, is not open to 
consideration. It is sufficient that the statute 
itself be constitutional and that the use of the 
language comes within its prohibition. 

Mr. Justice Holmes and Mr. Justice Brandeis agreed with the 

majority as to the inclusion of guarantees of free speech in 
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the Fourteenth Amendment. On this point, in whith the whole 

court agreed, Mr .. Justice Holmes said the following: 

"The general principle of free speech, it seems to me, 
must be taken to be included in the Fourteenth A mend
ment, in view of the scope that has been given to the 
word "liberty" as ·there used, although perhaps it 
may be accepted with the somewhat larger latitude of 
interpretation than is allowed to Congress by the 
sweeping langauge that governs or ought to govern the 
laws of the United States." 

However, as they had done in the Abrams case discussed abo ve , 

by applying the "claar and present danger" test of the Schenck 

case, Holmes and Brandeis lJ. dissented on the ground that the 

manifesto was too indefinite and theoretical, and too remote 

from possible consequences, to create a clear and present danger 

of bringing about the substantive evils which the state has a 

right to prevent. 

Two years later, in the case of Whitney vs. California,23 

the Supreme Court was concerned with a conviction for vi olation 

of Ca l ifornia's Criminal Syndicalism Act. The defendant had 

ass i sted in the organization of the Communist Labour Party. In 

t his case Justices Holmes and Brandeis concurred in upholding the 

c6nviction , but in the course of so doing Mr. J ustice Brandeis 

wrote what has come to be considered as one of the most notable 

definitions of the "clear and present danger" cbncept and its 

relati6n to freedom of speech: 

Fear of serious injury cannot alone justify suppression 
of free speech and assembly. Men feared witches and 
burnt women. It is the function of speech to free men 
from the ·bondage of irrational fears. To justify s up-



pression of free speech there must be reasonable 
ground to fear that serious evil will result if 
free speech is practiced. There must be rea
sonable ground to believe that the danger appre
hended is imminent. There must be reasonable 
groundtQ believe that the evil to be prevented 
is a serious one. . .. [TJ he wide difference 
between advocacy and incitement, between prepa
ration and attempt, between assembling conspiracy, 
must be born in mind. In order to support ~ find
ing of clear and pre~ent danger ' it must be shown 
either that immediate serious violence was. t 'o be 
expected or was advocated, or that the past con
duct furnished reason to believe that such 
advocacy was then contemplated. 

To courageous, self-reliant men, with confidence 
in the ppw,r o~ free and fe~rless reasoning 
applied! ~~~ processes of popular government, 
no danger flowing from sp~ech ,can be deemed clear 
and present, un}.-ess the incidence of the evil 
apprehended is so imminent that it may befall 
before there is opportunity for full ' discussion. 
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On the same day as the decision in the Whitney case the 

Supreme Court of the United States dealt with Fiske vs. Kansas. 24 

In this case the Supreme Court for the second time unanimously 

declared that the free speech and press clauses of the First 

Amendment had been incorporated into t.he Fourteenth Amendment, 

and were thus applicable to the states, and for the first time 

acquitted a person Charged under a state statute with advocating 

criminal syndicalism. It should be ,noted, however, that the 

Kansas statute in this case was not declared unconstitutional. 

The Court merely held that to interpret ' the statute in such a 

way as to convict an I.W.W. organiz erfor mere advocacy of a 

class struggle would result in "an arbitrary and unreasonable 

exercise of the police power of the state, unwarrantably infring-

ing the liberty of ,the ~efendant in violation of the due process 

clause of the Fourteenth Amendment." 
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Some fo~r years later, in ' Stromberg vs. California,25 the 

Supreme Co~rt for the first time exp anded the concept of "speech" 

to include "symbolic speech", and provided a new "vagueness" test. 

California like some other states had enacted legislation to make 

it a crime to display a red flag in a public assembly as: (1) a 

sign or symbol of opposition to organized government; or (2) an 

invitation to anarchistic action; or (3) an aid to seditious 

propaganda. At the trial of the defendant the Judge instructed 

the jury that she could be found guilty under any ona of the 

three clauses of the statute. She was convicted . The Supreme 

Court held that although it had no reason to doubt the validity 

of the second and third clauses of the statute', the first clause 

was unconstitutional because it was broad enough to include 

"peaceful and orderly opposition to government by legal means." 

The essence of the decision, rendered ' on behalf of the court , by 

Chief Justice Hughes, was: 

"The maintenance of the opportunity for free poli
tical discussion to the end that government may be 
responsive to the will of the people and that 
changes may be obtained by lawful means, an , 
opportunity essential to the security of the Repub
lic isa fundamental principle of our constitutional 
system. A statute which upon its face, and as 
authD~itativelyconstrued, is so vague and indefinite 
as to permit the punishment 6f the fair use of this 
opportunity is repugnant to the guarantee of liberty 
contained in the Fourteenth Amendment." ' 

Since the Supreme Court thought the defendant could ha~e been 

convicted under this portion of the statute, they reversed the decision. 

The next series of cases dealing with issues of sedition, 

subversiveness, and loyalty, came after World War II and dealt 

with various convictions of m~mbers of the Communist Party of 
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the United States under the Smith Act and its successors. In 

July, 1948, the government indicted twelve members of the Central 

Committee of the Communist Party of the United States for con-

spiracy under Section 3 of the Smith Act. The defendants · were 

convicted and the case which c a me before the Supreme Court was 

known as Dennis vs. United States. 26 A majority of the Supreme 

Court upheld the convic tio n on t h~ basis of the "clear and pr~sent 

danger" test. It should be noted that th is was the first time 

that a majority· of the Supreme Court had actually applied the 

"clear and present danger" test. The Chief Justice specifically 

stated that although there had never been an express affirmation 

of the HolmeS-Brandeis view, subsequent decisions. had in effect 

adopted it • . He adopted the test suggested in the court below: 

"In each case [courts] must ask whether the gravity 
of the "evil", discounted by its improbabilit~ 
justifies such invasion of free speech as is neces
sary to avoid the danger."27 

The majority went on to hold that in their opinion the requisite 

danger existed. 

Justices Black and Douglas filed separate dissenting opinions 

on the basis that the evidence in the courts belo w did not indicate 

such overt acts as were designed to· overthrow the government. They 

felt that Section 3 of the Smith Act should have been declared 

uncons·titutional as being in violation of the F.irst Amendment 

because it could cover mere "speech" alone. 

Following the decision in the Dennis case, the Department 

of Justice commenced a series of prosecutions under tha Smith 

Act. Most of these involved secondary leadership of the Com-
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munist party. By 1957, in addition to the eleven defendants in 

tha Dennis case, the government ha d secured convictions of four 

defendants in membership, and 92 others in conspitac~ cases under 

the Smith Act. 

In 1957, in the ca~e _ of Yates vs. United States28 the Supreme 

Court considered the conviction uQder the Smith Act of fourteen 

defendants for conspiracy to commit violence. The maj6rity of 

the Supreme Court felt that the question befor~them in this c ase 

was somewhat different from the one they had to consider 

in Dennis v United States. 

Mr. Just-ice Harlan delivered the majority opinion. He stated 

that the question facing the court was whether the Smith Act pro-

hibited advocacy in teaching of forcible overthrow of the govern-

ment as an -act "of abstract principle as distinguished from any 

effort to instigate action to that end. He stated that in the 

opinion of the court it did not. Re ferring to the Schenck and 

Gi~low cases he asserted that the court consistently recognized 

the distinctirin between advocacy of abstract doctrine and 

advocacy directed at promoting unlawful action. He went on to 

~tate that he did not feel that his finding in this case was 

inconsistent with the Dennis case: 

"The essence of the Dennis holding was that indoc
trination of a group in preparation for future 
violent action, as well as exhortation to immediate 
action, buy advocacy found to be directed to 
"action for the accomplishment" of forcible over
throw, to violence as "a rule o r orinciple of action," 
and employing -'.'language of in ci tement ," is not con-



stitutionally protected when the g~oup is of suffi
cient size and cohesiveness, is sufficiently orien
tated towards action, and other circumstances are 
such as ieasonably to justify apprehension that 
action will occur. This is quite a different 
thing from the view of the district court here that 
mere doctrinal justification of forcible overthrow, 
if engaged in with the intent to accomplish over
throw, is punishable per se under the Smith Pet. 
That sort of advocacy, even though uttered with the 
hope that it may ultimately lead to violent revo
lution, is too remote from concrete action to be 
regarded as the kind of indoctrination preparatory 
to action which was condemned in Dennis." 
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Mr. Justice Harlan went on to emphasize the importance of 

making this· dist.inction in the charge to the Jury. Since he 

concluded that the charge to the jury was wholly inadequate he 

proceeded to review the evidence with respect to the various 

defendants. In the result, nine of the petitioners were granted 

a new trial, and the other five were acquitted. 

Mr. Justice Black, (Douglas J. concurring) concurred in part 

and dissented in part. He felt that all the defendants should 

have been acquitted on the ground that the statutory provisions 

of the Smith Act abridged freedoms of speech, press, and assembly 

in violation of the First Amendment. He went on to say that in 

trials of this sort there is routine introduction in evidence 

of massive collections of books, tracts, pamphlets, newspapers, 

and manifestoes discussing communism,socialism, capitalism, 

feudalism, and governmental institutions in general. In his 

opi~ion no juror could or could be expected to paw his way 

through this "jungle ifverbiage": 

"The testimony of witnesses is comparatively insig
nificant. Guilt or innocence may turn on what Marx 



or Engels or someone else wrote or advocated as much 
as a hundred or mo re years ago; Elaborate, refined 
distinctions are drawn between "Communism~ "Marxism", 
"Leninism", Trotskyism", and "Stalinism". When the 
proPriet y of obnoxious or unorthodox views about 
government is in reality made the crucial issue, as 
it must be in cases of this kind, prejudice makes 
conviction inevitable except in the rarest circum-
stances .• ' •. ' 

Unless there is complete freedom for expression 
of all ideas, whe ther we like them or not, con
cerning t he way government should be run and who 
shall run it, I doubt if any views in the long 
run .can be s~cured against the censor. The First 
Amendment provides the only kind of security 
system that can preserve a free government--one 
that leaves the way wide open for people to favor, 
discuss, advocate, or inci te causes and doctrines 
however obnoxious an d antagonistic suc.h views may 
be to the rest ofus." 
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Mr, Justice Clarke dissented on the ground that t he evidence 

in this case so closely paralleled that adduced in the Dennis case 

that he could see no reason for drawing a distinction. 

The re-trial of the nine defendants in the Yates case was 

later dismissed by the trial court on the basis of governmen t 

statements that "we cannbt satisfy the evidentiary requirements 

laid down by the supreme court in its opinion reversing the con-

Vl.· ctl.·on l.·n thl.·s m~tter." (N Y Tl.·mes Dec 3 1957) .. , ., 

Symbolic Speech 

Reference has already been made to the case of Stromberg 

vs. California, where the Supreme C6urt for the first time 

extended. constitutional protection to what may b·e called "symbolic 

speech". The Supreme Court invalidated that pa~t of a California 

"red flag" statute which outlawed the displaying of a red flag 

as a "sign, symbol or emblem of opposition to organized government". 
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The protection of "symbolic speech" through the First and 

Fourteenth amendments was extended somewhat in a cas~ involving 

refusal by students to salute the United States flag in their 

public school because of their religious . scruples. In West 

Virginia State Board of Education vs. Barnette29 the Supreme 

Court held that under the Fi rst and Fourtee nth A~endments a 

student in a public school may· not be compelle d to salute the . 

United States flag if it was contrary to his religious scruples. 

Further clarificati on of thi s aspect of free speech was pro

vided by three recent cases known as the Black Arm-Bands case, 

the Flag Burning case, and the Draft-Card BurMing case. 

The Black Arm-Bands case 30 concerned a school regulation pro

hibiting the wearing of arm-bands to school, and providing for 

the suspension of any student refusing to remove such. A group 

of students whose parents wanted them to exhibit their disapproval 

of the Viet Nam hostilities, wore black arm-bands while on school 

facilities. For . refusin~ to remove them, the st udents were sus

pended. The opinion of the court was delivered by mr. Justice 

Fortas. He held that as long as there was no .evidence tb 

indicate substantial disruption of or material interference with 

school activities, and no disturbances or disorders on the school 

premises, then free speech must include the r ight not only of 

peaceful speech but also peaceful symbolism in the nature of 

speech. 

There were two dissenters in this case, mr. Justice Harlan 

and mr. Justice Black. mr. J~stice Harlan dissented on the 
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grounds that "as long as their was nothing to impugn the good 

faith of those who promogated the regulation, there was no 

reason to invalidate it . Mr. Justice Black proceeded to make 

the now famous distinction be tw een his oft-repeated assertion 

that the First Amendment permitted no abridgment whatsoever 

by either the state or federal government of the content of 

speecn, from his newly asserted proposition that the Firs t and 

Fourteenth Amendments did not give a person the right "to give 

speeches or engage in demonstrations where he pleases and when 

hR pleases." 

The so-called Flag Burning case 31 involved a conviction 

under New York's Penal Law which made it a misdemeanor to 

"publicly mutilate, deface; defile, or defy, trample upon, or 

cast contempt upon either by words or act [any flag of the 

United states]." The main defence was that the conviction 

denied to the defendant the rights of free expression protected 

by the First Amendment and assured against state infringement 

by the Fourteenth Amendment. A majority of the Supreme Court 

(Chief Justice Warren, and Black J., ~hite J., and Fortas J., 

dissenting) held that since the charge and the conviction could 

have covered not only the act of flag burning but also the words 

spoken at the time, and since in the opinion of the majority the 

First Amendment protected the right to speak defiant or con

temptuous words about the American flag, the defendant should be 

acquitted. It should be noted that the majority did not actually 

feel called upon to make any comment with re~pect to whether 



-30-

"symbolic free speech" would protect the act of flag burning, and 

in fact, the four dissenting judges expres~y stated that they 

did not think that the Bill of Rights would protect a defendant 

against conviction . for such an act. 

In the Draft-Card Burning case 32 the United states Supreme 

Court (only Douglas J. dissenting) held that .the burning of draft 

cards could not be justified on the basis that this act was pro-

tected "symbolic s~eech". Speaking on behalf of the majority, 

Chief Justice Warren stated that the freedom· ·of expression pro-

tected by the First Amendment does not include all .moulds of 

communication of ideas by conduct. " , " He applied a reasonableness 

test in which he suggested that governmental regulation of 

conduct would be sufficiently justified if it furthered important 

or substantial governmental interests. If these governmental 

interests were unrelated to su~pression of free expression, and 

if incidental restriction on a First Amendment freedo·m was no 

greater than was essential to the furthering of that interes~ 

than the action of the go~ernment was justified. 

Mr. Justice Douglas dissented on the ground that he felt 

arguments should have been heard on the constitutionality of a 

peacetime draft. 

Finally, it is interesting to compare the approach of the 

Supreme Court of the United States with respect to the interne-

ment of Japanese-Americans during World War II, with similar 

action in Canada. The Japanese in the United States (including 
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American citizens of Japanese descent) were removed from the 

west coast area and confined in deten tion camps. This was done 

in the name of national security upon the order of the executive 

branchif government, and later ratified by legislation. The 

Supreme Court of the United States upheld the constitutionality 

of this order. 33 

Picketing and Demonstrations 

As early as 1940, in the case of Thornhill vs. Alabama,34 

the Supreme Court held that peaceful picketing, if carried on 

in a location open generally to the public, and absent other 

factors involving the purpose or manner of the pic~eting, was 

protected by the First and Fourteenth Amendments. It is true 

that the court had emphasized that picketing, and parades and 

demonstrations, involved elements of both speech and conduct, 

and therefore could be subjected to controls which would not be 

constitutionally permissible in the case of pure speech. 35 But 

at no time has the Court held th at the non-speech aspects of 

peaceful picketing or parades and demonstrations are so great as 

to render the provisions of the First Amendment inapplicable to , 

them altogether. 

In 1968, in the case of Amalgamated Food Employee~ Union 

Local 590 vs. Logan Valley Plaza 36 the Supreme Court again 

reviewed the circumstances in which picketing would be pro-

tected by the First Amendment: if it were peaceful, if it did 

not involve trespass, as~ault or other tortious or criminal 

acts. In other words, to the extent that it involved peaceful 
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free speech ~r peaceful "symbolic speech" it would be protected 

by the First Amendment.· To the extent that it went beyond that 

form of peaceful picketing, it could be regulated and or pro

hibited or enjoined. 

Essentially the same a~proach has been applied in recent 

cases involving protest marche~, parades, ~nd demonstrations, 

but these will be discussed more fully in Part v. 

Censorship, Prior Restraint, and Freedo m of the Press. 

Apart from the cases which might be dealt with under· this 

topic, but which 0ill be discussed under the topic "Obsceni ty", 

perhaps the most impor tant decision by the United States Supreme 

Court came in 1931 in Near vs. minnesota~7 In th~s case the 

court was concerned with a min ne sota statute which provided for 

the abatem~nt, as a public nuisan ce, of a "malicious, scandalous 

a nd defamatory newspaper, magazi ne or other periodical~ The 

statute provided that a ny person or organization engaged in 

produci~g , or having in possession, selling or giving away 

obscene, lewd o r lascivious, malicious, scandalous or defamatory 

newspapers, magazines, or other periodicals could be enjoined 

upon action brnught by the Attorney General, the county attor ney, 

or any citizen. 

On behalf of the court Chief Jus tice Hughes emphasized that 

historically liber ty of the press meant principally, although 

not exlusively, immunity from prior restraint or censorship. 

Perhap s the essence of the Judgment would be found in the quota

tion which the court i tse lf took fr6m Blackstone: 



"The liberty of the press is indeed essential to the 
nature of a free sta t e; but this consists in laying 
no pre',ious restraints upon publications, and not in 
freedom from censure for criminal matter when pub

.lished. Every free man has an undoubted right to lay 
what sentiments he pleases before the public.; to 
forbid this, is to destroy the freedom of the press; 
but if he publishes what is improper, mischievous or 
illegal, he must take the consequences of his own 
temerity." 
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The Supreme Court held, therefore, that the statute was a censor

ship law .which was an infringement of the liberty of press 

guaranteed by the First and Fourteenth Amendments. 

On the other hand,a provision in the New York Code of 
the 

Criminal Procedure for. an injunction to prevent / sale or dis-

tribution of obscene matter was upheld on the grounds that it was 

more narrowly drafted to concern itself solely with obscenity, 

and the restraint was confined only to matters which had already 

been published or sold and already found to be obscene, and not 

literature which had not yet been adjudged obs~ene~8 

Obscenity 

The Supreme Court of the United States did not authorItatively 

and extensively discuss the issue of obscenity in relation to the 

First and Fourteenth amendments until 1957. In that year the 

court gave one judgment in two cases, one of which dealt with the 

obscenity statute enacted by Congress, and the other which dealt 

with the obscenity provisions of the California Penal Code. 39 

The federal obscenity statute was concerned with prohibiting the 

use of the post office for mailing "obscene, lewd, lasciviolls, 

or filthy" literature or "other publication of an indecent charac-

ter". The Californi~ Penal eode prohibited any person from 
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"wilfully and lewdly" producing, publishing, selling, 'or keeping 

for sale or exhibiting any "obscene or indecent" literature, pic-

ture, or moulded or casted figure. In neither case was the 

question of the obscenity of the material at issue. The only 

issue was as to the protection afforded by the First and Fourteenth 

amendments. The followin~ selected statem.nts from the judgment 

of Mr. Justice Brennan, delivered on behalf of the majority, will 

illustrate th~ approach of the Supreme Court to this issue: 

[T]he unconditional phrasing of the First Amendment 
was not 'ihtended to protect every utterance. This 
phrasing did not p~event this Court from concluding 
that libelous ,utterances are not within the area of 
constitutionally protected speech .•• At the time of 
the adoption of the First Amendment, obscenity law 
was not as fully developed as libel law, 'but there 
is sufficiently contemporaneous evidence to show that 
obscenity, too, was outside the protection intended 
for spee6h and press. 

All ideas having even the slightest redeeming social 
importance-~unorthodox ideas, controversial ideas, 
even ideas hateful to the prevailing climate of 
opinion--have ,the full protection of the guarantees, 
unless excludable because they encroach upon the 
limited area of more importan t interests. But 
implicit in the history of the First Amendment is 
the rejection of obscenity as utterly without redeem-
ing social importance. ' 

Mr. Judtice Brerinan went on to refer to the famous "Hicklin 

test" provided in the case of Regina vs. Hickrin. 40 However, he 

rejected the test in these words: 

"The Hicklin test, judging obscenity by the effect 
of isolated passages upon the most susceptible , 
persons, might well encompass matetial legitimately 
treating with sex, and so ,it must be rejected as 
unconstitutionally restrictive of the freedoms of 
speech and press. On the other hand, the substi
tuted , standard provides safeguards adequate to 
withstand the charge of constitutional infirmity." 
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He then went on to state that this substituted standard had been 

suggested in the court below in the instruction of the trial 

judge to the jury: 

"The test in each case is the effect of the book, 
picture or publication considered as a whole, not 
upon any particular class, but upon all those 
whom it is likely to reach. In other words, you 
determine its impact upon the average person in 
th~ community. The books, pictures and circulars 
must be judged as a whole, in their entire con
text, and you are not to consider detached or 
separate portions in reaching a conclusion. You 
judge the circula'rs, pictures, and publications 
which haye been put in evidence by present day 
standards of the community. You may ask your
selves does it offend the common conscience of 
the community by present day standards." 

On the basis that the statutes were applied according to a proper 

standard for judging obscenity, the Supreme Court held that they 

did not offend constitutional safeguards of free speech and 

press. · 

In a number of cases following the Roth decision the Supreme 

Court made specific findings with respect to obscenity or non

obscenity in relation to a number of books. Then, in th~ 

famous case . of Ginzburg vs. United States41 the Supreme Court 

~mplified the test which had been approved in the Roth case. 

Of considerable' importance to the court in the Ginzburg decision 

were the circumstances of the advertising of the literature. The 

newly, or perhaps only more explicitly, defined test provided by 

the Ginzburg decision is best summarized in the judgment of 

Mr. Justice Black wherein he sets it forth for the purpose of 

dissenting from it: 

(1) The fitst element considered necessary for 
determining obscenity is that the dominant 



theme of the material taken as a whole must 
appe a l to the prurient interest in sex. 

(2) The material must be patently offensive 
because it affronts contemporary community 
standards relating to t he description or 

representation of sexual matters. 

(3) The material must be utterly without redeem
ing social value. 
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It is perhaps .fair to summarize the effect of the majority 

decision by setting out the criticisms phrased by the di s senting 

judges, i. e., that the court did not uphold Ginzburg's con \/i c tion 

because the material in itself was obscene, but because of the 

circumstances of his advertising of this malerial which the 

majority described as "commercial exploitation", "panderin~~ and 

"titill.ation" . 

In a subsequent decision of the same year the Supreme Court 

held that the book memoirs of a Woman of Pleasure (Fanny Hill) 

was not obscene4 2 Added to the tests which had been put forth 

in the Roth and Ginzburg cases was an assessment known as t he 

"social importance test". The court felt that the lower court 

was mistaken to the extent that it based its decision on the 

question of the social value of the book. Thus, the judgment of 

the Supreme Court with respect to this issue is summarized in 

the following paragraph: 

"The Supreme Judicial Court erred in holding that a 
book need not be "unqualifiably worthless before it 
can be deemedobscene." A book cannot be proscribed 
unless it is found to be utterly without redeemi ng 
social value. This is so even though the book is 
found to posses s ~e requisite prurient appeal and to 
be patently offensive. Each of the three federal 
constitutional criteria is to be applied indepen
dently; the social value of the book can neither be 



weighed. again3t nor cancelled by i~s prurient appeal 
or patent off ensive ness . Hence, even on the view of 
the court below that Memoirs possessed onl y a modicum 
of social value, its judgment must be reversed as 
being founded on anerroneous interpretation of a fede 
eral constitutional standard." 
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In 1968 in the case of Gi ns berg vs. New York~3 the Supreme 

Court upheld a New York criminal obsce nity stat ute which prohi-

bited the sale to minors under . seventeen years of age of material 

defined to be obscene on the ba sis of its appeal to them, whether 

or not it would be obscene to adults. In the process of up hol ding 

this statute, the Supreme Court approved of a legislative scheme 

in a criminal statute for variable regulation depending upon 

age, rather than outright prohibition. Or, in other words, a 

legislative scheme whic~ provides for a limited form of classifi

cation in li~u of outright prohibition WeS senctioned. 

In the recent case of Stanlaj vs. Georgia44 the Supreme Court 

held that although the states retain a broad power to regulate 

obscenity, that power cannot extend to mere possession of obscene 

material by an individual in the privacy of hi s own home. The 

First and Fourteen th amendments prohibit making mere possession 

of obscene material a crime. The opinion of the Supreme Court 

was unanimous . Mr. Justice Marshall, in the course of his judg-

ment on behalf of the court, made the following statements: 

"It is now .well established that the Constitution 
protects th e rioht to receive information a nd 
ideas. T his right to receive information 
and ideas, regardless of their social worth, is 
fundamental to our free society. 

Whatever may be the justifications for other 
statutes regulating obscenity, we do not think 
they reach into the privacy of one's own home. If 
the First Amendment means anything, it medns 
that a State has no business telling a man, sit
ting alone in his own house, what books he may 
read or what films he may watch. Our whole 



constitutional heritage rebels at the thought of 
giving government the power to control men's minds. 

Whatever the power of the s tate to control public 
dissemination of ideas inimical to the public 
morality, it cannot constitu'tionally pre mise legis-
lation on the desirability of controlling a 

person's private thoughts." 
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Three of the judges, Stuart, Brennan and White ~. joined in 

concurring in the results, but on the basis that the films were 

seized in violation of the search and seizure provisions of the 

Fourteenth Amendment and therefore were inadmissible at the t rjal. 

It should be , pointed out that the Supreme Court did not hold the 

Georgia obscenity statute invalid. It me r ely held that the 

statute did not apply to the circumstances of this case. 

Libel 

In view of the current discussion in Canada of the issue of 

prohibition of group defamation it is interesting to consider 

briefly the decision of the Supreme Court of the United States 

in Beauharnais vs. Illinois,45 which dealt with a provision in 

the Illinois Criminal Code prohibiting group libel. Previously, 

the Supreme Court had held invalid a New York law prohibiting 

group libel on the grounds that it was too vague, too broad, 

and thereby covered speech which was protected by the first 

amendment. However, bya close 5-4 decision in the Beauharnais 

case the Supreme Court held that the Illinois statute was suf-

ficiently precisely worded to be constitutionally valid. The 

provision reads: 

"It shall be unlawful for any person, firm or cor
poration to manufacture, sell, or offer for sale, 
a~vertis8 or publish, present or exhibit in any 



public place in this state any lithograph, moving 
picture, play, drama, or sketch, which publication 
or exhibition portrays depravity, criminality, 
unchastity, or lack of virtue of the class of 
citizens, of any race, color, creed or religion 
which said publication or exhibition exposes 
the citizens of any race, color, creed or 
religion to contempt, derision, or obloquy or 
which is productive of breach of the peace or 
riots." 
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The Supreme Court has never ruled that libel laws as such 

are invalid. However, .in the famous case of New York Time s Co. 

vs. Sullivan46 it did rule that a person may not be held civilly 

or criminally liable for defamation of a public official with 

respect to his official conduct, unless the defamatory statement 

was made with actual malice, ~, "with knowledge that it was 

false or with reckless disregard of whether it was false or not." 

It should be noted that the Supreme Court did not hold the Alabama 

libel statute invalid, but merely held that the case be remanded 

for a retrial on the basis of the standard laid down in the 

Supreme Court decision. Three of the justices--Black, Douglas, 

and Goldberg--went further t han the majority to hold that the 

First and Fourteenth Amendments to the Constitution afford to 

the citizen and to the press an absolute, unconditional privilege 

to criticize official conduct despite the harm which may flow 

from excesses and abuses. They were not prepared, therefore, 

to accept a restriction, even if the statement was made with the 

knowledge that it was false or with reckless disregard of whether 

it was false or not. 
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PART IV 

THE FREEDOMS OF ASSEMBLY AND PETITION 

Diicussions by the Supreme Court of the First Amendment 

protections for assembly and petition have usually been joined 

with discussions of the free.Ooms of speech and press. Similarly, 

although the First Amendment does not specifically mention associa-

tion, the various discussions of the freedom of association have 

usually been Joined either with a discussioh of the freedoms of 

. speech and of the press or with the discuss~on of freedom of 

assembly. 

Freedom of assembly and Petition 

The fir~t case to deal with freedom of assembly, in relation 
47 

to the states was discussed earlier in this paper. In th.at 

case .t he "clear and present danger" test was stated as applying 

equally to infringement of any right of .free speech or assembly. 

Although in that decision the First Amendment did not · save the 

defendant from conviction, some ten years later, in the case of 

DeJOngevs.oregon,48 the Supreme Court quashed a conviction 

~nder the Oregon Criminal syndicalism statute on the basis that 

the law violated the First and Fourteenth amendments. Among the 

offences created were the teaching of criminal syndicalism, the 

printing or distribution of material ad~ocating the doctrine, 

the organization of a group or society which advocated it, and 

the presiding at or . assisting in the conducting of a meeting of 

such "an organization, society or group. The defendant was charged 
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with unlawfull y presiding at and assisting in cond uct ing an 

assemblage of persons, namely the Comm unis t Pa rty, and th erein 

unlawfully teaching and advocat ing the doctrine of criminal 

syndicalism. The ev i den ce was that DeJo nge was a member of 

the Communi st Party a nd presided over a public meeting held 

under the auspices of the Comm unis t Party, to protest against 

illegal raids on workers' halls and hom e s , a nd against the 

shooting of striki ng longshoremen by the Portland police. Th ere 

was no evidence that unlawful act s were done at the meeting, nor 

was there a ny evidence of the advoc a cy of criminal syndicalism. 

Speaking for a unanimou s court , Chief Just ice Hughes said, in ter 

alia: 

"His [th~ defendan t ' s ] sole offence as charged, and 
for which he was convicted and se ntence d to i mpr i
sonment for seven years, was t hat he ha d ass is t ed 
in the conduct of thB public meetin g, albeit other
wi se lawful; which was held under t he auspices of 
the Communist party. 

While the States are entitledto protect themselves 
fro m the abuse of the privilege s of our institu
tions through an attempted subst itution of force 
and violence in the place of peace ful pol itical 
action in order to effect revolutionary changes 
in government, none of our de c isions go to the 
leng t h of sustaining s uch a curtailment of the 
right of free speech a nd assembly as the Oregon 
statu te demands in i t s present application. 

After distinguishing this case fro m the Git low and Wh itney c a ses, 

Chief Jus tice Hughes wen t on: 

Freedom of speech a nd of the press are fund amental 
right s which are safeguarded by the due proc ess 
clause of the Fou rtee nth Amendment of the Federal 
Con stitution. The right of peaceable assembly 
is a right cognate t o those of free speech a nd free 
press and is equ'a lly fundamental. 



These r igh ts ,nay be abu8ed by usiOg speech or press 
or assem bly in order to incite to violence and crime. 
The people through their Legislatures may protect 
t hemselve s against that abuse. But the legislative 

contra ve n tion can find constitutio nal j ustificat ion 
on l y by dealing with the abuse . The rights them
selves must not be curtailed. The greater th e 
import a nce of safeg ua rding the community from incite
ments to the overthrow of the our institutio ns by 
force and Viol ence, the morE imperative is the need 
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to, pre serve inviolate the constitutional rights of free 
speech, free press and free assembly in order to 
maintain the opportunity for fr ee poli tica l discu s
sion, to the end that government may be responsive to 
the will o f the people and the changes , if desired, 
may be obtained by peace ful neans. Therein lies the 
securi t~ of the Repub lic, the very found at i on of 
constitutional government. 

It follo ws from these considerations that, consist
en tly with the Federal Constitution, peaceable assembly 
for l awf ul di scussio n ca nn ot be made a crime. The 
holding of mee ti ngs for peaceable poli t ic al actio n 
c a nnot be proscribed. Those who ass ist in the conduct 
of suc h meetings cannot be branded as criminals on 
t hat score. The question, if tne rights of free s peech 
a nd pe aceabl e assembly are to be preserv~Q, is no t a s 
to the a uspice s under whi c h t he meeting / ~eld but as 
to its purpose; not as to the relations of t he speakers, 
but whet~er the ir utte ra nc es transce nd the bounds of 
the freedom of s pe ec h whi ch the constitution pro tec ts. 

On this basis, then, the conviction ~ as reversed and the case 

remanded for further proceedings not inconsistent with this 

decision. 

The other impor tant defini t ion by th e Supreme Court of 

freedom of assembl y came in one of the ca ses de a ling with the 

trials of members of ' the Communist Par ty under various provi

sions of the Smith Act. This was Sca les vs. United States19 

The defendant was convicted under t hat part of the Smith Act 

which prohibited the acquisition or the holding of membership 

in any organitation which a dvoc ated t he overthrow of the govern-
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ment of the United States by force or violence. On the basis 

that it had been settled in the ~nnis case that the advocacy 

with which the court was here concerned was not constitutionally 

protected speech, the Court held thatthe association which it 

was concerned with was not protected by the First Amendment. The 

clause in the Smith Act, the Court held, was sufficiently precise 

in that conviction could follow only if there were clear proof 

that the defendant specifically intended to accomplish the a i ms 

of . the organi~ation by resort to violence. The majority of the 

court went on to say that in their opinion the evidence in the 

Scales case more closely approxim a ted that in the Dennis case 

than that in the Ya tes case,~, the advocacy of violent 

overthrow was not such as could be described as being merely 

theoretical, put was more in the nature cf immediate call to 

action. It was not teaching in the abstract or objectively, it 

was advocacy of action. 

Once again, a$ in the Dennis case, Justices Black and 

Douglas dissented in strong terms. mr. Justice Black denounced 

what he called the "balancing test", i.e., whether the interests 

of the state in internal security were greater than the require

ments of First Amendment protecti6n. He felt thatthe statute 

as defined by the court was too vague and dangerous. mr. Justice 

Douglas abhored what he called "legalizing guilt by association". 

Freedom of· Association 

Freedom of association was protected in anothevway in 

two cases dealing with the National Association for the Advance-
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mer.t of Colored Peoples (NAACP). In the case of NAACP vs. 

Alabama50 the Supreme Court quashed a judgment of civil contempt 

and a $100,000 fine which arose from the refusal of the associa-

tion to produce its membership lists upon application of the 

state Attorney General. I~ the course of delivering the judg-

ment of the court, mr. Justice Harlan stated: 

It is beyond debate that freedom to engage in associa
tion for the advancement of beliefs and ideas is an 
inseparable aspect of the "liberty" assured by the Due 
Process Clause of the Fourteenth Amendment, which 
embraces freedom of speech. 

A similar result with respect to a refusal to disclose mem-

bership lists by the NAACP was achieved in the case of Ba t es vs. 

City of Little Rock~l However, in the case of Communist Party 

vs. Subversive Activities Control Board 52 the Supreme Court upheld 

the validity of the Subversive Activities Control Act in requiring 

that the Communist Party should register under the act as a 

"Communist-Action Organization". In this case the Supreme Court 

used the so-called "balancing" test which has been referred to 

previously as being criticized by mr. Justice Black. In some 

ways this may be the same as the application of the "clear and 

pr8sent danger" test. What the Court said was that in view of 

the nature of the organization regulated, in view of the danger 

involved in its covert operation, and in view of the voluminous 

evidence collected during many years of legislative investiga-

tion, the danger from the Communist Part was so great tha t thi s 

situation could clearly be distinguished from the NAACP and the 

Bates cases. 
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PART V 

PROTEST mARCHES, PARADES, DEmONSTRATIONS 

In discussing picketing in Part III, it was pointed out that 

these activities include aspects of speech, press, religion, as

sembly, petition, and associat ion. In determining, then, the 

extent to which these activities are protected by the First 

Am endment, it is necessary to consider those elements of conduct 

and circumstance which are additional to the pure elements of these 

protected freedoms. 

The Supreme Court has grappled with the problem of balancing · 

the claims of the right to disseminate ideas in public places 

with claims bY local, state and federal authorities ihat there 

must be effective power in governments to keep the peace , and to 

protect other legitimate interests of society. The Supreme 

Court has tried to set limits and point the way, but has left 

it to legislative bodies and administrative officials to find 

practical solution . 

Long beforethe recent problems arising out of the civil 

right~movement and the Viet Nam war, the Supreme Court had laid 

down certain guidelines . These are probably best set out in the 

judgment of mr. Justice Frankfurter in Niemotko vs. maryland: 53 

(1) Where the only interest conflicting with free com

munication ha s been that Df keeping the streets 

clean, the Supreme tourt has held that this is 

insufficient to prohibit the dissemination of informa

tion of to justify censorship. 54 



(2) Where the communication in public involved elements 

of solicitation, the Court has been somewhat more 

restridtive of the first Amendment freedoms . because of 

the interests of the public in protection from fraud. 

The test here has u~ually been the "vagueness" test 

or the "balancing" test. If the statute or ordinance 

or regulation were narrowly dra·wn for the legitim.ate 

purpose of protecting th e public, it was upheld. Thus, 

for the sake of protecting children, a Massachusetts statute 

which prohibi"ted boys under 12 or · girls under 

18 from selling peri6dicals in the street,55 ha£ been 

upheld. However, where the discretion given the licen-

sing official or the police dhief was broad r enough to 

stop merely "undesirable" or "unpopular" ideas, the 

Court has struck them down. Thu~ regulations giving a 

discretion ~here the dfficialdeemed it "proper or 

advisable",56 or where he could determine on the basis 

of "good character", have been struck down. 57 

(3) Speeches in streets and parks, and parades and demonstra

tions conflict with pr.otection of the public peace 

and with the primary uses of these public areas--travel 

and recreation. Again the Court has applied the "vague-

ness" and the "balancing" t~sts. If narrowly and 

precisely drawn , and for legitimate purpose of keeping 

the peace,. the Court has upheld regulations on sound 

amplific a tion. 58 



-/17-

Recently the Warren Court has faced the problems arising 

out of civil rights demonstrations. Only three of the leading 

cases will be discussed here to illustrate t he approach of the 

Supreme Court to these issue s. 

In Edwards vs. South Carolina S9 the Court dealt with some 

187 defendints (all negro high school and college students) who 

had come in groups of fifteen to the State Capitol to pro test 

discrimination in state la~s and administration. There were 

several hundred onlookers, but there was no disturbance. Vehi c ular 

and pedestrian traffic was not interfered with. When the demon-

strators gathered in a group, the police authdrities gave them 

fifteen minutes to disperse. However, the demonstrators heard 

a speech by one of their number, and sang the national anthem. 

They were then arrested and marched off to jail . They were con-

victed of a breach of the peace and fined from $10 to $100. 

With only one dissen t, .the Supreme Court held that, since 

there was no violence and ~o obstruction, and since there was 

evidence of ample police protection, by this action South 

Carolina had violated the defend a nts' constitutionally protected 

freedoms of speech, assembly, and petition. In rendering the 

decision of the Court, Mr. Justice Stewart summarized the 

issues as follows: 

We do not review in · this case criminal convictions 
resulting from the evenhanded application of a pre
cise and nar~owly d raw n regulatory statute evincing 
a legislative judgment that certain specific con
duct be lif1\ited or proscribed. If, for example, 



the petitioners had been convicted upon evidence that 
they had violated a law regulating traffic, or had 
disob eyed a law reasonably limiting the periods 
during which the State House grounds were open to 
the public, this would be a different case... These 
petitioners were convicted of an offense so gen
eralized as to be, . in the words of the South Carolina 
Supreme Court, "not susceptible of exact definition." 
And they were convicted upon evidence which showed no 
mo~e than that the· opinions which they were peaceably 
expressing were suff{ciently opposed to the views of 
the majority of the communi ty to attract a crowd and 
necessitate police action. 
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Stewart J. went on to refer to the following statement made by 

Chief Justice Hughes in Stromberg vs. Califo~nia (discussed 

earlier): 

The maintenance of the opportunity for free political 
discussion to the end that government may be res~on
sive to the will of the people and that changes may 
be obtained through lawful means, a n opportunity 
essential to the security of the Republic, is a 
fundamental principle of our constitutional system. 
A statute, which upon its face, and as authorita
tively construBd, is so vague and indefinite as to 
permit the punishment of the fair use of this oppo r-· 
tunity is repugnant to the guaranty of liberty con
tained in the Fourteen t h Amendment. 

The case of Cox v. Louisiana 60 also involved a civil rights 

demonstration by negro college students. Foll owing the arrest 

of some twenty-three students for picketing segregated lunch 

counters, about two thousand students assembled at the State 

Capitol and then marched to the courthouse, led by the defendant. 

The defendant alleged that after discussion with police officers 

the students were permitted to stage a peaceful demonstration 

across the street from the courthouse. The students thereupon 

blocked the sidewalk, but not the street, and sang songs. Cox 

addressed them briefly and since it was lunchtime he urged them 

to go and eat. He drew their . attention to the stores with segre-

gated lunch counters. At this point the police, deeming this 
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to be inflammator y, or der e d the crowd to disp e rse and used gas 

to enforce the order. Cox was arrested a nd charged wit h three 

offences under Louisiana statutes; (a) dist urbing the peace; 

(b) obstructing public passages; and (c) courthouse picketing. 

On the first charge, the whole Court agree d that t he 

statutory provisbn was to o " vague" and "broad". "To disturb 

the peace" was 'defined as being " to agitate, to arouse from a 

state of repose, to molest, to interrupt, to , hinder, to di s-

quiet". Such a defini t ion, the Court felt, would cover t he 

peaceful expression of unpopular views and was therfore uncon-

stitutional. In addit ion, five of the justices held that the 

demonstration was peacefuT until the dispersal order was given. 

On th e second charge, on the facts, the ma10rity of the 

Supreme Court he ld that the sta tute as it was app lied was used 

as a form of censo r ship, or an "o pe n-ended" licensing regulation. 

As it worked in practice, the police authorities ha d uncontrolled 

discre tion in deciding which parades or stree t meetings to allow, 

a nd which to prohibit. 

The whole Cour t agreed that the thir d offence,u nlike the 

other two, was precisely drawn, and was a justifiable exercise 

of the state' s legi timate intere st in protecting its judicial 

system from the pressures of picketing. However, five of the 
., 

justices held, on the evidence, that although the statute pro-

hi bi ted picketing "near" the courthouse, the police had indic at ed 

that a pe aceful demonstration could take place ac ros s the st ree t , 

and had thus indicated that this was not "near" the courthouse. 
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The dispersal order, the majori t y said, ha d been based on an 

erroneous assumption that a "br each of the peace" had occurred. 

The minority dissented on this cha rge on the ground tha t no 

permission had in fact be e n given and, if given, had been revoked. 

In the course of rendering the majority judgment Mr. Justice 

Goldberg cogently summarized the conflict between First Amendment 

freeooms and public order in t hese t erms: 

The Constitutional gu a rantee of liberty implies the 
existence of an org anized society maintaining public 
order, without which li berty itself would be lost 
in the excess of anarchy. Th e con t rol of t r avel 
on the street is a cle a r ex a mple of government res
ponsibility to in s ure this necess a ry order . A 
restriction in that rel a tion designed to promote 
the public convenience in the inte r es t of all, and 
not susceptible of abuses of discriminatory appli
cation, cannot ~e disregarded by the attempted 
exercise of some civil right which in other circum
stances, would be entitled to protection. 

One year later, in the case of Adderley vs. Florida61 a 

majority of the Supreme Court upheld the convictions of a group 

of students who had gathered at the county jail grounds to pro-

test the arrest of some student protestors on the previous day, 

as well as segregationmws and practices, some of which applied 

in the jail itself. The county sheriff tried t o persuade ·them 

to leave. When they failed to do so he ordered them to leave. 

Some did and some did not. The latter were arrested and charged 

with " trespass with a malicious and mischievous intent". Speak-

ing for the majority, Mr. Justice Black distinguished this case 

from the Edwards and Cox cases. Unlik~ the Edwards situation, 

he said, the demonstration was not held in a place which is 

usually open to the public. Besides, he said, the So u th Carolina 
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statute gave ' too vague a definition of "a breach of the 

peace". The Florida st a tute at issue here aimed at a specific 

type of conduct. Although the terms "malicious and mischievo~s 

intent" were broad, trespass was, precise enoug~ that the sort 

of conduct which a "breach of the peace" provision could cover, 

is not restricted here. Unlike the Cox case where the demon-
, -- ~ 

stration was in the street across from the courthouse, there 

could be no question here of the jail grounds being considered 

a proper place to demonstrate 

The minority (Warren C.J., and Brennan, Douglas and Fortas 

JJ.) felt that: 

The jailhouse like an executive mansion, a legisla
tive chamber, a pourt house, or the statehouse 
itself (Edwards vs. South Carolina) is one of the 
seats of government whether it be the Tower of 
London, the Bastille, or a sma~l county jail. And 
when it houses ~itical prisoners or those whom 
many think unjustly held, it is an obvious cen~ 
ter for protest •••• 

They felt that since there has been no violence or threat of 

violence, no attempted jail break, and no obstructiqn of , pas-

sage, the conduct was protected by the First Amendm~nt right to 

petition for redress of grievances. 

In conclusion, it should perhaps be stated that the guide-

lines laid down in Edwards, Cox, and the majority decision in 

the Adderley case, have been followed in later decisions 

to this date. 
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PART VI 

FREEDOM OF RELIGION AND THE NON -E STAB LI SHMENT THEREOF 

The Firs t Amendment to the American Cons t itution not only 

prohibits congress from interferi ng with the free exercise of 

religion, but it also has a clause proscribing the establishme n t 

of religion. The two topics will be discussed separately, although 

some cases have reference to both clauses, sometimes almost to 

the extent of making them conterminous. 

Freedom of Religion 

As with the freedoms of speech, press and asse mbly, after 

the decision in Barron vs. Ba ltimore in 1833, there was no ques

tion of the application of the First Amendment protection of 

religious freedom applying to the states. Howe ver, after the 

Gi t low decision in 1925 had held that the Four teenth Amendment 

incorporated the Firs t Amendment protections of speech and press 

against the states, and after the DeJonge deci si on followed the 

same reasoning in asserting freedom of assembly and petition as 

against the states, it did not take long for th e Supreme Court 

to come to the same conclusion with respect to freedom .of religion. 

In 1940, in the case of Cantwell vs. Connecticut,62 the Supreme 

Court reversed the conviction of Witnesses of Je hovah for soli-

citing money for religious causes without prior approval of a 

public official as specified in·a Connecticut statute, and for 

allegedly inciting a breach of the peace by in temp~·ate public 

statements made about ot her religions, particularly the Rom a n 

Catholic Church. The Sup rem e Court that t he statute,. as cons tr ued 

and applie~ deprived the defend a nts of t heir liberty without due 

process of law, in contraven t ion of the Fourte e nth Amendment, 
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which embraced the liberties guaranteed by the First Amendment. 

The Supreme Court also pointed out that the freedom of religion 

protected by the First and Fourteenth Amendments must include the 

right of a person to try to pursuade others of his point of view, 

even though at times his attempted pur suasion tended to exaggeration, 

and even to vilification or false statement. 

Three years later, in the case of West Virginia State Board 

of Education vs. Barnette,63 in another case involving Witne s ses 

of Jehovah, the Supreme Court enjoin ed the enforcement of a 

school regulation which required saluting the American flag and 

pledging allegiance to it, on the grounds that it was contrary 

to the due process clause in the Fourteenth Amendment through 

which the principles of the First Amendment were transmitted. 

In these cases, and in others at about the same time, the Supreme 

Court included religious liberty, along with freedoms of speech 

and the press, as a "preferred freedom". As with speech and 

press, these cases established that restrictions on freedom of 

religion co~ld not be permitted exc~pt in instances and ~itua

tions which presented a "clear and present danger" to important 

public interests. 

The Warren Court, in three important case s, has given new 

dimension to freedom of religion by extending it to those who 

do not profess a belief in God. In Torcaso vs. Watkins 64 the 

Supreme Court invalidated a provlliion of a Maryland Constitu tio n 

which required a Justice of the Peace, as a condition of his 

taking office, to take an oath that he believed in God. The inter-
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esting thing "here is that i t is Art i cl e 6, paragr a p h 3 of t he 

United States Constitution which expre ssly provides that no 

religious test should be requi r ed as a " qu a lif i cat i on to a ny 

office or public trus t und er t h e Unite d Sta t es " . The refor e, 

the result of the Terc aso c as e i s that th i s p r ovi s ion i n th e 

Constitution becomes incorporat e d a s par t of the Fir s t Amendment 

guarantee of freedom of religi on, which" is transmitted t o r estric t 

the states through the due proces s c lau se of the Fourteenth 

Amendment. 

In the case of United State s v s . Se eger 65 the Supreme Court 

extended the exception under the selective se rvi c e laws for 

conscientious gbjectors based upon religiou s beliefs, which had 

been defined as "belief in relation to a "Supreme Being", to 

include one who could not and would not profess a n orthodox belief 

in God. 

In these two cases the Supreme Court extended the meaning 

of "religion" to include non-theistic ethical or humanistic 

views. Or, freedom of religion must now be taken to include the 

right to profess no religion and to be protected against suf

fering for it. 

The third of the "cases extending the meaning and applicatiori 

of freedom of religion as a pplied to the First and Fourteenth 

Amendments came in the famous Ant i -Evolution case. 66 In 1928 

the state of Arkansas adopted a statute prohibiting the teaching 

in its public schools and universi tie s of the theory that man 

evolved from other species of life. This statute was, of course, 
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an adaptation of the "monkey law" of Tennessee made famous by 

the involvement of Clarence Darrow in the famous Scopes trial. 

The petitioner in , the instant case, who was a biology 

teacher in a high school in Little Roc~sought to use a new 

text-book prescribed by the school administration which contained 

a chapter on evolution. Since the use of the text-book would 

render her subject to dismissal, she instituted an action for a 

declaration t~at the Arkansas statute was void. Although s he 

won at the trial division, the Supreme Court of Arkansas, in a 

two-sentence opinion, upheld the validity of the statute as an 

exercise of the power of the state to specify the curriculum in 

public schools. The Supreme Court unanimouslY held the statute 

unconstituti~nal. Mr. Justice Fortas rendered the decision on 

behalf , of the court, although , there were three ~eparate brief 

concurring opinions. Inasmuch as the Judgment of Mr. Justice 

Fortas represe~ts the most recent Supreme Court opinion on the 

subject of the freedom of religion, selections from his judgment 

will beset out below: 

The law must be stricken because of its conflict 
with the constitutional prohibition of state laws 
respecting an establishment of religion-or prohibi
ting the free exercise thereof ••• 

Government in our democracy, state and national, 
must be neutral in matters of religious theory, 
doctrine, and practice. It may not be hostile to 
any religion or to 'the advocacy of no-religion; 
and it may not aid, foster, or promote ~ne reli
gion or religious theory against another or even 
against the militant opposite. The First Amend
ment mandates governmental neutrality between ' 
religion and religion, and between religion and 
non religion 

By and large, ~ublic educati6n in our Nation is 
committed to the control of state and local auth
orities. Courts do not and cannot intervene in 
the resolution of conflicts which arise in the 
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directly and sharply implicate basic constitutional 
values. On the other hand, "the viligent protection 
of constitutional freedoms is no more vital than 
in the community of American schools" .... "Th{s 
court shou ld be alert against invasions of academic 
freedom" .• lT~e First Amendment "does not tolerate 
laws that cast a power of Orthodoxy over the class
room". 

There is and can be no doubt that the First Amend
ment does not permit the state to require that 
teaching and learning must be tailored to the 
principles or prohibitions of any religious sect 
or dogma •.. 

While a study of religions and of the Bible from 
a literary and historic viewpoint, presented 
objectively as part of a secular prograw. of 
education~ need not collide with the First Amend
ment's prohibition, the State may not adopt 
programs or practices in its public schools or 
colleges which "aid or oppose" any religion ..• 
This prohibition is absolute. It forbids alike 
the preference of a religious doctrine or the 
prohibition of . theory which is deemed antagonis
tic to a particular dogma. 
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In his se~arate concurring Judgment, mr. Justice Black pre-

ferred to strike down the statute on the well-established rule 

often applied by the Supreme Court, that a statute which is 

so vague as to leave the ordinary man doubtful of its meaning 

denies him the first essential of due proces. 

There is one area of the freedom of religion which the 

Warren Court has left confused. And this the relation of free

dom of religion to Sunday closing laws. In one case 67 the· 

Supreme Court held that aSunday closing law did not infringe 

the religious freedom of Orthodox Jews who observe a day of 

rest other than a Sunday. The Court relied upon the secular 

purpose of providing one day of rest in seven in rejecting an 
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argument based upon economic discrimination against Sabbatarians. 

Two years later, however, i~ another case 58 the Supreme Court 

held th~t the state of South Carolina had violated religious 

freedom by refusing unemployment compensation payments to a 

Seventh Day Adventist who had refused to take a job which 

required him to work on a Saturday. In the later case the 

Supreme Court chose not to overrule its earlier decision, bu t 

made the distinction that the test applied in both cases was 

that of overriding public policy considerations. The majority 

in the second case declared that whereas the overriding public 

policy considerations with respect to Sunday closing laws required 

periodic days of rest, there were not such overwhelming public 

policy considerations with respect to compelling a person to 

accept a Job which required him to work on a Saturday on pairi of 

depriving him of unemployment insurance benefits. 

Non-Establishment of Religion 

The first important case to apply the non-establishment 

provision of the First Amendment to the states by due process 

clause of the Fourteenth Amendment was Everson vs. Board of Educa

tion. 59 In this case the Supreme Court upheld a New Jersey law 

providing for reimbursement to parents for the costs of sending 

their children to a parochial school by bus because the court 

felt that the purpose here was not to aid religious education, 

but to promote a valid , public welfare purpose, ~, providing 
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safe transportatiorl for children. However, in the course offuis 

judgment the Sup r e me Court declared that the establ ishment clause 

not only prohibits the establishment of a particular church, or 

preferential treatment for a particular religion, it also pro-

hibited the state from giving any aid to religion whatsoeve r. 

Following the Everson decision the Supreme Court rendered 

a series of decisions which, to say the least, do not appear to 

be too consisten t. To illustrate: in McCollum vs. Board of 

Education 7D the Supreme Court invalidated a programme whereby 

school children were released for one hour per week for religious 

instruction given during the regular school day on the school 

premises by religious teachers. 
. 71 
However, in Zorach vs. Clauson 

the Court did uphold a state plan very similar to the one in the 

McCollum case wherein the only difference seems to be that the 

religious instruction did not take place on school premises. 

About ten years later, in the case of Engel vs. Vitale;2 the 

Supreme Court decided that a non-deno min ational prayer specially 

designed for daily use in New York schools violated the non-

establishment clause. The following year, in the case of 

~chempp vs. School District of Abingto n Township,73 the Court 

eVen invalidated what seemed to be specielly designed non-denomi-

national readings from the Bible. 

in the case of Board of Education 

In 1968, on 

Allen,74 vs. 

the other hand, 

the Supreme Court 

upheld the validity of provisions for supplying free textbooks 

to parochial so~ool children. 

The result of all of these cases is probably best summarized 

in the judgment in the Anti-Evolu tio n case quoted above, or in 
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the following summary presented by Mr. J ustice Blac k in Everson 

Board of Educ~tion (discu s sed he x~in)1~ vs. 

Neither a state nor the fede ra l government can set up 
a church. Neither can pass l a ws which aid one reli
gion, aid all religions, o r pr ef e r one r eligion over 
another. Neither can force nor influence a person to 
go or remain away from church ag a inst his will or 
force him to profess a belief or disbelief in any 
religion. No person can be punished for declaring or 
professing religious beliefs or disbeliefs, for chu r ch 
atte nd nace or non-attenda nce. No tax in any amount, 
large or small, can be levied to support any religiou s 
activity or institutions, whatever they may be called, 
or whatever form they may adopt to t each or practice 
religion. Neither a state nor the federal government 
can openly or secretly participate in the affairs of 
any religious organization or group and vice versa. 
In the words of Jefferson, the cause against the esta
bli shment of religion by law was intended to erect a 
"wall of separation between church and state". 

PART VII 

THE NINTH AND TENTH AMENDMENTS 

I will deal with these two amendments very briefly because 

neither has, until recently, received any significant judicial 

application. Constitu tional historians76 seem to be agreed 

that the purpose of these two amendments was largely to reinforce 

the vigour of the preceding eight amend ments. They were i n ten

d~d to calm any fears that rights or freedoms which might ha ve 

been left out from the first eight amendments would somehow fail 

to achieve protection . Whether Qecause of the presence of these 

two amendments, orin spite of the~ no other right or freedom 

has obviously been denigrated merely because it was not listed. 

Although on many occasions the Supreme Court affirmed a certain 

protection for freedom 0: association despite the fact that this 

freedom was not listed in the first amendment, no Sup reme Court 

did so on t_he basis of the N.lnth or Tenth amendments. 
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Recently, however, the Ninth Amendment was resorted to as 

a basis for protecting the right of privacy. In the case of 

Griswold vs. Connecticut77 the Supreme Court dealt with the 

validity of the Connecticut anti-birth control statute. The 

Supreme Court held that the law was void as infringing the right 

of privacy which, ·the Court said, was older than the Bill of 

Rights itself. In the course of rendering this decision the 

Court referred to the Ninth Amendment as assuring that the 

enumeration of certain rights and liberties was not to be con-

strued so as to deny or disparage other rights which .were to be 

retained by the people. 

PART VIII 

JUDICIAL REVIEW: PRO AND CON 

By Article 3, Section 1 of .the American Constitution it is 

declared that "the jGdicial power of the United States, shall be 

vested in one Supreme Court." Section 2(1) of Article 3 defines 

this judicial power: 

The judicial Power shall extend to all Cases in Law 
and Equity, arising under this Constitution, the 
Laws of the United States, and Treaties made, or 
which shall be made, under their Authorities. The 
Laws of the United States, and Treaties made, or 
which shall be made, under their Authorities; to 
all cases affecting Ambassadors, other public 
Ministers; and Consuls; to all Cases of Admirality 
and Maritime Jurisdiction; to controversies to 
which · the United states shall be a Party; the 
controversies between two or .. more States; between 
a State and Citizens of different States; and 
Citizens of the same State claiming · Lands under 
the Grants of ~ifferent States, and between a State, 
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or Subjects". 
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It is thus evident th~t the judicial power of the Supreme 

Court of the United States is very extensive and certainly 

includes all c~s~s "arising under this Constiiution". Therefore 

the decision in 1803 in the case of marbury vs. 78 madison, 

affirming the right of the Supreme Court to review legislation 

and to declare it invalid as contravening the Constitution was 
• 

not something merely thought up by Chief Justice marshall. 

In the words of Professor Sutherland7 9 

It [judicial teview] was imminent ,in the structure 
of the written Constitution; it is evident in the 
Federalists debates; it was discussed and never 
rejected in the opinions of the Supreme Court in 
the 1790's. The doctrine of marbury vs. madison 
was not ~early the surprise that its opposite 
would have been." 

At various times, particularly in the twentieth century, 

the Supreme Court has come under attack for being too "acti~ 

vist". However, this charge has not always been made by the 

same people. In the 1930's, it was the "progressives" or 

"liberals" who attacked the Hughes Court for invalidating the 

New Deal Legislation of President Roosevelt on the basis of its 

interpretation of substantive due process. In the 1960's, it 

was, the bther side of the political spectrum which led the attack 

against the Warren Court for being too progressive, and particu-

larly for being too leni'ent to the criminal element in society, 

on the basis of its interpretation of procedural due process. 

The main arguments for restraining activism in judicial 
, "'0 review are probably the following~ (1) Judicial review is a 
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blunt instrumant a~d the court cannot make the subtle distinc

tions which a legislature can. The court does not have the 

requisite fact~finding machinery, and so cannot confront broad 

social issues or solve them in a comprehensive fashion. (2) Reli

ance upon judicial. review weakens the democratic process. It 

tends to discourage legislatures from fulfilling their f unda

mental responsibility for meeting the needs of a changing society. 

(3) Since the members of the Supreme Court are not popularl y 

elected, the court is a non-democratic institution which engages 

in overriding the will of democratically elected legislatures. 

Those who support the Supreme Court of the United States and 

the doctrine of judicial review answer these three arguments in 

the following ways: (1) although the court does not itself have 

an extensive fact-finding apparatus, it has o.n many occasions 

requested amicus briefs, and has [unlike our courtsm Canada] 

accepted the so called "Brandeis" btief which adds sociological, 

economic, and political data to the legal arguments in ' the brief. 

In addition, in some cases, ~, the miranda case, it has attemp

ted to deal with an issue in wholesale fashion by establishing 

a veritable constitutional cod~ of police procedure. [Is this 

very different from the English judges rules?]. In some cases, 

~, school desegregation, the Supreme Court has delegated the 

administrative responsibility for enforcing desegregation to the 

lower federal courts. moreover, when legislatures enact 

statutes they are sometimes dealing with unforeseen problems. 

Courts, on the other hand, are presented with the reality of 
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their application. (2) As revealed from the survey in Part II 

of this paper, the decisions of the Supreme Court ~f the United 

States have not inhibited the legislatures from overturning their 

decisions by subsequent legislation, nor from legislating exten

sively in such fields as the sedition laws. Atso, it should be 

pointed out, particularly with respect to desegregation and 

Negro civil rights, that the Supreme Court actually stimulated 

congress into action. Finally, it should be remembered tha t the 

court is only one force for meeting the changing needs of society. 

(3) Although the court is a non-democratic institution, the senate 

itself is not ,completely democratic in that the 20,000,000 or so 

Californians have no more votes that the 200,000 Alaskans. more

over, the enormous power of committee chairmen stemming from 

seniority undercuts the democratic principle. Furthermore, a 
a 

filibuster can only be broken by/two-thirds vote of the Senate. 

In assessing the criticism of the Warren Court one should 

bear in mind that the greatest volume of it has been directed 

against its dedsions under the procedural due process clause of 

the Fourteenth Amendment as it embodied the protections in the 

Fourth, Fifth, and Sixth amendments, and not the freedoms of the 

First Amendment. Those who support the role of the Supreme Court 

in this area point out that it was not surprising that the Court 

should take the lead in preserving the integrity of the judicial 

process, because this is a task for which the judiciary has a 

special competence and a special responsibility. Constitutional 

rights and the remedies necessary to vindicate them become evi-
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dent only when one sees the criminal process as it functions in 
actual 81 cases. 8esides, say the supporters, all that the 
Warren Court has done was to require the various states to 
live up to a constitutional duty whi6h had been accepted as 
applying to the federal government many years before. 

To the extent that there has been criticism of the Supreme 
Court in the civil rights field, the obvious answer is: "the 
court was not applying any emerging but unrecognized moral 
principles; rather it was enforcing a promise that the nation 
had made to the negro in 1868 and had broken nine years later in 
the Compromise of 1877"~2 Not only was the "separate but equal" 
doctrine (laid down in 1896 in the case of Plessy vs. Ferguson) 
a mockery in principle, but in addition, by the time of Brown 
vs. the Board of Education (School Desegregation case) in 1954, 
that doctrine had proven itself to be completely unworkable in 
practice. 

When the Supreme Court of the United States is criticized 
for being too political, it is important tti bear in mind a fact 
pointed out by the "conservative" mr. Justice Frankfurter. 83 And 
this is that a surprisingly large proportion of the justices of 
the Supreme Court, during its entire history, have had little 
or no prior judicial experience. This was particularly true of 
those who left their stamp upon the decisions ,of the court. The 
interesting thing is that most of them, prior to appointment, 
were engaged in political public liFe. 

It has been pointed ' out that on the average one new justice 

is appointed every twenty-two months. ThereFore, a president can 
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expect to appoint about two new justices during one term of office. 

Since the court has often been clo sely divided, it does not take 

a president very long to reverse the balanc e with men who are 

politically more suited to him. The time when the Supreme Court 

was more active in invalidating federal legislation than at any 

other perllrl in American history happened to coincide with the 

first four years of the Roosevelt Administration. During that 

time, contrar y to probability, no vacancies occurred. The result 

of all this is that: 

"In the entire history of the Cou rt there is not one 
case arising under the First Amendment in which the 
Court has held federal legistla tion unconstitutional. 
If we turn from these fund amental libert ies of reli
gion, speech, press and assembly, we do fInd a 
handful of cases--something less than ten--arising out 
of Amendments Four to Seven in which the Court has 
declared acts unconstitu tio nal that might properly 
be regarded as involving other basic liberties. An 
inspection of these cases leaves the impression that, 
in all of them, the lawmakers and the Court were not 
very far apart; however, it is doubtful tha t the fun
damental conditions of liberty in this country had 
been altered by more that a hair's breadth as the 
result of these decision s. •• [E]xcept for short 
lived transition a l periods when an old po lit ical 
alliance is disintegrating, and a new one is coming 
in, the Supreme Court has been part of the dominant 
national alliance. And on the whole has supported 
the major policies of the alliance."84 

Those who defend the Supreme Court and judicial review 

quote James Russell Lowell who once said that the United States 

Constitution "is an obstacle to the 'whim', but not to the will 

of the people". Dr they quote Hamilton in The Federalist, no. 51: 

"A dependance on the people is, no doubt, the primary control on 

the government; but experience has taught mankind the necessity 

of auxiliary precautions." The auxiliary precautions he was 
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talking about were those of judicial review by a Supreme Court 

applying a written constitu tion as the fundamental law of the 

land. 

PART IX 

SUmmARY AND OBSE RVATIONS 

In t he light of the surveys in Parts I and II, and the 

analyses in Parts III-VIII, I would like to make the following 

observations and suggested conclusions: 

1. Unlike the British North America Act, which was drafted by 

parliamentarians, the American constitution was drafted by con

stituent assemblies. Also, unlike the British North America Act, 

the American Constitution was not enacted by a Parliament: it 

was adopted by ratification of the colonial legislatures. It is 

thereby more concerned with the r ights of people and the control 

of legislative power than have been Commonwealth constitutions 

drafted before World War II. 

2. The American Constitution and the Bill of Rights reflect 

the dominance of the natural law doctrine amongst pre-revolutionary 

American lawyers. They had witnessed the invalidation of colo

nial statutes by the Privy Council. They had opposed the 

Imperial government by relying upon Coke's assertion of a funda

mental law binding King and Parliament, and Locke's definition 

of the natural rights of man. It was a logical sequence for 

these lawyers,in drafting their own constitution to write in 
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limitations upon legislatures under the supervision and review 

of a supreme court. 

3. Although judicial review was not affirmed until 1803 in 

marbury vs. madison, it was concomitant with a written consti

tution declaring the fundamental law of the land. Besides, as 

pointed out above,thg Americans had lived for years with the 

judicial review of their legislation by the Privy Council. 

4. In viewing the American experience, Canadians should keep 

in mind that the criminal law powerm the United States is in 

the states, and not · in the central legislative body. It is not 

so surprising, then, that most of the recent cases have dealt 

with issues arising out of state statutes, rather than federal 

ones. 

5. After the decision of the Supreme Court in Barron vs. Balti-

more in 1833, the Bill of Rights did not apply to the states. 

It was not until after World War I that the Supreme Court, by 

an extensive interpretation of the due process clause of the 

Fourteenth Amendment, applied some of the fundamental provisions 

of the Bill of Rights, particularly the First Amendment, 

against state legislatures. 

6. most of the criticisms of the American Supreme Court, whether 

one agrees with them or not, have not been directed so much at 

its interpretation of the First Amendment, as it has been in 

other fields. At one time the criticism was direc ted at the 

extended application of substantive due process and more recently 
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with respect , to procedural due process and the administration of 

criminal justice. 

7. Although there has been criticism rif the Court for being 

too "activist", this charge has not been made consistently by 

one political or ideological group. From the 1890's to World 

War I the charge was made by the left; since World War II, largely 

by the right. But, at no time have there been widespread pro

posals to eliminate judicial review. Rather the criticisms ha ve 

been directed ~owards individuals on the Court. 

B, Despite criticism at various times, it has been shown that 

the values expressed by the Supreme Court are not too far out 

of line with current political values, except during a few brief 

transitional periods of change in the political alignments in 

the United States as a whole. 

9. It should be noted that despite the First Amendment, the 

various legislative ' bodies in the United States have produced a 

plethora of statutes dealing with sedition, subversion and 

national or state security. This occurred as early as the 

1790's, it revived after the Barron vs. Baltimore decision in 

1833, increased again after the turn of the nineteenth century 

and into the twentieth, intensified again after the Bolshevik

Communist scare immediately after World War I, and once again 

during the "Cold War" after World War II. It should be noted 

that with very few minor exceptions of a few provisions, none 

of this legislation has been invalidated. 
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10. Although the First Amendment is stated in absolute terms, 

~, congress shall make ~ law •• • etc.", no Court has ever 

applied these terms in absolute fashion. Only one Judge, Mr. Jus

tice Black, has suggested absolute prohibition. Even he, in the 

last five years or so, has declared that although the freedoms 

themselves are absolute, the places and tbe circumstances in 

which they may be exercised will affect their enforcibility. 

11. The number of occasions on which the Supreme Court has 

invalidated legislation because it contravened the First Amend

ment, or indeed the Constitution itself or the Bill of Rights as 

a whole, have been very few. The usual approach has been to 

construe statutes narrowly, if possible, in order to uphold 

their constitutionality. Most of the leading cases deal with 

interpretations to be given to statutory provisions in the light 

of the First Amendment freedoms, rather than outright invalida

tion because of contravention of these freedoms. Through this 

approach to Judicial review the Supreme Court has been able to 

adapt out-dated laws to new circumstances. On many issues, ~, 

obscenity and regulation of public speech or assembly, the 

Supreme Court has set out guidelines for legislative action or 

administrative regulation. 
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