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Hon. Mr. Robarts (Ont.): 

" one over-riding condition of Canadian 
federalism; to work it must be flexible. 
To achieve this flexibility all governments, 
federal as well as provincial, must agree on 
what constitutes Canada and then attempt to 
work out a system of inter-governmental relations 
which best fit the requirements and obligations 
of each." (pg. 7) 

''I might say that I don't think Ontario necessarily 
searches or is anxious for a complete revision or 
a complete rewriting of the Constitution of Canada. 
I have made this statement before." (pg. 141) 

non the other hand, I would say, as I have said 
before, Ontario has no fear of trepidation about 
change in the Constitution; and if changes are 
necessary, i f changes can be demonstrated to be 
n ecessary, then we are quite prepared to play 
our part and to exami ne, even though they may not 
be mat t ers which we think a re matters of p~rticularly 
large concern to us." (pg . 142) 

Hon. Mr. J ohnson (Que) : 

nNow it i s our turn to act on the basis of today's 
conditions, just as some fifty other countries 
have done in adopting new constitutions s ince t he 
l ast World War ended. 

By this , I do not mean that we should level the 
s tructures we have so pains t akingly er ected during the 
last hundred years and r ebuild from t h e ground up. 
The fact r emains that the changes s till required, either 
as they a f fec t problems which have no direct bearing on 
our distinctive cultural traits, are sufficiently 
numerous and sweeping to call for a new constitution." 
(pg. 10 ) 

Hon . Mr. Smith (N.S.): 

"We bel i eve in Nova Scot i a that the governments 
of Canada , the provinces of Canada and t h e 
federa l government , should examine our constitutions 
and our inst i t u tion s in the light of the present 
and future needs of a ll people of our country . 

We suggest in doing this it is our duty , if we 
want to make any progress, to fac e each problem 
squarel y and to seek solutions i n the light of 
the n eeds of today and tomorrow without being 
encumb ered by the mi stakes we have made i n the 
pas t or the difficul t i es which h ave arisen f rom 
t h em." (pg . 15 ) 

• • • 2 
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"And Nova Scotia feels that it is a reasonable 
request to sit down together, to see if we can 
write a new constitution, to give effect to the 
needs and the aspirations of our people. 

Now it is true that many of us looking at the 
question merely from our own points of view do 
not feel any great need for a new constitution 
to meet our requirements. But that, I respectfuly 
suggest, Mr. Chairman, is ~y no means the end 
of the matter, for we all want to preserve and 
improve Canada, and if developing a new constitution 
will help to do that, then surely it is worth 
trying. 

Some of us may even have a real attachment for the 
present Constitution, but have we not even a greater 
attachment for Canada? And which would we rather 
do, risk losing Canada, or make an effort to find 
a constitution which will give us a better hope of 
keeping Canada?" (pg. 73) 

Hon. L.J. Robichaud (N.B.): 

"The responsibilities of government have changed 
enormously since the time of Confederation. The 
world economy and Canada's role in it has changed 
almost beyond recognition. Surely we mus t not 
hesitate to adjust the structures and respons ibilities 
of government in Canada so that our federalism 
will reflect the realities of our times." (pg. 20) 

"We believe that we need not shy away from reviewing 
our Constitution. We do not have to s tart from zero
we have a basic Constitution. But we should not 
shy away from reviewing it, making amendments or 
modifications when they are needed. We need not be 
afraid to amend it and revise it for the sake of 
helping Canada achieve its cultural, social and 
economic objectives in the years ahead. 11 (pg. 204) 

Hon. Mr. Campbell (P.E.I.): 

"Need we fear a new look at the Constitution? 
Perhaps it might be logical for the spokesman of 
the ' cradle ' of Confederation to regard the 
Constitution a sacred , but I think we would have to 
be realistic enou gh to a dmit that the circumstanc es 
of today warrant an acknowledgement that t imes have 
changed, technologies have changed, cir cumstances 
have changed and perhaps , as well, our Constitution 
shoul d change ." (pg . 68) 

. . . 3 
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"From the standpoint of the people of Prince 
Edward Island, I might suggest that we do not 
believe that constitutional changes are necessary 
to accommodate the special need and the special 
desires of the people of Prince Edward Island. 

But we qualify that statement by admitting and by 
saying and by confirming, that if it is in t he 
national interest to review the Constitution as it 
~now, then we are quite prepared to enter that 
review, and to be a party to the deliberations ••• " 
(pg . 158) 

" ••• While no one has rigidly opposed the idea of 
constitutional change, only a few delegations have 
displayed any great enthusiasm f or meeting the 
problem head-on at this time, and as a mat ter of 
some considerable importance. 

I want to make it clear, Mr. Chairman, t hat Prince 
Edward Island considers itself one of those delegations 
prepared in the national interest to agree to 
consti. r.tlt ional reform." (pg. 217) 

Hon. Mr . Manning (Al,t,a.) ..:,. 

"It would seem reasonab l e to take the position that 
when you have major probl ems , if ;:>rou can break 
these down and resolve them one by one , which is really 
what you do when you make use of an amending fo rmula· 
or even the principal of delegation, your chances 
of success are substantially creater than they are if 
you lump them all together as one prob l em and attempt 
to reso l ve them by rewriting the whole constitution. 

In summary, Mr. Chairman, the po int I am trying to 
make is this . With the gr eatest respect for the 
very real probl ems and the many considerations which 
have l ed the Prime 11inister of Quebec to arrive at 
the conclusion that only by the writing of a whole 
new constitution are our present national problems 
and the legitimate concerns of the people for whom 
he speaks to be met - with the greatest respect for 
his positi on, I submit that there is a need to weigh 
the practical possiblity of arriving at a solution 
by that course. If what is held to be desirable is 
not possible of attainment , and my submi ssion i s 
it impossibl e then sure l y the course of wisdom is to 
face that fact and break this problem down and resolve 
the parts one by one within a framework that is flexible 
enough to p ermit o. solution. 11 (pg . 151 ) 

Ilon . :Mr . Smallwood (Nfld . ) : 

"Before vJe can reasonably be expected to agree that 
there shall be an attempt made to write a new 
constitution , before VJC can be reasonably expected 
to agree to that in advance, sitht unseen , surely 
wn deserve to be told precisely what it is propo s ed 
to be put into a nevr constitution befor e we agree to even 
discuss the question of whether or not there should 
be a new constitution . 

• • • 4 
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I, for one, am absolutely apposed not only to a 
new constitution for Canada, but to any change 
whatsoever in the existing Constitution. I will 
oppose it flatly if either a new constitution or 
changes in the existing one, means when the dust 
dies down that there are nine provinces and one 
something else and an Ottawa which has been 
emasculated." (pg. 81) 

Hon. Mr. Weir (Man): 

"I welcome the spirit and the works of those who 
have spoken at this Conference. In my opinion, 
Manitoba is willing to consider the process of change 
necessar~ to make our Constitution more effective." 
(pg. 208) 

Hon. Mr. Heald (Attorney- General, Sask.), on behalf of the 
Prime Minister of Sask.: 

"But I repeat Saskatchewan would \·lil l ingly and 
gladly participate and make such contributions 
as we can to any future dialogue in respect of 
amendment to the Constitution." (pg. 211) 

., 
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The Confederation of Tomorrow 

Conference Proceedings, Toronto, 

November 27-30, 1967. 

Hon. Mr. Robarts: 

"I might say that I don't think Ontario 
necessarily searches or is anxious for a 
complete revision or a complete rewriting 
of the Constitution of Canada. I have 

made this statement before." (pg. 141) 

"On the other hand, I would say , as I 

have said before, Ontario has no fear 
or trepidat ion about change in the 
Constitution; and if changes are nec
essary, if changes can be demonstrated 
to be n ecessary, then we are qui t e 
prepared to play our part and t o examine them, 
even though they may not b e matters which 
we think are matters of particularly 
large concern to us." (pg . 142) 

Hon. Mr. Johnson: 

"Now it is our turn to act on the basis 
of today 's conditions , just as some 
fifty other countries have done in adopt
ing new constitutions since the last World 

War ended. 
By this , I do not mean that we should 
level the structures we have so pain s
takingly er ected during the l ast hundred 
years and rebuild from the ground up. The 
fact remains that the changes still required , 
either as they affect problems which have 
n o di rect bearing on our di stinct i ve 

cultural tra i ts , are sufficiently numerous 

and sweeping to call for a new constitution. 11 -(pg . 10) 
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The Constitutional Conference, 

February 1968. 

Hon. Mr. Robarts: 

"Now, I should like to turn for a f ew 

moments to the form of federalism we 

shou~d have in Canada and t he consti
tutional changes which may be r equired 

to implement our decisions in thi s 

regard. 
We are aware that in many parts of 

Canada this issue is viewed with a 

certain amount of indiffe r ence. We 

heard a good deal of evidenc e t o 

support this remark during t he Con

federation of Tomorrow Conference . 
Some take the attitude t hat The Bri t i sh 

North America Act has served u s for 

our first century anJ they see IlO 

reason to chan~e it for our second 

century. Others suggest t hat t here 
are many more urgent prob l ems in this 

country than constitutional chanse 
and we should first get on to a 
solution of those other probl ems . All 

I can say is as far as Ontar i o is 

concerned fundamental con s t itut i onal 

change holds no fears for us. And we 
are certainly prepared t o make a con

tribution to this proces s . We be l iev e 

that this is an approach wor thy of con

sideration by all. We t h ink t hat we mus t 
all be ready to advance sugge st i ons a s 
well as listen t o and examine the sugcestions 

made by oth ers." (pg. 45) 

. . . The Government of Quebec has made 11 

an appeal to all Canadians t o make a 

determined effort to solve ou r cu rrent 
problems. This effort i nvo l ves fi r s t , an 

alteration in our traditional app r oach to 

• . • 3 
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relationships between the two lang
uage groups, and as I have said, this 
is now taking place. Second, it in

volves a willingness to consider sub
stantial change in the constitutional 
structure of the country, and we are 
prepared to _do this as well." (pg. 47) 

"The maintenance of flexibility in our 
federal system requires that we take a 
searching look at some of our constitu
tional provisions, practices and insti
tutions. I suggested in November, as 
did the Government of Quebec, that we 
review ~he British North America Act 
carefully to see which of its provisions 
are obsolete and which ones might be 
amended to make them applicable to the 
current Canadian situation. We must 
then go on to proposed changes which 
will reflect currant problems and 
contribute to their solutions. In 
addition to a discussion of the dis
t~ibution of powers, this could envolve 
an examination of our intergovernmental 
machinery. It will, of course, have to 
include an amending formula, the powers 
of reservation and disallowance, the 
residual power, the power of delegation, 
the power of the Supreme Court, and, 
of course, t ne-pos i tion of the Senate. 
But I would reiterate that at all times 
the objective must be even greater -effect
iveness of our federal system and its 
institutions. 
The process of constitutional change 
must be conducted on a comprehensive 
and orderly basis." (pg. 49) 

. . . 4 
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Hon . Mr. Johnson: 

"Perhaps it has become for some people 

a purely academic exercise to ponder 
whether The British North America Act 
is or is not the result of a pact, but 
there is no room for doubt as far as 
the future is concerned: in order to 
be valid, a new Canadian constitution 
will have to be the product of an 
agreement between our two nations.'' (pg. 55) 

"And I believe that we shall all be the 

better for it. 
To begin with, the new constitution will 
be the authentic work of Canadians . For 
the first time mn our history, we shall 
have a constitution made entirely in 
Canada, by Canadians and fo r all Canad

ians. 
Thi s new cons titution of our own inv ention 
will have the further advantace of con
forming to today 's realities and n eeds . 
We live in an era of extremely rapid 
change; s o much so that, JurinG t he last 
few years, almost every gr eat hunan insti
tution has begun the process of self-re-
examinat ion and self - r e definition re
quired in respons e to new conditions. I n 

this context, ours is one of t he rare 
countries in the world which has not yet 
rewritten its constitution; and I can 
ha r dly think of any which, once independent, 
wished to retain t h e constituti on it wa s 
given when it was still a col ony . 
Our constitu t ion will a l so s t and a better 
chance of b eing cl ear i f it i s cou ch ed in 
contemporary language to an swer today ' s 

con c erns ••• 
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I simply can not conceive that we 

might go on quarrelling for another 

century over the meaning and scope of 

our Constitution. We need every last 

bit of our energy and our resources to 

carry out desperately urgent tasks, 

particularly in the economic sector, 

on which the well-being of all 

Canadians depends. 

This is why we need a constitution 

which will be a source of harmony 

and no longer of misunderstanding; 

a constitution which will describe 

the things as they are and meet 

problems head on, instead of skirting 

them; a constitution with every 

provision written clearly and in 

full as befits a federal constitution; 

a constitution containing its own 

amending formula, but sufficiently 

sound and permanent to avoid being 

constantly challenged; a constitut ion 

which will depend for final interpretatio~ 

on a tribunal whose composition will be 

such that no . one will be tempted 

to question its impartiality". (pgs 57 & 59). 

Hon. Mr. A.A. Wishart (Attorney-General for Ontario): 

"An entrenched Bill of Rights should not 

be considered unless this is done as an 

integral part of a complete constitutional 

review. If a Bill of Rights is entrenched 

.•• 6 
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at the federal level, then any ultimate 

redistribution of power will ~ave to 

be made in the context created by the 

Bill of Rights. The expression of 

these rights could therefore have a 

material and perhaps an unintentional 

effect upon the constitutional reforms 

that might ultimately be desirable. 

Since the entrenchment of individual 

rights above the authority of Parliament 

has a material effect upon possible 

distribution of power in constitutional 

reform, the two steps should be con

sidered together. 11 (P. 285) . 

16. 
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CE DOCUMENT EST LA PROPRIETE DU GOUVERNEMENT DU CANADA 

CONFIDENTIEL 

DOCUMENT D'INFORMATION 

Conference Constitutionnelle, fevrier 1969 

OBJECTIFS DE LA CONFEDERATION 

I. Preambule des principales constitutions federales 

l. La premiere etape logique dans !'elaboration d'une 
constitution federale est de realiser un consensus entre les 
divers Etats-membres de la federation su~ ce qu1 const:ltue 
les objectifs-Ge~un1on politique projetee. Lorsque les 
Etats-membres se sont mis d'accord, les objectifs sont alors 
enonces dans le preambule de la future constitution afin de 
leur conferer un caractere formel. 

2. Les p~incilales constitutions faderales (e.g. 
Etats-Unis, Suisse, ~lemagne, Indes ) possed~t un preambule 
qui contient une enumeration de certains valeurs fondamentales 
auxquelles ces Etats souscrivent. Les principaux concepts 
qui sont mentionnes dans ces preambules sont la justice , 
l'egalite, l'unite, la liberte, l'ordre interne, l e bien-etre 
de l a population et la defense du territoire. 

II. Valeur legale du preambule 

3. Le preambule d'une constitution ne fait pas 
partie de celle-ci et par consequent n'a pas force de 
loi. Il n'a done aucun effet sur le droit substantif. 

4. Cependant, il est generalement reconnu que 
lorsque le texte de la constitution est ambigu ou incom
plet, le preambule devient un critere d'interpretation 
tres important. I l constitue en fait la clef de ! 'inter
pretation de la constitution. l l est beaucoup plus utile 
que l es autres criteres extrinseques d 'int erpretation etant 
l'oeuvre meme du legislateur qui a adopte le texte constitu
tionnel. I l consti tue la meilleure preuve des veri tables 
intentions de celui-ci. 

III. Raisons qui motivent !'existence d'un preambule 

5. Le preambule d'une constitution est souhaitable 
et utile pour les raisons suivantes: 

- Il a une valeur educative. 

- Il incite a la fierte nation ale et peut 
contribuer au developpement de sentiments 
patriotiques . 

- Il con s titue une a ide precieu se 
d'interpretation . 

- Il permet de resumer et de mettre e n 
relief, de fa~on concise, les object ifs 
fondame ntaux auxqu e l s souscrivent taus 
l es membres de la federation . 

- La realisation d'un consensus su r l es 
termes d 'un preambulc constitue un p as 
concret tres utile dans !'elaborati on 
d ' une nouvell e const itution . 

... /2 
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- Un preambule, depar sa nature, traite 
des droits des individus plutot que de 
ceux des gouvernements. La logique 
justifie done de tenter de se mettre 
d'abord d'accord sur cette question 
avant d'aborder dans le detail les 
autres elements de la constitution. 

IV. Projet de preambule 

6. Le preambule de la nouvelle constitution du 
Canada pourrait tendre a enumerer les principaux 
objectifs de la federation canadienne et les prin
cipes sur lesquels doit reposer la constitution. 

7. Les principaux objectifs pourraient etre les 
suivants: 

Conclusion 

1 - Etablir un regime federal fonde 
sur la democratie. 

2 - Proteger les droits fondamentaux de 
l'homme. 

3 - Promouvoir le progres economique, social 
et culturel du pays, le bien-etre 
general de la population et l'egalite des 
chances pour tous les Canadiens. 

4 - Contribuer a la realisation de la paix 
mondiale et au progres social de toute 
l'humanite. 

8 . Le QR~ec, la Nouvelle-Ecosse et l'Ontario_se 
sont prononces en faveur d'un preambule de la constitution. 

9. Il est peu probable que les autres provinces 
s'opposent en theorie au projet de redaction d'un preambule 
qui enoncerait les objectifs de la federation canadienne 
et les principes de la constitution. 

10. Cependant, en pratique, il se peut que certaines 
provinces s'opposent ace stade-ci a un projet de preambule. 
Elles pretendront, non sans raison, qu'il serait tres 
difficile de se mettre d'accord sur les objectifs fonda
mentaux de la federation et sur les principes de la cons
titution avant meme d'avoir discute du contenu de celle-ci. 
Elles argumenteront que si un projet de preambule etait 
redige a cette phase initiale de l a revision constitution
nelle, il ne pourrait contenir que des generalites et 
n'avoir ainsi qu'une utilite limitee . 

11. En reponse a ceci, le gouvernement canadien 
pourrait soutenir qu'il est logique de tenter d ' obteni r un 
consensus general de tous les gouvernements sur les grandes 
lignes d'un preambule puisqu'un tel consensus serait un pas 
concre t appreciable dans l' elaboration d'une nouvelle 
constitut ion. 
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12. L~ Premier ministre du Canada pourrait suggerer 
aux autres Premiers ministres de tenter d'abord de realiser 
un accord de principe sur l'idee de doter la nouvelle 
constitution d'un preambule. Une fois cet acc ord de 
principe realise, la question du contenu de ce preambule 
pourrait etre referee au Comite permanent des f onctionnaires. 

le 24 janvier 1969. 
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OBJECTIFS DE LA CONFEDERATION 

APPEND ICE 

Preambule de constitutions federales 

Allemagne 

"11he German People in the Laender of Baden, 
Bavaria, Bremen, Hamburg, Hesse, Lower Saxony, North
Rhine-Westphalia, Rhineland-Palatinate, Schleswig
Holstein, Wuerttemberg-Baden and Wuerttemberg-Hohen
zollern. 

Conscious of its responsability before God 
and Men. 

Animated by the resolve to preserve its 
national and political unity and to serve the peace of 
the World as an equal partner in a united Europe. 

Desiring to give a new order to political 
life for a transitional period, has enacted, by virtue 
of its constituent power, this Basic Law of the 
Federal Republic of Germany. 

It has also acted on behalf of those Germans 
to whom participation was denied. 

The entire German people is called on to achieve 
by free self-determination the unity and freedom of 
Germany 11

• 

Australie 

11 Whereas the people of New South Wales, Victoria, 
South Australia, Queensland, and Tasmania, humbly relying 
on the blessing of Almighty God, have agreed to unite in 
one indissoluble Federal Commonwealth under the Crown of 
the United Kingdom of Great Britain and Ireland, and 
under the Constitution hereby established: 

And whereas it is expedient to provide for the 
admission into the Commonwealth of other Australian 
Colonies and possessions of the Queen: 

Be it therefore enacted by the Queen's Most 
Excellent Majesty, by and with the advice and consent 
of the Lords Spiritual and Temporal, and Commons, in 
this present Parliament assembled, and by the authority 
of the same 11

• 

... /5 
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Etats-Unis 

"We, the people of the United States, in order 
to form a more perfect Union, establish justice, insure 
domestic tranquility, provide for the common defence, 
promote the general welfare, and secure the blessings 
of liberty, to ourselves and our posterity, do ordain and 
establish this Constitution for the United States of 
America". 

Indes 

"We, the People of India, having solemnly 
resolved to constitute India into a Sovereign Democratic 
Republic and to secure to all its citizens: 

Suisse 

Justice, social, economic and political; 
Liberty of thought, expression, belief, faith 
and worship; 
Equality of status and of opportunity; and 
to promote among them all 
Fraternity assuring the dignity of the 
individual and the unity of the Nation; 
In our Constituent Assembly this twenty-sixth 
day of November, 1949 , do hereby Adopt, enact 
and Give to Ourselves this Constitution". 

"In the name of Almighty God ! The Swiss 
Confederation, resolved to conslidate the alliance of 
the confederated members and to maintain and increase 
the unity, strength, and honor of the Swiss nation, 
has adopted the following federal Constitution ". 

le 24 janvier 1969 . 

:2. I . 
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Constitutional Conference - February 1969 

THE MONARCHY 

BRIEFING PAPER 

The issue of t~e monarchy atLracted public attention 
and editorial comment in two different contexts in September; 
the suggestion of a republic in Quebec propositions and the 
Opposition's observations on the Speech from the Throne. In 
the mai~ the press comments were moderate and the issue did not 
become overcharged. There were, of course, some strong reactions 
such as that of the Sudbury Star which on 25th September Ceclared 
the even if Quebec merely mentions a republic as a bargaining point 
it should be told flatly that on this issue tnere could be "no 
bargaining, no discussion, no considerat i on" . 

Fortunately such intransigence was exceptional and 
there was an evident disposition to try to put t he question in 
perspective and even in some cases, to try to distingu1sh the 
tw: elements of the issue. 

When viewed as 2 s~mbol of past ass ociation the 
reaction to t~e monarch tends to emot1onal whereas when 
cons1 ered as an element in our s s m of overnm 
ob jectivity lS possible. The difficulty of keeping these two 
elements distinct complicates a measured cuHsiderat ion of the 
question. This is evident in the pattern of comments. Those 
which support the monarchy depend largely on syrnbvlism and 
emotion. Those wLo are prepared to cor. temp late it~ abo lition 
are d1spo.sed to cons1der its place in a moderr . d emocracy. As 
one editorial recalled (Winnipeg Tribune, Nov. 1 , l 9o~) 
Mr. Mackenzie King wrote in his diary in l':J<l5: 

''I find myself, however, in t h e l ight of the 
world's pr0bJe~~ and the righ ts and true liberties 
of the people, becoming increasingly opposed to the 
institution of the monarchy as something t hat is 
foreign to true democracy. It is too much the 
worship of power and position ". 

On the first point, the symbolic signiflcance of 
the monarchy, the government's position has been made abundantly 
clear. The Prime Minister has said in Par l iawent t hat the 
monarchy is recognized as important to many peop l e in Canada 
and the Government would continue to respect it until such time 
as the r::eople of Canada expressed a wish for a chan ""c. In 
commenting on the Prime Minister's statemen t that the subject 
should not be debated at this time, the Brancon ~un observed: 

"Those who want the issue deba ted have some 
logic on their side. In a democrat ic society, 
anything should be fit subject for debate at any 
time. But Mr. Trudeau is astute enough to recognize 
that a debate on the issue at this time could have 
damaging consequences for national unity. There are 
hotheads on both sides. Certainly, there are a number 
of young people, both English- and Fren<-h-speaking, 
who would say in ratht.::r of:t t r .t: j vc terre,~ th i1t they 
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have no use for the monarchy. And this would, 
in turn, antagonize those who feel strongly that 
Canada must remain a constitutional monarchy. 
Because there is no consensus, and because a full
scale debate in Parliament would only create new 
confusions and new anger, the prime minister is 
right to say that the ~anarchy is not a fit subject 
for parliamentary debate at this time". 

This attitude is close to that adopted by Quebec in 
its presentation to the Continuing Committee where it declined 
to give priority to the issue. 

Viewed as a question of constitutional theory, the 
desirability of Canada remaining a constitutional monarchy 
or becoming a republic brings other considerations to bear 
on the argument. Some see the retention of the monarchy as 
an indispensable guarantee of the continuation of our system 
of responsible parliamentary democracy and others see its 
abolition as equally indispensable to the modernization of 
our political institutions. Neither position is necessarily 
correct. 

One can easily envisage our system of parliamentary 
democracy operating under a Head of State who was not the 
hereditary sovereign of the United Kingdom. He could just 
as well be appointed, as is the Governor General, but by his 
predecessor rather than by the Queen, or elected. The 
preservation of our system, we must remind o~rselves, does 
not today depend on the office of Queen, who is now bound to 
accept the advice of her Canadian ministers, but on our 
constitutional and conventional institutions. These could 
be just as adequately safeguarded if the Head of State were 
no longer a hereditary monarch. (The federal propositions 
on the central government, which declare the Queen to be 
Head of State, would accommodate such an amendment but the 
possibility was nowhere mentioned.) On the other hand, it 
should not be assumed that the institution of a congressional 
system would necessarily require the abolition of the monarchy 
at all levels. If what one is seeking is an executive which 
is freed from dependence on Parliament, both in respect of 
the Head of Government and of his ministers, this could be 
achieved while retaining the Queen as Head of State. 

The possibility of establishing a republic at the 
provincial level is indeed advanced by Quebec. Does this 
mean a "republican form" of government (an expression used 
by Quebec in one note) which is conceivable, or a formal 
republic which would be more difficult to contemplate? But 
even here there is the example of the Commonwealth where 
republics have retained their association through recognition 
of the Queen as the Head of the Commonwealth. Would it be 
possible to have a republic in Quebec with the Queen remaining 
the Head of State of Canada? In.theory quite possibly
although the Federal Government and some provinces have pre
sented propositions which would prevent this by requiring 
certain uniformity of provincial institutions and a certain 
conformity to the Federal Constitution. The acceptability 
of this or other alternative proposals which may emerge as 
discussion of the issue broadens will be clearer if attention 
is focused, as the Vancouver Province (October 11, 196~) 
has suggested, on the role of the monarchy in our parliamentary 
system rather than on the institution of the monarchy itself. 
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Quotations from Premiers' statements made on 

February 10, 1969, on linguistic r:.ghts. 

QUEBEC 

Summary: Equality of lingnistic rights across 

Canada is not tr.:~ 2.olution to Quebec's problems. 

"Ce serait done rester a la surface des choses 

que de ne voir, dans l~ probleme constitutionnel 

canadien, qu'une question de droits personnels ou 

de droits linguistiques. Je ne dis pas que ces 

droits ne sont pas imp<1rtants; mais je dis que ce 

n'est pas le fond du probleme qui nous rassemble ici". ~ .. 

"L'important, pour les Canadiens fran<;ais du 
~ . 

~Queb~ ce n'est pas de pouvoir individuellement 

parler leur langue meme dans les r egions du pays 
~ 

ou elle a tres peu de chances d'etre comprise; c'est 

de pouvoir collectivement vivre en fran<;ais, 

travailler en fran<;ais, se construire une societe 

qui leur ressemble; c'est de pouvoir organiser leur 

vie commu!lautaire en fonction de leur culture." 

NEW BRUTJSTJICK 

Summary: 

"We believe that there is a national need for 

liL:ui stic , econo~ic and cultural equality of 

opportunity" ·•& 

"New Bruns,,rick accepts f ·u. lly the l a'!'lguage consensus 

reached at an earlier f ederal-provincial conference . 

We accept it in fact, anrl we accept it in spirit ." 

Continued on pabe 2 
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NEW BRUNS\JICK (Continued) 

"New Brunswick believes that the Official 

Languages Bill in its entirety now before Parliament 

deserves the support of all Canadians." 

"It would be a tragic development for our country 

if the spirit of a consensus reached a year ago 

should through misunderstanding become so diluted 

as to become meaningless in practical terms." 

"Over the years, New Brunswick has made important 

strides forward in the field of bilingualism 

and biculturalism". 

"May I make clear therefore that New Brunswick 

looks upon the "Language Rights" concept emerging 

from the Conference of last February as perha?s its 

primary achievement of substance and continues to 

hope that all governments are moving toward programs 

of implementation consistent with their resources, 

population needs and distribution. Indeed to New 

Brunswick, it is important that the language programme 

be given the highes~ priority, paralleled by every 

effort to "entrench" such rights whether alone or in 

relation to the proposed Charter of Human Rights; 

but whether entrenched or not, every effort should 

be made, in our view, to proceed legislative ly and 

administratively, however difficult or delayed may be 

the constitutional issi.l.e itself". o 0 

"New Brunsvlick \-rants to work closely with the 

federa l government to ensure that complementary federal 

legis lation i s passed, so that Nevr Bruns~>lic·kers may 

enjoy meaningful linguistic and cultural equality 

of opportunity at both the federal and provincial levels.' 
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PRINCE EDWARD ISLAND 

Summary: No stated position but implicitly agrees 

to the extension of the rights of the 

French langua~e. 

NOVA SCOTIA 

Summary: Agree that language rights should be protected. 

"Language rights should be protected". 

NEWFOUNDLAND 

MANITOBA 

"I am quite unable and I have tried - I have been 

ranging it over now in my mind and I am not able 

to think of anything that could generate such 

dividends of Canadian unity and goodwill at such a 

truly trifling cost as this proposal of yours to 

establish linguistic and cultural equality." 

"The present constitutional provisions r~gardi:gg 

language rights should continue. Any attempt to 

extend language privileges beyond what the public 

will accept violates the fundamental rule of 

parliamentary democracy. The B.N.A. Act provides for 

French and English to be used officially in the 

Parliament of Canada , the Legislature of Quebec , and 

supreme and exchequer courts of Canada and courts of 

Quebec. Further legisl ation of language privileges 

will not ensure their extension . A process of 

gradualism will. Such a process is exemplified 

by the amendment to the Manitoba Public Schools Act 

which permits the use of French as l anguage of 

instruction." 



SASKATCHEWAN 

ALBERTA 

"The Saskatchewan Government supports the 

development of bilingualism in Canada, because v1e 

believe that it is desirable for both English and 

French-speaking Canadians to be at home anywhere in 

Canada". 

"At the same time, we believe that bilingualism 

can best be achieved through the educational process." 

"We are not convinced, however, that bilingualism 

can be achieved effectively by legislation." 

"Where minority alienation or inequality exist 

within a province it is the primary responsibility 

of the provincial government to recognize these 

conditions and to treat them. If the problems of 

alienation and inequality overlap provincial boundaries 

and require national accommodation or intervention, or 

accommodation by other provincial governments, then 

the province concerned should make representation to 

the Federal Government." 

"Although we have reservations about some of the 

recommendations of the Federal Government, it is our 

hope to make French Canadians feel more at home in 

Confederation." 

BRITISH COLUMBIA 

"The question, then, is: What are the best means to 

foster and develop t~ose ethnic and cultural 

diversities with which C~nada is blessed? The cold 

legal language of a constitution would not, in British 

Continued on page 5 
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BRITISH COLUMBIA (Continued) 

Columbia's opinion, be the means at all. In point 

of fact, the constitution has little effect on how 

people live in so far as language and culture are 

concerned. Our linguistic and cultural attitudes 

are tempered not by legal considerations embodied in a 

constitution, but in the final analysis reflect the 

personal habits, attitudes, and practical necessities of 

the population of the nation. It is when individuals, 

encouraged by their governments, come to realize the 

worth of another language and culture on their own 

merits - it is in that climate that culture and 

language will flourish and Canada's heritage will be 

enriched." 

"Moreover, there are very strong doubts as to the 

Bill's constitutional validity. It certainly 

represents an extension of section 133 of the British 

North America Act, and,. if it is not unconstitutional 

on that account, it may well be unconstitutional in its

attempt to make Provincial Courts bilingual, bearing 

in mind that the "consti-tution, maintenance, and 

organization of Provincial Courts, both of civil 

and of criminal jurisdiction~ is vested excluvisely 

in the Provinces by head 14 of section 92 of the 

Brit.ish North America Act." 
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OFFICIAL LANGUAGES 

(See pages 25-36 of the Secretary's 
Briefing Paper on Discussions within 

the Continuing Committee.) 

1. Tpe February meeting of the Constitutional Conference ~ l 
issued a consensus on language r~gbts recognizing "that Frencl1-

speaking Canadians outside Quebec should have the same rights as 

English-speaking Canadians in Que~c. TheCont~nutng Committee 

established at its first meeting a sub-committee on official 

languages to examine the Report of the Royal Commission on Bi

lingualism and Ciculturalism (Vol. I), methods of implementation 

including the nature of possible federal assistance, and the 

form and method of constitutional amendment. 

2. Since that time most provinces have taken at least ~ 

some steps toward the implementation of the B.& B. Report. 

Ontario and New Brunswick have been part~cularly ac t~ve- in this 

regard, while at the opposite pole the three western provinces 

have taken action only on the question of the use of French as 

a language of instruction in schools. The use of the English 1 
and French languages has been authorized in the l egi s lative 

assemblies of Newfoundlan E I. Nova Scotia~ew Brunswick, 

and1)ntario. The right to their use has, of course, 

eX:~sted ~n the l egi s lat ure of Quebec by virtue of Section 133 

of the B.N.A. Act.) The federal government has introduced a J 
comprehensive Official Languages Bill, and Quebec has recently 

int~oduced a measure relating to the use of languages in the 

schools. 

3. As to constitutional change on this subject, either 

through spec1f~c constitutional provision or as part of an 

entrenched bill of rights, t~re is no consensus between the 

provinces. Apart from Quebec, whose position is not clear, 

only New Brunswick seems clearly to favour constitutional 

proV~s~ons on off~c~al languages. Ontario has reserved its 

pos~t~on on either constitutional or legislative enactment in 

this field, while Alberta, Saskatchewan and British Columbia 

have vigorously opposed any provision. Indeed the Alberta and 

Saskatchewan delegations have expressed the view that the 

federal bill would have the effect of amending Section 133 of 

the British North America Act. This opposition by the three 

western provinces, perhaps with some support from Nova Scotia 

and Manitoba, may be expected to be voiced again at next week's 

Conference. 

4. Alberta and Sas katchewan are like l y also t o contend 

that our Official Languages Bill ( Section 11(3) ) invades 

provincial authority over provincial courts: the fac t is that 

"procedure in criminal matters" is a s ub j ect of federal 

j ur1sd~c t~on by virtue of Head 2'7 of Sec t ion 91 BNA. Moreover 

Sec tion 11(3) is permissive only. 

5. Some provinces (e. g., Nova Scotia) may express 

the view that the creation of f ederal bili ngual districts will 

tend to force them to follow suit. 

6 . The federal government has indicat ed its desire to 

pro~ !inancjal and technical assi s tance to provinces under

taking programs to implement the B. & B. Report. HO\.,rever, as 
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requirements and programs may vary widely from province to 
province, they have been invited to formulate their respective 
programs so that the federal government might consider bow 
best to assist in each case. As a general principle, provinces 
h ave been informed that federal financial assistance would 
relate to initial implementation costs rather than to recurring 
operating expenditures. 

7. Quebec has proposed the establishment of a 
permanent federal-provincial Official Languages Commission to 
facilitate exchange of information and to ensure more uniform 
decisions in respect to language rights. The federal delegation 
has pointed out that the protection of the use of both languages 
in the provision of federal public services would be primarily 
entrusted to the Commissioner of Official Languages, who would 
report directly to Parliament; but that this did not necessarily 
preclude arrangements for consultation between ~overnments on 
this subject. 

The Work of the Languages Sub-Committee 

8. Because of the differences between the needs and 
intentions of the various provinces, most members of the ~ub
Committee on Official Languages consider that the Sub-Committee 
should proceed with in-depth examination of the manner in which 
certain phases of a language regime might be undertaken. 3ome 
western provinces, having no intention to develop official 
language programs, do not wish to participate in these further 
studies. 

9. The Sub-Committee is unable to go any fart!Jer in 
its report because it is apparent that at the moment no common 
ground exists for specific agreement on either constltutional 
guarantees for language rights, or on a uniform afproach to 
legislative protection. In order to continue some dialogue on 
the subject of languages the Sub-Committee has turned to 
various practical aspects of implementing the Royal Commission's 
recommendations. 

10. It seems unlikely that the Bub-Commlttee can advance 
much beyond this point until such time as the review of the 
whole constitution - including languaEe rights - has proceeded 
farther in the C.C.O. and the Conference. 

Consideration of Book II of the Royal CommiBsion ~eport 

11. The Conference will have before it for the first 
time at this meeting Book II of the B.& B. Report. 3ome 
decision should be made as to how this may best be biven future 
study and consideration. While it might be referred to the 
Languages Sub-Committee, there are good reasons for referring 
it instead in the first instance to the C.C.O. Unlike Book 1, 
it is not primarily concerned with constituticnal buarantees. 
It involves many very practical administrative problems in the 
field of education. The Sub-Committee appointed to deal with 
Book I would not necessarily be the one most appropriate to 
deal with Book II. 

12. Boo$,. IL migb_t therefore be referred to t11e C. C. v., 
leaving it to the c.c.o. to decide whether it wlll deal with 
the Report or refer it to the same or a different sub-committee. 
This is a question which should not require the attenti on oi 
the heads of government. 
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FUNDAMENTAL RIGHTS 

Adoption of the Charter 

Possible Constitutional Amendment Procedures: 

1. We could obtain an amendment from the United Kingdom 
Parliament, without the consent of the provinces, adopting a 
charter of human ri ghts as part of the constitution. Technically, 
this procedure is open to us. However, as a practical matter 
it seems unlikely that this procedure could be used with respect 
to any significant change in the constitution. It might be 
possible to use this procedure without unanimous provincial 
agreement, but there would at least have to be subs tantial 
provincial support for its use. Also, if we were to press 
forward for an amendment in this area of the constitution 
which happens to interest us, it would be hard to resist 
pressures from other governments to get particular amendments 
on items to which they attach priority . This would be generally 
inconsistent with our position in support of systematic 
constitutional review and reform. Moreover, it is doubtful 
that any major changes in the constitution through a request 
for action by Westminster would now meet with public favour 
in Canada. 

2. With the consent of several provinc es we could 
seek an amendment from the United Kingdom Parliament. This 
would still be subject to the objections last mentioned, 
namely, that it would detract from an orderly approach, could 
open the door to demands for other early amendments, and would 
be the product of what many regard as an anachronistic ststem. 
The only way in which this procedure might be viable wou d be 
to build into the charter an "optins:in" procedure whereby the 
provinces which supported the amendment could allow the charter 
to apply to them and a procedure could be provided for other 
provinces to opt in at a later date. This might conceivably 
make the charter sufficiently distin~uishable from any other 
amendments so that in future we could reasonably oppose the 
introduction of any other piecemeal amendments by way of the 
United Kingdom Parliament. 

3. We can await the development of a Canadian amending 
procedure, to adopt the charter either as part of a whole 
new constitution or as a specific amendment to the existing 
constitution. In either case the development of a new amend
ing procedure would have to await the remainder of the 
constitutional review. This procedure is probably the most 
consistent with our general approach on constitutional reform. 
The charter which would be adopted by this Canadian amending 
procedure might still have to contain some opting-in procedures 
to permit its progressive application. The main disadvantage 
in delaying the adoption of the charter until such time as we 
either reach the end of the constitutional review process and 
adopt a Canadian amending procedure, or until we abandon the 
review and try to salvage some particular amendments, would 
be that the interest and enthusiasm which we might be able to 
generate now for a charter so as to bring about some agree
ment on its contents would be lost in the necessarily long 
delay before its adoption. 

••• 2 
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Opting In 

4. Whatever method may be used for making the charter 
of human rights a part of the constitution, it may still be 
necessary to have an opting-in procedure. This is because it 
is quite probable that not all provinces will agree to a 
charter applying to them, or at least they will not agree to 
the whole of the charter applying to them initially. 

5. Opting in by ~urisdiction ~ under this scheme the 
charter would be made 1mmediately applicable to the federal 
government and to such provinces as were willing to have it 
apply to them on the occasion of the adoption of the charter. 
Other provinces could elect at a later date to have the 
charter apply to them. Presumably once they made the charter 
applicable to them, its applicability to them could not be 
terminated by some unilateral action. This kind of approach 
would be useful only if we could assume that at least some 
provinces would accept the whole of the charter from the 
outset • . This seems unlikely as the guarantees in section 3 
with respect to discrimination and the guarantees in section 
4 with respect to linguistic rights will be controversial 
with respect to most provinces. It will be necessary to 
observe the progress of discussions to see whether a signifi
cant number of provinces might accept the charter in sub
stantially its present form: if so, this alternative might 
be preferable. 

6. Optin~ in b! sections of the charter - this procedure 
would assume t~at al of th e provinc es would be prepared to 
accept at least one portion of the charter so that we could 
establish the principle of the entrenchment of a charter of 
human rights containing some fundamental rights applicable 
to all governments. Subsequentl y it would be open to various 
governments to opt in to other sections of the charter. In 
terms of tactics this may have some advantages in that it 
is more likely that we could establish the principle of 
entrenchment by this means, even though we would not achieve 
all that we might wish with respect to the contents of the 
charter. It would also be difficult for some governments 
to oppose the entrenchment of very basic rights, such as 
freedom of speech or freedom of religion, even though they 
may be able to make plausible arguments against entrenchment 
of legal rights for those accused of crimes, or of rights 
against discrimination, or of linguistic rights. 

7. It would, of course, be preferable if we did not 
have to have any kind of opting in but rather could have 
the whole of the charter adopted all at once with respect 
to all jurisdictions. The latter should be the objective 
which should be stressed in the Prime Minister's opening 
comments . However, i f i t becomes apparent that this goal 
cannot be attained thvn, in order to salvage something out 
of the discussion, he could in his comments later in the 
discussion hint at the possibilities of opting in. It might 
not be necessary to indicate which form of opting in we 
would accept. If it is necessary, the choice should depend 
on whether we think that we could get some provinces to 
accept the whole of the charter, or whether we could, on the 
other band, get all of the provinces to accept at l east 
a small part of the charter. But if it is not necessary to 
choose which kind of opting in would be best, this question 
could be left for discussion by a special committee established 
to consider the charter of human rights. 
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Method of Proceeding with Further Discussions 

8. Our objective should be to get agreement in principle 
on the inclusion of some formal guarantees of fundamental 
rights in the constitution. It may be necessary to qualify 
the principle in various ways. We might have to agree that 
these guarantees would not necessarily have to apply uniformly 
throughout Canada. This would leave open the question as 
to whether we were contemplating a system of opting-in 
province-by-province or a system of opting-in section-by
section. This agreement in principle would also leave open 
the question of the contents of a constitutional charter 
of fundamental rights. The question of contents could be 
referred to a special committee for study and recommendation. 
It is important, however, that we get some agreement in 
principle before the whole question is referred to a committee. 
If we do not, we will have lost the best opportunity for getting 
acceptance of the principle of entrenchment. If we cannot 
get some such agreement in a public forum such as the Conference, 
it is extremely unlikely that we could get any such agreement 
in the closed sessions of some committee of ministers or 
officials. In fact, such a committee could avoid ever dealing 
with the fundamental principle involved on the grounds that 
this would not properly be within its jurisdiction. It might 
spend months or years discussing the details of the contents 
of a charter only to find that in the end the various govern
ments would not be able to agree on the principle of having 
any entrenched guarantees. Also by referring the matter to a 
committee at this stage, we wouldsa\~ various governments from 
having to commit themselves on this matter but at the same 
time would be giving a misleading appearance of progress. 

9. If there is to be detailed study of a charter by 
some group, there are various possibilities as to the body 
to which it might be referred. 

10. The Constitutional Conference could itself give 
the charter detailed study. This would be impractical however 
considering the amount of time which would be involved. 

11. The Continuing Committee of Officials or a sub-
committee of that committee could carry out the study. 
This is unlikely to be productive however as any substantial 
further progress will require policy decisions which the 
officials would not feel qualified to make. Conceivably 
there could be a sub-committee of officials established to 
study particular technical aspects of a charter. 

12. A ministerial committee could give detailed 
consideration to the charter . This is probably the best 
procedure as a ministerial committee could more adequately 
deal with the policy questions involved. This should 
probably be a committee of the Ministers of Justice and 
Attorneys General. Such a committee could refer technical 
questions to a sub-committee of the Continuing Committee 
of Officials. 

Conclusions and Recommendations 

13. We should try to achieve consensus on the following 
points: 
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(a) 

(b) 
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That it would be desirable to entrench in the 
constitution euarantees of fundamental ri~hts, 
leaving open the question as to which rights 
might be included. If this 5eneral principle 
does not appear to be acceptable, we could 
qualify it by suggesting the possibility of 
making the charter applicable by stages, either 
section-by-section or province-by-province. 

That a committee of Attorneys General, cLaired 
by the Minister of Justice of Canada, s1wuld be 
established to consider 

(i) 

(ii) 

the contents of a charter; 

the method of adoption of tbe charter 
in the constitution and the techniqQes 
of making it applicable to the 'rarious 
jurisdictions. 

14. Apart from this cons ens us \'le should :;;roe eeU. on 
the assumption that the charter would not be put in the 
constitution Wltil such time as we have a general amendint: 
procedure. (If it seemed appropriate durinG the discussion, 
we could indicate that if there were enour~ provinces 
interested in us doing so, we could always request an amend
ment from the United Kingdom Parliament to adopt a charter 
with an opting-in provision be~nre other questions are 
settled in the process of constt t·, tional : ,·\' ~ · · ·,. :_: '.-It-' 1o 
this, it would be necessary to indicate ~nat tb~._; 1.s a 
unique situation - because of the ''optint'-in" '1.;:rr·oo.ch wnic;h 
would only make the amendment applicable to those .luris
dictions which so decided. This would make tne procerlure 
distinguishable from other amendments that ot11er :"overnments 
might want to press for immediately.) 
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QUOTATIONS 

The Constitutional Conference - February 1969 

FUNDAMENTAL RIGHTS 

Re: 

Honourable W.C . Weir (Manitoba): 

"The Canadian Bill of Rights enacted by 
the Parliament of Canada in 1960 recog
nizes and decl3reS the existence in 
Canada of certain fundamental rights 
and freedoms . All these rights and 
freedoms now exist and have always 
existed in the province of Manitoba, 
not because of abstract principles 
enshrined in a constitutional document, 
but because they are deeply embedded 
in the law which we have inherited and 
developed, and are strongly supported 
by the freedom-loving peoples who have 
made Ma~itoba their home . 

Nonethe l ess, ~anitoba is prepared, 
if this conference thinks 1t appro
priate in the national ~nterest, 
to participate in devising our Cana
dian~charter of human rights. This 
might include clauses covering 
political and legal Tights as now 
generally included in the Canadian 
Bill of Rights adopted in 1960. 
The proposed charter woulj presuma
bly also include linguistic rights 
and would be effective both at the 
federal and provincial levels of 
go~rernment" (FebruaTy proceedings 
1~68, page 107). 

Honourable G.I. Smith (Nova Scotia): 

"I do not suggest for a moment that we 
intend to oppose the idea, but we do 
feel that it will require the most 
careful examination to make sure, first, 
that the assumptions themselves are 
justified and,seco~dly, that it would 
improve the situation to put these 
rights into an entrenched place in 
the constitution 11 (February proceedings 
1968, page 315) . 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

THIS DOCUMENT IS THE PROPERTY OF THE GOVERNNENT OF CANADA 
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BRIEFING PAPER 

The Constitutional Conference - February, 1969 

DISTRIBUTION OF POWh&S 

1. The distribution of powers is one of the 
seven items the Constitutional Conference agreed to 
examine. Discussions under this headln~ ultimately 
will have to include 

(1) distribution of powers 
(2) taxing and spending powers 
(3) residual power 
(4) the power of delegation 

This briefing paper covers only the first of these: 
special papers have been prepared on the other items. 

2. Position on the Agenda. The federal 
government has taken the position that this item 
ought to be discussed after the Charter of Human 
Rights and the central institutions of federalism 
have been considered. The provincial ~overnments, 
in particular ~uebec, have Renerally ~~nte ,J eo accord 
a higher priority to the distribution of powers. The 
Atlantic Provinces have imnlicitly assi~ned a high 
priority to this topic by their emphasis on regional 
disparities. 

3. The distribution of powers now appears as 
i tern 4 (c) on tt,e Agenda. Presumably l t will be ta~en 
up in that place on the Agenda, un!.ess the Confer~nce 
were to agree to ~hange the order for the purpose of 
discussing earlier the fiscal as 1)ects of th~ C>mstltu+;ion 
(the taxing ann spending powers). It is assumed that 
a discussion of current fiscal relations will have taken 
place at the Ministers of Finance, December 19h8, meeting. 

4. The Federal Government's Approach on the 
division of powers was outlined in Federalism for the 
Future, pages 32-44. It might be summarized as follows: 

(1) Exclusive Federal Jurisdiction. It was 
suggested that the federal government ou~ht to 
have exclusive jurisdiction over those aspects 
of economic policy which have to do with the 
preservation, promotion ann develonment of a 
common market and monetary union - expressed 
in Federalism for the Future in terms of 
international and interprovincial trade, monetary 
and credit policy, the balance wheel role in 
fiscal policy, tariff policy and balance of 
payments policy. It was sug~ested, secondly, 
that the federal government ought to have 
exclusive jurisdiction over international 
relations, exnressed in Federalism for the 
Future in terms of "full" resnonslbility for 
Canada's foreign policy and for th~ 
representation aoroad of Canqn~•s interests". 
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This was meant to include, as well, 
responsibility for the defence, trade 
and external aid policy areas. 

(2) Exclusive Provincial Jurisdiction. 
The fields of jurisdiction which should be 
exclusively provincial were not spelled out 
precisely in Federalism for the Future. 
However, it was stated as a fact that "the 
provinces have responsibility for education"; 
it was suggested that "the provinces must 
have the power to provide health and welfare 
services"; and it was suggested that "the 
provinces must continue ••• to have responsibility 
for the .•• matters which call for local 
rather than national action", including, 
presumably, municipal institutions. The 
Government's policy statement avoided 
explicit reference to urban development, 
housing, pollution and other aspects of 
environmental development which currently 
are assumed to be within provincial 
jurisdiction. 

(3) Concurrent Jurisdiction. The Statement 
of Policy also identified a number of fields 
which the Government of Canada expected 
would fall within the jurisdiction of both 
orders of government, saying "We question 
whether it is any longer realistic to expect 
that some neat compartmental1zation of powers 
can be found to avoid (a close interrelationship 
between the powers of the federal and 
provincial g~vernments)". The areas of 
jurisdiction identified as being concurrent 
included econo~ic development (exce~t those 
powers noted as exclusively federal), income 
~edistributlon (also sooken of as social 
security measures excluding social assistance), 
cultural development (no mention was made of the 
exclusive jurisdiction of the Parliament of 
Canada over radio and television broadcasting), 
and research and technological development. The 
precise n~ture of the federal jurisdiction 
required in these areas - whether a power to 
legislate or a power to spend or both - was not 
defined. Nor was anything said about how 
paramountcy would be determined. 

5. The Positions of Provincial Governments. Only 
Quebec has submitted a complete set of proposals on the 
distribution of powers: they call for a massive shift of 
powers from the federal to the provincial governments, 
with the power to re-delegate to the federal government 
being available to any provinces which want to use it. 
(See para 8 for a fuller outline of the Quebec 
propositions). Ontario has in effect suggested "special 
status for every province" when it proposed: "The 
written constitution should recognize these differences 
(in traditions, interests, size, resources, economy) 
between provinces and make allowances for them". It is 
unclear whether this would mean a different distribution 
of powers in respect of each province; a Q~iform 
distribution of powers but differentiated by the 
provinces themselves through the varied use of a power 
to delegate legislative powers to the federal government; 
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or simply the use by the federal government of its 
powers in different ways in different provinces. 

6. The other provinces seem generally to expect 
that the federal government will retain approximately 
the same powers as it now enjoys, except with respect to 
the spending power (see briefing paper re this subject). 
They tend also to favour equal status for all provinces, 
though some (e.g. British Columbia) favour a free 
delegation of powers from the provincial to the federal 
government and vice versa. Most provinces have also had 
something to say about the provision of adequate fiscal 
resources to the provincial governments (see briefing 
paper on taxing powers). 

7. Probable Nature of the Discussion. A fairly 
general discussion of the division of powers is likely, 
except perhaps for the fiscal aspects and the regional 
disparities question (see separate briefing papers). 
Only Quebec has done enough work to be adequately 
prepared for a thorough discussion of the division of 
powers. 

8. Quebec•s Propositions call for a scheme of 
distribution of powers under which "the member states 
(would) retain all powers not expressly granted to the 
government of the union", and under which the desired 
flexibility would be achieved via "recourse to concurrent 
jurisdiction and the delegation of legislative powers." 
The following powers would be transferred from the 
federal to the provincial governments· 

(a) Education in all its forms, at all 
levels and by whatever means must 
belong exclusively to the states. 

(b) Social security, including all social 
allowances, old age pensions, family 
allowances, health and hospitals, 
manpower placement and training, 
should come under the exclusive 
jurisdiction of the constituent states. 

(c) Establishment of companies and 
corporations, except those specifically 
mentioned as being under federal 
jurisdiction (banks, shipping, 
air lines, railroads). 

(d) Securities trading and control 
over financial institutions other 
than banks (including trust companies). 

(e) Exploration, conservation and development 
of resources (superseding the present 
proprietorship provision). 

(f) Labour relations and working conditions 
of all private concerns operating 
within state territory. 
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(g) Road transportation, whatever its 
origin or destination. 

(h) Marriage and divorce. 

(i) And certain other powers. 

9. Specific mention is made of international 
relations: "Within the limits of Canadian foreign 
policy, member states should have a recogni zed capacity 
to negotiate and find their own agreements with foreign 
governments on matters subject to their internal 
jurisdiction". State governments should also be 
invited to participate in Canartlan delegations at 
international conferences, and to attend international 
conferences that interest them and in which Canada is 
not a participant. Specific mention is also made of 
housing, urban renewal, and town planning - all of these 
are to remain under provincial jurisdiction. 

10. The concurrent powers in the Quebec scheme 
include agriculture, immigration, statistics, censuses, 
bankruptcy, radio and television broadcasting, cinema, 
and the marketing of agricultural products, food and 
drugs. 

11. Other Reference Material. Reference mt~ht 
usefully be made to 

(a) Federalism for the Future, pages }2 to 

(b) Secretariat's Briefing Paper on t he 
Discussions within the Continuing 
Committee, section on the Distribution 
of Powers 

(c) Working paner on the constitution 
submitted by the Government of Quebec 
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PROVINCIAL TAXING POWERS 

1. Several premiers made it clear, in their 
correspondence with the Prime Minister concerning the 
Constitutional Conference planned for December, 1968, 
or in their communications via their ministers of finance 
or officials, that they intended to place a high priority 
on the discussion of fiscal problems. Such discussions 
could take one, or both, of two directions: the demand 
for a larger share of the individual income tax (via a 
discussion of provincial taxing powers), or a demand 
that the proposed payments in respect of Medicare be 
made to the provincial governments unconditionally (via 
a discussion of the federal government's spending power). 

2. Two briefing papers have been prepared, one 
on The Spending Power and one on The Taxing Powers. Each 
of these papers has been divided into two sections: one 
on the constitutional aspects of the question, and one on 
the current aspects. 

Constitutional Aspects of the Provincial 
Taxing Powers 

). The constitutional basis for federal and 
provincial taxin~ powers is to be found in Sections 91, 
92, 121 and 125 of the B.N.A. Act (aside from certain 
transitional provisions). Thes~ Sections provide that: 

(1) The Parliament of Canada is ~iven the power 
of ·'the raising of mon~"y oy any mode ')r 
system of taxation (Section 91 ()) ); 

(2} Provincial legislatures are given the pow~rs 
of: 

92 ( 2) dlrec t taxation within the provlr.0e 
in order to the raising of a revenue for 
provincial purposes 

92 (9) shop, saloon, tavern, auctioneer, 
and other licences in order to the raising 
of a revenue for orovincial, local, or 
municipal purposes 

(J) Section 121 provides that "all articles of 
the growth, produce, or manufacture of any 
one of the provinces shall, from anrt after 
the union, be admit t ed free into each of t he 
other provinces"; 

(4) Section 125 provides that "no land or prouerty 
belonging to Canada or any urovince shall be 
liable to taxation". ~ 

4. The current occupancy of Canada's tax fields 
indicates at once how broadly the courts have 1nteroreted 
the term "direct taxation", and how extensively provincial 
municipal responsibilities have grown relative to federal 
responsibilities. 
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( 1) Provincial-municipal governments now occupy 
approximately 50% of all government revenue 
fields in Canada (these are National Accounts 
figures); 

(2) The major tax fields being cultivated are those 
which provincial as well as federal governments 
may occupy, as will be seen from the following 
table: 

Revenue Source Total 
Revenues 
of all 
Govts. 
1967-
1968 

Revenue 
Source as a 
.Percentage 
of Total 

Prov. / f1lunic. 
Share of Total 
Revenues of each 
Tax Field, 
1967-

$000,000 

Consumption 
(sales) taxes 5,193 

Govt. Revenues 
196~-68 

27 
26 

1968 
% 

43 
29 Personal income tax 5,115 

(about 40% if all 
provinces were to accept 
the 17 point offer) 

Property taxes 
Corporation income 
tax 

Customs revenue 
Natural resource 
revenues 

Estate Tax/ 
Succession duties 

Mise. tax and other 
revenues from own 
sources 

2,591 

2,426 
747 

513 

217 

2.779 

13 

12 
4 

3 

1 

Totals )£ 19. 581 100 

100 

25 
0 

99+ 

76 

(3) It will be noted from the above table that 
consumption taxes imposed directly upon the 
purchaser or via mark-ups in retail prices 
(liquor) are coming gradually to equal the 
yield of the federal government's indirect 
(manufacturers) tax. 

Possible Provincial Positions 
re Taxing Powers 

5. Except for Quebec, the provincial governments 
so far have contented themselves with two kinds of 
generalizations concerning taxing powers - either that 
revenue sources should be sufficient to enable provincial 
governments to discharge their constitutional responsibilities 
(Nova Scotia) or that tax sharing arrangements "must be 
adequate to enable each government to discharge effectively 
its constitutional obligations" (Ontario). The Government 
of Quebec has proposed specifically that "member-states 
as well as the Government of the Union should have access 
to all sources of tax revenue. Only few fields should be 
reserved for exclusive use - property tax and succession 
duties by the States, customs revenue by the Central 
Government." (see Appendix "A" for a complete list of the 
propositions submitted by the provincial governments). 

6. The constitutional issues which could arise 
at the conference are these: 

(1) Whether the provincial governments ought to 
have the power to impose indirect taxes, other 
than customs duties; 
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Whether the constitution should contain 
a formula for "tax sharing" as between the 
federal and provincial governments; 

(3) Whether the constitution should provide for 
an "intergovernmental commission on taxation 
... whose role would be to prepare taxation 
arrangements for set periods, taking into 
account available and forecast tax resources, 
programmes planned and priorities involved" 
(Quebec proposition, supported by ~~itoba's 
Provincial Treasurer, who seems to be thinking 
in terms of agreements on tax sharing). 

7. The second issue can be dealt with quite 
readily. It would be quite unrealistic to expect that any 
particular formula for tax sharing could be lasting in a 
dynamic and changing Canada (see for example the "financial 
settlements" of 1867). ~Ioreover such a formula would tend 
to shackle both Parliament and the legislatures in the 
discharge of the responsibilities placed upon them by the 
electorate. 

8. The third issue - that of an intergovernmental 
tax commission is equally unrealistic if carried to its 
logical conclusion, but in its generalized form (above) 
it tends to attract many supporters. If a Taxation 
Commission were able to make binding decisions, it would 
mean that the powers of Parliament and of the legislatures 
to tax, given to them under the distribution of powers 
sections, would be limited by the decisions of a Taxation 
Commission (as to how high the taxes of each jurisdiction 
ought to be allowed to rise). If this is what Quebec and 
Manitoba mean it is a radical proposal - something analogous 
to the Australian Loan Council which tells the States how 
much they may borro~r each year. It would b~ necessary to 
ask: 

( 1 ) 

( 2) 

( 3) 

(4) 

Whether the taxing powers of elected bodies, 
under the distribution of powers, ought to 
be limited by the decisions of a Taxation 
Commission 

If so, how the Commission would be composed, 
and to whom it would be responsible 

How many votes each government represented would 
have (the Government of Canada surely should 
have as many votes as the ten provinces 
combined) 

Whether each government would have a veto 
over recommendations with respect to its 
jurisdiction, or whether the decisions of 
the Commission, by whatever majority, would 
be binding. 

If, on the other hand, the suggestion put forward by 
Quebec is simply that governments ought to take one 
another's priorities into account when mak1n~ their 
fiscal decisions, this principle has been advocated for 
some years by the Government of Canada (it took the 
1nl tlatl ve in establishing the .r-.tni sters of Finance 
Committee). Whether provision for such meetings should 
be contained in the Constitution is another, and more 
doubtful, question. 

9. The power to impose indirect taxes seems to 
be the most likely, and indeed sensible, course of argument 
for the provincial governments. The reason is obvious: 
provincial governments now have access to virtually all 
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tax fields, but one of the most lucrative of them - the 
consumption tax field - is difficult to use politically 
because of the necessity of imposing the tax directly 
upon the purchaser. If the provinces were to enjoy the 
power to impose indirect taxes, they would have virtually 
the same taxing powers as the Government of Canada. 
Moreover, the Government of Canada itself has said to 
the provinces that they ought to have adequate access 
to revenue fields to enable them to finance their own 
responsibilities (see Federalism for the Future, page 40), 
rather than expecting the Government of Canada to reduce 
its occupancy of particular tax fields. The logical 
response to this position would be to seek to make the 
present access to the consumption tax field more realistic -
by making retail taxes indirect. 

10. There has been a long hi story of feder al-provincial 
discussions regarding indirect provincial sales t axes, 
which is outlined in Appendix "B11 • The essence of this 
history is this: 

(1) A constitutional amendment providing indirect 
taxing powers to the provinces was proposed to 
Parliament in 1936. It was rejected by the 
Senate on the grounds that provincial 
governments would be able thereby to erect 
tariff barriers, and the ground that 
duplication in federal and provincial sales 
taxes would result: 

(2) The Rowell Sirois Commission was opposed to 
sales taxes, though it said the federal 
government "should leave the provinces free 
to collect these revenues (those left to them 
by the federal government) in whatever way 
appears to them the most efficient even if 
the method of indirect taxation should be 
involved"; 

(3) In 1945 the Government of Canada said at a 
Federal-Provincial Conference that it was 
"prepared to delegate (to the provinces) the 
power to levy a properly qualified retail 
sales tax", if the B.N.A. Act were amended 
to permit the delegation of powers; 

(4) 

(5) 

(6) 

In 1951 the federal government agreed, at the 
request of several provinces, to a constitutional 
amendment which would enable the provinces to 
impose indirect sales taxes at the retail level. 
Certain limits on this power were proposed by 
the federal government, including a three per cent 
ceiling, and these 11mi tat ions led to the 
rejection by the provinces of the amendment 
proposed; 

In 1960 the Government of Ontario suggested a 
constitutional amendment which would empower 
the provinces to levy indirect retail sales 
taxes. The federal government agreed providing 
the provinces were prepared to support such an 
amendment unanimously. Alberta and Quebec 
rejected the proposal (Quebec on the grounds 
that the whole field of indirect taxation should 
be opened up to the provinces); 

The Royal Commission on Taxation (Carter 
Commission) recommended that "the federal 
government should seek to establish with the 
provinces a joint indirect retail sales tax 
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that would replace the manufacturers 
sales tax and the present provincial direct 
retail sales taxes" and "that the constitution 
should be amended so as to allow the provinces 
to levy an indirect retail sales tax on a 
common base agreed upon by all governments"; 

(7) Minister of Finance, Mitchell Sharp, said in 
1966 when indicating the intention of the 
federal government to stand firm in respect 
of the income tax field: 

"For these reasons we have concluded that 
we must look elsewhere than to the further 
and continuous abatement of federal income 
taxes for the solution to provincial fiscal 
problems. We must look instead, I think, 
to provincial access to all tax fields in 
provincial jurisdiction". 

It will be evident that there is no outstanding commitment 
on the part of the present or the previous government to 
agree to a constitutional amendment providing for indirect 
provincial taxing powers. 

Possible Federal Response to Provincial 
Proposals for Indirect Taxing Powers 

11. The Government of Canada might consider the 
following approach in examining any provincial proposal 
for a constitutional amendment providing provincial 
governments with the power to impose indirect taxes. 

(1) In principle the Government of Canada is 
anxious to provide provincial and municipal 
governments with access to taxing powers 
which will be sufficient to enable them to 
discharge their constitutional responsibilities. 
Because of the rapid expansion in provincial 
and municipal expenditures, this probably means 
the widest possible taxing powers, subject only 
to certain limitations which are in the interests 
both of the nation as a whole and of provincial 
governments; 

(2) The first limitation which both the federal 
and provincial governments would want would be 
the requirement that the indirect taxes 
authorized could not serve as international or 
interprovincial tariffs. This would imply that 
the provinces would not have the power to 
tax in a discriminatory fashion - that is to say 
discriminating between imported or domesticly
produced goods or services; 

(3) The second limitation, equally desired by the 
federal and most nrovincial governments, would be 
that the provinces could not impose indirect taxes 
which would result in the taxation by one 
province of the residents of another. This means 
that an indirect provincial sales tax would have 
to be confined to the retail level. (Taxes at the 
manufacturers, jobbers or wholesalers level are 
passed on to the ultimate consumer, who often 
lives in another province). 

(4) The only indirect tax imposed by the federal 
government which is of any consequence (outside 
of customs duties) is the indirect sales tax. If 
this is the tax field the provinces want access 
to, what they really would be asking for then is 

I I . 
.. 6 
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an indirect tax at the retail level, and one 
which could not be imposed in a discriminatory 
fashion (as between classes of goods or classes 
of vendors). Other indirect taxes are possible, 
such as corporation taxes {taxes on places of 
business), but corporations can be taxed 
directly by the provinces in any event (and 
indirect corporation taxes could lead to a 
great many abuses). It would also be possible 
to consider indirect succession duties - estates 
taxes - providing, again, that the tax couldn't 
reach beyond provincial borders. But the really 
important power would be the power to impose an 
indirect sales tax; 

(5) If this is what the provincial governments 
have in mind, the federal government would be 
quite prepared to discuss, as part of the 
general constitutional review, specific 
proposals to this end. 

12. The case for such a federal response will be 
evident both from the reasoning outlined above, and from 
the position taken by the Government of Canada at previous 
Federal-Provincial Fiscal Conferences. 

(1) The primary interest of the Gover~~ent of 
Canada in any limitation on provincial taxing 
powers is to ensure that Canada functions as 
a single economic market. It follows that 
provincial taxing powers must not be such as 
to enable the provinces to impose interprovincial 
tariffs, or to tax indirectly the residents of 
other provinces or nations; 

{2) Subject to these limitations the Government of 
Canada has a positive interest in providing to 
the provincial governments sufficient access to 
a wide enough number of tax fields that they 
{the provinces) can themselves finance their 
growing responsibilities. 

This approach would be consistent with the existing position 
of the Government of Canada, except that it would indicate 
a willingness on the part of the government to discuss 
with the provinces indirect provincial taxes at the retail 
level, and would reveal the general rationale for disagreeing 
with any indirect provincial sales taxes at other levels. 
(Appendix "B" contains excerpts from Federalism for the 
Future and from the statement made by the Honourable 
Nitchell Sharp to the September, 1966 meeting of the Tax 
Structure Committee). 

Current Asnects - Tax Sharing 

1). The recurring provincial argument t hat the 
federal government ought to abate its direct taxes in 
favour of the provinces is too well known to be repeated. 
It is sufficient to observe that, for historical reasons, 
this argument has been confined to the oersonal income 
tax~ the corporation tax and succession dutie s (the estate 
tax;. 

14. The basis for the argument that the f ederal 
government has a responsibility for abating its income 
taxes in favour of the provinces, for the purpose of 
assisting them in financing their responsibilities, is 
likely to be found in the old Tax Renta l Agr eement s. Under 
these Agreements the federal government paid a "rental fee" 
to those provinces which refrained from imposing income 
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taxes, with the level of the rental payment being related 
to a notional "provincial share" of the personal income 
tax, the corporation income tax, and succession duties. 
The return to the provinces from income taxes, therefore, 
could be increased only by an agreement on the part of 
the federal government to increase the notional 
"provincial share". 

15. Two major policy changes, however, have made 
this argument irrevelant. First, provincial revenues 
from the personal and corporate income tax are no longer 
based upon a notional "provincial share" of these taxes -
a "share" set by the federal government after negotiation 
with the provinces, and paid in the form of tax rental 
payments. Instead, the provincial income tax revenues 
now are based upon provincial tax rates, set by each 
province, with the taxes being collected by the federal 
government under tax collection agreements (l>There any 
province wants the federal government to collect its income 
taxes for it). Secondly, equalization payments which used 
to be based upon the notional "provincial share" of personal 
and corporate income taxes and the estates tax - again, a 
"share" set by the federal government after negotiation 
with the provinces - now are based upon avera~e provincial 
rates of all provincial taxes and other levies. Consequently, 
equalization payments to the poorer orovinces now increase 
as provincial tax rates increase, not as federal personal 
and corporate income tax rates are reduced. 

16. The provinces now are advancing three new 
arguments in favour of a further abatement of the federal 
personal income tax in favour of the provinces. (Provincial 
governments now are concentrating on the nersonal income 
tax, and not on the corporation income tax). These 
arguments are: 

(1) That the accumulated deficits of the 
provinces and municipalities now are so lar~e 
that the federal government ou~ht to increase 
its deficit so as to enable the provincial 
and municipal governments to reduce their 
deficit. This would be accomplished by means 
of a "tax transfer" (a further abatement of the 
federal personal income tax); 

(2) That provincial/municipal •xpenditures are 
projected to rise much more rapidly tha n 
provincial/municipal revenues, whereas federal 
revenues are projected .to rise more rapidly 
than federal expenditures; 

(3) That the federal government is occunyinf too 
large a part of available tax fields, and is 
using the revenues to finance nrograrnmes which 
have a lol'rer priority than provincial programmes, 
or alternatively to initiate federal-orov1nc1al 
shared-cost programmes which the provinces do 
not want. 

The answer to these arguments (see paragraph 19) may well 
have to be given during the week of February the 10th. 
When and how they are given, however, l'lill depend upon 
the federal government's strategy with respect to the 
tax sharing argument. 

Suggested Position for the Government of Canada 
in Respect of Tax Sharing 

17. The Constitutional Conference was established 
for the exclusive purpose of reviewin~ the constitut i on . 

. . 3 
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It was not intended to replace the Federal-Provincial 
Conference for Prime Hinisters and Premiers, which exists for 
the purpose of examining current federal-provincial problems, 
including fiscal questions. The best course of action, 
therefore, would be to attempt to persuade the Premiers 
that the best solution to fiscal nroblems would be a 
thorough-going discussion of the constitutional aspects 
of the taxing and spending nowers. The rationale for this 
approach is essentially this: it is unrealistic to expect 
that provincial/municipal fiscal problems can be solved, 
in the years ahead, by a progressive contraction in federal 
programmes and, therefore, a progressive diminution in 
federal tax rates, or alternatively by a progressive limitation 
upon the right of Parliament to introduce new programmes 
which are seen to be in the national interest. If the 
Premiers could be persuaded to this approach, it would 
then be possible to suggest that the disucssion of fiscal 
matters ought to take the form of a review of the taxing 
and spending powers, under the heading "Distribution of 
Powers". (see also Spending Power paper). 

18. If the Premiers persist in examining current 
tax sharing problems in February, a Federal-Provincial 
Conference should be convened for the purpose - for 
examnle, immediately after the Constitutional Conference. 
If the Premiers insist that priority should be given to 
current fiscal problems, then the Constitutional Conference 
could be recessed for the purpose of convening a Federal
Provincial Conference on fiscal questions, with the 
Constitutional Conference being reconvened after the 
Federal-Provincial Conference had met. Presumably such 
arrangements would be made after at least a preliminary 
discussion in the Constitutional Conference of the issues 
involved in tax sharinP; and/ or the spending nmrer: in the 
course of such a discussion the Prime Minister would be 
able to make it clear that he was quite able to answer 
the provincial arguments, and that his suggestion for a 
Federal-Provincial Conference on fiscal matters was not 
simply an attempt to evade the issues. 

19. Whatever course the discussion of fiscal 
questions may take, the Prime Hinister will want to be 
in a po&1t1on to answer the arguments which the provinces 
may raise (paragraph 16 above). 

( 1 ) Shift Provincial/rlunic1pal Deficits to 
Federal Government via a 11 tax Transfer" 

It is true that the provincial/municipal 
deficits combined exceed that of the federal 
government, and that they have been growing 
more rapidly than the federal government's 
deficit. However, the Government of Canada 
can scarcely be held responsible for the 
fiscal policy of Canada's provinces and 
municipalities. Some of them have been more 
prepared than others to impose taxes for the 
purpose of financing growing exnenditure 
responsibilities (a better "tax effort"), and 
it would be inequitable for the Government of 
Canada not to take account of these differences 
in tax effort. Moreover, the higher income 
provinces of Ontario, British Columbia, Alberta 
and Saskatchewan have a per ca~ita tax capacity 
(income and consumption levels) which is higher 
than the national average tax capacity upon 
which the Government of Canada relies: again, 
it would be inequitable to ask the tax payers 
of lower income provinces to contribute to the 
deficits of higher income provinces. In fact, 
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the Government of Canada has 
followed the policy of increasing 
its assistance to the lower income 
provinces, as is revealed by the 
fact that equalization payments 
have almost doubled between 1965-66 
1968-69, and by the further fact 
that a very high priority is being 
attached to development programmes 
designed to diminish regional 
disparities. Indeed, only one 
of the four high income provinces 
has been financing consistently at 
a deficit during the past fifteen 
years, namely Ontario: British 
Columbia, Alberta and Saskatchewan 
have a record of fairly continuous 
surpluses. 

In any event, the argument that 
the federal government ought to 
assume the deficits of the provinces 
and municipalities is valid only if 
provincial governments are prepared 
to give to the Government of Canada 
the power to control the levels of 
future deficits. Otherwise, the 
Government of Canada could find itself 
in the position of havinF reduced 
provincial/municipal deficits by way 
of a tax transfer, only to find that 
these deficits were restored to their 
former levels by a failure of the 
provincial/municinal ~overnments to 
cover future expenditure increases 
by tax increases. Under such 
circumstances the nrovincial 
governments would always be in a 
position to argue that the Government 
of Canada ou~ht to assu~e nrovincial/ 
municipal deficits simnly because they 
were large. 

Finally, it would be useful for the 
Premiers to recognize that a sizeable 
increase in the federal deficit, 
particularly at this time, ~ould 
have a substantially ~reater effect 
upon the capital market and upon 
international confidence in Canadian 
economic policy, than would a 
continuation of high provincial/ 
municinal deficits. This may not be 
particularly logical, but it is a 
fact of life which both the Govern~ent 
of Canada and nrovincial govern~ents 
must face. 

.. 10 
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Deficits ected 
Than the 

The revenue and expenditure projections being 
quoted by the Premiers are those which were made 
for the Tax Structure Committee in 1965. Since 
that time the federal government has greatly 
increased its assistance to the provinces: 
indeed, a substantisl reason for the very rapid 
rise in federal expenditures during the past two 
years has been the increase in federal contributions 
to the provinces. To illustrate, federal 
contributions in respect of equalization, 
hospital insurance, post-secondary education and 
Welfare payments Will in 1968-69 exceed the amount 
the Tax Structure Committee estimated by $800 
million ($2,400 million compared with $1,589 million) . 
In addition, the federal government will be paying 
$244 million to Old Age Security recipients, under 
the G.I.S. programme, and this will contribute 
substantially to a reduction of the Canada 
Assistance Plan payments which the provinces 
otherwise would have to finance. 

The result of these and other increases in 
expenditures is that the Government of Canada 
can no longer expect a surplus in 1971 or 1972 
at the tax rates of 1965 (when the T.S.C. 
projections were made). The tax increases of 
the last two years - some of which have infuriated 
certain Premiers - are evidence of the deficit 
that would otherwise have occurred {contrary to 
the T.S.C. projections). 

Ivloreover, the Government of Canada can scarcely 
be charged with having been ungenerous with the 
provinces. Federal contributions to provincial 
governments now equal approximately thirty per cent 
of federal expenditures, and constitute approximately 
thirty per cent of gross provincial revenues (see 
the paper "Facts and Figures" for further details). 
Under the new fiscal arrangements introduced in 
1966, federal contributions to the provincial 
governments have increased from $678 million 
(1966-67) to $1,193 million {1968-69). The 
miscalculation by certain provinces of the benefits 
of the new fiscal arrangements is illustrated by 
the fact that the benefits to Ontario increased 
by $62,250,000 (1967-68 over 1966-67) compared with 
Premier Robarts' estimate of a ~ of $12 million. 

In any event, the governments whose expenditures 
are increasing are surely the governments which 
ought to raise their taxes - providing, of course, 
that the revenues of lower income provinces are 
supported by adequate equalization payments (which 
is the case under the new equalization formula). 
If it is being argued that the provinces 
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don't have access to sufficient 
revenue sources, then the 
Conference ought to be discussing 
the taxing powers assigned to the 
provinces under the constitution. 

Finally, if the provinces are 
arguing that their financial 
difficulties are the product 
of the Parliament of Canada 
having forced them into unwanted 
shared-cost programmes, the 
answer is that in fact most 
provinces supported most of the 
major shared-cost programmes 
(hospitalization, unemployment 
assistance, Canada Assistance 
Plan, Trans-Canada Highway, 
ARDA and FRED). Only Quebec 
has consistently opposed shared
cost programmes, but that 
province has nonetheless taken 
advantage of them. (see the 
paper "Spending Power - Facts 
and Figures" ) . 

()) Federal Government is Occupying 
an Excessive Part of Shared Tax 
Fields. 

In fact, the provincial and 
municipal governments now occupy 
nearly fifty per cent of all tax 
and revenue fields in Canada, 
and this figure has been rising 
over the years. MoreovLr, they 
are in a position to increase 
their share of all the tax fields 
they are in simply by increasing 
their tax rates (total government 
revenues would rise, and the 
provincial/municipal share 
would increase). See oaragraph 4, 
page 1, for further data . 

What the provinces really are 
arguing is that federal taxes 
should be reduced, which implies 
that federal government activities 
should be contracted and federal 
expenditures thus contained. But 
this really is a matter for 
Parliament to decide, not provincial 
Premiers. Provincial views on 
specific federal programmes would 
be welcomed: Finance Nini s ter E.J. 
Benson made this clea r at the 
December, 1968 , meeting of the 
Ministers of Finance, when he said 
that Q2ih federal and provinc ial 

.. 12 
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expenditure programmes ought to 
be the subject of continuing review 
both by finance ministers and the 
public generally. 

This, indeed, is the positive 
aspect of the federal govern~ent's 
position in respect of tax sharing 
and federal-provincial fiscal 
relations generally. It is the job 
of the Committee of ~11ni sters of 
Finance to examine aggregate levels 
of government activity - expenditures, 
all revenues and taxes, and government 
deficits - with a view to protecting 
the interests of the Canadian tax 
payer. This can be done by economizing 
in the cost of providing public 
services, by identifying and reviewing 
low priority programmes, and by 
reviewing the rate of increase in 
aggregate levels of government 
activity - with each government 
remaining responsible for recommending 
to its legislative body the action 
it deems to be appropriate. This 
approach to federal-provincial fiscal 
relations would be much more fruitful 
than the recurring argument as to 
whether the federal or provincial 
governments ought to impose higher 
taxes for the purpose of financing 
rising provincial/municipal expenditures. 
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APPENDIX "A" 

Taxin~ Powers of Federal and Provincial 
Governments 

Ontario 

Quebec 

Propositions Submitted by 
Provincial Governments 

December 1968 

Federal-provincial tax sharing arrangements 
must be adequate to enable each ~overnment 
to discharge effectively its constitutional 
obligations. 

To fulfil their constitutional responsibilities, 
member-states as well as the Government of 
the Union should have access to all sources 
of tax revenue. Only few fields should be 
reserved for exclusive use -- property tax 
and succession duties by the States, customs 
revenue by the Central Government. 

Nova Scat ia 

Alberta 

The federal and provincial ~overnments in 
Canada must each have sources of revenue 
within their control which are sufficient 
to enable them to meet their constitutional 
responsibilities. In order to assure to the 
provinces the attainment of this objective, 
the Constitution must include nrovision for 
full equalization of all provincial revenues, 
includinr municipal revenues. 

The Government of each province must have 
sufficient powers under the Constitution to 
discharge its responsibilities in respect 
of all matters which concern its people as 
onposed to the interests of all the neople 
of Canada includinp- fiscal resources 
sufficient to discharp-e its Constitutional 
responsibilities. 

To minimize re~ional dissatisfactlons in 
the economic sphere, there is need to develop 
a more equitable distribution of the financial 
means to meet clearly-defined federal and 
provincial responsibilities and a formula that 
will ensure the basic social requirements of 
all Canadians without wirlespread disnarity in 
the standards of service or cost to the 
individual citizen. 

.• 2 
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At the same time, care must be taken to 
avoid retarding further growth by unjustly 
penalizing those regions of Canada whose 
economic development contributes most to 
national revenues and to the gross national 
product on which the prosperity of the nation 
depends. 

Saskatchewan 

Quebec 

The central government must have adequate 
economic and fiscal powers to ensure stable 
economic growth, cope with unemployment, combat 
inflation and deflation and to promote 
equalization of opportunity in the various 
provinces and areas of the nation. 

!he Constitution should provide for the 
establishment of a standing intergovernmental 
Commission on taxation which would be made up 
or representatives or all governments and 
whose role would be to prepare taxation 
arrangements for set periods, taking into 
account available and forecast tax resources, 
programmes planned and priorities involved. 
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APPENDIX "B" 

"History of Past Discussions to Procure 
for the Provinces the Const itut i onal Ri ght 
to Impose Indirect Retail Sales Taxes . 
and Description of the Present Situation" 

Department of Finance 
Harch, 1967 
(seven pae:es) 

AVAILABLE TO THOSE RECIPIENTS OF THE 
BRIEFING PAPER WHO WANT THIS f'iiORE DETAIL~D 
HISTORY 
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APPENDIX "C" 

Federalism for the Future 

It is important that the federal and 
provincial governments review seriously the 
consequences of proposed constitutional adjustments 
in this field, in view of the differences which 
currently divide them. We should be frank about 
these differences. The governments of the provinces 
believe that their powers of taxation are too 
limited; the federal government believes that 
provincial taxing powers are virtually as great 
as its own. The governments of some provinces 
do not believe the Parliament of Canada should 
use the spending power in the way it has; but in 
fact, the use of this power has been resnonsible 
for much of Canada's social and economic progress. 
There have been demands for wholesale transfers of 
taxing and spending powers from the Parliament of 
Canada; the federal government has replied that transfers 
to the nrovinces of powers of such ma~nitudes would 
make it impossible for it to dischar~e its 
responsibilities for the whole country. 

All of these differences are serious. 
And all of them stem from genuine differences of 
opinion over how the powers of government are or 
ought to be divided between the Parliament of Canada 
and the legislative assemblies of the provinces. The 
Government of Canada has concluded that the noint 
has been reached where the federal and provincial 
governments should meet to discuss, formally and 
fully, the whole question as to how the powers of 
government should be divided in Canada. We should 
examine the claims that are ~ade for the transfer or 
the clarification of powers, and the consequences of 
these claims. These meetin~s would, of course, involve 
difficult discussions of complex and sensitive 
questions, including the division of powers, the 
snending power, the residual power, and the power of 
delegation. But meetings on these questions would 
be preferable, in our opinion, to dealing with forever 
recurring disputes over particular powers, in a oart1al 
or a piecemeal fashion. 

We believe, finally, that the orovincial 
governments like the federal government must have 
taxing powers sufficient to enable them to finance 
their responsibilities. However, we suspect that in 
assigning to governments the power of taxation -- the 
capacity for financing public services in Cana1a --
the principle of access to tax powers will suoe rsede the 
principle of an exact division of tax fields. We woul~ 
do well to remember that it is as difficult to nredict 
what technological or social or international chan~es 
will have increased the role of the provincial or 
federal governments in 30 years as it wonld have been 
to predict the changes between 1938 and 1968. 
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"An Aoproach to Federal-Provincial Relations in the 
Fields of Fisca l and Economlc Activity": Statement bY the 
Hon . ~.W. Sharn t o t he Tax Structure Committee 
Sentember 1L~ . 1966 
ll. Any general appreciation of the objectives of federalism 
in Canada, such as this, must lead to a statement of the guiding 
principles which flow from it, if it is to be useful in discussions 
such as those we are about to begin. The following, then, are 
the principles by which we believe we should be guided in trying 
to develop a system of fede~a1-provincial fiscal arrangements whinh 
will be consistent with the federalism of the future. 

(1) 'fhe fiscal arrangements should give both the 
federal and prov1ncial governments access to 
fiscal resources sufficient to discharge their 
responsibilities under the constitution. 

(2) '!'hey should provide that ea eh government should 
be accountable to its owp electors for its 
taxing and spending decisions and should make 
these decisions with due regard for their 
effect on other governments. 

()) The fiscal arrangements should, through a system 
of equalization grants, enable each province to 
provide an adequate level of public services with
out resort to rates of taxation substantially 
higher than those of other provinces. 

(4) They should give to the Federal Government 
sufficient fiscal power to discharge its economic 
and monetary responsibilities, as well as to pay 
its bills. In particular they should retain for 
Federal Government a sufficient part of the 
income tax field in all provinces - both personal 
and corporate - to enable it to use variations 
in the weight and form of that tax for economic 
purposes and to achieve a reasonable degree of 
equ~ty in the incidence of taxation across Canada. 

(5) They should lead to uniform intergovernmental 
arrangements and the uniform application of 
federal laws in all prov i nces. 

(6) ·~· .. ,, fiscal arrangements should seek to provide 
machinery for harmonizing the policies and the 
priorities of the federal and provincial govern
ments. 

The Joint Use of Tax Fields 

1~.6. The major element of federal-provincial fiscal relations, 
~y far the most important one in the post-war period, is the 
devision and use of tax fields by the federal and provincial 
governments. What this has coma to mean to most of us is periodic 
federal-provincial disputes over what share of personal income tax 
should be federal and what share provincial. We have come to the 
conclusion that it is time to try to recast this whole question of 
tax sharing in broader and more comprehensive terms. I say this 
both because negotiations over tax shares have increasingly tended 
to be divisive rather than unifying forces in Canadian federalism, 
and because this conventional approacl) to the use o£ tax fields 
is misleading. 

47. The real problem confronting us, if we are to take 
seriously the projections of government revenues and expenditures 
our officials have presented to us, is how the federal, provincial 
and municipal governments - and particularly the provincial and 
municipal governments - are going to financ~ their continually 
rising expenditures. This in turn leads to the difficult question 
as to whether the provinces have access to 3ufficient revenue sources 
to finance these increasing expenditures, for unless they do we 
would be forced to the conclusion t hat they do not possess that 
measure ·of fiscal strength wh ich is an essential element of twentieth 
century Canadian federalism. 

48. An examination of the tax sources now being used 
the provinces reveals that these governments .do in fact have 
to revenue fields capable of y i elding the required revenues. 
real question is not whether they have access to such sources 
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rather whether there are t:-ract:ica1 considerations mak1.ng it difficult 
for them to use tneir taxing powers. Under t~e constitution the 
provinces have access to the income tax fields, both personal and -
corporate, just as the Federal Governm~nt has. Indeed their use of 
these fields has risen substantially since the war: from five per cent 
pt pe~aonal income tax fifteen ywars ago to twenty-five per cent now, 
and .t'ro:rn 1/lOth of the oorporatior. income taJC to about one quarter 
today. They are now levying taxes on commodities at the consumers 
level, while the Federal Government levies such taxes at the 
:manufacturers level. As I have indicated earlier the provinces now 
collect some forty per cent of all commodity taxes imposed in Canada, 
including nearly forty per cent of the gen~ral sales taxes, some 
fifty per cent of liquor taxes, and virtually a hundred per cent 
of gasoline tax. The provinces have full access as well to the asset 
tax field; they and their municipalities now receive close to 
a hundred per cent of all the prop&rty taxes collected, and 
seventy-five per cent of estate ~axes or su~cession duties. The 
provinces also have access to resource revenues, as does the 
Federal Government; indeed provincial resource revenues now 
represent close to one hundred per cent of the revenues fro:rn this 
source. Only the customs duties can be said to be exclusively 
collected by the Federal Government. 

49. The conclu5ion se~ms clear: the problem is not lack 
of access to revenue resources, but rather the difficulties the 
provinces face - in company with the Federal Government - in raising 
tax levels that are already high. 

50. The conventional approach to this problem, during the 
post-war period has been to argue that the F~deral Government should 
reduce its taxes so as to give the provinces more 11 tex room". This 
is an understandable argument if federal tax yields are rising more 
rapidly than required. But when federal revenues are required to 
meet federal expenditures, or to reduce a defic it or create a surplus 
for economic reasons, then this approach is unhelpful and even 
misleading. For the Federal Government would not be justified in 
these circumstances in reduc~ng one of its taxes ;;:~imply to :make it 
easier for the provinces to increase the same tax. What would be 
involved would be a reduction in c~ne federal t9.x to enable the 
corresponding provincial tax to be raised and then an increase in some 
other federal tax to restore the ne~essary budgetary position. The 
end result of this process would be a net 1ncrease in this other tax, 
with the Federal Government having imposed the increase. The 
provinces would get the extra money. Surely a morb appropriate 
course would be for the provinces to finance their expenditure 
increases by increasing the taxes they think should be increased, just 
as the Federal Government is expected to do in financing its 
expenditure increases. 

51. The proposition that the Federal Gover1~ent should reduce 
its taxes to ease increases in provincial levies must~ in circumstances 
such as those I have deacribea, be based on the assumption that 
Parliament is appropriating money for purpose s less important than 
those being served by provincial expenditures. That governments 
should reduce expenditures is a p~oper subje0t for argument - tax
payers make it regularly, and apply it equal.ly to federal, provincial 
and municipal governments. But \<i S cannot acc ept as a general 
principle that federal expend :; '... . .; :- 0 3 are lea:, important than provincial 
ones. The principle that ~r : : call for recognition is a different 
one: n8ll'lely that both Parli-13.:;1.;-nt and provincial legislatures must 
accept their financial respcns ibilities and that each should look 
to its own electors for direction as to what mcn~y should be raised 
and how it should be spent. 

52. This is not to say t hat the Federal Government rejects 
the notion of federal-prov~nc~al conaul tation concerning public 
policy priorities. We must have such con~ultations and increasingly 
ao, in o~der to ensure a proper concern for the taxpayers' interests. 

·, -. 
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Consultations in~olving discussions about the size and direction of 
revenues and expenditures, must be a two-way street. 

53. What I am suggesting then, is that we must get away 
from what is tending to become a conventional notion that the 
lederal Governa.n~ oan &n4 ahoul4 be ·~peoted to aive areater tax 
room to the provinces,when they fin4 their expenditures rising more 
rapidly than their revenues. This has been possible, and has been 
done, in the past decade, but it cannot be accepted as a general duty. 
Our basic duty is the ancient one - to tax no more than we need, and 
to reduce taxes when we can and should . 

54. The second convention of federal-provincial fiscal 
relations that must be questioned is that there is some particular 
share of income tax and estate taxes and succession duties, the so
called "shared taxes", which is rightly federal or rightly provincial. 
The fAct is that both have constitutional rights in these fields. 

55. What we muat share now is the responsibility for the 
total taxes imposed on Canadians, taking into account what each 
other is doing. We must find ways or harmonizing federal and 
provincial tax actions, to ensure that the interes ts of the taxpayers 
of Canada are protected, bot h in the way and the extent to wh ich the 
several tax fields are used. This must include the determination or 
what taxes tend to have national as opposed to provincial 
characteristics. The corporation tax is on e of these, because 
corporation profits may be earned elsewhere than in the province when 
the head office is located and profits recorded. I submit too that 
the Federal Government must have a predominant share of this tax 
field by reason or the importance and the peculiar value or this tax 
as an instrument of national economic policy - as we saw in this 
year ' s federal Budget. · 

$6. There are also compelling reasons for the federal 
government to maintain a substantial posit i on in the personal income 
tax field. This is the principal tax by which equity is achieved 
between the rich and the poor across the nation. This implies that 
a substantial share of this tax should continue to flow to the 
national government. This tax, too, is one of the central instruments 
for regulating total demand in the economy, and Canadian governments 
must not allow total federal income taxes to be abated so much that 
they can no longer be used for this purpose. This means that the 
Federal Government must maintain a strong position in this field, 
despite the pressures it will continue to race for reducing its 
share in favour of the provinces. We have already made arrangements 
with Quebec which have enabled that Province to bring its tax to 
levels equalling those of the federal tax. We have made proposals 
here whi-ch would enable the other provinces gradually to reach the 
Quebec position. The position that will have been attained under 
those proposals is, we think, a reasonable one for the provinces, 
and leaves the Federal Government with a pereonal income tax 
adequate to serve the purposes of equity and economic policy. 

57. For these reasons we have concluded that we must look 
elsewhere than to the further and continuous abatement of federal 
income taxes for the solution to provincial fiscal problems. We 
must look instead, I think, to provincial access to all tax fields 
in provincial jurisdiction. For a ccess can be limited by practical 
as well as legal obstacles. 

58. Provincial use of the personal income tax field has been 
impeded and provincial responsibility for the use of this tax has been 
diluted by the designation und·er federal-provincial tax arrangements 
of a certain provincial inc ane tax rate as being the "standard rate "• 
Thua standard rate now 24 per cent has been used in determining 
e~ualiaation ~aymenta, an4 in ~tterminina the e~~ en; to whioh ;he 
federal personal income tax would be abated. The provinces have been 
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free to impose any r "'"te they ~l"Jo:; e, but they have had to re cognize 
that any rate above the standaPd rate would ex pose them t o t he charg~ 
Of "double taxation". In fact ,,.here provincial rates do exceed 

' 11 11 the standard rate, the excess has been called a surtax • 

$9. It ia a nice ~uestLon as to whether t h e Federal 
Goyernment should by 1nterenoe or otherw1ae ~ua111t tht rate of 
pr~v1ncial tax it considers to be appropriate. We have concluded 
that it should not. In saying t ·'lis we recogn ize 9 as I have said, 
thap each of us should take into account in our fiscal decisions the 
lev~ls of the other's taxes. But this' need not and should not extend 
to the point that either of us states or imp i ies the level of taxes 
appropriate for the other. We tnerefore propose to recommend to 
Parliament the elimination of reference to "standard rates" (o!' 
personal income tax) in the Income Tax Act. This wou l d be done at the 
time of any major revisions to this Act pursu ant to the recommendations 
of the several Royal Commissions on Taxation, I shou ld note that 
the equalization formula proposed will similarly make no reference 
to "standard rates", but will use instead actual average provincial 
rates. 

60. I should emphasize that this action woul d in no way 
weaken the incentives which exist in present f iscal a r rangements for 
uniform tax laws, and should I1l·L therefore lead t o di fferent 
definitions of income or other differences in our t ax laws. Canadian• 
are justly proud of their accomplisr~ent in a chi eving uni f orm income 
tax laws across the country, and the Federal Gov 9rnme nt will continue 
to bend every effort to maintain th1s uniform ity. For t h i s pu rpose, 
~a.x collection agreements will be offered agai n to the pr ovinces in 
the period 1967-72, without any charge being ma de f or the col l ection 
of provincial ta~es under them. Th~ one condition wi l l be that the 
form of the provincial tax laws must a c cord with t he model Act, a 
requirement of present tax collecti on agreements . 

61. In all of this I have s carcely me nt ion ed t he deta i ls 
of our tax structure, or the impending Roya l romrn'...ss u m r eports 
which may, with the Quebec Roya l Commission report , propose extensive 
changes in it. This is not becaus e I attach little imp or tance to 
the form and the burden of tax es in Canada , but be caus e I fel t the 
first question to occupy our attention should be a new a ppr oa ch to 
tax sharing. This, 1ndeed, ha s alwa ys been th e as pect of t exat ion 
m·ost considered at federal- pr ovincial mee t in gs, and is one upon 
which the Commissions were not as ke d t o make re ~ommenda t io ns. 

62. I r egret, as ~ know some pr ovi nc i al repre sentativ es do, 
that we were unable t o have be f ore us at this meeting the re por t 
of the Royal Commission on Taxa t ion, f or it would enabl e u s to 
view our problems in the wider pe r s pective whi ch a broad stu dy of 
this kind makes p ossible. I h :)pe t hat this commit te e will be meeting 
next year to discuss changes in our tax laws arising out of t he 
revisions that will be underta ke n i n the light of t he commi ssion's 
report. We in the Fede r a l Gov ernme nt ex pect to rece ive , and wi ll 
wish to rece i ve, the views of many taxpaye rs~ ass ociat ions a nd experts 
on the conclusions and recommendat i ons of th ~ commiss i on be fore 
making up our minds on the many change s t hat may be des irable. We 
will particularly welcome r ece i ving any vi ews f r om provincial 
governments, whether publi cly or in conf idence, for we r e cogn i ze that 
they have responsibi l i t ies in t he s e ~ie l ds just as we do. And we 
hope that the dec is i ons we and th8 ~rovin c e s make with res pec t to 
the form of our res pect i v e t ax -Laws will make it possibl e t o retain 
a uniform tax stru ctu r e . We shal l I expect b e p r e paring a dr aft 
bill or bills f or p reliminary c0nsidera ti on a nd comme nt by Members 
of Parliament and ot hers bef o r e we prepare t h e measures to place 
before Pa rl i ament for acti on . We thi nk i t wou l d be helpf ul to 
have a discussion of such propos als in this c ommittee next year. 
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Should the co.rruli:. t' ~: e \~i~r. tu -.isc-.1~s general isaues arising out of 
this report, anci -che pr~.: v .:.nc ial raportsr &.~ an e&rlier stage, I 
would be glad to have a zr,eeting fo!' this rurpose but you will 
apprecia~e that 1 will not be in a position to put forward the 
viewa of the Federal Goverrune:1t 00 tax changes until we can first 

,express them publicly in Parllee:lt, at l11at:1t on a preliminazo)' 'ba111 
'for public consideration. 

63. I would hope, in the meantime, that the Tax Structure 
Committee will give serious consideration to the new approach to the 
joint use of tax fields which I have outlined. I believe it is the 
approach best suited to the l~ng-term requirements of the provinces 
and their proper desire for fiscal freedom and responsibility. It 
equally will serve to preserve the ability of the Federal Government 
to act effectively on matte:r's of national ilnportance. 

Intergovernmental Liaison on Fiscal ana Economic Matters 

64. The fiscal arrang~m~nta proposed by the Government 
of Canada combine into a consietent whole~ They recognize as 
a fact of Canadian federali~m that there are and must be both 
strong provincial governments and a strong Federal Government. Their 
purpose is a reform in fiscal ar~angements under which both levels 
ofgovernment will have, in a~ balanced a way as possible, the fiscal 
strength they require, and the responsib1lity that must go with it. 
They provide a system of unconditional and automatic equalization 
payments to give meaning to f.iscal freedom in the poorer provinces. 
They provide for the retention and the exercise by the Federal 
Government of those taxing and spending powers that are necessary to 
the proper management of thd Canadian econo~y. 

65. Given the nature of Canadian federalism, and the fiscal 
system it calls for, it is important to find better ways of harmonizing 
the actions, the priorities and the progrwrunes of the federal and 
provincial governments. We hava for the past three years gradually 
been developing intergovernmental machinel''Y de signed to facilitate 
more effective intergovernmental consulta~ion on fiscal and economic 
matters. The meetings of mini sters in charge of particular programmes 
have been more frequent and are increaaingly usefu}o Conferences of 
Premiers and Prime Minist6rs have been he~d more frequently, and are 
operating more effectively as a zr.~ana t'or harmonizing both federal
provincial policies and the work of the many federal-provincial 
committees which have come to exist. The Committee of Ministers of 
Finance also is now meeting regularly to examine Canada's economic 
outlook, and to consider the actions and policies which seem 
to be called for .. 

66. It seems to us that greater point and direction would be 
given to these many deliberations if specific measures were introduced 
to facilitate the harmonizing of federal--provincial fiscal policies., 
The Federal Government proposes, as an important first step, a revenue 
stabilization scheme, which would assure to the provinces the 
financial underpinning requlr~d to enable them to harmonize their 
fiscal policies with those of the Federal Government during a regional 
or general recession. Under tnis scheme the Federal Government would 
p~y stabilization grants to any province whose revenues, at constant 
tax rates, were to fall by more than a small percentage. 

67. It must be recognized t.nat the provinces can encounter 
difficulties in attempting t o t ailor their policies to broad economic 
considerations as well as t o provincial needs. Perhaps the most 
obvious example of these diff i culties is the problem a province would 
face if its revenues were to decline. This would be most likely to 
occur when there is growing unemployment in the province or the nation, 
the very time thQt tltlxe.s Ahould not be increased. Yet the province's 
fiscal position may be such that lte mlnltt~rJ rtnd it ne~•••M~Y t~ 
raise their revenues for the purpose of financing expenditures which in
crease durinp; a recession. 'l'he measure we are proposing should make it 
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unnecessary for the provinces t o introduc e such measures wh i ch would counter to the national or regional economic i nterest . 

68. In addition to this ma jor pro posa l , we would l ike to 
suggest a number of apecifio moasuros designed to giv~ greater 
su~stance to our discussions on economic policy. We in the Federal Government have been making avail able to the provincial Ministers of Finance our analysis of the economy, and ou r views as to the nature of the economic policies which s eem to b e ca l led for. I have decided that we should, in addition, make available to the provinces the 
projections made by the Department of Finan ce of the principal econom .... G aggregates, including federal and provincial / municipal revenues and expenditures. Provincial part ic i pa tion in this endeavour would be very helpful, as the co-operative wor k in producing 
projections of government revenues and ex penditures for the Tax Structure Committee has demonstrated. Since this job i s one which my officials must undertake anyway I am sugges t ing that what we do should be made available to your officials. I am a) s o prepared to have my Department give your officials a c ces s t o t he ~s e of the econometric model which the Department of Finance us es i n respect of its econometric work, including economi c f ore ca s ts. I am sure all of us will agree that our economists, working t ogethe r, will be better able to find new and improved t echni"ques for ana l ysing t h e economy of Canada and of its several regi ons. 

69. In addition to these more techn ica l mea s ur es, we should consider how our ministerial mee t ings might be bett er us ed s o as to direct more systematic attention to the questions of pub l i c po licy priorities and of economic growth and stability . Pr io rit i es are discussed, at least implicitly , at most meetings of the feae ra l and provincial premiers and prime ministers, a nd of t he ministe rs of finance and provincial treasurers. But t hese dis cus s ions coul d probably be made more s ystemati c , a nd held in a rat r:er mo r e regular way. This committee might wish t o make a s ugges tio: of th i s kind to the Conference of Premi ers a nd Prime Mint 3ters . 

70. We have con cluded t c•o t hat it i s ~ime t • r evi., ,., t he extensive federal-prov i ncial ma ch i na r y whi ch has O A~ n ~sta t ~ishe d for the purpose of harmoniz ing our ;Jolici es ar.d pr op-ra rrmd'l . A grea t many c ommittees h ave been establis hed f or t hese puz ~os e s, part icularly in the last decade, but no s yst emat ic review has b e e~ mad~ nf this growing paraphernalia of federal- pr ov i nc i al relations , W lt n this i n mind the Federal Government has engaged the Ins t j t ~ t e of Int e rgovernmental Relations at Queen's Univer sity to ·:io a comt: r ther.s l ve stud y of the maqhinery for federa l-provi nc i a i c o~s ult ati c ns i n t na fields of 
fiscal and economic pol icy. 

Cocclusion 

71. This compl e tes my o~t line qf t he approach the Fede r al Gave rnme nt is proposing for f uture f i s ea l a r r angement s . '.Vhi l e we still have a great many det a i l e d problems t o r es ol ve , bot h on f i scal arrangements a nd t ax structure, i t is nevert~eless possio le to chart our course to a new order of fi s cal relations in Can a da . .Ve bel ieve the approach the Federal Gove~nme nt has suggested is consist ent with Canada's needs t oday, a nd with ~he f ede ra l ism of t he fut~re , a s we see it, involving res pe ct f or t~e Constitut~ on and the t r aditions of our federation , a recogn i t i on of prov i nc i al rights and res pons i bi l i ties, and equall y of the ne cessity f or· d ~· nami c f edera l act io n in mat ters affecting the who l e c ount ry . It is con s i s t ent t oo wit h t h e philosophy this Government has attempted t o deve l op i n its relat ions with the provinces, involv i ng c onsultat i on a nd cooperat ion wi t h the pr ovinces, and federal leade r ship on matt ers affect i ng t he whol e of Canada. 
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CO~F IDEtHIAL 

QUOTATIONS 

The Constitutional Conference - February 1969 

PROVINCIAL TAXING PO\-!ZRS 

Re: osition . 

Honourable W. Ross Thatcher (Saskatchewan ) : 

"At the outset may I say without 
equivocation that Saskatchewan, 
and I think all the people of Sas
katchewan, favour a strong central 
government. In our opinion, the 
federal administration must have 
ade~uate financial and monetary 
resources. 

- To cope with unemployment or 
an economic recession; 

To ensure stable economic gro~th; 

- To combat either inflation or 
deflation. 

Parliament must be financially abl~ 
to help equalize living standards 
among the vari8us provinces and areas 
of our nation. 

The Government of Saskatchewan ~ill 
not willingly agree to changes in the 
Constitution which would deprive the 
federal government of vital functions, 
essential for it to provide a strong 
and effective national government ." 
(February proceedings 1g68, p. 145). 
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Confidential 

BRIEFING l'AfER 

The Constitutional Conference - February, 1969 

THE SPENDING POWER 

1. Several premiers made it clear, in their 
correspondence with the Prime Minister concerning the 
Constitutional Conference planned for December, 1968, 
or in their communication via their Ministers of 
Finance or officials, that they intended to place a 
high priority on the discussion of fiscal problems. 
Such discussions could take one, or both, of two 
directions: the demand for a larger share of the 
individual inco~e tax (via a discussion of provincial 
taxing powers), or a demand that the proposed payments 
in respect of medicare be made to the provincial 
governments unconditionally (via a discussion of the 
federal government's spending power). 

2. Two briefing papers have been prepared , one 
on the spending power and one on the taxing power. 
Each of these papers has been divided into two 
sections: one on the constitutional aspects of the 
question, and one on the current aspects. 

Constitutional Aspects of the 
Spending Power 

). The constitutional basis for the spending 
power is to be found in Section 91 (3) of the B.N.A. Act, 
which gives the Parliament of Canada the power to raise 
money by any mode of taxation, and Section 91 (1-A) 
which gives Parliament the right to make laws respecting 
public debt and property, the latter havin~ been construed 
to mean every kind of Dominion asset (ir.cluding the 
Consolidated Revenue Fund). It has been held by most 
authorities that the Parliament of Canada is thus 
enabled to make payments from the Consolidated Revenue 
Fund for any object, providin~ the arrangements under 
which the payments are made do not in substance amount 
to legislation on a provincial matter. Others, notably 
Quebec's Tremblay Commission hold that the spending power 
is limited to purposes otherwise in the federal sphere. 
The former view now seems undoubtedly to be the correct 
one (see the reference re Employment and Social Insurance 
Act, 19)6) (S.C.R. 427, at page 457). This interpretation 
of the spending power was supported by the Ri~ht Honourable 
Louis St. Laurent in a speech on November the 12th, 1956, 
when he was defendin~ its use in respect of family allowances 
and university ~rants. 

4. The philosophy underlying t he use by the 
federal government of its spending power in fields of 
provincial jurisdiction may be summarized five points. 

(1) It is de s irable t o recognize the 
.earU.a me n t of Canada a s · the body 
which r epresents the "national 
interest". Where provincial 
juri s niction i s involven , ther e 
ou r,ht to be a method by whic h 

•• 2 
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Parliament can act with the Yrovinces 
to ac~ieve concerted action on what 
has become a nation-wide problem. 
The spendin~ power is the current 
vehicle for doing this (largely shared
cost programmes). The alternative 
is to recognize the Conference of rremlers 
as a second body represent1n~ the national 
interest - acting in cases where there 
comes to develop a national interest in 
respect of some problem under provincial 
jurisdiction. 

{2) It is desirable to have some mechanism -
short of constitutional amendment - for 
permitting federal involvement in matters 
which once were local but which for 
technological or other reasons have 
become national. 

( 3) "The Government of Canada • • • must be 
able to act for Canada in stren~thening 
the bonds of nationhood": since Canada
wide social measures have been considered 
to fall in this category, the federal 
spending power has been used to achieve 
this purpose. 

(4) It is considered by some to be desirable 
to provide some vehicle for bring ing to 
bear on a province or a group of provinces 
which are lagging behind the rest of Canada 
in social development the full force of 
public opinion in the rest of Canada. 
The spending power has been used for this 
purpose. 

(5) It is considered by some to be desirable 
that national standards come to apply in 
respect of certain basic putlic services, 
notably health and welfare services, and 
this has been achieved through the use 
of the federal spending power. 

5. The extent of the use of the spendin~ power can 
be judged from these two facts: just under 30 per cent 
of federal expenditures are based upon it, and just under 
30 per cent of gross provincial revenues, from federal 
government payments which are based upon the spendin~ 
power. (These expenditures are in fields where federal 
jurisdiction either does not exist or is in question.) 
The principal programmes involved are the equalization 
payments, the post-secondary education payments to the 
provinces, family allowances, hospital insurance, Cana,da 
Assistance rlan, FRED, the Trans-Canada Hi~hway and the 
Health Resources Fund (see paper "facts and fip:ures"). 

6. The ios1t1on of the ~rovinces. In principle, 
the Anglophone ~rovinces have generally supported the use 
of the federal spending po'tlrer in fields of provincial 
jurisdiction, for the purpose of establishing national 
programmes and for the purpose of maintaining uniform 
standards in respect of those programmes, whereas Quebec 
governments have consistently opposed the use of the federal 
spending power in areas of provinc ial jurisdiction. 
Nonetheless, all of the provincial governments have been 
critical, at one time or another, of the use of the federal 
s pending power for the purpose of establishin~ shared-
cost programmes. All of them criticize its use 
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in respect of general shared-cost programmes, such as 
medicare, when they disagree with the program or when 
their priorities are upset. They do not criticize its 
use in respect of those general programmes where there 
is little or no disagreement over priorities: examples 
include the Health Resources Fund and unemployment 
assistance. Nor do they criticize its use in respect 
of individual federal-provincial projects, such as 
dams, bridges, causeways and power projects. As for 
unconditional revenue equalization payments, the 
provincial governments seem not to think of such 
payments as being based on the spending power 
(excepting Premier W.A.C. Bennett, who said, in effect, 
at the November, 1968, meeting of the Ministers of 
Finance, that if Quebec wanted to oppose the use of 
the spending power on medicare he would oppose its use 
for making equalization payments). 

7. The criticisms of the use of the federal 
spending power do not extend usually to its use for 
making payments to individuals, institutions or 
companies. The exception is the Government of Quebec, 
which has consistently criticized these uses of the 
spending power in the field of education (grants to 
universities, bursaries and loans to students, and 
even youth allowances). The Government of Quebec 
has also said, more recently, that it wants to assume 
responsibility for family allowances and old age 
security payments. Other provincial governments have 
not yet supported this position. 

8. Whatever the provincial governments may 
have said about shared-cost programmes they have taken 
full advantage of them, as the facts above have 
indicated. The governments of Quebec have ~enerally 
registered their opposition in principle; Premier Lesage, 
for example, said in 1960 "the Province of Quebec is 
taking the necessary steps to accept, on a temporary 
basis, and without prejudice to its full sovereignty, 
all the conditional grants that it is not now receiving" 
(such objections are not usually raised in respect of 
individual projects, such as the St. Charles River in 
Quebec). The paper entitled "The Spending Power: Facts 
and Figures" quotes what has been said about the federal 
spending power, at one time or another, by several of 
Canada's premiers. 

9. A number of questions coul d be asked of any 
province arguing for the abolition of the spending 
power 

(a) Is it being suggested that the spending 
power should be completely abolished? 
The consequence would be tc eliminate· 
enormous federal-nrovincial transfers. 
(1) Tr.irty per c ent of provinc i al 

budgets a r e f i nanced throu~r 
the use of the sp end in ~ power 

(ii) Tb irty pPr cent of ferlPral 
~overnment expendi t ures are 
based upon the spendinv r ower 

( ii 1) The equal i zation pa vmer.. t :· of a 
half a billion dollar~ are 
based upon the spendin~ power 

~ . 
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The more than $125 million payed 
in unconditional grants for post
secondary education are based on 
the spending power. 

(b) Is it being su~gested that the federal 
government should not have the power to 
make income redistribution payments 
between persons? If so: 
(i) Family allowances would have to 

be stopped ($550 million). Quebec 
says, in addition, that old age 
security payments should be transferred 
to the provinces ($1,400 million) 

(ii) The provinces would have to consider 
whether Parliament would be prepared 
to: 

transfer to all provinces the 36 
personal income tax points required 
to finance provincial family 
allowances and old age security 
payments (the level of tax Ontario 
would require) 
appropriate the additional 
$450 million (approximately) needed 
by provinces other than Ontario to 
make up the difference between the 
tax yield and the programme costs 
(this amounts to an 80 per cent inc rease 
in equalization payments) 

(iii) What is the logic for saying that 
Parliament ought to redistribute 
income between provincial governments 
but ought not to redistribute income 
between persons? 

(iv) What is the logic for saying that 
Parliament ought to be able to 
redistribute income between persons 
via tax exemptions or tax credits 
(benefiting tax payers) but not via 
payments (benef1 tin g non-tax payers)? 

(v) Would the federal government likely be 
able to launch or maintain a comprehensive 
programme for overcoming regional 
disparities if it couldn't make income 
redistribution payments to persons? 

(c) Is it being suggested that the federal 
government ought not to be able to make 
payments to organizations? 
(i) Payments of nearly ~80 million are 

involved, and economic policy measures 
such as the Area Development Grants and 
the General Incentive Grants for research 
and development would be involved 

(i1) What is the logic for saying that 
Parliament ought to be able to stimulate 
economic growth by making tax concessions 
(to companies with taxable profit), but 
not by making payments (to companies 
without taxable profit) 

(i1i) What is the logic for saying that 
Parliament ought to be able to stimulate 
economic growth by the use of tariffs, 
but not by the u s e of subsidies? 
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Is it being suggested that the spending 
power could be used for unconditional 
grants to provinces, but not for conditional 
grants? If so the provinces should consider: 
(i) How would provinces which don't 

qualify for equalization but do 
receive conditional grants feel? 

(11) What programmes would be 
eliminated? (see paper on "Facts 
and Figures"} 

(ii1) Parliament was prepared to appropriate 
over $1.5 billion for shared-cost 
programmes - would it have been 
prepared to appropriate the same 
amount for unconditional grants? 

(iv) The people of Canada have benefited 
from the social and economic progress 
which conditional grants have 
contributed to. What would their 
reaction be to a removal of the power 
under which similar progress could 
be achieved in the future? 

(v) How would national standards be 
achieved in respect of major 
programmes such as hospitalization? 
(It has been difficult enough to 
obtain agreement between the premiers 
on uniform resldence requirements in 
respect of Canada Assistance Plan). 

Current Aspects - Medicare 

Summary of the History of Medicare 

10. The first official public statement by the 
federal government on health services followin~ the 
publication of the Hall Commission report was contained 
1n the throne speech of April 5th, 1965, and read as 
follows: 

"My government believes that public policy 
should be directed to improving the quality 
of health services and to ensuring that all 
Canadians can obta1~ needed health care, 
irrespective of their ability to pay. 
Accordingly my government will at an early 
date meet with the governments of the 
provinces ln order to discuss with them 
the way in which federal and provincial 
action can most effectively contribute to 
programmes that will provide health services 
to Canadians on a comprehensive basis". 

11. A few days after the throne speech the Prime 
Minister wrote a letter to all premiers to propose that 
a federal-provincial conference be held to take up the 
matter of a medical services insurance scheme among other 
matters, and to indicate that as a preparatory s tep a 
group of federal officials would tour the provinces to 
discuss "the main concepts and objectives which can be 
expected to influence our decisions (at a Plenary 
Conference)." 

.. 6 
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12. Between April 8th and May 8th, 1965, a team 
of feder~l_o~~als y~s1ted all_P-rovrnces. The team 
reported back, when they had completed their 
consultations: 

"The rovinces agreed_ wi th the broad 
pr1ncip es set out in the Fr me Minister's 
letter and indicated in most cases that 
they coincided with provincial thinking 
•.• The majority of provinces stated that 
their ultimate aim was complete health 
services available to everyone, but 
stressed importance of priorities, phasing 
and timing, which would depend to a 
considerable extent on federal financial 
participation". 

It should be noted that the principles referred to in 
the above quotation were very general in character: 
they were not the four principles which appeared 
su~sequently in the federal medical care act. It should 
also be noted that the ministers and officials with 
whom the federal team consulted were all Health Department 
people; it is unlikely that they were in a position to 
speak for their governments in respect of the relative 
priority which would be accorded to health as opposed to 
education or other measures. 

13. TQe Federal-Pr.ov1ncial Conference met in 
J~~~~5. with medicare as one of the principal items 
o . . e agenda. At the conference the Prime Minister 
proposed a medical care plan substantially in the form 
it subsequently was legislated. The plan provided that 
the federal government would share the costs of provincial 
medical care plans which conformed with four criteria: 

(1) comprehensive services 
(2) universal coverage 
(3) public administration 
(4) portability of benefits 

Three premiers opposed the Prime Minister's proposal, 
Messrs. Robarts, Roblin and Manning. Mr. Robarts and 
f'1r. Roblin ob'Jecte no to the }5'!-inciple of medicare, 
but to the priority the federal government wished to 
accord it, while Mr. Manning objected to the principle 
of medicare as such. Premier Lesage made it clear 
"from the outset that constitutional jurisdiction in 
this field lies with provincial governments"; subsequently 
he said Quebec intended to start its own medical care 
plan, in any event, and that ''we a~ree wltr. the financial 
part1c1.pat1on of' Ottawa... The other ~emlers 
either supported medical care or were non-committal. 

14. Subsequent to the Federal-Provincial Conference 
of 1965, there were a number of consultations with 
respect to medicare: 

a meeting of Ministers of Health in 
September, 1965 
a meeting of Ministers of Health in 
February, 1966 
a technical conference of officials 
on medicare in February, 1967 
a meeting of Mintsters of Health in 
April, 1967 

( 1) 

(2) 

( 3 ) 

( 4) 

( 5) a further technical meeting in November, 
1967 
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In addition, medicare was discussed by the Tax 
Structure Committee in December, 1965, and in January, 
1968, and by the Ministers of Finance in November, 
1967. In the course of these consultations it 
became apparent that the new government of Quebec 
opposed medicare, both on constitutional and financial 
grounds, and the governments of New Brunswick and 
Nova Scotia joined the premiers of Manitoba and Ontario 
in opposing the priority being accorded this programme. 

15. The current position is this: Saskatchewan 
and British Columbia have started qualifying programmes; 
Nova Scotia, Manitoba and Newfoundland have announced 
their intention of starting plans on April the 1st, 1969; 
New Brunswick has introduced legislation, wi t h no 
indication as to when the plan will start; P. E. I. says 
it cannot afford to proceed: and Ontario, Quebec and 
Alberta remain opposed. 

The Case Against Medicare 

16. Ontario, Quebec and Alberta ( j oined sometimes 
even by other provinces which have indicated their 
intention of starting medicare) argue that the Government 
of Canada has no right to use its spending power for the 
purpose of establishing shared-cost programmes in fields 
of provincial jurisdiction, unless the provincial 
governments concur (Quebec argues against such shared
cost programmes without qualification). Prime Minister 
Bertrand insists that the 2 per cent social development 
tax should not be collected in provinces which are not 
receiving federal medicare payments, while the Government 
of Ontario has argued that it is entitled t o uncon1itional 
grants equivalent to what the province would have received 
had it started a qualifying programme. The Government of 
Quebec supports the position of the Government of Ontario 
as an alternative to its position. A further dimensi on to 
the medicare dispute will be referred to in the briefin~ 
paper concerning tax sharing; both the government s of 
Ontario and Quebec are arguing that if t he Government of 
Canada can afford to appropriate .$)7 0 million for th~ 
purpose of making medicare payments t o t he provinces, 
it can afford to increase the personal income t ax 
abatements by an equivalent amount. 

Su~p:ested Federal Arguments 

17. There are several answers t o t he Ont ario -
Quebec - Manitoba assertions. The f ol lowi ng mi~ht be 
considered: 

(1) Medicare is being start ed under the 
present constitution, and wh ile i t 
might be argued that the const itution 
should be changed so as to circumscribe 
the power of the federal ~overnment to 
start shared-cost programmes in f i elds 
of provincial jurisdictio~, t he 
present constitution ~ust he a~ ~e ~t e d 
until changes have been a !i.'reed to 

.. 8 
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(2) Is there any suggestion that the 
programmes started as a result of 
federal initiatives are not good ones, 
and ought to be discontinued? In 
fact the provinces have thought them 
to be worthwhile, and have came into 
the programmes. In 1968-69, for example, 
over $1.5 billion w111 be paid to the 
provinces under shared-cost agreements. 
Not only have all the provinces participated 
in shared-cost programmes, but many have 
supported both the principle of shared-
cost programmes, as well as particular 
programmes. (A~ain, the paper "Facts 
and Figures" presents some useful 
quotations). To give some examples, all 
provinces but Quebec supported the 
Unemployment Assistance programme and 
its successor the Canada Assistance ~lan -
indeed many of them pressed for these; 
all provinces, again excepting Quebec 
supported the Trans-Canada Highway 
agreement; all provinces, including Quebec, 
have argued for the extension of the 
bospital insurance agreement to include 
mental ann tubercular hospitals; and 
there has been uniform support, as well, 
for the ARDA - FRED agreements. 

(3) Medicare was proposed as a consequence 
of the report of a Royal Commission 
appointed by the Diefenbaker administration, 
and was approved almost unanimously by 
the House of Commons during the Pearson 
administration. Much has changed since 
1965 when medicare was proposed, including 
some provincial governments (notably 
Quebec), but that doesn't mean that the 
actions of past governments, undertaken 
under the circumstances of the day, can 
be reversed. 

( 4) .t·ublic medical care would undoubtedly 
benefit the individual citizen. For 
example, the Hall Royal Commission's 
study found that subscribers to all private 
group insurance plans paid $1.37 in premiums 
for every $1.00 in benefits whereas in 
Saskatchewan, w1th public medical care, 
administrative costs have been consistently 
about six per cent of total costs (1962 
to 1965 figures). Another example: 
between 1963 and 1967 per capita payments 
for physicians' services in Saskatchewan 
increased only 4.9 per cent annually, 
while for the rest of Canada the increase 
was 7.9 per cent annually. This is 
aside altogether from the more obvious 
advantages of universal and comprehensive 
coverage for the middle income earner 
and for the sick. 

(5) It is not for the federal government to 
suggest ho~1 the provincial governments 
should finance their share of medicare, 
but assuming they were to use the premium 
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method, the premiums paid by insured 
residents could almost certainly be 
reduced from their present levels. Here 
are some examples of the premiums 
presently being charged a family of three 
or more: 

B.C. Medical Services Plan $12.50 per month 
(less for people with taxable income 
of less than $1,000) 

Alberta Health Plan .$16.66 ner month 
(less for people with taxable income 
of less than $1,000) 

Ontario Medical Services Plan.$14. 75 oer month 
(less for people with taxable income 
of less than .$1, 300) 

Physicians Services Inc. (Ont. )$19.40 per month 
(effective April, 1969) 

rari~ime ~edical Care (~roup plans) ~12.00 per month 

..... - . 
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THIS DOCUMENT IS THE PROPERTY OF THE GOVERNMENT OF CANADA 

CONFIDENTIAL 

Constitutional Conference - February 1969 

INSTITUTIONS OF FEDERALISM 

BRIEFING PAPER 

The main points o f interest in t his field are t h e 
two general questions: the preservation o f t he l"ionarchy and 
the relative advantages of the congre~ ~ional and parliamentary 
systems of government. Both are examined in separate papers. 
As far as the institutions of the central government are 
concerned, propositions on the Senate attracted the most 
attention and this is also discussed in a separa te paper. 

The Federal Government submitt ed co!T~prehens i ve 
propositions covering the existing constitutiona l and the 
main conventional elements of the present system of responsible 
parliamentary democracy. Quebec submitted a f ew propositions 
of a general nature concerning the institutions of the central 
government which " ould preserve essentially the exist ing 
system if their suggestion for the ado ption of a congressional 
system was not adopted. There were several other yeneral 
propositions from other provinces. 

With the exception of t h e t- lu-•·P c; pr· , 1 _:_ tc ·~· ic:; 
mentioned earlier there was little d~s~uSltion to d~scuss the 
proposals in any depth . There was s ome siyn of rP l uctance on 
the part of the provinces to become t oo deeply 1nvu1ved in a 
consideration of the federal institutions although it was 
brought out that since these served all Ca nad ians , i t. was 
legitimate for the provinces to ne Jire~t ly inter~st~d ir1 them. 
The provincial delega t ions appeared never t h e l ess to be prepared 
to leave the initiative to t he Federal GovP.rnn tent . 

Again leaving aside the 0 uebec suggestion that t he 
adoption of a congressiona l system at th e fP.dP.ral level should 
be considered, a suggestion which, b: the way, was not pushed 
with much vigor, there seemed t o be general satisf action with 
the existing federal institutions. 

The federal propositions which p rop o seli th e e11unciation 
of certain constitutional conventions were greeted with caution. 
The desirability of having a meaningful c onstitut i on was 
acknowledged but there was some hesitation about spel liug out 
the conventions. It seemed to be the general consensus t hat 
the Constitution should in any event only concern itself with 
the chief elements of federal institutions; those that shou ld 
only be susceptible of change by the process of constitutional 
amendment. 

On balance, leaving aside th e three specific points 
mentioned above, the provinces would not be expect ed to raise 
fundamental objecti on to the general nature of t he federal pro
posals regarding the institutions of the central government. 
These seem to meet the common expectation that th e present 
system would be preserved. 
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THIS DOCUMENT IS THE PROPERTY OF THE GOVERNMENT OF CANADA 

CONFIDENTIAL 

Constitutional Conference - February 1969 

INSTITUTI ONS OF FEDERALISM - SENATE 

BRIEFING PAPER 

The federal proposals on the Senate were greeted in 
the Continuing Committee with considerable int erest and some 
surprise. However there had not been an opportunity for 
provinces to examine them before the meeting of the Continuing 
Committee and provincial delegations had little to offer by way 
of considered criticism or detailed suggestions . Several 
provinces had examined the question of the Senate in a general 
way but they appeared to expect the Federal Government to take 
the lead in proposals for change. 

It seemed to be generally accepted that t he bicameral 
system should be maintained although Quebec, Ontario and to 
a lesser extent, New Brunswick, were prepared to contemplate 
abolition o f the Senate if it could not be effectively reformed. 

The election of senators was not proposed and the 
federal proposal for some appointments by provinces was g reeted 
with favour, subject to reservation depending on the proportion 
that would be suggested. Quebec alone sought total provincial 
appointment although obviously others would accept this i f 
they thought it was attainable. The possibility of difficulties 
arising from the fact that t here would be two types of senators 
was mentioned, as was the alternative possibility that the two 
authorities would compete with one another to make the best 
possible appointments. There was some concern lest t he 
inclusion of provi ncial appointment s might frustrate t he 
operation of the central government, al t hough the limitation 
of the Senate's legislative authority to a suspensive veto 
would largely eliminate this ri sk. It could , nevertheless, give 
r i se to diff iculties if appointments were totally or in the 
~ajority in the hands of provincial governments. 

There was general acceptance of the i dea of a 
limited term of office for senators. The Quebec delegation, 
however, took the view that even s~x years was probably too 
long. On the other hand, a shorter period c ould reduce the 
effectiveness of the Senate by reducing the o pportunity for the 
d evelopment of any inst itut ional cohesion in the chamber or f or 
the development of individual identity wi th policy. I t would 
seem likely that a 6-year term would ul timately attract general 
suppor t, p articularly if appointments were staggered, say 
o ne - third every t wo y ears . 

There was considerab l e interest i n the quest i on of 
the d istribution of Senate seats , a matter in which the 
provinces we re c learly prepared to concern themse l ves . The 
pattern of views offered no s urprises . Bri t ish Columbi a 
and Saskatc hewan made the case for greater weight being given 
to populati on and the Maritimes stuc k to t he regiona l principle . 
No specific formula was advanced nor forecast . 

2 
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The federal proposal regarding Senate approval of 
certain classes of appointments appeared to come as a surprise 
to the extent that some provincial delegations questioned the 
desirability of thus diminishing the executive authority of the 
central government. There was also a question whether it was 
appropriate to introduce this technique into our parliamentary 
system. It is applied in the United States in order to give 
t h e legislature a voice in these matters, of which it is 
otherwise deprived by the independence of the executive from 
t h e legislature. While this is so the proposal is advanced here 
to meet another need, that of associating the provinces directly 
with appointments of concern to them. Thus the proposal would 
have no purpose unless the provinces had a hand in the selection 
of senators. 

The proposal that the Senate also have spe c i al 
r esponsibility in the area of language rights and human rights 
was favourably regarded. 

There seemed to be general agreement in regard to 
the limitation of the Senate's legislative power to a 
suspensive veto which was also proposed by Quebec. 

There was considerable reaction to the proposal that 
appointments to the Supreme Court should have Senate approval. 
This is examined in the papers on the Judiciary. 

Ontario advanced the idea that the Senate might also 
have responsibility in the area of Federal-Provincial relations 
but there was no elaboration of what this would mean. If the 
appointments are made by both orders of government, the Senate 
would be in a position to bring both federal and provincial 
points of view to bear on any question which came before it. 

Discussion on the Senate is likely to focus on the 
two main points, appointment and powers. Quebec may attract 
support for its claim for total provincial appointments, but 
despite the difficulty of presenting a convincing argument in 
principle against such a system, the provinces may judge that they 
would do well to accept anything of the order of 50% of appoint
ments. 

It is true that in no other federation are s enators 
app ointed by the Federal Government. But if the role of the 
Senate is to be two-fold - to represent the diversity of 
regional and provincial views and also to be an influence for the 
unity of Canada, there is a case for federal as well as provincial 
appointments. It can also be argued that total provincial appoint
ment would create a Senate which could seriously hamper the oper
ation of the Federal Government even if the legislative power 
were limited to the suspensive veto. The Senate, after all, as 
an institution of the central government, deals with matters which 
are exclusively within the jurisdiction of the central government 
and it should not, therefore, be wholly appointed by provincial 
governments. On the positive side, as has been mentioned above, 
having two sources of appointment could create a healthy compe
tition in the excellence of appointments, whereas exclusive 
provincial appointment might reduce the chances of bringing 
forward appointees of national stature. Moreover, the long 
Canadian tradition of federal appointment should not be 
completely discounted. It has undoubtedly conditioned the 
country to accept a federal role in Senate appointments despite 
the desire for some change. 

On powers, the federal proposals would probably carry 
with the possible exception of that relating to the appointment 
of judges of the Supreme Court. 
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THIS DOCUMENT IS THE PROPERTY OF THE GOVERNMENT OF CANADA 

CONFIDENTIAL 

BRIEFING PAPER 

The Constitutional Conference, February, 1969 

THE JUDICATURE 

Introduction 

1. The constitution and jurisdiction of the Supreme 
Court of Canada and to a lesser degree the other judicature 
provisions of the British North America Act in recent times 
have been exposed to criticism chiefly by commentators in 
the Province of Quebec. The main problems raised by the 
criticism relating to an ultimate judic i al tribunal 
(referred to here for simplicity as the Supreme Court) 
revolve around, 

(a) its structure, that is whether it should be 
transformed into a specialist body dealing 
only with constitutional questions or dealing 
with various questions in separate chambers; 

(b) specific issues on its jurisdiction, including 
the question of the restriction of civil law 
appeals; and 

(c) the method of appointment of its members, 
particularly with reference to the concern 
to reflect Canada's federal structure. 

In addition, claims have been made on the existing federal 
power of appointment to provincial, superior, district and 
county courts. While this problem is separate, it is never
theless closely related to that concerning the Supreme Court 
and will undoubtedly arise ln connection with any discussion 
of the judicature. 

2. The problem of the Supreme Court is best considered 
against a background of the theoretical ro le that has been 
ascribed generally to supreme courts in a federal context. 
The basic element is, of course, the ma intenance of the 
supremacy of the constitution and the determination of the 
r es pective limits of jurisdiction of the centra l and local 
governments. 

3. Judicial review is the mechanism that is most widely 
employed, and probably the only one t hat would find acceptance 
in Canada, for the maintenance of the supremacy of the 
constitution and the resolution of jurisdicat ional questions. 
Judicial review not only implies the striking down of ultra 
vires legislation, it involves a law-making function related 
to ever-changing circumstances in which we l ive. The consti
tution in this context is continuously under review and 
continuously evolving. 

_a 
. ! • 



• 2 . 

4. In order to perform the function of judicial review 
a supreme court must not only be neutral but must appear 
to be so. Further, it must be accepted as ultimate inter
preter of disputes under the constitution. In relation 
to the proposals on this it is, thus, important to have in 
mind the necessity for a general acceptance of the actions 
of the Supreme Court in any new situation. 

5. In analyzing the problems relating to the Supreme 
Court some assistance can be derived from the experience of 
other federal states. This experience is, however, only a 
frame of reference and Canada's own history and peculiar 
circumstances are those factors which must ultimately govern 
the decisions to be made. The federal states from which 
most assistance can be derived are the United States, 
Australia, Switzerland, Germany and India. The one signif i cant 
lesson to be drawn from their experience is probably that, 
with the exception of Germany, there -is no specialization 
and that in ~o~ cases the appointment of judges is ultimate l y 
a federal responsibility. 

6. Finally, any consideration of the judicature mus t 
proceed from an understanding of the present arrangement s 
under the British North America Act. The Supreme Court wa s 
created by federar statute passed under the authority conferred 
by section 101 of the Act. This provision, which was 
anticipatory only, authorized the establishment of a ge neral 
Court of Appeal. It also authorized the establishment of 
additional courts for the better administration of the 
l~wq of Canada, under which authority the Exchequer Court 
is presently constituted. 

1. The other judicatureprovisions of the British North 
America Act, sections 96 to 100, deal with the appointment 
and tenure of judges of superior, district and county courts. 
It is by these provisions that the Federal Government (in the 
strictest sense the Governor General on the advice of Council) 
obtains its appointing authority and by them that the 
independence of the judiciary is secured. The provisions 
guaranteeing judicial independence do not extend specifical l y 
to judges appointed to courts established under section 101. 
They should be specifically provided for in a new constitution. 

Stru cture or the Supreme Court 

8 . There are three broad alternative structures for a 
supreme court that must be considered: 

(a) a supreme court constituted as at present as a 
body of integral or entire jurisdiction; 

(b) a supreme court that would only have jurisdiction 
to decide constitutional issues; and 

(c) a supreme court divided into common law, civil 
law and constitutional law panels or chambers 
with jurisdiction on appeals divided among them. 

9. A supreme court constituted as a tribunal with general 
jurisdiction would most clearly mirror the diversities and 
interrelationships in the Canadian legal system. It is difficult 
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if not impossible, to isolate issues where there may be 
involved in one appeal questions of, say, civil law and 
federal statute law as well, possibly, as common law comparisons 
to be made. In addition, it has been found important under our 
system of law to relate decisions to all the factors involved 
in each case including all the facts and the other relevant law. 
An artificial division, while possible, might not be conducive 
of the sound development of law and of the constitution. 

10. Thus, while not impossible of implementation, the alter
native of a constitutional court with jurisdiction on appeal to 
decide only questions of public or constitutional law is 
initially unattractive. Its disadvantages become more 
significant in relation to its practical consequences. If it 
were to involve appeals on constitutional points from, say, the 
magistrates court level, the delays in the administration of 
justice would be considerable. As it is now, all courts decide 
on all legal issues including constitutional ones. This results 
in a fairly expeditious handling of actions, only the most 
contentious or nebulous constitutional issues being appealed. 
Neither would this alternative necessarily ensure a better 
adjudication of matters of purely common or civil law. Certainly 
it would involve decided disadvantages for the courts if the 
usual appeal process, in which the issues and points of law are 
care fully sorted out and examined, were not a precursor to an 
ultimate decision. 

11. It must be said, however, that if a purely const itutional 
tribunal is feasible, it must almost of necessity be unwieldly. 
If, however, political realities are such as to force a move away 
from a body of integral jurisdiction, instead of a const itutiona l 
tribunal, the alternative of panels may beworth examining as a 
middle ground. It must be remembered, however, that a highly 
structured panel system might also prove unwieldly since it 
would probably possess mos t of the disadvantages of a tribunal 
of fairly strict jurisdictional limits, that is is sues would 
have to be unnaturally isolated from other relevant issues and 
the facts of the case. At the present time ther~ ts an ad hoc 
panel system operating and it is not inconceivab le it could be 
extended and recognized in the constitution wi U10ut at the sar.1e 
time laying down fine jurisdictional lines. 

1?.. Generally speaking, the experience of other federal states, 
with the exception of the German Federal Republic where very 
different c ircumstanc es applied after World War II, does not 
seem to support, any more than do our own traditions, the concept 
of limited and specialized jurisdiction: 

"I t seems unwise to contemplate a division of the 
Supreme Court into a constitutional chambe~ and a 
genera l appellate c hamber . The func~ion of 
de c id ing constitutional questions cannot rea list ical l y 
be divorced from the function of interpreting federal 
laws and considering other non-c ons tit utional grounds 
of decision . Constitutional decisions may b e avoided 
or precipitated depending on the interpretation given 
to a statute, and conversely the int erpretation which 
a particular construction would produce . It seems 
unwise to separat e function s which ar e so 

~ I . 
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closely interrelated. Judges are given more 
scope for resourcefulness in reaching wise 
accommodations if such an artificial division is 
not imposed. Furthermore, in the decision of 
highly charged constitutional issues it would be 
advisable that all the judges of the Supreme Court 
participate, lest the decision be thought to turn 
on the particular panel serving in the case. At 
the least, it would seem unsound for the Consti
tution itself to require a division into a 
constitutional and a non-constitutional chamber." 
(Bowie and F:dedrich, Studies in F·:!deralism, 1954, 
p. 117.) 

13. This alternative is, however, one that may have to be 
explored further depending on the political exigencies of the 
moment. If a more numerous court were envisaged, it is 
certainly not beyond the realm of possibility to develop a 
workable panel system. This would not technically be as 
satisfactory a solution as a supreme court generally free to 
limit itself, as does the United States Supreme Court, and to 
organize its judicial work having regard to time, resources , 
and the nature and significance of the issue s brought befor e it. 
Our propositions are based on a body of integral jurisdiction but 
with clear provision for minimum civil law representation on the 
Court and provision for ad hoc civil law judges in certain 
circumstances. 

S pe cific Issue s relating to the Jurisdiction of the Supreme Court 

14. At the present time the jurisdiction of the Supreme Court 
is set out in the Supreme Court Act. There is every reason to 
favour the setting out of the main lines of its jurisdiction in 
any n ew constitution, the details to be completed by Act of 
Parliament. It would be only normal to make provision to this 
end the mor e so if the structure and appointing authority were 
established by the constitution. The Supreme Court should be 
thought of as a Canadian rather than a f ederal body. Setting out 
its general jurisdiction would lend more credence to the Court's 
r o l e as a constitutional arbiter without eliminating the 
flexibility that now exists and a proposition to this end has been 
submitted. The extent of the jurisdiction thereby conferred is 
a question that has been canvassed above in relation to the 
structure of the court. There are, however, three other matt ers 
that bear on jurisdiction that must be kept in mind. 

15 . The first r e lates to the suggestion that matters of purely 
provincial law should be decided finally by provincial 
cour ts of appeal. This would e limina t e one aspect of the 
crit i cism current l y directe d at t he Su pr eme Court. I f suc h a 
r estri ct i on invol ved only cases whe r e sol e l y a po int of common 
or c i v il l aw wer e in issue, it i s doubtful if i t would have a 
s i gnificant effect . Further, unless the Su pr eme Court i n 
subsequent cases i nvolv i ng t he same as well as other points were 
t o accept t he decision of the provinc i al cou r t of appea l on t he 
poin t i n the previous c ase as va lid a nd bindi n g , it i s poss i b l e 
t hat such judgments could ultimat e l y be overruled. Thus , t he 
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suggestion, if it is to have meaning, would probably involve 
the Supreme Court being constitutionally bound to accept all 
findings on matters of common and civil law in the court 
appealed from. Its freedom of action to consider all issues 
on appeal would be severely limited giving rise to some or all 
of the difficulties outlined above. 

16. There is, secondly, the matter of the Supreme Court's 
current reference jurisdiction. While it has been argued that 
this has, in practice, given the Federal Government some control 
over the determination of constitutional issues, it is difficult 
to see how it can be eliminated if provincial governments will 
still have recourse to their appellate courts to obtain opinions 
by way of reference. The alternative of opening up to all 
provinces the referencejurisdiction of the Court would not appear 
practical. Unless there be admitted some restriction on references 
to certain classes of subject~ and in certain circumstances, it 
would not appear appropriate to concede any restriction in the 
current power. 

17. There is, finally, the question of the binding nature of 
previous decisions which might be considered to limit too strictly 
the scope of the Court as final constitutional authority in its 
interpretation of the constitution as a living document . The 
House of Lords has declared itself no longer bound by precedent. 
For greater certainty, there is every reason to pr ovide that, in 
appropriate cases, the Supreme Court is not required to follow 
precedent. It could not then be argued in the future that its 
jurisdi ction and freedom are fettered in any way and there would 
be a c l ear mandate for it to treat the constitution as an 
evolutionar y instrument. A proposition has been put forward 
on this. 

Appointments to t he Supreme Court 

18. One of the recurring themes of criticism in relation to 
the Supreme Court has been the exclusive federal power of 
appointment to t he Court. It has been argued, not without some 
justification, that in appearance as well as in fact the ultimate 
constitutional tribunal in a federation should not be the 
creature of one of the jurisdictions invo lved . While our 
traditions of judicial independe.nce make any bias toward an 
appointing authority highly improbable, the argument which poses 
the problem of philosophical predisposition of appointees is 
not without at least some theoretica l justification. 

19 . There exist but three broad alternatives in the appoint ing 
process: 

(a ) f edera l appointment, 

(b) provincial appo intment, and 

(c) partial federal and partial provincial appoin tment. 

Purely provincial appointment would nc,t appe2r to be a practical 
alternative in the current context . It is however probablv 
1 . 1 ' ' J og1ca ly less dangerous than the alternat ive which ha s found 
some favour with commentators , the provincial nominat ion of a 
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number of members of the Supreme Court and federal nomination 
of the remainder. If one assumes the validity of the criticism 
giving rise to this suggested change (that is, that a federal 
bias results), then it must follow that the idea of provincial 
nomination is founded on the premise that judges appointed by 
the provinces will reflect provincial interests. This would 
lead inevitably toward a representative court. 

20. A representative court would tend to act in the way that 
other representative bodies, such as boards of arbitration, do. 
The essential judicial character of proceedings before the 
Supreme Court would be eroded. Questions, particularly those 
posing the most difficult juridical decisions, would, in the 
final analysis, tend to be determined in favour of the interest 
with the largest number of representatives. The concept of 
judicial independence which founds the system would in this 
context tend to become irrelevent. Neither is there any real 
precedent for such a method of appointment. 

"The appointment of federal judges, it is every
where recognized , should be in the hands of the 
federal government . At the same time the wishes 
of the member States might well be consulted. In 
the United States the voice of the States is expressed 
through the power of the Senate to confirm the 
nominations made by the President. There are various 
other ways to provide safeguards on such appointments 
by the federal government . Thus it could be required 
that judges be selected from lists presented by 
specified agencies, such as law faculties, the 
supreme courts of the member States, or even by 
the members of the Supreme Court itself. Nomination 
by the Court itself, however, is open to the serious 
ob jection that the Court would to that extent be made 
a self-perpetuating body, more removed from the 
currents of popular sentiment than is necessary to 
assure its independence from outside intervention." 
(Bowie ~nd F~edrich, Studies in Federalism, 1954, 
p, 121~) 

21. This passage suggests some of the ways in which the legi-
timate provincial interests in the final constitutiona l authority 
in our federal system can be reconciled with a strong and 
independent supreme court. The solution that has been proposed 
by the Government of Canada would see federal nominations 
reviewed by a reconstituted Senate where there would be an 
important provincial component. The concept of vetting nominations 
in this way has disadvantages as well as advantages. But to 
the extent that it acts as a fetter on exclusive federal 
authority, it may go part way to meeting Quebec's demands in 
this area . It 1s real significance may, however , be in the want 
of viable alternatives. 

2?. . In relation to the suggestion that ther e be some sort of 
consultation with the Provinces on appointments to the Court, 
the question immediately arises consultation with whom and to 
what purpose? If it be with the provincial government or 
provincial ministers, then the nature of consultation is all 
important. If the Province has a veto on prospective appointees , 
it is clear that every possibllity exists that the Court will be 
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weakened if not rendered a representative institution and, 
consequently, unacceptable. If the Province has no veto, it 
is not very clear what real advantage there is over the present 
situation. 

23. A possible compromise may reside in some scheme for the 
creation of selection committees or panels. They might be 
constituted on a regional or on a provincial basis when an 
appointee is to come from a particular province or region. 
They might be composed of, say, the Provincial Attorney General, 
the Chief Justice of the Province, the head of the local bar 
association with, perhaps, the Minister of Justice as an 
ex officio member. The task of the panels would be to submit 
a-list of names of potential appointees from which list the 
Federal Government would be obligated to make its nomination. 
The scheme may be satj_sfactory from the provinces'point of view 
but there is a potential danger that the quality of nominations 
may suffer. This alternative has not been proposed but neither 
hcd the Government rejected it as a potential fall-back position. 

24. It must also be noted that it would not be proposed to 
replace any of t~e existing members of the Court immediately but 
to integrate any new scheme as they retire from the bench. This, 
o f course , assumes a c ourt o f nine , wh ich i s pr obably the mos t 
s atisfactory size and whi c h number has been propose d by t he 
Government. Th e greater the number of j udges the mo r e difficult 
become the prob l e ms o f c o-ord ina t i on o f t h e wor k and t he 
judgements of the Court , and t he more tenu ous become t he l ines 
of c ont i nuity o f its decis i ons. A move toward a sys tem o f 
c h ambers on t he Cour t or an a tte mp t t o increase representation o f 
one province or area would invo l ve a c omme n s urate increas e in 
t o tal member s hip of which t h e two mos t f requent l y ment ion ed n umbers 
a re thi rteen a nd fi f teen. 

Appoint men ts t o Superior ,Distric t and Count y Cour t s 

25. It has been suggested, n otably by Quebec, tha t appointments 
t o p r ovincia l Superior, Di stri ct a nd C ou~ty Courts b e mad e by 
the Pro vinces concerned . Th e r e is s ome log i c in th is approach 
and it obtains suppo r t f rom t he practice i n certain other f ederal 
s tates . It wi ll be i mpossib le , becau se o f i ts i nappropri a t eness, 
t o make th e point tha t such a s yst em may lead t o a decline i n 
t he quali ty of appoint me nts . By the s ame tok e n i t may b e 
d i ff icul t t o put th e c a se f or appointmen t by the cen tra l a uthori t y 
a s con s t i tuting a un i f orm bond a nd a s t he bes t guara r1 t e e of 
j ud icial independence. 

26 . Out s ide Quebec, it is doubtf ul i f there i s a ny rea l demand 
for t he au t hori t y to app oint prov inc i a l c ou r t j udges, a lthoug h 
alleged delays i n appoin tment s by the f ederal govern ment migh t 
cause On tario to suppor t Quebec. However , t h e power , if o f fered, 
c ou ld hard ly be r e f u sed . If the po wer were gi ve n u p , it sho u ld 
probabl y no t be considere d as a t rade from some arrangement on 
the Supreme Court . A demand for active provincial participation 
in relati on to the Court would in the l ong cun be hard to resist 
in such circ umstances . 

27 . As the federa l power of appointment in this area has not 
been attacked as strongly as has the c urrent statu s of the 
Supre me Court, i t is conceivable t hat it will be e asier to meet 
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the challenge. There is an overriding national interest to 
be served in this area. That interest is in a strong and 
independent judiciary which administers in the provincial courts 
both federal and provincial law as well as constitutional law. 
Appointments to the provincial courts consequently should be as 
good and as uniform as circumstances and the national purse will 
permit. The Government of Canada has therefore proposed that 
this power of appointment be retained by it. 

Conclusions 

28. It is unlikely that any consensus can be achieved in 
respect of the judicature at this meeting. Nevertheless, it would 
appear in order to attempt to secure general agreement at least 
on the principle of laying down in the constitution the main 
aspects of the Supreme Court's structure and jurisdiction as well 
as the appointment system. It might be attempted,although it 
may not be possible in view of the expressed opposition of at 
least one Province (Saskatchewan), to extend this consensus to 
inc lude some reference to removing any fetters that may remain 
in r espect of adherence to precedent. 

29 . It would probably be the most appropriate tactical move 
to put forward the federal position as tentative on the more 
contentious issues such as the structure of the Supreme Court 
and the appointment process. This would imply both that the 
Government of Canada has an open mind on any other proposals and 
that it may be unlikely that such other proposals would have 
much chance of general acceptance. In addition, there will 
probably be some fairly deep divisions amongst the provinces 
on thes e issues and it may be as well, to underline the nature 
of the Federal Government pos ition, and, consequently, to 
reinforce it if those divisions could be allowed to appear. 

30 . Finally, it might be possible to secure some general 
agreement concerning the issue of the disposition of civil law 
matters by the Supreme Court. It is unlikely that there will be 
objection to a minimum civil law representation of three on a 
court of nine (or five on a court of fifteen). Thus, it might 
be als o quite possible that the proposal for ad hoc civil law 
judges might not be found objectionable. If such general 
agreement could be obtained there might appear to be some real 
progr ess in this area even if the positions are fairly far apart 
on the issues of the structure of the court and the appointment 
process. 
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CO?WARISON OF 19A8 PHOVINCIAL TAX RATE3 

N~"lti. P.F..I. ~ N. B. Que. Ont. ~hn. s~~k . ~J-t:t. B. C. --
Fers0n~l incOMP tax (exclusive of 

a ·J_,ii tion;'l.l ra.te im}X'scd as a result 
of rate imposer\ as partial compensation 
for "contra~ting out" of shared cost 
nro~rans). Rate oxpressed as a 

2s% 
approximately 

Dercenta~e of federal basic tax. 28% 28% 28% 31% 28% 33% 33% 281 28'% 

Cor~ration income tax 
(per cent of taxable income) 12% le% 10% 10';( 12'( lzt 11% 11% 10% 10'{ 

G~n~ra1 sales tax 
(per cent of retail sales value) 7% 5% 5% 6% 5% 5% 5% 5% 

G.".so 1 ine tax 
{pAr gallon) 2511 2111 191t 19~t 19rt 18rt l 7rt l?rt l5<t 131! 

Tobacco tax l/2 of lrt 2/5 of lit l/10 of 1rt l/5 of 14 2/5 of lrt 3/10 of 1rt 2/ 5 of 1<t 8/25 or 9/ 25 (a) 

(per cigarette) of l rt rlepend-
ing on l ength 

Liguor profits (1967-hB) 
(l) per capita. 10.18 22.02 21.06 22.61 12.89 15.04 19.99 22.44 22. 53 21. 85 

( 2) as per cent of personal income O.?U 1.44 1.18 1.36 0.62 0.57 0. 86 1.03 0.95 0.85 

trote: (a) Taxed under general sales tax. Some provinces apply both special and general sales taxes to tobacco. Where special taxes are used, t here are 
sp~cific rates for other tobacco products; these are not shown. 



NOTES FOR THE !:'RIME MINISTt.:R 

Agenda Item 4(e) Regional Disparities 

Objectives for the Conference 

1. Attempt to demonstrate the concern of the Government 
of Canada to reduce regional disparities 

(a) The objectives of Confederation must contain 
reference to regional disparities problem 
(federal objective# 2). 

(b) The Parliament of Canada must have enough 
economic powers to mount economic programmes, 
and powers to redistribute income between 
persons and governments. 

(c) The Government of Canada will be integrating 
and extending present programmes to attack 
regional disparities, ~ 

2. Engage the support of the Atlantic Provinces for 
linguistic equality goal by recognizing early the 
need to attack regional disparities more effectively. 
But avoid specific commitments at this stage. 

3. Direct the Continuing Committee in its study of the 
distribution of powers to take into account the powers 
required to a]eviate regional disparities. 

Suggested Procedure 

1. Invite Honourable_l.G. Smith of Nova Scotia to lead off 
the discussion of this item of the Agenda, ~seize-
an early occasion for making clear the general support 
of the Government of Canada for his point -- recognizing 
the alleviation of regional disparities as a goal of 
Confederation. 

2. Invite Honourable Jean Marchand, at some point, to 
speak of the progress being made m integrading present 
programmes and developing new approaches to regional 
disparities. 

3. At end of discussion link the regional disparities 
question to the study of the distribution of powers. 
Avoid a special committee on regional disparities 
(unless you're prepared to have current federal 
programmes reviewed by it!) 

Talking Points 

1. The Government of Canada has from the beginning seen 
the Constitutional significance of alleviating regional 
disparities (see Federalism for Future). 

(a) in economic development ( p. 4 of Briefing Paper 
for quotes) 

(b) in living standards (p. 5 of Briefing Paper 
for quotes) 

(c) in public services (p. 4 of Briefing Paper for quotes ) 
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2. The Parliament of Canada has devoted an increasing 
amount of its resources to the alleviation of 
regional disparities: 

(aY economic development of regions and areas -
some $1 billion has been committed since 1962 
( $ 500'- million for- Atlantic P:r ov :rrrcesr 

(b) living standards - Youth allowances, Canada 
Pension Plan, Guaranteed Income Supplement for 
OAS recipients, the Canada Assistance Plan, 
improved Unemployment Insurance benefits all have 
been added since 1962. 

public services - equalization payments almost 
doubled since 1965, to $566 million. Lower income 
provinces now receive from 32 to 62 percent of 
their gross revenues from the Parliament of Canada. 

3. The creation of a Department of Regional Development 
is evidence of the intention of the Government of Canada 
to place an even higher priority on solving the 
regional disparities problem -- and on rationalizing 
and making more efficient the assistance presently 
being given. 

4. At the same time, recognize that in a dynamic, growing 
economy there are bound to be sectors and regions which 
grow faster than others. These must not be starved in 
the interests of the slower growing regions or the whole 
nation will be impoverished (there would be no high 
incomes to redistribute!) 

Expected Reactions from the Provinces 

1. The Atlantic Provinces will press hard for an explicit 
recognition in the Constitution of the obligation to 
reduce regional disparities -- and even may suggest 
certain constitutional guarantees (in respect of 
equalization grants for example). 

2. Quebec has recognizt~d, too, that the Government of 
Canada must have adequate economic powers to attack 
regional disparities. It wants disparities in personal 
income to be attacked by the provinces, with Parliament 
giving larger equalization grants to the lower income 
provinces to enable them to do the job (no "payments 
to persons" by Government of Canada). 

3. The higher income provinces in particular British 
Columbia and Alberta will warn that an excessive diversion 
of resources from fast growing regions to slow growing 
regions will reduce Canada's economic growth, and hence 
the ability of higher income provinces to, contribute 
to lower income provinces. 
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TriS OOCID'~ENT IS Tr1E PROPERTY OF Trr ':OVEH~Ti':ENT OF' CANADA 

Confidential 

BRIEFING PAPER 

The Constitutional Conference - Fetruary 1 1969 

REGIONAL DISPARITIES 

1. One of the subjects the Constitutional Conference 
agreed should be examined is that of "regional disparities". 
The discussion which led to this decision was l ed primarily 
by the Atlantic Provinces, who made reference to three 
cate~ories of "regional disparities": 

(1) disparities in nublic services arisin~ 
out of disoarit1es in fiscal capacity, 

(2) disparities in the economic ~rowth and 
development of different regions, 

(3) disparities in standards of livi n~ , 
and in particular the adequacy of the 
incomes of persons in the lowest income 
brackets. 

Ontario and Alberta supported the Atlantic Provin ces in 
their argument that the alleviation of r egional disoa ritles 
ought to be regarded as one of the fundamental ~oals of 
Confederation; at the same time Alberta and Eritist Columbia 
warned a~ainst too serious a reduction of t he rates of 
economic growth in the faster growinf regions of Canada 
through an excessive transfer of resources from those re~ions 
to the s lower growing ones. 

Regional Disparities and the 
Objectives of Confederation 

2. The Government of Canada and five of the provinces 
(Newfoundland, Nova Scotia, New Brunswick , Ontario and 
Alberta) have submitted " oropositions" concernl~g r~ ~ i on P l 
ri1snar1t1.es (see Annendix "A .. ). Tre proposi tion sucmitted 
by the Government of Canada was one of t he oc~ectlves 
proposed f or inclusion in a preamble to the Const itut i on: 

''To promote national economic, social and 
cultural development and the general welfare and 
equality of opportunity for all Canadians, in 
whatever re~ion they may live, inc ludin~ the 
opportunity for jZ"a inful work, for j ust conditions 
of employment, for an adequate standard of livin~, 
for security, for education, and for rest and leisure". 

The propositions s ubmi tted by the provi ncial governments 
called for "balanced rep-ional economi c devel opment '' and the 
"alleviation of r egional economic dispari ties"; t hey cal led 
for the equalization of provincial revenues and putl lc 
services; and they called f or the allev i a t i on (some t i mes 
elimination) of disparities in "living standards". Al ber ta 
wa rned that "care mu s t be taken to avoid retardinF furt her 
growth by unjus t ly pena lizing those reF1ons of Canada whose 
economic development contri butes most to ••• the orosuerity 
of the nation ••• '' The Newfoundland or onosition reco~ni z es 
that a s trong central p-overnment i s required to tackle the 
rejZ"1 onal disparities protlem. 

What i s r.eant by Reg iona l Disparities 

J. The P'OVernments of the pr ovin ces seem to aP'r ee t hat 
the r e are t r. r ee k inds of di sparitie s ,.,r.1 c:1 ou""ht , as an 
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objective of Confederation, to be ameliorated: 

(1) public services 

(2) economic growth and development 

()) adequate standards of living, or 
perhaps more clearly extremes in 
income distribution. 

The provincial governments also seem to recognize, fairly 
clearly, that the amelioration of these disparities would 
lead to the equalization of opportunity for individual 
Canadians, including "the opportunity for gainful work", the 
provision to all Canadians of adequate public services, 
including education, and a reasonable assurance of adequate 
standards of living, including minimum incomes under Canada's 
social security system. (See the proposition submitted by 
the Government of Canada). 

4. There tends, however, to be some confusion in the 
minds of certain provincial ministers and officials in 
respect of four aspects of the regional disparities question. 

(1) Relationship between the Three Categories of 
Disparities. Occasionally representatives 
of the Atlantic Provinces tend to talk as if 
the amelioration of disparities in provincial 
revenues would result in the amelioration of 
the "adequate standard of living disparity" 
and the "economic development disparity". 
This likely arises out of the preoccupation of 
the Atlantic Premiers with the equalization of 
provincial revenues. Increasingly, however, 
there is a recognition that balanced regional 
economic development would lead to improved 
fiscal resources and, in consequence, that 
primary emphasis should now be placed on the 
economic objective. 

The Government of Quebec, on the other hand, 
has submitted propositions which suggest that 
at least the "adequate standard of living 
disparity" and to a considerable extent the 
"regional economic development disparity'' 
ought to be tackled via the transfer of 
fiscal resources from the Government of 
Canada to the governments of the provinces. 
Thus the provincial governments would be 
exclusively responsible for income redistribu
tion and social security standards, and would be 
in a strong (dominant?) position in respect of 
regional economic development. 

(2) Elimination versus Amelioration of Disparities. 
Occasionaly provincial ministers and officials 
speak of "eliminating" regional disparities. 
It has been found useful at Continuing Committee 
meetings to warn of the implications of this 
kind of slogan: 

(a) "Elimination'' of disparities in public 
services would mean that the rural 
areas of the Atlantic Provinces would 
have the same public services as metro
politan areas such as Toronto - including 
clover-leaves, expressways, etc. 
Obviously no-one really means to "eliminate'' 
these disparities (or could afford to)o 

(b) The ''elimination" of disparities in 
standards of living would mean absolutely 

.. ~- - .. ) 
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equal per capita incomes as between all 
regions in Canada or even as between all 
people in the country. Obviously the 
goal is to alleviate disparities in minimum 
standards of living; to eradicate the 
extremes in income redistr ibution throu~h 
economic development and throu~h social 
security measures. 

(c) The "elimination" of dispari t ies in rates 
of economic growth would mean that all 
regions, and perhaps even all sectors and 
all industries of the economy, ought to 
be made to grow at the same rate. If this 
were to happen, economic growth would 
virtually be brought to a standstil l . 
(Growth is achieved as much - if not more -
throu~h the shift of resources fr om slow
growing to fast-growin~ industries, 
sectors, regions or areas, as it is t hrough 
increasing the rates of growth of individual 
industries, sectors or re~ions). ARa1n, 
this goal must be expressed more i n terms 
of the "amelioration of di spari t 1 e s in 
growth rates" or "balanced economic ~rowth", 
than in terms of "eliminating aisparit1es 11 

or •• closing the gap 11
• 

"Disparities in Hates of Growth 11 versus 
"Disparities in Absolute Terms ". It has teen 
useful to distinguish, in t he meetin~s of the 
Continuing Committee, between ~he al l eviation 
of disuarities in the rates of growt r nf the 
economy, as opposed to the alleviation of 
absolute levels nf econnr11c Prtiv1t·r It 
is obviously 1mpossiLle to eq~a ~ izP ~he 

absolute level of income or of eC ,l!l OIJi.; 
activity in all regions (e.~ " in oer capi ta 
terms}. In a dynamic economy tr:ere will 
always be richer and poorer areas and industries, 
as new industries, technolo~y , resour~e 

discoveries, etc., replace tLe oluo It is 
even impossicle to 11 equalize" rates of econ omic 
growth, since this would require all re~ions 
to grow at the same rate (it i s mat~eroatical l y 
impossible to bring slow growth areas uo to the 
national average rate of ~rowth wi t ho ut bringing 
the fast growing regions dowr. to t}· a t 1 evel) • 
The most one can reasonably hone for is '1adequate 11 

rates of growth in all regions , and the 
prevention of excessive or wiaenin~ dis~arities 
in rates of growth. 

As for disparities in outli c services an c 
standards of social security, on tLe other hand , 
one is obli~ed to speak more in acsolut e t erms 
than in terms of rates of groillt h . I r, tre ea se 
of these disparities, rates of c~ anve have tended 
to apply to the so-called 11 catch- Utl 11 i n t he 
quality of public services i n low income provinces. 

Statements of Policy by the Government of 8a nada 
concerning Regional Disparities 

5. The Government of Canada has made a nQuber of 
general statements of policy concerning each of the three 
categories of regional disparities. Tl:e princi oal state
ments are referred to in the paragraphs wh ich foll o~. 

6. Disparities in Provincial hevenues and Putlic 
Serviceso The .i.ionourable Hi tchell .Sharp ststed i r: I%6 
that one of the objectives of federali s::: s~.ou.J-ri .::e tl:e 
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equalization of provincial public services. 

"The fiscal arrangements should, through a 
system of equalization grants, enable each 
province to provide an adequate level of 
public services without resort to rates of 
taxation substantially higher than those of 
other provinces." 

In Federalism for the Future it was stated: 

"The Government of Canada must have the 
power to redistribute income between persons 
and. provinces, if it is to equalize opportunity 
across the country ••• (This involves) the ' 
right to make payments to provinces for the 
purpose of equalizing the level of provincial 
services." 

?. The Government asserts that it has substantially 
accomplished this goal through the new equalization formula. 
Under this formula the revenues of all provinces are 
equalized to the national average - assuming the application 
of national average provincial tax rates in each province. 
Any additional measures for the alleviation of regional 
disparities should, it is argued, be in the economic 
development field (an example is the FRED programme). 

8. Certain provincial governments have responded 
that the equalization of provincial revenues will remain 
incomplete until municipal revenues are equalized (included 
in the equalization formula). The Government of Nova 
Scotia, indeed, has proposed this in one of its constitutional 
propositions. The response of the Government of Canada has 
teen: 

(1) That it would be inappropriate to 
equalize municipal services (e.g. clover
leaves in Cape North, Nova Scotia, as 
well as in Toronto?); 

(2) That the provinces themselves have not 
equalized municipal services; 

(3) That there are serious (almost insurmount
able) difficulties in measuring the municipal 
pronerty tax base (the tax capacity) by 
reason of the diverse municipal property 
valuation techniques across Canada; 

(4) That it would cost another ~100 million, 
and that the higher income provinces 
would be loathe to pay this additional 
amount given their enormous expenditures 
on their metropolitan agglomerations. 

9. Disparities in Rates of Economic Growth. The 
Government of Canada recognized at the 1968 Consti tutiona.l 
Conference that talanced economic growth is one of the 
conditions of nationhood. 

"Individual Canadians contribute ••• towards 
national programmes designed to increase the 
economic well-being of areas and regions 
that are poorer than their own. This is the 
sort of thing that happens when there is a 
sense of community (across Canada)." 

Also: 

"(The Government of Canada) must be able to 
undertake measures for stimulating the growth 
of the economy, some of which inevitably and 
some of which intentionally will affect 
regional economic growtho Without such powers 

err. 
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Canada 1 s federal government would b e unable 
to contribute to many of the central objectives 
of federalism, including the reduction of 
repional disparity.~ 

The Government will go on record at t he 1969 Constitutional 
Conference as celievin~ that one of t he ob ject ives of 
Confederation is 

"(The promotion of) national economic ••• 
development and ••• the equality of 
opportunity for all Canadians, in whatever 
region they may live, including the 
opportunity for gainful work ••• for an 
adequate standard of livin~, (and) for 
security." 

10. (Any other important policy statements on 
this question). 

11. It will be noted, in these s t atements , that the 
Government has spoken of stimulating regional economic 
growth and reducing disparities in economic growth as 
between regions. This objective has more often t een stated 
in terms of the well-being of the i ndiv i dual, namely the 
eguali ty of opportunity for all Canadians in ~rhatever-
region they may live. The greates t precision that has 
been given to this goal is the statement that "opportunity" 
means, or includes, the opportuni t y fo r gainful work (i.e. 
the reduction of levels of unemployment i n low-income 
regions), and an adeguate standard of l iving and security. 
(Presumably meaning that personal income must be sustained 
at acceptable levels through economic deve lopmen t and 
social security measures). 

12. Disparities in the Adequacy ot Livin~ Standards. 
The Government of ca.nada reco~ized at the 196a Constitutional 
Conference chat 

"The existence of a Canadian communit} is to 
te found, too, in the concern indivi uual 
Canadians feel for one anotter ••• Canadians 
across the nation now contritute to sustain 
the income of their fellow citizens , wh erever 
they may live. 11 

Also: 

''We believe that the Government of Canada 
must have the power to redistribute income 
between persons and provinces, if it is 
to equalize opportunity across tne country. 
This would involve, as it does now, the 
right to make payments to individua ls for 
the purpose of supporting the ir income levels ••• " 

The Government will go on record at tne 1769 Constitutional 
Conference as believing that one of the otjectivesof 
Confederation is 

" ( Tl: e promotion of) eoual i ty of op oort un i ty . . 
for all Canadians, in whatever rev i o~ tney 
may live, including ••• an adequate standard 
of livin~ (and) security." 

13. It will be noted, in these statemer.ts, that the 
Government has, again, spoken in ~eneral te rms . It has 
sought to avoid the pitfall of se::eming to " guarantee" an 
annual (minimum) income, or of seem1 n~ to su~~est that 
per canita incomes in low-income rep-ions can be "ea ualized" 
with those of h1~her-1ncome re~ion s . 

; I, •• 6 
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Relationship of Regional Disparity 
Question to the Constitution 

14. The Premiers who are pressing hardest on the 
regional disparities issue have not always been clear as 
to what constitutional provisions are called for. The 
one matter upon which all seem to agree is that the 
alleviation of regional disparities ought to be stated as 
an objective of the Constitution. Only Newfoundland and 
Saskatchewan have said that this objective calls for 
adequate economic powers for the Parliament of Canada. 

15. The Government of Canada, in turn, will seek 
to be quite explicit about the relationshin between the 
regional disparities question and the distribution of 
powers. 

"This third objective, like the others, must 
find its realization through the institutions 
which are provided for in the Constitution. 
In this case we must look to the division of 
legislative power between the two orders of 
government, to provisions for effective inter
governmental consultation, and to the protection 
of language rightso 

tiThe Government of canada must be given 
sufficient powers in the Constitution to enable 
it to stimulate and expand the economy, and to 
manage the economy in such a way as to maintain 
high levels of employment. It must have the 
power to co-operate with industry and labour 
so as to maximize the efficiency of the common 
Cana,dian market. It must be able to promote 
growth in all of the sectors and regions of 
the economy, if disparities in income and in 
rates of economic growth are to be diminished. 
It must have the power to redistribute income 
and to maintain reasonable levels of livelihood 
for individual Canadians, if the effects of 
regional disparities on individual citizens are 
to be minimized. The provincial governments 
in turn must have the power to promote and to 
rationalize the development of provincial or 
regional economies, in the context, of course, 
of the interests of other regions and of the 
economy as a whole. They must be able to 
provide an adequate standard of public services 
to their citizens and to support the incomes of 
those who are in need." 

Present Policies and Programmes 

16. It is possible that present programmes designed 
to attack regional economic disparities may come under 
discussion at the Constitutional Conference, or that the 
Prime Minister may have occasion to make reference to 
them in the course of the meeting. For this purpose, a 
summary of the programmes and their magnitudes appears in 
the paragraphs which follow. 

17. The Government of Canada has, for many years, 
played a role in initiating and implementing programs 
des1gnen to stimulate the e~~~crtc growth and development 
of re~ions gnd areas within Canada. The effort has been 
uarticularly marked since 1962. Since then, more than $1 
billion hP~ teen committed to such programs. Of this 
amount, close to $500 million has bee~ committed to the 
four Atlantic provinces. 

-
' ~ . •• ? ·' .... 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

18. The programs are 
(a) those begun since 1962 
(b) those begun since 1962 
Atlantic re~ion; (c) those 

Pro~rams of National Scone 
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in this paper divided i nto : 
that apply throughout Canada; 
that are restricted to the 
that pre-date 1962. 

19. The Area Development Program {ADA). This is 
one of the main instruments used by the Government of 
Canada to assist in the economic expansion of desi~nated 
areas of high unemployment, slow growth and low incomes 
across Canada. There are currently 94 suc h areas (Canada 
Manpower Centre areas, or counties) distributed as follows: 
26 in the Atlantic provinces; )4 in Quebec; 12 in Ontario; 
10 in Manitoba; 7 in Saskatchewan; 2 in Alberta; a nd 3 
in British Columbia. The number of desi~nated areas at 
the time the program was first introduced in Decemter 1963 
was 35. 

20. The pro~ram provides incentives to encoura~e 
manufacturing and proces~in~ industr ies to l ocate , or to 
expand their operations, in areas of low economic activity. 
The main incentives under the current pro~ram are: l) a 
capital development grant of up to one-third of t r ~ cos t of 
new machinery, equipment and buildin~s to a maxi mum of 
$5 millio•n per project; 2) a similar grant for the exnansion 
of an existing facility, provided the cost is in excess of 
$10,000; and J) accelerated capital cost a llowances . These 
benefits are availableto eli~i ble f irms in tbe desi~ated 
areas whose projects were not committed nrior to J uly 1, 
1965. The plan is scheduled to remain in effec t for 
nrojects comin~ into commercial production un to ~arch 31, 
1971. 

21. As of November 30, l 9od, there ~ere a p proximately 
990 active applicatio~s under the pro~ram renrese~tin~ 
proposed capital investments of atout ~L,l~O milli on . These 
projects would create an estimated oO,OOO ai rec t 1ot opport
unities and require federal ~overnme~t i~centives totallin~ 
some $425 million. Fi"'"ures for tne Atla11tic rel7i <.r alon e 
are approximately )OO projects, ~eso million i~ caoital 
investment, 21,000 jots and ~l1C mil liol1 1n incel1tives. 

22. As firm commitme11ts, tne ~over~mert of :Rnada had 
by November 30 last aporoved projects i n a ll te11 Provinces 
involvin~ total i~centtves of more t hal1 ~~00 milllo~ , of 
which approximate!~ ~75 million is ln the Atla~tic re~ion. 
In addition, the federal ~overnme~t ~ad fore"'"ore revel1ue of 
an estimated ~165 million (~)2 million in the Atlal1 t 1c 
proVil1ces) as a result of the tax holiday which WAS t h e major 
part of the incentives program in its first two years, 
from 1963 to 1965. 

23 . As a~11ounced by the Minister of Forestry and Rural 
Development, in the House on Sentemcer 2:, 1 968 , major 
improvements in the existin~ nro~ram will he pron 0sed this 
sprin~ after discuss i ons with the provinces . Tr e nurnose of 
these changes will te to increase t h e effectivenes s of 
these ince~tives i n attractin~ ~ew industr i es to slow-~rowth 
re~ions and 1~ stlmulatin~ the expansion a~ d moderni zation 
of existin g industries. 

24 . The Agricultural a~d rtural Deve lopment Program 
(ARDA). The otject of this program is to make public 
assistance ava1lable 1~ meeti~g the problems of physical, 
economic a~d social adjustment i~ rural areas. It provides 
for the establishme~t of f ederal-provi.,.,cial programs of 
alte~ate land use , soil and water conservation, rural 
developme~t a~d research aimed at allev1at1.,.,g the problems 
of low incomes in rural areas. 

•• 8 
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25. The program has operated under two federal-
provi~cial agreements, the first covering the period from 
1962-65 and the second the 1965-70 period. It is the 
responsibility of the provinces to initiate and implement 
ARDA projects and programs. The federal government undertakes 
to share in the cost (usually 50 per cent) of approved 
projects up to a specified total financial commitment for 
each orovince. 

26. Under these a~reeme~ts, the Government of Canada 
has made available $175 million to the provinces -- $50 million 
in the first agreement and $125 million in the second -- of 
which more than ~37 million is allocated to the four Atlantic 
provi'nces. 

27. Total expenditures under the program are expected 
to be about $73 million by the end of the 1968-69 fiscal 
year and of that amount $12 million will have been spent in 
the Atlantic region. In addition the federal gove~ment 
will have spent under the agreement approximately $25 million 
on the development of comprehensive plans, pilot research 
studies and the ca~ada Land Inventory. 

28. The Fund for Rural Economic Develo 
This program \'las develope o meet, in a compre ensive way, 
the problems encountered in areas of conce~trated and 
severe rural poverty which could not be effectively tackled 
under the more limited approach of the ARDA-type program. 
Under FRED, the Government of Canada ea~ enter into an 
agreement with a province for the joint undertaking of an 
overall development plan designed to increase incomes a.,d 
employme.,t opportunities in a rural area of special ~eed. 

29. A FRED agreement ea~ cover the planning, co-
ordination, implementation And fu~din~ both of standard 
programs operated by various a~encies of the federal and 
provincial governments and of special programs begun to 
meet the ~eeds of a particular area. Costs are shared with 
the provinces. 

30. Four agreements have been signed since the Act was 
passed in 1966, two in Mew Brunswick and o~e each in Quebec 
and Manitoba. They are: 

1) Ten-year programs 

Total Cost 
(ooo) 

1'Tortheast New Brul1swick $90,000 
Hactaquac, r..:ew Brunswick 21,000 
Interlake Manitoba 85,000 

2) Five-year programs 

Lower St. Lawrence, 
Quebec 

Total 

260,000 

~456,000 

Federal Share 
(ooo) 

.$62, 000 
15' 000 
49,500 

212,500 

$339,000 

FRED Share 
{ooo) 

~31,500 
9,500 

27' 500 

86,000 

$154,500 

FRED soending to the end of the 1968-69 fiscal year will 
total ~7.4 million for the two New Brunswick projects, $4.5 
million i., Manitoba and i2.5 million in Quebec. A fifth 
FRED agreeme.,t, covering the province of Pri.,ce Edward 
Isla.,d, is u.,der consideration. 

31. The Ca.,ada !'TewStart Program. This program 
reco$rY'1zes that eco~omic expa...,sio., in disadva.,taged areas 
is hindered by low levels of educatio..., a...,d the lack of a 
skilled labour force. The federal ~over.,me.,t therefore is 
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prepared to undertake in each province, in co-operation 
with the provincial authorities, one pilot research 
project in an area where people have little opportunity 
either for education or for normal employment experience. 
The projects are designed to find ways in which people 
can be introduced to the kinds of skills they require 
if they are to have the opportunity to participate in 
Canada's growth and prosperity. Responsibility for 
conducting a project rests in the hands of a "NewStart 
Corporation" which is specially established for this 
purpose. 

32. NewStart Corporations were created in 1967 
to carry out projects in Alberta, Saskatchewan, Frince 
Edward Island and Nova Scotia. A federal-provincial a~ree
ment was signed in October 1968 for the incorporation of 
a similar project in New Brunswick. Total spendin~ to 
Jv~arch 31, 1969 will be about $4 million, of which half 
will be in the Atlantic region. A sixth a~reement is 
under active nep;otiation with l·.anitoba. 

Atlantic Region ~rograms 

33. The Atlantic Development Board (ADB). This 
Board was established to strengthen the e~onomies of the 
four Atlantic provinces and to improve their rate of 
economic expansion, by long-term economic planning and 
by investments in the infrastructure of the region. The 
Government of Canada has spent, or is co~mitted to spendin~, 
approximately $195 million in the region by the end of 
fiscal year 1968-69. Of this amount, $190 million has been 
committed to building the region's infrastructure, that 
is to say to provide the foundation for expansion. 

34. This expenrli ture on infra2rrtll;ture includes ="55 
million to help the Atlantic provinces JP~rarle the standard 
of their main trunk roads. Other commitments include a 
$1.75 million relocation program for the residents of Bell 
Island, Newfoundland, and a ·~2 million contribution to 
the Sydney (Nova Scotia) steel plant. 

35. The operating responsibilities of the ~oarn will 
be absorbed by the new department responsible for re~ional 
development once the le~islat1on establishin~ the department 
has been approved by .r·arliament. lne responsibilities 
of the Board for advising the vovernrnent on development 
problems and policies for the Atlantic re~ion will be 
maintained in their present form t~rou~h the Jrorosed 
creation of an Atlantic Development Council. 

36. The Cape Breton Development Corporation (DEVCO • 
This is a federal Crown Corporation established in 19 7 
to meet problems created by the decline in the Cape Breton 
Island coal industry. The Corporation has acquiren the 
assets of the Island's largest coal prorlu~er and is operatin~ 
the mines with a view to rationalizin~ pro~uction. The 
Corporation is promotin~ and assistin~ in the financin~ 
and development of new industry in orner to broanen the 
base of the Island's economy and to create employment 
opportunities outside the coal industrv. ~o the en~ of 
1969, the Government of Canada has com;Ditted :~(,7.5 million 
to this programme. 

37. Other .t'rogrammes. In the search for cl evelopment 
opportunities in the re~ion the ~overnment of Canada 
has undertaken a number of investi~ations. These have 
included studies on deep harbours, mineral resources, 
electrical energy, water resources, industrial opportunities. 
For example, the Atlantic Tidal Jower rrograrnmin: 3oard 
was established in 1966 to examine the feasibility of 
exploiting the tidal power potential in tbe ~a~ ~f Funrl~ 

r 
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It is currently carrying on these investigations and to 
March )1, 1969, ~1.4 million will be invested in this 
program. 

~rograms Pre-dating 1962. 

)8. The programs described above are those which 
have been created in the 1960's in an effort to brin~ 
greater regional balance to Canada's economic growth. 
addition, there are several earlier programs concerned 
the development of regions within Canada. 

In 
with 

)9. The .t·rairie Farm Rehabilitation Administration 
(rFRA). This program was introduced in 1935 to promote 
the welfare of .erairi e ap-ricul ture in response to the 
longest and most severe drou~ht in the history of Western 
Canada. Since that time, i 'FRA has acquireti an international 
reputation for its work and expertise in the fields of 
land utilization and water development and conservation. 

40. In terms of land utilization, ~FRA has turned 
approximately 2.5 million acres of marginal and sub
marg inal land into community pastures providing ~razing 
for some 165,000 head of cattle belon~ing to over 6,000 
patrons who pay a daily fee per animal to c.over the 
operation and maintenance costs of these pastures. The 
total cost of this program from its inception to March )1, 
1968 has been sli~htly over ~40 million. 

41. .1:FRA has also been instrumental in the construc-
tion of large irrigation and water storage projects in 
all three Prairie provinces. Close to t 260 million has 
been spent since 1965 on major undertakings of this nature, 
the best kno~m being the South Saskatchewan River Project 
and the Shellmouth Dam and i:'ortap;e Diversion Yroject. In 
addition, some 100,000 individual projects have been 
completed for irri~ation, stock waterinp- and domestic 
supply purposes at a total cost to the federal government 
~r approximately $62.5 million. 

42. The creation of tree shelterbelts has been 
recognized as an important aspect of agricultural 
rehabilitation ever since the inception of FFRA. From 8 
to 10 million seedlings are distributed free of charge 
each year for this purpose to farmers in .r-:ani toba and 
Saskatchewan. The total cost of this program r.as been 
slightly over $2.5 million. 

4). ~T~hTe~~~~~~~~~~~~~~~~~~~ 
{A.J:'PDA). T s Act was passe n to prov de or ong 
term loans to any of the four Atlantic provinces for the 
construction of thermal electric power plants and hl~h 
voltage, interconnecting electrjcal transmission lines. 
In addition, the Act also provides for subvention payments 
on eastern Canadian coal used in electric power production 
in plants located in U'e Atlantic provinces. To date loans 
of approximately $22) million have been approved and by 
the end of the fiscal year some $22 million will have been 
paid to Nova Scotia ann New Brunswick in coal subventions. 

44. The Maritime ~arshland Reclamation Act (~~~A). 
'I'his Act was passed in 1948 to assist the kari time 
provinces in protectin~ anti reclaiming a gricultural lands 
of high potential fertility which are subject to salt water 
intrusions. The federal government si~ned agreements with 
a]l three provinnes in 1949 by which it unciertook to 
accept responsibility for the construction and reconstruction 
of dykes, breakwaters and other works requiren to protect 
the land. The fecieral .rrovernment also undertook to provide 
the necessa.r:y design and surveyine; services. 
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45. A special agreement was sipned in April 196~ 
with the three provinces by which they agreed to assume 
the operation and maintenance of the protective works by 
April 1, 1970 on the understanding that the federal 
government would upgrade them to a satisfactory standard 
before the transfer was made. In addition, the federal 
government undertook to provide on a continuin~ basis 
engineering services to all three provinces for soil and 
water conservation programs which would otherwise be 
eligible for assistance under the ARDA programme. 

46. Total expenditures for this program from its 
inception to Narch 31, 1969 will amount to approximately 
$19.5 million. 

The New Approach to Regional Development 

47. Background. As described in the previous paper, 
existing federal policies and programmes for regional growth 
and development have taken many forms in an effort to spur 
economic expansion in the disadvantaged areas of Canada. 
It is generally agreed, however, that these programmes, which 
were largely developed on an ad hoc basis in response to 
specific problems, have done little to ~et at the root causes 
of regional economic disparities. 

48. The Economic Council of Canada, in its Fifth 
Annual Review, described the situation in these terms: 
11 

••• One might hazard the view that federal policies have, 
on balance, probably prevented interre~ional disparities 
in per capita income from widening ... On the other hand, 
it must be said that there is little indication that these 
(policies) have contributed to a stronger basis for self
sustaining growth in the lagging regions of the country". 

49. The federal government has recognized this 
criticism. It has recognized the importance of dealing 
more effectively with the problem of reducing regional 
economic disparities, in order to promote a more just society 
in a united Carutda, by establishing the new department of 
regional economic expansion. Implicit in this decision is 
acceptance of the fact that broad national policies plus a 
variety of area plans and agencies, however useful individually, 
are not enough in themselves to achieve significant progress 
in reducing regional disparities. That involves more 
fundamental changes in the economic structure of Canada, 
based on co-ordinated federal and provincial planning and 
action designed to meet regional needs. 

50. Philosophy. Three categories of "regional 
disparities" have been identified in discussions with 
provincial governments: 

(1) disparities in public services arising out of 
disparities ln fiscal capacity; 

(2) disparities in the economic growth and development 
of the different regions in the country: and 

(J) disparities in standards of living and, in 
particular, the incidence of poverty. 

51. While these three categories of regional disparities 
are interrelated, the new department will place primary 
emphasis on accelerating the economic growth and development 
of disadvantaged regions, that is to say upon the more basic 
causes of regional disparities. 

52. To the extent to which efforts for regional 
economic development are weak or ineffective, the federal 
government will have to do more to make rl1soar1t1es tolerable. 

cl "' ... -
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In other words, it will have to spend more on transfers 
to the poorer regions, in the form both of direct transfers 
to individuals and as assistance of one kind or another to 
provincial services. It will also be under increasing 
pressure to provide grants to help the poorer provinces 
with development efforts of their own. Those transfers are 
not only a burden to the federal treasury and the national 
economy. They tend to lessen the federal capacity for 
leadership and the federal ability to appeal to the 
Canadian people in a way which will bring the federal 
government closer to the people, enhance federalism 
and secure Canadian unity. 

53· The ideal of regional development is that 
Canadians should have good opportunities to earn their 
living at roughly comparable standards wherever they live 
from sea to sea. This, like all other ideals, is not 
an absolute. It does not mean that opportunities and 
living standards should be equalized at whatever points 
in Canada people happen to live. A good degree of mobility, 
in response to better opportunities in some areas, is 
essential to economic efficiency. But, while concern for 
efficiency rules out the pursuit of absolute equality, it 
is equally true that extremes of inequality cannot be 
accepted in the name of efficiency. 

54. The goal of regional development therefore is 
that economic growth should be dispersed widely enough 
across Canada to bring employment and earning opportunities 
in the slow-growth regions as close to those in the rest 
of the country as proves to be possible without an 
unacceptable reduction in the rate of national growth . It 
must be emphasized that this goal relates to regions. It 
does not mean moving jobs to all the places where people are. 
It does not mean an absence of migration, including some 
migration out of the slow-growth regions. It does mean 
that there must be more new opportunities at some points 
in all regions, so that economic growth ta~es olace mostly 
by movement and change within each region, rather than by 
attrition of some regions. 

55. If priorities could be set on purely economic and 
social grounds, regional development programs would at 
present be concerned almost entirely with Canada east of, 
roughly, Trois Rivieres. West of that, there are areas, 
communities, people in need of help for development. But 
their problems, serious as they are, are secondary to the 
massive problems of unemployment and under-employment in 
eastern Canada. 

56. Politically, however, it is important to avoid 
treating regional development as being purely for the east. 
It would be in the power of Ontario and the four western 
provinces, if they so wished, to do much to offset federal 
programmes for eastern development by engaging in comoetitive 
bidding for industry through incentives and assistance. The 
orogrammes of the new department, therefore, should be 
structured in Canada-wide terms. The operational problem 
will be to do this while putting the actual emphasis of 
effort very heavily in eastern Canada. A rough rule is that, 
if the department performs as it should, something like 
80 per cent of its expenditures will, at least for some 
years to come, take place east of Trois Rivieres. 

57. Programmes. In order to accelerate growth in ways 
that will improve e~ployment opportunities in the slow-growth 
regions, the first thrust of the regional development effort 
must be to encourage more manufacturing and processing at 
industrial centres in the slow-growth regions. The main 
difference between the fast-growth regions and the slow
growth regions - between particularly Ontario and the 
Maritimes - is that in Ontario there have been, and in the 
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Mar1t1mes there have not been, plentiful new employment 
opportunities, in growing industrial centres, for people 
to move to from rural areas. Without these opportunities, 
the people remaining in rural areas are generally too 
numerous and too poor to carry out the basic technolo~ical 
and other changes that are required if ap::riculture, logging, 
fishing and so on are to produce incomes per caPita which 
can now be accepted as adequate. 

58. The best instrument to encourage industrial 
growth is the development grant as presently provided 
through the ADA programme. The grant lowers the cost of 
starting nroduction in a slow-growth area and provides the 
entrepreneur with a known basis for rational calculation 
as to whether the location will be economic. The aim, of 
course, is to encourage production which would not start 
without the incentive but which, once started, will be 
viable without continuing government assistance. 

59. The present incentives programme, by assessing 
relatively small areas according to the severity of their 
unem~loyment and the lowness of their incomes, has excluded 
those communities, within the slow-~rowth regions, which 
have the greatest attractiveness for industry. A regional 
development policy should have the opposit ~ emphasis. It 
can benefit the slow-growth repions most by nroviding incentives 
particularly at those points within the region that have the 
best chance for growth. It is by neopl~ moving into these 
centres that the lar~est improvement in onportunities for 
the region as a whole will be achteven. rhe new department 
intends therefore to provide stronger incentives than are 
available at present for new production at 11 ind.ustrial 
centres" selected by a~reement with the nrovi~ces according 
to certain ~uidelines. 

60. In addition to industrial incentivPs, the provision 
of an adequate infrastructure is essential to tne encouragement 
of industrial g:-rowth in the disarivanta;z~d rep:-i,ms. While 
this is almost entirely a provincial-municipal responsibility, 
the poorer provinces - in the Atlantic re~1on narticularly -
cannot be expected to assume it unairied on the scale necessary 
to provide appreciably faster economic ~rowth. At the same 
time, caution must be exercised on the fed~ral si~e to ensure 
that assistance for infrastructure does not develop into an 
extensive and costly programme that relieves provincial and 
municipal budgets without doin~ much new to encoura~e 
industrial growth. This assistance should therefore be 
confined to those few industrial centres that, on the basis 
of economic analysis by the federal and provincial authorities, 
are recognized as the key points at which major industrial 
development is most likely to take place. Economic nlans, 
expressed in federal-provincial agreements, could then be 
formulated for the development of these centres over oeriods 
of up to five years. 

61. During this phase of concentraticm on industrial 
incentives and on improving infrastructure in industrial 
centres through federal-provincial plan s , no major imnetus 
will be given to the initiation of further comprehensive 
FRED - type programmes for rural a reas. Until this Phase 
is completed, major rura l adjustment pro~rammes are not 
likely to be effective and would absorb resources that can 
be put to better use elsewhere. The one except i on , of 
course, is Prince Edward Island, which i s a special case 
because it is the one major area wh ose main asset i s 
undeveloped agricultural potential. 

62. In Ontario and in wester~ Canada, wh ere the 
application of federal industrial incentives will be much 
less significant, the dePartment plans to ma intain its 
involvement in rural develoPment, at least on the nresent 
scale of PFRA and ARDA. A careful r evi ew of the most e ff ec tive 
directions of r ural development pro~ra~rnes will be undertaken 
in preparation for future policy decis i ons . 

r ,, ..14 
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63. Some new contributions must, however, be made 
soon to the problem of the northern parts of the 
Prairie Provinces. More and more Indians, it is to be 
hoped, will move to live and work off the reserves and 
therefore cease to be direct federal responsibilities in 
a territorial sense. But the problems involved in such 
a transition are still very much a federal concern, and 
they will have an important bearing on the extent and nature 
of federal regional development policy for the Prairies 
region. Consequently, it is important to begin to take 
part soon with the provinces in researching and developing 
broader strategies to help Indian and Metis people 
participate in economic development. 

64. Insofar as the other existing regional development 
programmes are concerned, the decision to wind up the 
IVlaritime Na.rshland Rehabilitation programme has already 
been taken. The federal government does not wish to 
continue the present open-ended loans programme for new 
power projects under the Atlantic Provinces Power Development 
Act. On this point, further negotiations with the Atlantic 
Provinces will be necessary and it should be stressed that 
the federal objective is to develop more effective ways of 
helping the provinces to improve their economic structures. 

65. Scope of Programmes. No one can say precisely, 
at this point, how large an effort should be made for 
regional development. The new department, which will have 
an important research, analysis and planning function, will 
need to assess the regional and area aspects of a very 
broad range of problems and issues, working in close liaison 
with other federal departments and in full co-operation with 
the provinces. In advance of this analysis and planning, 
there is no intention to pre-judge the future scope and 
directions of regional development policy. The positions 
the new department proposes to take, as outlined above, 
are on the basis of experience to date and existing analysis. 
Further experience and analysis may indicate retreats in 
some directions: they may call for major new policies in 
other directions. What is proposed meantime is a substantial 
effort, but it is deliberately structured to avoid entering 
into new, open-ended programmes before they can be evaluated 
and their costs carefully estimated . 

66. This caution does not mean that the new department 
is assuming that a major effort for regional development 
can be made without, in time, large increases over the 
existing levels of expenditure. The prior need, however, 
is to develop, in co-operation with the provinces, much 
better planning and evaluation of development objectives, 
priorities and programmes. It is on that basis that more 
ambitious proposals will be made as experience develops. 
The intention is to mount an effort that, if 1t is serious, 
should extend over a period of the order of fifteen years. 

67 . Federal-Provincial Co-operation. By its very 
nature and scope, regional economic development is a process 
that crosses jurisdictional boundaries and is therefore of 
close concern to both levels of government. This means that 
federal efforts must not and will not be undertaken in a 
spirit of competition with the provinces. They must start 
from the basis of broad federal responsibility for a national 
economy, and through that, for the development of opportunities 
for Canadians from coast to coast. But they must proceed 
through close collaboration with the provinces. Regional 
development cannot be anproached on the basis of rigid 
jurisdictional spheres of action, for that could only result 
in the continuation, if not aggravation, of existing 
1nterregional disparities. 
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68. The need is for closer federal-provincial 
co-operation, both in planning and in implementation, 
than has hitherto been the case in most fields. The 
new department's proposed programmes are being, and 
must be, structured for such co-operation. This will 
be discussed with the provinces before final decisions 
are taken. 

69. In that spirit, the federal and provincial 
governments together can meet the expectations of people 
in disadvantaged regions for a better chance to share in 
the growth and development of Canada as a whole. 
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THIS .DOCUMENT IS THE PROPEHTY OF THE GOVBRNI'"lliNT OF CANADA 

CONFIDENTIAL 

BRIEFING PAPER 

The Constitutional Conference - February, 1969 

AMENDING PROCEDURE AND PROVISIONAL ARRANGEMENTS 

Timing of Discussion 

1. Discussion of an amending procedure started at the 
federal-~incial level in 1927. In October, 1964, the Prime 
Minister and Premiers announced agreement on the Fulton-Favreau 
formula, details of which are discussed in the Appendix to this 
paper. The formula was subsequently approved by the legislatures 
of the nine other provinces but in January, 1966, Premier Lesage 
of Quebec advised Prime Minister Pearson that he intended to 
postpone indefinitely further consideration of the formula. 

2. Various reasons can be suggested for the failure of 
the formula to achieve universal acceptance. Theprocedure for 
adoption of the formula was based on the same premise as that 
contained in the formula itself - that for an important change 
in the constitution there would have to be unanimous approval 
of Parliament and all of the legislatures. The system of 
delegation provided would require the agreement of four provinces 
before it could be used in any particular case. This potential 
rigidity caused concern both among those who feared that it 
would be an obstacle to 11 centralizing" amendments or delegation, 
and those who feared that it might prevent 11decentralizing" 
amendments or delegation. The difficulty of getting unanimous 
legislative agreement, given the constantly changing political 
currents in the eleven jurisdictions of Canada, was illustrated 
by the inability to achieve unanimous agreement on the formula 
itself. 

3. The formula was the result of 37 years of sporadic 
public and governmental discussion of this problem, including 
consideration by federal-provincial conferences in 1927, 1935, 
1950, 1960-61 (meetings of Attorneys General), and 1964. These 
discussions were held in the context of the existing constitution: 
the failure to reach agreement on means for amending that 
constitution i s no doubt one of the causes of the widespread 
desire for a general review of the constitutio~ itself. Th ere 
seems to be little point in t aking up once again discuss ions 
commenced 42 years ago which have failed in the context of the 
existing constitution to achieve any results. 

4. It would appear much more sensible to give priority 
to the review of the substance of the constitution and after we 
have a much clearer idea as to what the contents of the revised 
or new constitution might be we can then discuss much more 
intelligently an appropriate amending formula. For example, if 
we were to adopt a system of concurrent powers in many of the 
key areas in th e new constitution, there might be much less 
need for flexibility in the amending procedure . 

5. The question of 11 provisional arrangements" closely 
parallels that of the amending process. The "provisional 
arrangements .. presumably would be those which \iould provide 
for the adoption and coming into force of a new or revised 
constitution including interim arrangements. Until we have a 
better idea of the concepts to be embodied in the new constitu
tion, it would be inappropriate to consider the method of its 
adoption. If, for example, we are proceeding in the new 
constitution on the bas is of some theory of popular sovereignty, 
as a s ubstitution for the ultimate sovereignty in cons titutional 
matters of the United Kingdom Parliament, we would perhaps 
wish to consider some syst em of referendum for its adoption. 
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If discussions should lead to a conclusion that there should be 
five provincial legislatures rather than ten, would 1t be 
appropriate to make the adoption of the constitution subject to 
the approval of the existing ten? If the Senate is to be 
reformed, we may or may not wish it to have a role in the process 
of adopting the new constitution or amending it. For these 
reasons discussion of provisional arrangements should also follow 
after discussion of the substance of the constitution. 

6. The Prime Minister might therefore make the point 
that he had not proposed this matter for the agenda originally 
because it had not yet been discussed in the Continuing Committee 
of Officials and because the federal government considers it 
more appropriate that this matter be left for serious discussion 
until after the review of the remainder of the constitution is 
much farther advanced. He could, however, mention, in passing, 
various possibilities which we will have to keep in mind with 
respect to the provisional arrangements and t~1e amending procedure. 
Some of these will be examined briefly below. 

Possible Provisional Arrangements and Amendment Procedures 

7. Possible Provisional Arran~ements - These arrangements 
would provide the means for the rep acement of the existing 
constitution with a new or very extensively revised constitution. 
The need for such arrangements would not arise if in the end 
we are only concerned with a few specific changes in the constitu
tion which would presumably be made under whatever amending 
procedure is decided upon. 

8. We could adopt a new constitution by some purely 
Canadian means without any involvement of the United Kingdom 
Parliament. It is unthinkable that the United Kingdom would 
object, and as long as the new constitution is developed and 
promulgated by some process fairly representative of most Canadians, 
it would no doubt be generally acceptable to the Canadian public. 
This kind of procedure would be based on the premise that the 
basic norm of the Canadian constitution is that it now rests, 
not on the "command" of the United Kingdom Parliament, but on 
the will of the ~adian people. Quebec in its proposition 
4.26.48 stated that "ultimate sovereignty rests with the Canadian 
people" . In the federal publication "The Constitution and the 
People of Canada", we refer at page 6 to the maintenance of a 
society "in which the ultimate sovereignty of Canada is to be 
found in the people which comprise it". This attitude no 
doubt most closely corresponds to the general assumption of 
the Canadian people: that is, that if we can decide as to what 
kind of constitution we want, we have every right to adopt it 
without reference to any external Parliament. Popular sovereignty 
of this sort need not be inconsistent with constitutional 
monarchy. The constitutional monarch derives his authority from 
the constitution and laws, and the constitution in turn is 
derived from the will of the people expressed either directly 
through a referendum or through elected representatives in the 
various governments or assemblies. 

9. The adoption of a new constitution by a Canadian 
procedure without any concurrent action by the United Kingdom 
Parliament might however create unnecessary difficulties. 
Quebec in the proposition referred to (supra) implies that there 
should be no action by the United Kingdom Parliament. However, 
until Section 2 of the Colonial Laws Validity Act, 1865, and 
Section 7 of the Statute of Westminster, 1931, are repealed by 
the United Kingdom Parliament, it is strictly speaking the 
law both of the United Kingdom and of Canada that the British 
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North America Act is supreme and that neither Parliament nor 
the provincial legislatures can legislate in any manner in
consistent with that Act except with the sanction of the United 
Kingdom Parliament. This fact might not concern many laymen 
but it would certainly create some difficulties for the judiciary 
who are obliged to uphold the laws of all of the relevant 
legislatures, including that of the United Kingdom. If Canada 
simply announces that it is going to ignore these provisions 
we will have a situation somewhat similar in kind, if not in 
degree, to that which has arisen in Rhodesia where the judges 
have had to decide which system of law to apply. At best, 
the failure to repeal these laws could give rise to troublesome 
litigation. While no one would expect the United Kingdom to 
object to making the necessary repeal (of Section 7 of the 
Statute of Westminster, 1931), and while there would be no 
thought of abandoning a new constitution simply because the U.K. 
did object, nevertheless it would be legally much more correct 
if at about the same time or shortly after we adopt a new constitu
tion the United Kingdom Parliament were asked to make this change. 
This would in no way detract from the fact that the new constitu
tion would be "made in Canada11

: We would simply be tidying up 
some historic relics. 

10. The greatest amount of continuity could be provided 
of course if we asked the United Kingdom Parliament to amend the 
British North America Act to provide for a procedure for the 
adoption of amendments to, or a replacement of, that Act. This 
was in essence what was contemplated in the Fulton-Favreau 
formula with respect to providing an amendment procedure, and 
a draft Act was prepared for passage by the United Kingdom 
Parliament. This would provide the smoothest legal transfer 
of the power to amend or replace the constitution because the 
United Kingdohl Parliament, still technically sovereign in this 
area, would be delegating irrevocably its functions to some 
Canadian agencies such as the Canadian Parliament and legislatures, 
or a provisional assembly, or the people acting through a 
referendum. Without this we would simply have an abandonment 
of its powers by Westminster, and a new Canadian procedure 
unsanctioned by that body which was theretofore recognized as 
having the power to deal with our constitution. In such a 
case the constitutional purist could question the legitimacy 
of the new constitution-making agency, since it would not be a 
direct heir of the previous agency. However, these objections 
are not likely to find much support in Canada as long as the 
new scheme appears to be adequately endorsed by most Canadians 
directly or through their repres·entatives. On the contrary, 
the adoption of a new constitution by use of machinery supplied 
by the United Kingdom Parliament would not be acceptable to 
many Canadians, and would be a matter of indifference to the 
others. The appearance of continuity could perhaps be maintained 
by having the United Kingdom Parliament provide that its repeal 
of Section 7 of the Statute of Westminster should come into 
effect when the Governor General of Ctinada has advised Her .Najesty 
that a new constitution has been adopted by the people of Canada, 
and when Her Majesty has made a suitable proclamation to that 
effect. This would tie the British participation to a small 
revision of one of their own statutes but it would carry with it 
an implicit recognition of legitimacy of t he new constitutional 
structure in Canada. 

11. As for a suitable means for the adoption of a 
constitution in Canada, various possibilities exist. We could 
base it on the agreement of all governments. Conceptually this 
has difficulties if our primary concern is the expression by 
the constitution of the popular will. Governments should be 
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created by the constitution and the constitution by the people. 
Politically, this also creates difficulties because experience 
has shown that it is very difficult to get unanimous agreement 
among all governments at any one time on any given matter. A 
variation would be to require the unanimous approval of all 
legislative bodies but many of the same criticisms apply here. 
The political problem is even more acute at the level of 
submission to the legislatures, as our experience with the 
Fulton-Favreau formula has indicated. This is not to say that 
governments and indeed legislatures should not be heavily 
engaged in the process of devising a new constitution, for it 
is they who have the most expertise and experience. 

12. For ultimate adoption of the constitution, however, 
we may wish to consider seriously having a referendum. Conceptually 
this would be most consistent with the notion of the ultimate 
sovereignty of the people which has been suggested by the federal 
and Quebec governments . A variation on this procedure would 
be the use of a constituent assembly to which the public would 
elect representatives in order to adopt a new constitution. 
The purpose of such an assembly would presumably be to debate 
the details of a constitution and this perhaps may better be 
done by a body such as the Constitutional Conference and its 
associated committees because it is here that the combined 
expertise and experience can best be applied. 

13. Possible Amending Procedure - Because this matter can 
better be dealt with once we have developed the substance of a 
new constitution, it is only possible to speculate as to various 
possible formulae. 

14. We could, of course, try the Fulton-Favreau forumula 
once again since it was the first amending formula after 37 
years of discussion to achieve at least the approval of the heads 
of all governments. However, the rigidity of that formula did 
not commend it to centralists nor, apparently, in the end, to 
decentralists either. Conceivably in the context of a new kind 
of distribution of powers it might be acceptable but it is 
premature to make that judgment. 

15. Moreover, we must keep in mind that in that formula 
the amending procedure was tied to a system of delegation. (See 
the Appendix for details.) We may wish to review our position 
on delegation. For example, the technique as provided in the 
formula was cumbersome, but if it were modified to permit 
delegation to or from individual provinces it could be used to 
further special status and the implication of that would have 
to be considered. 

16. Since the Fulton-Favreau formula did, however, achieve 
a fair measure of support or acquiescence, it may provide the 
basis for further development. Instead of requiring the 
unanimous consent of all legislatures for important changes, 
we could simply require the approval of all governments which 
history shows us is at least possible to achieve on occasion. 
As a variation, we could leave it to each province to decide 
in what way it would signify its assent. A more drastic variation 
would be to apply the procedure permitting certain amendments 
by the consent of two-thirds of the provinces, representing at 
least 50 per cent of the population, to a wider range of subjects 
including most of the distribution of powers except for things 
such as language, education, and the bill of rights. If any 
form of special status is to be contemplated, we could combine 
this latter procedure with the right of Quebec, or perhaps 
any other province, to nullify any federal law made pursuant to 
any such amendment bearing on matters such as "property and 
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civil rights 11 • Another possibility would be t o r equi r 8 th e 
consent of all provinces in at least three o u t of t he -~o'..lr 
Senate divisions, with at least one province i n th e four t h 
Senate division also consenting. This woul d p r ovi de a ve t o f or 
both Ontario and ~uebec. 

17. Another possibility would be t he use of a r eferen d u m. 
In Australia, for example, amendments r equire t he approval of 
one or both the Houses of the Commonvrea l t h Parli a ment p lus the 
consent through a referendum of a major ity of voter s i n e ach 
of a majority of the states and an overa ll national ma,jority . 
Although even this procedure is not easy t o use - about five 
amendments have been adopted out of 23 or 24 attempt ed - some 
very major changes have been made in t he Australi an consti tution 
through this means. This might provide a means of effccti nt; 
necessary changes and avoidinG obstructions by ~overnments wi t h 
vested interests in the status quo. The conceptual basis fo r 
the use of the referendum would be the same as no t ed above with 
respect to the adoption of the constitution. 

18. In any event, it is too early t o d~scuss seriously 
the details of an amending formula. It may be useful to sugges t 
these various possibilities in a general way without exploring 
them further at this time. 

19. Interim Amendments - The quest ion may arise a~ t o 
whether we can make any amendments to the exis t inr· con:sti tution 
during the course of what may be a very prolon~ed const i t u tional 
review. It can be argued that certain matters - perhaJ.!s t h e 
spending power or the taxing :power, for exar:1ple - re~n.ire ear ly 
cnange and should not have to await th e .:..nev i tCJ.u l 0 ~t.:la;;T..; 
involved in the review proces~. 

20. The appropriate answer to thi s 1 11e .... tion Houlu a _dJear 
to be that if any such amendments are r equir ea, we o.:>noul d use 
the existing methods of consti tutior~al amendment. iilly '11 ternat i ve 
would require the development of a new constituti onal amen d ment 
process and for the reasons set out at tl1e oe r ;im1in~: or thi s paper 
it seems futile to try once ae;ain to achieve S'J.Cb a forrnula 
in tbe context of the existins constitution . 

21. In referring to the existing auending- :pr ocedure , we 
should avoid conceding that Wlanimous provi11r~rl.l at-.reem~nt is 
required for any kind of amendment. I t i:::. t r u e that the .Ful ton
Favreau formula would have required such a[reement anu it i s 
also true that the acceptance of· that fo r mul a by the federa l 
government was in part no doubt predicated on ~he ass umpt i on 
that no significant amendment would nm-1 be .sou~:b t under the 
existing procedures without Wlanimous ar~reement . nevert he l e s s , 
it must be kept in mind that the Fulton - Favreau formula , while 
requiring unanimous consent, also provided for Jele ~~:ati on which 
was intended to provide a measure of flexibility in an o t herwi se 
rig id system . We therefore are not committed to a re~uirement 
of unanimous consent under any circumstances tut onl y i n t h e 
context of that formula. Moreover, consent to t hat formul a was 
given on the assumption that all other ~overnm ents and l e~islative 
bodies would find it ace eptab le. 1tiben the i'ormul a fai led to 
achieve universal approval our commitment to it should be regar ded 
as having ceased. 

22. The existing amending procedures could be us e .J for 
a piecemeRl introduction of desirable changes ~n t ne consti tution 
as we develop them. For example, we c oul d use lt to adopt a 
new charter of human rights. However, t h is confl icts with cur 
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general approach in favour of a systematic and overall review. 
We should therefore regard any interim amendment, unless it is 
relatively minor in nature, as being undesirable and inconsistent 
with the systematic revision of the constitution. Only in the 
most extreme cases would it appear to be justifiable. Otherwise, 
all other amendments should be withheld until such time as 
we can clearly see that no new or significantly revised constitu
tion is possible of achievement. 

23. Conclusion - Our approach should therefore be that 
we do not think it useful or advisable to discuss either 
provisional arrangements or amending procedures at this time. 
If interim amendments are absolutely necessary, \'le can make 
use of the existing procedures. 

24. Also, in talking hypothetically about future discussions 
of the amending procedure and provisional arrangements, we could 
mention some of the foregoing possibilities as worthy of considera
tion to see what reaction might be forthcoming. 
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1. 

2. 

AJ!PENDIX TO 
BRIEFING .PAPER 

The Fulton-Favreau Formula 

The Formula as approved by the heads of all governments in 
October, 1964, provided as follows. 

Amendment Procedures 

(1) Amendments generally affecting provincial legislative 
or executive powers, provincial property, or the use 
of French or English required approval b y Earliament 
and all legislatures. This probab ly app l ied both to 
additions to, and subtractions f rom, p rovincial 
legislative power. 

(2) Amendments similarly affecting one or mor e, but not 
all provinces, required approval by l>arl iament and the 
legislatures of the affected provinces. 

(3) Amendments relating to education otl1er than 
in Newfoundland required approval by .f-arliament and the 
legislatures of all the other _provinces; tl10se re lat i ng 
to education in Newfoundland, approval by ?ar liament 
and the legislature of Newfound land . 

(4) Parliament could by itself amend th e Constitution of 
Canada relating to the federal executive and the Houses 
of Parliament, except with respect to a variety of 
matters such a s the requirements of annual se~sions 
and periodic elections, and the a l locat ion of membership 
in both Houses. 

( 5 ) Provincial leg islatures would continue t o have exclusive 
jurisdiction to amend provincial cons t itutionc . 

(6) Gen erally, all other amendments (inc ludi nb mos t or all 
of the exceptions referred to in (4) (s upra) , could be 
made by Parliament plus t he l ebislatures of two-thi rds 
of the provinc es representint; at le !':u:J t f ifty 1~er cen t 
of the population. 

(7) The power of the United Kinf,dom ~arliament t o amend 
the Canadian Const itution was t o be terminated. 

De legation Procedures 

(l) Parliamen t could enact laws app l icaule in con sent ing 
~rovinces with r espec t to provincial matters of S. 92(6) 
(prisons), S.92(10) (local works and undertaki nss ), 
S . 92(15) (property and civil rihhts) and 6 . ~2(16) 
(matters of a l ocal or pri vate nature) if at leas t f our 
provincial l egi s latures consented. (If the nature of 
t he matter was such that it rel a ted to fewer than four 
provinces , ~arliament could so dec l~re and only the 
consent of t he relevant province or provinces woul d then 
be needed.) 

(2) A l egislature could enact laws with respect to any 
federal matter, with the consent of ~arliament and if 
at least t h ree other provinces s.lso enac t ed similar laws . 

( 3 ) Consent could be revoked , terminatinE the delegation , 
though a provincial- to- federa l de l ecation would be 
terminated only as it applied to the revoking province 
and not with respect to the app l ication of the federal 
law in other provinces which nad not r evokea their 
consent . 

• • • 2 
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After this formula was approved by the Prime Minister and 
Premiers, it was submitted to and approved by all provincial 
legislatures except that of Quebec. On January 20, 1966, 
Premier Lesage in a letter to Prime Minister Pearson 
indicated doubts about the way the formula would be inter
preted, said it had "caused some anxiety in Quebec", and 
referred to other developments which might affect the 
adoption of the formula. He said that "in the circumstances, 
the Government of Quebec has decided to postpone indefi
nitely the consideration of the proposal for constitutional 
amendment". 
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THIS DOCUMENT IS THE PROPERTY OF THE GOVERNMENT OF CANADA 

Confidential 

BRIEFING PAPER 

The Constitutional Conference - February, 1969 

~:ECHANISr.iS OF F~DERAL-PROVVJCIAL RSLATI0:'·TS 

1. The Constitutional Conf~rence of 
February 1968 decided to inclu~e " hechantsms o~ 
Federal-Provincial Relations" amon~ the six subjects 
it was agreed should be examined. This question is 
a perennial one at federal-nrovlncial con~erences, 
and has given rise to a good deal of concern an0 
sometimes controversy. The premiers speak 0f 
federal-nrovi~cial consultatioD in fai rly ~en~ral 
terms, but the subject usually arises i n connection 
with tax-sharing and fiscal arran€'ements, sharec'l 
cost programmes, and federal !'ro.t<ramr.1es which '1ave 
a direct influence upon relaterl orov incial nrofra~~es. 

2. The Tax Structure Co~mittee ~lso has 
concerned itself with this question in the fiscal 
an~ econoMic fields: in its terms of reference, 
approved by the Federal-Provincial Conferen~8, this 
Committee was called upon to study "Intergovern~ental 
Liaison on Fiscal a~d ~conomic Eatters". Pursua~t 
to these terms of reference, and with the concurrence 
of the provincial representat ives, the Ca~a~a Deoart~ent 
of Finance commissioned the Institute of In~ergovernrrental 
Relations at Queen's University to do a study o~ this 
subject, and the Institute's report was sub~itten in 
October 1968. The two concludin~ cha~ters have ~een 
distributed to all t'le mel!'.bers of the 'I'. S. C., with a 
covering note from the ~inister of Fina~ce pointine out 
that "the release of this report caDnot be taken t o 
imply acceptance by the Government o~ Canada ~f any 
statements, conclusions or proposals contained in the 
report". While the report has not been released to 
the public, reference may be made to it in the co•lrse 
of the Constitutional Conference, and conseque~tly an 
appreciation of its contents r1ay be helnful. A S'l.:nrrary 
of the conclusions and recom~en~ations is attached as 
Append! x "A". 

J. The nurpose of this b~iefinp naper is 
not, however, to make conc r ete rec om~endations with 
respect to the mechanisms of f eder a l-provinc i al 
relations, but rather to examine 

(1) the relationshin between the Constitut io~ 
and mechanisms fo~ federal-provincial 
relations, 

(2) the present machinery fo~ federal -nrovincial 
consultation and its weaknesses, 

(J) the problems which arise because of nrovinoial 
attitudes to federal-nrovincial co~sultations, 

! '. 
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(4) the pro~lems which arise because of the feneral 
approach to intergovernmental consultation. 

The briefing paper will conclude with a suggested preliminary 
position which the Prime Minister might adopt in d1scus~1ng 
"mechanisms of federal-provincial relations". 

Relationship 3etween the Constitution ani 
~echan1sms for Federal-Provincial Relations 

4. There are probably four reasons this 
question has been placed upon the Agenda: 

(1) because most provincial governments tend generally 
to think in ouerational rather than in 
constitutional terms, they attach a good 
deal of importance to federal-provincial 
consultation: 

(2) there seems to be an intuitive if not an 
explicit recognition on the part of 
provincial govern~ents that the list of 
concurrent or·overlapping federal and provincial 
powers is bound to be large in present social 
and economic circumstances, and that in 
consequence the need for intergovernmental 
consul~at1on will tend to grow; 

(3) similarly there is an tmnlicit recognition 
that even in the exercise of exclusive powers 
the federal government is bound to affect the 
programmes of prov1nctal governments; 

(4) it is acknowled~ed that the occunancy of tax 
fields by the federal ann provincial 
governments is now so great as to call for 
some attemnt to reconcile competing priorities 
in determining the rate of growth of the 
government sector. 

5. Th~ Position of the Provinces. The 
nrovincial governments which have submitted constitutional 
propositions in respect of the "mechanisms of federal
provincial relations" have suggested that "the written 
Constitution should recognize intergovernmental consultation 
and cooperation as an essential element in the efficient 
administration of the Federation" (Ontario). Quebec 
has recommended constitutional provision for "an annual 
conference of union and member-state heads of government••; 
Ontario has suggested "provision for a permanent 
intergovernmental affairs secretariat": and Quebec 
has suggested that "the Constitution should provide for 
reaching intergovernmental a~reements which would be 
constitutionally bindin~ on all subscribing parties and, 
in any case of conflict, could be internreted by the 
Constitutional court". Provincial renresentatives on 
the Continuing Committee have tended to support views 
a long the line of these three propositions, though some 
of them have reservations about the establishment of a 
permanent secretariat. 

6. On soecific matters the Govern~ent of 
Quebec argues that "the Constitution sho~ld provide for 
the establishment of a standing inte rgovernmental 
commission on taxation ... to prepare taxation arrangements 
for set periods" (see briefinp naper on "Provincial 
Taxine; Powers"). 
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The same government has proposed 
"The economic policies and their fiscal, 
monetary, trade and other components should 
normally be arrived at by a continuing and 
systematic consultation and consultation by 
member-states and the federal government: 
they should be implemented by all governments 
acting in concert each tn its own area of 
constitutional jurisdiction." 

These excerpts give some of the flavour of provincial 
attitudes toward intergovernmental consultation: 
Appendix "B" contains the propositions which have been 
submitted on this subject. 

7. The Federal Position. The federal 
government's general position has been stated in 
Federal ism for the Future : 

"We question whether it is any longer 
realistic to exoect that some neat 
compartmentalization of powers can be 
found to avoid this . Instead we suspect 
that the answer is to be found in the 
processes by which governments consult 
one another and by which they seek to 
influence each other before dec isions are 
finally taken. This remedy has been 
prescribed so often as to appear commonplace. 
But there is much to be done even in coming 
to understand the processes of intergovernmental 
influence, to say nothing of perfecting the 
machinery by which intergovernmental c onsultation 
takes place. Nor will we find the "participation" 
of provincial governments in federal government 
decisions, and vice versa, to be an easy 
answer to the problems of consul tation. The 
federal government must remain responsible 
to Parliament, and the provincial g overnments 
to their legislatures: federal-provincial 
conferences must, it se ems to us, occuuy 
themselves with the art of infl uence rather 
than the power of dectston-makine- ." 

8. In meetin~s of the Continuing Com~ittee 
federal officials have tended, quite un officially, to 
take a sympathetic view of the proposal that the 
Constitution provide for a federal-provincial conference 
of first ministers, and for annual meetings of t hat 
conference. However, the federal delegati on has 
questioned the wisdom of attempting to ~o f u rther than 
this, for fear of introducing rigidity in the structure 
of federal-provincial consultation and f or fe a r of 
imposing an unnecessary restriction upon the federal 
and provincial governments in futu re decisions with 
respect to Cabinet portfolios and int ernal organization. 
Provision in the Constitution for the Federal-Provincial 
Conference woul d be based u pon the a ssumption that it 
would not have any powers beyond consultation: it woul d 
not limit in any way the legislative powers of Parliament 
or provincial legislatures, or their use . 

The 1'1achinery of Fed er a l-Provincial Cons ulta ti on 

9. The machinery for f edera l-orovincia l 
consultati on i s surprisin~ly e xtens ive an~ c o~plex. 
It consists of s ome 170 federal-provincial a nd 
interprovincial bodies, a t last invent ory, most of which 
meet r egularly once a yea r. The :mos t 1moorta:1t of 
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these is the Federal-Provincial Conference of 
Prime Ninisters and Premiers, and the Constitutional 
Conference made up of the same Ministers. Also 
concerned with overall government activity is the 
Committee of Ministers of Finance and the Tax Structure 
Committee. Most Ministers of programme departments 
also meet regularly in committee, usually in federal
urovincial meetings (Health, Welfare, Hannower, Labour, 
Agriculture, etc.), but occasionally in interprovincial 
~eetings (Education). · 

10. The ministerial conferences usually 
are served by com.mi ttees of Deputy r·:inisters or experts: 
examples include the Continuin~ Co~mittee on the 
Constitution, the Continuing Committee on Fiscal 
and Economic Hatters, the Deputy t·':ini sters of Health, 
the Deputy Ministers of Welfare, etc. In addition to 
these top-level committees there is a wide range of 
sub-committees and technical committees, ranging from 
the Canadian Association of Administrators of Labour 
Legislation through to the Committee o~ Caribou 
Preservation. A complete inventory of intergovern~ental 
machinery is attached as Appendix "C". 

11. The secretariats to federal-provincial 
conferences and committees are almost always nrovided 
by the Govern~ent of Canada (usually by the nro~ramme 
departments concerned). In three instances, -however, 
secretariats were established after first obtaining 
provincial concurrence: the secretariat to the 
Constitutional Conference, the secretariat to the 
Tax Structure Committee, and the secretariat to the 
CoMmittee on Financial Institutions and Securities 
Regulation. The only permanent an~ independent 
secretariats are those serving interprovincial 
conferences - the Council of Ministers of Education -
and quasi independent bodies - the ~esources Ministers 
CounciL 

12. Not all federal-provincial comrr.ittees 
have been established through the auspicies of the 
Federal-Provincial Conference of First Ministers; 
indeed most of the ministerial comMittees and the 
con1mittees of officials which serve them Nere established 
by the ·programme ministers themselves. Noreover, a few 
of them operate almost as quasi, independent associations -
as professional orc;anizations or special interest .~roups -
even though they serve as vehicles for intergovernmental 
consultation. ~xamples include the Canadian Council of 
Resource Ministers and the Rines ~inisters Conference. 
SoQe of the committees of officials operate as advisory 
councils to federal ministers - notably the Dominion 
Council of Health - and include members who are not 
representatives from the federal or provincial 
~overnments. There are also some i~portant 
interprovincial conmittees, startin~ with the 
Premiers Conference and ranging through the r':inisters 
of Education, the Prairie Economic Council and the 
Atlantic Preniers Committee. 

13. A number of wealmesses are aT)parent in 
this intergovernmental machinery. Perhaps the most notable 
is the rel ative lack of integration as between the 
Federal-Provincial Conference of First Vinisters and 
the other ~inisterial conferences and the officials' 
committees Nhich serve them. A good many ministerial 
conferences, indeed, do not refard the~selves as 
co~mittees of the Federal-Provi~cial Conference. It 
i s left to individual g overnments to har~onize the 
vi ews expressed by their ~inisters at t~e several 
~ederal-Provincial Conferences a~d Corr.~itte e s; a~d 
this is not always fully achieved. Secondly, secretarial 
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arrangements generally are provided on a quite infor~al 
basis by the federal departments concernen, with the 
result that federal-provincial committees often a~pear 
to be dominated by the Government of Canada, and with 
the further result that the arrangements often leave 
something to be desired. In particular, agendas and 
briefing papers (if any) frequently are not sent to 
provincial governments sufficiently in advance. and 
administrative arran~ements for the meetings have 
sometimes been rather casual. 

14. However, the princioal problems of 
federal-provincial liaison find their roots not so 
much in the machinery for consultation, but rather in 
the attitudes and expectations which prevail in respect 
of the processes of federal-provir.cial c onsultation. 
This is the subject of the next two sections of the 
paper. 

The Nature of Consultation: The Problem of 
Attitudes 

15. A good many of the frictions in 
federal-provincial relations can be attributer. 
to misunderstandings as to what is meant by 1ntereovern
mental consultation, differences over i·rhat ouf'"ht to 
be expected of such consultation, and confusio~ as to 
when and how federal-orovincial consultations ou~ht 
to be undertaken. This is not to SUf"P.'est thg.t 
intergovernmental liaison in Canaia has been ineffective, 
or that it is fraught with fricti on : in fact, ~nornous 

progress has been made in the past 1eca~P.. It nonetheless 
remains that federal-provincial consultA.tton is 
not meeting provincial expectati ons . 

Provincial Attitudes re Consnlta.ti0n 

16. By and large the rr()V'in~ial r-overn'Tlents 
have an idealistic, even a ~implistic v iew of the 
objects of consultation. They exnect t he federal 
government to consult the crovince s ~efore it t~kes 

any actions which will affect them, and they sn~eti~es 
seem even to expect that the Government nf Cana~a will 
be bound by any orovincial consenE:us 1·:r , 1~h e"TJerves frof.l these 
consultations. These expectations obtain not only with 
respect to the initiation of shared-cost programmes, but 
also with respect to the a~~recat~ lev~l of certain 
federal taxes, and some federal PX~enrliture orn~rammes, 

such as economic development mea sures li~e ADA. To 
understand the nature and the extent of orovincial 
disillusionment over the mechanis~s of fe~eral-
provinclal relations one must unrierstan:'l both these 
expectations and what lies behind th~m. 

17. "Provincial consensus" ~nd the federal 
government. The provincial ~overnments see~ not to 
distinguish, when discussln~ f ederal- pr ovincial 
consultation, between matters which lie within the 
exclusive jurisdiction of the provinces, matt~rs in 
respect of which there is concurrent jurisdiction, 
and matters which lie i'~i thin federal juri sdi cti on. 
The result is that the understandable indi~nation 
over the unilaterial use by the feneral ?.overnment 
of its spending oower to start programmes which lie 
within provincial jurisdiction tends to he carried 
over into policies and pro~ram~es Khich clearly lie 
within federal jurisdiction. The su~testion, albeit 
implicit, that the federal govern~ent has an ~bli~atior. 
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to consult the provinces in respect of such matters 
as monetary policy, for example, in turn arouses 
federal indignation. Some greater clarity of thinking 
as to when there is an obligation to consult and when 
it would simply be desirable to consult, and some 
greater clarity as to the circumstances under which 
the federal government ought to be bound by the 
representations of the provinces (e.g. shared-cost 
programmes), would do a great deal to resolve some 
of the present misunderstandings. 

j8. Confederalism versus Federalism. When 
the provinces argue that a federal-provincial 
conference or committee ought to be able to make 
a "decision" which will be binding upon the Government 
of Canada, they seem to be thinking of Canada as a 
kind of "confederal state" in which member-states 
are able at intergovernmental conferences to enter 
into binding agreements. An example of this confusion 
is the suggestion on the part of certain Premiers 
that the ~leged failure of the federal_ government to accept 
the conclusions reached by the Tax Structure Committee 
(the provincial members of the Committee) represented 
a breach of faith on the part of the Government of 
Canada. It would be helpful if the provinces came to 
understand that a decision of the "member-states" as to 
how Parlianent ought to exercise its jurisdiction can 
have no binding force. 

19. The Federal-Provincial Conference versus 
Parliament. A related misapprehension on the part of 
certain premiers is the tendency to believe that the 
federal-provincial conference can make decisions which 
will be binding upon Parliament. In fact, of course, 
all a premier or Prime Minister can do at a conference 
is to undertake to recommend a certain course of action 
to his colleagues and to the legislative body to which 
he is responsible - a fact which should surely be 
recognized after the Fulton-Favreau difficulties. This 
misconception as to the role of federal-provincial 
conferences is more understandable, on the other hand, 
when one considers the nature of most provincial 
governments in Canada - majority governments which have 
been in power for years, a tradition of strong oremiers, 
a history of relatively weak politicians in the 
legislatures, relatively homogeneous provincial 
interests, etc. 

20. Lack of Understanding as to how the 
Federal Government Operates. Provincial politicians 
tend to think of Parliament and the Government of 
Canada as being similar to their legislative bodies 
and government s. They don't fully appreciate the federal 
character of the Cabinet in Ottawa; they have little 
apprec1at1on·of the confi1ct1ng for ces which must ce 
reconciled in reaching a decision; they have no-fe~ling for 
the ccmplex1ty and the'soale of the processes of 
polic~ formulation in tne Government of Canada; and 
they cannot conceive of the hetero~eneity of the 
federal bureaucracy. The result of all this frequently 
is a misunderstanding of the federal government's 
motives: unwillingness to make a binding decision at 
a federal-provincial conference is regarded as 
"unco-operativeness": the search for solutions which 
will reconcile Canada's conflicting interests is looked 
uoon as muddy thinking; and the failure to harmonize 
federal oolicies so as to maximize the results in each 
region of Canada is looked uoon as a failure to 
recoenize the interests of the several re~ions. 
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21. The Assumption "No Political Problems 
in Ottawa". Some of the attitudes and the demands 
of nrovincial ministers and .officials suggest that 
they look upon Ottai'la a:s a place where poll tioal 
considerations are or ought to be absent. The 
political pressures upon Parliament, for exaMple, 
to start new shared-cost programmes often seem to 
be forgotten; and the expectation that federal politicians 
will raise enormous sums of money to be paid 
unconditionally to provincial e;overn.11ents, thus 
enabling provincial politicians to "take the credit", 
reveals a simplistic faith in the political purity of 
the Parliament of Canada. These attitudes, like others, 
may be postures assumed for bargaining purposes; on the 
other hand it does sometimes seem that they are the 
consequence of looking upon the Government of Canada as 
a kind of "father figure" . 

22. Operational Implications of Consultation. 
Another problem in federal-provincial relations is that 
provincial ministers and officials frequently have not 
thought through the implications of their demands for 
consultation. They seem not to take into account the 
respons1tility of the government to inform Parliament 
first of its policy decisions~· they are not fully aware 
of the need for Cabinet secrecy or Cabinet solidarity 
even where discussions with the provinces are involved; 
they have no conception as .to how federal policy · 
formation and execution oould be paralysed by the 
kinds of consultation which are suggested - an example 
is monetary policy; and they seem to have no appreciation 
of .the amount of time which would have to be spent in 
·consulting with the provinces if all _the provincial 
expectat1ons ~ere . to be realized. 

2). The Assumption of "~o ~eciorocity". 
Proviucial governments seem frequently to i e nore the 
implication that if the federal government ou~ht to 
consult the provinces in resnect of natters which are 
within the exclusive jurisdiction of Parliament, the 
provinces ought to consult the federal ~overn~ent in 
respect of matters which are within·the excl11sive 
jurisdiction of the legislatures. Exa~ples abouTid: 
many provinces want a voice in monetary oolicy but 
they would be horrified if the Govern~ent of Canada 
asked for a voice in education policy; the provinces 
generally think they ought to be able to tell the 
federal ~overnment how high its income taxes ought to 
be, but they would regard any federal sue~estions 
concerning the level of gasoline taxes as an invasion 
of their jurisdiction; most provincial e;overnments 
feel free to comment on the level of social security 
payments, such as family allowances, but they would 
resent bitterly any federal comnents unon the level of 
their social aid payments; and the demand for federal
provincial discussion on "priorities" seems sometimes 
to suggest that only federal expenditures ought to be 
examined. 

24. fl":i staking "Handouts for Harmony". There 
is an unhappy tendency for ~~~Y preniers to reduce 
every federal-provincial disc ussion to a demand for 
more money from the federal eovern:nent, and., if the 
money is not forthcoming, to char1:e that the Goverm1ent 
of Canada is embittering federal-nrovincial relations 
and balkanizing the country. The-More oositive and 
far-reaching objectives of federal-~rovincial consultation, 
such as the revision of the Constitutio~ or the 
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harmonization of fiscal nolicy, are not of first. 
iftterest to the rremiers~ it seems. 

25. Provincial Homework and Provincial 
Proposals. Another reason for provincial misunderstandings 
of the nature of the consultative orocess is the failure of 
most provincial government·s to do -their own homework 
and to come up l'Ti th their ol'm proposals. The consequences 
of this assume many different forms. One is that 
provincial ministers or officials do not understand 
the central issues involved in questions under discussion, 
and therefore regard "federal consultations" as having 
been inadequate. Another is that advance notice of 
federal proposals is demanded to enable provincial 
officials to develop a provincial position - that is to 
say "provincial positions" take the form of criticisms 
of federal proposals. Still another, and probably the 
most serious result is the tendency for ministers to 
accept uncritically and repeat with conviction 
generalizations which cannot be supported by an objective 
examination of the facts. Evidence of the failure of 
most provincial governments to invest enou~h effort in 
federal-provincial relations is not hard to find: a 
large proportion of the provincial propositio~s with 
respect to the Constitution, witn the notable exception of 
Quebec and New Brunswick, are really quite superficial; 
only Nova Scot1a and Quebec submitted any positive 
proposals when fiscal arrangements were being discussed 
during 1965 and 1966; indeed, the great bulk of provincial 
proposals tend to take the form of requests for increased 
federal aid to provincial governments. 

26. Ottal'ra as the "bete noir". Related to 
the tendency of provincial governments to wait for 
federal proposals in order to criticize them, is their 
tendency to blame Ottawa for all of the provincial 
failures. If provincial governments must raise their 
taxes it is because Ottawa has failed to transfer 
enough fiscal resources to them. If housing is 
inadequate, it is due to the federal Rovernment's 
lending policies. If provincial welfare program~es 
are inadequate, Ottawa ought to increase its contributions 
or alternatively turn over to the provinces full 
resnonsibility for social security neasures. The 
consequence of this tendency is not only to exaggerate 
federal-provincial frictions, but also to convert 
federal-provincial discussions fro~ dialo~ues concerning 
the best ways to solve the diverse problems of a country 
in which there are diverse interests, into a confrontation 
between the federal-government on the one hand and the 
provinces on the other. 

The Approach of the Govern~ent of Canada to 
Federal-Provincial Consultation. 

27. These are some of the provincial 
attitudes which will have to be recor-nized and 
re-examined by the provinces if inter~overnmental 
co!'lsultation in Canada is to be improved. Concurrently, 
the federal government must examine its shortcomings 
in its approach to federal-provincial relations if 
it is to contribute to this end. 

28. The Snendin..:-: Po1-rer and The Taxing Pmrer. 
It is difficult to sxag~erate the effect upon 
federal-provincial relations of differences of opinion 
concernine the feneral snendin~ power and the federal 
tax:ins- po1·~er. f.tini sters and officials in Otta1·m have 
co11sinered it aunro~)ria te to use the snenclin[ nower w·here 
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"the national interest" was seen to attach to some 
field of nublic policy. Little attention was paid to 
the de fadto . effect ~pon the .prpv1nc1al ~governments 
and· their constitutional powers. The result has 
been an accumulation of resentment that now seems 
likely to be overcome only by some limitation on 
the right of the federal government to use its 
spending power (if not the limitation or elimination 
of the spending power itself). 

29. As for the federal taxing power, it 
is equally difficult to over-estimate the profound 
misunderstanding on the part of the provinces as to· 
the extent of the federal government's taxing powers, 
relative to those of the provinces. It is an accepted 
provincial gospel that the Government of Canada has 
unlimited taxing powers and unlimited borrowing powers, 
and that only perversity on the part of federal 
politicians prevents the sharing of this good fortune 
with the provincial governments. Not enough effort 
has been made, over the years, to dispel these 
mistaken notions, through a detailed review, tax 
field by tax field, of the potential for greater 
federal or provincial occupancy, and the reasons for 
a dominant federal position in certain of them. 

30. The Heritage of Past ~ !stakes. Related 
to this first point, is the effect upon current federal
provincial relations of the mistakes of the uast. One 
need refer only to two or three examples to illustrate 
the importance of these mistakes, and the importance of 
establishing in the minds of provincial ~overnments the 
't'rillingness of the federal government to take a ~·:hole 
nel'r approach to federal-provincial relations. Probably 
the most vivid illustration is the Liberal Party 
platforms of 1962 and 1963, and their subsequent 
implementation. Promised "iere a national pension !)lan, 
student loans and bursaries, youth allowances, a 
municipal development and loan fund, all of the~ in 
fields of provincial or concurrent jurisdiction. And 
most of them were started without any consultation with 
the provinces. A second and a related examole "~as the 
establishment of an area developme~t programme, the 
main outlines of l'lhich 't':ere established lont: before 
any consultation with provincial governments (consultation 
really took the form of "infornation"). A third example 
was the announcement to the 1966 Federal-Provir.cial 
Conference of a fundamental reform in nest-secondary 
education and manpower training prorrammes, without 
the slightest advance consultation. Ho1>:ever f.~: ood the 
explanations may be for introducinp· these pror;rarn....,..,es 
the way they vrere, the provinces regard thes8 ~rentures 
as evidence of an extreme cynicis~ on the oart of successive 
Tederal · ~overnmen~s as to the role and function of provincial 
governments. A discussion of the underlying constitutional 
principles is fundamental to the "clearing away" ~f 
.this unhB:,PPY he..r1 ta.P"e .• 

31. The Understandln~ of Provincia l Governments. 
The third reason the federal approach to inter[ overnmental 
consultation has been l ess than successful is the 
relative lack of understanrlln~ in Otta1·~a of provincial 
government - the interests with w·hich provincial 
politicians must grapple, the manner in Hhich provincial 
cabinets and bureaucracies function, the i~ternal 
interrelationships between minister s and between officials, 
etc. It 1 s only by understandin8· nrovincial rovernr:1ents 
that one can come to appreciate why it is they behave 
the uay t hey do (a l esson vrhich has bee~1 learned 'better 
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in the international field than in the domestic). One 
nust understand, for example, the level of comprehension 
of ministers and public servants, in order to perceive 
l·That they mean by consultation, and what kind of 
consultation would be effective. To take one 
illustration, the fact is that ~ost provincial people 
simply don't understand the functioning of Canada's 
financial markets and of monetary !'olicy, and this 
is one of the reasons they mal{'e "t·fhat seem to the 
sophisticated to be rather foolish demands for 
continuing consultation in res~ect of aank of Canada 
policy. One must understand the role of provincial 
premiers in relation to their cabinets and their 
ninisters and their legislatures to understand the 
expectations of provincial ?eople in respect of federal 
Government performance. And other examples could be 
given. The fact is that the Government of Canada has 
only no1>r begun to develop a central information system, 
one Nhich ultimately will be able to bring to bear upon 
policy formulation a thorough understanding of provincial 
govern.ment s. 

)2. An Overall Federal StrateRY· It will 
be evident from what has been said that one of the 
Neaknesses in the anproach of the Government of Canada 
to federal-provincial relation s is the seeming absence 
of an overall strategy, and of related tactics. There 
has been a substantial proliferation of federal-provincial 
meetings, and of federal-provincial units in operating 
departments in Ottawa, and there is no doubt that 
the quantity and quality of consultation has been 
greatly improved at these levels. However, the critical 
problems lie not in relations beh.reen federal and 
provincial programme departments, but in the relations 
in respect of the central aspects of government. 
Provincial Ministers and public servants expect to be 
able to go to one person in Ottawa, or at least a very 
sl1'.all number of people in Ottawa who will lmow something 
about most provincial programm~s, and~ho will know how 
the federal programmes affect them. The absence of 
such a person, or few people, is to them remarkable; they 
tend to regard this as at least a manifestation of the 
too-low priority which the Government of Canada attaches 
to provincial governments and their problems. This is 
understandable, given the perspective from which provincial 
ministers and central policy advisers operate: they 
possess an overall perspective of what goes on within their 
~overnments {obviously simpler in smaller governments), 
and they fail to understand why the same situation does 
not prevail in Ottawa. From the point of view of the 
Government of Canada, on the other side, the absence in 
the past of such an integrated core ~as undoubtedly 
contributed to the failure of the federal government to 
develop and apply a unified approach to Canadian 
federalism and day to day federal-provincial 
problems. 

33. The Need to Visit Provincial Governments. 
Related to the above two points, is the dissatisfaction 
of nrovincial officials ~·r1 th the extent to which 
central policy advisers in the Government of Canada 
visit the provinces to see what is e oine on, first 
hand. Again, there is a lot of comine and going 
betNeen officials and procraffil'!le department s , and on 
the part of the many federal-provincial relations 
specialists 1·;ho have been enr-a .c:-ed by most federal 
a e encies. Hhat is needed 1s more v1s1ts from central 
policy advisers '~>rho l·Tant to learn about provincial 
pro~le~s vis-a-vis the federal eovern~ent, and vice ve rsa . 
Aside alto~ether from the grievances of provincial 
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officials in this regard, the perspective that one 
gets from visiting provincial people on their home 
ground is greatly different . than that which is eained 
from sitting behind a desk in Ottawa. It must be 
observed, however, that these visits must be from 
very senior people: sending relatively junior or 
intermediate emissaries would not accomplish the 
objective, either from the provincial or the federal 
government's point of view. 

J4. The Need for Early Consultation. One 
of the major provincial complaints is the failure of 
the Government of Canada to consult the provinces 
early enough in respect of proposed changes in policy 
or programme (where the provinces would be materially 
affected). Essentially this means, in provincial 
eyes, discussions before the final outlines of federal 
policy have been determined. Experiments in this 
direction reveal both that early consultation is 
possible, and that the provincial governments are 
relatively easily satisfied: the extent to which 
provincial ministers accepted the new equalization 
formula, and acquiesced in the main policy lines of 
the new white paper on prices and incomes, are examples. 

35. The Nature of the Consultations. "Prior 
consultation" raises in the minds of federal public 
servants the possibility that provincial people will 
attempt to take advantage of the consultations by 
arguing that the federal government ought not to nroceed 
until provincial "agreement" is obtained. This is a 
danger, particularly with respect to a very few public 
servants, and with respect to the nore emotionally-charged 
subjects. But in many cases consultation with provincial 
ministers and officials, where feieral jurisd ict ion is 
acl<:nowledged, amounts to little more than an "eriucative 
session". This is particularly true of areas of policy 
such as monetary policy, where the caoaci ty of provincial 
people to engage in a dialogue is really very limited. 
Indeed, one of the great advantages of this ki nd of 
consultation is that it dissolves ~rievances which 
are based upon rather simplistic notions as to "t-Ihat is 
involved in the formulation or execut ion of certain 
federal policies. 

36. Consultation ~'11th Hhom? Sone of the 
breakdowns in federal-provincial co~munication are 
attributable not to the failure of federal officials 
to speak to provincial officials, but rather the 
failure of provincial officials to communicate 
adequately to their ministers \'rhat has transpired at 
the official level. This may be due to a failure on 
the part of the provincial official to understant1 
\'lhat transpired in such consultations, or it IT'..ay be 
due to a tendency on his part to communicate to his 
ministers only what his own prejudices or those of his 
minister might dictate. It is i mportant, therefore, 
to maintain a structure of consultation "t·;hich 1n>rol ve s 
ministers as well as officials, and, occasionally , 
consultations between very senior f ederal offici als and 
selected provincial ministers. 

37. Diplomacy versus Confrontati on . !"inally, 
one of the objectives of consultation ~ust be the 
identification and d iscussion of Kea1me sse s i n the 
provincial positions. There has been a te~~ency, at 
both the ministerial and official level in Ottawa , to 
allow provincial "rnyths" and "sln~ans" to be ~er~etuated , 
and even to c row and to corr.e to reinforce on~ qnother. 
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There are occasions l'rhen fran1{ and tough discussions 
are superior to diplomacy as a method of resolving 
federal-provincial frictions. 

Possible Federal Position at the Constitutional 
Conference. 

JS. It is difficult to predict how extensive 
the discussion of "The Mechanisms of Federal-Provincial 
Relations" will be. It may be that the Conference 
1-~ill refer this question back to the Continuing Committee 
after a very preliminary discussion, in view of the fact 
that the subject has scarcely been considered by officials. 
There are, however, sane noints which the Prime f.:inister 
might w·ish to make in launching the :H scussion, and soMe 
rejoinders he may feel obli~ed to employ. 

J9. First, it would be possible to indicate 
at the outset the willin~ness of the Government of 
Canada to consider providing in the Constitution for the 
.Federal-Provincial C~nference, and to provide for annual 
meetings of that Conference. This could well be 
interpreted by many ~rovlncial ~overnments as a 
recoc;nition by the Governr.1ent of Canada of one of their 
lon~standing grievances (that the Conference is "a tool 
of the federal e overnr.1ent, to be co:1vened at Otta\-ra • s 
convenience"). 

ho. Secondly, the Prir.1e t-:inister could, 
Nithout referrine- to the Burns' Report, su,'J-s:-est that 
other !':ini sterial Conferences ought to be reco.~<nizert 
as committees of the Federal-Provincial Conference. 
Such a statement Hould not require elaboration: the 
Continuing Con~ittee could be asked to discuss the 
details of lntergoverr..::~ental n.':tchinery in order that 
t~~ proposal could be elaborated upon. Similarly the 
Cor-:::-tittee could be asked to consi:3er• tha structure of 
officials' COI:l:nittees to the same enr1. 

41. Thirdly, ani perhans most im~ortant, the 
Prime !:ini ster ;:'lip:ht wish to e;cplore t..rhat the Preruiers 
·:1ean hy consultation an(l what their e:c~'e ctatlons are. 
In doine this, he could use the "chec~ list" of attitudes 
outlined 1 n ·~aras-raph ~ tS {-r'afe 5) to oara~raph 37 ( pa;s-e 11). 
This wo~ld be relevant to the constitutional disc11ssions 
since 1 t ";•.roulj. be inconsistent l'ri th Ca:tarUa11 federalism 
to nrovide in the Constitution for a Federal-Provincial 
Conference which had the 11 pm·rer" to lir:1it the U8e by 
Parliament of its powers (or the use by legislatures of 
theirs), whereas it would be consistent to provide for a 
Conference the object! ve of l·rhich 't'Ta s to exchane-e "influence" 
in resuect of the exercise by Parliament an1 the 
le~islatures of their respective jurisdictions. 

Other Questions 'fuich May Arise 

42. There are in addition to these ~eneral 
questions concerning federal-provinoial consultation, 
certain snecific ones which may be raised, and in 
respect of 1-rhich some response may be expected. 

4J. The Secretariat. Proposals have been 
made in the past that a nermanent inter~overnmental 
secretariat (or secretariats) should ~e established 
to serve the federal-provincial conference of nrime 
ministers a~d pre~iers ann the other major federal
orovinclal bodies. Such a secretariat 1..-oulri be made 
up of a staff independen: of all ~overnments resnonslhle 
to a secretary Hho 1~ould r e port to the fe0 eral-tJrovi ne ial 
conference he 'lA:as hired to serve. 
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44. There are a number of difficulties 
associated with such a proposal: 

(1) Formal appointment and direction by the 
conference might well come to require 
some method of reaching "decisions" -
i.e. how many votes would each delegation 
have in deciding who the secretary shouln 
be and what direction he would receive? 

(2) Who would direct the secretary - the 
Prime Minister as chairnan of the 
conference? Or would the provincial 
governments feel they should be able 
similarly to give directions in matters 
which concern them? 

(J) Would such a secretariat be emoowered 
to do "staff work" for the conference 
and its committees? If so, the 
preparation of "policy papers", even if 
the conclusions were impl icit, event ually 
would put the secretary i n co~petition 
with certain governments and t heir a1visers. 
Even the preparation of 11 bacl{groun1 napers" 
would court this danger, where e~otionally
charged subjects were invol ved . 

(4) The more staff work a secretary does , 
the greater the likelihood that he will 
come to duplicate work which had been done 
or was proceeding within the participating 
governments. 

45. The manner in which this 1s s u~ h ~s been 
resolved, so far, has been described earlier - naMel y , 
the provision of a secretary by the federal rovern~ent 
who is known to be acceptable to t he provi nces. This 
is the product of a ~ood deal of progress: from the 
time when secretariats were federal officials seconded 
from their regular work to serve co~ferences ~s t~ey 
were convened; to the selection of a federal orficial 
acceptable to the provinces who served as secret~ry on 
a part-time basis (the Tax Structure Co~~ittee and 
the Committee on Financial Institutions); to the 
selection of a federal official, after poll in~ the 
provinces as to his acceptability, who serves f ull-
time ln a quite independent capacity (The Constitutional 
Conference). 

46. The role of the secretary has largely 
been confined to the difficult tasks of recordlnr. 
discussions (sometimes in the forM of workin~ pa~ers 
submitted by subordinate committees to t he ~ain 
conferences), making appropriate ad~in t strative 
arrangements, and, more hopefully, acting as an 
"honest broker" between govern~ents where an i mpasse 
has been reached in respect of a particular question. 
Few "background papers" have been prepared; one of 
them, the Tax Structure Committee projection of 
revenues and expenditures , having given rise to a 
considerable misunderstanding as to Nhether the 
study was simply an objective pr ojection of publ ic 
finances, or whether it was an imnlicit reco~~en~ation 
to the federal govern~ent (which the federal ~overn~ent 
"ignored"). 

47. If the questio~ of an inienen~~nt 
secretariat arises, it is suggesterr that the Pri~e 
~inister ~i~ht questio~ th~ pre~iers as to ~ ow th e se 
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difficulties would be overcome. He might also ask 
whether the arrange~ents for the Constitutional 
Conference are satisfactory, and if so whether this 
might not be a desirable pattern for the future. No 
decision needs to be reached on this question; indeed, 
the Continuing Committee has scarcely discussed it. 

48. Interprovincial Meetings. There is a 
growing tendency for provincial governments to 
establish interprovincial bodies for the puroose of 
discussing interprovincial as opposed to federal
provincial matters. The first of these was the 
Premiers Conference (established in 1960); then the 
Council of Ministers of Education; then the ~inisters 
of Health met in this way; and now Quebec has suggested 
a Council of Helfare I1inisters (Provincial). The 
Government of Canada is usually invited to send an 
observer. One of these bodies has a full-time 
secretariat (Council of Ministers of Education), and 
it has been suggested that the Ministers of Welfare 
ought to be similarly equipped. 

49. In fact, these bodies frequently 
discuss federal-provincial matters; indeed the 
Premiers Conference has taken, since the departure of 
Premiers Frost and Lesage, to passing "resolutions" 
and sending wires to the Prime Minister, as a Conference. 
There is nothing the Government of Canada can or 
ought to try to do to stop the Premiers from "ganging 
up", as ivlr. Frost used to desert be 1 t, but the occasion 
may arise when the contribution of such actions to 
federal-provincial harmony might be queried. r~!ore 
important is the tendency on the part of the Premiers 
to think of themselves, collectively, as reoresentatives 
of the national interest - as a sort of confederal 
body. This may not be inappropriate in fields such as 
education, where coordination of programmes is clearly 
called for. But when the interprovincial apparatus 
operates in fields where Parliament has partial 
jurisdiction (e.e. the social security field), or 
more particularly when it presumes to speak for the 
people of Canada in telltng Parliament what its 
taxation policies ought to be, then that apparatus 
is entering into competition with Parliament as the 
spo1{esman of the national interest. 

50. "Confederation House". Another oroposal 
\'Thich may be sub~i tted is Manitoba 1 s idea of a · 
"Confederation House". This would be "a deliberative 
assembly" of federal and provincial delegates, chaired 
by the "1'1 governments" in rotation, operated "to 
some degree along parliamentary lines,., and having 
the purpose of ndevelop(ing) (a) consensus on subjects 
of major importance". This consensus would be a 
"consensus of ~uidance for decisions which must of 
course remain with the responsible Legislatures and 
Parliament." (How the consensus would be determined 
is not at all clear from the proposal - which comes 
from Honourable Gurney Evans, Provincial Treasurer). 
"Confederation House" would be served by an "adequate 
staff to carry out the necessary adMinistrative and 
research work." It is difficult to comment upon the 
proposal because it is so confused both in concept 
and in exposition. If it were simuly an institutionalization 
of the Federal-Provincial Conference it would pose no 
particular problems. If it is desi~ned, on the other 
hand to exert oressure unon particular ~overnments 
(~vans says of . measuring . the . consensus: .. "neither 
't'.rould. it be acceptable to have votes based on ponulation") 

.. '1 5 
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then it represents an embryonic form of confederalism 
which would be inconsistent both with a federal 
constitution and with responsible government. 

51. · Tax Commission. The Government of 
Quebec had suggested the establishment of a Tax 
Commission which would •prepare taxation arrangements 
for set periods, taking into account available and 
forecast tax resources, programmes planned and priorities 
involved". If this question arises it is suggested 
that the Prime Minister might raise a series of 
questions as to its constitutional role (see also the 
Briefing Paper on Provincial Taxing Powers}. 

(1) Would such a Commission make decisions 
which would be binding upon governments, 
or simply recommendations to them? 

(2) Whichever the case, if the Commission 
were composed of government representatives, 
as suggested, how would the Commission 
"decide" as to its recommendations or 
decisions? How many votes would each 
government have (it must surely be assumed 
that the Government of Canada would have as 
many votes as the ten provinces combined, 
since it represents as many people)? Or 
would each government have a veto over 
recommendations with respect to its 
jurisdiction, or its exercise of its 
jurisdiction? 

(J) If the Co~~ission's decisions were 
binding, this would constitute a potential 
limitation on the use by Parliament and 
the legislatures of the powers assigned to 
them under the constitution. Would or 
should Parliament or the legislatures -
elected bodies - agree to grant to a non
elected Commission the constitutional rieht 
to limit their taxing powers, and thus, 
indirectly, their expenditure and/or 
borrowing powers? 

52. Consultation on Economic Policy. The 
Prime Minister of Quebec may press for a discussion 
of their proposition that there be "continuing 
consultation (on) ... economic policies a~d their 
fiscal, monetary, trade and other components" (see 
paragraph 6 above). If so it could be noted that the 
Government of Canada has been trying to promot e ~recisely 
this kind of consultation throu~h establishinrr the 
Committee of Ministers of Finance and the Continuin~ 
Committee (of Officials) o!'l Fi seal and Economic ~·latters. 
Together these bodies have been meeting almost six 
times a year, and the meetinr.s have be en suoplemented 
by annual tr1ps of Finance Department officials to each 
capital. It is understood, too, that the Bank of Canada 
has on occasion sent a senior officia l to visit 
provincial capitals, and that most De~uty Provincia l 
Treasurers make it a practice of v1sit1~~ th e Sa!'lk ~hen 
they are in Ottawa . The Government of Canada, it could 
be said, remains anxious to i mprove t hese consulta tions, 
in the full knowledge that the Provinces would aer~e 
they should be reciprocal, and that neither the Provinces 
nor Ottawa would want them to becone so structured ann 
bureaucratized as to paralyse econor:· ic r)ol icy. The one 
thing which must be under stood i s t hat each £?OVernr·ent 
must finally renain r e sponsibl e f or i ts policy ctecisions 
within it s area of jurisdiction. 

-12~ . 
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Appendix A 

Summary of the Conclusions and Proposals of the Re

port on 11 Intergoverrunental Liaison on Fiscal and 

Economic Matters 11 by the Institute of Intergovern

mental Relations at Queen's University 

J. Conclusions 

A very brief summary of the major conclusions 

of this study is contained in the following points: 

1. A substantial improvement in consultation 

and cooperation between the federal and provincial 

governments is called for. The need for improvement 

is greatest at the level where top policy matters 

are considered, such as priorities for government 

action, and fiscal and economic policies. (The inter

dependence of governments and their actions in an 

increasingly complex modern society is stressed.) 

~- Improvements in the machinery for federal 

provincial liaison will assist in reaching this 

objective, and specific proposals are made for this 

purpose (see the summary of major proposals below). 

3. At the same time, it is ~ressed that improve-

ments in the mechanisms will not be sufficient on 

their own. Emphasis is placed on the need to develop 

the right attitudes to and greater understanding of 

the consultative process. There must be a willingness 

to consult and t o accept t he obligations a s well as 

the advantages \vhich are associat ed with the process. 

4. It is also emphasized that the machinery for 

liaison cannot serve as a vehicle for ''joint decision 

making", since 11 decisions 11 remain the prerogative of 

governments and their legislators. rrhe purpose of 

the machinery is to achieve cooperation through 

commw1ication and understanding. 
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II. Major Proposals 

In general, a more carefully structured and 

integrated system for intergovernmental liaison is 

recommended. The system would provide for linking 

the major consultative bodies together, under the 

Conference of Prime Ministers and Premiers, so that 

greater coordintion and consistency in the consulta

tive process would be facilitated. While the report 

is centred on fiscal and economic matters, the 

major proposals inevitably encompass the general 

field of government activity. In very summary form, 

the major proposals are: 

1. The Conference of Prime Ministers and Premiers -

It is proposed that this body should be constituted 

as a continuing and regularly meeting vehicle for 

intergovernmental liaison, which would concentrate 

on top policy questions, such as priorities, and act 

as the apex for the remainder of the system for 

liaison. It is proposed, further, that the Prime 

Ministe~ and Premiers should meet in two different 

ways, at least once annually: 

(a) as a Committee of First Ministers, in 

camera and with few advisors present, for 

informal discussions; 

(b) as a formal Federal-Provincial Conference 

of the accustomed kind, which might or 

might not be public, depending on the 

nature of the discussion required. 

2. The Committee of Ministers of Finru1ce and Provincial 

Treasurers - This, too, should be constituted as a 

continuing and regularly meeting part of the machinery 

for consultation, encompassing the roles of the Tax 

Structure Committee and the existing Ministers of 

Finance meeting, and acting as a staff arm to the 
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Conference of Prime Ministers and Premiers in the 

determination of harmonized economic and fiscal policies 

and the integration of these to the total complex 

of government actions. 

3. Functional Ministerial Committees - Federal

provincial ministerial committees should be establish

ed as sub-committees of the Oonference of First 

Ministers, for all areas of government activity which 

involve both levels of government. (In some cases, 

such Committees now exist, but with no recognized 

link to the Plenary Conference and little consistency 

in form or procedure.) 

4. Committees of Officials - TheBe should be established 

as required to serve the ministerial consultative 

groups already mentioned. In particular, there should 

be: 

(a) a new ~ontinuing committee of senior officials 

to serve the Conference of First Ministers 

directly; 

(b) the existing Continuing Committee on Fiscal 

and Economic Matters, to serve the Committee 

of Ministers of Finance and Provincial 

Treasurers. It is .expected that there would 

be elements of common membership and 

considerable coordination between these two 

committees of officials. 

(c) committees of officials subordinate to the 

ministerial functional committees. It is 

assumed that there would generally be a 

committee at the deputy ministers level, and 

other committee's to report to it as required. 

(Many such committees now exist, but the proposed integrated 

system would provide for more consistency in form and 

coordination of effort.) 



- 4 -

5. A Secretariat - A continuing full-time secretariat 

is recommended to serve the consultative machinery 

already mentioned. It would be expected to serve 

directly the Conference of First Ministers, the Con

ference of Finance Ministers and the two senior committees 

of officials. It might not serve the other committees 

directly, but would have responsibilities in respect 

of the general coordination role. The Report express-

es a preference for a secretariat of a quasi

autonomous nature (similar to the Secretariat to 

the Oonstitutional Conference) responsible to the 

Conference of First Ministers in respect of its functions, 

but with an administrative tie to the Federal Govern-

ment. A fully intergovernmental secretariat is not 

ruled out, however, if provinces strongly favour it. 

6. Research Organization - The Report states that 

there is a need for a semi-independent body to do 

research on intergovernmental questions, perhaps akin 

to the Advisory Commission on Intergovernmental Relations 

in the United States. 

7. Economic Advice - It is also suggested that con

sideration should be given to altering the nature of 

the Economic Council, by providing for provincial 

participation in the appointment of members, so t hat 

it could serve as a source of longer term economic 

advice for all governments. 

8. Legislative Committees - It is suggested that such 

committees within Parliament and the legislatures would 

be a valuable part of the machinery. These committees 

would act as a counter-weight to the intergovernmental 

bodies. 
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9. Internal Organization - The Report states that im

proved coordination within governments would be 

a necessary component of a system for improved inter

governmental liaison, and proposes that a coordinating 

unit should exist in each government for this purpose, 

pre~erably attached to the office of the First Minister. 

10. Regional Representatives of the Federal Government 

in provincial capitals should be considered a another 

means of improving communications. 

11. Other - Several other recommendations are made 

involving: 

(a) use of task forces and consultants by the 

federal government; 

(b) more visits by senior officials to other 

parts of the country; 

(c) use of modern communication techniques such 

as 11 Telex11 and possibly closed circuit 

television; 

(d) more cooperation in training, exchange or 

secondment of staff; 

(e) more efficient administration of conferences -

earlier release of agenda materials, etc.; 

(f) avoidance of certain procedural irritations 

like issuing press releases and leaking in

formation immediately in advance of Conferences, 

p r esenting "fai t s accomplis 11 when negotiation 

i a expect ed; 

(g) eq~ing the costs of consultation (some 

provincial delegates have to travel much 

farther than other~. 

I 3 I . 
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CATEGOUY: 

VIII _ Intergovernmental Relations 

BASIC CONCEPT: 

The Constitution should provide the basis 
for institutions to promote consultation and 
cooperation ·between·gov~rnments. 

RELATED PROPOSITIONS: 

3.20.50 (NB) 
3.21.50 

3.4.12 (NB) 

3.17.46 (NB) 

5.16.36 (Ont) 

5.17.38 (Ont) 

The Constitution of Cru1ada shall 
reflect, insofar us may be 
practical, the formal ar:d informal 
experience of all c;overnments in 
the matter of federal-provincial 
instituti0ns and consultative 
procedures, by providinc a ceneral 
constitutional framevvorl:: for 
their existence but in lru1gua~e 
that does not necessarily ~o 
further than to create a basis for 
existinG cooperative and 
consultative procedures, 1:1i thout 
unduly limitine; or cmticipating 
forms that such procedur8S may 
take in the future. 

It is a further objective of 
. Cru1adian Confederation ~hat force~ 
and institutions of co-operation 
bet\'leen all levels of e;overnment 
shall be developed that will assist 
the full development of all ree;ions 
of Ca.Tlada, the overcoming o.f 
regional disparities, and th~ 
solution of both urban and rural 
problems. 

Approval by the Parlif:1.1nent of 
CanaC..a shall not be re(1uired 
where informal nrocesses of 
COnSUl tat ion are \U1dertP.1~en G.S 

heretofore, even if such informal 
processes lead to the establ.i.. sh:11ent 
of ad hoc or permanent mach i11ery 
to service such informal relatior)s. 

The written Constitution should 
recognize intergovernmental con
sultation and c9operation as an 
essential element in the efficient 
administration of the federation 
but it should not attempt to 
prescribe in too much detail the 
precice forms of intergovernmental 
machinery. 

It should be possible for all the 
provinces, or for a number of tbe 
provin.ces, to call R fed era 1-
provincial Conference at either 
tbe ministerial or the official 
, '"'vel • 
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CATEGORY: 

VIII - Intergovernmental Relations 

BASIC CONCEPT: 

The Constitution should provide for: 

- an annual conference of heads of government 
- a permanent intergovernmental secretariat 
- a standing intergovernmental commission on 

taxation. 

RELATED PROPOSITIONS: 

4.23.41 (Que) 

5.17.37 (Ont) 

4.24.44 (Que) 

The Constitution should provide 
for an annual conference of 
Union and member-state heads of 
government. 

In the written Constitution, 
there should be provision for a 
permanent intergovernmental 
affairs secretariat. 

The Constitution should provide 
for the establishment of 8 
standing intergovernmental com
mission on taxation which would 
be made up of representatives 
from all governments and whose 
role would be to prep~re tRxation 
arrangements for set pPriods, 
taking into accour.t av,ilabl0 and 
forecast tax resourcn~, programmes 
planned and priorities involved. 



CATEGORY: 

VIII - Intergovernmental Relations 

BASIC CONCEPT: 

\Ji th due regard to the division of pm!ers, general 
economic policies should be developed through 
systematic consultation between governments. 

RELATED PROPOSITION: 

4.23.41 (Que) Economic policies and their fiscal, 
monetary, trade and other components 
should normally be arrived at by 
continuing and systematic consulta
tion and participa~ion by member-states 
and the federal government; they should 
be implemented by all governments 
acting in concert, each in its own area 
of constitutional jurisdiction. 

I ), : 
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CATEGORY: 

VIII - Intergovernmental Relation~ 

BASIC CONCEPT: 

The Cons~itution should provide for the making of 
formal bi:"'.ding agreements between governments. 

RELATED PROPOSITIONS: 

3.15.4-5 (NB) 
; •• ~.6.'1-) 
3-17.45 

4.23.42 (Que) 

The Constitution of Canada shall 
make provision for formal inter
provincial dealings by way of 
compacts, agreements and organiza
tions for their common interest, 
and whatever formal agreements or 
institutions are established ahall 
have the approval of the Parliament 
of Canada. 

The Constitution should provide for 
reaching intergovernmental agreements 
which would be constitutionally 
binding on all subscribing parties 
and, in any case of conflict, could 
be interpreted by the Constitutional 
Court. 



CATEGORY: 

VIII - Intergovernmental R~lations 

BASIC CONCEPT: 

Air:f dispute between the federal government and one 
or more provinces, or between provinces, may be 
referred to a Court. 

RELATED PROPOSITIONS: 

4.23.42 (que) 

) . 21.51 (NB) 
:; .22 . 51 

The Constitution should provide 
for reaching intergovernmental 
agreements which would be 
constitutionally binding on all 
subscribing parties and, in case 
of conflict, could be interpreted 
by the Constitutional Court. 

Any dispute between the federal 
government and one or more pro
vinces, or between two or more 
provinces themselves, may be 
referred to the Supreme Court of 
Canada. 
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CE DOCUMENT EST LA PROPRIETE DU GOUVERNEMENT DU CANADA 

CONFIDENTIEL 

DOCUMENT D'INFORMATION 

Conference Constitutionnelle, fevrier 1969 

ETUDE COMPARATIVE SOMMAIRE DES SYSTEMES 
CONGRESSIONNEL ET PARLEMENTAIRE 

Int roduction 

Quebec suggere d'etudier la possibilite de 
remplacer le systeme parlementaire canadien par un 
systeme congressionnel. D'autre part Quebec songe 
a modifier sa constitution interne et a introduire 
dans la province un regime congressionnel d'irispi
ration americaine. Il est done opportun de comparer ces 
deux formes de gouvernement et d'analyser objectivement 
leur valeur respective. 

I - Le systeme parlementaire 

Le systeme parlementaire existe evidemment 
sous plusieurs formes. Nous nous limiterons a le 
decrire dans sa forme britannique qui est la plus 
classique. 

Les principaux elements du systeme parle
mentaire sont: 

i) 

ii) 

iii) 

iv) 

La confusion du pouvoir executif et 
du pouvoir legislatif. 

Les detenteurs reels du pouvoir executif 
(les ministres) font aussi partie du 
corps legislatif. La separation de ces 
deux pouvoirs n'existe pas. 

La responsabilite ministerielle. 

Les detenteurs du pouvoir executif ~ ont 

collectivement et individuellement res
ponsables au pouvoir legislatif de leur 
politique. 

Caractere representatif de l'executif. 

Generalement la tres forte majorite de 
ceux qui detiennent le pouvoir executif 
ont ete elus par la population. 

Le chef de l'executif dirige le 5roupe 
majoritaire au sein du corps leglslatif . 

Generalement, meme s'il ne possede pas 
toujours une majorite absolue, le chef 
de l'executif est l e leader du parti 
qui a fait elire le plus grand nombre 
de representants aux elections . 

... /2 
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v) Pouvoir discretionnaire du chef de 
1 1executif de convoquer , proroger et 
dissoudre les chambres 

Les sessions et leur duree sont laissees 
a la discretion du chef du gouvernement. 
Il en est de meme pour la duree du 
Parlement. 

II - Le systeme congressionnel 

L'expression "systeme presidentiel" est ambigue 
et parte a confusion puisqu'elle peut referer soit a 
l'origine de la souverainete.(e.g. dans une republique 
la souverainete provient du peuple alors que dans un 
regime monarchiqueelle provient du menarche), soit a 
l'organisation du pouvoir legislatif et executif. 
C'est pourquoi nous preferons utiliser ici l'expres
sion "systeme congressionnel". 

La forme ou les modalites du systeme congressionnel 
sont tres souples et par consequent varient substantiel
lement d'un pays a l'autre. Nous mentionnerons ici 
les principaux elements du systeme americain. 

i) 

ii) 

iii) 

iv) 

v) 

La separation rigoureuse des pouvoirs. 

L'executif ne fait pas partie du pouvoir 
legi slat if. 

L'executif n'est las responsable au 
pouvoir legislati de sa p~litique. 

Sa seule responsabilite est a l'egard 
de l'electorat. 
Ceux qui partagent l'exercice du pouvoir 
executif ne sont responsables qu 1au 
president • 

Les membres de l'administration ne sont 
pas elus mais choisis personnellement par 
le president. 

L'executif 
a majorit 

Son mandat ne depend en aucune fa~on de 
la majorite de son parti au Congres. 

ees par 
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vii) 

- 3 -

Theoriquement la le~islation ne tire 
pas son origine de 'executif mais 
du corps legislatif lui-meme. 

L'executif n'est pas directement present 
au sein du corps legislatif pour presenter 
ses mesures le~islatives. 

Le systeme congressionnel favorise le 
bipartisme. 
Seuls les deux partis qui peuvent aspirer a 
la presioence conservent leur popularite 
aupres de l'electorat. 

III - Avantages et faiblesses respectifs des deux systemes. 

A. Avantages du systeme parlementaire 

i) Surveillance de l'executif par le 
pouvoir legislatif. 

ii) 

L'executif doit toujours s'assurer l'appui 
de la chambre des representants pour se 
maintenir au pouvoir. 

Cohesion du programme legislatif. 

L'introduction de la legislation directement 
par les membres du gouvernement evite les 
conflits possibles entre les diverses 
mesures legislatives. 

iii) Efficacite legislative. 

La majorite que possede d'ordinaire 
l'executif au sein du corps legislati: 
lui permet de faire adopter les mesures 
legislatives qu'il presente. 

iv) Pouvoir de dissolution. 

Le pouvoir discretionnaire que possed e 
l'executif de dissoudre les chambres 
constitue un instrument efficace aupres 
du corps legislatif. 

v) Les membres de l'8xecutif sont conscients 
des difficultes legislatives que souleveront 
leurs politiques. 

vi) L'electorat lors des electi ons se r o no nc e 
sur e choix une equi pe et no n pas d u n 
seul individu. 

• , , I Lj 
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vii) Cohesion des partis politiques. 

Les membres d'une meme formation politique 
doivent pratiquer la discipline et posseder 
une certaine uniformite de vues afin 
d'assurer a l'executif la majorite qui 
lui est essentielle pour se maintenir 
au pouvoir. 

B. Faiblesses du systeme parlementaire 

i) Difficult€ pour gouverner 
avec efficacite si arti ouvernemental 

ii) 

iii) 

v) 

vi) 

ne losse e pas une maJorite abso ue au 
par ement. 

Les devoirs parlementaires des membres 
de l'administration contribuent a 
reduire considerablement leur efficacite. 

Choix ~arfois restreint du Premier ministre 
quant a la selection des membres de son 
cabinet. 

Ce choix se limite de fa~on generale a 
la deputation dont la qualite laisse 
souvent a desirer. 
Non- artici ation de certains elements 
de a societe qui seraient desireux e 
contribuer a la chose publique mais qui 
refusent de se soumettre au choix de 
l'electorat. 

La presence des ministres en Chambre 
donne souvent lieu, principalement en 
periode de difficultes, a des debats 
oratoires passionnants mais tout a fait 
inutiles. Il est alors dangereux que 
l'executif concentre ses efforts a gagner 
les joutes oratoires en chambre plutot 
que de resoudre les problemes qui les 
provoquent. 

Les taches po~itiques des membres de 
l'executif reduisent leur efficacite 
administrative. 

... /5 
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Avantages du systeme congressionnel 

i) 

ii) 

Choix illimite du president dans le 
choix des collaborateurs ui exerceront 

e pouvoir ex cutif avec u1. 

Concentration de l'executif sur ses 
devoirs executifs. 

Le president et ses collaborateurs 
peuvent se consacrer entierement a 
l'elaboration des politiques et ne 
sont pas accapares par les travaux 
du Congres. 

iii) Les membres de l'administration sont 
decharges des principales corvees 
politiques. 

N'etant pas elus ils n'ont pas a se 
preoccuper des interets de l eu r 
circonscription ou de leurs electeurs. 

D. Faiblesses du systeme congressionnel . 

i) Difficulte frequente de l'executif de 
faire adopter son programme legis latif 
par le Congres. 

L'executif doit se resigner a faire du 
lobbying et a courtiser certains per
sonnages clefs du Congres a fin de f aire 
adopter les mesures qu'il propose. 

ii) Possibilite d'une impasse entre l' executif 
et le Congres. 

iii) Le ~resident est invincible durant la 
duree de son mandat. 

Le Premier ministre peut theori qu ement 
etre defait en tout temps. 

i v) Le president peut etre u n candidat 
inexperimente qui n 1 a jamais fait 
ses preuves en politique. 

v) L'executif ne rend veri table ment de 
comptes a personne durant la duree de 
son mandat. 

vi) La formation de tiers p artis politl~ues 
est a tou t es fins pratiqu e s presqu 1 l m
possible. 

... /6 ,_ 
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vii) 

viii) Le s el ections, dont la date est fixee 
statutairement, peuvent survenir a un 
moment tres inopportun. 

ix) La tenue d'elections a date fixe 
contribue a ralentir le fonctionnement 
de l 1 apparei1 gouvernemental durant 
l'annee de l'election president i elle . 

Conclusion 

I - Commentaires generaux 

1. Les deux systemes evoluent sans cesse et 
semblent s'influencer reciproquement sur leur develop
pement respectif. Cette evolution tend ales r e ndre de 
plus en plus semblables. 

2. Par exemple les elections dans le systeme 
parlementaire ressemblent de plus en plus aux elections 
dans le regime congressionnel. Les elections canadiennes 
recentes demontrent que la population vote d'abord pour 
le choix du premier ministre et non plus pour une equipe . 

3. La separation des pouvoirs du systeme 
congressionnel devient de plus en plus theorique e t en 
pratique est de moins en moins respectee. Le s secretaires 
d'Etat americains comparaissent regulierement devant le 
Congres ou ses comites. D'autre part, presque toute la 
legislation aujourd'hui provient directement de l'executi f 
comme c'est le cas dans le systeme parlementaire. 

4 . La diminution des pouvoirs du Parlement f ace 
a l'executif et le declin des attributions du Cabinet 
aux mains du premier ministre font de celui-ci un detenteur 
inconteste du pouvoir executif . On peut sans doute se 
demander si la fonction de premier ministre aujourd'hui 
ne cons titue pas une plus forte concentration du pouvoi r 
executif que celle de president . 

5. Le president depend de plus en plus d'une 
majorite au Congres pour la realisation de son programme 
politique. Une majorite au s ein du corps legis l atif 
devient done un element presqu'aussi essentiel dans le 
systeme congressionnel que dans le systeme parlementaire. 

6 . Il est p eut etre opportun d e se demander 
s 'il n'aurait pas lieu d'emprunter aux deux systemes leurs 
meilleurs el ement s et de concevoir un nouveau systeme 
qui tenterait d'eliminer leurs faiblesses. 

... /7 
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II - Arguments en faveur du maintien du systeme 
parlementaire. 

7. Le premier objectif du systeme congres
sionnel est l'etablissement de mecanismes destines a 
empecher le controle du corps legislatif par l'executif . 
Or, le role de l'Etat s ' accroit sans cesse aujourd'hui 
et la population desire plus que jamais un gouvernement 
dynamique et efficace . Par consequent il ne serait pas 
opportun de remplacer maintenant le systeme parlemen
taire par un systeme dans lequel l'executif n'a pas 
toujours les moyens d'action dont il a besoin. 

8. Il est vrai que dans un systeme parlemen
taire, plusie~rs ~ouv~rneme~t~ ~inor~t~ires su~ces~ifs 
peuvent condu1re a l ' 1nstab1l1te pol1t1que et a l'lmmo
bilisme. Cependant ces faiblesses existent egalement dans 
le systeme congressionnel meme si les elections sont a 
dRte fixe. D'autre part la po~ulation peut toujours 

.remedier a ces lacunes du systeme parlementaire en 
elisant un gouvernement majoritaire. 

9. L'adoption du systeme congressionnel 
conduirait a la disparition des tiers partis, ce qui 
serait malheureux puisqu'ils constituent en politique 
canadienne une source d ' enrichissement . 

10. Il est vrai que dans le systeme parlementaire 
les ministres sont soumis a des taches tres lourdes. Cette 
situation peut etre amelioree sans pour cela perdre les 
nombreux avantages du systeme parlementaire (v.g. en ren
for9ant le personnel des bureaux de ministres, en nommant 
des ministres associes, des sous-ministres politiques, 
en decentral i sant l'administration, en creant de nouvelles 
societes de la Couronne, en allegeant les taches parle
mentaires des ministres etc . ). 

11. Il est vrai que dans le systeme parlementaire 
le choix du Premier ministre quant a la selection de ses 
ministres peut etre assez restreint. Cette difficulte 
reelle pourrait etre resolue en mettant de cote, a 
l'occasion, le principe de responsabilite minist erielle 
individuelle - permettant ainsi au Premier ministre de 
recruter un ou quelques ministres en dehors du Parlement. 

12. Certains peuvent soutenir que le principe 
de responsabilite ministerielle empeche les deputes du 
parti majoritaire de s'opposer aux mesures legislatives 
nuisibles a la region qu'ils representent. Il est vrai 
que les interets regionaux peuvent s'exprimer plus libre
ment dans le systeme congressionnel. Cependant, il faut 
ajouter que les interets regionaux sont proteges au sein 
du Cabinet par les ministres qui sont individuellement 
representatifs de la region d'ou ils viennent. 

~3. Par consequent il apparait done plus 
opportun au gouvernement canadien d ' adapte r et d'ame
liorer le systeme parlementaire plut6t que de le 
remplacer . 

le 31 janvier 1969. 
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THIS DOCUMENT IS THE PROPERTY OF THE GOVERNHENT OF CANADA 

CONFIDENTIAL 

BRIEFING PAPER 

The Constitutional Conference - February, 1969 

DECENTRALIZATION OF POWERS IN PRESENT CONSTITUTION 

Centraliza~ion in the Original Constitution 

1. The British North America Act as originally drafted 
obviously contemplated a strong central government. The evidence 
is familiar: federal appointment of lieutenant governors, federal 
appointment and payment of judges for provincial superior and 
county courts, the power of reservation and disallowance, Parlia
ment's power to declare local works to be for the general 
advantage of Canada, and the power to establish a final court 
of appeal to hear appeals from provincial courts even in matters 
of provincial law. The distribution of powers seemingly would 
support strong central government. The phrase 11peace, order 
and good government 11 was the traditional phraseology for giving 
a British colonial legislature plenary powers subject only to 
specific exceptions. The phrase 11regulation of trade and commerce 11 

must have been intended to embrace virtually all commerce whether 
local or interprovincial or international, as the Fathers of 
Confederation must have been aware of the contrasting power given 
to the United States Congress which specifically confined its 
jurisdiction to regulation of interstate and foreign commerce. 
Considering the narrow construction which has been put on these 
and other sources of federal jurisdiction, it is bard to accept 
the contention that the first hundred years of Confederation 
has resulted in an unexpected and dangerous centralization not 
intended by the framers of the B.N.A. Act. 

2. On the contrary, most of the movement in j udicial 
interpretation has been in the opposite direction, and a large 
part of constitutional practice has also been in the direction 
of decentralization. 

Decentralization through Interpretation and Practice 

3. The main trends in decentralization may be seen in 
such areas as the following. 

4. The general power over peace, order and good govern-
ment - As a result of the progressively more narrow interpre
tat1on given to this power it was, by the 1920's, reduced to 
little more than an emergency power which could not be invoked 
in any way which might incidentally infringe on provincial 
matters except in times of crisis and only in relation to the 
crisis. It is true that since World War II there has been 
some judicial reconsideration of the emergency concept. The 
peace, order and good government power has been used to support 
federal legislative authority over such matters as aeronautics, 
the expropriation of property for the National Capital, and 
offshore mineral rights. It is true that the two latter items 
have created some controversy. This controversy should be 
viewed however in its proper perspective. 

5. In the first place, in contrast to these t \vo matters 
which were assigned by the courts to federal jurisdiction, one 
can look back to a variety of matters which, while seemingly 
related to the peace, order and good government of Canada, were 
assigned to exclusive provincial jurisdiction in the past: 
for e~ample, the regulation of boarding and profiteering after 
the f1rst World War, the regulation of labour relations in 
nationwide industries which were not for other reasons within 

• • • 2 
. . ' :'1 , . . , 



2 

federal jurisdiction, unemployment insurance in time of national 
economic crisis, the implementation of treaties involving matters 
otherwise provincial, or the regulation of local marketing of 
natural products as part of a scheme which would deal with local, 
interprovincial and international trade in one integrated system. 

6. Secondly, with respect to the controversial matter 
of offshore mineral rights, it is at least difficult for the 
provinces to contend that they thereby lost some property and 
jurisdiction which they had previously enjoyed or exercised. 
That essentially was a decision about jurisdiction and ownership 
over resources which had for the first time become subject by 
inter n ational law to regulation by any government in Canada, 
and susceptible of exploitation by anyone. 

7. While the general effect of the decisions has been 
to narrow the general power, we should not thereby be tempted 
to agree, as has been suggested in some quarters, that since 
the federal jurisdiction here is so limited the whole residual 
power could be given to the provincial legislatures. The 
residual power has a potential importance particularly with 
respect to new matters that will undoubtedly arise in the future. 
If this in any way represents a strengthening of the general 
power through reinterpretation it should be viewed against the 
background of several decades of judicial narrowing of the 
power. 

8. In contrast to the narrow interpretation of the 
federal general r.ower, we must keep in mind the broad interpre
tation given to 'property and civil rights" which was in effect 
turned into the provincial general power. It has been extended 
to cover the regulation of intraprovincial trade; collective 
barga i ning, industrial disputes, and conditions of labour in most 
industries; most aspects of social security; workmen's compen
sation; the implementation of treaties relating to provincial 
subjects; and, until the 1940 constitutional amendment, unemploy
ment insurance. 

9. Regulation of trade and commerce - As noted previously, 
this power was worded very broadly. However, it has been confined 
through interpretation to matters of interprovincial and inter
national trade. It has been held not to cover the regulation 
of 11particular trades 11 such as insurance. In contz·ast to the 
corresponding American federal power, ours looks very narrow 
indeed. 

10. Labour relations - Because this has generally been 
treated as a matter of property and civil rights, the federal 
government only enjoys legislative authority incidental to the 
regul ation of certain industries particularly within its 
jurisdiction such as railways, banks, etc. In relation to 
business structures which are organized on a national or inter
national basis, it would have been quite logical to support 
federal regulation of labour matters on the basis of the trade 
and commerce power or possibly "peace, order and good government". 
Instead, in many businesses and industries operating in all 
or most of the provinces, labour relations are subject to 
regulation by separate systems in each province. 

11. Treaty im~lementation - The Labour Conventions Case, 
which denied to Parllament the power to implement treaties 
involving matters which could otherwise be within provincial 
jurisdiction, seriously impaired the position of the federal 
government. This decision, while plausible, was not inevitable, 
and was a major step in the decentralization process. It also 
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involved a clear reduction in Parliament's pre-existing powers 
which could no longer be supported under S.l32. 

12. Taxation - While the federal power here remains 
virtually unl1m1ted , the legal power of the provinces has if 
·anything been expanded. Because provinces have been allowed to 
impose sales taxes, including taxes on commodities after 
import into the province , they have gained most of the advantages 
of the excise tax except for the political advantage which 
comes from a hidden tax. 

13. When the suggestion is made that provincial taxation 
powers should be broadened, it is important to question in what 
way they might be broadened . One of the major restrictions on 
provincial taxation is that it must be imposed within the province. 
That is a restriction which surely must be maintained because as 
normally conceived the provinces have no extra-territorial powers. 
It is hard for provinces to justify a claim to the right to extend 
their jurisdiction outside their own boundaries. The other major 
restriction is that provincial taxes must be "direct". However, 
one must ask to what extent the provinces could be permitted an 
unlimited power of indirect taxation. Obviously, they should not 
be allowed to impose customs duties. If they are allowed to 
impose excise taxes, this will give an undue advantage to the 
manufacturing provinces as against the non-manufacturing provinces 
and would also in effect permit taxation outside the province 
by those provinces which habitually export large quantities of 
manufactured goods to other provinces. The provinces could be 
permitted to impose an indirect tax within the province but the 
chief advantage of this kind of tax over the existing sales taxes 
would be that it would be hidden - in other words, the chief 
advantage would be a political one. 

14. Finally, it may be noted that in terms of legal 
powers, the provinces have as much power with respect to income 
taxation as does the federal government. This kind of taxation 
was virtually unknown in 1867 and this tax, along with the sales 
tax, has create1 major sources of revenue which were not even 
anticipated at the time of Confederation. Therefore, the 
provincial taxation powers have certainly not been reduced in 
legal terms since Confederation. 

15. Banking and credit policy - The matters of banking, 
currency, and 11 interest 11 were assigned to Parliament by t he 
B. N. A. Act . These powers continue largely unimpaired. However, 
the provinces have been permitted to legislate in a large 
and apparently growing area overlapping these matters. A 
variety of "near-banks", such as trust companies and credit 
unions, are incorporated and regulated by the provinces • 
.Matters of "interest" are dealt \-Jith almost directly by provincial 
legislation permitting relief from unconscionable contracts 
or requiring full disclosure in loan contracts. The former 
matter - in the provincial regulation of a wide variety of credit
granting institutions - would appear to detract very considerably 
from the original concept in the British North America Act and 
represents an important aspect of the decentralization process. 

16. Disuse of federal powers - Beyond the decentralization 
effected through judicial decisions many of the powers of the 
central government have not been exercised to their fullest 
possible extent. The powers of reservation and disallowance 
have as much legal vigour today as they had in 1867. Yet there 
has been no exercise of the power of disallowance since 1942, 
and none of the power of reservation since 1961. A very narrow 
view has been taken, perhaps unnecessarily, of federal 
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jurisdiction in matters of social insurance schemes ever 
since the Employment Insurance Reference of 1937. The result 
has been that the federal role is now seen as one of cost
sharing only with the implicit assumption that these are 
matters of purely provincial jurisdiction. As the federal 
government moves more from direct legislation to shared-cost 
programs and thence to unconditional grants, decentralization 
continues. 

17. Some comparisons vli th other federal states -
Very briefly it may be noted that in the United ~tates the 
commerce power has given a vast and pervasive power to 
Congress which has been developed by the courts far beyond 
what one might have expected from the original wording, 
limited as it was to foreign and interstate commerce. Under 
this power, Congress can regulate a variety of local activity 
which seems on its face rather remotely connected to inter
state commerce. It can regulate labour conditions in businesses 
and industries involved in interstate commerce and this of 
course covers a broad spectrum. In spite of the fact that 
Congress was not given the criminal law power, it is able to 
regulate a large variety of matters of a criminal nature 
related to the interstate and international movement of goods 
and persons. The treaty-implementing power of the Senate 
stands in sharp contrast to the Canadian situation, although 
admittedly the power has been used somewhat sparingly in 
recent years in relation to matters of state interest. A very 
extensive system of conditional-grant programs exists, and 
appears to be growing. Although the original constitution did 
not give Congress effective power of direct taxation, a 
constitutional amendment in 1913 gave to Congress this all
important power: in Canada there has been nothing comparable 
by way of additions to the powers of ~arliament through 
amendment. 

18. In Australia there are many parallels with the 
American system. Through its express power over 11 external 
affairs 11 the Commonwealth Parliament can apparently implement 
treaties dealing with matters which in other contexts would 
be beyond its jurisdiction. It has been held that the Common
wealth can exclude the states from the income-tax field and 
only federal income tax is now imposed. State borrowings 
are subject to control by a Loan Council consisting of the 
Prime Minister and Premiers. A federally-appointed Grants 
Commission fixes the amount of equali 7..ation grants to states. 

Conclusion 

19. The foregoing illustrates, without being exhaustive, 
the major trends toward decentralization. This is only a 
partial picture of the development of the constitution, designed 
to provide arguments against anticipated suggestions that 
a century of Confederation has brought an unrelieved centrali
zation, and against suggestions for further extensive de
centralization such as in the Quebec Propositions on distribu
tion of powers. (See Props. 4.15.27, 4.16.30, 4.17.32, 
4. 18 .33, 4.18.34, 4.20.36, 4.21.38, 4.22.39.) 

20. There are, of course, also many examples of 
centralization in certain areas, and provincial governments 
may point to some of these. 
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21. With respect to centralization through ,judicial 
decisions, those most frequently referred to have been aero
nautics, expropriation by the National Capital Commission, 
and offshore minerals. These are emphasized because they are 
decisions of the Supreme Court of Canada made since the 
abolition of appeals to the Privy Council. While as previously 
noted the latter two do raise some difficulty, it would be 
difficult for anyone seriously to contend that aeronautics 
should have been assigned to the provinces. The decision 
assigning broadcasting to Parliament was less contentious until 
recently because it appeared not to affect significantly 
matters within provincial jurisdiction. More recently its 
implications for education and culture have made broadcasting 
equally contentious. Admittedly the federal acquisition, 
through judicial interpretation, of power over aeronautics 
and broadcasting has given the central government a very 
important role in areas of new technology. Also, the fairly 
generous interpretation of the "criminal law" power has 
created a reservoir of federal regulatory power in a potentially 
vast area. 

22. With respect to centralization through practice, 
the exercise of the spending power and the associated exercise 
of the power over direct taxation by the federal government 
are at the root of most complaints. These subjects are dealt 
with in other papers. Whether justified or not, the spending 

,power has allowed the federal government an impact in many 
provincial areas where Parliament could not have legislated 
directly. Other developments, such as the creation of a 
central bank and the use of techniques for economic manipulation 
unthought of in the nineteenth century, have also given power 
to the federal government unforeseen at Confederation. 

23. On balance, it can be argued that the predominant 
trends have been in the direction of decentralization and 
that these trends stand out in contrast to developments in 
other federations with similar political and social backgrounds 
such as the United States and Australia. Consequently, one 
must very critically examine any complaint about an excessive 
centralization during the last century, putting it in its 
total context. One must similarly view any associated 
suggestion for further and formal decentralization in any 
new or revised constitution. It might well be doubted that 
the federal government could continue to be viable if any 
further and substantial decentralization were imposed. 

I -/ 
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CE DOCUMENT EST LA PROPRIETE DU GODVERNEMENT DU CANADA 

CONFIDENTIEL 

DOCUMENT D'INFORMATION 

Conference Constitutionnelle, fevrier 1969 

LE PLATEAU CONTINENTAL 

I. Importance du plateau continental 

I I. 

1. Le plateau continental c anadien, qui est 
constitue par le prol~ngement geographique du continent 
dans l'ocean jusqu'a une dist ance ou la profondeur 
atte int approximativ8rnent 650 pieds ou jusqu'a une 
profondeur ou l'exploitation miniere devient impossible, 
possede des dimensi ons tres imposantes. Sa superficie 
couvre environ: 

430,000 milles carres a l' est; 

400,000 milles carres dans la region de 
l a Baie d'Hudson; 

40,000 milles carres a l'ouest; 

580 , 000 mil l es carres dans l es regions arctiques . 

2 . Le plateau continental canadien es t done egal a 
a peu pres 40% de la surface t err estre du Canada. 

Position du gouvernement canadien sur le s droit s miniers 
sous-marins 

3. Le 2 decembre, 1968 , l e Premier ministre du 
Canada soumettait aux Premiers ministres provinciaux 
une proposition concrete d~ gouvernement canadien en vue 
d' en arriver a un reglement satisfaisant de la question 
des droit s miniers sous-marins. 

4 . Cette proposition peut etre r esumee ainsi: 

i) Le gouvernement canadien conserve 
pleine et entiere juridiction sur 
l es ressources minieres sous-marines 
(en reconnaissant evidemment la juri
dic tion des provinces sur l es ressources 
situees dans les eaux interieures). 

ii) Le gouvernement canadien a trace le 
l~ng des cotes des lignes pour 
fin s d'administration des ressour-

. . ' ces mJ.nJ.eres. 

iii) L'administrat ion des programme s 
d ' explor ation et d ' exploitation 
des r essources minieres a l'in
terieur de ces lignes , de meme 
que le s revenu s prO'!enant de ces 
activite s , sont offerts aux 
provinc es . 

iv) Au dela de ces lignes proposees , 
les ressources demeurent la res
ponsabi lite administrative du gou
vernement c anadi e n et 50% de s re
venu s qui en proviendront son t 
offerts aux p~ovince s . 
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III. Justification de la position du gouvernement canadien 

5. La position du gouvernement canadien de 
conserver son entiere juridiction sur le plateau conti
nental et sur les ressources minieres qui s'y trouvent, 
repose sur des motifs de deux especes. 

A) Arguments constitutionnels 

Le plateau continental affecte,direc
tement ou indirectement, plusieurs 
champs d'activites qui sont de la 
competence legislative du Parlement 
du Canada. Les principaux sont: 
les affaires exterieures, la defense 
nationale, les pecheries, la navigation, 
les recherches oceanographiques et enfin 
l'installation d'oleoducs interprovinciaux. 

B) Arguments economiques 

L'administration de la politique nationale 
du petrole est la responsabilite du gou
vernement canadien. Or toute exploitation 
des ressources petroliferes situees dans le 
plateau continental affectera les sources 
traditionnelles d'approvisionnement et la 
mise en marche de leurs produits. Il est 
done opportun que l'administration des 
ressources petroliferes continue a e tre 
coordonnee par le ~ouvernement canadien. 
Ceci est d'autant plus important que 
l'exploitation des ressource s sous-marines 
affectera nos marches internationaux 
d'importation et d'exportation. 

Toute exploitation rationnelle des richesses 
minieres sous-marines requiert une regle
mentation -uniforme et coherente afin 
d'obtenir un rendement optimum de cette 
exploitation. Une telle reglementation 
sera un facteur important dans la compe
tition internationale qui se fera pour 
attirer les capitaux requis au developpement 
de ces richesses. Il y va done de l'interet 
national que la reglementation soit edictee 
et appliquee par le gouvernement central. 

D'autre part l'existence d'une reglemen
tation unique evitera toute surenchere 
entre les diverses province s c6tieres 
desireuses d'attirer l e s societ es d 'ex-
ploi tation. 

L ' exploita tion des ric he s s e s minieres 
sous-marines est generalement entreprise 
par des societes multi-national es . I l 
e st souhaitable que les negociations 
avec ces soc i etes scient c onduite s par le 
gouvernement canadien qui possede en c et t e 
matiere un plus grand pouvoir de negoc i a tion 
que c elui de s provinces agi ssant separement. 
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Enfin, il existe un autre argument tres 
important. Les ressources du plateau 
continental appartiennent a tous les 
Canadiens. Les revenus qui en proviendront 
devront etre distribues equitablement. 
Seul le gouvernement du Canada, qui repre
sente tous les Canadiens, peut proceder 
a cette redistribution. Le gouvernement 
canadien a done besoin de percevoir une 
partie des revenus provenant des richesses 
sous-marines pour s'acquitter de cette 
responsabilite envers 1~ population 
canadienne. 

IV. Les droits miniers sous-marins et la Conference 
constitutionnelle 

6. La logique de la ~osition du gouvernement 
canadien est constante vis-a-vis de la revision de la 
Constitution. Nous reconnaissons qu'il existe dans 
le domaine des relations federales-provinciales 
plusieurs questions qui meritent une attention imme
diate. Les droits miniers sous-marins sont sans 
doute parmi ces questions. 

7. r•autre part, vu le caractere tres technique 
de l'administration des politiques sur les droits miniers 
sous-marinE, il ne serait pas opportun que cette question 
soit abordee directement par la Conference constitutionnelle. 

8. Nous so3mes d'av~s q~'il est essentiel, pour 
mener a bien la revis~on de la Constitution, qu'un 
ordre systematique et log:_ que soi t sui vi. Nous devons 
tout d'abord nous ~n-..JenC-re sur les objectifs de notre 
federation, sur la p~otect~on des droits des Canadiens 
et sur les principes de la ~e~artition des competences, 
avant de nous en~age~ dars des pourparlers portant sur 
des questions tres specifiq,Jes. 

9. I1 serai t par consequent souhai tab2.e que le 
gouvernement canadien refuse de discuter de la question 
des droits miniers sous-marins dar.s le cadre de la 
Conference constitutionnell~. Le gouvernement du 
Canada pourrait cependant suggerer qu'une conference 
federale-provinciale soit bientot convoquee pour vider 
cette question. 

le 31 janvier 1969. 
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CE DOCUMENT EST LA PROPRIETE DU GOUVERNEMENT DU CANADA 

CONFIDEN1fiEL 

DOCUMENT D'INFORMATION 

Conference Constitutionnelle, fevrier 1969 

AMENAGEMEN1l' DU TERRPrOIRE 

1. Il est probable que certaines provinces 
voudront profiter de la revision de la Constitution 
pour discuter de questions de frontieres ou d'amena
gement du territoire. 

Propositions de la Colombie britannique 

2. Dans son memoire qui devait etre pre sente en 
decembre a la Conference constitutionnelle, la Colombie 
britannique soumet deux propositions concernant le 
territoire canadien. 

3. Dans la premiere proposition, la Colombie 
britannique declare que le temps est venu de reconnaitre 
que les frontieres de certaines provinces doivent etre 
modifiees afin de tenir compte davantage des realites 
economiques. Il est propose que certaines provinces soient 

' abolies ou fusionnees et que soient etablies cinq provinces 
qui corresponderaient aux cinq regions economiques actuelles 
du pays. 

4. Dans une seconde proposition, la Colomoie 
britannique suggere que le territoire des provinces de 
l'ouest soit prolonge jusqu'a l'extrernite nord du 
continent. (En d'autres terrnes les territoires fed eraux 
du Nord-Ouest et du Yukon seraient integres aux provinces 
adjacentes a ces territoires. Bevles les iles continueraient 
d'etre la propriete du gouvernement canadien ) . Une telle 
extension, selon la Colombie britannique, serai t non 
seulement logique du point de vue geograph ique et econo
mique, mais de plus elle permettrait un developpement mieux 
integre de ces regions. La Colombie britannique invoque 
de plus les precedents de 1912 et de 1930 lorsque les 
frontieres du Manitoba, de !'Ontario et du ~uebec f urent 
etendues vers le nord. 

5. Si cette question est discutee a la Co nf erence 
constitutionnelle, il se peut que M. Bennett invoque 
egalement certains arguments qui furent developpes dans 
le Rapport Carr.(Le Rapport Carr, publie en novembre, 
1968, est le fruit d'une etude cornmanditee par l e 
ministere des Affaires indiennes et du Nord canadien et 
par le Gouvernement du Yukon). Cette e t ude met en question 
la division territoriale qui existe presentement entre 
le Yukon et les Territoires du Nord-Ouest. 

... /2 
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Etude des propositions de la Colombie britannique 

A. Fusionnement de certaines provinces 

6. Quant au fond, quoique des etudes approfondies 
n'aient pas encore ete faites, cette suggestion presente 
a la fois des avantages et des inconvenients. 

7. Un fusionnement de certaines provinces presen-
terait les avantages inherents a toute centralisation 
politique et administrative. Une meilleure planification 
pourrait etre exercee au plan regional. Les divers 
programmes gouvernementaux seraient probablement mieux 
coordonnes. Les ressources humaines seraient regroupees 
et par consequent probablement mieux utilisees. La pla
nification budgetaire et fiscale serait facilitee par la 
disparition de plusieurs gouvernements. La diminution 
du nombre de gouvernements pourrait faciliter aussi les 
relations federales-provinciales. Un certain nombre 
d'avantages pourraient egalement resulter du fait que 
chaque province cofnciderait avec une region economique 
donnee. 

8. Enfin,certaines economies resulteraient peut 
etre de ces fusionnements - il est cependant impossible 
de mentionner des chiffres concrets avant d'avoir entrepris 
des etudes detaillees de cette question. 
9. Quant aux desavantages, ce sont ceux inherents a 
toute centralisation. Par exemple un nouvel amenagement 
pourrait donner naissance a une bureaucratie excessive. 
Il y aurait danger que le gouvernement des nouvelles 
provinces s'eloigne de la population et perde quelque 
peu contact avec celle-ci. De plus si le nombre des 
provinces etait reduit a cinq, les negociations du gouver
nement central avec les nouveaux gouvernements provinciaux 
seraient probablement plus difficiles vu l'importance 
accr ue de ces derniers (v.g. il est sans doute plus 
facile aujourd'hui de negocier avec les provinces 
atlantiques separement qu'il le serait de negocier avec 
celles-ci si elles etaient reunies en une union politique). 

10. D'autre part, le fusionnement des dix provinces 
est une idee interessante mais qui, pour les r&isons 
suivantes, semble difficilement realisable, du mains 
pour le moment : 

i) 

ii) 

iii) 

Les chefs politiques des provinces 
appeleesa disparaitre ne consenti-
raient probablement pas a se retirer du pouvoir. 
Il faudrait alors trouver des formules 
de coalition acceptables a tous. 

Les provinces affectees ne seraient 
pas pretes a renoncer au siege actuel 
de leur gouvernement. Une solution 
de compromis devrait etre trouvee. 

Le principal facteur de resistance 
serait sans doute le passe historique 
tres diversifie de chaque province. 
Des provinces voisines n'ont pas 
necessairement une meme histoire. 
Nulle n'accepterait de renoncer a 
ses coutumes ou a ses traditions. 

•.. /3 
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iv) La population des provinces affectees 
accepterait-elle de voir "son" gou
vernement s'eloigner d'elle? 

v) Le reglement financier de tout 
fusionnement creerait des diffi
cultes difficiles a surmonter. Par 
exemple il faudrait d'abord tenter 
d'equilibrer les diverses dettes 
~rovinciales avant de proceder 
a leur repartition. 

ll. Il est indeniable qu'un tel projet peut susciter 
beaucoup d ' interet. Cependant,avant de l'appuyer ou de 
le combattre le gouvernement canadien doit d'abord laisser 
les provinces se prononcer sur la question. 

B. Extension des frontieres 

12. Le gouvernement canadien devrait s'opposer a 
toute extension vers le nnrd des provinces de l'ouest 
et maintenir sa juridiction sur les territoires du Yukon 
et du Nord-Ouest. Les arguments suivants peuvent etre 
invoques pour justifier la juridiction et la presence 

. du gouvernement canadien dans ces territoires non
organises en province: 

i) Les gouvernements provinciaux ont 
toujours negliges jusqu'a date les 
regions nordiques de leur territoire. 
Par exemple les populations isolees 
de toutes les provinces, que ce soient 
celles du nord du Quebec, de l'Ontario 
ou de la Colombie britannique, sont 
loin de jouir des conditions de vie 
oont beneficient les populations des 
territoires qui sont sous juridiction 
federale. Les seuls endroits isoles 
dans les diverses provinces qui 
jouissent de services publics adequats 
sont les localites minieres ou l'a
bondance des mineraux a permis aux 
entreprises privees de fournir a ses 
travailleurs des niveaux de vie res
pectables. Dans ces cas c'est 
l'entreprise privee et non le gou
vernement provincial qui depense 
des somrnes importantes pour ameliorer 
les conditions de vie des habitants 
de ces r~gions. L'experience demontre 
done que les regions eloignees sont 
mieux desservies lorsqu'elles sont sous 
la juridiction du gouvernement canadien. 

ii) Il est peu probable que les populations 
des territoires federaux accepteraient 
de voir leurs regions integrees aux 
~rovinces adjacentes. Ces ~opulations 
a l'esprit de pionnier possedent des 
besoins et des exigences tres parti
culiers. Elles s'objecteraient ace 
que leurs destinees soient dorenavant 
determinees par les gouvernements de 
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Victoria, d'Edmonton ou de Regina, 
lesquels ont des preoccupations tres 
differentes des leurs. Il semble 
preferable d'augmenter l'autonomie 
administrative de ces regions plutot 
que de transferer les pouvoirs de 
decisions du gouvernement canadien 
aux gouvernements provinciaux. 

iii) La fragmentation des territoires du 
Nord- Ouest et du Yukon aurait pour 
consequence de morceler les collectivites 
qui vivent dans ces regions. Par exemple, 
les Esquimaux une fois integres a la 
population des provinces deviendraient 
une minorite depourvue de toute importance. 
Ce morcellement diminuerait considera
blement les chances de survie de ces 
groupes ethniques. 

iv) Il serait tres difficile de parta~er ces 
territoires federaux d'une fa~on equitable 
pour tous les Canadiens . Le gouvernement 
canadien ne pourrait pas, sans causer 
d'injustices aux provinces de l'est, se 
departir du Yukon et des Territoires du 
Nord-Ouest . Ces territoires constituent 
une richesse inestimable pour tout le 
pays. A quel titre le gouvernement 
canadien aurait-il le droit de ceder ces 
regions sans compenser les provinces 
de l'est qui ne beneficieraient en rien 
de cette cession? 

v) Il est dans l'interet national que ces 
regions scient developpees et leurs 
richesses exploitees. Or seul le 
gouvernement du Canada a la capacite de 
proceder a ce developpement, et ce pour 
deux raisons. 

D'abord parce que le gouvernement canadien 
est moins soumis aux pressions politiques de 
tous les jours que les gouvernements provinciaux. 
Or il faut un certain courage politique pour 
aller investir des sommes importantes dans des 
regions ou il existe tres peu de voteurs et 
par consequent peu d'avantages politiques. 
Si les politiciens provinciaux ont neglige 
dans leur province respective les regions 
eloignees, c'est qu'ils ont prefere investir 
dans des regions plus rentables politiquement. 

Deuxiemement, les ressources de ces territoires 
difficilement accessibles sont generalement 
exploitees par des entreprises multi-nationales. 
Le pouvoir de negociation du gouvernement 
canadien aupres de telles entreprises est 
beaucoup plus considerable que celui de 
chacune des provinces agissant isolement. 
D'autre part, la mise en valeur des ressources 
exige generalement une planification a 
l'echelle nationale. Seul le gouvernement 
canadien peut done mener a bien !'exploita
tion de ces ressources de fa~on planifiee. 

... /5 
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13. Si cette question de l'extension des frontieres 
est soulevee, il serait opportun que la delegation federale 
provoque la reaction des provinces avant de manifester son 
opposition. Il est plus que probable que certaines pro
vinces endosseront le point de vue du gouvernement canadien. 

Le Rapport Dorion 

14. Le 24 novembre, 1966, le gouvernement quebecois 
etablissait la Commission d'Etude sur l'Integrite du 
Territoire du Quebec. Le premier rapport de cette commis
sion (Rapport Dorion) etait ~ublie en decembre, 1968. 
Ce rapport traite des "Problemes de la Region de la 
Capi tale canadienne", et contient trente-sept recommen
dations. En resume la Commission recommende: 

l) que le gouvernement du ~uebec s'oppose 
a tout concept de district federal qui 
impliquerait le detachement d'une por
tion du territoire quebecois; 

ii) qu'une conference tripartite permanentc 
(composee de representants du ~uebec, de 
l'Ontario et du gouvernement canadien) 
soit formee pour elaborer et mettre au 
point periodiquement un plan d'amena
gement de la region de la capitale; 

iii) que les gouvernements provinci~ux ~~rdeLt 
complete latitude pour reali se r les 
amenagements affectant leursterritoires 
respectifs; 

iv) que la loi etablissant la Comcission 
de la Capitale nationale soit uurugee. 

15. La recommendation qui parte l e plus a consequence 
est la suivante: 

"Que le Quebec entreprenne l e s demarches 
nec essaires en vue d'obtenir la cession 
des terrains actuellement possedes par 
la Commission de la Capitale nationale 
en territoire quebecois e t que ce trans
fert de propriete soit inconditionnel 
et sans compensation financ iere" ( iiapport 
Dorion, Vol. II p. 111, no. 21~. 

16 . I l semble peu probable que le gouvernene nt du 
Quebec veuil l e soulever cette question de l a capita l e 
n ationale lors de l a p roc haine Conference co nstitut Lon
nelle. D'abord parce que la Com~ission Dorion n'a pas 
encore complete taus s e s travaux et qu'il s erait par 
consequent plus logique d ' att e ndre le ou l es autres r apports 
avant de discuter avec le gouvernement canadien de 
l'integrite du territoire quebecois . Deuxiemement , en 
soulevant cette question maintenant,le gouve rne ment 
quebecois risquerait d 1 e tre accuse de vouloir retarder 
l a revision c onstitutionnelle en faisant fleche de tout 
bois. Enfin,politiquement, l a question de la capitale 
nationale n'apparait sans doute pas comme particulierement 
urgente l !'ensemble de la population qu~Lecoise . 

.,, 
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17. Si la question etait cependant soulevee, le gou-
vernement canadien devrait denoncer les recommendations 
les plus radicales du Rapport Dorion. Le gouvernement 
canadien pourrait exprimer sa volonte de cooperer davan
tage dans l'avenir avec les deux gouvernements provinciaux 
en cause, mais s'opposer ace que l'on revienne en arriere 
pour defaire ce qui existe deja. 

Conclusions 

18. Est-il souhaitable que la revision de la Constitu-
tion serve d'occasion aux provinces pour discuter a~ec le 
gouvernement canadien de plusieurs sujets concernant 
l'amenagement du territoire (e.g. la capitale nationale, 
la frontiere Quebec-Labrador, l'extension des frontieres 
de la Colombie britannique, le fusionnement de certaines 
provinces etc.)? 

19. La reponse a cette question doit etre non, pour 
les raisons suivantes: 

i) La position du gouvernement canadien 
vis-a-vis de la revision constitu
tionnelle a toujours ete qu'il fallait 
d'abord rechercher un consensus sur les 
objectifs fondamentaux de l'union cana
dienne et sur les principes fondamentaux 
de la Constitution avant d'aborder des 
questions plus particulieres. Il est 
indeniable qu'eventuellement il faudra 
discuter des questions de territoire, 
mais ~ette discussion devrait etre 
reportee plus tard, a une etape ulte
rieure de la revision de la Constitution. 

ii) Discuter de ces questions a ce stade 
preliminaire risquerait de compromettre 
le succes de l'exercice en faisant 
surgir des difficultes qui sont reelles 
mais d'une importance moindre, ce qui 
risquerait de detourner !'attention 
des questions fondamentales. 

iii) Il existe une multitude de sujets qui 
sont lies directement ou indirectement 
a la revision de la eonstitution. 
Accepter de traiter de l'amenagement du 
territoire serait consentir a de nom
breuses discussions sur les sujets les 
plu s varies . Un ordre systematique 
et logique doit etre suivi si la revi
sion de la Constitution doit donner des 
resultats concrets. 

iv) Decrire dans la nouvelle constitution 
toutes les frontieres du pays risquerait 
d'introduire un element de rigidite qui 
n'e st pas souhait able . 

le 31 janvier 1969 . 
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The Constitutional Conference, Ottawa, 
First Meeting, February 1968 

Comments by the Various Premiers 
an Advancing the Constitutional 

Exercise 

Hon. John Robarts: 

"Now we are here in Ottawa on the second leg of our 
voyage, if I may continue the analogy. We have reached the 
point where we cannot turn back. Having launched this examin
ation of ourselves, we must not founder, we must continue it. 
We must complete our voyage, and that we have come this far 
makes me confident of our eventual success." (Pages 19-21) 

"What sacrifices are we prepared to make to be 
Canadians? How strong is our will to remain together as a 
country? ••• How willing are we to make an active effort to 
re-think our most cherished prejudices?" (Page 21) 

"Now, I should like to turn for a few moments to the 
form of federalism we should have in Canada and the constitu
tional changes which may be required to implement our decisions 
in this regard. (Page 45) 

"We are aware that in many parts of Canada this issue 
is viewed with a certain amount of indifference. ••• Others 
suggest that there are many more urgent problems in this country 
than constitutional change and we should first get on to a solu
tion of those other problems. All I can say is as far as 
Ontario is concerned fundamental constitutio~al change holds no 
fears for us. And we are certainly prepared to make a con
tribution to this process ••• " (Page 45) 

Hon. Daniel Johnson: 

"I simply cannot conceive that we might go on quarrel
ling for another century over the meaning and scope of our 
Constitution. We need every last bit of our energy and resources 
to carry out desperately urgent tasks, particularly in the 
~conomic sector, on which the well-being of all Canadians depends. 
{Page 57) . 

"This· is why we need a constitution which will be a 
source of harmony and no longer of misunderstanding; a con
stitution which will describe things as they are and meet 
problems head on, instead of skirting them; a constitution 
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with every provision written clearly and in full as befits a 
federal constitution; a constitution containing its own 
amending formula, but sufficiently sound and permanent to 
avoid being constantly challenged; a constitution which will 
depend for final interpretation on a tribunal whose composition 
will be such that no one will be tempted to question its 
impartiality." (Pages 57 to 59) 

••• Quebec submits: " 
1. That the time has come for our country to give it

self an entirely Canadian constitution made in Canada by 
Canadians and for all Canadians;" (Page 67) 

Hon. G.I. Smith: 

"••• The constitution should be fitted to the needs of 
the country and its people ••• " (Page 81} 

"If, therefore, the present constitution does not fit 
the needs of Canadians, we should search for ways of changing it, 
to make it better, and we are ready to take part in such a 
search ••• " (Page 81} 

Hon. L.J. Robichaud: 

"May I at this point offer a few remarks on this question 
of constitutional change. (Page 99) 

"Indeed, it is perhaps time for an.honest examination 
as to whether the forms and symbols of 1867 are appropriate 
to the life, . and times, and mood of 1968. (Page 99} 

"We can surely ~11 agree that The British North ~merica 
Act as a piece of prose, and as an exercise in symbolism, is 
deficient to the point of calculated boredom ••• " (Page 99} 

Hon. W.C. Weir: 

"••• It is our wish that priority be now given to 
agreeing on a domestic amending procedure which will enable the 
Constitution of Canada to be amended in Canada by Canadians ••• " 
{Page 111) 

••• 3 
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"When we speak of the Constitution and the changes 
that are needed to adapt it to the needs of Canada in its 
second century we should not allow a concern for the instru
ments themselves to obscure the purpose to which their use is 
directed. (Page 117) 

"••• Change for its own sake is not enough. But where 
change is necessary for the continued progress to the greater 
Canada which meets the ideals and ambitions of all Canadians, 
then Manitoba stands ready to play a positive role in this 
search ••• (Page 117) 

"Manitoba pledges itself, Mr. Prime Minister, to play 
its full role in the co-operative spirit which has been engen
dered here - and in the common endeavour of all of us to achieve 
a stron9er and more united Canada." (Page 117) 

Hon. A.B. Campbell: 

":t believe it would be hard to overstate the importance 
of what we have come here to do. We may, perhaps, be looked on 
as the foster fathers of Confederation in undertaking to complete 
the work which the original Fathers bagan in Charlottetown in 
1864. We have to add to the initial structure a superstructure 
more in conformity with the apparent needs of the country after 
a century of experience;. the deep-felt desire of the people of 
Canada (and especially minority groups) for a constitutional 
guarantee of their liberties, and especially the profound yearning 
of French-speaking Canadians for recognition of their rights to 
equality of status and of opportunity." (Page 139) 

Hon. E.C. Manning: 

"Mr. Prime Minister and Gentlemen: The nature of the 
matters that we are here to discuss, and the point in time at 
which we are met, in our opinion make this conference perhaps one 
of the most important since Confederation. Such an occasion calls 
for complete frankness, objective analysis, sound judgment and a 
sincere respect for the viewpoints of those with whose conclusions 
we may strongly disagree. The responsibility, resting on each of 
us, is heavy and inescapable." (Page 155) 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

STATEMENTS MADE BY MEMBERS IN THE HOUSE OF COMMONS 
ON GENERAL REVIEW OF THE CONSTITUTION 

Exerpts from Hansard 
f rom 1963 to present 

Mr. Brewin - June ·19, 1963, p. 1326: 

"1. What steps, if any, have been taken or are 
contemplated with the view to having the constitution 
of Canada repatriated so that it can be fully amended 
within Canada? 
2. Have any steps been taken or are they contemplated, 
to reconvene a conference of the attorneys general of 
the various provinces and the Minister of Justice with 
a vie''~ to working out a procedure for repatriation of 
the constitution? 
3. What steps, if any, have been taken to secure the 
views of other qualified organizations or individuals 
with a view to the repatriation of the constitution? 
4. Has consideration been given by the government of 
Canada to incorporating within any proposed amendment 
of the constitution a constitutional bill of rights 
which would be binding on legislative authorities? 

Mr. Macdonald: "1. None by the present government. 
2. No steps have yet been taken, and if and when it 
is decided to do so, the government will so indicate 
in due course. . 
3. None by the present government. 
4. Not by the present government. (See a~so pp. 4,8) 

Mr. Stanley Knowles - June 1, 1964, p.3784: 

Mr. 

"Mr. Speaker, as a sup].:llementary to the question 
about when the flag could be debated, may I ask the 
Prime Minister whether it was not his intention, by 
today, to tell us about the priorities of house 
business, with particular reference to the Canada 
pension plan and when we are going to get the resolution 
that seeks to amend the British Nllrth America Act?" 

Brome-Missis 

"I realize this meeting was very short, but I should 
like to ask a question dealing \'li th an aspect of this 
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matter apart from the repatriation of the constitution 
itself. Would the Prime Minister tell us whether any 
suggestion was made to hold a federal-provincial conference 
to modernize and bring up to date the constitution to 
suit the needs of modern times?" 

Hr. Pearson:· "No. We restricted our discussion to 
methods of amending the constitution. But I should add 
that in the discussions just completed we agreed to 
have another meeting to consider, if possible, a report 
from the attorneys general on the amendment of the 
constitution and any other questions which the premiers 
might wish to bring up. This meeting will be held 
immediately following the visit of the Queen to Ottawa 
on October 11. There will be a two-day meeting after 
that between the premiers of the provinces and the Prime 
Minister." 

Hr. Reward Grafftey - October 30, 1964, p.9625: 

"Along with many Canadians I believe that before or 
certainly by 1967 we must have a modern constitution 
suited to modern times. I am not going into the niceties 
of whether or not we should completely scrap the one 
we have now and draft a new one, or whether vre should 
simply drastically amend the one we have. I am convinced 
of one thing, Mr. Chairman, and I think there is great 
support for this in every corner of this house, that much 
sooner than later we must have a modern constitution 
suited to modern times.u 

Mr. Reward Grafftey - November 18, 1964, p. 10&20: 

11I should like to direct a question to the Prime Minister. 
Inasmuch as a committee of the Quebec legislature is we~l 
advanced in its study of the Canadian constitution and 
proposed changes thereto, is it the intention of the 
federal government to initiate proposals in the near future 
to set up a constitutional study conference on a national 
basis, designed to propose positive suggestions which will 
result in a modern constitution suited to modern times? 11 

Hr. Reward Grafftey - April 1, 1965, p. 13026: 

"I should like to ask a question of the Prime Minister. 
In view of recent developments is the government now 
considering the establishment of an all party parliamentary 
committee in order to undertake a .complete study of the 
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Canadian constitution and obtain agreement on a modern 
constitution suited to modern times1" 

Right Hon. L.B. Pearson (Prime Minister): "Well, Mr. 
Speaker, I do not think I can usefully add anything at 
this time to what I have said on this matter in recent 
days." 

Hr. Reward Grafftey - April 27, 1965, p. 627 

"Hr. Speaker, a supplementary question relating to the 
question relating to the question just asked. Because 
of the problems the Federal Government is experiencing 
regarding jurisdiction and treaty-making powers, and 
because of the question just asked, does the right hon. 
Prime Minister not consider the time has now arrived 
for the setting up of a parliamentary committee to study 
our written constitution with a view to obtaining 
agreement in all parts of Canada on proposed changes 
and amendments? 

I ask this question because of the strong possibility 
that everybody in Canada recognizes that the Fulton
Favr~au proposition will not get through the Quebec 
House in the foreseeable future. Does this not mean 
that the time has now come to set up this kind of 
parliamentary committee? I am sure the Prime Minister 
would agree with me that it will do a lot to help 
national unity." (See also p. 7) 

Mr. Raymond Langlois (Megantic) - September 3, 1964, p. 7607: 

"I should like to ask a supplementary que~tion relating 
to that asked by the hon. member for Brome-Missisquoi a 
few minutes ago. Does the Prime Minister intend to call 
another conference later this year bet\'leen himself and 
the ten premiers for t~e purpose of modernizing the 
constitution after it has been repatriated?" 

Mr. Pearson: "I think we had better restrict our 
consideration at the moment to the subject of amending 
our constitution here in Canada. In addition to the 
meeting in October, there will be a further meeting 
with the provincial premiers, the annual meeting held 
late in November or in December. It is a little early 
to say what will be on the agenda." 

/1- 1. 
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Mr. Fair\veather - September 30, 1964, p. 8593: 

"There is another suggestion I want to make, that when 
the attorneys general are meeting they consider a formula 
whereby the bill of rights of Canada, a very important 
document as it now stands, could become entrenched in the 
constitution. It should be incorporated into the constitu
tion and it should be so entrenched that no change could 
be made without the consent of all the legislatures and the 
Parliament of Canada. The bill of rights should contain 
the basic freedoms of religion, speech, press, assembly 
and association. It should also provide for freedom from 
discrimination on the grounds of race, colour or creed, 
freedom from arbitrary arrest and imprisonment and the 
guarantee of free elections within a stated period. I hope 
that when this is done, the day will come when concurrent 
legislation will be enacted in the ten provinces. Then 
this great formula will be very meaningful, in all the 
areas of our concern." 

Mr. Brewin - September 30, 1964, p. 8595: 

"To these rights should be added other fundamental rights 
which, unfortunately, are not embodied in our constitution 
and which I consider should be included before any process 
is finally accepted. I welcome and second the suggestion 
made by the hon. member for Royal that the fundamental 
rights and freedoms of individuals, most of which are to · 
be found in the present Canadian Bill of Rights should 
be incorporated in the fundamental document of our constitu
tion." 

Mr. Caouette - September 30, 1964, p. 8604: 

"I would like here to draw the attention of the Minister 
of Justice on this point. Let us leave that constitution 
to England and let us elaborate a new Canadian constitution, 
one that will take into account the current economic, 
political and social facts in Canada, the possibilities, 
the potential at all levels, in all respects, in this 
country." 

Mr. Caouette - Jctober 30, 1964, p. 9621: 

"More and more at the present time we hear about 
amendments to the Canadian constitution. These suggestions 
do not come from one province only but from the whole 
of Canada. The Ontario premier seems to recognize - and 
be is a Conservative - that our constitution must get 
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a second sober thought. 

Not very long ago Her Majesty the Queen was in Canada 
and she said, in Quebec City, that a protocol which 
dates back a hundred years is not adequate and does not 
meet present needs. This is not surprising. It must 
be noted that it is. the Queen herself who declares that 
the . constitution must be changed, and adapted to the 
needs of the times. 

Mr. Chairman, we are no longer in 1867, but in 1964 and 
the Canadian constitution must be suited to 1964 require
ments, granting as much independence as possible to every 
province. On many occasions we suggested in the house 
some amendments to the constitution: give the provinces 
more latitude, give them the required financial means 
not through taxation, but by using new sources of credit 
to provide for a normal development of the provinces." 

Mr. Aiken - September 30, 1964, p. 8608: 

"I wonder whether I may be permitted to ask a further 
question, Mr. Chairman? This question was asked by the 
hon. member for Royal, but does the minister anticipate 
that,tbis will accomplish anything beyond making the 
constitution a Canadian document? Is there any change 
in substance in the B.N.A. Act to be discussed at this 
time?" 

Mr. Gilles Gregoire (Lapointe): - October 15, 1964, p. 9071: 

"Mr. Speaker, unfortunately I have not yet bad time to 
analyze and study the release issued after the meeting 
between the provincial attorneys general and the Minister 
of Justice. I was unaware also that the Minister of 
Justice was to make a statement today in this regard. 

However, there is at least one remarkable thing about 
this. From now on Canada will at least be able to amend 
its own constitution and, more important, we hope that 
the constitution will be amended in quite a radical 
way so that our country will adapt itself to the modern 
world. 

Her Majesty Queen Elizabeth II stated in Quebec City 
that what could be normal 100 years ago should perhaps 
be amended or changed today. 

••• 6 
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There is no doubt for us that the constitution should 
be amended. Some radical changes must be made to meet 
the requirements of our modern times, the progress and 
development of Canada as well as the atmosphere prevail
ing in 1964 in our country." 

Mr. Macq uarri e October 30 2 19642 p. 9619: 

"I do not intend to discuss amending procedures because 
these were ably discussed by some of my colleagues this 
morning. Perhaps, in time, the development of legislation 
for social needs and the general development of our country 
may lead us to a situation where we should take a new look 
at the constitution and perhaps even consider a new constitu
tion •. " 

Mr. Martineau - November 2 2 19642 p. 9672: 

"I also believe that once we have brought home the 
constitution, we should also think of revising and modern
izing it. It is not difficult to realize that the British 
North America Act and some other statutes that are part of 
our constitution are antiquated, rigid, and do not meet the 
realities of today. 

It is only normal that after lOO years there should be 
this anxiety to modernize an instrument which certainly 
served us well in the past but is no longer adequate in 
the light of today's needs. And when I say today's needs, 
I do not mean only the legitimate claims and aspirations 
of only a section of the population, namely the French 
Canadian people, but I mean also all social, economic and 
cultural problems which are not mentioned in the constitu
tion and for which a solution does not seem to be provided. 

In my opinion, those are facts about which we, the members 
of the Canadian parliament, must think seriously. 

In my opinion, to refuse changes when their necessity · 
has become absolutely obvious and clear is to show a lack 
of flexibility, a lack of political realism." 
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Mr. Heward Grafftey (Brome-Missisguoi) - December 5, 1966, 
pp. 10746-47: 

"The main reason for my rising tonight is simply to 
say in the clsoing minutes of the debate that many 
Canadians are frankly worried about the future of 
this country vis-a-vis federal-provincial relations and 
constitutional reform. I am not saying for one minute 
that (continued on page 10747) we should always be 
paying attention to Quebec to the exclusion of the 
rest of Canada. But I did ask the Prime Minister today 
a succinct question in these terms: In view of the 
throne speech emanating from the Quebec legislature 
last week, in view of what the government of Quebec 
has said about the necessity of constitutional reform, 
and in view of what all the other provinces have been 
saying to this government about the need for con
stitutional reform over the last months, has the time 
not now come for the government to decide on definite 
action in order that this nation in its centennial 
year may obtain a made in Canada constitution suited 
to modern times?" 

Mr. Heward Grafftey (Brome-Missisguoi) - December 15, 1966, 
p. 11173: 

"Hon. members opposite say there is not enough national 
unity· in this country to get on with the job of con
stitutional reform. I say that there is. I say that 
in our centennial year there will be enough national 
unity in order for us, as parliamentarians, to use it 
as a base in our study of the constitution. What I 
believe we need is a committee made up of members of 
parliament from all parties and from all regions i n 
this country to study in depth the Canadian constitu
tion. Let us meet with similar bodies in provincial 
capitals, and then, as the leader of my party has said 
time and time again: 

"After such a dialogue with the other provinces, we 
are going to sit here in Ottawa with the premiers 
and the members of the other provinces, to get a 
modern constitution adapted to our modern days." 

Mr. Heward Grafftey (Brome-Missisguoi) - April 19, 1967, 
p. 15090: 

"In view of the statement made by the Quebec leader of 
the opposition, Mr. Lesage, as regards the necessity 
of modernizing our constitution, is the minister now 
willing to create a parliamentary committee on the con
stitution?" 

... 8 
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Mr. Brewin - January 24, 1966, p. 202: 

"••• In short, I urge upon the Prime Minister that a 
committee of parliament be set up to make recommenda
tions to parliament concerning constitutional changes 
that may be required to strengthen Canadian unity, or 
that may be otherwise desirable, and to examine how 
we can arrive at a constitution truly Canadian, 
amendable in Canada and meeting the requirements of 
a modern, f ederal structure." 

Mr. Douglas - January 28, 1966, p. 412: 

"••• We in t his party, therefore, want to see a 
revised constitution. We want to see it domiciled 
in Canada. We want to see it have a flexible amending 
procedure. But, we have opposed the so-called Fulton
Favreau formula. Apparently we are now getting a 
great many supporters in this regard." 

Right Hon. J.G. Diefenbaker, May 24, 1967, p. 522: 

"Mr. Speaker, in view of the series of statements 
being made in various provinces to the effect that this 
nation is a creation of the provinces, and that provinces 
have treaty rights and are sovereign en tities, does 
the Prime Mi nister not now think the government of 
Canada should convene a confederation conference rather 
than leaving this matter in the hands of the provinces 

. or in a vacuum? Will he reconsider his previous refusal 
to convene such a conference? Certainly the cocktail 
gathering on July 5 cannot take th~ place of a confer
ence." 

Mr. David Lewis, February 8, 1968, p. 6492: 

"It became perfectly clear from the f i r st hour of the 
conference that there was a need to be concerned with 
a comprehensive review of the constitut ion. In his 
statement yesterday the Prime Minister said, on behalf 
of his government, that the federal government was in 
favour - I think this was t.he word, and I am taking it 
from memory so I will be corrected if I am wrong - of 
entering into a total review of the constitution . In 
the statement the right hon. gentleman made today he 
dalled it a comprehensive review. 
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"It has been obvious to some of us for some time that 
this kind of review and study of what needs rearranging, 
what needs bringing up to date, was essential ••• " 
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