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PREFACE TO TIE SECOND EDITION
AFTER twelve years a new edition of this collection of documents has
been called for, and the Oxford University Press has generously given
me an opportunity to revise and enlarge it. I have done so with
greater ease owing to the fact that many of the collections which
were not available when the first edition appeared have been re-
printed, and I am thus able to omit documents which can now be
easily consulted. In addition, I have benefited, I hope, from criti-
cisms, and greatly reduced the documents for the period 1791-1840.
Many of them have been found superfluous in their endless repeti-
tions, and, at any rate, they can now be referred to with greater
facility owing to the increasing interest in and wider dissemination of
Canadian historical material since 1918. I have thus made room for
more modern material, especially from Bagot's dispatches and from
the documents since 1867. I have seen no reason to change my
opinions about editing and I adhere to the plan suggested in the
preface to the first edition. The book is primarily for students, and
one of their most important duties is to learn for themselves to use
documents and not to rely on an editor.

It is a pleasure, within so few years for a book of this nature, to
prepare a new edition. I am glad to know that the older one has been
in use throughout the Anglo-Saxon world and in the universities and
government offices of most European countries.

I should like to thank all those who have helped me and to add
specially to the names of older friends those of Mr. F. H. Underhill,
professor of history in the University of Toronto, and of Mr. N. A.
MacKenzie, my colleague in law, who have given me generously of
their advice and time. My wife has seen the bock through the press
and compiled the index, which is meant to provide a reasonable
method of reference, as it was impossible for reasons of space to
index the volume in the detail which I should have liked. The
dedication records memories deeper and more personal of two of my
students, whose careers were cut off at the beginnings of brilliant
promise.

W. P. M. KENNEDY.

UNIVERSITY OF TORONTO.

4th December, 1929.





PREFACE TO THE FIRST EDITION
My primary object in publishing this collection of documents has
been to provide students of Canadian constitutional development in
the University of Toronto with a handy and convenient volume. I
have not therefore thought it necessary to edit the documents in close
detail. The notes which I have provided are meant to encourage
work rather than to give full information. Nor have I written a long
historical introduction. The history of the Canadian constitution
can be divided into well-defined periods. I have arranged the docu-
ments selected for each of these periods in chronological order so that
the student can easily follow the development which they suggest,
and I have linked each section with introductory notes in which I
attempt to sum up, briefly and in broad generalization, the history to
which the documents afford illustrations. With the growing interest,
however, in constitutional history, especially within the British
empire, I venture to hope that the volume may prove useful to a
wider circle of readers than those for whom it has primarily been
compiled.

If such a volume as this needs a defence, necessity and experience
must bear the burden of it. Many of the well-known volumes of
documents-e.g. by Messrs. Shortt and Doughty, Professors
Egerton and Grant, and Mr. W. Houston-are out of print, and even
had they been accessible, none of them fulfilled exactly what ex-
perience had taught me was necessary-a single volume in which acts
of parliament, ordinances, proclamations and such dry-as-dust
material would be vitalized by being brought into touch with letters,
speeches and contemporary illustrations. These are of the greatest
help in making dull documents live, and in giving that contemporary
outlook which is the hardest thing to acquire. Experience has guided
me, too, not only in compiling the book, but in selecting the docu-
ments. To the skilled student of the subject my selections may appear
arbitrary; but I have tried to include no document which has not
proved its value in actual teaching, and I have excluded many which,
whatever their intrinsic importance, have not satisfied that test.
The actual test itself is, I feel, arbitrary; but when a selection had to
be made, it served a practical and useful purpose. I have omitted
any selections from Lord Durham's Report, which must be read as a
whole by all students of the Canadian constitution, and selections
from it would be superfluous. I have also excluded any select cases
illustrating the workings of the British North America Act of 1867.
The cases are too numerous and too confusing for selections in a
volume such as this.

With regard to the text, I have as a general rule strictly adhered



x PREFACE TO THE FIRST EDITION

to the sources given at the head of each document. I have also
purposely referred to Christie's History of Lower Canada as a source,
because the reference will help the student. As far as possible, however,
I have collated documents taken from Christie with official copies.
On the whole, Christie gives an accurate text.

I should like to acknowledge my thanks to the Dominion Archi-
vists, to Professors Egerton and Grant, and Mr. W. Houston, whose
work in the same field has made mine all the more easy. I owe much
to the kindness of officials in the various libraries where I have
worked, especially to those of the Legislative Library, Toronto. The
Librarian of that Library has gone to the trouble of having most of
the parliamentary papers relating to Canada bound together under
years. These he has called Imperial Blue Books Relating Io Canada.
Under that title I refer to documents which will also be found in the
British Parliamentary Papers. This admirable arrangement has
saved me hours of work.

W. P. M. KENNEDY.
UNIVERSITY OF TORONTO,

1st February, 1918.
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XC. Resolutions of Lower Canadian Assembly, 1836 . . . . 331
Embody previous petitions. Inter alia, aim of reform is 'to render
the executive council of this province directly responsible to the
representatives of the people in conformity with the principles and
practice of the British constitution as they obtain in the United
Kingdom'.

XCI. Glenelg to Gosford, June 7, 1836 . . . . . . 332
Regrets that the Lower Canadian assembly should judge Gosford's
Instructions (No. LXXXVII) from garbled extracts. Orders Gosford
to communicate to the assembly a complete copy of them.

XCII. Baldwin to Glenelg, July 13, 1836 . . . . . 335
Baldwin's matured arguments in favour of responsible government.

XCIII. The Ten Resolutions of 1837 . . . . . . . 342
Passed in the imperial parliament as an outcome of Gosford's reports
on Canadian affairs. Inter alia, the legislative council of Lower Canada
cannot be made elective, but it may be made more efficient and
popular; it cannot, however, be made subject to the responsibility
demanded by the assembly.

XCIV. Address of Lower Canadian Assembly, August, 1837 . . . 343
The 'lie direct' to the 'unbridled and uncontrolled sway of the
colonial ministers in Downing Street'. Challenges the position and
legality of the commission on whose recommendations the Ten
Resolutions (No. XCIII) were passed. The policy can only retain
Lower Canada by 'physical and material force'. To the request for
supplies the assembly 'would not be justified in placing in the hands
of hostile powers the means of aggravating and perpetuating evils'.
Confidence can only be re-established by an elective council and
responsible government.
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XCV. Address from Montreal Constitutional Association to the Sister

Provinces, December 13, 1837 . . . . . . 347

This document lays all trouble at the door of the ignorant and the
easily led peasantry. The struggle is entirely racial.

XCVI. An Act to make Temporary Provision for the Government of
Lower Canada (1 & 2 Victoria, c. 9), February 10, 1838 . 350

XCVII. Report of the Select Committee of Upper Canadian Assembly on
the State of the Provinces, February 8, 1838 . . . . 352

Suggests a legislative union, on a federal basis, of all the north
American colonies, and a declaration in due and solemn form of the
queen's sovereignty over them; the changing of the title 'governor'
to that of 'viceroy', and the holding of the office by one of the
royal dukes. Discusses the idea of the union of the provinces. Only
the favour given to such a proposal by the British in Lower Canada
warrants the consideration of a suggestion unpalatable to Upper
Canada. If union be the imperial project, it can only be accepted by
ensuring British ascendancy in both branches of the legislature.
Montreal ought to be annexed to Upper Canada. It is palpably
unjust to leave that province without a port. Suggests the repre-
sentation of the American colonies in the imperial parliament.
Criticizes severely the colonial office and suggests a permanent board
in London for colonial affairs with representatives from the colonies.

XCVIII. Durham to Glenelg, August 9, 1838 . . . . . 359

Discusses the racial animosities in Lower Canada; the attitude of the
United States to the province; the sympathies of the Americans.
Analyses the state of mind of the British in Lower Canada.

XCIX. The Indemnity Act (1 & 2 Victoria, c. 112), 1838 . . . 366

C. Baldwin to Durham, August 23, 1838 . . . . . . 367

Encloses a copy of No. XCII and renews his plea for responsible
government.

CI. Durham to Glenelg, October 16, 1838 . . . . . . 369
His resignation. Considers possible effects of it.

CII. Durham to Glenelg, October 20, 1838 . . . . . . 371

The British are angry at the wavering imperial policy. Sir John
Colborne now supreme, as a military and not a civil government
seems unfortunately to be the necessity of the future. Growing danger
of separation from the mother country, at any rate of further blood-
shed.

CIII Durham to Glenelg, November 10, 1838 . . . . . 374

Growing belief in Upper Canada in the indifference of the imperial
government has produced unwillingness among the militia and
volunteers to prepare for active service.

CIV. Report of the Committee of the Upper Canada Legislative Council
on Durham's Report, May 11, 1839 . . . . . 374

Protests against Durham's suggestions for 'responsible government'.
A colonial electorate too fickle, individualistic and unstable for such a
trust, however suited to other conditions. The dangers are too great
to throw off active imperial control. Durham is unreliable and
inaccurate.

CV. Lord John Russell on Canadian Affairs, June, 1839 . . . 382

Various complexities and possible complications render impossible
any grant of full responsible government to the Canadas.
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CVI. Joseph Howe to Lord John Russell, September, 1839 . . 384

This and the three following documents were addressed as open
letters to Lord John Russell in reply to his speech of June, 1839 (No.
CV). Howe agrees with Durham that the lack of 'responsible govern-
ment' is the foundation cause of all the troubles in the colonies. Is
the withholding of it due to a suspicion of colonial loyalty? That
loyalty will bear full examination. Government by executive councils
as absurd and unjust as it is futile. Efforts at reform only prove 'the
cure worse than the disease'. No real remedy except Lord Durham's.
The dangers? None in reality. The result? The people satisfied and
happy. Does dependence in an empire imply a form of constitutional
government different from that in England? If so, why, by what
right, government by a minority ? Will a majority be more 'disloyal'
governing themselves than when under the irritation of minority rule ?
Is her majesty in mortal terror because the majority of the citizens
of London govern the city ? Does any one, except in a spirit of
humour, imagine the lord mayor declaring war on France? Would we
do it in Canada? Suppose we did, you could easily check us.

CVII. Joseph Howe to Lord John Russell, September, 1839 . . 390
Examines Russell's objections to responsible government. The
governors could, under it, be made responsible to the assembly, as
the ministers of the crown in England are held responsible. They
would be bound by the same limitations, and there would be neither
more nor less invasion of the sovereignty of the crown. Suppose
they receive unconstitutional advice from a colonial ministry-what
then? May not this equally occur in England ? The irresponsibility of
governors at present is humorously but trenchantly analysed.
Suppose a typical 'governor' made mayor of Liverpool, with all the
present bag and baggage of 'instructions', 'dispatches', and all the
present method of government as known in the colonies--'he must be
an angel of light indeed, if he does not throw the good city of Liver-
pool into confusion'. What answer to the 'confusion'? The 'mayor'
can blame someone else-can throw the responsibility on the 'colonial'
office. 'No form of government could well be devised more ridicu-
lous.' The 'mayor's' oflicials-the 'executive'- are a fortiori more
irresponsible.

CVIII. Joseph Howe to Lord John Russell, September, 1839 . . . 398
The questions involved are those of local governemnt, not of imperial
concern. Russell fears for foreign affairs. Let his own words be the
answer to his fears: the governor must stand by his duty to allow no
interference (cf. No. CV). A colony declare war ? Only conceivable by
irresponsible madmen. Russell's 'imaginary' cases only fertile
creations which British North Americans laugh at. Discusses trade
and commerce and shows that difficulties, if any, are as great under
'irresponsible' as 'responsible' government.

CIX. Joseph Howe to Lord John Russell, September, 1839 . . . 404
Russell may ask, and rightly ask, what is proposed as reform ? Howe
replies: he will leave to the imperial parliament foreign affairs;
control of naval and military forces; the regulation of colonial trade
witli the mother country; that interference with the colonies similar
to that with any incorporate town in England in extreme cases. Let
the colonial secretary's duties be only 'watchful supervision'. Let
him have no right to meddle in any internal affairs. Let the gover-
nors, who are usually on their arrival like ignorant, 'overgrown
school boys', find themselves surrounded by 'schoolmasters' who
have the confidence of the people, and not by those who only repre-
sent themselves, or a minority, or the whims of their excellencies'
predecessors. The governors could then 'do no wrong in any matter
of which the colonial legislature had the right to judge'. Discusses
the details of reform by contrast with the evil ramifications of the old
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system of government. Under 'responsible government' might not
Papineau and Mackenzie have never existed as rebels; perhaps have
developed into constructive statesmen ?

CX. An Act Amending 1 & 2 Victoria, c. 9 (2 & 3 Victoria, c. 53), 1839 414

CXI. Lord John Russell to Poulett Thomson, September 7, 1839 . . 416
Thomson is sent to Canada to learn the deliberate wishes and to ob-
tain the co-operation of the provinces, without which there can be
no successful Canadian settlement. The government is strongly in
favour of the proposed union, and Thomson will endeavour to obtain
for its principles such an assent as will render them acceptable. Sug-
gestions are given as to methods: he may appoint a committee of
authority from each province to frame articles of union, to be pro-
posed to the Upper Canadian legislature; he may assemble the latter
and propose the appointment of commissioners to meet those from
Lower Canada, and in the event of hostility in the assembly, he may
dissolve it and appeal to the people. This step, however, must be
taken with the gravest deliberation. Whatever the method, the
government will expect to receive a detailed plan of union. If the
proposal proves impracticable, an alternative is expected. 'Impos-
sible to reduce into the form of a positive enactment a constitutional
principle' of responsibility. rIt will be your anxious endeavour to
call to your councils and to employ in the public service those persons,
who by their position and character, have obtained the general con-
fidence and esteem of the inhabitants of the province.' ? Military
affairs, emigration and the land question require serious attention.
Municipal institutions demand immediate and special consideration.
In Upper Canada, finances and the clergy reserves are pressing
questions. Her Majesty is determined to maintain the connexion
between the United Kingdom and the American colonies.

CXII. Lord John Russell to Poulett Thomson, October 14, 1839 . 421
Must refuse any explanation of 'responsible government' which
would imply a surrender to the petitions and addresses. The imperial
parliament has already expressed its opinion on the matter (No.
XCIII). There can be no proposals entertained on the subject.
Cabinet government impossible in a colony. Colonial councils cannot
advise the crown of England. Impossible to reconcile the responsi-
bility of the governor to the crown with a responsibility on his part
to his council. Impossible also to define the power of the governor
and the privileges of the assembly. The only rule is 'a wise modera-
tion' by each.

CXIII. Lord John Russell to Poulett Thomson, October 16, 1839 . . 423
The tenure of subordinate colonial offices during the pleasure of the
crown has generally come to mean a tenure during good behaviour.
This must cease. Any sufficient motive of public policy or a change
in the person of the governor will in future be sufficient reason for
changes in officials. The judges are excepted. Pensions and indemni-
ties may be necessary, but the rule must be enforced as often as the
public good demands it.

CXIV. Poulett Thomson to Lord John Russell with the Address and
Resolutions from the Lower Canadian Special Council in favour of
Union, November 18, 1839. . . . . . . . 424

Special council of Lower Canada adopts plan for union. There is
naturally much diversity of opinion owing to the rebellions, but
almost every one sees the necessity for change.

CXV. Poulett Thomson to a Friend, November 20 and December 8, 1839. 427
Describes his successes, in favour of the union, in Lower Canada.
Has fears for a similar result in Upper Canada-the country of
factions, whe-re the 'constitutional party is as bad or worse than the
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other, in spite of all their professions of loyalty'. The finances, the
house of assembly-in fact, everything in Upper Canada-in a chaotic
state.

CXVI. Poulett Thomson to the Legislature of Upper Canada, December 7,
1839 . . . . . . . . . . 428

Outlines the government's plans for union. Delay in proposal not
due to wavering, but to a desire to consult the Upper Canadian
legislature in order that the union may be as just as possible.
Thomson asks the legislature to assent to certain terms in the pro-
posed union: (a) equal representation for each province in the new
united house of assembly, (b) the granting of a civil list, (c) the
charging of the public debt of Upper Canada for works of a general
nature on the joint revenue of the united province.

CXVII. Poulett Thomson to a Friend, December 12, 1839 . . . 430

Explains what he means by 'responsible government'. The governor
cannot be responsible to an executive holding the confidence of the
house of assembly. The governor is not a sovereign; lie is a minister
of the crown responsible to the home government, and therefore
'cannot be under the control of men in the colony'.

CXVIII. Resolutions of the Legislative Council of Upper Canada, Decem-
ber 14, 1839 . . . . . . . . . . 431

Embody Thomson's requests as outlined in No. CXVI.

CXIX. Resolutions of the House of Assembly of Upper Canada, December
23, 1839 . . . . . . . . . . . 432

Embody Thomson's requests as outlined in No. CXVI.

CXX. Poulett Thomson to House of Assembly of Upper Canada, January
14, 1840 . . . . . . . . . . . 432

Impossible to lay before the house Russell's dispatches on 'respon-
sible government'; quotes, however, No. CXI as to the advice on
which he acts.

CXXI. The Act of Union (3 & 4 Victoria, c. 35), 1840 . . . . 433

CXXII. Poulett Thomson to Russell, September 16, 1840 . . 445
Regrets that act of union has no provisions for municipal institutions.
Municipal institutions are the very training needed in Canada-with-
out them, higher government cannot succeed. Is inclined to defer
proclaiming the union, until parliament has reconsidered this ques-
tion. The consequences of such an action, however, too doubtful. If
the queen desires, lie will persist in his work and propose a comprehen-
sive municipal scheme in the opening session of the new legislature.

CXXIII. Russell to Sydenham, October 25, 1840 . . . . . 449

Reply to No. CXXII. Regret2 Sydenham's disappointment over the
omission of legislative provision for local government in the act of
union, especially as lie shares in it. It is a Canadian matter, however,
and the Canadian people will doubtless provide for such a useful
system.

CXXIV. Sydenham to a Friend, 1840 (?) . . . . . . 449

Expresses more emphatically his fear that it was a fatal mistake for
the imperial parliament not to set up a good municipal system.
Without it the jobbery and corruption of this government must go on,
and the Canadian legislature spend its time inefficiently on petty
local details. A system of local government far more important than
even the legislative union.
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SIXTH PERIOD
1841-1867

Introductory Note to the Period. . . 453

CXXV. Sydenharn's Speech to Canadian Legislature, 1841 . . 455
Draws attention, inter alia, to the necessity for the development of
the resources of the province by a well-considered plan of public
works; to the need for encouraging and carefully controlling immigra-
tion; to the pressing call for a good system of municipal institutions
and of provincial education. Promises imperial aid in substantial
loans.

CXXVI. Sydenham to his Brother, August 28, 1841 . . . . 457
Triumphant announcement of his having carried, word for word, his
own municipal district bill for Upper Canada-' the bill, the whole
bill, and nothing but the bill'.

CXXVII. Resolutions of the Legislative Assembly of Canada, 1841 . 457
Resolutions (generally assigned to Sydenham's pen) which were
carried as amendments to proposals in which 'cabinet responsibility'
in local matters was laid down. Sydenham's resolutions only go as
far as the advice given him by Russell and communicated to the
Assembly (see Nos. CXI and CXX).

CXXVIII. Stanley to Bagot, October 8, 1841 . . . . . 458
Stanley advises Bagot to introduce practical measures and to avoid
theoretical discussions.

CXXIX. Bagot to Stanley, February 23, 1842 . . . . . 460
His early impression. Estimate of political groups.

CXXX. Bagot to Stanley, June 12, 1842 . . . . . . 463
His duty to fuse discordant elements. Sydenham quarrelled with the
French as a race. He hopes to begin a new era.

CXXXI. S. B. Harrison to Bagot, July 11, 1842 . . . . . 464
Advises Bagot to reconstruct executive by including French
Canadians. An astute estimate of the political situation.

CXXXII. W. H. Draper to Bagot, July 16, 1842 . . . . . 468
Follows Harrison (No. CXXXI). 'You cannot get on without the
French . . . I cannot sit with Mr. Baldwin.'

CXXXIII. Bagot to Stanley, July 28, 1842. . . . . . 469
A dispatch based on Nos. CXXXI and CXXXII. A critical view of
the outlook. The government must be carried on either by 'a pro-
fessed exclusion' and 'defiance' of the French Canadians or by their
admission.

CXXXIV. Stanley to Bagot, September 1, 1842 . . . . . 472
Reply to No. CXXXIII. Is alarmed and has consulted Peel. 'Divide
et impera.' Do not admit the French unless you make it manifest to
Great Britain and the conservatives and to the supporters of Britain
in the Canadas that you have been forced to do so.

CXXXV. Bagot to La Fontaine, September 13, 1842 . . . . 473
The momentous move. La Fontaine is offered conditions.

CXXXVI. Bagot to Stanley, September 13, 1842. . . . . 474
Official announcement of his action in No. CXXXV and the imme-
diate results.
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CXXXVII. Bagot to Stanley, September 26, 1842 . . . . 475

A description of the success of his experiment. If approved asks for
prompt sanction and firm support.

CXXXVIII. Bagot to Stanley, September 26, 1842 . . . . 477
A private letter along the lines of No. CXXXVII. 'I found the
Union was not completed. Sydenham had effected the fiançailles. The
marriage as he very well knew must be the work of his successor.' I
have found the moment opportune 'for performing that ceremony'.

CXXXIX. Bagot to Stanley, September 26, 1842. . . . . 478
A graphic criticism of Sydenham's methods and of the dramatie
scenes in his own legislature. Asks for full approval.

CXL. Stanley to Bagot, November 2, 1842 . . . . . . 483
The official dispatch. Critical and unkindly but promises 'cordial
support'.

CXLI. Stanley to Bagot, November 3, 1842 . . . . . 486
Critical and coloured by prejudice. 'We do not disapprove your
policy. We are prepared to support it and defend you for having
pursued it', but we shall rest both on the fact that circumstances
forced you to act.

CXLII. Metcalfe to Stanley, August 5, 1843 . . . . . 489
Fails to understand Sydenham's system of government, but, as it is
apparently working out, it will mean cabinet and party government.
Can this be reconciled with the position of the governor in a colony?
He fails to see how the problem can be solved, but fears that it is too
late to withdraw the system which has been set up as a deduction from
Sydenham's plan. Whether it was his own or not, he cannot say. For
himself, he finds it impossible to submit to the dictates of 'party
government' in a dependency of the crown.

CXLIII. Earl Grey to Lieut.-Gov. Harvey, November 3, 1846 . . 494
Outlines the status of the legislative and executive councils. Appoint-
ments to the former should be màde to make it 'fairly represent the
opinion of the majority of the intelligent members of the community'.
If, however, it does not harmonize, what course is qpen? Two con-
siderations are clear: first, the legislative council cannot be allowed
permanently to obstruct measures called for by public opinion and
sent up by the assembly; secondly, that it is a grave evil to appoint
new members to the council in order to carry such measures, as such a
method may involve too wide possibilities of increase in future difficul-
ties of a similar nature. How can the problem be solved? It is to be
understood that only 'clear and obvious necessity'-' practical in-
convenience must have actually arisen and to a serious extent'-will
justify the appointment of additional members. Such urgent necessity
will not excite indignation, and it is likely that the council will yield
to circumstances demanded by popular opinion and prevent the
adoption of such a drastic measure. With regard to the executive
council, when they cannot govern, application must be made to the
opposite party. The governor must make it clear that while he can
never assent to the abuse of the royal authority for party as opposed
to public objects, he is willing to work with any party that can com-
mand public confidence, as the government of the British provinces
cannot be carried on 'in opposition to the opinion of the inhabitants'.

CXLIV. Earl Grey to Lieut.-Gov. Harvey, March 31, 1847 . . . 496
Outlines the British. system of government and points out the differ-
ence between ' political' and 'official' appointments. He sees no reason
-but rather welcomes the idea-why colonial government should
not follow the British system. A careful criticism is given of the possi-
bilities of carrying it into effect, but it is pointed out that few appoint-
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ments at present should be of a 'political' nature, involving changes
with the change of public opinion, and that the vast number of
smaller appointments should be of an official kind, 'during good
behaviour'; thus the danger of dislocation in administration will be
lessened-a danger not to be minimized in a small community which
has just gained 'responsible government'. Outlines a scheme for the
'political' appointments, and also lays it down that 'permanent
officials' must not be members of either house of the legislature.
'Political' appointments will carry with them seats in the executive
council. With these considerations in mind, 'that system of parlia-
mentary government which has long prevailed in the mother country'
can be immediately adopted.

CXLV. Elgin to Earl Grey, July 13, 1847 . . . . . 500
Outlines his conception of the position of the governor under the
newly introduced system of responsible cabinet government: frank
and unreserved constitutional support to his ministers, but never
concealing from them that nothing will prevent him from working
cordially with their opponents, if forced upon him.

CXLVI. Elgin to Lady Elgin, 1847 . . . . . 501
Lord Durham's vindication will be the fair working out of his system
of government in Canada.

CXLVII. Elgin to Earl Grey, April 30, 1849 . . . . . 501
A detailed account of the riots at Montreal and the public excitement
following on Elgin's signing the rebellion losses' bill. Elgin defends
his action as entirely constitutional and exposes the shallowness of the
claims made by a 'British' minority to be the sole loyalists in the
province.

CXLVIII. The Annexation Manifesto, 1849 . . . . . . 505
Annexation to the United States is the only cure for the political and
economic evils.

CXLIX. Elgin to Earl Grey, March 23, 1850 . . . . . 509
Criticizes Russell's speech of February 8, 1850, in which he antici-
pated colonial independence. Pleads for a nobler conception of the
colonies. 'You must allow them to believe that, without severing the
bonds which unite them to Great Britain, they may attain the degree
of perfection and of social and political development to which organ-
ized communities of freemen-have a right to aspire.' Russell's opinion
will only add support to the annexationists; will grieve the loyal and
well affected such as Baldwin, and will hurt the province financially
and economically.

CL. Elgin to Earl Grey, November 1, 1850 . . . . . . 511
Contrasts American and British forms of government.

CLI. Elgin to Earl Grey, December 17, 1850 . . . . . 512
An expansion of the ideas which run through No. CL. A defence of
limited monarchy against republicanism.

CLII. Elgin to Cumming Bruce, September, 1852 . . . . . 514

Responsible cabinet government can flourish in the dominions. 'This
faith I have imparted.' The dependencies cannot be governed 'on the
antiquated bureaucratic principle, by means of rescripts from
Downing street'. 'I have always said to my advisers, "While you con-
tinue my advisers, you shall enjoy my unreserved confidence, and
en revanche you shall be responsible for all acts of government."'

CLIII. Elgin to the Duke of Newcastle, February 18, 1853 . . . 514

The prerogative of the crown should be employed as a means of
attaching the outlying parts of the empire to the throne. Imperial
honours should emanate directly from the crown, not on the recom-
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mendation of the local executives, and they should only be bestowed
on 'eminent persons who are no longer actively engaged in political
life'.

CLIV. Elgin to the Duke of Newcastle, March 26, 1853 . . . 515
To the argument that, by a severance of the connexion, British states-
men will be relieved of an onerous responsibility for colonial acts of
which they cannot otherwise rid themselves, Elgin replies that the
true answer is to throw 'the whole weight of responsibility on those
who exercise the real power'.

CLV. Elgin to Sir George Grey, December 18, 1854 . . . . 515
Outlines his conception of the functions of a governor.

CLVI. The Clergy Reserves Act (18 Victoria c. 2, Canadian), 1854 . . 516

CLVII. The Seigniorial Tenures Act (18 Victoria c. 3, Canadian), 1854 . 519

CLVIII. The Union Act Amendment Act (11 & 12 Victoria, c. 56), 1848 . 532
Repeals section 41 of the Act of Union (No. CXXI), which provided
for the sole use of English as the official language.

CLIX. The Union Act Amendment Act (17 & 18 Victoria, c. 118), 1854 . 533
Gives legislature of Canada power to alter the constitution of the
legislative council and repeals sections 26 and 42 of the Act of Union
(No. CXXI).

CLX. The Union Act Amendment Act (22 & 23 Victoria, c. 10), 1856 . 534
Gives legislature of Canada power to make laws regulating the
appointment of a speaker of the legislative council.

CLXI. Galt's Resolutions on Federation, 1858 . . . . . 535

CLXII. Galt &c. to Lytton, October 23, 1858 . . . . . 536
On federation negotiations.

CLXIII. Same to Same, October 25, 1858 . . . . . . 537
Confidential communication on federation.

CLXIV. Lytton to Head, November 26, 1858 . . . . . 538
Colonial secretary's views to governor of Canada on federation.

CLXV. Galt on the Canadian Tariff, 1859 . . . . . . 539
A vindication of Canadian fiscal autonomy.

CLXVI. Colonial Habeas Corpus Act (25 & 26 Victoria, c. 20), 1862 . 540
Writ of Habeas Corpus not to issue into any colony or foreign de-
pendency of the crown having courts authorized to grant the same.

CLXVII. Negotiations for Federation, 1864. . . . . . 540
Political agreement between Macdonald and Brown.

CLXVIII. The Quebec Resolutions, 1864 . . . . . . 541

The seventy-two resolutions of the Quebec Conference.

CLXIX. Cardwell to Monck, December 3, 1864 . . . . . 547
From the colonial secretary acknowledging receipt of No. CLXVIII.

CLXX. Colonial Laws Validity Act (28 & 29 Victoria, c. 63), 1865 . . 549
An Act to remove doubts as to the validity of colonial laws. A
colonial law cannot be repugnant to the laws of England: the
meaning of 'repugnancy' is embodied in this act.

CLXXI. Debates in the Canadian Parliament on Confederation, 1865 . 550

CLXXII. The Westminster Palace Hotel Resolutions, 1866 . . . 611

CLXXIII. British North America Act (30 & 31 Victoria, c. 3), 1867 . 617
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SEVENTH PERIOD
1867-1929

Introductory Note to the Period. . . . . . . . 637

CLXXIV. Rupert's Land Act (31-32 Victoria, c. 105) . . . . 639

CLXXV. The Manitoba Act (33 Victoria, c. 3, Dominion Statute), 1870 . 640

CLXXVI. Admission of Rupert's Land and North-Western Territory
into the Union, June 23, 1870 . . . . . . . 644

CLXXVII. Admission of British Columbia into the Union, May 16, 1871 658

CLXXVIII. The British North America Act (34 & 35 Victoria, c. 28), 1871 663
Parliament of Canada may establish new provinces and provide for
the constitution thereof; may alter the limits of provinces, with the
consent of their legislatures; may legislate for any territory not
included in a province. Limits power of Canadian parliament to
legislate for an established province. Confirms acts of the Canadian
parliament for the temporary government of Rupert's Land and
North-Western Territory (No. CLXXIV and No. CLXXV).

CLXXIX. Admission of Prince Edward Island into the Union, June 26,
1873 . . . . . . . . . . . 664

CLXXX. Parliament of Canada Act (38 & 39 Victoria, c. 38), 1875. . 668
Repeals Section 18 of B. N. A. Act, 1867 (No. CLXXIII), with
regard to the privileges of the Canadian parliament, provides a new
section defining those privileges, &c.

CLXXXI. Edward Blake on the Office of Governor-General, 1876 . . 669

CLXXXII. Edward Blake on the Prerogative of Mercy, 1876 . . 670

CLXXXIII. Letters Patent Constituting the Office of Governor-General
of the Dominion of Canada, 1878 . . . . . . 672

CLXXXIV. Instructions to the Governor-General of the Dominion of
Canada, 1878 . . . . . . . . . . 674

CLXXXV. Hicks Beach to Lorne, November 1, 1879 . . . . 675
On the appointment of a Canadian representative in London.

CLXXXVI. Lorne to Hicks Beach, December 24, 1875 . . . . 678
Canadian reply to No. CLXXXV.

CLXXXVII. The British North America Act (49 & 50 Victoria, c. 35),
1886 . . . . . . . . . . . 680

Parliament of Canada may provide for parliamentary representation
for any- territories which form part of the Dominion, but are not
included in any of its provinces.

CLXXXVIII. Ripon to Governor-General, June 28, 1895 . . . 680
On treaty-making power.

CLXXXIX. The Alberta Act (4-5 Edward VII, c. 3, Dominion Statute),
1905 . . . . . 683
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TREATY OF UTRECHT, 1713

Trealy of Peace and Friendship belween the most serene and most poient Princess
Anne, by the grace of God, Queen of Great Britain, France, and Ireland, and
he most serene and most polent Prince Lewis XIV, the mos! Christian King,

concluded ai Utrecht the 31/11 day of March|April 1713.

X. The said most Christian King shall restore to the kingdom and Queen of
Great Britain, to be possessed in full right for ever, the bay and streights of
Hudson, together with all lands, seas, sea-coasts, rivers, and places situate in the
said bay, and streights, and which belong thereunto, no tracts of land or of sea
being excepted, which are at present possessed by the subjects of France. All
which, as well as any buildings there made, in the condition they now are, and
likewise all fortresses there erected, either before or since the French seized the
same, shall within six months from the ratification of the present treaty, or sooner,
if possible, be well and truly delivered to the British subjects, having commission
from the Queen of Great Britain to demand and receive the same, entire and
undemolished, together with all the cannon and cannon-ball which are therein,
as also with a quantity of powder, if it be there found, in proportion to the cannon
ball, and with the other provision of war usually belonging to cannon. It is,
however, provided that it may be entirely free for the company of Quebec, and
all other the subjects of the most Christian King whatsoever, to go by land, or by
sea, whithersoever they please out of lands of the said bay, together with all
their goods, merchandizes, arms, and effects, of what nature or condition soever,
except sucli things as are above reserved in this article. But it is agreed on both
sides, to determine within a year, by commissaries to be forthwith named by
each party, the limits 1 which are to be fixed between the said Bay of Hudson, and
the places appertaining to the French; which limits both the British and French
subjects shall be wholly forbid to pass over, or thereby to go to each other by sea
or by land. The same commissaries shall also have orders to describe and settle,
in like manner, the boundaries between the other British and French colonies
in those parts.

XI. The abovementioned most Christian King shall take care that satisfaction
be given, according to the rule of justice and equity, to the English company
trading to the Bay of Hudson, for all damages and spoil done to their colonies,
ships, persons, and goods, by the hostile incursions and depradations of the
French, in time of peace, an estimate being made thereof by commissaries to be
named at the requisition of each party. The same commissaries shall moreover
inquire as well into the complaints of the British subjects concerning ships taken
by the French in time of peace, as also concerning the damages sustained last
year in the island called Montserat, and others, as into those things of which the
French subjects complain, relating to the capitulation in the island of Nevis, and
castle of Gambia, also to French ships, if perchance any such have been taken by
British subjects in time of peace. And in like manner into all disputes of this kind,
which shall be found to have arisen between both nations, and which are not yet
ended; and due justice shall be done on both sides without delay.

XII. The most Christian King shall take care to have delivered to the Queen
of Great Britain, on the same day that the ratifications of this treaty shall be
exchanged, solemn and authentic letters, or instruments, by virtue whereof it
shall appear, that the island of St. Christophers is to be possessed alone hereafter
by British subjects, likewise all Nova Scotia or Acadia, with its ancient boun-
daries, as also the city of Port Royal, now called Annapolis Royal, and all other
things in those parts, which depend on the said lands and islands, together with
the dominion, propriety, and possession of the said islands, lands, and places, and
al right whatsoever, by treaties, or by any other way obtained, which the most

For the boundaries see Mills, D., A Report on the Boundaries of Ontario (Toronto, 1873), Ontario
,Sessional Papers, vol. xi, No. 31; Canada, Bouse of Commons Debates, 1889, pp. 1654 ff.; 52 and 53
Victoria, c. 28 (Imperial Act).
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Christian King, the crown of France, or any the subjects thereof, have hitherto
had to the said islands, lands, and places, and the inhabitants of the same, are
yielded and made over to the Queen of Great Britain, and to ber crown for ever,
as the most Christian King does at present yield and make over all the particulars
abovesaid; and that in such ample manner and form, that the subjects of the
most Christian King shall hereafter be excluded from all kind of fishing in the
said seas, bays, and other places, on the coasts of Nova Scotia, that is to say, on
those which lie towards the East, within 30 leagues, beginning from the island
commonly called Sable, inclusively, and thence stretching along towards the
South West.

XIII. The island called Newfoundland, with the adjacent islands, shall from
this time forward, belong of right wholly to Britain; and to that end the town
and fortress of Placentia, and whatever other places in the said island, are in the
possession of the French, shall be yielded and given up, within seven months
from the exchange of the ratifications of this treaty, or sooner if possible, by the
most Christian King, to those who have a commission from the Queen of Great
Britain, for that purpose. Nor shall the most Christian King, his heirs and
successors, or any of their subjects, at any time hereafter, lay claim to any right
of the said island and islands, or to any part of it, or them. Moreover, it shall not
be lawful for the subjects of France, to fortify any place in the said island of
Newfoundland, or to erect any buildings there, besides stages made of boards,
and buts necessary and usual for the drying of fish; or to resort to the said island,
beyond the time necessary for fishing, and drying of fish. But it shall be allowed
to subjects of France, to catch fish, and to dry them on land, in that part only,
and in no other besides that, of the said island of Newfoundland, which stretches
from the place called cape Bonavista, to the northern point of the said island,
and from thence running down by the western side, reaches as far as the place
called Point Riche. But the island called Cape Breton, as also all others, both
in the mouth of the river of St. Lawrence, and in the gulph of the same name,
shall hereafter belong of right to the French, and the most Christian King shall
have all manner of liberty to fortify any place, or places there.

XIV. It is expressly provided, that in all the said places and éolonies to be
yielded and restored by the most Christian King, in pursuance of this treaty, the
subjects of the said King may have liberty to remove themselves within a year
to any other place, as they shall think fit, together with all their moveable effects.
But those who are willing to remain there, and to be subject to the kingdon of
Great Britain, are to enjoy the free exercise of their religion, according to the
usage of the church of Rome, as far as the laws of Great Britain do allow the same.

XXX. In witness whereof, we the underwritten Ambassadors Extraordinary and
Plenipotentiaries of the Queen of Great Britain, and of the most Christian King,
have put our seals to these present instruments, subscribed with our own hands,
at Utrecht the 31/11th day of March/April in the year 1713.

Joh. Brisol, C. P. S. Iluxelles,
Strafford. Aesnager.

'II

COMMISSION TO CORNWALLIS, MAY 6, 1749

George the Second, by the Grace of God of Great Britain, France and Ireland,
King, Defender of the Faith, &c. To our trusty and well-beloved, the Honorable
Edward Cornwallis, Esquire, Greeting. ...

know you that we reposing special trust and confidence in the prudence,
courage, and loyalty of you, the said Edward Cornvallis, of our special grace,
certain knowledge and meer motion, have thought fit to constitute and appoint
you, the said Edward Cornwallis, to be our Captain General, & Governor in Chief
in and over our Province of Nova Scotia or Acadie in America, with all the rights,
memlbers, and appurtenances whatsoever thereunto belonging, and we do hereby
require and command you to do and execute all things in due manner that shall
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belong unto your said command and the trust we have reposed in you according
to the several powers and authorities granted or appointed you by this present
Commission and the instructions herewith given you, or by such further powers,
instructions and authorities as shall at any time hereafter be granted or appointed
you under our signet and sign manuel, or by our order in our privy Council, and
according to such reasonable laws and statutes as hereafter shall be made or
agreed upon by you with the advice and consent of our Council and the Assembly
of our said Province, under your government hereafter to be appointed in such
manner and form as is hereafter expressed.

And for the better administration of justice, and the management of the public
affairs of our said Province, we hereby give and grant unto you, the said Edward
Cornwallis, full power and authority to chuse, nominate, and appoint such fitting
and discreet persons as you shall either find there or carry along with you not
exceeding the number of Twelve, to be of our Council in our said Province. As
also to nominate and appoint by warrant under your band and seal all such
other officers and ministers as you shall judge proper and necessary for our
service and the good of the people whom we shall settle in our said Province
until our further will and pleasure shall be known.

And we do hereby give & grant unto you full power and authority to suspend
any of the members of our said Council to be appointed by you as aforesaid from
sitting, voting, and assisting therein if you shall find just cause for so doing.

And if it shall at any time happen that by the death, departure out of our said
Province, suspension of any of our said Councilors, or otherwise, there shall be
a vacancy in our Council (any five whereof we do hereby appoint to be a quorum),
our will and pleasure is that you signify the same unto us by the first opportunity
that we may under our signet & sign manuel constitute and appoint others in
their stead.

But that our affairs at that distance may not suffer for want of a due number
of Councilors, if ever it shall happen that there shall be less than nine of them
residing in our said Province, we hereby give and grant unto you the said Edward
Cornwallis full power and authority to chuse as many persons out of the principal
freeholders inhabitants thereof as will make up the full number of our said Council
to be nine and no more; which persons so chosen and appointed by you shall be
to all intents and purposes Councilors in our said Province until either they shall
be corifirmed by us, or that by the nomination of others by us under our sign
manuel or signet our said Council shall have nine or more persons in it.

And we do hereby give and grant unto you full power & authority, with the
advice and consent of our said Council, from time to time as need shall require, to
summon and call General Assemblys of the Freeholders and Planters within your
Government according to the usage of the rest of our Colonies & Plantations in
America.

And our will and pleasure is that the persons thereupon duly elected by the
major part of the Freeholders of the respective counties and places & so returned
shall before their sitting take the Oaths mentioned in the Act entitled "An Act
for the further security of his Majesty's Person and Government and the succes-
sion of the Crown in the Heirs of the late Princess Sophia being Protestants, and
for extinguishing the hopes of the pretended Prince of Wales and his open and
secret abettors," as also make and subscribe the afore-mentioned declaration
(which Oaths & Declaration you shall commissionate fit persons under our Seal
of Nova Scotia to tender and administer unto them,) and until the same shall be
so taken and subscribed no person shall be capable of sitting tho' elected, and we
do hereby declare that the persons so elected and qualified shall be called and
deemed the General Assembly of that our Province of Nova Scotia.

And that you the said Edward Cornwallis with the advice and consent of our
said Council and Assembly, or the major part of them respectively, shall have
full power and authority to make, constitute, and ordain Laws, Statutes, &
Ordinances for the Public peace, welfare & good government of our said province
and of the people and inhabitants thereof and such others as shall resort thereto,
& for the benefit of us, our heirs and successors, which said Laws, Statutes, and
Ordinances are not to be repugnant, but as near as may be agreeable, to the
Laws and Statutes of this our Kingdom of Great Britain.

Provyded that all such Laws, Statutes & Ordinances, of what nature or dura-
tion so ever be within three months or sooner after the inaking thereof trans-
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mitted to us under our Seal of Nova Scotia for our approbation or disallowance
thereof, as also duplicates by the next conveyance.

And in case any or all of the said Laws, Statutes & Ordinances not before
confirmed by us shall at any time be disallowed, and not approved & so signified
by us our 1-leirs or Successors under our or their sign manuel & signet, or by
order of our or their privy Council unto the said Edward Cornwallis, or to the
Commander in Chief of our said Province for the time being, then such and so
many of the said Laws, Statutes, and Ordinances as shall be so disallowed & not
approved shall thenceforth cease, determine, & become utterly void & of none
effect, anything to the contrary thercof notwithstanding.

And to the end that nothing may be passed or done by our said Council or
Assembly to the prejudice of us our Heirs & Successors, we will & ordain that
you the said Edward Cornwallis shall have and enjoy a negative voice in the
makai;g and passing of all Laws, Statutes & Ordinances as aforesaid.

And you shall & may likewise from time to time, as you shall judge it neces-
sary, adjourn, prorogue & dissolve all General Assemblies as aforesaid.

And our further will and pleasure is that you shall and may keep & use the
Publick Seal of our Province of Nova Scotia for sealing aIl things whatsoever
that pass the Great Seal of our said Province under your Government.

And we do further give and grant unto you the said Edward Cornwallis full
power and authority fron time to time & at any time hereafter, by yourself or
by any other to be authorized by you in that behalf, to administer and give the
Oaths mentioned in the aforesaid Act to all and every such person or persons as
you shall think fit, who shall at any time or times pass into our said Province or
shall be residing or abiding there.

And we do by these presents give and grant unto you the said Edward Corn-
wallis full power and authority, with advice and consent of our said Council, to
erect, constitute, and establishi such and so many Courts of Judicature & Publick
Justice witlhin our said Province and Dominion as you and they shall think fit
and necessary for the hearing & determining all causes as well Criminal as Civil
according to Law and Equity, and for awarding of Execution thereupon with all
reasonable and necessary powers, authorities, fees & privileges belonging there-
unto, as also to appoint & commissionate fit persons in the several parts of your
Government to administer the oaths mentioned in the aforesaid Act, entitled
"An Act for the further security of His Majesty's Person & Government & the
Succession of the Crown in the Heirs of the late Princess Sophia being Protes-
tants, and for extinguishing the hopes of the pretended Prince of Wales and his
open and secret abettors:" as also to administer the aforesaid declaration unto
such persons belonging to the said Courts as shall be obliged to take the same.

And we do hereby authorise and impower you to constitute and appoint
Judges, & in cases requisite Commissioners of Oyer & Terminer, Justices of the
Peace, and other necessary officers & ministers in our said Province for the better
administration of Justice and putting the Laws in execution, and to administer
or cause to be administered unto them such oa th or oaths as are usually given for
the due execution and performance of offices and places and for the clearing of
truth in Judicial Causes.

And we do hereby give and grant unto you full power & authority, where you
shall sec cause, or shall judge any offender or offenders in criminal matters or for
any fines or forfeitures due unto us fit objects of our mercy, to pardon all such
offenders and to remit all such offences, fines and forfeitures, treason & willfull
murder only excepted; in which cases you shall likewise have power upon extra-
ordinary occasions to grant reprieves to the offenders untill & to the intent our
Royal pleasure miy be known therein.

We do by these presents authorise and empower you to collate any person or
persons to any churches, chapels, or other eccleciastical benefices within our said
Province as often as any of them shall happen to be void.

In witness whereof we have caused these our letters to be made patent.
Witness ourself at Westminster the sixth day of May in the twenty-second year
of our reign.

By writ of Privy Seal.
(Signed) YORKE & YORKE.
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III

REPRESENTATIVE GOVERNMENT IN NOVA SCOTIA, 1755
[Trans.: Akins, Nova Scolia Archives (1869), pp. 710 ff.]

To ihe Right Honble. he Lords Conimissioners for Trade and Planlalions.

May it Please Your Lordships,-
Pursuant to your Lordships' desire Signified to Us by Mr. Hill in his Letter of

the 31st of March last setting forth, That a doubt having arisen whether the
Governor and Council of His Majesty's Province of Nova Scotia have a Power
of enacting Laws within the said Province and Jonathan Belcher Esqr. having
transmitted to Your Lordships his observations thereupon inclosing to Us a
Copy of the said Observations together with Copys of several clauses in the
Commission 1 and Instructions of the said Governor of that Province referred to
(all which are herewith returned) and desiring our opinion, whether the said
Governor and Council have or have not a Power to enact Laws for the public
Peace, Welfare and good Government of the said Province and the People and
the Inhabitants thereof.

We have taken the said Observations and clauses into Our Consideration and
are humbly of opinion that the Governor and Council alone are not authorized
by lis Majesty to make Laws till there can be an Assembly.

lis Majesty has ordered the Government of the Infant Colony to be pursuant
to his Commission and Instructions and such further Directions as I-le should
give under his Sign Manual or by Order of Council.

All of which is humbly submitted to Your Lordships Consideration.
(Signed) ANYt. MuRRAY.

RICED. LLOYD.
April 29th, 1755.

Governor Lawrence Io Lords of Trade and Plantalions.

Halifax, 8th December, 1755.
My Lords,-

I have the honour by this opportunity to transmit to your Lordships the
opinion of the Chief Justice 2 upon the manner of convening an Assembly in this
Province. Tho' this is a matter, that in many of its parts, I am by no means
qualified to judge of, yet I think it my duty to lay before your Lordships such
reflections as have occurred to me upon so important a subject.

The general necessity of convening an assembly upon account of the present
invalidity of the laws, being altogether a point of law, I can say no more upon
that head than that the Laws are chiefly such, as it appeared indispensably
necessary to make, for the good regulation of the Town of Halifax and the
encouragement of its commerce, they were inostly made at the request of the
Merchants, or the people whom they concerned, who have been perfectly satisfied
therewith and have never made the least question of their validity that ever I
heard, I have been well informed that at the first establishment of the Colony of
Virginia, Laws were enacted in the same manner and continued in force until an
Assembly could be easily convened for their confirmation.

The enclosed opinion seems to be founded upon the necessity of performing
a promise made to the first Settlers of their having an Assembly. I believe from
the first settlement of the Province to the present time the Governor has been
required by the 86th Instruction to call an Assembly, by causing two Members
to be elected for each Township, but as the Town of Halifax is the only place
qualified to elect two members, they alone would not be sufficient to form an
Assembly, therefore I humbly apprehend such a promise, cannot in any wise be
said to have been broke through, but its performance not yet become possible,
by the circumstances of the Province. As to the manner proposed by the Chief
Justice for convening an Assembly at present, by electing 12 Members for the
Province in the form of a County Election if it is to be any precedent for future
elections, it will be attended with a very great inconvenience. As it is to be held
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at Halifax, which most likely will not be the residence of the landed people, but
of the Merchants, the former whose well being is much more connected with the
security of the Province, will be mostly excluded and the Assembly chiefly com-
posed of the latter, who are not so nearly concerned in its welfare, and who may
sometimes have views & interests incompatible with the measures it may be
necessary to take in a Province so contiguous both by land and water, to the
whole force of the French in North America.

I have now laid before you fully my thought upon this subject, which I flatter
myself, your Lordships will receive with your usual candour, and excuse any
error that may be found therein, upon reflecting how seldom it has fallen in my
way to consider things of this nature.

If it is thought necessary to put this Plan or any other to the same purpose in
execution, I beg of your Lordships that I may have full instructions upon the
subject, which I will take care most punctually to execute. It would be necessary,
in this case, to provide for the expense of a House for the Assembly to sit in, and
for a Clerk and sucli salaried Officers as may be thought necessary for their
attendance, for I can venture to assure your Lordships that the people here in
general, are not in a condition of contributing any sum of money to defray such
an expense.

I am, &c.
CHAs. LAWRENCE.

The Lords Commrs. for Trade & Plantations.

Extraci from Leller of Lords of Trade Io Governor Lawrence.

Whitehall, March 25th, 1756.
We have taken into Our Consideration your Letter to us dated the 8th of Decem-
ber last, inclosing the Proposals of the Chief Justice for convening an Assembly
in Nova Scotia, and although We are fully sensible of the numberless Difficulties
which will arise in carrying this or any other plan for an Assembly into Execution
in the present state of the province and that many of the Inconveniences pointed
out in your Letter must necessarily attend it, yet We cannot but be of Opinion,
that the want of a proper authority in the Governor and Council to enact such
Laws as must be absolutely necessary in the Administration of Civil Government,
is an Inconvenience and Evil still greater than all these; and altho' His Majesty's
subjects may have hitherto acquiesced in and submitted to the Ordinances of the
Governor and Council, yet we can by no means think, that that or any other
reason can justify the continuance of the Exercise of an illegal authority; what
you say with regard to the Council of Virginia's passing laws in the first Infancy
of that Colony is very true; but then they derived the Power of doing it from
their Commission, which was also the case of many other of the Colonies at their
first settlement, tho' it was a Power of very short Duration, and in later times
since the Constitution of this Country has been restored to its true principles has
never been thouglit advisable to be executed.

Whether the measure proposed by the Chief Justice is or is not a proper one
depends upon a precise knowledge of a variety of Facts which we at this distance
cannot be competent Judges of; but whether that or any other plan is followed
it will only be a temporary Plan and in no degree a precedent for future Assemblys
when the circumstances of the Province will admit of other Regulations.

The first Assembly Convened be it in what form it will, must necessarily con-
sist of Persons of Property in Trade, because there is no Person who can be truly
said to have any considerable landed Interest, until the Country is cleared and
the Lands laid out, yet it may be proper and it will be necessary to take care, that
a certain landed property, be it ever so small, be the Qualification as well of the
Electors as the Elected, because the Commission directs that the Assembly shall
be chosen by the majority of the Freeholders.

The Election of twelve Persons or of any greater or lesser number to represent
the whole Province considered as one County, may be a proper method as far as
appears to us, but this must be left to your Discretion, who, by being upon the
spot will be better able to determine upon this point, perhaps a Division of the
Province into Districts or Townships may be the more eligible method, for altho'
Halifax is at present the only Town in which there are any Inhabitants qualified
to be Electors or Elected, yet as it is not proposed that actual Residence should
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be required in order to qualify a Person to act in either one or other of the
Capacitys, the making a few Grants of Land in any of the Districts, as Minas,
Chignecto, Piziquid, Cobequid &c. will remove this difficulty, and if this can be
done, the first Assembly will bear the nearer Resemblance to the form, in which
it must be convened when the Province becomes better peopled and settled.

This however We only throw out for your Consideration and desire it may be
understood, that this point is left to your discretion under the Powers given you
by your Commission.

This being settled, The next Consideration will be the form of the Writ of
Summons, the manner of executing it and the previous points to be settled before
the Assembly proceeds upon Business, so far as regards the Election of a Speaker
and the Rules to be observed with respect to Dissolutions, Prorogations and
Adjournments: as to all which Points, We must refer you to the inclosed Copy
of the form of a Writ made use of in the Province of New Hampshire, which
appears to us (regard being had to the different circumstances of the two Pro-
vinces) the best adapted to the purpose, and to the inclosed Copies of the Instruc-
tions lately given to the Governor of Georgia and to the members of the Council
of that Province, showing the manner in which these Instructions were carried
into execution.

There is one part of the Chief Justices proposal however which we can by no
means approve of, and which must be particularly guarded against, and that is
the continuance of the first Assembly for 3 years which, might be and probably
would be attended with great inconveniences, for, altho' We have no doubt but
that the first Assembly will be constituted of proper Persons and Persons well
disposed to promote the Public Service, yet it may happen either from some
Defect in the first formation of the Assembly or from their irregular and improper
Proceedings, that the Governor may find it necessary for the good of the service
to dissolve them and as it would be highly improper that his hands should, in such
case be tied up, We thought it necessary to say thus much upon this Point, as it
appears to us of great consequence.

Another inconvenience necessary to be guarded against is long Sessions, which
will not only be attended with Expence, but will also, in the present situation of
affairs greatly obstruct and hinder you in the necessary attention which you must
give to other important matters; and therefore you will take care, that the
Sessions be as short as possible and the meetings at such times as shall be most
convenient as well to the members as to yourself.

These are all the Points which occur to us at present upon this important
question, and it only remains for us to desire that you will take the earliest
opportunity after the first Session of the Assembly to acquaint us in the fullest
and most particular manner of all the steps you have taken in this matter, of the
effect and operation of this measure with regard to the Public Service, pointing
out to us at the same time the Conveniences and Inconveniences of it, how far
the Plan on which you proceeded is defective, the cause of those Defects, and in
what manner you would propose to have them remedyed to the end that we may
lay the whole matter before His Majesty and the Plan for future Assemblys-
ascertained by proper Instructions to you.

Extract from leller of Lords of Trade Io Governor Lawrence.

Whitehall, July ye 8th, 1756.
We have in our Letter to you dated the 25th of March last, given you our Senti-
ments at large upon the Propriety and method of Summoning an Assembly, and
as We are fully convinced of the expediency of this measure and are satisfied
that until it be donc, this Infant Colony cannot be truly said to be upon a
permanent and lasting Establishment. We hope you will have thoroughly con-
sidered this matter and carried our directions into Execution. We have no doubt
but that all His Majesty's Subjects in Nova Scotia enjoy their Rights and
Libertys to the full extent under the present form of Government, but until an
Assembly is established, malevolent and ill designing men will take occasion to
complain and misrepresent things to the prejudice of the Colony, and even the
best disposed of His Majesty's Subjeets there, will be uneasy under the present
form of Government, a Petition setting forth the Inconveniency resulting from
the want of an Assembly, having already been transmitted.
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ExIraci from a leller of Gov. Lawrence Io the Lords of Trade and Plantations.

Halifax, 3rd November, 1756.
In ry leLter to your Lordships of the 14th of October last, which was forwarded
by way of Boston, I had the honor to acquaint you of my intentions to wait on
ny Lord Loudoun at New York, and that upon my return, the business of a

house of representatives recommended by your Lordships, which from the
absence of the Chief Justice upon the Continent for some time past, could not
be sooner attended to, should be set about with all convenient diligence. But
since the receipt of your Lordships last letter, and of one from the Secretary of
State, I have laid aside my design of visiting my Lord Loudoun at least for the
present, and as the Chief Justice is now arrived, I shall as soon as the business
of the Supreme Court, in which he is now deeply engaged is over, proceed to the
consideration of what your Lordships have proposed in that respect, and in the
mean time I take the liberty to enclose to your Lordships some remarks upon
the expediency of this measure, pointing out the different objections & the
difficulties we at present labour under in order to pave the way for carrying it
into execution & wvhich your Lordships look upon as so essentially necessary to
the permanent and lasting establishment of this Infant Colony, which remarks
when your Lordships shall have maturely considered, I flatter myself you will
agree with me in opinion that in our present critical situation it will be no easy
matter to obviate the many difficulties which naturally arise in the making such
alterations in the present form of Government as your Lordships have now
proposed. I can with great truth assure your Lordships that I know not of one
instance wherein bis Majesty's subjects in Nova Scotia have been in the least
molested in the enjoyment of their rights and liberties to the full extent, under
the present form of Government and that since I have had the honor to be
entrusted with the management of the Province affairs, I have donc my utnost
endeavours to give satisfaction to every person in it. But my Lords it is impossible
for me to redress pretended grievances that I have never been informed of nor
can I indeed conjecture what reasons could be given to your Lordships by those
Petîtioners to induce you to think they la)or under such great inconveniences
from the want of an Assembly. This much I certainly know, that those very
persons who were so forward in pushing this matter during Mr. Cornwallis's
Government seen now to be entirely of opinion that a House of Representatives
in the present posture of affairs instead of obviating the inconveniences corn-
plained of would serve only to create heats, animosities and disunions amongst
the people at a time when the enemy is as I may say at our doors, and when the
whole should join together as one man for their mutual safety and defence. That
there are malevolent and ill designing men who will take occasion to misrepresent
things to the prejudice of the Colony and that there are some such in this place
I have some reason to conclude. These my Lords will be always the same under
any Government, not from any particular regard for their Country, or to the
advantage and prosperity of the Colony but from views and motives of a very
different and pIerhaps not so disinterested a nature. But that the well disposed
part of -lis Majesty's subjects here should be in the least uneasy under the
present form of Government, I have not the least reason to surmise, because
they have never signified any thing of it to me; and I dare say, if any of them
have joined in the Petition your Lordships make mention of, they have been
led into it through inadvertency and the specious pretences of the persons I
have been just describing. But whatever might be their inducement at that time
I have the most just grounds to be satisfied that they are now of a quite different
way o! thinking.

At a Council holden at the Governers House in Halifax on Friday the 3d Decr.
1756,

PRESENT-
I-lis Excellency the Governor,

The Lieutenant Governor,
Benj. Green
Jno. Collier C
IRobt. Grant ouncs.
Chas. Morris

[1713-
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Jonathan Belcher Esqr. took the Oaths as a Member of His Majesty's Council

of this Province, and his Seat at the Board. Proposals which Mr. Chief Justice
Belcher lad laid before him the last Year for Calling a House of Representatives,
and which he had at that time transmitted to their Lordships of the Board of
Trade for their consideration. His Excellency also communicated Extracts from
two letters which he had received from their Lordships on that head, wherein
they had directed him to take such measures as he should think most proper for
ealling such a House, wherefore he desired the Council would give him their
opinion and advice thereon.

The Council then proceeded to consider what measures would be most proper
to be taken for convening the Assembly, but not coming to any resolution thereon,
Lhey adjourned the further consideration thereof to Monday next at Ten of the
Clock in the forenoon.

Jno. Duport, Sec. Conc.
CHAS. LAwRENCE.

AI, a Council holden at the Governors House in Halifax on Monday the
3rd Jany. 1757.

PRESENT-
The Lieutenant Governor.

Jonn. Belcher, Benj. Green,
Jno. Collier, Councs.
Chas. Morris, J Robt. Grant.

H-lis Excellency the Governor together with His Majestys Council having had
inder mature consideration the necessary and most expedient measures for
carrying into Execution those parts of His Majesty's Commission and Instructions
wliich relate to the calling General Assembles within the Province, came to the
following Resolutions thereon, viz.

That a House of Representatives of the inhabitants of this Province, be the
Civil Legislature thereof, in Conjunction with His Majesty's Governor or Com-
mander in Chief for the Time being, and His Majesty's Council of said Province,
the first House to be Elected and Convened in the following manner, and to be
stiled the General Assembly, vizt.

That there shall be Elected for the Province at large until the saine shall be
divided into Counties . . . . . . . . 12 members,

For the Township of Halifax . . . . . . 4
For the Township of Lunenburg . . . . . 2
For the Township of Dartmouth . . . . . 1
For the Township of Lawrence Town . . . . 1
For the Township of Annapolis Royal . . . . ,
For the Township of Cumberland . . . . . 1

22

That until the said Townships can be more particularly described the limits
thereof shall be deemed to be as follows, vizt.

That the Township of Halifax comprehend all the Lands lying Southerly of
a line extending from the Westermost Head of Bedford Bason across to the
Northeasterly Head of St. Margarets Bay with ail the Islands nearest to said
Lands, together with the Islands called Cornwallis's, Webbs and Rous's Islands.

That the Township of Lunenburg comprehend all the lands lying between
Lahave Hiver and the Eastermost Head of Mahone Bay, with all the Islands
within said Bay and all the Islands within Mirliguash Bay and those islands
lying to the Southward of the above Limits.

That the Township of Dartmouth comprehend all the Lands lying on the East
side of the Harbour of Halifax and Bedford Bason, and extending and bounded
Easterly by the Grant to the Proprietors of Lawrence Town & extending from
the Northeasterly Head of Bedford Bason into the Country, until one hundred
Thousand Acres be comprehended.

That the Township of Lawrence Town be bounded on the Ocean according
to the limits of the Grant to the Proprietors, and thence under the same Lines to
Extend into the Country till One hundred Thousand Acres be comprehended.

That the Township of Annapolis Royal be bounded Northerly by the Bay of
Fundy and comprehend all the Lands from the Entrance of the Bason, to extend
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up the River as far as the late frencli Inhabitants have possessed, and all the lands
on the South side of the Bason and River of Annapolis under the same Limits
East and West, and to extend Southerly till One hundred Thousand Acres be
comprehended.

That the Township of Cumberland in the District of Chignecto, comprehend
all the Lands lying between the Bason formerly called Beaubassin, now called
Cumberland Bason, and the Bay Verte, and all those lands lying within Seven
Miles of the Southwestward and Northwestward of the Road leading from said
Bason to said Bay.

That when Twenty five Qualified Electors shall be settled at Pisiquid, Minas,
Cobequid, or any other Townships which may hereafter be erected, each of the
said Townships so settled, shall for their encouragement be entitled to send one
Representative of the General Assembly, and shall likewise have a Right of
voting in the Election of Representatives for the Province at large.

That the House shall always consist of at least Sixteen members present
besides the Speaker, before they enter upon Business.

That no person shall be chosen as a member of the said House, or shall have
a Right of Voting in the Election of any Member of the said House, who shall
be a Popish Recusant, or shall be under the Age of Twenty One years, or who
shall not at the time of such Election, be possessed in his own Right of a Freehold
Estate within the District for which he shall be Elected, or shall so Vote, nor shall
any Elector have more than One Vote for each Member to be chosen for the
Province at large, or for any Township; and that each Freeholder present at such
Election, and giving his Vote for one member for the Province at large shall be
obliged to Vote also for the other Eleven.

That respecting Freeholds which may have been conveyed by the Sheriff, by
virtue of an Execution, the Right of Voting shall remain and be in the Persons from
whom the same were taken in Execution, until the time of Redemption be elapsed.

That no Non-Comnissioned Officer or Private Soldier in actual Service shall
have a Right of Voting, by virtue of any Dwelling built upon Sufferance, nor any
Possession of Freehold, unless the same be registered to him.

That all the Electors shall, if so required at the time of the Election take the
usual State Oaths appointed by Law, and declare and subscribe the Test.

That any Voter shall at the request of any Candidate be obliged to take the
following Oath, which Oath together with the State Oaths, the Returning Officer
is hereby empowered to administer.

", A. 13. do swear that I am a freeholder in the Township of in the
"Province of Nova Scotia, and have Freehold Lands or Hereditaments lying or
"being at within the said Township, and that such Freehold Estate
"hath not been made or granted to me fraudulently on purpose to qualify me
"to give my vote, and that I have not received or had by myself, or any person
"whatsoever in Trust for me, or for my use and benefit, directly or indirectly,
" any sum or sums of money, office, place or employment, gift or reward, or any
"promise or security for any money, office, employment or gift, in order to give
" my vote at this Election, and that I have not before been Polled at this Election,
"and that the Place of my abode is at

That a precept be issued by His Excellency the Governor to the Provost
Marshal or Sheriff of the Province requiring him by himself or his Deputys to
summon the Freeholders of the Province to meet within their respective Districts,
at some convenient place and time, to be by the said Provost Marshal or one of
his Deputies appointed, and of which he or they shall give Twenty days Notice
then and there to elect (agreeable to the Regulations hereby prescribed) such a
number of Representatives, as shall in the said precept be expressed, agreeable
to the preceding detail.

That on account of the present rigorous season, the precept for Convening the
first Assembly be made returnable in Sixty days from the date thereof, at which
time the Assembly shall meet at such place as His Excellency the Governor shall
appoint in the Precept.

That the Provost Marshal or his Deputy shall be the returning officer of the
Elections, to be held by him with the Assistance of three of the Freeholders
present, to be appointed and sworn by the returning officer for that purpose, and
in case a scrutiny shall be demanded, the same shall be made by them, & in case
of further contest the same to be determined by the House. The Poll for each
Township to be closed at the expiration of Forty-eight hours from the time of
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its being opened; and for the Province at large the Poll, after four days from the
time of its being opened for the Election, shall be sealed up by the returning
officer for each Township, and transmitted to the Provost Marshal by the first
opportunity, that seasonable notice may be given to the persons who shall upon
examination appear to have been chosen by the greatest number of the said votes.
Provided nevertheless that if the votes in the Townships of Annapolis Royal
and Cumberland for the first members for the province at large, shall not be
returned Eight days before the expiration of the time limitted for returning the
Precept, the Provost Marshal shall, in such case, proceed to declare who are the
persons elected, from the other votes in his hands.

That the Provost Marshal or his Deputy, shall appoint for each Candidate,
such one Person as shall be nominated to him by each candidate, to be Inspectors
of the returning officer and his Assistants.

That no Person shall be deemed duly Elected who shall not have the vote of
a majority of the Electors present.

That the names of all persons voted for together with Names of the Voters,
shall at the time of Voting be publickly declared and entered on a Book kept for
that purpose.

That in case of the Absence of any of the Members from the Province, for the
term of Two months, it shall and may be lawful for the Governor, Lieutenant
Governor, or Commander-in-Chief (if he shall judge it necessary) to issue his
Precept for the choice of others in their stead.

That the Beturning Officer shall cause the foregoing Resolution to be publicly
read at the opening of each meeting for the Elections, and to govern the said
Meetings agreeable thereto. CHAS. LAWRENCE.

Extract from letter of Lords of Trade Io Governor Lawrence.
Whitehall, March 10th, 1757.

We entirely agree in opinion with you that in the present Situation of things and
vexed and harrassed as the Province is by the Hostilities of the French and
Indians it will be in vain to attempt to induce hardy and industrious people to
leave Possessions, which perhaps they may enjoy in peace in other Colonies, to
come and settle in a Country where they must be exposed to every distress and
Calamity which the most inveterate Enemy living in the Country and knowing
every Pass and Corner of it can subject them to, and therefore we do not desire,
nor mean to press this measure upon you further than the Circumstances of the
Province & of the times will admit of. It does not however appear to us that the
same reasons do altogether, tho' they may in part, operate against the calling
an Assembly, concerning which We have given our Opinion so fully and We
hope so explicitly in a former Leter, that no other difficulties can remain than
those which arise from the obstruction and Embarrassment which such a measure
may give to His Majesty's Service in time of War and which is a consideration
that will however more or less weigh according to the manner in which the
measure is carried into Execution, for which reason We thought it proper after
pointing out to you as clearly as We were able, the general light in which this
matter appeared to Us, to leave it to your Discretion to do it in sucb manner
as you should think most proper, lest by prescribing any peculiar method We
should lay you under Difficulties which our Ignorance of particular facts would
not permit us to foresee, and in this as well as in every other Direction contained
in our Letter upon this subject the principal Point we had in view was to avoid
every thing that might give you unnecessary Trouble or Embarrassment in the
Execution of a measure which our unprejudiced judgment suggested to us as
absolutely necessary for the Peace, Welfare and Credit of the Colony, being one
of the fundamental Principles upon which it was first established.

Governor Lawrence Io Lords of Trade.
9th November, 1757.

As the calling an Assembly is doubtless a point of great importance to the
welfare & prosperity of the Province and a measure about which I have been
much more embarrassed than any other that has occurred since I have had the
honor to conduct the administration of affairs here, I am extremely happy to
find by your Lordships letter of the 10th of March last that your Lordships are
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of opinion with me the same reasons may in part tho' perhaps not altogether,
operate against calling an Assembly under the present circumstances of the
times and of the Province, as served to obstruct the well peopling and settling
the evacuated and other valuable Lands within it. That those reasons and
obstructions did heretofore, and do still subsist was the opinion not only of your
Lordships and myself but also of the most knowing of the most substantial and
of the truest well wishers to the Colony's welfare, that are to be found amongst
its inhabitants. Of the same opinion were the people of New England whose
notions of liberty and of Government your Lordships are too well acquainted
with to need any account thereof from me, for when I was amongst them last
winter I took every occasion of discovering their sentiments on this subject, in
order to be well satisfied whether there was any truth in the reports that had
been industriously propagated by some evilly disposed persons amongst us, that
to the want of a House of Flepresentatives it was principally owing that the
evacuated lands were not already settled, the more I enquired into the truth of
such reports the better I became convinced that they were without the least
foundation. And I am further to observe to your Lordships that no person
whatever with whom I have conversed and on whose judgment and advice I
could the least rely, have of late considered the measure of calling an assembly
of the people, situated and circumstanced as they are at present, and in a state of
hostilities with so dangerous and near a neiglibour, otherwise than as Chirneri-
cal. I have said above that the most substantial of our own Inhabitants have
opposed it, and that they have donc so may appear by their own memorials
begging it might not take place whilst the Province continued in a state of WVar,
knowing of how little use it could be, and of what disservice it possibly might be,
those who have urged it, have donc so, to inflame the minds of the people, who
they have much deceived and misled to deprive me of their confidence and
regard, and in short to embarrass the affairs of Government, without any other
views -than those of private advantage, and from no other motives than those
of resentment for disappointments in places and employments with which it was
not in iny power to gratify them. As the uneasiness that has been given on this
head has proceeded from scarcely any person that has property in the Province
or that lias even applied to me for the possession of an Acre of land within it,
I shall pass over the Calumnies that have been spread, without troubling your
Lordships further than just to observe, that had we been infinitely better prepared
for such a measure than we truly are, my being called by the Earl of Loudoun
to Boston last winter, my being ordered on the expedition against Louisbourg
this summer, my going to Chignecto when that expedition was dropped and the
multiplicity of military affairs in which the safety and the 'very being of the
Colony have constantly engaged my attention, have rendered the accomplish-
ment of such a rmeasure utterly impracticable for these twelve months past. For
these reasons I hope your Lordships cannot be displeased that it has not been
already carried into execution, nor even that if it be deferred till some happy
change in the face of American affairs promises more success in an undertaking
of so much moment, nevertheless if it should be still your Lordships express
pleasure that at all hazards and events an assembly shall absolutely be called
without waiting for a favorable alteration in our circumstances, I beg leave to
assure your Lordships that I shall without a moments delay after receiving your
Lordships commands execute the plan that I formed last winter for that purpose,
by the advice and assistance of His Majestys Council.

ExIract from letter of Lords of Trade Io Governor Lawrence.
Whitehall, Feby. 7, 1758.

We have fully considered that part of your Letter, which relates to the calling
an Assembly, and also the Plan for that purpose, contained in the minutes of
the Council transmitted with it, and having so often and so fully repeated to you
our sense and opinion of the Proprieiy & Necessity of this measure taking place,
it only now remains for Us to direct its being carried into immediate execution,
that His Majesty's Subjects (great part of whom are alleged to have quitted the
Province on account of the great discontent prevailing for want of an Assembly)
may no longer be deprived of that privilege, which was promised to them by
His Majesty, when the Settlement of this Colony was first undertaken, and was
one of the Conditions upon which they accepted the Proposals then made.
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We are sensible that the Execution of this measure may in the present situation

of the Colony be attended with many difficulties, and possibly may in its con-
sequences, in some respects interfere with, and probably embarrass His Majesty's
Service; but without regard to these Considerations, or to what may be the
opinion of individuals with respect to this measure, We think it of indispensable
necessity that it should be immediately carried into execution.

We approve in general that part of your plan which establishes Townships and
ascertains their Limits as corresponding with the Plan laid down in the Instruc-
tions given to Mr. Cornwallis at the first Settlement of the Colony; but We do not
think it advisable, that any of those Townships, which has not fifty settled
families, should be allowed to send Representatives to the Assembly; and there-
fore we would propose that for the present, those only, which have that number
of Settled Families, should have that Privilege, & that the rest of the members,
computing the whole at twenty two, should be elected for the Province at large,
considered as one County, according to the Plan agreed upon, but that whenever
any of those Townships, which are now established, or any others which may be
hereafter established, shall contain Fifty Settled Families, they shall be entitled
to a Writ for electing two Representatives, and the number of the members for
the whole Province at large, considered as one County, shall be diminished in
proportion.

As to the other parts of your Plan, they do not appear to us liable to objection,
excepting only that part which establishes the Quorum of the Assembly, and
fixes it at Seventeen, which We apprehend to be too great a proportion of the
whole; and that it ought not at the most to exceed one half of the whole number,
which is more agreeable to what has been judged to be proper in cases of other
American Assemblies, whose great Inconveniencies have been found to result
from the Quorum of the Assembly being too great a proportion of the whole.

With respect to the time which it may be proper to fix for the Return of the
Writs, We would wish that you should inform yourself of what has been the
general Rule in cases of the like kind in other Colonies, so far as the situation
and circumstances of Nova Scotia will admit of it. What this Rule has been we
are not at present sufficiently apprized; but of which you will be able to inform
yourself from the many Persons now in Nova Scotia, who have come from other
Colonies, and are doubtless well acquainted with what has been the Custom in
this case: But whatever this Rule may be, or however short the Term (and we
apprehend the shorter it is, the better, provided it leaves sufficient time for the
due execution of the Writs) no great Inconveniencies can arise from it, because
it will be in your Power whatever day may be flxed by the Writs for the
Assembly's meeting, to postpone it to some further day by a Proclamation of
Prorogue, in case you shall find that it will interfere with any particular services
which yourself or the Lieut. Governor may be employed in, and which must
necessarily prevent their proceeding upon Business.

At a Council holden at the Governors House in Halifax on Saturday the
20th May 1758.

PRESENT-

His Excellency the Governor,
The Lieut. Governor,

Jonn. Belcher, Benj. Green,
Jno. Collier, Councs. Robt. Grant,
Montague Willmot, 1Chas. Morris,

...... His Excellency having communicated to the Council an Extract of
a Letter to him from their Lordships of the Board of Trade dated February 7th
1758, relative to the Plan framed by the Governor & Council on the 3rd day of
January 1757, and transmitted to their Lordships by the Governor, for carrying
into Execution His Majesty's Instructions upon calling General Assemblies
within the Province, Signifying their Lordships Approbation of the same in
General, with some few alterations, which being Considered the Council came
to the following Resolution thereon, vizt., That the said Plan with the amend-
ments proposed by their Lordships shall be forthwith carried into Execution and
Published in Form as follows vizt.

His Excellency the Governor, together with His Majesty's Council having
bad undler mature Consideration, the necessary and most expedient measures for
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carrying into execution those Parts of His Majesty's Commission and Instruc-
tions which relate to the calling of General Assemblies within the Province, came
to the following Resolutions thereon vizt.,

That a -ouse of Representatives of the Inhabitants of this Province be the
Civil Legislature thereof in conjunction with His Majesty's Governor or Com-
mander in Chief for the time being, and His Majesty's Council of the said Province.
The first House to be elected and convened in the following manner, and to be
stiled the General Assembly, vizt.,

That there shall be elected for the Province at large until the same be divided
into Counties Sixteen members, for the township of Halifax Four, for the town-
ship of Lunenburg Two.

That until the said Townships can be more particularly described, the Limits
thereof shall be deemed to lie as follows vizt.,

That the Township of Halifax comprehend all the lands lying Southerly of a
Line extending from the Westermost Head of Bedford Basin across to the North-
easterly Head of St. Margaret's Bay, with all the Islands nearest to said lands,
together with the islands called Cornwallis's, Webbs, & Bous's Islands.

That the Township of Lunenburg comprehend all the Lands between Lahave
River and the Eastermost head of Mahone Bay, with all the islands within said
Bay, and all the islands within Mirliguash Bay, and those islands lying to the
Southwards of the above Limits.

Thiat when Fifty qualified Electors shall be Settled at Pisiquid, Minas, Cobe-
quid, or any other Townships which may hereafter be Elected, each of the said
Townships so settled shall, for their Encouragement, be intitled to send two
Representatives to the General Assembly, and shall likewise have a riglit of
voting in the Election of Representatives for the Province at large.

That the House shall always consist of at least Eleven members present
besides the Speaker, before they enter upon Business.

[Remaining Clauses the same as those contained in the Minutes of Council of
3rd January, 1757.]

Exiract from leller of Governor Lawrence Io Lords of Trade.

Halifax, 26 September, 1758.
As the day fixed for the meeting of the Assembly draws nigh, I hope I may be
able to dispatch such business with them as may be necessary for the present,
without too much loss of time in rejoining the Army as directed by the General.
The principal point which I apprehend will be necessary (after the Forms requisite
to be attended to upon their first coming together) is that of a sanction being
given to what the Governors with the Council have hitherto done here in a
legislative way, and then appointing a Committee of both Houses to prepare
drafts of such laws as may be necessary for the future good Government of the
Province, to be passed, upon mine or the Lieut. Governor's return to this place.

I hope I shall not find in any of them a disposition to embarrass or obstruct
his Majesty's service or to dispute the Royal prerogative, though I observe that
too many of the Members chosen are such as have not been the most remarkable
for promoting unity or obedience to His Majesty's Government here, or, indeed
that have the most natural attachments to the Province.

Extract from a leller of Governor Lawrence Io Lords of Trade.

Halifax, 26 December, 1758.
I have now the honor to acquaint your Lordships, that the assembly met accord-
ing to appointment on the 2nd of October, and passed a number of laws, a list
of which are enclosed and I have reason to hope from their proceedings hitherto,
that we shall get through the whole business in good time, and with less alterca-
tion than (from the seeming disposition of the people) I was heretofore appre-
hensive of. Whenever the session is closed I shall take particular care that your
Lordships have fair copies of the laws at large, under the Seal of the Province
as directed by His Majesty's Instructions together with transcripts of the Journal
and Proceedings of the Council and Assembly during their session,



SECOND PERIOD

1759-1763

c2





SECOND PERIOD

1759-1763
AFTER the capitulations of Quebec and Montreal, military rule pre-
vailed in the province of Quebec, modified by the Articles of Capitula-
tion (see Nos. IV and V), which were confirmed at the conclusion of
the war by the Treaty of Paris, February 10, 1763 (see No. VI). In
the following October a Royal Proclamation was issued as a pre-
liminary for the introduction of civil administration (see No. VII).
The policy outlined is tentative and led to severe disputes during the
Third Period.

According to the judgement of Lord Chief Justice Mansfield in
Campbell v. Hall (see No. XXVIII), this Proclamation was the constitu-
tion of Canada until the Quebec Act of 1774, by which it was annulled.





ARTICLES OF THE CAPITULATION OF QUEBEC, 17591

[Trans.: Shortt and Doughty, Constilulional Documenis, Canadian
Archives, 1918.]

Demanded by Mr. de Ramsay, the King's Lieutenant, commanding the high and
low Towns of Quebec, Chief of the rnilitary order of St. Lewis, to 1lis Excellency
the General of the troops of lis Britannic Majesty.-" The capitulation demanded
"on the part of the enemy, and granted by their Excellencies Admiral Saunders
"and General Townshend, etc., etc., is in manner and form hereafter expressed."

I
Mr. de Ramsay demands the honours of war for his garrison, and that it shall

be sent back to the army in safety, and by the shortest route, with arms, baggage,
six pieces of brass cannon, two mortars or howitzers, and twelve rounds for each
of them:-" The garrison of the town, composed of Land forces, marines and sailors,
"shall march out with their arms and baggage, drums beating, matches lighted,
"with two pieces of french cannon, and twelve rounds for each piece; and shall
"be embarked as conveniently as possible, to be sent to the first port in France."

Il
That the inhabitants shall be preserved in the possession of their houses, goods,

effects, and privileges:-" Granted, upon their laying down their arms."

III
That the inhabitants shall n'ot be accountable for having carried arms in the

defence of the town, for as much as they were compelled to it, and that the
inhabitants of the colonies, of both crowns, equally serve as militia.-" Granted."

IV
That the effects of the absent oflicers and citizens shall not be touched.

-"Granted."

V
That the inhabitants shall not be removed, nor obliged to quit their houses,

until their condition shall be settled by their Britannic, and most Christian,
Majesties.-" Granted."

VI
That the exercise of the Catholic, Apostolic, and Roman religion shall be main-

tained; and that safeguards shall be granted to the houses of the clergy, and to
the monasteries, particularly to his Lordship the Bishop of Quebec, who, ani-
mated with zeal for religion, and charity for the people of his diocese, desires to
reside in it constantly, to exercise, freely and with that decency which his
character and the sacred offices of the Roman religion require, his episcopal
authority in the town of Quebec, whenever he shall think proper, until the pos-
session of Canada shall be decided by a treaty between their most Christian and
Britannic Majesties.-" The free exercise of the roman religion is granted, like-
"wise safeguards to all religious persons, as well as to the Bishop, who shall be at
"liberty to come and exercise, freely and with decency, the functions of his office,
"whenever he shall think proper, until the possession of Canada shall have been
"decided between their Britannic and most Christian Majesties."

VII
That the artillery and warlike stores shall be faithfully given up, and that an

inventory of them shall be made out.-" Granted."

This and the following document represent the French terms of surrender to the British. The first
part of each section in each document is the French stipulation; the part in inverted commas in each
section of each document is the British comment. The documents as printed represent the actual
contracts of surrender, after which 'the rule of the soldiers' began in Canada and continued till the
conclusion of the Seven Years' War, when the civil administration began.
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VIII
That the sick and wounded, the commissaries, Chaplains, Physicians, Surgeons,

Apothecaries, and other people employed in the service of the hospitals, shall be
treated conformnably to the cartel of the 6th of February, 1759, settled between
their most Christian and Britannic Majesties.-" Granted."

Ix
That before delivering up the gate and the entrance of the town to the English

troops, their General will be pleased to send some soldiers to be posted as safe-
guards upon the churches, convents, and principal habitations.-" Granted."

X
That the King's Lieutenant, commanding in Quebec, shall be permitted to send

information to the marquis de Vaudreuil, Governor-General, of the reduction of
the place, as also that the General may send advice thereof to the french Ministry.
-"Granted."

XI
That the present capitulation shall be executed according to its form and

tenour, without being subject, to non-execution under pretence of reprisals, or
for the non-execution of any preceding capitulations.-"Granted."

Duplicates hereof taken and executed by, and between us, at the camp before
Quebec, this l8th day of Septernber, 1759.

CHARLES SAUNDERS,
GEORGE TOwNsHiEND,
DE RAMsAY.

V

ARTICLES OF THE CAPITULATION OF MONTREAL, 1760
[Trans.: Shortt and Doughty.]

Between their Excellencies Major-General Amherst, Commandr-in-Chief of
His Britannic Majesty's troops and forces in North America, on the one part, and
the Marquis de Vaudreuil, &c., Governor and Lieutenant-General for the King
in Canada, on the other.

ARTICLE I
Twenty-fouir hours after the signing of the present capitulation, the British

General shall cause the troops of His Britannic Majesty to take possession of the
gates of the town of Montreal: and the British garrison shall not enter the place
till after the Frencli troops shall have evacuated it.-" The whole garrison of
"Montreal must lay down their arms, and shall not serve during the present war.
"Immediately after the signing of the present capitulation, the King's troops
"shall take possession of the gates, and shall post the guards necessary to preserve
"good order in the town."

ARTICLE Il
The troops and the militia, who are in garrison in the town of Montreal, shall

go out by the gate of Quebec, with all the honours of war, six pieces of cannon
and one mortar, which shall be put on board the vessel where the Marquis de
Vaudreuil shall embark, with ten rounds for each piece; and the same shall be
granted to the garrison of the Three Rivers, as to the honours of war.-" Referred
"to the next article."

ARTICLE III
The troops and militia, who are in garrison in the Fort of Jacques Cartier, and

in the Island of St. Helen, and other forts, shall be treated in the same manner,
and shall have the saine honours; and these troops shall go to Montreal, or the
Three Rivers or Quebec; to be there embarked for the first sea port in France, by
the shortest way. The troops, who are in our posts, situated on our frontiers, on
the side of Acadia, at Detroit, Michilimaquinac, and other posts, shall enjoy the
same honours, and be treated in the same manner.-"All these troops are not
"to serve during the present war, and shall likewise lay down their arms; the rest
"is granted."

[1759-
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ARTICLE IV

The militia, after evacuating the above towns, forts and posts, shall return to
their habitations, without being molested on any pretence whatever, on account
of their having carried arms.-" Granted."

ARTICLE V

The troops, who keep the field, shall raise their camp, drums beating, with
their arms, baggage and artillery, to join the garrison of Montreal, and shall be
treated in every respect the same.-"These troops, as well as the others, must
"lay down their arms."

ARTICLE VI

The subjects of lis Britannic Majesty, and of his most Christian Majesty,
soldiers, militia or seamen, who shall have deserted or left the service of their
Sovereign, and carried arms in North America, shall be, on both sides, pardoned
for their crime; they shall be respectively returned to their country; if not, each
shall remain where lie is without being sought after or molested.-" Refused."

ARTICLE VIlI

The magazines, the artillery, firelocks, sabres, ammunition of war, and, in
general everything that belongs to his most Christian Majesty, as well in the
towns of Montreal and Three Bivers, as in the forts and post mentioned in the
Third Article shall be delivered up, according to exact inventories, to the coin-
missaries who shall be appointed to receive the same in the name of lis Britannic
Majesty. Duplicates of the said inventories shall be given to the Marquis de
Vaudreuil.-" This is everything that can be asked on this article."

ARTICLE VIII

The officers, soldiers, niilitia, seamen, and even the Indians, detained on
account of their wounds or sickness, as well as in the hospital, as in private houses,
shall enjoy the privileges of the cartel, and be treated accordingly.-" The sick
"and wounded shall be treated the same as our own people."

ARTICLE IX

The British General shall engage to send back, to their own homes, the Indians
and Moraignans, who make part of his armies, immediately after the signing of
the present capitulation, and, in the meantime, the better to prevent all disorders
on the part of those who may not be gone away, the said General shall give safe-
guards to such persons as shall desire them, as well in the town as in the country.
-" The first part refused." "There never have been any cruelties committed by

the Indians of our army: and good order shall be preserved."

ARTICLE X

His Britannie Majesty's General shall be answerable for all disorders on the
part of his troops, and shall oblige them to pay the damages they may do, as well
in the towns as in the country.-"Answered by the preceding article."

ARTICLE XI

The British General shall not oblige the Marquis de Vaudreuil to leave the
town of Montreal before ... and no person shall be quartered in his house till lie is
gone. The Chevalier de Levis, Commander of the land forces and colony troops,
the Engineers, Oflicers of the Artillery, and Commissary of War, shall also
remain at Montreal till the said day, and shall keep their lodgings. The same
shall be observed with regard to M. Bigot, Intendant, the Commissaries of
Marines and writers, whom the said M. Bigot shall have occasion for, and no
person shall be lodged at the Intendant's house before lie shall take his departure.
-" The Marquis de Vaudreuil, and all these gentlemen, shall be masters of their
"houses, and shall embark, whîen the King's ship shall be ready to sail for Europe;
"and all possible conveniences shall be granted them."

ARTICLE XII

The most convenient vessel that can be found shalkbep.apointed t the
Marquis de Vaudreuil, M. de Rigaud, the Governor ol Montr ,
this General, by the straitest passage to the first sea port a ce; and evr

OA L AdA
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necessary accommodation shall be made for them. This vessel shall be properly
victualled at the expence of His Britannic Majesty: and the Marquis de Vaudreuil
shall take with him bis papers, without their being examined, and bis equipages,
plate, baggage, and also those of his retinue.-"Granted, except the archives
"which shall be necessary for the Government of the country."

ARTICLE XIII

If before, or after, the embarkation of the Marquis de Vaudreuil, news of peace
should arrive, and, that by treaty, Canada should remain to his most Christian
Majesty, the Marquis de Vaudreuil shall return to Quebec or Montreal; everything
shall return to its former state under the Dominion of his most Christian Majesty,
and the present capitulation shall become null and of no effect.-" Whatever the
"King may have done, on this subject, shall be obeyed."

ARTICLE XIV

Two ships will be appointed to carry to France, le Chevalier de Levis, the
principal offlicers, and the staff of the land forces, the engineers, oflicers of artillery,
and their domestics. These vessels shall likewise be victualled and the necessary
accommodation provided in thein. The said officers shall take with then their
papers, without being examined, and also, their equipages and baggage. Such of
the said officers as shall be married shall have liberty to take with them their
wives and children, who shall also be victualled.-" Granted, except that the
"Marquis de Vaudreuil and all the officers, of whatever rank they may be, shall
"faithfully deliver to us all the charts and plans of the country."

ARTICLE XV

A vessel shall also be appointed for the passage of Mr. Bigot, the Intendant,
with bis suite; in which vessel the proper accommodation shall be made for him,
and the persons he shall take with him: he shall likewise embark with him bis
papers, which shall not be examined: bis equipages, plate, baggage and those of
his suite: this vessel shall be victualled as before mentioned.-" Granted, with the
"same reserve as in the preceding article."

ARTICLE XVI
The British General shall also order the necessary and most convenient vessels

to carry to France M. de Longueuil, Governor of Trois Rivieres, the staff of the
colony, and the commissary of the Marine; they shall embark therein their
families, servants, baggage and equipages, and they shall be properly victualled,
during the passage, at the expense of His Britannic Majesty.-" Granted."

ARTICLE XVII

The officers and soldiers, as well as of the land forces, as of the colony, and also
the marine officers and seamen, who are in the colony, shall be likewise embarked
for France, and sufficient and convenient vessels shall be appointed for them.
rhe land and sea officers who shall be married, shall take with them their families,
and all of them shall have liberty to embark their servants and baggage. As to
the soldiers and seamen, those who are married shall take with them their wives
and children, and all of then shall embark their haversacks and baggage; these
vessels shall be properly and sulflciently victualled at the expense of His Britannie
Majesty.-" Granted."

ARTICLE XVIII

The officers, soldiers and the followers of the troops, who shall have their
baggage in the fields, may send for it before they depart, without any hindrance
or molestation.-" Granted."

ARTICLE XIX

An hospital ship shall be provided by the British General, for such of the
wounded and sick officers, soldiers and seamen as shall be in a condition to be
carried to France, and shall likewise be victualled at the expense of His Britannic
Majesty. It shall be the same with regard to the other wounded and sick officers,
soldiers and sailors, as soon as they shall be recovered. They shall have liberty
to carry with them their wives, children, servants and baggage; and the said
soldiers and sailors shall not be solicited nor forced to enter into the service of
His Britannic Majesty.-"Granted."

[1759-
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ARTICLE XX

A Commissary and one of the King's Writers shall be left to take care of the
hospitals, and whatever may relate to the service of his most Christian Majesty.
-"Granted."

ARTICLE XXI

''ie British General shall also provide ships for carrying to France the officers
of the supreme council, of justice, police, admiralty, and all other officers, having
commissions or brevets from his most Christian Majesty, for them, their families,
servants and equipages, as well as for the other officers: and they shall likewise
be victualled at the expense of His Britannic Majesty. They shall, however, be
at liberty to stay in the colony, if they think proper to settle their affairs, or to
withdraw to France whenever they think fit.-" Granted; but if they have papers
"relating to the Government of the country, they are to be delivered up to us."

ARTICLE XXII

If there are any military officers, whose affairs should require their presence in
the colony till the next year, they shall have liberty to stay in it, after having
ohbtained the permission of the Marquis de Vaudreuil for that purpose, and with-
out being reputed prisoners of war.-" All those whose private affairs shal require
" ticir stay in the country, and who shall have the Marquis de Vaudreuil's leave
" for so doing, shall be allowed to remain till their affairs are settled."

ARTICLE XXIII

The commissary for the King's provisions shall be at liberty to stay in Canada
till next year, in order to be enabled to answer the debts lie has contracted in the
colony, on account of what he has furnished; but, if he should prefer to go to
France this year, lie shall be obliged to leave, till next year, a person to transact
his business. This private person shall preserve, and have liberty to carry off, all
his papers, without being inspected. His clerks shall have leave to stay in the
colony or go to France; and in this last case, a passage and subsistence shall be
allowed them on board the ships of His Britannic Majesty, for them, their
families, and their baggage.-" Granted."

ARTICLE XXIV

The provisions and other kind of stores, which shall be found in the magazines
of the commissary, as well in the towns of Montreal, and of the Three Rivers, as
in the country, shall be preserved to him, the said provisions belonging to him,
and not to the King; and he shall be at liberty to sell them to the French and
English.-" Everything that is actually in the magazines, destined for the use of
"the troops, is to be delivered to the British commissary, for the King's forces."

ARTICLE XXV

A passage to France shall likewise be granted, on board of His Britannie
Majesty's ships, as well as victuals to such oflicers of the India company as shall
be willing to go thither, and they shall take with them their families, servants and
baggage. The chief agent of the said company, in case he should chuse to go to
France, shall be allowed to leave such person as lie shall think proper till next
year, to settle the affairs of the said company, and to recover such sums as are
due to Llem. The said chief agent shall keep possession of all the papers belonging
to the said company, and they shall not be liable to inspection.-" Granted."

ARTICLE XXVI

The said company shall be maintained in the property of the Ecarlatines and
Castors, which they may have in the town of Montreal; they shall not be touched
under any pretence whatever, and the necessary licenses shall be given to the
Chief Agent, to send this year his Castors to France, on board His Britannic
Majesty's ships, paying the freight on the same footing as the British would pay
it.-" Granted, with regard to what may belong to the company, or to private
"persons; but if his most Christian Majesty has any share in it, that must become
'the property of the King."

1763]
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ARTICLE XXVII
The free exercise of the Catholic, Apostolic, and Roman religion, shall subsist

entire, in such manner that all the states and the people of the towns and
countries, places and distant posts, shall continue to assemble in the churches,
and to frequent the sacraments as heretofore, without being molested in any
nanner, directly or indirectly. These people shall be obliged, by the English

Government, to pay their priests the tithes, and all the taxes they were used to
pay under the Government of his most Christiàn Majesty.-" Granted, as to the
"free exercise of their religion; the obligation of paying the tithes to the priests
"will depend on the King's pleasure."

ARTICLE XXVIII
The Chapter, Priests, Curates and Missionaries shall continue, with an entire

liberty, their exercise and functions of cures, in the parishes of the towns and
countries.-" Granted."

ARTICLE XXIX
The Grand Vicars, named by the Chapter to administer to the diocese during

the vacancy of the Episcopal See, shall have liberty to dwell in the towns or
country parishes, as they shall think proper. They shall at all times be free to
visit the different parishes of the Diocese with the ordinary ceremonies, and
exercise all the jurisdiction they exercised under the French Dominion. They
shall enjoy the same rights in case of the death of the future Bishop, of which
mention will be made in the following article.-" Granted, except what regards
"the following article."

ARTICLE XXX
If by the treaty of peace, Canada should remain in the power of His Britannic

Majesty, his most Christian Majesty shall continue to name the Bishop of the
colony, who shall always be of the Roman communion, and under whose authority
the people shall exercise the Roman religion.-" Refused."

ARTICLE XXXI
The Bishop shall, in case of need, establish new parishes, and provide for the

rebuilding of his Cathedral and his Episcopal palace; and, in the meantime, he
shall have the liberty to dwell in the towns or parishes, as he shall judge proper.
He shall be at liberty to visit his Diocese with the ordinary ceremonies, and
exercise all the jurisdiction which his predecessor exercised under the French
Dominion, save that an oath of fidelity, or a promise to do nothing contrary to
His Britannic Majesty's service, may be required of him.-" This article is com-
"prised under the foregoing."

ARTICLE XXXII
The communities of nuns shall be preserved in their constitutions and privi-

leges; they shall continue to observe their rules, they shall be exempted from
lodging any military, and it shall be forbid to molest them in their religious
exercises, or to enter their monasteries: safe-guards shall even be given them, if
they desire them.-'Granted."

ARTICLE XXXIII
The preceding article shall likewise be executed, with regard to the communi-

ties of Jesuits and Recollects and of the house of the priests of St. Sulpice at
Montreal; these last, and the Jesuits, shall preserve their right to nominate to
certain curacies and missions, as heretofore.-" Refused till the King's pleasure
"be known."

ARTICLE XXXIV
All the communities, and all the priests, shall preserve their moveables, the

property and revenues of the Seignories and other estates, which they possess in
the colony, of what nature soever they be; and the same estates shall be preserved
in their privileges, riglts, honours, and exemptions.-" Granted."

ARTICLE XXXV
If the Canons, Priests, Missionaries, the Priests of the seminary of the foreign

Missions, and of St. Sulpice, as well as the Jesuits, and the Recollects, chuse to

[1759-
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go to France, a passage shall be granted them in His Britannic Majesty's ships,
and they shall have leave to sell, in whole, or in part, the estates and moveables
which they possess in the colonies, either to the French or to the English, without
the least hindrance or obstacle from the British Government. They may take
with them, or send to France, the produce of what nature soever it be, of the said
goods sold, paying the freight as mentioned in the XXVIth article; and such of
the said Priests, who chuse to go this year, shall be victualled during the passage,
at the expense of His Britannic Majesty; and they shall take with them their
baggage.-" They shall be masters to dispose of their estates and to send the
"produce thereof, as well as their persons, and all that belongs to them, to
France."

ARTICLE XXXVI

If by the treaty of peace, Canada remains to His Btitannic Majesty, all the
French, Canadians, Acadians, merchants and other persons who chuse to retire
to France, shall have leave to do so from the British General, who shall procure
them a passage: and nevertheless, if, from this time to that decision, any French
or Canadian merchants or other persons, shall desire to go to France, they shall
likewise have leave from the British General. Both the one and the other shall
take with them their families, servants, baggage.-" Granted."

ARTICLE XXXVII

The Lords of Manors, the Military and Civil officers, the Canadians as well in
the towns as in the country, the French settled, or trading, in the whole extent
of the colony of Canada, and all other persons whatsoever, shall preserve the
entire peaceable property and possession of the goods, noble and ignoble, move-
able and immoveable, merchandises, furs and other effects, even their ships;
they shall not be touched, nor the least damage donc to them, on any pretence
whatever. They shall have liberty to keep, let or sell them, as well to the
French as to the British; to. take away the produce of them in bills of exchange,
furs, specie or other returns, whenever they shall judge proper to go to France,
paying their freight, as in the XXVIth article. They shall also have the furs
which are in the posts above, and which belong to them, and may be on the way
to Montreal; and, for this purpose, they shall have leave to send, this year, or the
next, canoes fitted out, to fetch such of the said furs as shall have remained in
those posts.-"Granted, as in the XXVIth article."

ARTICLE XXXVIII

All the people who have left Acadia, and who shall be found in Canada, in-
cluding the frontiers of Canada on the side of Acadia, shall have the same treat-
ment as the Canadians, and shall enjoy the same privileges.-"The King is to
"dispose of his ancient subjects: in the meantime, they shall enjoy the same
"privileges as the Canadians."

ARTICLE XXXIX

None of the Canadians, Acadians or French, who are now in Canada, and on
the frontiers of the colony, on the side of Acadia, Detroit, Michillimaquinac, and
other places and posts of the countries above, the married and unmarried soldiers,
remaining in Canada, shall be carried or transported into the British colonies, or
to Great Britain, and they shall not be troubled for having carried arms.-
"Granted, except with regard to the Acadians."

ARTICLE XL

The savages or Indian allies of his most Christian Majesty, shall bc maintained
in the lands they inhabit, if they chuse to remain there; they shall not be molested
on any pretence whatsoever, for having carried arms, and served his most
Christian Majesty; they shall have, as well as the French, liberty of religion, and
shall keep their missionaries. The actual Vicars General, and the Bishop, when
the Episcopal See shall be filled, shall have leave to send to them new missionaries
when they shall judge it necessary.-" Granted, except the last article, which has
"been already refused."

ARTICLE XLI

The French, Canadians, and Acadians, of what state and condition soever,
who shall remain in the colony, shall not be forced to take arms against his most
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Christian Majesty, or his Allies, directly or indirectly, on any occasion whatso-
ever; the British Government shall only require of them an exact neutrality.-
"They become subjects of the King."

ARTICLE XLII

The French and Canadians shall continue to be governed according to the
custom of Paris, and the laws and usages established for this country, and they
shall not be subject to any other imposts than those which were established under
the French Dominions.-"Answered by the preceding articles, and particularly
"by the last."

ARTICLE XLIII

The papers of the Government shall remain, without exception, in the power
of the Marquis de Vaudreuil and shall go to France with him. These papers shall
not be examined on any pretence whatsoever.-" Granted, with the reserve
"already made."

ARTICLE XLIV

The papers of the Intendancy, of the offices of Comptroller of the Marine, of
the ancient and new treasurers of the King's magazines, of the offices of the
revenues and forges of St. Maurice, shall remain in the power of M. Bigot, the
Intendant; and they shal be embarked for France in the same vessel with him;
these papers shall not be examined.-" The same as in this article."

ARTICLE XLV

The Registers, and other papers of the Supreme Council of Quebec, of the
Prévoté, and Admiralty of the said city ; those of the Royal Jurisdictions of Trois
Rivieres and of Montreal; those of the Seignorial Jurisdictions of the colony;
the minutes of the Acts of the Notaries of the towns and of the countries; and in
general, the acts, and other papers, that may serve to prove the estates and
fortunes of the citizens, shall remain in the colony, in the rolls of the jurisdictions
on which these papers depend.-" Granted."

ARTICLE XLVI

The inhabitants and merchants shall enjoy all the privileges of trade, under
the same favours and conditions granted to the subjects of His Britannie Majesty,
as well as in the countries above, as the interior of the colony.-" Granted."

ARTICLE XLVII

The negroes and panis of both sexes shall remain, in their quality of slave, in
the possession of the French and Canadians to whom they belong; they shall be
at liberty to keep them in their service in the colony, or to sell them; and they
may also continue to bring them up in the Roman religion.-" Granted, except
"those who shall have been made prisoners."

ARTICLE XLVIII

The Marquis de Vaudreuil, the General and Staff Officers of the land forces, the
Governors and Staff Officers of the different places of the colony, the Military and
Civil Officers, and all other persons who shall leave the colony, or who are already
absent, shall have leave to name and appoint attornies to act for them, and in
their name in the administration of their effects, moveable and immoveable, until
the peace; and, if, by the treaty between the two crowns, Canada does not return
under the French dominions, these officers, or other persons, or attornies for
them, shall have leave to sell their manors, houses, and other estates, their move-
ables and effects, etc., to carry away or send to France, the produce thereof,
either in bills of exchange, specie, furs or other returns, as is mentioned in the
XXXVIIth Article.-" Granted."

ARTICLE XLIX

The inhabitants and other persons, who shall have suffered any damage in
their goods, moveable or immoveable, which remained at Quebec, under the faith
of the capitulation of that city, may make their representations to the British
Government, who shall render them due justice against the person to whom it
shall belong.-" Granted."

[1750-
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ARTICLE L, AND LAST

The present capitulation shall be inviolably executed in all its articles, and
bonâ fide, on both sides, notwithstanding any infraction, and any other pretence,
with regard to the preceding capitulations, and without making use of reprisals.
-"Granted."

POSTSCRIPT

ARTICLE LI

The British General shall engage, in case any Indians remain after the surrender
of this town, to prevent their coming into the towns, and that they do not, in any
manner, insult the subjects of his most Christian Majesty.-" Care shall be taken
that the Indians do not insult any of the subjects of his most Christian Majesty."

ARTICLE LII

The troops and other subjects of his most Christian Majesty, who are to go to
France, shall be embarked, at latest, fifteen days after the signing of the present
capitulation.-" Answered by the XIth Article."

ARTICLE LIII

The troops and other subjects of his most Christian Majesty, who are to go to
France, shall remain lodged and incamped in the town of Montreal, and other
posts which they now occupy, till they shall be embarked for their departure;
passports, however, shall be granted to those who shall want them, for the
different places of the colony, to take care of their affairs.-" Granted."

ARTICLE LIV

All the officers and soldiers of the troops in the service of France, who are
prisoners in New Ergland; and who were taken in Canada, shall be sent back,
as soon as possible, to France, where their ransom or exchange shall be treated
of, agreeable to the cartel; and if any of these officers have affairs in Canada, they
shall have leave to come there.-" Granted."

ARTICLE LV

As to the officers of the Militia, the Militia, and the Acadians, who are prisoners
in New England, they shall be sent back to their countries.

Donc at Montreal, the Sth of September, 1760.
"VAUDREUIL.

Granted, except what regards the Acadians. Donc in the camp before Montreal,
the 8th September, 1760.

" JEIFFERY AMHE.RsT."

VI

TREATY OF PARIS, FEBRUARY 10, 17631

[Trans.: Shortt and Doughty.]
The definitive Trealy of Peace and Friendship between His Britannick Majesty,

the-Most Christian King, and the King of Spain. Concluded ai Paris the 10th day
of February, 1763. To which the King of Portugal acceded on the same day.

Article I. There shall be a Christian, universal, and perpetual peace, as well
by sea as by land, and a sincere and constant friendship shall be re-established
between their Britannick, Most Christian, Catholick, and Most Faithful Majesties,
and between their heirs and successors, kingdoms, dominions, provinces, countries,
subjects, and vassals, of what quality or condition soever they be, without excep-
tion of places or of persons: So that the high contracting parties shall give the
greatest attention to maintain between themselves and their said dominions and
subjects this reciprocal friendship and correspondence, without permitting, on
either side, any kind of hostilities, by sea or by land, to be committed from hence-
forth, for any cause, or under any pretence whatsoever, and every thing shall be
carefully avoided which might hereafter prejudice the union happily re-estab-
lished, applying themselves, on the contrary, on every occasion, to procure for

Only those articles of the Treaty have been printed which are essential to Canadian history.
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each other whatever may contribute to their mutual glory, interests, and advan-
tages, without giving any assistance or protection, directly or indirectly, to those
who would cause any prejudice to either of the high contracting parties: there
shall be a general oblivion of every thing that may have been done or committed
before or since the commencement of the war whicli is just ended.

Il. The treaties of Westphalia of 1648; those of Madrid between the Crowns
of Great Britain and Spain of 1667, and 1670; the treaties of peace of Nimeguen
of 1678, and 1679; of Ryswick of 1697; those of peace and of commerce of Utrecht
of 1713; that of Baden of 1714; the treaty of the triple alliance of the Hague of
1717; that of the quadruple alliance of London of 1718; the treaty of peace of
Vienna of 1738; the definitive treaty of Aix la Chapelle of 1748; and that of
Madrid, between the Crowns of Great Britain and Spain of 1750: as well as the
treaties between the Crowns of Spain and Portugal of the 13th of February, 1668;
of the 6th of February, 1715; and of the 12th of February, 1761 ; and that of the
1 ith of April, 1713, between France and Portugal, with the guaranties of Great
Britain, serve as a basis and foundation to the peace, and to the present treaty:
and for this purpose they are all renewed and confirmed in the best form, as well
as all the general, which subsisted between the high contracting parties before the
war, as if they were inserted here word for word, so that they are to be exactly
observed, for the future, in their whole tenor, and religiously executed on all
sides, in all their points, which shall not be derogated from by the present treaty,
notwithstanding all that may have been stipulated to the contrary by any of the
high contracting parties: and all the said parties declare, that they will not suffer
any privilege, favour, or indulgence to subsist, contrary to the treaties above
confirmed, except what shall have been agreed and stipulated by the present
treaty.

IV. His Most Christian Majesty renounces all pretensions which he has hereto-
fore formed or might have formed to Nova Scotia or Acadia in all its parts, and
guaranties the whole of it, and with all its dependencies, to the King of Great
Britain: Moreover, his Most Christian Majesty cedes and guaranties to his said
Britannick Majesty, in full right, Canada, with all its dependencies, as well as the
island of Cape Breton, and all the other islands and coasts in the gulph and river
of St. Lawrence, and in general, every thing that depends on the said countries,
lands, islands, and coasts, with the sovereignty, property, possession, and all
rights acquired by treaty, or otherwise, which the Most Christian King and the
Crown of France have had till now over the said countries, lands, islands, places,
coasts, and their inhabitants, so that the Most Christian King cedes and makes
over the whole to the said King, and to the Crown of Great Britain, and that in
the most ample manner and form, without restriction, and without any liberty
to depart from the said cession and guaranty under any pretence, or to disturb
Great Britain in the possessions above mentioned. lis Britannick Majesty, on
his side, agrees to grant the liberty of the Catholick religion to the inhabitants of
Canada: he will, in consequence, give the most precise and most effectual orders,
that his new Roman Catholick subjects may profess the worship of their religion
according to the rites of the Romish church, as far as the laws of Great Britain
permit. His Britannick Majesty farther agrees, that the French inhabitants, or
others who had been subjects of the most Christian King in Canada, may retire
with all safety and freedom wherever they shall think proper, and may sell their
estates, provided it be to the subjects of His Britannick Majesty, and bring away
their effects as well as their persons, without being restrained in their emigration,
under any pretence whatsoever, except that of debts or of criminal prosecutions:
The term limited for this emigration shall be fixed to the space of eighteen months,
to be computed from the day of the exchange of the ratification of the present
treaty.

V. The subjects of France shall have the liberty of fishing and drying on a part
of the coasts of the Island of Newfoundland, such as it is specifled in the XIIIth
article of the treaty of Utrecht; which article is renewed and confirmed by the
present treaty, (except what relates to the island of Cape Breton, as well as to
the other islands and coasts in the mouth and in the gulph of St. Lawrence): And
His Britannick Majesty consents to leave to the subjects of the Most Christian
King the liberty of fishing in the gulph of St. Lawrence, on condition that the
subjects of Franco do not exercise the said filshery but at the distance of three
leagues from all the coasts belonging to Great Britain, as well those of the
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continent as those of the islands situated in the said gulph of St. Lawrence. And
as to what relates to the fishery on the coasts of the island of Cape Breton, out of
the said gulph, the subjects of the Most Christian King shall not be permitted to
exercise the said fishery but at the distance of fifteen leagues from the coasts of
the island of Cape Breton; and the fishery on the coasts of Nova Scotia or Acadia,
and every where else out of the said gulph, shall remain on the foot of former
treaties.

VI. The King of Great Britain cedes the islands of St. Pierre and Macquelon,
in full right, to his Most Christian Majesty, to serve as a shelter to the French
fishermen; and his said Most Christian Majesty engages not to fortify the said
islands; to erect no buildings upon them but merely for the conveniency of the
fishery ; and to keep upon them a guard of fifty men only for the police.

VII. In order to re-establisli peace on solid and durable foundations, and to
remove forever all subject of dispute with regard to the limits of the British and
French territories on the continent of America; it is agreed, that, for the future,
the confines between the dominions of His Britannick Majesty and those of his
Most Christian Majesty in that part of the world, shall be fixed irrevocably by a
line drawn along the middle of the River Mississippi, from its source to the River
Iberville, and from thence, by a line drawn along the middle of this river, and the
lakes Maurepas and Pontchartrain to the sea; and for this purpose, the Most
Christian King cedes in full right, and guaranties to His Britannick Majesty the
river and port of the Mobile, and every thing which he possesses, or ought to
possess, on the left side of the River Mississippi, except the town of New Orleans
and the island in which it is situated, which shall remain to France, provided that
the navigation of the River Mississippi shall be equally free, as well to the subjects
of Great Britain, as to those of France, in its whole breadth and length, from its
source to the sea, and expressly that part which is between the said island of
New Orleans and the right bank of that river, as well as the passage both in and
out of its mouth: It is farther stipulated, that the vessels belonging to the subjects
of either nation shall not be stopped, visited, or subjected to the payment of any
duLy whatsoever. The stipulations inserted in the IVth article, in favour of the
inhabitants of Canada, shall also take place with regard to the inhabitants~of the
countries ceded by this article.

VIII. The King of Great Britain shall restore to France the islands of Guada-
loupe, of Mariegalante, of Desirade, of Martinico, and of Belle-isle; and the
fortresses of these islands shall be restored in the same condition they were in
wrhen they were conquered by the British arms, provided that His Britannick
Majesty's subjects, who shall have settled in the said islands, or those who shall
have any commercial affairs to settle there or in other places restored to France
by the present treaty, shall have liberty to sell their lands and their estates, to
settle their affairs, to recover their debts, and to bring away their effects as well
as their persons, on board vessels, which they shall be permitted to send to the
said islands and other places restored as above, and which shall serve for this use
only, without being restrained on account of their religion, or under any other
pretence whatsoever, except that of debts or of criminal prosecutions: and for
this purpose, the term of eighteen months is allowed to His Britannick Majesty's
subjects, to be computed from the day of the exchange of the ratifications of the
present treaty; but, as the liberty granted to His Britannick Majesty's subjects,
to bring away their persons and their effects, in vessels of their nation, may be
liable to abuses if precautions were not taken to prevent them; it has been
expressly agreed between his Britannick Majesty and his Most Christian Majesty,
that the number of Englisht vessels whiclh have leave to go to the said islands and
places restored to France, shall be limited, as well as the number of tons of each
une; that they shall go in ballast; shall set sail at a fixed time; and shall make one
voyage only; all the effects belonging to the English being to be embarked at
the samte time. It has been farther agreed, that his Most Christian Majesty shall
cause the necessary passports to be given to the said vessels; that, for the greater
security, it shall be allowed to place two French clerks or guards in each of the
said vessels, which shall be visited in the landing places and ports of the said
islands and places restored to France, and that the merchandize which shall be
found therein shall be confiscated.

IX. The Most Christian King cedes and guaranties to his Britannick Majesty,
in full right, the islands of Grenada, and the Grenadines, with the same stipula-
tions in favour of the inhabitants of this colony, inserted in the IVth article for
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those of Canada: And the partition of the islands called neutral, is agreed and
fixed, so that those of St. Vincent, Dominico, and Tobago shall remain in full
right to Great Britain, and that of St. Lucia shall be delivered to France, to
enjoy the same likewise in full right, and the high contracting parties guaranty
the partition so stipulated.

XVII. His Britannick Majesty shall cause to be demolished all the fortifica-
tions whiich bis subjects shall have erected in the bay of Honduras, and other
places of the territory of Spain in that part of the world, four months after the
ratification of the present treaty: and bis Catholick Majesty shall not permit his
Britannick Majesty's subjects, or tlieir workmen, to be disturbed or molested
under any pretence whatsoever in the said places, in their occupation of cutting,
loading, and carrying away logwood; and for this purpose they may build with-
out hindrance, and occupy, without interruption, the houses and magazines
necessary for them, for their families, and for their effects: and his Catholick
Majesty assures to them, by this article, the full enjoyment of those advantages
and powers on the Spanish coasts and territories, as above stipulated, immedi-
ately after the ratification of the present treaty.

XVIII. His Catholick Majesty desists, as well for himself as for his successors,
from all pretension which he may have formed in favour of the Guipuscoans,
and other his subjects, to the right of fishing in the neighbourhood of the island
of Newfoundland.

XIX. The King of Great Britain shall restore to Spain all the territory which
lie lias conquered in the island of Cuba, with the fortress of the Havannah; and
this fortress, as well as all the other fortresses of the said island, shall be restored
in the same condition they were in when conquered by bis Britannick Majesty's
arms, provided that bis Britannick Majesty's subjects who shall have settled in
the said island, restored to Spain by the present treaty, or those who shall have
any commercial affairs to settle there, shall have liberty to sell their lands and
their estates, to settle their affairs, recover their debts, and to bring away their
effects, as well as their persons, on board vessels which they shall be permitted
to send to the said island restored as above, and which shall serve for that use
only, without being restrained on account of their religion, or under any other
pretence whatsoever, except that of debts or of criminal prosecutions: And for
this purpose, the term of eighteen months is allowed to bis Britannick Majesty's
subjects, to be computed from the day of the exchange of the ratifications of the
present treaty: but as the liberty granted to bis Britannick Majesty's subjects,
to bring away their persons and their effects, in vessels of their nation, may be
liable to abuses if precautious were not taken to prevent them; it has been ex-
pressly agreed between his Britannick Majesty and lis Catholick Majesty, that
the number of English vessels which shall have leave to go to the said island
restored to Spain shall be limited, as well as the number of tons of each one; that
they shall go in ballast; shall set sail at a fixed time; and shall make one voyage
only; all the effects belonging to the English being to be embarked at the same
time: it has been farther agreed, that his Catholick Majesty shall cause the
necessary passports to be given to the said vessels; that for the greater security,
it shall be allowed to place two Spanish clerks or guards in each of the said vessels,
which shall be visited in the landing places and ports of the said island restored
to Spain, and that the merchandize which shall be found therein shall be con-
fiscated.

XX. In consequence of the restitution stipulated in the preceding article, bis
Catholick Majesty cedes and guaranties, in full right, to bis Britannick Majesty,
Florida, with Fort St. Augustin, and the Bay of Pensacola, as well as all that
Spain possesses on the continent of North America, to the East or to the South
East of the River Mississippi. And, in general, every thing that depends on the
said countries and lands, with the sovereignty, property,- possession, and all
rights, acquired by treaties or otherwise, which the Catholick King and the
Crown of Spain have had till now over the said countries, lands, places, and their
inhabitants; so that the Catholick King cedes and makes over the whole to the
said King and to the Crown of Great Britain, and that in the most ample manner
and forn. His Britannick Majesty agrees, on bis side, to grant to the inhabitants
of the countries above ceded, the libert of holick religion: be will, conse-
quently, give the most express an e most effectual o'idèrrthat bis new Roman
Catholic subjects may profess the worship of their religion according to the rites
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of the Romish church, as far as the laws of Great Britain permit. lis Britannick
Majesty farther agrees, that the Spanish inhabitants, or others who had been
subjects of the Catholick King in the said countries, may retire, with all safety
and freedom, wherever they think proper; and may sell their estates, provided
it be to his Britannick Majesty's subjects, and bring away their effects, as well
as their persons, without being restrained in their emigration, under any pretence
whatsoever, except that of debts, or of criminal prosecutions: the term limited
for this emigration being fixed to the space of eighteen months, to be computed
froi the day of the exchange of the ratifications of the present treaty. It is
moreover stipulated, that his Catholick Mlajesty shall have power to cause all
the effects that may belong to him, to be brought away, whether it be artillery
or other things.

XXII. Ali the papers, letters, documents, and archives, which were found in
the countries, territories, towns and places that are restored, and those belonging
to the countries ceded, shall be, respectively and bond fide, delivered, or furnished
at the same time, if possible, that possession is taken, or, at latest, four months
after the exclange of the ratifications of the present treaty, in whatever places
the said papers or documents may be found.

VII

THE ROYAL PROCLAINIATION, 7 OCTOBER, 1763
[Trans.: Shortt and Doughty.]

George Il.
WIIEREAS WE have taken into Our Royal Consideration the extensive and

valuable Acquisitions in America, secured to our Crown by the late Definitive
Treaty of Peace concluded at Paris, the 10th day of February last; and being
desirous that ail Our loving Subjects, as well of our Kingdom as of our Colonies
in America, may avail themselves with all convenient Speed, of the great Renefits
and Advantages which must accrue therefrom to their Commerce, Manufactures,
and Navigation, We have thought fit, with the Advice of our Privy Council, to
issue this our Royal Proclamation, hereby to publish and declare to all our
Ioving Subjects, that we have, with the Advice of our Said Privy Council, granted
our Letters Patent, under our Great Seal of Great Britain, to erect, within the
Countries and Islands ceded and confirmed to Us by the said Treaty, Four dis-
tinct and separate Governments, styled and called by the names of Quebec,
East Florida, West Florida and Grenada, and limited and bounded as follows, viz.:

First-The Government of Quebec, bounded on the Labrador Coast by the
River St. John, and from thence by a Line drawn from the Head of that River
througi the Lake St. John, to the South end of the Lake Nipissim; from whence
the said Line, crossing the River St. Lawrence, and the Lake Champlain, in 45.
Degrees of North Latitude, passes ailong the High Lands which divide the Rivers
that empty themselves into the said River St. Lawrence from those which fail
into the Sea; and also along the North Coast of the Baye (les Chaleurs and the
Coast of the Gulph of St. Lawrence to Cape Rosieres, and from thence crossing
the Mouth of the River St. Lawrence by the West End of the Island of Anticosti,
terminates at the aforesaid River of St. John.

Secondly-The Government of East Florida, bounded to the Westward by the
Gulph of Mexico and the Apalachicola River, to the Northward by a Line drawn
from that part of the said River where the Chatahouchee and Flint Rivers meet,
to the source of St. Mary's River, and by the course of the said River to the
Atlantic Ocean; and to the Eastward and Southward by the Atlantic Ocean and
the Gulph of Florida, including ail islands within Six Leagues of the Sea Coast.

Thirdly-The Government of West Florida, bounded to the Southward by the
Gulph of Mexico, including all Islands within Six Leagues of the Coast, fron the
River Apalachicola to Lake Pontchartrain; to the Westward by the said Lake,
the Lake Maurepas, and the River Mississippi; to the Northward by a line drawn
due East from that part of the River Mississippi which lies in 31 Degrees North
Latitude, to the River Apalachicola or Chatahouchee; and to the Eastward by
the said River.

Fourthly-The Government of Grenada, comprehending the Island of that
D2
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name, together with the Grenadines, and the Islands of Dominico, St. Vincent's,
and Tobago.

And to the end that the open and free Fishery of our Subjects may be extended
to and carried on upon the Coast of Labrador, and the adjacent Islands, We have
thouglt fit, with the advice of our said Privy Council, to put all that Coast, from
the River St. John's to the Hudson's Streights, together with the Islands of
Anticosti and Madelaine, and all other smaller Islands lying upon the said Coast.
under the care and Inspection of our Governor of Newfoundland.

We have also, with the advice of our Privy Council, thought fit to annex the
Islands of St. John's and Cape Breton, or Isle Royale, with the lesser Islands
adjacent thereto, to our Government of Nova Scotia.

We have also, -with the advice of our Privy Council aforesaid, annexed to our
Province of Georgia, all the Lands lying between the Rivers Alatamaha and
St. Mary's.

And whereas it will greatly contribute to the speedy settling our said new
Governments, that our loving subjects sloùld be informed of our Paternal care,
for the security of the Liberties and Properties of those who are and shall become
Inhabitants thereof, We have thouglit fit to publish and declare, by this Our
Proclamation, that We have, in the Letters Patent under our Great Seal of Great
Britain, by which the said Governments are constituted, given express Power and
Direction to our Governors of oùr Said Colonies respectively, that so soon as the
state and circumstances of the said Colonies will admit thereof, they shall,
with the Advice and Consent of the Members of our Council, summon and cali
General Assemblies within the said Governments respectively, in such Manner
and Fori as is used and directed in those Colonies and Provinces in America
which are under our immediate Government; and We have also given Power to
the said Governors, witlh the consent of our Said Councils, and the Representa-
tives of the People, so to be summoned as aforesaid, to make, constitute, and
ordain Laws, Statutes, and Ordinances for the Public Peace, Welfare and good
Government of our said Colonies, and of the People and Inhabitants thereof, as
near as may be agreeable to the Laws of England, and under such Regulations
and restrictions as are used in other Colonies; and in the mean time, and until
such Assemblies can be called as aforesaid, all Persons Inhabiting in or resorting
Io our Said Colonies may confide in our Royal Protection for the Enjoynent of
the Benefit of the Laws of our Realm of England; for which Purpose Wle have
given Power under our Great Seal to the Governors of our said Colonies respec-
tively to erect and constitute with the Advice of our said Councils respectively,
Courts of Judicature and public Justice within our said Colonies for hearing and
determining all Causes, as well Criminal as Civil, according to Law and Equity,
and as near as may be agrecable to the Laws of England, with Liberty to all
Persons who may think themselves aggrieved by the Sentences of such Courts,
in all Civil Cases, to appeal, under the usual Limitations and Restrictions, to Us
in our Privy Council.1

We have also thought fit, with the advice of our Privy Council as aforesaid,
to give unto the Governors and Councils of our said Three new Colonies, upon
the Continent full Power and Authority to settle and agree withi the Inhabitants
of our said new Colonies or with any other Persons who shall resort thereto, for
such Lands, Tenements and 1-lereditaments, as are now or hereafter shall be in
our Power to dispose of; and them to grant to any such Person or Persons upon
such Terms, and under such moderate Quit-Rents, Services and Acknowledge-
ments, as have been appointed and settled in our other Colonies, and under such
other Conditions as shall appear to us to be necessary and expedient for the Advan-
tage of the Grantees, and the Improvement and settlement of our said Colonies.

And Whereas, We are desirous, upon all occasions, to testify our Royal Sense
and approbation of the Conduct and bravery of the Officers and Soldiers of our
Arniies, and to reward the same, We do hereby comnand and impower our
Governors of our said Three new Colonies, and all other our Governors of our
several Provinces on the Continent of North America, to grant without Fee or
Reward, to such reduced Officers as have served in North America during the
late War, and to such Private Soldiers as have been or shall be disbanded in
America, and are actually residing there, and shall personally apply for the same,
the following Quantities of Lands, subject, at the Expiration of Ten Years, to

i For a contemporary comment on this section, sec below, No. XXII.
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the same Quit-Rents, as other Lands arc subject to in the Province within which
they are granted, as also subject to the same Conditions of Cultivation and
Imuprovement, viz.:

To every Person having the Rank of a Field Officer 5,000 Acres
To every Captain 3,000 Acres
To every Subaltern or Staff Officer . 2,000 Acres
To every Non-Commission Officer . . 200 Acres
To every Private Man . 50 Acres

We do likewise authorize and require the Governors and Commanders in Chief
of all our said Colonies upon the Continent of North America to grant the like
Quantities of Land, and upon the same conditions, to such reduced O1ilcers of
our Navy of like Rank as served on board our Ships of War in North America at
the time of the Reduction of Louisbourg and Quebec in the late War, and w ho
shall personally apply to our respective Governors for sucli Grants.

And whereas it is just and reasonable, and essential to our Interests, and the
Security of our Colonies, that the several Nations or Tribes of Indians with
whon We are connected, and who live under our Protection, should not be
nolested or disturbed in the Possession of such Parts of our Dominions and
Territories as, not having been ceded to or purchased by Us, are reserved to
them, or any of them, as their Hunting Grounds.--We do therefore, with the
Advice of our Privy Council, declare it to bc our Royal Will and Pleasure, tlat
lio Governor or Commander in Chief in any of our Colonies of Quebec, East
Florida, or West Florida, do presume, upon any Pretence whatever, to grant
Warrants of Survey, or pass any Patents for Lands beyond the Bounds of tleir
respective Governments, as described in their Commissions; as also that no
Governor, or Commander in Chief in any of our other Colonies or Plantations in
America do presume for the present, and until our further Pleasure bc known,
to grant Warrants of Survey, or pass Patents for any Lands beyond the Heads
or Sources of any of the Rivers which fall into the Atlantic Ocean from the West
and North West, or upon any Lands whatever, which, not having been ceded
to or purchased by Us as aforesaid, are reserved to the said Indians, or any of them.

And we do further declare it to bc Our Royal Will and Pleasure, for the present
as aforesaid, to reserve under our Sovercignty, Protection and Dominion, for the
use of the said Indians, all the Lands and Territories not included within the
Limits of Our said Three new Governments, or within the Limits of the Territory
granted to the Hudson's Bay Company, as also all the Lands and Territories
lving to the Westward of the Sources of the Rivers which fall into the Sea from
the West and North West as aforesaid;

And We do hereby strictly forbid, on Pain of our Displeasure, all our loving
Subjects from making any Purchases or Settlements whatever, or taking Posses-
sion of any of the Lands above reserved, without our especial leave and Licence
for that purpose first obtained.

And, We do further strictly enjoin and require all Persons whatever who have
either wilfully or inadvertently seated themselves upon any Lands within the
Countries above described, or upon any other Lands which, not having been
ceded to or purchased by Us, are still reserved to the said Indians as aforesaid,
forthwith to remove themselves from such settlements.

And whereas great Frauds and Abuses have been committed in purchasing
Lands of the Indians to the great Prejudice of our Interests and to the great
Dissatisfaction of the said Indians; in order therefore, to prevent such Irregu-
larities for the future, and to the end that the Indians may bc convinced of our
Justice and determined Resolution to remove ail reasonable Cause of Discontent,
We do, with the Advice of our Privy Council, strictly enjoin and require, that no
private Person do presume to make any Purchase from the said Indians of any
Lands reserved to the said Indians, within those parts of our Colonies where,
We have thought proper to allow Settlement; but that, if at any Time any of
the said Indians should bc inclined to dispose of the said Lands, the same shall
bc Purchased only for Us in our Name, at some public Meeting or Assembly of
the said Indians, to bc held for that Purpose by the Governor or Commander in
Chief of our Colony respectively within which they shall lie; and in case they
shall lie within the limits of any Proprietary Government, they shall be purchased
only for the Use and in the name of such Proprietaries, conformable to such
Directions and Instructions as we or they shall think proper to give for that
Purpose; And we do, by the Advice of our Privy Council, declare and enjoin,
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that the Trade with the said Indians shall be free and open to all our Subjects
whatever, provided that every Person who may incline to Trade with the said
Indians do take out a Licence for carrying on such Trade from the Governor or
the Commander in Chief of any of Our Colonies respectively where such Person
shall reside, and also give Security to observe such Regulations as We shall at
any Time think fit, by ourselves or by our Commissaries to be appointed for this
Purpose, to direct and appoint for the Benefit of the said Trade:

And we do hereby autiorize, enjoin, and require the Governors and Com-
manders in Chief of all our Colonies respectively, as well those under Our imme-
diate Government as those under the Government and Direction of Proprietaries,
to grant such Licences without Fee or Reward, taking especial Care to insert
therein a Condition, that such Licence shall be void, and the Security forfeited
in case the Person to whom the same is granted shall refuse or neglect to observe
such Regulations as We shall think proper to prescribe as aforesaid.

And we do further expressly enjoin and require all Officers whatever, as well
Military as those Enployed in the Management and Direction of Indian Affairs,
within the Territories reserved as aforesaid for the use of the said Indians, to
seize and apprehend all Persons whatever, who standing charged with Treasoi,
Misprisions of Treason, Murders, or other Felonies or Misdemeanors, shall fly
from Justice and take Refuge in the said Territory, and to send them under a
proper guard to the Colony where the Crime was committed of which they stand
accused, in order to take their Trial for the same.

Given at our Court at St. James's, the 7th Day of October, 1763, in the Third
Year of our Reign.1

GOD SAVE THE KING

On the Proclamation ,ee Alvord, O. W., 'The Proclamation of 1763' (Micliegan Iisiorical Society's
Publications, vol. 3. p). .0 if.); Tihe Mississipi Valley in Brit/ish Polities (2 vols., Cleveland, 1917).
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1763-1774

DURING the Third Period the government was carried on by a loose
initerpretation of the Proclamation of 1763 and by various instructions
givei to the governors. Of the latter only those are printed which
are of importance. The constitutional arrangement, pending the giving
or representative institutions, was almost similar to that in a 'crown
colony'.

From the very beginning of this period difficulties began. The
luresence of British settlers in Canada alien to the Canadians in race,
speech, and religion complicated the situation. They took up a posi-
tion of superiority which irritated Murray and Carleton. Their
demands for a strict interpretation of the Proclamation of 1763 in
connexion with law and justice, and for a house of assembly in which
tie Canadians should not be represented, fill the documents of the
period. In this section are printed documents which illustrate various
attempts (i) to interpret the Proclamation of 1763; (ii) to obtain a
house of assembly; and (iii) several dispatches are added which throw
liglht on the chaotic state of the administration of law and on the
general difficulties with which the officials met in carrying on the
government. Out of these difficulties came efforts to improve condi-
tions. Ordinances and various reports to the British government
illustrate these efforts. The period closes with the debates on the
Quebec Act, which received the royal assent on June 22, 1774. From
tiese debates liberal selections have been made.

For carefully documented accounts of the period see Chester Martin,
Eipire and Commonwealth, pp. 94 ff. (Oxford, 1929), and A. L. Burt,
'lTe Problem of Government, 1760-1774,' in Cambridge History of the
Brilish Empire, vol. vi, ch. vi (Cambridge, 1930).
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INSTRUCTIONS TO GOVERNOR MURRAY, 7 DECEMBER, 17631

[Trans.: Shortt and Doughty.]
George R.

Instructions to Our Trusty and Wellbeloved James Murray, Esq., Our Captain
General and Governor in Chief in and over our Province of Quebec in

(L.S.) America, and of all our Territories dependent thereupon. Given at Our
Court of St. James's the seventh Day of December, 1763, in the Fourth
Year of Our Reign.

1. With these Our Instructions You will receive Our Commission under Our
Great Seal of Great Britain, constituting You Our Captain General and Governor
in Chief in and over Our Province of Quebec in America, bounded on the Labrador
Coast by the River St. John, and from thence by a Line drawn from the Head
of that River through the Lake St. John to the South End of the Lake Nipissin;
from whence the said Line crossing the River St. Lawrence and the Lake Cham-
plain in forty five Degrees of North Latitude, passes along the High Lands, which
divide the Rivers that empty themselves into the said River St. Lawrence, from
those which fall into the Sea; and also along the North Coast of the Baye des
Chaleurs and the Coast of the Gulph of St. Lawrence to Cape Rosieres, and from
thence crossing the Mouth of the River St. Lawrence by the West End of the
islancd of Anticosti, terminates at the aforesaid River of St. John: You are there-
fore to take upon You the Execution of the Oirice and Trust We have reposed
in You, and the Administration of Government, and to do and execute all Things
in due manner that shall belong to your Command, according to the several
Powers and Authorities of Our said Commission under Our Great Seal of Great
Britain, and these Our Instructions to You, or according to such further Powers
and Instructions as shall at any Time hereafter be granted oif appointed You
under Our Signet and Sign Manual, or by Our Order in Our Privy Council.

2. And You are, with all due Solemnity, to cause Our said Commission to be
published at Quebec, which We do appoint to be the Place of your Residence and
the principal Seat of Government, in the Districts of Montreal and Trois Rivieres,
and in such other parts of your Government as You shall think necessary and
expedient, as soon as possible; which being donc, You are in the next place to
nominate and establish a Council for Our said Province, to assist You in the
Administration of Government, which Council is, for the present, to be composed
of the Persons, Whom We have appointed to be Our Lieutenant Governors of
Montreal and Trois Rivieres, Our Chief Justice of Our said Province, and the
Surveyor General of Our Customs in America for the Northern District, and
Eight other Persons to be chosen by You from amongst the most considerable
of the Inhabitants of, or Persons of Property in Our said Province; which Persons
so nominated and appointed by You as aforesaid, (Five of which We do hereby
appoint to be a Quorum), are to be Our Council for Our said Province, and to
have and enjoy all the Powers, Privilege and Authority usually exercised and
enjoyed by the Members of Our Councils in Our other Plantations, and also such
others as are contained in Our said Commission under Our Great Seal of Great
Britain, and in these Our Instructions to You; and they shall meet together at
such Time or Times, Place or Places, as You, in your Discretion, shal think
necessary and expedient: It is nevertheless Our Will and Pleasure, that the said
Chief Justice, or Surveyor General of Our Customs, shall not be capable of taking
the Administration of the Government upon the Death or Absence of You Our
Governor, or the Commander in Chief for the Time Being.

3. And You are forthwith to call Our said Council together, or such of them
as can be conveniently assembled, and to cause Our said Commission to You to
be rend at such Meeting; which being donc, You shall then take yourself, and
aIlso administer to Our Lieutenant Governors respectively, and to the Members
of Our said Council, the Oaths mentioned in an Act, passed in the first Year of

1 Murray's commission as civil governor was dated November 21, 1763. He did not take up bis new
position, however, till Augnat>, 1764. Doubtless this delay was due to the provisions o! the fourth
section of the peace of Paris (q.v.).
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the Reign of His Majesty King George the First, intituled, "An Act for the
"further Security of His Majesty's Person and Government, and the Succession
"of the Crown in the Heirs of the late Princess Sophia, being Protestants, and
"for extinguishing the Hopes of the pretended Prince of Wales, and his open and
"secret Abettors; "-as also to make and subscribe, and cause them to make and
subscribe, the Declaration mentioned in an Act of Parliament made in the
Twenty fifth Year of the Reign of King Charles the Second, intituled, "An Act
"for preventing Dangers which may happen from Popish Recusants." And You
and every one of Them are likewise to take an Oath for the due Execution of
your and their Places and Trusts, with regard to your and their equal and
impartial Administration of Justice;-and You are also to take the Oath required
by an Act passed in the seventh and eighth Years of the Reign of King William
the Third to be taken by Governors of Plantations, to do their utmost that the
Laws relating to the Plantations be observed.

4. And You are forthwith to transmit unto Our Commissioners for Trade
and Plantations, in order to be laid before Us for Our Approbation or Disallow-
ance, the Naines of the Members of the Council so to be appointed by You, as
aforesaid; as also a list of the Names and Characters of Eight other Persons in
Our said Province, whom You judge properly qualified to serve in that Station;
to the End that, if any of the Persons appointed by You, as aforesaid, shall not
bc approved and confirmed by Us, under Our Signet and Sign Manual, the Place
or Places of such Persons so disapproved may be forthwith supplied from the
said List, or otherwise, as We shall think fit. . . .

9. You are forthwith to communicate such and so many of these Our Instruc-
tions to Our said Council, wherein their Advice and Consent are mentioned to
be requisite; as likewise ail such others, from time to time, as You shall find con-
venient for Our Service to be imparted to them.

10. You are to permit the Members of Our said Council to have and enjoy
Freedom of Debate and Vote, in ail affairs of public Concern that may be debated
in Council.

11. And whereas it is directed, by Our Commission to You under Our great
Seal, that so soon as the Situation and Circumstances of Our said Province will
admit thereof, you shall, with the Advice of Our Council, summon and call a
General Assembly of the Freeholders in Our said Province; You are therefore,
as soon as the more pressing Affairs of Government will allow to give ail possible
attention to the carrying this important Object into Execution: But, as it may
be impracticable for the present to form such an Establishment, You are in the
mean time to make such Rules and Regulations, by the Advice of Our said
Council, as shall appear to be necessary for the Peace, Order and good Govern-
ment of Our said Province, taking Care that nothing be passed or done, that shall
any ways tend to effect the Life, Limb or Liberty of the Subject, or to the im-
posing any Duties or Taxes: and that all such Rules and Regulations be trans-
mitted to Us, by the first Opportunity after they are passed and made, for Our
Approbation or Disallowance. And it is Our Will and Pleasure, that when
an Assembly shall have been summoned and met, in such manner as You,
in your Discretion, shall think most proper, or shall be hereafter directed
and appointed, the following Regulations be carefully observed in the framing
and passing ail such Laws, Statutes and Ordinances as are to be passed by You,
with the Advice and Consent of Our said Council and Assembly; viz.:

That the Style of Enacting the said Laws, Statutes and Ordinances be by the
Governor, Council and Assembly and no other;-

That each different Matter be provided for by a different Law, without includ-
ing in one and the same Act such Things as have no proper Relation to each
other;-

That no Clause be inserted in any Act or Ordinance, which shall be foreign to
what the Title of it imports; and that no perpetual Clause be part of any tem-
porary Law;-

That no Law or Ordinance whatever be suspended, altered, continued, revived
or repealed by general Words; but that the Title and Date of such Law or
Ordinance be particularly mentioned in the enacting part;-

That no Law or Ordinance, respecting private Property, be passed without a
Clause suspending its Execution, until Our Royal Will and Pleasure is known;
nor without a saving of the Right of Us, Our Heirs and Successors, and of ail
Bodies politic and corporate, and of all other Persons, except such as are men-
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tioned in the said Law or Ordinance, and those claiming by, from, and under
thein; and before such Law or Ordinance is passed, Proof must be made before
You, in Council, and entered in the Council Books, that Public Notification was
ma(le of the Party's Intention to apply for such Act in the several Parish Churches,
where the Lands in Question lie, for three Sundays at least successively before
anv such Law or Ordinance shall be proposed; and You are to transmit, and
annex to the said Law, or Ordinance, a Certificate under your hand, that the
saine passed through all the Forms abovementioned;-

That in all Laws or Ordinances for levying Money, or imposing Fines, For-
feitures or Penalties, express mention be made, that the same is granted or
reserved to Us, our Heirs and Successors, for the public Uses of the said Province.
and the Support of the Government thereof, as by the said Law, or Ordinance
shall be directed; and that a Clause be inserted, declaring, that the Money
arising by the Operation of the said Law, or Ordinance slall be accounted for
unto Us in this Kingdom, and to Our Commissioners of Our Treasury, or Our
ligh Treasurer for the time being, and audited by Our Auditor General of Our
Plantations, or his Deputy;-

That all such Laws, Statutes, and Ordinances be transmitted by You within
thirce Months after their passing, or sooner, if Opportunity offers, to Our Com-
missioners for Trade and Plantations: that they be fairly abstracted in the
Margents, and accompanied with very full and particular Observations upon
each of them, that is to say, whether th.e same is introductive of a new Law,
declaratory of a former Law, or does repeal a Law then before in being; and You
are also to transmit, in the fullest manner the Reasons and Occasion for enacting
such Laws, or Ordinances, together with fair Copies of the Journals of the Pro-
ceedings of the Council and Assembly, which You are to require from the Clerks
of the said Council and Assembly.

12. And to the end that nothing may be passed or done to the Prejudice of
the true Interests of this Our Kingdom, the just Rights of Us, Our leirs and
Successors, or the Property of Our Subjects; it is Our express Will and Pleasure,
that no Law whatever, which shall in any wise tend to affect the Commerce or
Shipping of this Kingdorn, or which shall any ways relate to the Rights and
Prerogative of Our Crown, or the Property of Our Subjects, or which shall be
of an unusual or extraordinary Nature, be finally ratified and assented to by
You, until You shall have first transmitted a Draught of Such Law, and shal
have received Our Directions thereupon, unless You take care, that a Clause be
inserted, suspending and deferring the Execution thereof, until Our Pleasure is
known concerning the same.

13. And whereas Laws have formerly been enacted in several of Our Planta-
tions in America for so short a Time, that Our Royal Assent or Refusal thereof
could not be had before the Time, for which such Laws were enacted, did expire;
You shall not give your Assent to any Law, that shall be enacted for a less Time
than two Years, except in Cases of imminent Necessity, or immediate temporary
Expediency; and You shall not re-enact any Law, to which Our Assent shall
have been once refused, -without express Leave for that purpose first obtained
froin Us, upon a full Representation by You to be made to Our Commissioners
for 'l'rade and Plantations, in order to be laid before Us, of the Reasons and
Necessity for passing such Law; nor give your Assent to any Law for repealirig
any other Law, which shall have passed in your Government, and shall have
received Our Royal Approbation, unless You take care that there be a Clause
inserted therein, suspending and deferring the Execution thereof, until Ouir
Pleasure shall be known concerning the same. . . .

15. And whereas the Members of several Assemblies in the Plantations have
frequently assumed to themselves Privileges no ways belonging to them, especi-
ally of being protected from Suits at Law during the Term they remain of the
Asseinbly, to the great Prejudice of their Creditors and the Obstruction of
Justice; and some Assemblies have presumed to adjourn themselves at Pleasure,
without leave from Our Governor first obtained; and Others have taken upon
them the sole framing of Money Bills, refusing to let the Council alter or amend
the same; all which practices are very detrimental to Our Prerogative; If there-
fore You find, that the Members of the Assembly of Our Province of Quebec
insist upon any of the said Privileges, You are to signify to them thiat it is Our
express Will and Pleasure, that You do not allow any Protection to any Member
of the Council or Assembly, further than in their Persons, and that only during
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the Sitting of the Assembly; and that You do not allow them to adjourn tLhem-
selves otherwise than de die in diem, except Sundays and Holy-days, without
Leave from You, or the Commander in Chief for the time being, first obtained;
It is also Our further Pleastre, that the Council have the like Power of framing
Money Bills as the Assembly.

16. And whereas by Our aforesaid Commission under Our Great Seal of Great
Britain, You are authorized and impowered, with the Advice and Consent of
our Council, to constitute and appoint Courts of Judicature and Justice; it is
therefore our Will and Pleasure, that You do, as soon as Possible, apply your
Attention to these great and important Objects; and that, in forming the neces-
sary Establishments for this purpose, You do consider what lias taken place in
this respect in Our other Colonies in America, more particularly in Our Colony
of Nova Scotia.1

17. And viereas il is for the Ease, Satisfaction and Benefit of all Our Subjects,
that Appeals should be allowed, in all Civil Causes, from the Courts in Our
Plantations; iL is therefore Our Will and Pleasure, that, when the several Courts
and Ollices necessary foi the Administration of Justice shall have been settled,
appointed and confirmed, in consequence of the Power vested in You by Our
Commission under Our Great Seal and by these Our Instructions, You do, as near
as different Circumstances will admit, conform yourself to the R3egulations pre-
scribed in the Instructions given to Our Governor of Nova Scotia in respect to
such Appeals, Copies of which Instructions are hereunto annexed. 2

18. You are, with the Advice and consent of Our Council in the Province under
your Government, to take especial Care to regulate all Salaries and Fees belonging
to Places, or paid upon Emergencies, that they may be within the Bounds of
Moderation, and that no Exaction be made on any Occasion wvhatsoever, as also
that tables of all Fees be publickly hung up in all Places where such Fees are to
be paid; and You are to transmit Copies of all such Tables of Fees to Our Com-
missioners for Trade and Plantations, in order to be1 laid before Us....

20. You shall not appoint any Person to be a Judge or Justice of the Peace,
without the Advice and Consent of the Majority of the Members of Our Council,
present in Council; nor shall You execute yourself, or by Deputy, any of the said
Ollices; and it is Our further Will and Pleasure, that all Commissions, to be
granted by You, to any Person or Persons to be Judges or Justices of the Peace,
or other necessary Officers, be granted (luring Pleasure only.

21. You shall not displace any of the Judges, Justices of Peace, or other Ollicers
or Ministers, without good and sufficient Cause which You shall signify in the
fullest and most distinct manner to Our Connissioners for Trade and Plantations,
in order to be laid before Us, by the first Opportunity after sucli Removals.

22. And whereas frequent Complaints have heretofore been made of great
Delays and undue Proceedings in the Courts of Justice in several of Our Planta-
tions, whereby many of Our- good Subjects have very mucli suffered; and il
being of the greatest Importance to Our Service, and to the Welfare of Our
Plantations, that Justice be everywhere speedily and duly administered, and
that all Disorders, Delays, and other undue Practices in the Administration tere-
of, be effectually prevented; We (o particularly require You to take especial
Gare, tliat in all Courts, where You are authorized to preside, Justice be imparti-
ally adIministered; and that in all other Courts, established within Our said
Province, all Judges, and other Persons therein concerned, do likewise perforni
their several Duties without any Delay or Partiality.

23. You are to take Care, that all Writs be issued in Our Name throughout the
Province under your Government.

24. Whîereas there are several Offices in Our Plantations granted under the
Great Seal of Great Britain, and Our Service may be very much prejudiced by
reason of the Absence of the Patentees, and by their appointing Deputies not
fit to ofliciate in their Stead; You are therefore to inspect such Of the said Offices
as are in the Province under your Government, and to enquire into the Capacity

In carrying out this scheme Murray' was aidcd by the fact tiat bis attoriey-general was George
Suckling. a imemnber of the first Nova Scotian issenbly, who had practised law in the Nova Scotian
courts. Suckling and chief justice William Gregory drew up the ordinlaice of Septeinber 17, 1764
(No. IX), and oi several uibsequit occasions tuckling assisted developmenîts on the strenîgth of his
knowledge of Nova Scotian precedents (e.g. 3/inutes of Legislatire Council, A, October 23, Novemlber 6,
1761; Flenmary 26, 1765).

2 'lie 481 and 4Ith Articles of tlie instictions issued to Lawrence, governor of Nova Scotia, annd
dealing with appeals were eniclosed for Murray's guidance. They are printed in Report of the Canadian
Archires, 1»01, pp. 210 il.
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and belIaviour of the Persons exercising them, and to report thereupon, to Our
Conmmissioners for Trade and Plantations, what you think lit to be done or
altered in relation thereunto; and you are, upon the Misbehaviour of any of the
said Patentees or their Deputies, to suspend them from the Execution of their
office, till You shall have represented the whole Matter unto Us, and received
Our Directions therein; and in case of the Death of any such Deputy, it is Our
express Will and Pleasure, that You take Care that the Person appointed to
execute the Place, until the Patentee can be informed thereof and appoint
another Deputy, do give sufficient Security to the Patentee, or, in case of Suspen-
sion, to the Person suspended, to be answerable to him for the Profits accruing
during such Interval by Death, or during Such Suspension, in case We shall thirrk
fit to restore the Person Suspended to his Place again. It is nevertheless Our Will
and Pleasure, that the Person executing the Place during such Interval by DeathL
or Suspension, shall, for his Encouragement, receive the same Profits as the
Person dead, or suspended did receive; And it is Our further WVill and Pleasure,
tiat, in case of a Suspension of a Patentee, the Person appointed by you to
exercise the Office during such Suspension, shall receive a Mloiety of the Profits
which would otherwise become due to such Patentee, giving Security to such
latentee to be answerable to him for the other Moiety, in case We shall think
fit to restore him to his Office again; And it is Our further Will and Pleasure,
that You do countenance and give all due Encouragement to all Our Patent
Officers in the Enjoyment of their legal and accustomed Fees, Rights, Privileges
and Emoluments, according to the true Intent and Meaning of their Patents. ...

28. And whereas We have stipulated, by the late Definitive Treaty of Pence
concluded at Paris the 10th Day of February, 1763, to grant the Liberty of the
Catholick Religion to the Inhabitants of Canada, and that We will consequently
give the most precise and most effectual Orders, that Our new Roman Catholick
Subjects in that Province may profess the Worship of their Religion, according
to lHe Rites of the Romish Church, as far as the Laws of Great Britain permit;
IL is therefore Our Will and Pleasure, that you do, in all things regarding the said
linlabitants, conform with great Exactness to the Stipulations of the said Treaty
in this respect.

29. You are, as soon as possible, to summon the Inhabitants to meet together,
at such Time or Times, Place or Places, as you shall find most convenient, in
order to take the Oath of Allegiance, and make and subscribe the Declaration of
Abjuration mentioned in the aforesaid Act passed in the first Year of the Reign
of King George the First, for the further Security of His Majesty's Person and
Government, and the Succession of the Crown in the Heirs of the Late Princess
Sophia, being Protestants, and for extinguishing the Hopes of the Pretended
lrince of Wales, and his open and secret Abettors; which Oath shall be ad-
ministered to them by such Person or Persons as you shall commissionate for such
Purpose; and in case any of the said French Inhabitants shall refuse to take the
sail Oath, and make and subscribe the Declaration of Abjuration, as aforesaid,
You are to cause them forthwith to depart out of Our said Government.

30. And it is Our further Will and Pleasure, that all such Inhabitants, pro-
fessing the Religion of the Romish Church, do, at all such Meetings, or at such
other Time or Times as You shall think proper, and in the Manner you shall think
least alarming and inconvenient to the said Inhabitants, deliver in upon Oath
an exact Account of all Arms and Ammunition, of every Sort in their actual
Possession, and so, from time to time, of what they shall receive into their
Possession, as aforesaid.

31. You are as soon as possible to transmit to Us, by Our Commissioners for
Trade and Plantations, an exact and particular Account of the Nature and
Constitution of the several Religious Communities of the Bomish Churcli, their
lighîts, Claims, Privileges and Property, and also the Number, Situation and
Revenue of the several Churches heretofore established in Our said Province,
together with the Number of Priests or Curates officiating in such Churches.

32. You are not to admit of any Ecclesiastical Jurisdiction of the Sec of Rome,
or any other foreign Ecclesiastical Jurisdiction whatsoever in the Province under
your Governnent.1

33. And to the End that the Church of England may be established both in
Principles and Practice, and that the said Inhabitants may by Degrees be induced

1 For the history of the carly ecclesiastica government of the Ronan catholie church in British
Calla, sec Gosselii, L'Eglise du Canada après la Conquête (Quetec, 1916).
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to embrace the Protestant Religion, and their Children be brought up in the
Principles of it; We do hereby declare it to be Our Intention, when the said
Province shall have been accurately surveyed, and divided into Townships,
Districts, Precincts or Parishes, in such manner as shall be hereinafter directed,
all possible Encouragement shall be given to the erecting Protestant Schools in
the said Districts, Townships and Precincts, by settling, appointing and allotting
proper Quantities of Land for that Purpose, and also for a Glebe and Maintenance
for a Protestant Minister and Protestant School Masters; and you are to consider
and report to Us, by Our Commissioners for Trade and Plantations, by what
other Means the Protestant Religion may be promoted, established and encou-
raged in Our Province under your Government.

34. And You are to take especial Care, that God Almighty be devoutly and
duly served throughout your Government, the Book of Common Prayer, as by
Law established, read each Sunday and Holyday, and the blessed Sacrament
administered according to the Bites of the Church of England.

35. You are not to prefer any Protestant Minister to any Ecclesiastical
3enefice in the Province under your Government, without a Certificate from the

Bight Reverend Father in God the Lord Bishop of London,' of his being conform-
able to the Doctrine and Discipline of the Church of England, and of a good Life
and Conversation; And if any Person lereafter preferred to a Benefice shall
appear to you to give Scandal, either by his Doctrine or Manners, you are to use
the best Means for his Removal.

36. You are to give Orders forthwith, that every Orthodox Minister within
your Government be one of the Vestry in his respective Parish; and that no
Vestry be held without him, except in case of Sickness. or, after Notice of a
Vestry summoned, he omit to come.

37. And to the End that the Ecclesiastical Jurisdiction of the Lord Bishop of
London may take place in Our Province under your Government, as far as con-
veniently nay be, We do think fit, that You give all Countenance and Encourage-
ment to the Exercise of the same, excepting only the Collating to Benefices,
granting Licences for Marriage, and Probates of Wills, which We have reserved
to You, Our Governor, and to the Commander in Chief of Our said Province for
the Time being.

38. And We do further direct, that no Schoolmaster who shall arrive in Our
said Province from this Kingdom, be henceforward permitted to keep School,
without the Licence of the said Lord Bishop of London; and that no other
Person now there, or that shall come from other Parts, shall be admitted to keep
School in your Government, without your Licence first obtained.

39. And You are to take especial Care, that a Table of Marriages, established
by the Canons of the Church of England, be hung up in all Places of publick
Worship, according to the Bites of the Church of England. .

41. And whereas it is stipulated by the aforesaid Treaty corcluded at Paris
the 10th day of February, 1763, that the French Inhabitants, or Others, who
have been Subjects of the Most Christian King in Canada, may retire with all
Freedom and Safety wherever they shall think proper, and may sell their Estates,
provided it be to Our Subjects, and bring away their Effects, as well as their
Persons, without being restrained in their Emigration under any Pretence what-
sover, except that of Debts, or criminal Prosecution, and that the Time limited
for the Emigration shall be fixed to the Space of Eighteen Months, to be comnputed
from the Day of the Exchange of the Ratifications of the Treaty; You are there-
fore in all things to conform yourself to this Stipulation, and to take care, that
such of the French Inhabitants as intend to remove within the Time limited 2
be not obstructed or impeded, provided they do not sell their Estates to Others
than Hlis Majesty's Subjects, and that, so long as they remain under your Govern-
ment, they do in all things conform thereto in like manner as Our other Subjects.

42. And it is Our further Will and Pleasure, that all and every the French
Inhabitants in Our said Province, who are now possessed of Lands within the
said Province, in Virtue of Grants or Concessions made before the signing of the
Preliminary Articles of Peace on the third Day of November, 1762; do within
such limited Time as You in your Discretion shall think fit, register the several

1 For the history of the church of England in Canada, sec Mockridge, C. H., The Bishops of the Church
of England in Canada and Newfoundland (1896).

* For a discussion of the nuibers who emigrated, sec Munro, W. B., The Seigniorial System in
Canada (Oxford, 1907).
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Grants or other Deeds or Titles, by which they hold or claim such Lands, in the
Secretary's Oflice; which said Grants, Deeds or other TiLles, shall be entered at
large in the said Office, so that the particular Quantity of Land, its Site and
Extent, the Conditions upon which it is granted, either as to Rents, Services, or
Cultivation, may appear fully and at length.

13. And in case it shall appear, upon a strict and accurate Examination of the
said Grants and Title Deeds, to be taken in such manner as You shall think
proper, that any of the Grantees, or Persons claiming Lands under such Grants
and Title Deeds, are in possession of more Land than is contained within such
Grants or other Concessions; or that the Terms and Conditions, upon which the
L.ands were granted, have not been complied with, agreeable to what is stipulated
in such Grants or Concessions; It is Our Will and Pleasure, that you forthwith
represent the same to Us, by Our Commissioners for Trade and Plantations, to
the End that you may receive such Directions thereupon, as the Nature and Cir-
cumstances of the Case shall appear to require....

61. And you are to inform yourself with the greatest Exactness of the Number,
Nature and Disposition of the several Bodies or Tribes of Indians, of the manner
of their Lives, and the Rules and Constitutions, by which they are governed or
reglated. And You are upon no Account to molest or disturb them in the
P lossession of such Parts of the said Province, as they at present occupy or possess;
bi to use the best meansYou can for conciliating their Affections, and uniting
t ihein to our Government, reporting to Us by Our Commissioners for Trade and
Pl>antations, whatever Information you can collect with respect to these People,
and the whole of your Proceedings with them.

62. Whereas We have, by Our Proclamation dated the seventh day of October
in the Third year of Our leign, strictly forbid, on pain of Our Displeastre, all
Our Subjects from making any Purchases or Settlements whatever, or taking
lossession of any of the Lands reserved to the several Nations of Indians, with
whom We are connected, and who live under Our Protection, without Our
especial Leave for that Purpose first obtained; It is Our express Will and Pleasure,
that you take the most effectual Care that Our Royal Directions herein be punctu-
ally complied with, and that the Trade with such of the said Indians as depend
upon your Government be carried on in the Manner, and under the Regulations
prescribed in Our said Proclamation.

63. You are to use your best Endeavours in improving the Trade of those
Parts, by settling such Orders and Regulations therein, with the Advice of Our
said Council, as may be most acceptable to the Generality of the Inhabitants.
And it is Our Express Will and Pleasure, that you do not, upon any Pretence
whatever, upon pain of Our highest Displeasure, give your Assent to any Law
or Laws for setting up any Manufactures and carrying on any Trades, which are
humrtful and prejudicial to this Kingdom; and that You do use 'your utmost
Endeavours to discourage, discountenance and restrain anyAttempts which may
be made to set up such Manufactures, or establish any such Trades.

64. Whereas by the 5th and 6th Articles of the Treaty of Peace and Neutrality
in America, concluded between England and France the 6th-16 Day of Novem-
ber, 1686, the Subjects and Inhabitants of each Kingdom are prohibited to trade
and fish in all Places possessed, or which shall be possessed by the other in
America; and if any Ships shall be found trading contrary to the said Treaty,
uion due Proof the said Ships shall be confiscated; but in case the Subjects of
either King shall be forced by Stress of Weather, Enemies, or other Necessity
into the Ports of the other in America, they shall be treated with H{umanity and
Kindness, and may provide themselves with Victuals, and other Things necessary
for their Sustenance, and the Reparation of their ships, at reasonable Rates;
provided they do not break bulk, nor carry any Goods out of their Ships, ex-
pîosing them for Sale, nor receive any Merchandize on board, under Penalty
of Confiscation of Ship and Goods; It is therefore Our Will and Pleasure, that
You signify to Our Subjects under your Government the Purport and Intent
of the abovesaid two Articles; and that you take particular Care, that none of
the French Subjects be allowed to trade from their said Settlements to the
lrovince under your Government, or to fish upon the Coast thereof.

65. And it is Our Will and Pleasure, that You do not Dispose of any For-
feitures or Eschîeats to any Person, until the Sheriff, or other proper Ofilcer, have
made Enquiry, by a Jury upon their Oaths, into the truc Value thereof, nor until
you have transmitted to Our Commissioners of Our Treasury, and to Our Com-

177,4]1



CONSTITUTIONAL DOCUMENTS OF CANADA
inissioners for Trade and Plantations, a particular Account of sucli Forfeitures
and Escieats, and the Value thereof. And you are to take Care, that the Produce
of such Forfeitures and Escheats, in case We shall think proper to give You
Directions to dispose of the saine, be duly paid to Our Treasurer or Receiver
General of Our said Province, and a full Account transmitted to Our Coin-
inissioners of Our Treasury, or Our 1-igh Treasurer for the Time being, and to
Our Commissioners for Trade and Plantations, with the Names of the Persons
to whon disposed. . . .

68. Wlhereas great Inconveniences have happened heretofore by Merchant
Ships and other Vessels in the Plantations wearing the Colours borne by Our
Ships of War, under Pretence of Commissions granted to them by the Governors
of the said Plantations, and, by trading under those Colours, not only amongst
Our own Subjects, but also tiose of other Princes and States, and conmitting
divers Irregularitys, they nay very much disionour Our Service; For preventing
thereof You are to oblige the Comnianders of all sucht Ships, to which you shall
grant Commissions, to wear no other Colours tian such as are described in an
Order of Council of the seventh of January, 1730, in relation to Colours to be
worn by all Ships and Vessels, except Our Ships of War.

69. And whereas there have been great Irregilaritys in the inanner of granting
Commissions in the Plantations to private Ships of War, Yoi are to govern your-
self, wienever there shall be Occasion, according to the Commissions and In-
structions granted in this Kingdom; But you are not to grant Commissions of
Marque or Heprizal against any Prince or State, or their Subjects, in Anity with
Us, to any Person whatsoever, without Our special Command.

70. Whereas We have been inforned t.hat, during time of Var, Our Enenies
have frequently got Intelligence of the State of Our Plantations by Letters from
private Persons to their correspondents in Great Britain, taken on board Ships
coming from the Plantations, which has been of dangerous Consequence; Our
Will and Pleasure therefore is, that you signify to all Merchants, Planters and
Othters, that they ie very cautious, in time of War, whenever that shall happen,
in giving any Accounts by Letters of the public State and Condition of Our
Province under your Governnent; And you are further lo give Directions to all
Masters of Ships, or other Persons to whom you may entrust your Letters, that
they put such Letters into a I3ag, with a suillcient weight to sink the same im-
mediately in Case of imminent danger fron the Enemy; And you are also to
let the Merchants and Planters know, how greatly it is for their Interests tiat
tieir Letters should not fall into the Hands of the Enemy, and therefore tihat they
should give like Orders to Masters of Ships in relation to their Letters; And you
are further to advise all Masters of Ships, that they (o sink all Letters, in case
of dangers, in the Manner before mentioned.

71. And whereas, in, Time of WVaîr, the Merchants and Planters in Our Planta-
tions in Anerica did correspond and trade with Our Enemies, and carry Intelli-
gence to tliem, to the great Prejudice and Hazard of Our said Plantations; You
are therefore by all possible Methods to endeavour to hinder such Trade and
Correspondence in Time of War.

72. And You are to report to Us, by Our Comnissioners for Trade and Planta-
tions,-

Wiat is the Nature of the Soil and Climate of the Province under your Govern-
imtent, If it differs in these Circumstances from Our other Nortiern Colonies,
in what that DifTerence consists? And what beneficial Articles of Commerce the
different Parts of it are capable of producing?

Wiat livers there are, and of what Extent and Convenience to the Planters?
What are the principal Harbours; how situated, and of what Extent; and wiat

is Lite Depth of Water, and Nature of the Anchorage in each of thent?
What Quantity of Land is now under actual iinprovenent and Settlement?
Wiat are the chief Articles of Produce and Culture; the annual Amount of the

Quantity of each; and upon what Terms and Conditions the inhabitants hîold
their Lands, either of Cultivation, Ment, or Personal Service?

What is the Quantity, Nature and Property of the Land uncultivated; how
much of it is capable of Culture; and what part thereof is private Property ?

Wiat is the Nunber of Iniabitants, Wthites and Blacks, distinguishing each?
'Wiat Number of the Former is capable of bearing Armis, and what Number of
the Latter is annually necessary tu be supply'd in proportion to the Land
cultivated?
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Wlhat was the Nature, Fori and Constitution of the Civil Government; wlat

Judicatures were there established, and under what Regulations did the Frenicl
Inhabitants carry on their Commerce?

73. You are from time to time to send unto Us, by Our Comimissioners for
Trade and Plantations, as aforesaid, an Accouit of the Increase and Decrease
of t'lie Inhabitants, Whites and Blacks, and also an Accouit of all Persons born,
christened and buried.

74. Wlhereas, il is absolutely necessary, that We be exactly informed of the
State of Defence of all Our Plantations in Arnerica, as well in relation to the
Stores of War that, are in cach Plantation, as to lie Forts and Fortilicatiorns
t here; and wiat more may be necessary to be built, for the Defence and Security
of lie same; You are as soon as possible to prepare an Account thereof witht rela-
tion to Our said Province in the most particular manner; And you are therein
to expres the present State of the Arms, Ammunition and otier Stores of War,
belonging to the said Province, either in public Magazines, or in the Ilands of
private Persons; together with the State of all laces, eit.her aiready fortifled,
or that. you judge necessary to be fortilied for the Security of Our said Prcvince;
And you are to transmit the said Accounts to Our Commissioners for Trade and
Plantations, as also a Duplicate thereof to (ur Master General or principal
illicers of Our Ordnance; Whicl Accounts are to express the Particulars of

Ordniance, Carriages, Balls, Powder, and otier Sorts of Arms and Aimunition
in Our public Stores, and so from time to time of wlat shall be sent you, or
houglt with ite public Money, and tO specify the Tiie of the Disposal, and the
(cansion thlereof: And You are lialf vearly to transiit a general Account of the
State of the Fortifications and Warlike Stores, specify'd in the mitter above
ment ioned.

75. You are front time to lime to give an Accouint, wiat strength your Neigli-
Iours have by Sea aind Land, and of the Condition of their Plantations, and wlaît
Correspondence You kcep with themt.

76. And in case of any Distress of any otier of Our Plantations, You shtall,
nipon A pplication of the respective Governors thereof unto you, assist, theni with
wlat Aid the Condition and Safety of Our Province under your Government can
spare.

77. If anyt.hing shall happen, wvhicl may be of Advantage or Security to Our
Province under your Government, which is not herein, or by your Commission
provided for, We do hereby aIllow unto you, withi the Advice and Consent of
Our Council, to take Order for the present therein, giving tinto Our Commissioners
for Trade and Plantations speedy Notice thereof, in order to be laid before Us,
that you nay receive Our Batification, if We shal approve lte same-provided
always, that, you do not, by Colour of any Power or Authority hereby given you,
conmence or declare War without Our Knowledge and particular Comnnmands
thierein.

78. And whîereas We have, by the second Article of these Our Instructions
to you, directed and appointed that your chief Residence shall be at Quebec;
vou are nevertheless frequently to visit the other parts of your Governnient, in
order to inspect the Management of all public Affairs, and tlhereby the better to
take Care, that lte Government be so dmt<linistered, that no disorderly Practices
niay grow up contrary to Our Service and Me Velfare of Our Subejets.

79. And whereas grent Prejudice mnay happen to Our Service, and tMe Security
of the Province, by your Absence from those Parts, You are not, ipon any
Pretence whatsoever, to cote into Europe, without having first obtained Leave
for so doing from Us under Our Sign Manual and Signet, or by Our Order in
Oui Privy Council; Yet nevertheless in case of Sickness, You may go to South
Carolina, or any other of Our Soutiern Plantations, and there stay for such Space
as the Itecovery of your IHiealth miay absolutely require.

80. And whereas \We have thouglt fit by Our Commission to direct, tliait in
case ot your Death or Absence, und the Death or Absence of Our Lieutenant
Governors of Montreal and Trois Rivieres, and in case there be at that timie no
Person within Our said Province, commissionated or appointed by Us to be
Conmamander in Chief, that the Eldest Councillor, who sitill be at lMe tinie of your
Death or Absence, or at the Death or Absence of Our Lieutenant Governors, as
aforesaid, residing within Our snid Province under your Government, shall take
upon himi the Administration of Government, and execute Our said Commission
and instructions, and t.he several Powers and Authorities therein directed: It is
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nieverth.liess Our express Wili and Plensure, that in such case te said President
siali forbear to pass any Act or Acts, but what are imnediately necessary for
tie ieace and Welfare of tlie said Province, without Our particular Order for thnt
Purpose; And that ho shall not remove or suspend any of the Members of Our
Countcil, nor any Jiiges, Justices of the Pence, or other Ollicers Civil or
miitary, witiout, te Advice and Consent of at least seven of the Members of
Our said Council, nor even then witiout, good and suilicient rensons for the
saine, wlhici the snid President is to transmit, signed hy hinmself and the rest
of Our said Coucieil, to Our Commissioners for Trade and Plantations, by the
first. Ojp.rlunity in order to be laid before Us. . . .

82. And You are upon ail Occasions to send unto Our Commissioners for Trade
and Plantations only, a particular Account of ail yotr Proceedings, and of Lite
Conditions of Affairs within your Governnent, in order to be lail before Us;
pirovided nevert.heless, wienever any Occurrences shall happen within your
Goverinent of such a Nature and importance as may require Ouîr Immediate
Directions by One of Our principal Secretaries of State, and ailso upon ail Occa-
sions and in all AfTairs wierein vou nay receive Our Orders by One of Our
principal Secretaries of State, you shall in ill such Cases Iransnmit to Ouir Secretary
of State only an Account of all such Occurrences, and of your Proceedings relative
to sicli Orders:-

G. 11.

lx

0JIUlNANCE ESTABLISIING CIVIl COUiRTS, 176-1

[Trans.: Shortl, and Dougity.]

Ani OIDINANCE, for regulating and establishing the Courts of Judicature.
.ustices of the Peace, Qunmter-Sessions, Bailiffs, and otier Matters relative to
tlie Distribution of Justice in this Province.

Wherens it is highly expedient and necessary, for the well governing of His
Majesty's good Subjects of the Province of Quebec, and for tlie speedy and im-
partial Distribution of Justice among the sane, that proper Courts of Judicat.ure,
with proper Powers and Authorities, and under proper flegtilations, shoutid be
established and appointed:

1lis Excellency the Governor, by and withi thlie Advice, Consent and Assistance
of I lis Majesty's Council, and by Virtue of thie Power and Autlhority to lim given
by Ilis Majesty's Letters Patent, under the Great Seal of Great-Brilain, hath
tiiougt, lit to Ordain and Declare; and iis said Excellency, by and with the
Advice, Consent and Assistance aforesaid, Dolh hereby Ordain and Declare,

That a Superior Court of Judicature, or Court, of King's Bench, be established
in titis Province, 1.o sit and hold Ternis in the Town of Quebec, twice in every
Year, viz.: One to begin on the Twenty-first Day of .anuary, called HIillary
Tem, ithe other on the Twenty-first Day of June, called Triniiy Term.

In titis Court [lis Majesty's Chtief-Justice presides, witi Power and Aut.iority
to henr and determnine all criminal and civil Causes, agreeable to the Laws of
Itnglaid, and to Lte Ordinances of titis Province; and froin titis Court an Appeal
lies to Lie Governor and Council, where the Matter in Contest is above te Valuc
of Three Ilundred PIounds Sterling; and from the Governor and Council an Appeal
lies to the King and Council, where the Matter in Contest is of the Value uf Five
llundred Pounds Sterling or upwards,

lin all Tryals in titis Co>urt, ail lis Majesty's Subjects in titis Colony (o be
admitted on Juries without, Distinction.2

And lis Majesty's Chief-Justice, once in every Year, to hold a Court of Assize,
and General Gaol-Delivery, soon after IIillary, Terni, at the Towns of Afontreai
and Trois-livières, for the niore easy and convenient Distribution of Justice to
1lis Majesty's Subjects in those distant P'arts of te irovince.

Tiia Ordinance wa passd under the ternia of the Proclamation of 1763 (No. VI) and of the
Instructions to slàrmy (No. Vii1). It was amended in 1706 (se No. XV).

Ms harray ex plinued this clause to thse uritis goverment. lie desired 'ail subjecta' to bu eligible for
jusry-service, Iecause (a) ie did niot counsider it just to confine aucii service to the minority of Rnglish-
speaking subjects in Canada, and (b) because he considered that if he did se many Canaidians would
enigrate. See No. X.)
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And whereas an inferior Court of Judicature, or Court of Common-Pleas, is

ailso thought necessary and convenient, Il is further Ordained and Declared, by lthe
Aulsoriy aforesaid, That an inferior Court of Judicature or Court of Common-
Pleas, is hereby establisled, with Power and Authority, to determine ail Property
above the Value of Ten Pounds, with a Liberty of Appeal to either Party, to
the Superior Court, or Court of King's Benci, where the Matter in Contest is
of the Value of Twenly Pounds and upwards.

Ail Tryals in this Court to be by Juries, if demanded by either Party; and this
Court to sit and hoid two Ternis in every Year at the Town of Quebec, at the
saime Tine with the Superior Court, or Court of King's Benclh. Where the Matter
iii Contest in this Court. is above the Value of Three l1undred Pounds Sterling,
eitier Party nay (if they shall thirk proper) appeal to the Governor and Council
imniediately, and from the Governor and Council an Appeal lies to the King
aind Council, where the Matter in Contest is of the Value of Five ilundred Pounds
sterling or upwards.

'l'ie Judges in this Court are to determine agreeable to Equity, having Regard
nevert.heless to the Laws of England, as far as the Circumstances and present
Situation of Things will admit, until such Time as proper Ordinances for the
Information of the People can be established by the Governor and Council,
agreeable to the Laws of England.

The French Laws and Customs to be allowed and admitted in ail Causes in this
Court, between the Natives of tihis Province, where the Cause of Action arose
before the first Day of Oclober, One Thousand Seven Hundred and Sixty-Fouîr.

'lie first Process of this Court to be an Attachnent against the Body.
An Execution to go against the Body, Lands or Goods of the Defendant.
Canadian Advocats, Procters, &c., may practise in this Court.
And whereas it is thougit highly necessary for the Ease, Convenience and

1lappiness of ail lis Majesty's loving Subjects, That Justices of the Peace should
be appointed for the respective Districts of this Province, with Power of deter-
mining Property of sinall Value in a summary way, Il is Iherefore further Ordainel
and Declared, by tie Authorily aforesaid, and full Power is hereby Given and
Granted to any one of -lis Majesty's Justices of the Peace, within their respective
Districts, to hear and finally determine in ail Causes or Matters of Property, not
exceeding the Suni of Five Pounds current Money of Quebec, and to any two
Justices of the Peace, within tieir respective Districts, to hear and finally deter-
msine in ail Causes or Matters of Property, not exceeding the Suin of Ten Pounds
said Currency, whiclh Decisions being within, and not exceeding the aforesaid
Limitation, shall not be liable to an Appeal; and also full Iower is, by the
Authority aforesaid, Given and Granted, to any three of said Justices of the
lPetce to be a Quorum, with Power of holding Quarter-Sessions in their respective
Districts every three Months, and also to hear and determine all Causes and Mat-
ters of Property whici shall be above the Sui of Ten Pounds, and not exceeding
Thirly Pounds current Money of Quebec, with Liberty of Appeal to cither Party
to the Superior Court, or Court of K',ing's-Benclh: And il is hereby Ordered, That
tie aforesaid Justices of the Peace do issue their Warrants, directed to the
Captains and ot.her Oflicers of the Militia in this Province, to be by then executed,
until the Provost-Marshal, legailly Uuthorised by His Majesty, shall arrive, and
other inferior Ollicers be appointed for that Purpose; ail Officers, Civil and
Military, or other i-lis Majesty's oving Subjects, are hereby coimanded and
required to be aiding and assis ing to the said Justices and Officers of Militia
in the due Execution of their Duty. And il is further Ordered and Direcled, b/y
lite Aulhorily aforesaid, That two of the said Justices of the Peace do sit weekly
in Rotat.ion, for the better Regulation of the Police, and otier Matters and tihings
in the Townîs of Quebec and Montreal, and that the Naies of the Justices wlho
are to sit each Week, be posted up on the Door of the Session-I-ouse by the Clerk
of the Peace, two Days before their respective Days of Sitting, that ail Persots
miîay know to whom to apply for Redress.

And whereas there are not at present a sulflcient Number of Protestant Sub-
jects, resident in the intended District of Trois-Rivières, qualilied to be Justices
of the Peace, and to hold Quarter-Sessions, Il is therefore further Ort!uined and
Declared, by the Aulhorily aforesaid, That from henceforth this Province shall be
divided into two Districts, to be known and called by the Names of Quebec and
iIontreal, for the Time being, and until there may be a competent Number of

Persons, settled at or near Trois-Rivières, duly qualifled to execute the Otlce of
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Justices of the leace, and tie Power of holding such Quarter-Sessions above-
mentionwd, or util Ilis Majesty's Pleasure be known in that Behalf; and that
the said two Districts be divided and bouînded by the Hiver Godfroy on the South,
and the IEiver Si. Maurice on the North Side.

And wlereas it is thought very expedient and necessary, for the speedy and
due Execution of the Laws, and for the Ease and Safety of His Majesty's Subjects,
That a sullicient Numîber of inferior Ollicers should be appointed in every Parish
throughout this Province; Il is lherefore Ordered, by the Authority aforesaid, That
the Majority of the 1-louseholders, in each and every Parish, do, on the Twenty-
fourth Day of June, in every Year, elect and return tu the Deplty-Secretary,
within fourteen Days after suchi Election, six good and suficient Men to serve as
Bailiffs and Sub-Bailiffs in each Parish, out of which Number the King's Gov-
ernor, or Commander in Chief for the Timte being, with the Consent of the Council,
is to nominate and appoint the Persons who are to act as Bailiffs and Sub-
Bailiffs in each Parish ; and suci Nomination or Appointrnent is to be notifled by
the Deputy-Secretary to the respective Parishes and also published in the
QUEBEC-GAZETTE, some Time in the last Week in Augusi in every Year;
and the said Bailiffs and Sub-Baiiliffs, so nominated as aforesaid, are to enter
upon, and begin to execute their respective Offices on the Twenty-ninth Day of
September in every Year.

No Ierson to be elected a second Time to the saine Office, except the whole
Parish lias served round, or that those who have not, are laid aside for some
material Objection, which nust. be supported by Proof: But that there mnay
iever be an entire Set of new Oflicers at one Time, but that those who remain
may be able to instruct those who enter into Oflice, one of those Persons who
served as Sub-Bailiffs in each Parish, to be elected and noninated Bailiffs of said
Parish the ensuing Year.

If a Bailiff dies in his Office, the Governor, or Commander in Chief, will
nornimate one of those returned by said Parish to serve as Sub-Bailiffs for the
Remainder of the Year; and when a Sub-Bailiff happens to die in Office, the
Bailiffs shall assemble the Parish upon the next publick Feast. )ay insuing his
Decease, who shall proceed to elect and return, as aforesaid, another Sub-BailifT.

The Election of Bailiffs and Sub-Bailiffs for this present Year, to be on the
Twentieth Day of October; their Nanes to be returned imnmediately after the
Election: Their Nomination will bc notified and Published by the Deputy-
Secretary as soon as may be, and they shall enter upon, and begin to execute
their respective Offices, on the first Day of December, but ail Elections, &c., after
this Turn, shall be upon the Days and Times abovernentioned and appointed for
that Purpose.

The Bailiffs are to oversee the King's Highî-ways and the publick Bridges,
and sec thiat the sanie arc kept in good and sullicient Rtepair; to arrest and
appreliend all Criminals, againsi whon they shahl have Writs or Warrants, and
to guard and conduct them .hrough their respective Parishes, and convey them
to suchi Prisons or Places as the Writ or Warrant. shall direct: They are also to
examine all Bodies that are exposed, and on whomi any Marks of Violence appear,
in presence of five reputable Househiolders of the sanie Parishi, whom he is hiercby
impowered to summnnons to inspect the sane, and report in Vriting the State and
Circumst.ances thereof to the next Magistrate that a further Examination may
be made therein if necessary; but this to be done only where the Coroner cannot
hy any Possibility attend, which in this extensive Province nay frequently
happen.

Where any Disputes happen concerning the Breaking or [lepairing of Fences,
upon ConpIlaint made to the 3aiiff, lie shall sumnmons the Defendant, whio is to
choose three indifferent Persons, and the Plaintiff three more, and t.hese six,
the Bailiff presiding, to decide the Dispute; from their Sentence either Iarty
may appeal to the Quarter-Sessions; the Person found in Fault to pay One
Shilling and no more, to the Person who shall draw up the Decision.

These BailifTs to be sworn into their Office by the next Justice of the Peace,
as soon as may be after their Nomination as aforesaid, and the said Oath to be
returned to the next Quarter-Sessions by such Justice.

GIVEN by lis Excellency the Honorable JAMES MURRAY, Esq.; Caplain-
General and Governor in Chief of the Province of Quebec, and Terrilories thereon
depending in America, Vice Admiral of the sane, Governor of the Town of Quebec,
Colonel-Commandanl of the Second BallaIion of the Royal American Regimenl, &c.,

[1763-



1771] CONSTITUTIONAL DOCUMENTS OF CANADA 55
&c. In Council, al Quebec, the 171h of September, Anno Domini, 1764, and in Ihe
Fourth Year of Ihe leign of Our Sovereign Lord George the I1I, by the Grace of God
of Great-Britain, France and Ireland, KING, Defender of the Failli, &c., &c.

(Signed) JA. MURAY.
By Order of 1is Excellency in Council.

x
GOVERNOR MURRAY TO THE LORDS OF TRADE'

[Trans.: Slortt and Doughty.]

Quebec, 29th Oct'r, 1764.
ly Lords,

Little, very little, will content the New Subjects but nothing will satisfy the
l.icentious Fanaticks Trading here, but the expulsion of the Canadians who are
pirhaps the bravest and the best race upon the Globe, a Race, who cou'd they
be indulged with a few priveledges which the Laws of England deny to Roman
Catholicks at home, wou'd soon get the better of every National Antipathy to
thieir Conquerors and hecome the most faithful and most useful set of Men in this
Amserican Empire.

I flatter myself there will be some lemedy found out even in the Laws for the
Belief of this people, if so, I am positive the populer clamours in England will
not prevent the -lunane leart of the King from following its own Dictates. I am
confident too my Royal Master will not blane the unanimous opinion of his
Council here for the Ordonnance establishing the Courts of Justice, as nothing
less cou'd be donc to prevent great numbers from emigrating directly, and certain
I an, unless the Canadians are admitted on Jurys, and are allowed Judges and
Lawyers who understand their Language his Majesty will lose the greatest part
of this Valuable people.

I have the lonor to be with the greatest truth and regard,
My Lords, Y'r Lordships' mo. Ob't, &c.,

(Signed) JA. MURRAY.

XI

PETITION OF THE QUEBEC TRADERS

[Trans.: Shortt and Doughty.]

To the King's Most Excellent Majesty
The Humble Petition of Your Majesty's most faithful and loyal Subjects,

British Merchants and Traders in behalf of themselves and their fellow Subjects,
Inhabitants of your Majesty's Province of Quebec
May it please Your Majesty.

Coildent of Your Majesty's Paternal Care and Protection extended even to
the neanest and most distant of your Subjects, We humbly crave your Majesty's
Gracious Attention to our present Grievances and Distresses.

We presume to hope that your Majesty will be pleased to attribute our ap-
proaching your Royal Throne with disagreeable Complaints, to the Zeal and
Attachment we have to your Majesty's Person and Government, and for the
Liberties and Priviledges with which your Majesty lias indulged all your Dutifull
Subjects.

Our Settiement in this Country with respect to the greatest part of us; takes
it's date fron the Surrender of the Colony to your Majestys Arms; Since that
Tine we have much contributed to the advantage of our Mother Country, by
causing an additional Increase to lier Manufactures, and by a considerable

This letter and the document which foliow%,s (No, XI) are selected to illustrate the diliculties which
Murray had with the few huidred British traders settled in Canada.
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importation of them, diligently applied ourselves Lo Investigate and promote
tie Coinmerical Interests of this Province and render it dourishing.

l'O Military GoveruieuL. however oppressive and severely felt, we submitted
without mnurnur, hop>ing Time with a Civil Establishment would remedy titis
Evil.

With leace we trustedl to enjoy the Blessing of British Liberty, and happily
reaup the fruits of our Industry: but we should now despair of ever attainirng those
desirable ends, had we nLot your Majesty's experienced Goodness to apply Lu.

The Ancient inhabitants of the Country impoverished by the War, iad litle
left wierewith to pureiase their common necessaries but a Paper Currency of
very doubtfull Value: The Indian War lias suspended our Inland Trade for two
years past, and both tiese Causes united have greatly injured our Commerce.

For Lite redress of which we repose wholly on your Majesty, not doubting
but the Wislom of your Majesty's Councils will in (lue time put the Paper
Currency into a course of certain and regular Payment, and the Vigour of Your
Majesty's Arms terminate that War by a peace advantageous and durable.

WVe no less rely on your Majesty for the redress of those Grievances we suffer
front Lie Measures of Government. practised in titis your Majesty's Province,
wlieli are

Tie Depîrivation of the open 'rade declared by your Majesty's Most gracions
Proclamation, by the Appropriation of some of the most commuodious Posts of
the fResort of the Savages, under the Pretext of their being your Majesty's
private Dormain.

The Enacting Ordinances Vexatious, Oppressive, unconstitutional, injurious
to civil Liberty and the Protestant Cause.

Suppressing dutifuil and becoming renonstrances of your Majesty's Subjects
against these Ordiiances in Silence and Contempt.

The Governor instead of acting a grecable to that confidence reposed in hiin
by your Majesty, in giving a favorable Reception to those of your Majesty's
Subjects, who petition and apply to imn on such important Occasions as require
it, doth frequently tieat tiem with a Rage and Rudeness of Language and
Demeanor, as dishonorable to the Trust lie iolds of your Majesty as painful to
those wlho sutTer Iron it.

lis further adding to this by Most flagrant Partialities, by formenting Parties
and taking measures to keep your Majesty's old and new Subjects divided from
one anotler, by enîcouraging the latter to apply for Judges of thteir own National
Language.

H-lis endeavouring to quash the Indictmnent against Claude Panet (his Agent
in titis Attempt who ibourî'ed to inflane Lhe Minds of the People against youir
Majesty's Britislh Subjects) found by a very Worthy Grand Inquest, and enusing
their other judicious and honest Presentments to lbe answered from the Bench
with a Contemptuous Ridicule.

Tiis discountenancing the Protestant Rieligion by almost a Total Neglect of
Attendance upon the Service of the Ciurci, leaving tie Protestants to titis Day
destitute of a place of WVorship appropriated to themselves.

The Burthen of these Grievances from Governnent is so muci the more
severely felt, hecause of the natural Poverty of Lite Country; the Produets of it
been extremely unequal to support its Consumption of Imports.

lence our Trade is miserahly confined and distressed, so that we lye under the
utnost Necessity of the Aids and Succours of Government, as well from Our
Mother Country as that of the Province, in the Place of having to contend against
Oppression and Restraint.

We could enumerate many more Sufferinga whici render the Lives of your
Majesty's Subjects, especially your Majesty's loyal British Subjects, in the
Province so very unhappy that we must be under the Necessity of removing
frotm it, unless timely prevented by a Removal of Le present Governor.

Your Petitioners therefore most hunmbly pray. your Majesty to Lake Lte Premises
into your gracious Consideration, and to appoint a Governor over us, acquainted
with other maxims of Government tlan Military only; And for the better security
of your Majesty's dutiful and loyal Subjects, in the Possession and Continuance
of their Rights and Liberties, we beg leave also most humbly to petition that
it may pieuse your Majesty, to order a flouse of Representatives to be chosen
in titis as in other your Majesty's Provinces; there being a number more than
Suflicientt of Loyal and well affected Protestants, exclusive of îmilitary Ofilcers,
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to form a competent and respectable Hiouse of Assenbly; »nd your Majesy's
niew Subjects, if your Majesty shall think fit, mnay be allowed to elect Protestants
without burdening tiem with such Oaths as in their present mode of thinking
they cannot conscientiously take.

We doubt not but the good effects of these measures wiLl soon appear, by the
lrovince becoming tlourishing and your Majesty's People in it happy. Anid for
Your Majesty and your Royal flouse your Petitioners as in Duty bond shaih
ever pray, & c.. &c.

(Signed by 21 traders.)

XHI

ORDINANCE OF NOV. 6th, 1764

[Trans.: Shortt and Doughty.]

An ORDINANCE, for quieting People in their Possessions, and fixing the
Age of Maturity.

WIIEREAS itl appears right and necessary, to quiet the Minds of the People,
in Regard to their Possessions, and to remove every Doubt respecting the same,
which miîay any ways tend to excite and encourage vexatious Law-Suits; and
until a Matter of so serious and complicated a Nature, fraught with many and
great Dilliculties, can be seriously considered, and such Measures therein taken,
as may appear the most likely to promote the Welfare and Prosperity of the
Province in General, lis Excellency, by and with the Advice and Consent of
lis Majesty's Council, Dolit hereby Ordain and Declare, That until the tenth day

of Augusi next, the Tenures of Lands, in respect to such Grants as are prior to
the Cession thereof, by the Detfinitive Treaty of Peace, signed atI Paris the tenth
day of February, One Thousand Seven Hundred and Sixty-three, and the Rlights
of Inheritance, as practised before that Period, in such Lands or Effects, of any
Nature whatsoever, according to the Custom of this Country, shall remain to all
Intents and Purposes the same, unless they shali be altered by some delcared and
positive Law; for wvhich Purpose the present Ordinance shall serve as a Guide
and Direction in all such Matters, to every Court of Record in this Provinee:
Provided that nothing in this Ordinance contained shall extend, or be construed
(o extend to the Prejudice of the Rights of the Crown, or to debar His Majesty,
lis leirs or Successors from obtaining, by due Course of Law, in any of His
Courts of Record in this Province, according to the Laws of Great-Britain, any
Lands or renements, which at any Time hereafter may be found tu be vested in
lis Majesty, his leirs or Successors, and in the Possession of any Grantee or

Grantees, his, her, or their Assigns, or such as claim under them, by Virtue of
ai such Grants as aforesaid, or under Pretence thereot, or which hereafter may
be found to have become forfeited to Hlis Majesty, by Breach of all or any of
the Conditions in such Grants respectively mentioned and contained. .

And be il Ordained and Declared, by the Authority aforesaid, That from and after
the first Day of January, One Thousand Seven Hundred and Sixty-five, every
Person arrived at the Age of Twenty-one compleat Years, shall be deemed for
the future of full Age and Maturity agreeable to the Laws of England, and shall
be entituled to take full Possession from that Time of every Estate or Right to
him belonging; in Consequence thereof to sue for the same, or bring to Account
the Guardians, or other Persons who may have been entrusted therewith.

G IVEN by lis Excellency the Hon!jrable JAMES MU RBAY, Esq.; Ca plain-
General and Governor in Chief of the Province of Quebec, and Terrilories thereon
depending in America, Vice Admiral of the same, Governor of the Town of Quebec,
Colonel-Commandant of the Second Ballalion of the Royal Anericat Regiment, &c.,
&c. In Council, al Quebec, the 61h Day of November, Anno Domini, 1764, and
in the Fift1h Yeur of the Reign of our Sovereign Lord George the 111, by the Grace
of God, of Great-Britain, France and Ireland, KING, Defender of the-Faith,
&c., &c.

JA. MURAY.
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XIll

PRESENTMENTS OF THE GRAND JURY OF QUEBEC
AND KINDBED DOCUMENTS, 1764

[Trans.: Shortt and Doughty.]

Presentments of Octr Sessions made at a Continuance thereof by Adjournment
held a, the Sessions house in the City of Quebec the 16th Octr 1761 by the Grand
Jury in, and for the said District represent.

1. That the Great Number of inferior Courts establish'd in this province with
an intention to administer Justice are tiresome litigious and expensive to this
poor Colony as they very often must be attended with the disagreeable necessity
of appeals and of course of many exorbitant fees.

2d The Great nunber appointed Justices of the Peace out of so few men of
Character legally qualified, and lit to be trusted with determining the liberty
and property of his Majesty's Subjects to serve their Country as Jurors, is Bur-
thensome and not practised in other Infant Colonys like this. It can answer no
good end, to waste mens time, in attending on Courts where no man is upon the
Bench qualified to explain the Law, and sum up the Evidences to the Jury, to
prevent its being misled by the Barristers.

4. That in the Southern Colonies, where men qualified to serve the publick
are scarce, there are no Jurys calld but when the Chief Justice of the province
presides, therefore neither the Lives nor Libertys of his Majesty's Subjects, nor
any property above the value of 3£ Sterl1 are left finally to the decision of the
Justices of the Peace, and for the easy and speedy dispatch of Justice there are
Annually held three Courts of Common pleas and Two of Sessions or assizes,
where Jurys are summon'd in Rotation from the different parts of the province
and return'd by Ballots, Yet we are of opinion from the present state of this
Colony it would be reasonable to Authorize any three of his Majesty's Justices
of the Peace finally to determine the fate of any sun not exceeding Ten pounds
without Jury or appeal.

5. We represent also as a very great grievance that the market places are
converted into Hutts, Stails &c. for Nurserys of Idlers, who would out of Necessity
be enploy'd in several Branches of Industry, such as Fishing Farming &ca if not
permitted contrary to good policy to occupy and infest the publick Ground.

6. Giving away and turning the Kings Batterys Docks and Wharfs into
private property, or suffering then to be so occupy'd, are great Grievances to
the Inhabitants of this province.

7. We recoimend the exertion of the Laws of the Mother Country for the due
observance of the Sabbath that the same nay not longer be profaned, by selling,
buying keeping open slops, Balls, Bouts, Gaming or any other Idle Divertions,
for te better acconiplishing of which, a Learned Clergyman of a moral and
exemplary Life, qualified to preacli the Gospel in its primative purity in both
Languages would be absolutely necessary.

8. From the sense of the nature of Oaths adninistred to Jurys as also of the
consequences of the matters that may occur for discussion, We in Justice to
Ourselves and our fellow subjects, are resolved never more to sit as Jurors nt
any Court where some man sufficiently versed in the Law does not preside.

9. We represent that as the Grand Jury must be consider'd at present as the
only Body representative of the Colony, they, as British Subjects, have a right
to be consulted, hefore any Ordinance that mnay affect the Body that they
represent, be )ass'd into a Law, And as it must haîppen that Taxes be levy'd for
the necessary Expences or Improvement of the Colony in Order to prevent ail
abuses & enbezlemnents or wrong application of the publick money.

10. We propose that the publickr, Accounts, be laid before the Grand Jury,
at least twice a year to be examined and Check'd by them and that they may
be regularly settled every Six nontls before them, which practice strictly
adhered to, will very much prevent the abuses and confusion, too common in
these matters.

11. An Ordinance pass'd by the Govr in Council confirning and rendring
valid ail Decrees of the different military Couricils erect.ed in this province before
the establislhimtu of the Civil Law mnay be amended by allowing an Appeal to any
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of tlie Civil Courts, if the matter delîded in any of the Military Courts exceed the
suni of Ten pcound3.

12. 'T'lie Ordinance made by the Governor and Council for establishing Courts
of Judicature in this province 1 is grievous and some Clauses of it, We apprehend
to be unconstitutional, therefore it ought forthwith to be amended to prevent
his Majesty's Subjects being aggrieved any longer thereby.

13. Proper regulations regarding the measurement & quality of Fire wood are
wanted as well as the following articles. Vizt

For regulating Carts and Carriages of every kind.
For clearing and keeping clean the public streets Docks and Landing places.
For sweeping Chimnies to prevent accidents by Fire.
For establishing a publick protestant school and a Poor house.

14. For suppressing gaming houses, in particular that of the Quebec Arms kept
by Joln King in the lower Town, which we have been informed has been very
particularly countenanced; and which we ourselves present, from our own
Knowledge as a notorious nusance, and prejudicial to tie inruy and Trade
of this City.

Also for the preventing for Lie future any abuses Arising from (and for the
anending of) that weil intended order for carrying Lanthorns in the night time,
that regular people going about their Lawful Business without giving )isturb-
ance to te publick quiet, may not be liable to linprisonments, by Sentrys
serjeants or Oflicers.

James Johnston, Foreman
John Lymburner Sam' Sills
- Dumond Perrault
John Danser Poney

Charest Alexe McKinzie
Tachet Phil. Payn

Sain Duncan Thos. Story
Peter Faneiul Gilbert McRanddle
Geo. Fralton A. Dunias
Dan1 Bayne Boisseau
Thon Aylwyn Amiott

That. Among the many grievances which require redress this seems not to be
the least, that persons professing the Religion of the Church of Rome do acknow-
ledge the supremacy and jurisdiction of lie Pope, and admit Bulls, Briefs,
absolutions &ca from that see, as Acts binding on their Consciences, have been
unpannelld, en Grand and petty .Jurys even where Two protestants were partys,
and whereas the Grand Inquest of a County City or lorougli of the Realmn of
Great Britain, are obliged by their Oath to present ton Court of Quarter Sessions
of assises, what even appears an open violation of fle Laws and Statutes of the
Heailm, any nusance to the subjects or Danger to his Majesty's Crown and dignity
and Security of his Dominions, We therefore believe nothing can be more
dangerous to the latfter than admitting such persons to be sworn on Jurys, who
by the Laws are disabled from holding any Office Trust or Power, more especially
in a Judicial Capacity, with respect to whichi above al] other, the Security of his
mnajesty, as to the possession of bis Dominions and of the subject as t. his Liberty,
property and Conscience is most eminently Concern'd.

lhat. By the Definitive Treaty the Roman Religion was only tolernted in the
province of Quebec so far as the Laws of Great Britain admit, it was and is
enacted b>y te 3d Jam8 Ist Chapr 5th Section 8th no papist or popish Recusant
Convict, shall practice "the Common Law, as a Councellor, Clerk, Attorney,
"or Sollicitor nor shall practice fle Civil Law, as Advocate or proctor, nor
" practice physick, nor be an apothecary, nor sha lbe a Judge, Minister, Clerk or
"Sleward of or in any Court, nor shall be iegister or Town Clerk or other

Minister or Ollicer in any Court, nor shall bear any olice or charge, as Captain,
"Lieutenant, Serjeant, Corporal, or Antient Bearer or Company of Soldiers
"nor shall b Captain, Master, or Governor, or bear any oflice of Charge, of or
"in any Ship, Castle or Fortress, but be utterly disabled for the saine, and every

personli herein shall forfeit one hundred pounds; half to thie King and half to
"him that shall sue". We therefore believe that the admitting persons of the

Roumanî IReligion, who own the authority, suprenacy and Jurisdiction or the
(huhrch if Rmene, as Jurors, is an open Violation of our most sacred Laws and

SSee No. IX (Septenber 17, 1764).
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J Iîetsoi I teiritliiig, ta the ilier < sublversiaî of tilie pîrotestant l. eligion und bis

.lijesty's po<wer îtîrt rihlt, .111(d possessionl of tlite province tg) Wilic-i we

nuI- a liay ofniec theUi Arînv and in actîîsîl service exriiii ny
.lîdicî:îl Auiiîority, l, lie uîasi i tnlnotlîiîg but riîeccssit'y by thle wait,
tsf a sufficieîît tniber of sîîbjects fîaii' oi the Ipiose, cati excuse, (WCT1 111

:î lit,-W ("îîîitiV, stici au illuîw:î rzauin d nralnei on the estalîlisli'd inaxitrîs
jr .1 Britishît< ~ ci.

The Iae<iiIepîivsenta (ions of ( riîvarires abtises id ntisances, wt' t 1w
Grandl Jutrars oi tle 1w Dstîjet, of Quiîee, lîe6ievcv iL our indtispîenisable <liiiy tii

mie liait> lte lti tir. î>i ( nr lt aînd charge, anîd iriti lthe, iîforitatiolis
preseiteîl to lis, as well .Is %liat ocelirs ta our Owil olservatoIis, tai do i oui>

rte<>tt1iliwildt 11w saune fur redress tu -ill tîtse wha by titeir Sacred (ki , are linît
lii reêtress Liment.

JaR .Jahrsiauî Floreni.-ii
1T110 8 Starv .1to Lyiîîl.îuriîcr
Alexf Pie.uzejhiI, i>lavuîc
Saisi, SUlIS Peter Fzi'uîeuil
Saisi t  -IleinJîo Dai ;ser

( bel). iFulton A.)uimas

.AS tlie prsutii .maile i 'v t lle ofa s uul neniu 'ieU.1y wliereili
t1lie orii<iirliL ii taiat Calî i ipo ujau ,'andJ petty Jiiunes, eveut wlierc two

pu'>teLaitare ilie parties, ks cauuîdaînred of. ;AS this very jîreseultuit i lias beeui1
tulbemlly & tige4twraijt)IsIl sed as a luantdie tu set Isis Majesty's oid & new Subjecets

atva ielicc in t his provitice, 'we casirit. liellp tentde;uvouir« ta set the public right lu
titis particular in wlicii tHey hauve Ue: su grossly iîi;î,osedl on: What, ga.-ve lîirth

tae titis pre-etiluit. Wvas the foliowiuîg short, but pithy Puranraph, in te Ordinauce
<if the 17tl1 l)ay of Sep tr it

lt :îIi Tryalis ini Luis Court aI lus Majesty's injot Vuiis CaIony tu lie
uîîuil il ai .11 unes witiguut :a11îilistiuwi ioll:' This is quiiiyilig Hie whlh

paiîeat lice fi. ait Office %wlicli thsc best & iiiast Senîsibîle peopule ini iL are
fiardly able ta diseliiiigt-: IL tîcîti occur'd to tiheJ î LîtaL was iaying a Subjects
life, libLerty & lirtiI(rtY too openi, & Uliat, Iii>l ld S>.1 & î Subjects mtiglît lie

ap>prîehleilsive of Hlie frontîwîc î*aî the utiîuîîiitetd admîissionî of J tirytion) l'lis
iujsyslae)tiequie Subjects caîtîttît take il, ailiss, li1ti his aincienlt, subjects

reîiw, mteag titis aîatc s beiuig contrzîry 1<, Uic iaws of the re.almn of
t'gînd lie belielit of vliî:î tluey thlik ti e>' htave ai riglit to, nr o~îzzIt iL to

give, Ultellee wçlvil Llîey delliaîd (luit u protes;tanît Jury siîould ho e îatî~c
%vlieil tIlic lit îgatimg aates re protestants such w~erc the rea-l motives af Hlie
J'îeseilt'lîtell t. aîîd wVC cait aver Uitt uotiig friioràt vas ncout by flic quotation

frthe i Stut tite.
Tu, le Subscrîbers of lime preserîtint ileanL t<î r'CiovC CVCV [r mt

Ca îic<fronti ho.lding ally oilce or- filiiug aIll public elliployilit 15 .1 ti ll
iliteîiîtl atid purposes a mtui vile groiuuîdless insinuation & utteriy inconsistcuît:

Seîutiliielits & initenitions surîit ats tîtese wve alhr, & are only sorry Lim1at, îrificiîîleb
(Iolao ua!.llow~ us ta adutîl, flauan t:lîicsa.s Ju lripanl a cause betwixL two

l<îotestalifis; perliapîs titeirs 11lt< uis inî te Saine~ liit iii a case ïIîowixt, two
Cal lïulickis, anud we are very fur frolii lîîiug fauit wvith thiein, Ilho sune liberty
(lia! we îuide ai tliiiîizîg for ourselves we iunust freeiy indig tilers.

Slaerueuil by I' rech ,Iiropv in r.'ferenc Io thie ftir<#joirig Prcsetluiels.

Chiarrest, Mffiat, Taht. oissvuttux, Poiiey, Duisiont & I>erraffi. new Sulijects,
(raîd J in i the distr'icts o! lJîeî',ivirîg demîaxided iroit i lis LExcelleuîcy

ilà (COnicil tite 'l'ruîs lisa in lutta F'reuiclà o utLwo lresent.înents vrîtterî iii Englishi
in te [b1use afi tue Tfirec Calions, tIlt the Jurois lîeing zissenibIod, mie of whicli
presontuîiteuts ut te JULi oi Ilite lresent uiarîtî of October, was signod by Lite

pitt.nursaluig witIi Limle atîmer jrnand Vite atier wfl5 sigried b>' tie jurois
whli webre a ucierit subljecl s utrîderstu ii i ng Frîgtisît alatie, and having abta iied Lite

*t'ItIA xs ei~ui i t , niîiii ., iit IL wm>. î'viuiî'îî li -ipaizred sot j ue t dùafi4r t lie fo rine il êt ittîet
l i -j ri iî'u if à cri hiisi ii:uowc I if b.is t lieut. N i e f i leiiii authîi 4 rtrIîviiits.j
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samne, thev consider themselves bound to declare the part which they lad taken
inl t.e articles which compose the first Presentment.

They begin by saying that before the Signature of this Presentment, there had
been many sessions, where the question had been discussed by making Several
Drafts of Presentment on loose sheets, and of those the petitioners had know-
ledge of only a part while many of those, with the contents of which they were
acquinted, had been modified or rejected by the Petitioners; that a Summary
certainly lad been made of all the papers, and that after it was made, it was
offered to us for Signature, without being interpreted, but was read in English
unly, that when it was requested by soine of us, that it should be read to us, the
answer was that this summary was only a Ré<suié of the Drafts of the Articles
which had been proposed and accepted during the late Sessions, that tine pressed
for their presentation and that it was very unnecessary.

They intend therefore to set forth the part whiclh they have had in the different
Articles which compose this Presentment.

1. Article. Not only lad we no knowledge of this Article, but we should
certainly have opposed this proposition with ait our might, as being contrary ta
the interests of His Majesty's New Subjects in the Colony, and as being op posed
t> the wise ordinance of the Governor and Council, who, seeing the nei.,essitv
of establishing a Court of Justice where the New Subjects should be able to find
a Sanctuary in which they might he judged as Frenchmen by Freichmen.
according t.o Ancient Customs, and in tlieir own Tongue, lias since beern requested
in a Petition to naine the Judge of this Jurisdiction and which the Petitioners
thernselves have signed as Citizens; for besides the convenience that. it would be
to them to be judged in this Jurisdiction, they would save more than lialf the

2, 3, 4, ArtEs. We did not underst.and these Articles if they were interpreted
to us, and as we are ignorant of what is going on in the different Colonies, we
have no interest in proposing any particular alterations in these Articles.

5. We understand that wooden Houses and Stalls in the Market are contrary
to good Policy, and are sometimes the Causes of Fires.

C. We have suggested with regard to the Quays and Dockyards that they
should be allotted for the use and convenience of Trade. As to the Batteries we
do not consider that they appertain to our Department.

7. We have heard this Article in part, and only in connection with Sunday
observance. But the Proposai of having a Minister to preach the Gospel in both
languages bas certainly not been explained to us.

S. We have no Knowledge that this matter lias ever been broughît up for
Consideration.

9 & 10. These two Articles have not been explained to us, and we arc not
suiliciently far-seeing to pay attention to Measures which at present appear to
us very remote, owing to the hope which we entertain that no question of
Taxation for this Colony will arise,

11. We have not understood this whole Article as it is explained. We have
even demonstrated how prejudicial to the Colony, was the Proposition to diiinish
the Court of Appeals, in that it would open a wide rond to new lawsuits, that
past, cases had been settled according to the circuîmstances of tLie Time, and that
P'roofs which night have been valid for judgments then, could no longer be in
existence, which would completely change the aspect of Things; however, accept-
ing what we were told, that this Article was subject to the Will of the Governor
and Ilis Council, we subscribed to it and the S. Tachet made a note of the
reservation on a loose sheet, whichî was left at the ollice, as a Minute. Moreover
we had not leard that a request for such a large reduction on the Appeals was
asked for, it having only been a question of asking for an Amendment.

12. This Article lias never been communicated to us, and we imagine it was
ouly proposed, because il is stated in that ordinance, that Canadian Lawyers,
New Subjects of H.M. might practise. The ordinance appears to us the more
equitable, in thiat it is only riglt that the new Canadian Subjects should employ
Persons whom they understand, and by whiom They are understood, ail the more
because there is not one English Lawyer who knows the French Language, and
vith whom it would not be necessary ta employ an Interpreter who would scarcely

ever give the exact meaning of the Matter in hand. And further, without this
wise regulation which ensures the Tranquillity of Domestic affairs would not the
opposing Parties find thiemsclves involved in exorbitant expense?
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13. We are thoroughly familiar with the Items which form a Part of this

Article, such as the Proposal to establish Begulations for the Measuring of Wood,
for Carters and Vehicles of every description, for the best method of keeping
the Streets, public Squares, and Docks clean, and for the Sweeping of Chimneys
to prevent Accidents by fire. We have given our consent solely to these Items,
and our present situa tion does not allow us to extend our care in other directions.

14. There bas been no question of discussing Gaming louses except in
desultory conversation, and we did not suppose i had been spoken of seriously
enougli to make it worth while to consider, if it was proposed to denounce them
as suspicious fouses, especially that of the said King, to whom none of us can
attribute as a crime the Protection which is granted him by those whom he has
the Faculty of Serving so well. Besides this we did happen to say in conversation
that if they were playing at unseasonable Hours, and at Games proscribed by
the Police, then this Article might represent it as dangerous to youth and to
Trade, but we have absolutely no knowledge that this Article was in the Present-
ment which we have signed.

15. We did not understand this Article in the Sense in which it is explained.
Of course we were aware that it was at the request and Solicitation of the Town,
and for the safety of the same, that the order to carry Lanterns had been
obtained, and we believe that it certainly would conduce to the security of the
Town and to good order to carry it out. We have replied to this Effect in French
to a letter from the Governor of this Province, on the last Day of our Session,
at which time he proposed to establish public lanps if the Cost was not excessive.
Although written in French, many of our Fellow-members read it, and have told
us that they on their side replied to the same effect in English.

We quite realize that in order to avoid Confusion in the future, Canadian
Jurors should give their Opinions only after the Subjects on which it is asked
have been translated into the French Language.

In view of the knowledge that we, the Gd Jurors, Canadian new Subjects of
H.M. have,-having read it in the French tongue,-of the Presentment which
our confreres, the Ancient Subjects, Grand Jurors, have made at the Court of
Session, and of the two Subscriptions, with the intention of excluding us from
the privilege of serving ourselves and Our associates, our Country and our King,
pretending that they conscientiously believe us to be incapable of holding any
office or even of repulsing and fighting the Enemies of H. MtY We make the
following statement.

That HI. MtY being informed that all the Subjects forming this Province were
Catholics still believed them capable as such of taking the Oath of Loyalty, and
therefore fit to be admitted to the service of their Country, in such a way as they
shall be thought qualified for. It would be shameful to believe that the Canadians,
New Subjects, cannot serve their King either as Serjeant, or Oflicers, it would be
a most humiliating thought, and very discouraging to free Subjects who have
been admitted to the Privileges of the Nation, and their Rights, as explained by
H.M. For more than six Months we have had Catholic Canadian Officers in the
Upper Country, and a Number of Volunteers aiding to repulse the Enemies of
the Nation; and cannot a man who exposes himself freely to shed his blood in
the Service of his King and of the Nation be admitted to positions where he can
serve the Nation and the Public as a Juror, since he is a subject? The 3rd of
James . Chap. 5, Sec. 8, only refers to Catholics who may enter the Kingdom,
and as there has never been any law in any Kingdom without some exception i
was a proof that in time England would admit to the National rights so numerous
a Colony of Catholics, or if this had been foreseen, that the Law would seek to
make them slaves. We think differently from our confreres, and even if we were
of their opinion, we should have enough Confidence in the King's Goodness to
believe that he would grant all the Numerous people of this Colony sufficient
respite to depart, though at the sacrifice of all their possessions, and in despera-
tion cultivate the Ground, in some place, where being considered as Subjects,
they and their Children might lead their Lives sheltered from Injustice. This
they could never do here were they deprived of all Offices, or positions as Jurors.

The Leniency of the existing Government has made us forget our losses, and
has attached us to I. M. and to the Government; our fellow citizens make us
feel our Condition to be that of Slaves. Can the faithful and loyal Subjects of
the King be reduced to this?

Some line must have been onitted here, for as it is, it is not sense. [Note of Canadian Archivists.]
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This ends the Protest that we make against the use of our Signatures on the

Presentment of the Sixteenth instant, in every point in which they might be
prejudicial to us. Done at Quebec the 26th October, 1764.

Perrault, Bonneau,
Tachet, Charest,
Amiot, Peney,
Damont.

Address of French Cilizens Io the King regarding the Legal System.

TO THE KING

The true Glory of a Victorious King consists in assuring to the vanquished the
same happiness and the same tranquillity in their Religion and in the possession
of their property that they enjoyed before their defeat. We have enjoyed this
Tranquillity even during the War, and it lias increased since the establishment
of Peace. Would that thus it had been secured to us! Deeply attached to our
religion, we have sworn at the foot of the altar, unalterable fidelity to Your
Majesty. From it we have never swerved and we swear anew that we never will
swerve therefrom, although we should be in the future as unfortunate as we have
been Happy: but how could we even be unhappy after those tokens of paternal
affection by which Your Majesty has given us the assurance that we shall never
be disturbed in the Practice of our Religion.

It has seemed to us indeed from the manner in which Justice has been ad-
ministered among us up to the present time, that it was His Majesty's Intention
that the Customs of our Fathers should be adhered to, so that what was done
before the Conquest of Canada should be adhered to in the future in so far as
it was not opposed to the Laws of England, and to the public good.

Mr. Murray, who was appointed Governor of the Province of Quebec to the
satisfaction of all its inhabitants, has up to the present time, at the head of a
Military Council administered to us all the justice that we could have expected
from the most enlightened jurists. This could hardly have been otherwise,
Disinterestedness and Equity being the basis of their decisions.

For fours years we enjoyed the greatest tranquillity. By what sudden stroke
lias it been taken away through the action of four or five jurists, whose character
we respect, but who do not understand our language, and who expect us, as soon
as they have spoken, to comprehend legal constructions which they have not yet
explained, but to which we should always be ready to submit, as soon as we
become acquainted with them, but how can we know them, if they are not
delivered to us in our own tongue?

It follows, that we have seen with grief our fellow citizens imprisoned without
being heard, and this at considerable expense ruinous alike to debtor and creditor;
we have seen all the family affairs, which before were settled at slight expense,
obstructed by individuals wishing to make them profitable to themselves, who
know neither our language nor our customs and to whom it is only possible to
speak, with guineas in one's hand.

We hope to prove to your Majesty with all due submission the statements
which we have the honour to lay before him.

Our governor, at the Head of his Council, has issued an ordinance for the
Establishment of Courts, by which we were rejoiced to see, that to assist us in
the settlement of family and other matters, a Lower Court of Justice was to be
established where all cases between Frenchman and Frenchman could be decided.
We have seen that by another ordinance, to avoid lawsuits, cases decided by
this court should be without appeal, unless they were of the value of three
Hundred Livres.

In proportion to the greatness of our Joy on seeing these wise regulations, was
the distress with which we discovered that fifteen English Jurors as opposed to
seven Jurors from the new Subjects had induced the latter to subscribe to
Remonstrances in a language which they did not understand against these same
Regulations. This is proved by their Remonstrances and Signatures of the
evening before, in a Petition in which they urgently beg the Governor and his
Council that their Judge may hold a sitting as their affairs were suffering for
want of it.

See No IX.
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Witli deep bitterness in our hearts we have seen, that after all the proofs of

Your Majesty's Paternal Affection for your new Subjects, these same fifteen
Jurors, with the assistance of the Lawyers have proscribed us as unfit, from
differences of Religion, for any office in our country; even Surgeons and Apothe-
caries (whose professions are free in all countries) being among the number.

Who are those who wish to have us proscribed? About thirty English mer-
chants, of whom fifteen at the most, are settled here. Who are the Proscribed?
Ten thousand Heads of Families who feel nothing but submission to the orders
of Your Majesty, and of those who represent you, who do not recognize as such
this socalled Liberty with which the other party desire to incite them to opposi-
tion to all the Regulations which might be to their advantage, and who have
enough intelligence to sec that these persons are guided by their own Interest
rather than the public good.

And in fact what would become of the general prosperity of the Colony, if
those who form the principal section thereof, became incapable members of it
through differences of Religion? How would Justice be administered if those
who understand neither our Language nor our Customs should become our
Judges, through the Medium of Interpreters. What confusion, what Expenditure
of Money would not resuit therefrom? Instead of the favoured Subjects of Your
Majesty, we should become veritable Slaves; a Score of Persons whom we do
not know would become the Masters of our Property and of our Interests; We
should have no further Redress from those equitable Men, to whom we have
been accustomed to apply for the settlement of our Family Affairs, and who
if they abandoned us, would cause us to prefer the most barren country to the
fertile land we now possess.

IL is not that we are not ready to submit with the most respectful obedience
to all the Regulations which may be made for the Wellbeing and Prosperity of
the Colony, but the favour which we ask is that we may be allowed to under-
stand them. Our Governor and his Council have instructed us concerning those
which have been already issued. They are for the good of the Colony, we have
shown our Gratitude for the same, and yet now we'are made to represent as a
hardship by those who are speaking in our name, what we have found to be
a benefit.

That we may not further encroach upon Your Majesty's Precious Time, we
conclude by assuring You, that without knowing the English Constitution, we
have during the past four years, enjoyed the Beneficence of the Government,
and we should still enjoy it, if Messrs the English Jurors were as submissive to
the wise decisions of the Governor and his Council, as we are; if they were
not seeking by new regulations, by the introduction of which they hope to make
us their slaves, to change at once the order and administration of Justice, if they
were not desirous of making us argue our Family Rights in a foreign tongue, and
thereby depriving us of those Persons, who from their knowledge of our Custoris,
can understand us, settle our differences, and administer Justice at slight expcnse;
using every effort, on the plea of the difference of Religion, to prevent them
even from acting as Counsel for their fellow countrymen. This we can only regard
as due to the base anxicty for their own interests of those who have suggested
such Frinciples.

We entreat Your Majesty with the deepest and most respectful submission to
confirm the system of Justice which has been established for the French, by the
deliberations of the Governor and Council, as also the Jurors and all others of
different professions, to maintain the Notaries and advocates in the exercise
of their functions, to permit us to transact our Family Affairs in our own tongue,
to follow our customs, in so far as they are not opposed to the general Wellbeing
of the Colony, and to grant that a Law may be published in our Language.
together with the Orders of Your Majesty, whose most faithful Subjects, we do,
with the most unalterable Respect, hereby declare Ourselves.

The most faithful Subjects. (Ninety-five signatures follow.)

[1763-
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XIV

REPORT OF ATTORNEY AND SOLICITOR GENERAL REGARDING
THE CIVIL GOVERNMENT OF QUEBEC, 17661

[Trans.: Shortt and Doughty.]
To the Right honble the Lords of the

Committee of Council for Plantation affairs.
My Lords,--In humble obedience to your Order of the 19th of November last

wherein it is recited, that His Majesty having been pleased, to refer to your Lord-
ships several memorials and Petitions from His Majesty's Subjects in Canada
as well British as French, complaining of several of the Ordinances and proceed-
ings of the Governor and Council of Quebec, and of the present Establishment
of Courts of Judicature and other Civil Constitutions; Your Lordships had on
that Day, taken the said paper into your Consideration, together with a Report
made thereupon by the Lords Commissioners for Trade and Plantations dated
the 2d Sept. last and finding that the said Lords Commissioners had proposed
another System of Judicature to be substituted in lieu of that which is now
subsisting You thought it proper to Order, that the said Memorials, Petitions
and Reports (which were thereunto annexd) should be referr'd to Us, to consider
and report Our Opinion, and observations thereon, together with such altera-
tions to be made in what is proposed in the said Report of the Lords Commis-
sioners for Trade and Plantations, and such other regulations and propositions
as we should think fitt to suggest for the forming a proper plan of Civil Govern-
ment for the said province of Quebeck; and to that end we were directed to take
into our Consideration such parts of the annex't report of Governor Murray,
upon the state of the said province as relate to the Civil Government thereof
whilst the same was Annex'd to the Crown of France, And were also required
to send for Lewis Cramahé, Esq., Secretary to Governor Murray, and Fowler
Walker, Esq., Agent for the said Province of Quebec, who were Order'd to attend
us from time to time, to give us such further Lights and information as might be
requisite for the purpose aforementioned.

We have perused the several papers referr'd to us, together with the said two
Reports and have also been attended by the Gentlemen named in your Order;
and upon the whole matter, beg leave humbly to submit to your Lordships such
Reflections as have occurred to us in the Course of that imperfect Consideration,
which we have been able at this Busy Season of the year to give to the Great
subject of the Civil Government of Quebec and the propositions made by the Lords
Commissioners of Trade and Plantations.

My Lords, it is evident that Two very principal sources of the Disorders in
the province have been. 1st The attempt to carry on the Administration of
Justice without the aid of the natives, not merely in new forms, but totally in
an unknown tongue, by which means the partys Understood Nothing of what
was pleaded or determined having neither Canadian Advocates or Sollicitors to
Conduct their Causes, nor Canadian jurors to give Verdicts, even in Causes
between Canadians only, Nor Judges Conversant in the French Language to
declare the Law, and to pronounce Judgment; This must cause the Real Mischiefs
of Ignorance, oppression and Corruption, or else what is almost equal in Govern-
ment to the mischiefs themselves, the suspicion and Imputation of them.

The second and great source of disorders was the Alarm taken at the Con-
struction put upon His Majesty's Proclamation of October 7th, 1763. As if it
were His Royal Intentions by his Judges and Officers in that Country, at once
to abolish all the usages and Customs of Canada, with the rough hand of a Con-
queror rather than with the true Spirit of a Lawful Sovereign, and not so much
to.extend the protection and Benefit of His English Laws to His new subjects, by
securing their Lives, Libertys and propertys with more certainty than in former
times, as to impose new, unnecessary and arbitrary Rules, especially in the
Titles to Land, and in the modes of Descent, Alienation and Settlement, which
tend to confound and subvert rights, instead of supporting them.

Ist To the first of these Evils the Order made by your Lordships on the 15th of
' This document is the first of a series of documents, official and otherwise, which throw light on the

state of law in Canada during the period 1763-74. (For others, see Nos. XVI, XXI, XXII, XXIV,
XXV.)
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November last founded on the Report of the Lords Commissioners of Trades
and Plantations, requiring the Governor and Commander in Chief of the province
(by an additional Instruction) to Publish an Ordinance 1 for admitting Canadian
Jurors, in the several cases therein express'd, and for permitting Canadian
Advocates, Attorneys, and Proctors, under proper regulations, provides an ade-
quate Remedy.

2d To the Second Evil the Lords Commissioners of Trade and plantations by
their Report, have apply'd themselves with great Care, ability and Judgement
to suggest Remedys, by pointing out the defects in the late Ordinance of Sept'r,
1764, and reforming the Constitution of Justice; We concur with their Lordships
in the objections made to the Ordinance; And upon the several articles of the
Plan laid down in that report, the following observations Occur to Us, both for
the Confirmation and Improvement of them.

Ist The first Article proposes a Court of Chancery consisting of the Gov'r and
Council, who shall also be a Court of Appeals, from whom an appeal will lie to
the King in Council; By this Article the Lords of Trade very rightly mean to
Invest the Gov'r and Council with Two different Jurisdictions; The One as a
Court of Equity, to give relief originally in that Capacity, the other as a Court of
Errors, to review in the second Instance the Judgments of the Court of Common
Law, mentioned in the next Article.

2d The Second Article proposes a Superior Court of Ordinary Jurisdiction,
uniting all the proper powers in Criminal and Civil Cases and matters of Revenue,
in this Court, it is recommended that a Chief Justice should preside, Assisted by
three puisne Judges; These are required to be conversant in the French Language,
and that one Of them particularly should be knowing in the French usages.

This proposition appears to us well conceiv'd; and we submit to your Lord-
ships, whether it may not be adviseable, that they should be instructed to confer
sometimes with the Canadian Lawyers most respected for Learning, Integrity
and Conduct, who may prove of the greatest assistance to English Judges. Com-
petent Salarys for the Encouragement of Able and Worthy men seem absolutely
necessary in this Establishment, with a due distinction between the Chief Justice
and his Brethren. The new Judge of Vice Admiralty for America has appoint-
ments of £800 per Annum.

3d The Third Article relates to Terns for the sitting of the Superior Court at
Quebec, either according to the terms appointed at Westminster, or as may be
more convenient. This matter must be accommodated to the Seasons, Climate and
Convenience of the people in their Tillage and other General employments,
therefore it seems proper to be left to the future Judgement of the Gov'r, Chief
Justice and Principal servants of the Crown, entrusted with the Government
of the province and ought to be fix'd by Ordinance.

4th The Fourlh Article proposes four Sessions of Assize, Oyer and Terminer
and Goal Delivery at Quebec, with like special Commissions, once or oftener in
the year at Trois Rivieres and Montreal. We submit to your Lordships, that it
may be unnecessary to lay down any particular Rules for holding four Sessions
in the manner mentioned at Quebec; because all Civil and Criminal Causes arising
in that District may be tried at Bar in Term time, or (as the legal Expression is)
in Bank by Order of the Judges, or under the General powers of the Supreme
Court, As to the Circuit Courts to be held once, or perhaps twice in the year
(which seems better) at Trois Rivieres and Montreal, We think, that it may be
proper to require that the Judges, shall continue in each of those places, at the
least, for a Certain Number of Days to give time and opportunity for the resort
of partys and the convenient dispatch of Business, in like manner as was done
by Henry the Sth in establishing the Courts of Great Sessions for Wales, and by
the Parliament in his late Majesty's Reign, when the Circuit Courts were settled
or Scotland.

5th The Fifth Article recommends the Distribution of the province into three
Countys or Districts, of which, Quebec, Montreal and Trois Rivieres shall be the
three Capital Towns, and that an Annual Sheriff shall be named for each.

We are humbly of opinion that this Distribution of the province is more natural
and convenient than the plan lately followed by the Governor and Council, and
it will be more agreeable to the People, as it is conformable to their Antient
Division of the Country. But considering the difflculty of procuring English
and protestant sheriffs, especially at Trois Rivieres (where at present only Two

See No. XV.
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persons who are half pay Officers reside thus qualified) it may deserve considera-
tion whether such Sheriff should not serve longer than one year, till such time,
as the gradual increase of Inhabitants may facilitate an Annual Rotation; or
whether the Annual Sheriff of Quebec may not also serve that office for Trois
Rivieres. This w'i1l oblige him, to appoint two Deputys or under Sheriffs, that is
one for each District, And if this method be taken, the Sheriff may be made
an Annual Officer, because Quebec can afford sufficient number of proper persons
to supply the Rotation, and Montreal (it is agreed) Can do the like.

6th The Sixth Article proposes to give the Justices of the Peace in the three
several Districts, at their General Quarter Sessions, Power to determine finally
all causes not exceeding the value of Ten Pounds (the Title to Lands not being
in Question) with a Jury where it exceeds Five Pounds and without one where IL
falls under that sum, it gives also to Two Justices in Petty Sessions, similar
Authority in Similar cases, where the value of the matter in dispute is not more
than Forty Shillings. The latter Authority appears to us well proposed; but we
submit, whether it may not be better to reserve the Jurisdiction in matters
exceeding that value as far as Ten pounds to be determined in Quebec, By pro-
ceeding in nature of the Civil Bill in Ireland before the Judges of the Superior
Court, or by proceeding in nature of the summary Bench; Actions at Barbadoes,
and in like manner in the Circuit Courts at Trois Rivieres and Montreal twice
in the year; The value of Ten pounds is considerable in such a Colony and the
reputation of the Justices of Peace is, as yet scarce enough establish'd for such
a Jurisdiction; Under this Article We beg leave to suggest that in the Commission
of the Peace for each District it rnay be useful and popular and endear his
Mýajesty's Government to his new Subjects; if one or Two Canadians should bc
appointed Justices, with the others who are British, particularly if Protestants
can be found fit for that Office.

7th The seventh and last point mentioned in the Report of the Lords of Trade,
on which we shall observe, is that Article, wherein they propose, that in all cases
where Rights and Claims are founded on events prior to the Conquest of Canada
the several Courts shall be Govern'd in their proceedings, by French usages and
customs which have heretofore prevailed in respect to such property.

This proposition is undoubtedly right, as far as it goes, in respect of Cases which
happen'd, antecedent to the Conquest; but we beg leave to take occasion from
hence, to enlarge a little on this subejct of the Rule of Judgment to be observed
in the Courts of Quebec as it is of the greatest moment to the honor and Justice
of the Crown, and to the peace and prosperity of the Province.

There is not a Maxim of the Common Law more certain than that a Conquer'd
people retain their antient Customs till the Conqueror shall declare New Laws.
To change at once the Laws and manners of a settled Country must be attended
with hardship and Violence.; and therefore wise Conquerers having provided for
the Security of their Dominion, proceed gently and indulge their Conquer'd
subjects in all local Customs which are in their own nature indifferent, and
which have been received as rules of property or have obtained the force of Laws.
It is the more material that this policy be persued in Canada; because it is a great
and antient Colony long settled and much Cultivated, by French Subjects, who
now inhabit iL to the number of Eighty or one hundred thousand. Therefore we
are humbly of opinion, that the Judges to be employed by his Majesty in this
province will answer all the ends of their trust, both as to the King and to the
people, if their conduct in Judicature be modell'd by the following General Rules.

Ist Firsi in all personal actions grounded upon Debts, promises, Contracts and
Agreements, whether of a Mercantile or other nature, and upon wrongs proper
to be compensated in damages, to reflect that the substantial maxims of Law
and Justice are every where the same. The modes of proceeding and Trial, and
perhaps in some degree also the strict Rules of Evidence may vary, but the
Judges in the province of Quebec cannot materially err, either against the Laws
of England, or the antient Customs of Canada; if in such Cases they look to those
substantial maxims.

2d Secondly in all suits or Actions relating to Titles of Land, the Descent,
Alienation, Settlements and incumbrances to Real property, We are humbly of
opinion, that it would be oppressive to disturb without much and wise delibera-
tion and the Aid of Laws hereafter to be enacted in the province the local Customs
and Usages now prevailing there; to introduce at one Stroke the English Law
of Real Estates, with English modes of Conveyancing Rules of Descent and

F2
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Construction of Deeds, must occasion infinite confusion and Injustice. British
Subjects who purchase Lands there, may and ought to conform to the fix'd
local Rules of Property in Canada, as they do in particular parts of the Bealm,
or in other Dominions of the Crown. The English Judges sent from hence may
soon instruct themselves by the assistante of Canadian Lawyers and intelligent
Persons in suci Rules, and may Judge by the Customs of Canada, as your Lord-
ships do in Causes from Jersey by the Custom of Normandy; It seems reasonable
also, that the rules for the Distribution of personal property in Cases of Intestacy
and the modes of assigning and Conveying. It should be adhered too for the
present.

3d Thirdly in all suits entertained before the Gov'r and Council, as a Court
of Chancery or Equity, it is obvious, that the General Rules of Law and Justice
must be the same as in the other Courts, according to the subject matter of the
suit with this difference only, that the relief is more compleat and specific, and
adapted to supply the Defects, or allay the Rigor of those Rules.

4th Fourthly in Criminal Cases, whether they be Capital Offences or Mis-
demeanors, it is highly fitting (as far as may be) that the Laws of England be
adapted in the Discription and Quality of the offence itself, in the manner of
proceeding to charge the party to Bail or detain him. The Certainty, the Lenity
of the English Administration of Justice and the Benefits of this Constitution
will be more peculiarly and essentially felt by his Majesty's Canadian Subjects,
in matters of Crown Law, which touch the Life, Liberty and Property of the
Subject, than in the conformity of his Courts to the English Rules of Real and
Personal Estates.

This Certainty and this Lenity are the Benefis intended by his Majesty's Royal
proclamation, so far as concerns Judicature. These are Irrevocably Granted and
ougit to be secured to his Canadian subjects, according to his Royal Word. For
this purpose it may not be improper upon the appointment of a new Gov'r with
a new Commission revised and Consider'd by your Lordships, to direct that
Governor to publish an explanatory proclamation in the Province, to quiet the
minds of the People as to the true smeaning of the Royal proclamation of Oct'r,
1763, in Respect to their local Customs and usages, more especially in Titles of
Land and Cases of Real Property.

5th Fifthly in Rules of process and the Praclice of the Courts. We beg leave
to suggest, that it may be expedient to order the new Chief Justice,' with the
assistance of the other Judges, to be appointed and the Attorney General 2 of
Quebec to consider, and prepare a suitable Plan adapted to the Jurisdiction of
the different Courts, and the convenience of the Suitors. The Forms of proceed-
ing out to be simple easy and as summary and expeditious as may consist with
the advancement of right and the protection of Innocence, useful hints may be
taken not only from the supreme Courts of Westminster, but from the practice
of the Courts in Wales, and fron many of the Colonys. Some time will be neces-
sary, before such a plan can be framed and experience alone can perfect it. As
soon as they shall have prepared it, the Governor and Council may enact it by
an Ordinance and transmit the same in the accustomed manner, to be laid before
his Majesty for his Royal approbation.

All which is humbly submitted, &c.
C. YORKE.

April 14th, 1766. WMi. DE GREY.

XV

ORDINANCE OF 1766

[Trans.: Shortt and Doughty.]

An OBDINANCE, To aller and amend an Ordinance of His Excellency the
Governor and His Majesty's Council of this Province, passed the Seventeenth Day
of September, 1764.

Whereas by an Ordinance of His Excellency the Governor and His Majesty's
Council of this Province, made and passed the Seventeenth Day of September,
1764, Intitled, An Ordinance for regulating and establishing the Courts of Judicature
in Ihis Province; His Majesty ias most graciously been pleased to signify His

i.e. William Hey. For his cominission, see below, No XVII.
i.e. Francis Masères, who was appointed attorney-general for Quebec in March, 1766.
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Royal Will and Pleasure therein, by an additional Instruction to His said Ex-
cellency the Governor, " That the Welfare and Happiness of His loving Subjects
"in this Province, which will ever be Objects of His Royal Care and Attention,
"do require that the said Ordinance should be altered and amended in several
" Provisions of it, which tend to restrain His Canadian Subjects in those Privileges
" they are intituled to enjoy in common with his natural born Subjects:" And
therefore it is His further Royal Will and Pleasure, That it should be declared,
And by His Honour the President of His Majesty's Councilby & with the Advice,
Consent & Assistance of His Majesty's Council of this Province, and by the
Authority of the same, Il is hereby Ordained and Declared, That all His Majesty's
Subjects in the said Province of Quebec, without Distinction, are intituled to be
imiannelled, and to sit and act as Jurors, in all Causes civil and criminal cogniz-
able by any of the Courts or Judicatures within the said Province.

And for the more equal and impartial Distribution of Justice, Be il further
Ordained and Declared, by the Authorily aforesaid, That in all civil Causes or
Actions between British born Subjects and British born Subjects, the Juries in
such Causes or Actions are to be composed of British born Subjects only; And
that in all Causes or Actions between Canadians and Canadians, the Juries are
to be composed of Canadians only; And that in all Causes or Actions between
British born Subjects and Canadians, the Juries are to be composed of an equal
Number of each, if it be required by either of the Parties in any of the above
mentioned Instances. -

And be il further Ordained and Declared, by the Authority aforesaid, That His
Majesty's Canadian Subjects shall and are hereby permitted and allowed to
practise as Barristers, Advocates, Attornies and Proctors, in all or any of te
Courts within the said Province, under such Regulations as shall be prescribed by
the said Courts respectively for Persons in general under those Descriptions.

And be il further Ordained and Declared, by the Authority aforesaid, That this
Ordinance shall continue in Force until His Majesty's Pleasure be further known
herein; and that so much of the said Ordinance of the said Seventeenti of
Seplember, 1764, as is not hereby altered and changed, shall and is hereby declared
to be temporary only.

GIVEN by the Honorable PAULUS AEMILIUS IRVING, Esq.; President of
lis Majesly's Council, Commander in Chief of this Province, and Lieutenani-
Colonel of His Majesty's Army, at the Casile of Saint Lewis, in the City of Quebec,
this Ist Day of July, in the Sixth Year of His Majesty's Reign, and in the Year
of Our Lord One Thousand Seven Hundred and Sixty-six.

P. AEMIS. IRVING.

XVI

CONSIDERATIONS1 ON THE EXPEDIENCY OF PROCURING AN ACT
OF PARLIAMENT FOR THE SETTLEMENT OF THE PROVINCE

OF QUEBEC (BY BARON MASÈRES); LONDON, PRINTED IN
THE YEAR MDCCLXVI

[Trans.: Shortt and Doughty.]

Upon these reasons we may conclude, that the exercise of the Catholic religion
cannot, consistently with the laws of Great Britian, be tolerated in the province
of Quebec.

Yet that it should be tolerated is surely very reasonable, and to be wished. by
all lovers of peace and justice and liberty of conscience.

By what authority then shall it be tolerated? This is the only question that
remains. Shall the King alone undertake to tolerate it? Will it be adviseable
that he should exercise, though for so good an end, a power of dispensing with
the laws? Will it not give room to a thousand censures and odious reflections and
comparisons? The authority of Parliament seems to be a much safer foundation
to establish this measure upon, in a manner which neither the new English in-
habitants of the province can Contest, nor the French Catholics suspect to be
inadequate.

1 These 'considerations' were written before Masères arrived in Quebec as attorney-general. They
should be compared with No. XXIV.
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The next great difflculty that occurs, is the settlement of the laws, by which

the province of Quebec is for the future to be governed. The law upon this subjeet
seems to be this; Ist, That the laws of the conquered continue in force till the
will of the conqueror is declared to the contrary; this follows from the necessity
of the case, since otherwise the conquered provinces would be governed by no
laws at all. 2dly, That after the declaration of the will of the conqueror, the
conquered are to be governed by such laws as the conqueror shall think fit to
impose, whether those'are the old laws by which they have been governed before,
or the laws by which the conquerors are governed themselves, or partly one,
and partly the other, or a new set of laws different from both. 3dly, That by
the conqueror is to be understood the conquering nation, that is, in the present
case, the British nation; that consequently by the will of the conqueror is to be
understood the will of the British nation, which in all matters relating to legisla-
tion is Expressed by the King and Parliament, as in all matters relating to the
executive power it is expressed by the King alone; that therefore the Parliament
only have a power to make laws for the province of Quebec, or to introduce any
part of the laws of Great Britain there, or to delegate such a power of making
or introducing laws to any other hands, notwithstanding it may happen that in
fact such a power may inadvertently have been delegaLed to the governor and
council of the province by a private instruction of the King alone. For if the
contrary doctrine were true, that the King alone had the whole legislative power
in the province of Quebec, it would follow, that not only all the conquered Cana-
dians, but all the new English settlers there, would become slaves or subjects to
an absolute and arbitrary governmuent, the moment they set their foot there.

It is therefore to be wished, that an Act of Parliament might be obtained that
at once declared what laws should take place in the province of Quebec, whether
the laws of the conquered, or the laws of Great Britain, or some of the laws of
the conquered, and some of the laws of Great Britain; Or whether any other laws
should be introduced there, more peculiarly fitted to the circumstances of the
province; and if any, then what laws should be so introduced: Or, if this detail
be thought too troublesome for the Parliament to enter upon, and their informa-
tions concerning the state of the province should be deemed to be as yet too
imperfect to enable them to go through such a business with propriety, then it
is to be wished that an act of Parliament may be obtained, by which such a
legislative power of making laws and ordinances for the good government of the
province might be delegated to the governor and council, as has been already
exercised by them by virtue of an instruction from the King alone. By such a
delegated parliamentary authority, they may enquire into the state of the Cana-
dian laws and customs already in force there, and may revise them and reduce
them into writing, and enact such of them as shall be found beneficial to the
province, and fit to be continued; and may introduce such parts of the laws of
England, as they shall think to be for the advantage of the province; and likewise
as occasion offers, make such other new laws and regulations as shall be necessary
for the good government of it: And in so doing they will have a due regard to
the heads of advice suggcested by Mr. Attorney Yorke, and to such other intima-
tions and instructions as the government shall think proper to communicate to
them. And lest this legislative power should be abused or injudiciously executed
by the governor and council, there might be a clause in the act of Parliament
directing them to transmit these several laws and ordinances to the King and
Privy Council in England, to be by His Majesty in council allowed or disallowed,
as his Majesty shall see cause. Only they should be in force till disallowed, and,
if not disallowed within a certain time, as for instance two years, they should
then be in force for ever, unless repealed by act of Parliament. Laws and ordi-
nances founded on such a parliamentary authority will easily find obedience from
the people, which it is to be feared no others will; and the judges of the province
will carry them into execution with ten times as much spirit and confidence as
if they were doubtful of their legal validity.

Suppose a Criminal in Canada to be guilty of an offence that is capital by the
laws of England, but is not so by the laws of Canada that have hitherto been
received, (a supposition that is no way difficult, as the criminal law of England
abounds with capital offences), in what manner shall such a man be punished,
unless there is a parliamentary declaration determining the punishment that
shall attend his crime? Could any lesser authority warrant the infliction of death
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for such a crime? Or would any judge chuse, though he should be sure of never
being called to account for it, to pass such a sentence without the highest autho.
rity? But if the punishments of crimes be settled by authority of Parliament,
whether immediately by the Parliament itself, or mediately by ordinances made
by the governor and council of the province, hy virtue of a legislative authority
communicated to them by act of parliament, the judges will be under no other
diflìculty what punishrments to inflict upon the several criminals, that corne before
them, than they are in Great Britain itself.

Some persons are of opinion, that the laws of Great Britain do at once take
place in a conquered province, without any authoritative introduction of them,
either by the King, or Parliament. But this opinion seems destitute of foundation,
and is sufficiently refuted by the advice of the learned Mr. Yorke,' His Majesty's
attorney-general, who has advised that the Canadians should be permitted to
retain their own laws, relating to inheritances and the alienation of their real
estates, which would be impossible without an act of Parliament for that purpose,
if the whole System of the laws of England did ipso facto become the law of the
province upon its being conquered, or ceded to the Crown. Indeed, the whole
system of the laws of England, taken in the gross, and without a selection, would
be by no means a blessing to the Canadians. The game-laws, the poor-laws, the
fictions and subtleties in various sorts of actions and conveyances, the niceties
arising from the doctrine of uses, and the tedious and operose instruments founded
on them, would really be a great misfortune to them; and from their novelty
and strangeness, would be thought to be a much greater. This doctrine therefore
of the instant validity of the whole mass of the laws of England throughout the
conquered Province cannot be true. And if the whole system of those laws is
not valid there, then certainly no part of them can be so. For if they are, then
who shall distinguish which of them are valid there and which are not?

It may therefore be concluded, as at first, that none of the laws of England are
valid in the conquered province ipso facto by virtue of the conquest, or cession,
without a positive introduction there by a sufficient authority: and this sufficient
authority seems, for the reasons already mentioned, to be only the Parliament
of Great Britain.

As to the erecting an assembly in that province, it is a measure which probably
will not for some years to corne be f ound expedient. If an assembly were now to
be constituted, and the directions in the governor's commission, above alluded
to, were to be.observed, by which none of the members elected there are to be
permitted to sit and vote in the assembly till they have subscribed the declara-
tion against Popery, it vould amount to an exclusion of all the Canadians, that is,
of the bulk of the settled inhabitants of the province-An assembly so constituted,
night pretend to be a representative of the people there, but in truth it would
be a representative of only the 600 new English settlers, and an instrument in
their hands of domineering over the 90,000 French. Can such an assembly be
thought just or expedient, or likely to produce harmony and friendship between
the two nations? Surely it must have a contrary effect.

On the other hand, it might be dangerous in these early days of their sub-
mission to admit the Canadians themselves to so great a degree of power. Bigot-
ted, as they are, to the Popish religion, unacquainted with, and hitherto pre-
judiced against the laws and customs of England, they would be very unlikely
for some years to corne, to promote such measures, as should gradually introduce
the Protestant religion, the use of the English language, of the spirit of the
British laws. It is more probable they would check all such endeavours, and
quarrel with the governor and council, or with the English members of the
assembly, for prornoting them. Add to this, that they are almost universally
ignorant of the Englisi language, so as to be absolutely incapable of debating
in it, and consequently must, if such an assembly were erected, carry on the
business of it in the French language, which would tend to perpetuate that
language, and with it their prejudices and affections to their forner masters, and
postone to a very distant time, perhaps for ever, that coalition of the two nations,
or the melting down the French nation into the English in point of language,
affections, religion, and laws, which is so much to be wished for, and which
otherwise a generation or two may perhaps effect, if proper measures are taken
for that purpose. And further it may be observed, that the Canadians themselves

1 See No. XIV.
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do not desire an assembly, but are contented to be protected in the enjoyment of
their religion, liberties, and properties, under the administration of his Majesty's
governor and council. If, to give a proper stability to this mode of government,
it is carried on by authority of Parliament, and is properly superintended, as no
doubt it will be, by the wisdom of his Majesty's Privy-Council, they will think
themselves extremely happy under it. The persons who most desire the imme-
diate constitution of an assembly, are some of the six hundred English adven-
turers, who probably are ambitious of displaying their parts and eloquence in the
characters of leading Assemblymen.

But if an assembly is to be constituted, even this too had better be donc by
act of Parliament than by the King's single authority, as it is no less than severing
from the general body of his Majesty's dominions a particular part of them, with
respect to the purposes of making laws and imposing taxes. Could the King, if
lie thought proper, and a particular county of England was to desire it of hirn,
sever that county from the rest of England, and no longer summon any of its
members to Parliament, but instead thereof constitute a little Parliament in that
County itself, that should make laws and lay taxes for the inhabitants of that
single county? It is presumed that lie could not: and the erecting an assembly
in a conquered province is an act of much the same nature. It is true indeed, that
some of the American charters and assemblies owe their rise to this authority:
but this was in the reign of the Stuarts, who were fond of extending their pre-
rogative; and, on account of the inconsiderableness of the colonies at that time,
these things were then unnoticed; so that they do not prove the strict legality
of the practice. Since that time these charters have been put in practiceby the
colonies, and acquiesced in by the mother-country, and in some measure recog-
nized in Parliament; and this usage, acquiescence and recognition are in truth
their best support.

But if an assembly is to be constituted, in which the Catholics or Canadians
are to be adinitted, (as in justice and reason they ought to be, if any assembly at
all is to be erected), the authority of Parliament seems to be still more necessary
to give validity to such a neasure.

For the reasons that have been just now mentioned, it seems evident, that the
measure of erecting an assembly in the province of Quebec is somewiat prema-
turc. 1-ow soon it will become expedient and proper, experience only can shew.
But in the mean time, lowever short that time may be, it seems necessary to
have recourse to the authority of Parliament for settling the government of the
province, and removing the difficulties that obstruct the settlement in the three
great articles of Religion, Law and Revenue. It is therefore the humble request
of all the gentlemen who have lately been appointed to the principal offices in the
government of Quebec, to his Majesty's Ministers of State, that they would use
their influence and endeavours to procure such an act of Parliament as they
shall upon the whole matter think to be necessary, to remove the difficulties that
have been stated, and to enable the said gentlemen to administer the govern-
ment of that province in their several departments, with security to themselves,
and advantage to the province.

XVII

COMMISSION OF THE CHIEF JUSTICE, 17G6

[Trans.: Shortt and Doughty.]

GEORGE THE THIRD, by the Grace of God, of Great Britain, France, and
Ireland, KING, Defender of the Faith, and so forth; To our Trusty and well
beloved WILLIAM HEY, Esquire, Greeting.
Know yc, that we having taken into our Royal Consideration, Your loyalty,

Commission Integrity, and ability, Have, assigned, Constituted, and appointed, AND WE
to be Chief do hereby assign, Constitute, and appoint, you, the said 'WILLIAM HEY, our

Justice of tle Chief Justice of, and in our Province of Quebec in America; To enquire by the
Quebec. Oaths of honest and lawful men of the province aforesaid, and by other lawful

ways, Methods, and means, by which you can or may the better Know, as well
within liberties as without, of whatsoever Treasons, misprisions of Treason,
Insurrections, Rebellions, Murders, Felonies, Homicides, Killings, Burglaries,
Rapes of Women, Unlawful Congregations and Assemblies, words spoken,
Misprisions, Confederacies, False Allegations, Trespasses, Riots, Bouts, Escapes,
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Contempts, Falsities, Negligencies, Concealments, Maintenances, Oppressions, Power to inquire
Champorties, Deceits, and other Misdoings, Offences, and Injuries what- oi and
soever, as also of the accessories ihereto within the province aforesaid, as well other offences;
within liberties as without, by wlomsoever and howsoever had, done, perpetrated,
or Committed, or which hereafter may happen to be done, perpetrated or Con-
mitted, and by whom, to whom, when, where, and how, and of all other articles
and Circumstances, the premises, or any of them, any wise Concerning: And the and the same
said treasons and other the premises to hear and determine, according to the to hear and
law and Custom of that part of our Kingdom of Great Britain called England, determineC C yaccording to the
and of our said province of Quebec, hereafter to be made. THEREFORE WE laws of England
Command that, at such certain days and places as you shall appoint, You make and the ordi-
diligent inquiry of the premises; and all and singular the premises you hear and nances of the

t' province
determine; and the sane do and f ulfil in form aforesaid, doing therein that which hereafter to
to Justice doth belong or appertain, according to the Law and Custom of that be made.
part of our Kingdom of Great Britain called England, and of our said province
of Quebec hereafter to be made: Saving to us our Amerciaments and other things
thereby to us belonging; for we will Command all and every our Sheriffs or
provost Marshal's of our province aforesaid; That at such certain days, and
places as you our Chief Justice shall make known to him, them, or any of them,
they cause to come then and there before you such and so many honest and
lavful men of our said province as well within liberties as without, by whom the
Truth of the matter may be the better Known and inquired of.

AND FURTHER, KNOW YE That we have assigned, Constituted, and Power to
appointed, and by these presents, do assign, Constitute and appoint you, the said leliver goals

WILLIAM HEY, our Goal of our Province aforesaid, of the prisoners therein therein confined.
hereafter to be to deliver. AND, therefore we Command you that, at such
Certain days and places as you shall appoint, you come to our Court-House of
our said Province the Goal in our said province of the prisoners hereafter therein
to be to deliver, doing therein what to justice doth, or may, belong or appertain,
according to the Law and Custom of that part of our Kingdom of Great Britain
called England, and of our said province of Quebec hereafter to be made; saving
to us our amerciaments and other things thereby to us belonging: For we will
Command all and every our Sheriffs and provost Marshals of our said Province
of Quebec that, at such Certain days and places as you our Said Chief Justice
shall make known to him, them, or any of them, they Cause to Come then and
there before you our said Chief Justice all the prisoners of the same Goal and
tleir attac'hments.

AND FURTHER KNOW YE That we have assigned, Constituted, and Powerto hear
appointed, and by these presents, do assign, Constitute and appoint YOU, the and deternine

C ail civil suitssaid WILLIAM HEY, Our Chief Justice of Our Supreme Court of Judicature Of and actions,
our said province of Quebec, to inquire by the oaths of honest and lawful men whether real,
of the province aforesaid, and by other lawful ways, methods and means, by personal, or

niixt, either
which you can or may the better Know, as well within Liberties as without, of between the
all civil pleas, actions, and suits, as well real and personal, as mixed, between us King and a
and any of our Subjects, or between party and party, by whomsoever had, subject, or

1between
brought, sued and Commenced, and of all other articles and circumstances the subject and
prernises, or any of them, any wise Concerning: and the said pleas, actions, and subject.
suits, and every of them, to hear and determine in manner and form aforesaid,
doing therein that which to Justice doth belong and appertain according to the
Laws and Customs of that part of our Kingdom of Great Britain Called England,
and the Laws, Ordinances, Rules, and Regulations of our said province of
Quebec, hereafter in that behalf to be Ordained and made. THEREFORE WE
Comand you that, at such Certain Days and places, as you shall appoint, you
make diligent inquiry of the premises; and all and singular the premises to hear
and determine in manner and form aforesaid, doing therein that which to justice
doth belong or appertain according to the Law and Custom of that part of our
Kingdom of Great Britain Called England, and the Laws, Ordinances, Rules, and
Regulations, of our said province of Quebec hereafter in that behalf to be made:
FOR WTE will Commarid all and every Our Sheriffs or provost Marshal of our
province aforesaid that at such Days and places, as you our Said Chief Justice
shall make Known to him, them, or any of them, they Cause to Come then and
there before you, such and so many honest and lawful men of our said province,
as well within liberties as without, by Whom the truth of the matter may be the
better Known.
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This Office to TO HAVE, HOLD, AND EXERCISE the said Offices of our Chief Justice of

be held du ring and in our Said province of Quebec, for and during our Royal Will and pleasure
pleasure and and your Residence within our Said province; Together with all and Singular

the Chief the Rights, profits, free priviledges, and Emoluments to the said Office belonging,
Justice's resi- in as full and ample manner as any other Chief Justice of any of our provinces of

deÏroin te America HATH heretofore held and Enjoyed, or of right ought to have, hold,
or Enjoy, the same with full power and authority to hold the Supreme Courts of
Judicature at such places and times as the same may or ought to be held within
our said province.

IN TESTIMONY whereof we have Caused these our Letters to be made patent
and the Great seal of our said province of Quebec, to be hereunto Affixed, and to
be entered on record in one of the Books of patents in our Registers Office of
Inrollments of the said Province WITNESS Our Trusty and well beloved. The
Honble. Guy Carleton, Esquire, Our Lieutenant Governor and Commander in
Chief in and over our said province of Quebec and the Territories thereon depend-
ing in America, at our Castle of Saint Lewis in our said City of Quebec, The
Twenty-fifth Day of September in the Year of our Lord one Thousand seven
hundred and sixty-six, and in the Sixth Year of our Reign.

(Signed) GUY CARLETON.'

XVIII
REMONSTRANCE OF MEMBERS OF COUNCIL TO CARLETON 2

[Trans.: Shortt and Doughty.]
Quebec, Octor. 13tI, 1766.

We, the underwritten Members of His Majesty's Council for the Province of
Quebec, think it our indispensible duty to communicate to you our sense of the
method lately adopted of calling together only a part of the Council: The bad
consequences which may arise from Practice are manyfold; But as you are pleased
to signîfye to Us by Coll. Irving that it was accident, & not Intention, it is need-
less for us to enumerate them.

We would be wanting to ourselves, & Others in the same Circumstances if we
did not remonstrate against an opinion lately insinuated, as if Mandamus's from
Brittain suspended Appointments to the Council made by Govr. Murray. We
apprehend his Commission & Instructions, by which he was authorized to
constitute a Council & to make choice of the Persons, to be to all Intents, &
purposes, a Mandamus to each of Us, provided His Majesty did not disapprove
of Us, vhen reported to lim by the Governour: The many Difficulties which for
Two Years we had to encounter in a new Establishment for a Province under very
peculiar circumstances, perhaps entitle us to some Reguard: At any Rate tho'
His Majesty may have an undoubted Right to encrease the number of his Council
by granting Mandamus's to whom le pleases, it is to be presumed that by so
doing there is no Intention to deprive Us either of our Right to Precedence, or
to a Seat in Council: A late event on the Departure of Govr. Murray is a proof
of the contrary.

If by the Constitution or Custom of the Colonys the number of the Council is
restricted, Mandamus's are in that Case to be regarded only as an Order for the
Admission of the Persons named therein. Provided there is a Vacancy.

If the Deference which we feel for every Manifestation of the Will of our
Sovereign has prevented us from objecting to any person possessed of a Manda-
mus from being sworn into the Council, We appreiend that if the Council is at
present, or hereafter may be restricted, The Councillor last admitted is to be
considered as the Supernumerary.

We have the honr. to be wth. the greatest respect Sr. yr. most obedt. hble. Servts.
(Signed) P. AEMIS. IRVING

WAR. MURRAY
ADAM MABANE
Fns. MOUNIER
JAMES CUTHBERT.

Murray was recalled to England in April, 1766, but lue continued to hold his office as governor. Sir
Guy Carleton wvas appoinuted his deputy on April 7,1766, with lte tita lieutenant-governor. le aeted
under the instructions given to Murray (No. VIII) until he was appoiiuted governor in 1768, when he
received a new set of Instructions addressed to hinself. For his work in Canada, see Bradley, A. G., Life
of Lord Dorchester (Oxford, 1926).

2 These two documents (Nos XVIII and XIX) illustrate not only the difficulties which met Carleton
in his new work, but also sonething of bis methods.
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XIX

GOVERNOR CABLETON'S REPLY

[Trans.: Shortt and Doughty.]
October, 1766.

Gentlemen
As Lieutenant Colonel Irving has signified to you, that the Part of my Conduct,

you think worthy your Reprehension, happened by Accident, let him explain
to you his Reasons for so doing, He had no authority from me-

But that there may be no further Doubt, I hereby make known to you, that
i both have and will, on all Matters which do not require the Consent of Council,
call together such Councellors as I shall think best qualified to give me Informa-
tion: and further, that I will ask the Advice and Opinion of such Persons, tho'
not of the Council as I shall find Men of good Sense, Truth, Candor, and Impartial
Justice; persons who prefer their Duty to the King and the Tranquility of His
Subjects to unjustifiable Attachments, Party Zeal, and to all selflsh mercenary
views: Af ter I have obtained such Advice, I will still direct as to me shall seem
best for His Majesty's Service, and the Good of His Province Committed to my
Care-

I further make Known to you, and for the first time I give an Opinion, that
for the present His Majesty's Council consists of twelve Members; those named
and appointed immediately by the King have the Preference, next follow those
appointed by Governor Murray till the Seats are all full:

You will be pleased to recollect, Gentlemen, that Mr. Stewart, tho' sworn into
Council after Mr. Mounier, has by Virtue of the King's immediate Appointment
constantly taken Place and Precedence of you all.

I must also remind you, that His Majesty's Service requires Tranquility and
Peace in His Province of Quebec, and that it is the indispensable Duty of every
good Subject, and of every honest Man,'to promote so desirable an End.

(Signed) Guy CARLETON.

xx.
CARLETON TO SHELBURNE'

[Trans.: Shortt and Doughty.]

Quebec, 25th Nov. 1767.
My Lord,

I take for granted, that the natural Rights of Men, the British Interests on
this Continent, and the securing the Kings Dominions over this Province, must
ever be the principal Points in View, in forming it's Civil Constitution, and Body
of Laws; And that the last, is the Foundation of all, without which, other
schemes can be little better than meer Castles in the Air; . . .

Having arrayed the Strength of His Majesty's old and new Subjects, and
shewn the great Superiority of the Latter, it may not be amiss to observe, that
there is not the least Probability, this present Superiority should ever diminish,
on the Contrary 'tis more than probable it will increase and strengthen daily:
The Europeans, who migrated never will prefer the long unhospitable Winters
of Canada, to the more chearful Climates, and more fruitful Soil of His Majesty's
Southern Provinces; The few old Subjects at present in this Province, have been
mostly left here by Accident, and are either disbanded Officers, Soldiers, or
Followers of the Army, who, not knowing how to dispose of themselves elsewhere,
settled where they were left at the Reduction; or else they are Adventurers
in Trade, or such as could not remain at Home, who set out to mend their
Fortunes, at the opening of this new Channel for Commerce, but Experience has
taught almost all of them, that this Trade requires a Strict Frugality, they are
Strangers to, or to which they will not submit; so that some, from more advan-
tagious Views elsewhere, others from Necessity, have already left this Province,
and I greatly fear many more, for the same Reasons, will follow their Example
in a few Years; But while this severe Climate, and the Poverty of the Country
discourages all but the Natives, it's Healthfulness is such, that these multiply

William earl of Shelburne was appointed secretary of state for the southern department on July
13, 1766.
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daily, so that, harring Catastrophe shocking to think of, this Country must, to
the end of Tirne, be peopled by lie Canadian Race, who already have taken such
firm Root, and got to so great a leight, that any new Stock transplanted will
be totally hid, and imperceptible amongst them, except in the Towns of Quebec
and Montreal. . am &c.

GUY CARLETON.
XXI

CARLETON TO SHELBURNE

[Trans.: Shortt and Doughty.]
Quebec, 24th Decr., 1767.

My Lord,
To conceive the truc State of the People of this Province, so far as the Laws

and Administration of Justice are concerned, and the Sensations, they must feel,
in their present Situation, 'tis necessary to recollect, they are not a Migration of
Britons, who brought with them the Laws of England, but a Populous and long
establislied Colony, reduced by the King's Arms, to submit to His Dominion,
on certain Conditions: That their Laws and Customs were widely Different froni
those of England, but founded on natural Justice and Equity, as well as these;
That their lonors, Property, and Profits, as well as the King's Dues, in a great
Measure I)eperded upon them, That, on the Mutation of Lands by sale, some
special Cases excepted, they established Fines to the King, in Lieu of Quit Rents,
and to the Seigneur, Fines and Dues, as his Chief Profits, Obliging him to grant
his Lands at very low Rents-

This System of Laws established Subordination, from the first to the lowest,
which preserved the internal Harmony, they enjoyed untill our Arrival, and
secured Obedience to the Supreme Seat of Government fron a very distant
Province. Al this Arrangement, in one Hour, We overturned, by the Ordinance
of the Seventeenth of September One Thousand seven hundred and sixty four, and
Laws, ill adapted to the Genius of the Canadians, to the Situation of the Province,
and to the Interests of Great Britain, unknown, and unpublished were introduced
in their Stead; A Sort of Severity, if I remember right, never before practiced by
any Conqueror, even where the people, without Capitulation, submitted to His
Will and Discretion.

1-1ow far this Change of Laws, which Deprives such Numbers of their Honors,
Privileges, Profits, and Property, is conformable to the Capitulation of Montreal,
and Treaty of Paris; H-ow far this Ordinance, which affects the Life, Limb,
Liberty, and Property of the Subject, is within the Limits of the Power, His
Majesty lias been pleased to Grant to the Governor and Council; How far this
Ordinance, which in a Summary Way, Declares the Supreme Court of Judicature
shall Judge all Cases Civil and Criminal by Laws unknown and unpublished to
the People, is agreeable to the natural Rights of Mankind, I humbly submit;
This mucli is certain, that ià cannot long remain in Force without a General Con-
fusion and Discontent-

I arm with much Respect and Esteem
Your Lordship's

Most Obedient
Humble Servant

Guy CARLETON.
XXII

HIILLSBOROUGH1 TO CARLETON

[Trans.: Shortt and Doughty.]

Sir, Whitehall, March the 6th, 1768.

I had the Honor to serve His Majesty at the Board of Trade, in the year 1763,
when -lis Ma'ty was pleased to publish His Royal Proclamation relative to the
new Colonies, and, whatever the legal sense conveyed by the Words of that
Proclamation may be, of which I pretend not to be a Judge, I certainly know

Wills, earl of Hiillsb>orough, was appoiiited first secretary of state for the colonies on the creation of
that depiartment iii 1768,
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wlat was the Intention of those vho drew the Proclamation, having myself been
concerned therein; And I can take upon me to averr, that it never entered into
Our Idea to overturn the Laws and Customs of Canada, with regard to Property,
but that Justice should be administered agreably to them, according to the
Modes of administering Justice in the Courts or Judicature in this IKingdon, as
is the Case in the County of Kent, and many other parts of England, where
Gavel-kind Borough-English and several other particular customs prevail, altho'
Justice is administered therein according to the Laws of England.

IL was most unfortunate for the Colony of Quebec, that weak, ignorant, and
interested Men, were sent over to carry the Proclamation into Execution, who
expounded it in the most absurd Manner, oppressive and cruel to the last Degree
to the Subjects, and entirely contrary to the Royal Intention. The Distance of
the Colony, the Difficulties arising from many Circumstances, unnecessary for me
to enurnerate, and the Differences of Opinion occasioned by various Causes, have
prevented, as yet, the necessary Measures from being taken, to correct this
original and fatal Mistake; But I trust I shall soon be impowered to signify His
Majesty's Pleasure, to you, to carry into Execution, such as will not only relieve
lis Majesty's new Subjects from the uncertain, and consequently unhappy
Situation, they are now in; but give them entire Satisfaction for the future, by
securing to them their Property upon a stable Foundation, and rendering the
Colony more flourishing and happy than it has ever been.

I am &c.
HILLSBOROUGI.

XXIII

CARLETON TO SHELBURNE
[Trans.: Shortt and Doughty.]

Quebec, 20th Jan. 1768.
My Lord,

I have found in Canada, what I believe may be found everywhere, The People
fond of the Laws and Form of Government they have been educated under,
tho' scarcely a Man that knows one sound Principle of Government, or Law;
Three or four of the old Subjects, about a year ago, brouglit me the rough Draft
of a Petition for a general Assembly, and hoped, I had no Objection to their
having it signed by all the British, who wished to have one called; I told them,
I had many Objections to great numbers signing a Request of any Kind, that
iL seldom conveyed the sincere Desire of the Subscribers, that it had an Appear-
ance of an Intention to take away the Freedom of granting or refusing the
HIequest; 1 had no Objection to Assemblies in General, yet such was the peculiar
Situation of Canada, tho' I had turned that Matter often in my Thoughts, I could
hit off no Plan that was not liable to many Inconveniencies, and some Danger;
That perhaps they might be more fortunate, and I should think myself obliged
to them, if they would shew me one, that could be of advantage to the Province,
and the King's Service, assuring them, such a Plan wanted no Petitions to re-
commend it to me: about a Month after, they asked me, if I had considered of
their Bequest, and I repeated my former Answer; since which I have often urged
them, of my own Accord, to let me have their scheme for an Assembly, and to
informn me, who they thought should be the Electors, and who the Representa-
tives, but to no Purpose; so that I imagined, they had laid aside all Thoughts of
the Kind, till lately one John McCord, who wants neither Sense nor Honesty,
and formerly kept a small Ale House in the poor Suburbs of a little Country
Town in the North of Ireland, appearing zealous for the Presbiterian Faith, and
having rnade a little Money, has gained some Credit among People of his Sort;
this Person purchased some Spots of Ground, and procured Grants of more, close
to the Barracks, where he run up Sheds, and placed poor People to sell his
Spirits to the Soldiers, finding that his lucrative Trade has lately been checked,
by inclosing the Barracks to prevent the Soldiers getting drunk all Hours of the
Day and Night, He has commenced Patriot, and with the Assistance of the late
Attorney General, and three or four more, egged on by Letters from Home, are
at work again for an Assembly, and purpose having it signed by all they can
influence: On the other Hand the better Sort of Canadians fear nothing more
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than popular Assemblies, which, they conceive, tend only to render the People
refractory and insolent; Enquiring what they thought of them, they said, they
understood some of our Colonies had fallen under the King's Displeasure, owing
to the Misconduct of their Assemblies, and that they should think themselves
unhappy, if a like Misfortune befell them. It may not be improper here to
observe, that the British Form of Government, transplanted into this Continent,
never will produce the same Fruits as at Home, chiefly, because it is impossible
for the Dignity of the Throne, or Peerage to be represented in the American
Forests; Besides, the Governor having little or nothing to give away, can have
but little Influence; in Place of that, as it is his Duty to retain all in proper Sub-
ordination, and to restrain those Officers, who live by Fees, from running them
up to Extortion; these Gentlemen, put into Offices, that require Integrity,
Knowledge and Abilities, because they bid the highest Rent to the Patentee,
finding themselves checked in their Views of Profit, are disposed to look on the
Person, who disappoints them, as their Enemy, and without going so far as to
forfeit their Employments, they in general will be shy of granting that Assistance,
the King's Service may require, unless they are al] equally disinterested or
equally Corrupt. lt therefore follows, where the executive Power is lodged with
a Person of no Influence, but coldly assisted by the rest in Office, and where the
two first Branches of the Legislature have neither Influence, nor Dignity, except
it be from the extraordinary Characters of the Men, That a popular Assembly,
which preserves it's full Vigor, and in a Country where all Men appear nearly
upon a Level, must give a strong Bias to Republican Principles; Whether the
Independent Spirit of a Democracy is well adapted to a subordinate Government
of the British Monarchiy, or their uncontrolable Notions ought to be encouraged
in a Province so lately Conquered, and Circumstanced as this is, I with great
Humility submit to the Superior Wisdom of His Majesty's Councils: for my own
part, I shall think myself Fortunate, if I have succeeded in rendering clear
Objects, not allways distinctly discernable at so great a Distance.

I am, etc.,
Sgd. Guy CARLETON.

XXIV
To the Earl of 1-lillsborough
A DRAUGHT 1 of An Intended Report of the Honourable the Governor in Chief

and the Council of the Province of Quebec to the King's most Excellent
Majesty in his Privy Council; concerning The State of the Laws and the
Administration of Justice in that Province.

[Trans.: Shortt and Doughty.]

. . . lis excellency has thought fit to mention only one method of settling
the laws of the province, which lie strongly recommends to his Majesty, as the
only way of doing justice and giving satisfaction to the Canadians, which is, to
continue the laws of England with respect to criminal matters, but to revive the
whole body of the French laws that were in use there before the conquest with
respect to civil matters . . .

XXV

ATTORNEY GENERAL MASÈRES' CRITICISM OF GOVERNOR
CARLETON'S REPORT ON THE LAWS OF THE

PROVINCE, 1769

[Trans.: Shortt and Doughty.]

Your Majesty's attorney general of this province approves that part of the
foregoing report which gives an account of the constitution of the government
of this province during it's subjection to the French king, and believes the said

1 Francis Masres drew up a draft report on the state of law and justice in Quebec, which was handed
over to Carleton on February 27, 1769. Carleton did not approve of it and another report was drawn up
containing Carleton's ideas, which are those of this document. The entire report was not available
when Shortt and Doughty edited their )ocuments. It has since been found, along with a lost report
from the chief justice, lIcy, in King's MS. 207 (Brt. Mus.), and both are printed in Kennedy, W.P.M.
The Laws of Quebec, 1767-1770, (Ottawa, 1930.)
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account to be true in most particulars; but he cannot assent to that part of the
said report which suggests to your Majesty the expediency of reviving the whole
of the French laws in civil matters, for the following reasons.

In the first place, he thinks it will be a deviation from that plan of conduct
which your Majesty has hitherto thouglit fit to pursue with respect to this
province ever since the conquest of it by your Majesty's arms in 1760, which he
conceives to have been, to endeavour to introduce the English laws and the
English manner of government into it, and thereby to assimilate and associate
this province to your Majesty's other colonies in North America, and not to keep
it distinct and separate from them in religion, laws, and manners, to all future
generations. He conceives that if this latter system had been that which your
Majesty had adopted, your Majesty would have given orders to your gencral,
Sir Jeffery Amherst, to whoni this province was surrendered, to keep up, from
the first moment of the conquest, all the courts of justice that were at that time
in being in the colony, and even the several officers that composed them, upon
the same footing on which they then subsisted. But as your Majesty's said
general did immediately suppress all the former jurisdictions, and erect military
councils in their stead, and in the articles of capitulation refused Io promise the
inhabitants of this province the continuance of the custom of Paris, and the other
ancient laws and usages by which they had been governed, though requested in that
behalf by the French general; and as your Majesty did afterwards, in the fourth
article of the definitive treaty of peace in 1763, engage to indulge your new
Canadian subjects even in the delicate and important article of the free exercise
of their religion, only so far as the laws of England will permit ;-and as your
Majesty, by your royal proclamation of the 7th of November,' 1763 did encourage
your British and other ancient subjects to go and settle in this and the other new-
erected governments, and did promise them, as excitement thereunto, the
immnediate enjoyment of the benefß of the laws of England ;-and as your Majesty
did afterwards, by your commission of vice admiral of this province granted to
General Murray, expressly introduce all the laws of the English courts of admirally
into this province; and by your commission to the same gentleman to be captain'
general and governour in chief of this province, did direct him to summon an
assembly of the freeholders and planters in this province, and in conjunction
with them Io make laws and ordinances not repugnant Io the laws of England, by
which it seems to be pre-supposed that the laws of England were already intro-
duced there; and did in other parts of the said commission allude Io divers of the
laws of England as being already in force here, as particularly the laws relating
Io the oaths of abjuration and supremacy, and the declaration against lransub-
slantiation-From these several exertions of your Majesty's royal authority in
favour of the laws of England, your Majesty's attorney genleral of this province
humbly collects it to have been your Majesty's gracious intention to assimilate
this province in religion, laws, and government to the other dominions belonging
to your Majesty's crown in North America; he therefore conceives that the im-
mediate revival of all the French laws relating to civil suits in this province, in
the manner suggested in the foregoing report, will have at least the appearance of
a deviation from the plan of conduct which your Majesty has hitherto adopted,
and of a step towards a preference of the contrary system of keeping this province
distinct from and unconnected with, all your Majesty's other colonies in North
America: and this appearance he humbly conceives to be itself a considerable
inconvenience, and very fit to be avoided, unless very strong reasons of justice
or policy made such a measure necessary, which he does not conceive to be the
case; for, on the contrary, he apprehends that the said total revival of the
custom of Paris, and all the other French laws relating to civil suits, will be
attended with the following additional inconveniences.

In the first place, it will make it difficult for any of your Majesty's English
subjects to administer justice in this province, as it will require much labour and
study, and a more than ordinary acquaintance with the French language to
attain a thorough knowledge of those laws.

In the next place, it will keep up in the minds of your Majesty's new Canadian
subjects the remembrance of their former government, which will probably be
accompanied with a desire to return to it. When they hear the custom of Paris,
and the parliament of Paris, and its wise decisions, continually appealed to as the
measure of justice in this country, they will be inclined to think that government

'An error for 'October.' (See No. VII.)
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to be best, under which those wise laws could most ably be administered, which
is that of the French king; which, together with the continuance of their attach-
ment to the Popish religion, will keep them ever in a state of disaffection to your
Majesty's government, and in a disposition to shake it off on the first opportunity
that shall happen to be afforded them by any attempt of the French king to
recover this country by force of arms.

And in the third place, it will discourage your Majesty's British subjects from
coming to settle here when they sec the country governed by a set of laws, of
which they have no knowledge and against which they entertain (though perhaps
unjustly) strong prejudices.

Your Majesty's attorney general of this province is further of opinion, that the
body of your Majesty's new Canadian subjects are by no means either so dis-
tressed or so discontented by the introduction of the English laws into this
province as they are represented in the foregoing report: at least he has seen no
proofs of cither such great distress or high discontent. What he lias principally
observed to be the subject of their complaints has been, either the expence or the
dilatoriness of our law-proceedings; which he therefore conceives stand in need
of reformation: and lie is of opinion, that to establish three courts of general
jurisdiction in all matters criminal as well as civil in the province, to sit every
week in the year (with a very few exceptions) in the towns of Quebec, Three
Rivers, and Montreal, would be the most adequate remedy for these complaints.

And as to the substance of the laws which arc to be henceforwards admitted
in this province, he conceives that the best way of all to settle these would be to
make a code of them, that should contain all the laws of every kind, criminal as
well as civil, that were intended to be of force here, to the exclusion of all other
laws, both French and English, that were not inserted in the said code; by which
means all pretence would be taken away both from the French and British
inhabitants of this province for complaining that they are governed by unknown
laws. This he conceives to be a work of difficulty indeed, but by no means im-
practicable; and he apprehends that it ivould be a work of very great utility to
the province, even though it should be very imperfectly executed, and many
important articles should happen to be omitted in it; provided only that those
things that were inserted in it were useful and reasonable, and set forth in a clear
and proper manner: because he apprehends that the rules so inserted would be
sufficient to govern at least al] the common cases that would happen in the
ordinary course of human affairs, such as descents in the right line, the right of
representation in grand-children whose parents are dead, the dower of widows,
the rents and services due to seoigniors, the obligations and duties due from them
to their tenants, the seignior's right to .the common mutation fines, his right of
pre-emption of his tenant's land when the tenant is disposed to sell it, the rules
of evidence in courts of justice, the solemnities necessary to be observed to give
validity to a deed or will, and the like obvious and important matters; which
would be sufficient to prevent the province from falling into confusion. And as
to the nicer cases which might be omitted in such a code, they might afterwards
be supplied by particular ordinances passed from time to time for that purpose.

But if this measure of making such a code of laws should not be thought
adviseable, your Majesty's attorney general of this province is humbly of opinion
that it would be most expedient to let the English law continue to subsist in this
province as the general law of the province, and to pass an ordinance to revive
those of the former French laws which relate to the tenure, inheritance, dower,
alienation, and incumbrance of landed property, and to the distribution of the
effects of persons who die intestate. His reasons for thinking that the French
laws upon these heads ought to be revived, are as follows.

These heads of law are three in number: First, those relating to the tenures of
land in this province, or the mutual obligations subsisting between landlords and
tenants with respect to them. Secondly, the laws relating to the power and
manner of aliening, mortgaging, and otherwise incumbering landed property. And
Thirdly, the laws relating to dower, inheritance and the distribution of the effects
of persons who die intestate. And these several heads of law ought, as he humbly
apprehends, to be revived in this province upon separate and distinct grounds.

The laws of tenure, he conceives, ought to be considered as having been
already granted by your Majesty to your new Canadian subjects by that article
in the capitulation of 1760,1 by which your Majesty's general granted them the

1 See No. V, Capitulations of Montreal, Article xxxvii.
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enjoyientl of all Iheir esiates, bolh noble and ignoble, and by the permission given
them by your Majesty in the definitive treaty of peace in 1763,1 to continue in
the possession of them; these laws being essentially necessary to such possession
and enjoyment. Such are the laws relating to the quit-rents due by the freoholders,
who iold by rent-service, to the seigniors, the mutation-fines, the. right of pre-
einption, and the rights of esclieat in certain cases; all which constitute the
principal part of the property of the seigniors.

But the laws relating to the power and manner of aliening, mortgaging, and
oLherwise incumbring, landed property, are not, as he apprehends, absolutely
necessary to the enjoyment of the lands themselves, and therefore ouglit not to
be reckoned quite so sacred and unchangeable as the laws of tenure themselves.
Yet lie conceives them to be very nearly connected with those laws, and almost
dependant upon them, so that they could not be changed in any considerable
degree without diminishing the value of the lands themselves, by means of the
practical difficulties that would occur in making use of the new modes of con-
veying land that would be established in their stead; and therefore he thinks that
they ought to be continued. And further, he conceives it will be the more neces-
sary to revive or continue the French laws upon the subject, in order to prevent
the introduction of the English laws upon the same subject, namely, the doctrine
of estates-tail, the statute de donis, the method of defeating that statute by
common recoveries, the doctrine of fines, the statute of uses, and the doctrine of
tises in gencral, and other nice doctrines relating to real estates, which are full of
so much subtlety, intricacy, and variety, that, if they were to be introduced into
this province, they would throw ail the inhabitants of it, without excepting even
the English lawyers, into an inextricable maze of confusion. For these reasons
he apprehends that the English laws upon this subject ought never to be intro-
duced here; and that the former laws of the province relating to it ought for the
present to be revived.

Lastly, as to the French laws concerning dower and the inheritance of lands
and the distribution of the goods of intestates, with respect to such marriages as
have been contracted, and such deaths as have happened, since the establishment
of the civil government in this province, your Majesty's attorney general of this
province is humbly of opinion, that those laws ought not to be considered as
necessary appendages to the property of your Majesty's Canadian subjects in
this province, and as having therefore been granted to them by implication in the
articles of capitulation and the definitive treaty of peace; because they do nlot
affect the property, or the riglits, of the Canadians then in being, to wlom alone
those grants were made, but only guide and determine the course and devolution
of that property after their deaths among persons that were then unborn. This,
therefore, he conceives to be a matter upon which the authority of a legislator
may properly be exercised. And he f urther apprehends, that in some time hence
a change of the laws relating to these subjects, and especially of those relating
to dower and the inheritance of land, would be highly beneficial to this province,
the present excessive subdivision of the lands, by repeated partitions of them
amongst numerous families, being productive of considerable inconveniences.
But this, he apprehends, need not be done at present; and he conceives, that, if
ever it should be thought adviseable to do it, it ought to be done by a full and
express declaration beforehand of the time at which the proposed changes should
take place, with a power given to such persons as disliked them to prevent their
taking place in their respective families by express provisions and agreements to
the contrary, and should be accompanied with such temperaments and modifica-
tions as should make the adopting them be in a manner the voluntary act of the
persons vho were affected by them. But for the present he conceives it might be
better to postpone those important changes, and to revive the ancient laws of this
province concerning inheritance and dower, and the distribution of intestates
estates, as well as those relating to the tenures of land and the power and manner of
aliening and mortgaging and otherwise incumbring it. And this one ordinance,
reviving the said ancient laws relating to landed property and the distribution
of the effects of persons who die intestate, would, as he conceives, be sufficient to
preserve the tranquillity of the province, and to give satisfaction to the bulk of
the Canadians: at least, lie apprehends it would be enough to begin with: and if,
upon trial, it should be found necessary to revive some other of the French laws
that formerly subsisted in this province, it might be donc by another ordinance

See No. VI, Treaty of Paris, Article iv.
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or two, that might be passed for that purpose, when the necessity of them should
become apparent. By such an ordinance as is above mentioned passed at present,
and by the establishment of an easy and cheap method of administering justice
in this province with sufficient expedition. he conceives that the far greater part
of your Majesty's Canadian subjects would be contented. This therefore is what
lie humbly presumes to recommend to your Majesty as the best method whiich lie
can suggest for the settlement of the laws of this province, after the fullest con-
sideration of this difficult and important subject.

FRANCIS MASÈRES,
Attorney General.

Quebec, September l th, 1769.

XXVI

CARLETON TO HILLSBOROUGH

[Trans.: Brymner, Canadian Archives Repori (1890).]

Quebec, 28th March, 1770.
My Lord,

-Ierewith inclosed, I transmit to your Lordship an Ordinance,' just published
to correct the ill consequences of the clause therein repealed, and to put an end
to the improper and oppressive use made thereof in sonie Parts of this Province,
a measure becone so necessary Lo the Ease and Happiness of the People, and in
the end to the King's Interests, that it would have been highly injudicious to have
cither delayed or suspended their Relief any longer.

Your Lordship has been already informed that the Protestants, who have
settled or rather sojourned here since the Conquest, are composed only of Traders,
disbanded Soldiers, and officers, the latter one or two excepted, below the Bank
of Captain; of those in the Commission of the Peace, such as prospered in Business,
could not give up their Time to sit as Judges, and when several from accidents
and ill Judged undertakings, became Bankrupts, they naturally sought to repair
their broken Fortunes at the expense of the People; Hence a variety of Schemes
to increase the Business and their own Emoluments, Bailiffs, of their own creation,
mostly French soldiers, citier disbanded er Deserters, dispersed through the
Parishes with blank Citations, catching at every little Feud or Dissension among
the People, exciting them on to their Ruin, and in a manner forcing them to
litigate, what, if left to themselves, might have been easily accommodated, putting
them to extravagant Costs for the Recovery of very small sums, their Lands, at
a time there is the greatest scarcity of money, and consequently but few Pur-
chasers, exposed to hasty sales for Payment of the most trifling Debts, and the
money arising from these sales consumed in exhorbitant Fees, whils the Creditors
reap little Beneflit from the Destruction of their unfortunate Debtors; This, my
Lord, is but a very faint sketch of the Distresses of the Canadians, and the cause
of much Reproach to our national Justice, and the King's Government.

In my last Tour through the Country, the outcry of the People was general,
the inclosed copy of a Letter I received, at my return to this Place, from a very
sensible old Captain of the Militia, is exactly the Language of all I met in this
Progress, and some recent instances could be brought of their Resistance to
Ollicers of Justice, acting illegally indeed, a strong symptom among many others
of their Patience being near exhausted.

But among other Reasons, besides the foregoing, (which I am apt to believe,
your Lordship will, however, think fully suflicient) that night be alleged for the
Expediency of reducing the Justices of the Peace to nearly the same Power, they
have in England, and of reviving Part of the ancient mode of administering
Justice in this Province, there was one, which had due weight, and that was the
confusion arising from so many different Jurisdictions, all acting upon different
Ideas and Notions, to the great Perplexity of the honest Part of His Majesty's
new Subjects, and of which the cunning and ill designing among them did not
neglect to make their advantage; and if your Lordship only considers, that the
new Besidents here, since the Conquest came not only from all Parts of the King's
extensive Dominions, but fron all Parts of the World beside, there is no great
Reason to wonder at that variety of sentiment in Regard to what is right or wrong,

à The ordinance is in Shortt and Doughty, pp. 401 if.
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and that in general being men of no great Learning, or extraordinary abilities,
they should conform their notions of Justice, to what they had formerly seen
piracticed, rather than to the present circumstances of things in this Province.

By the present Plan, it is intended, that the King's Judges, paid by the Crown,
nay in future chiefily, if not altogether, take cognizance of matters of Property,

wlich of course, will produce a greater uniformity in the Administration of
Justice, and as these Gentlemen enjoy Salaries, it will be more incumbent upon
them, in point of Interest; as well as for their Honor and Reputation, to give
Satisfaction to the Publick, than it ever can be upon those, who for their daily
sui)sistence depend meerly upon the Emolument of Office, which it will conse-
quently ever be their Interest to enhance.

XXVII

CASE OF THE BRITISH MERCHANTS TBADING TO QUEBEC, 17741

[Trans.: Shortt and Doughty.]

The Case of the British Merchants trading to Quebeck, and others of his
Majesty's natural-born Subjects, who have been induced to venture their
Property in the said Province on the Faith of his Majesty's Proclamation, and
other Promises solemnly given.

The king's most excellent majesty was graciously pleased, by his royal pro-
claination of the seventh of October, one thousand seven hundred and sixty-three,2
passed under the great seal of Great-Britain to invite his loving subjects, as well
of his kingdoms of Great-Britain and Ireland, as of his colonies in America, to
resort to the said province of Quebeck, and the other provinces then lately ceded
to his majesty by the French king, in order to avail themselves, with all con-
venient speed, of the great benefits and advantages that must accrue therefrom
to their commerce, manufactures, and navigation; and as an encouragement to
them so to do, to publish and declare that his said majesty had, in the letters
patent under the great seal of Great-Britain, by which the new governments in
the said ceded countries had been constituted, given express power and directions
to his governours in the said new colonies, thal so soon as the state and circumstances
of the said new colonies would admit thereof, they should summon and call general
assemblies within the said governments, in such manner and form as is used and
directed in those colonies and provinces in America which were under'his
majesty's immediate government; and that his majesty had also given powers
to the said governours, with the consent of his majesty's councils of the said
province, and the representatives of the people in the same, so to be summoned
as aforesaid, to make, constitute and ordain laws, statutes, and ordinances for the
publick peace, welfare, and good government of his majesty's said colonies, and
of the people and inhabitants thereof, as near as may be agreeable to the laws of
England, and under such regulations and restrictions as are used in other colonies;
and was pleased further to declare, thal in the mean lime, and until such assemblies
could be called as aforesaid, all persons inhabiting in, or resortinU to, his majesty's
said colonies might confide in his majesty's royal protection for the enjoyment of the
benefits of the laws of England; and that for that purpose his majesty had given
power, under the great seal, to the governours of his majesty's said new colonies
to erect and constitute, with the advice of his majesty's councils of the said
provinces respectively, courts of judicature and publick justice within the said
colonies, for the hearing and determining all causes, as well criminal as civil,
according to law and equity and as near as may be, agreeably to the laws of England.

And in pursuance of the said proclamation, and of the commission of captain-
general and governour in chief of the said province of Quebeck, granted to
major-general Murray, in the following month of November, one thousand seven
hundred and sixty-three, and by him received and published in the month of
August of the following year, one thousand seven hundred and sixty-four, the
said major-general Murray did,-with the advice of his Majesty's council of the
said province, make and publish an ordinance 3 of the said province on the seven-
teenth day of September, in the same year, one thousand seven hundred and
sixty-four, for erecting and constituting courts of judicature; and by the said

This document has been selected out a number, as it provides a good summary of the case for the
minority in Canada. 2 See No. VII 3 See No. IX.
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ordiiance did erect two principal courts of judicature, called the Courts of King's
Bench, and Common Pleas; and did by the said ordinance give power and
authority to the chief justice of the province, before whom the said court of
King's Bench was to be held, to hear and determine all criminal and civil causes,
agreeably to the laws of England, and the ordinances of the said province; and
did likewise, by the said ordinance direct and command the judges of the said
second court, called the Court of Common Pleas, to determine all matters brought
before them agreeably to equity, having regard nevertheless to the laws of
Engiland, as far as the circumstances and then present situation of things would
admit, until such time as proper ordinances for the information of the people
could be published by the governour and council of the said province, agreeable
to the laws of England.

And on the sixth day of November, in the same year, one thousand seven
hundred and sixty-four, another provincial ordinance 1 was published by the said
governour Murray, and his majesty's council of the said province, for the sake
of quieting the minds of his majesty's new Canadian subjects, and removing the
apprehensions occasioned by the said introduction of the laws of England into
the said province, by which it was ordained and declared, that until the tenth
day of August then next ensuing, that is, in the year of our Lord one thousand
seven hundred and sixty-five, the tenures of the lands, in respect of such grants
as were prior to the cession of the said province, by the definitive treaty of peace
signed aL Paris, on the tenth day of February, one thousand seven hundred and
sixty-three, and the rights of inheritance, as practised before that period, in such
lands or effects of any nature whatsoever, according to the custom of the said
country, should remain to all intents and purposes the same, unless they should
be altercd by some declared and positive law.

And the said two ordinances have been transmitted to his majesty, and never
disallowed by him, and are therefore generally understood by his majesty's
British subjects in the said province, to have received the sanction of his majesty's
royal approbation; and in consequence of the said two ordinances, together with
the proclamation aforesaid of the seventh of October, one thousand seven
hundred and sixty-three, and the two commissions of governour in chief of the
said province, granted successively to major-general Murray and major-general
Carleton, which seem in every part of them to pre-suppose that the laws of
England were in force in the said province of Quebeck, being full of allusions and
references to those laws on a variety of different subjects, and do not contain any
intimation of a saving of any part of the laws and customs that prevailed in the
said province in the time of the French government, we the British merchants
trading to Quebeck, and all the ancient British subjects residing in the said
province have been made to understand and believe, that the laws of England
have been introduced into the said province, and that they have had the sanction
of his majesty's royal word, that they should continue to be observed in the said
province.

We cannot therefore but express our surprise and concern at hearing that a
bill2 is now brought into parliament, by which it is intended, that the said royal
proclamation of October, one thousand seven hundred and sixty-three, and the
commission under the authority whereof the government of the said province is
at present administered, and all the ordinances of the said province, relative to
the civil government and administration of justice in the same, and all commis-
sions to judges and other officers of the same, should be revoked, annulled and
made void.

WVe humbly beg leave to represent, that many of us have, through a confidence
in the said royal proclamation, and other instruments proceeding from, and
allowed by, his majesty's royal authority, ventured to send considerable quanti-
ties of merchandize into the said province, and to give large credits to divers
persons residing in the same, both of his majesty's new Canadian subjects, and of
his antient British subjects, who have, through a like confidence in the said pro-
clamation, resorted to, and settled themselves in, the said province. And that
we have employed our property and credit in this manner, in a firm belief, that
we should have the remedies allowed us by the laws of England for the security and
recovery of it; and that if we had supposed the French laws, which prevailed in the
said province underthe French government, to be still in force there, or to beintended
to be revived in the saine, we would not have had any commercial connections with

1 Sec No. XII. 2 L. c. The Quebec Act (No. XXXI).
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the inhabitants of the said province, either French or English. And therefore
we beg leave to represent, that we think ourselves intitled, upon the inere grounds
of justice, (without desiring any favour to be shewn us on the account of our being
his majesty's antient, and faithful, and protestant subjects, that are attached to
his royal person and government by every tie of religion, interest, and habitual
duty and affection) to insist that, if it be resolved to persist in this new measure
of reviving all the former laws of Canada concerning property and civil rights,
and abolishing the laws of England that have prevailed there in their stead since
the establishment of the civil government in one thousand seven hundred and
sixty-four, the execution thereof may at least be postponed until ve shall liave
iad sufficient time to withdraw our effects from the said province, and obtain pay-
ment of the debts which are owing to us in the same, by the remedies and methods
of trial allowed and appointed by the laws of England in that behalf; through a
reliance on which remedies and methods of trial we were induced to venture our
said effects there, and permit those debts to be contracted. And this time, we
humbly represent, cannot well be less than three years.

We further beg leave to represent, that we apprehend his majesty's former
conduct in introducing the laws of England into the said province by bis pro-
clamation and other instruments aforesaid, to have been in no wise unusual, or
severe, or particularly harsh, with respect to his new Canadian subjects, nor to
have been unexpected by them, but to have been the natural and known conse-
quence of the conquest and cession of the country to his najesty by the late
peace, according to the policy of the crown of Great-Britain on the occasion of
siinilar conquests in former times. And we particularly beg leave to observe, that
the whole law of England has been introduced into the kingdom of Ireland, in
consequence of the conquest of it by the arms of England, without any the least
mixture of the antient Irish laws, even upon the subjects of tenures and descents of
land; and no inconvenience has been found to follow from it; but, on the contrary,
the similitude of laws is at this day a strong ground of union and mutual affection
between the inhabitants of the two countries. And the like has been done with
respect to the principality of Wales; in which the English law is the only law that
bas been allowed for more than two hundred years past: and the like good effects
have followed from it. And in the last century, upon the conquest of the province
of New-York, then called the New Netherlands, from the Dutch, the same policy
was observed, and the Dutch laws were totally abolished, and the English laws
introduced in their stead, which have prevailed there ever since. And yet, at that
time, the Dutch settlers in that province were very numerous, and from them
much the greater part of the present inhabitants are descended. And in con-
formity to these examples, we did conceive his most gracious majesty to have
intended to introduce the laws of England, by bis proclamation aforesaid, into
the four new governments of Granada, East Florida, Vest Florida, and Quebeck,
instead of the French and Spanish laws, which had prevailed therein under the
former governments. And we conceive this conduct of bis most gracious majesty,
to have been no way derogatory to the articles of capitulation, granted to his
Canadian subjects by general Amherst, upon the surrender of the whole country
to his majesty's arms in September, one thousand seven hundred and sixty;
because, when the French gëneral expressly demanded, in one of the articles of
capitulation,' "That the French and Canadians should continue to be governed
according to the custom of Paris, and the laws and usages established for that
country, and that they should not be subject to any other imposts than those
that were established under the French dominion;" the said general Amherst,
in his answer to the said demand, declares, " That they become the king's subjecs; "
thereby avoiding to tie up and preclude his late majesty, and his royal successors,
from making such changes in the laws and taxes of the said province, as to bis
royal wisdom should seem meet.

We further beg leave to represent, that we are most especially anxious for the
preservation of those parts of the English law which relate to matters of naviga-
tion, commerce, and personal contracts, and the method of determining disputes
upon those subjects by the trial by jury, and likewise for those parts of it which
relate to actions for the reparation of injuries received, such as actions of false
imprisonment, and of slander, and of assault, and whatever relates to the liberty
of the person, and most of all for the writ of habeas corpus, in cases of imprison-
mient; which we take to be, in the strongest and most proper sense of the words,

See No. V, Sections 41 and 42.
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one of the benefils of the laws of England, of which his majesty bas promised us the
enjoynent by his proclamation above-mentioned, and which we apprehend to be
a part of the English system of jurisprudence, to which our new Canadian fellow-
subjects will not object.

And we beg leave to represent, that the province of Quebeck has thriven
exceedingly, both in agriculture and trade, since the establishment of the civil
government of the province, and the introduction of the English laws into the
same; baving exported last year about three hundred and fifty thousand bushels
of corn; wlereas, in the time of the French government, they exported none at
all, and produced hardly enough for their own subsistence.

And we further beg leave to represent, that much the greater part of this trade
is carried on by his majesty's old British subjects in the said province; by which
they inay justly claim to themselves the merit of baving been the principal
promoters of the late great improvement of the province.

And we further beg leave to represent, that we by no means object to a revival
or continuance of the former Frencli laws concerning the tenures of land, and the
methods of alienating and conveying land, nor even concerning the inheritance
of land belonging to Canadians born, or to be born, of marriages already con-
tracted; nor concerning dower, or the other civil rights of either men or women
resulting from the matrimonial contract, so far as they relate to marriages already
contracted. And we conceive that the revival of the French laws in these particu-
lars, with full powers given to the Canadians of future times to continue thein in
their respective families at their pleasure by marriage-agreements, last wills, or
deeds in their life-time, would be suflicient to give full satisfaction to the bulk
of bis majesty's new Canadian subjects, and make them acquiesce very chearfully
in the general establishment of the laws of England, in conformity to his majesty's
proclamation above-mentioned, upon all other matters.

And we further beg leave to represent, that several of his majesty's Old British
subjects are possessed of a considerable quantity of landed property in the said
province, and that others of them are daily becoming so: and hereupon we will
venture to affirm, that sixteen of the seigniories of that province, and some of
them the most valuable ones in the country, are in the hands of the said Old
British subjects.

And we furtber beg leave to represent, that, in consequence of his majesty's
most gracious promise contained in his proclamation aforesaid, that, as soon as
the situation and circumstances of the said province would permit, an assembly
of freeholders and planters of the same should be called by his majesty's gover-
nour thereof, which, in conjunction with the said governour, and his majesty's
council of the said province, should have power to make laws and ordinances for
the welfare and good government of the said province, we have constantly enter-
tained hopes that an assembly of the freeholders of the same would soon be estab-
lished, and that we should enjoy the benefits resulting from that free and equit-
able method of government in common with the inhabitants of the adjoining
provinces of North-America.

And therefore we beg leave to represent, that we have been very greatly
alarmed by that part of the bill now before parliament, which seems to cancel the
said most gracious promise of our sovereign, and to deprive us of all hopes of
obtaining the establishment of a general assembly of the freeholders of the said
province, and to establish in the stead thereof a very different mode of govern-
ment in the said province, by a legislative council, consisting of persons appointed
by, and removeable at the pleasure of, the crown; more especially as the said new
mode of government, (which we presume nothing but some urgent and very
peculiar circumstances of necessity can be thought a sufficient reason for adopt-
ing) is not limited in the said bill to continue for only a certain small number of
years, after which they miglit hope to have an assembly in the said province,
agreeably to the said royal promise, but is established in very general terms, that
remove that agreeable prospect out of their sight.

Ve further beg leave to represent, that we have-hitherto been made .to under-
stand, that the reason of the omission of his majesty's governours of the said
province to call a general assembly of the freeholders of the same, from the first
establishment of the civil government thereof, in the year one thousand seven
hundred and sixty-four, to the present time, according to the powers and direc-
tions given them by his majesty in that behalf, in their commissions of captain-
general and governour in chief of the said province, has been the difflculty of
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inding a sufficient number of subjects of his majesty in the said province properly
qualified, in all respects, to be members of such assembly, according to the direc-
tions of the said commissions, whicli required, that all persons who should become
members cither of the said assembly of the freeholders of the said province, or of
his majesty's council of the same, should take the oath of abjuration of the pope's
power, and subscribe the declaration against transubstantiation, as well as take
tie oath of allegiance and the oath of abjuration of the pretender's right to the
crown of these realms, before they were admitted to sit and vote in such assembly
and council. And this objection, we beg leave to represent, is now thought, by
persons well acquainted with the said province, to be at an end, there being now
a sufficient number of freeholders in the said province to constitute a house of
assembly, willing and ready to take the said oaths and declaration; in proof of
which we beg leave to inform this honourable house, that a petition has been
lately presented to his majesty from the British and protestant inhabitants of the
said province, signed by a great number of persons of that description, requesting
his majesty to summon and call such a general assembly of the freeholders of the
said province, and assuring him that there are a sufflicient number of persons in
hie said province qualified according to the direction of his majesty's commission
for tiat purpose, and humbly representing to his majesty, that the situation and
circumstances of the said province are at present such, as not only render the said
measure of establishing a general assembly practicable, but, likewise make it to
le highly expedient for the regulation and improvement of the said province.

And we beg leave further to represent, that if it be thought inexpedient on the
one hand to constitute a house of assembly, consisting of protestants only, agree-
ably to the directions of his majesty's commissions before-mentioned, on account
or the great superiority of the numbers of the Roman-Catholicks in the said
province, who would thereby be excluded from sitting in such assembly; and, on
the other hand, it be thought dangerous to summon a general assembly into which
the Roman-Catholicks should be admitted indiscriminately with the protestants;
and, on account of this twofold dilliculty, it be judged necessary to have recourse
to the new method of government above-mentioned, by investing a council of
persons nominated, and removeable at, the pleasure of the crown, with a certain
degree of legislative authority; we humbly hope that the sane reasons which
make it be judged dangerous to admit the Roman-Catholick inhabitants of the
said province into a share of the legislative authority by means of an open
assembly of the sane, will be thouglht sufficient to exclude them from obtaining
a share of the same authority by an admission into this new legislative council;
which, being a single body invested with the power of making laws for the
province, will be of more weight and consequence in the same, than an assembly
of the freeholders would be, if the plan of government promised by his majesty's
proclamation and commissions above-mentioned, by a governour, council and
assembly, had been pursued. And therefo.re we cannot but express our concern
to find, that in the bill now before parliament,1 there is no provision that all, or
even any of, the members of the said intended council should of necessity be
protestants, but that they may be all Roman-Catholicks notwithstanding any
thing contained in the same. And therefore we most humbly and earnestly
intreat this honourable house to take care that, if such a legislative council must
be established in the said province, in lieu of an assembly of the freeholders of the
same, the members thereof shail be all protestants; or, if that be thought too
much to grant to them, that at least a majority of the members of the said council
should necessarily be protestants, and only a few of the most moderate sort of
Roman-Catholicks should be admitted into it, who should be required to take
the oath of abjuration of the pope's authority, though not to subscribe the
declaration against transubstantiation; which is a temperament, which, as we
conceive, might lead to good effects hereafter.

And we further beg leave to represent both on our own account, and in behalf
of our friends and correspondents, the antient British inhabitants now residing
in the said provincc, that, if the said province must be governed by a legislative
council, nominated by his majesty, without the concurrence of an assembly of
the freeholders of the same, we humbly hope that a clause will be inserted in the
bill, to render the members of the said council incapable of being either re m-oved
or suspended by his majesty's governour of the said province, and liable only:to
be removed by his majesty himself, by his order in his privy council, (of whose

' The Quebec Act (see No. XXXI).
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wisdom and justice we can entertain no suspicion) to the end, that the said
counsellors may both act with a spirit of freedom and independence becoming
their higli offices of legislators of the said province, and be thouglit to do so by
the people of the same, instead of being considered as dependent creatures and
tools of the will and pleasure of the governour for the time being, as we conceive
will be the case, if he shall bc invested with a power of removing or suspending
them from their said offices at his discretion.

And we beg leave further to represent, that it is also our wish, if such a legisla-
tive council shall be established in lieu of an assembly, that the number of the
members thereof may be fixed and certain, instead of being liable to vary be-
tween the numbers of seventeen and twenty-three persons, as is proposed in the
present bill; and likewise, that the said council may be made as numerous as
conveniently may bc, to the end, that it may contain within it persons acquainted
with every part of the province, and the interests of the inhabitants residing in
the same, and that their acts and resolutions may be, for the most part, agreeable
to the sentiments of the body of the people over whom they are to preside. And,
with respect to this point, we beg leave to represent, that it is the opinion of some
of the most judicious and respectable of our friends and correspondents in the
said province, that it would be easy to find thirty-one persons amongst the
British and other protestant inhabitants of the said province, capable of being
useful members of such a council.

And we further beg leave to represent, that in case such a legislative council
should be established, it is our earnest desire that provision may be made in the
said bill, that a certain number of the members of the same shall bc necessary
to transact business; without which it may happen, that a very small part of the
whole body, as, for example, five or six persons, shall occasionally exercise the
great powers vested in the whole, and make laws and ordinances that shall bi'nd
ail the inhabitants of the province; which, we humbly conceive, would bc highly
inexpedient and unbecoming, and cause great uneasiness in the said province.
And we are humbly of opinion, that the number thus made necessary to the
exercise of these high legislative powers, ought to bc more than half the whole
number of the members of such council.

And we further beg leave to suggest it as our opinion concerning this legislative
council, that it would be expedient that the members thereof should receive
some reasonable reward out of the publick revenue of the province, for every
attendance at the meetings of the said council on the legislative business of the
said province, sufficient, at least, to defray the expences of travelling to the place
where the said meetings shall bc held, and of residing there during the time of the
said meetings; to the end, that at ail the meetings of the said council, there may
be a very full attendance of counsellors, who may concur in exercising the said
high authority; without which, the ordinances they shall pass will not bc very
likely to obtain the reverence due to them from the people, nor meet with a
chearful obedience.

But above ail, we beg leave to repeat our most earnest hopes and desires, that
the establishment of the said legislative council (if it shall bc resolved that such
a one shall bc established), may bc only for a small number of years, to the end,
that, in case it shall hereafter appear to his majesty, that the situation and
circunstances of the said province will admit of the summoning a general
assembly of the freeholders of the same, we may at last reap the benefit of his
most gracious promise to us in his proclamation and commissions above-men-
tioned, that we should be governed in the usual and approved method of his
majesty's other colonies in America, by a governour, council, and assembly.

We therefore humbly hope, that the honourable house of commons will take
our case into consideration, and permit us to bc heard by our council at the bar
of thleir house, to the several heads mentioned in this state of it, and to such other
parts of the bill now before them, as we shall apprehend ourselves to be concerned
in interest to object to, either on our own account, or in the behalf of our corres-
pondents and friends, the Old British subjects of the crown now residing in the
said province. And we have a firm reliance on the wisdom and justice of this
honourable house, the representatives of the Commons of Great-Britain, for a
satisfactory determination upon al the matters contained in this case, and upon the
other points which may bc submitted to their consideration by our counsel at their
bar, and for the protection of our rights and liberties, as British subjects, who have
acted under the sanction of his majesty's royal proclamation above-mentioned.
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XXVIll

LORD MANSFIELD'S JUDGEMENT IN CAMPBELL v. HALL, 17741

[Trans.: Shortt and Doughty.]
The case of the Island of Grenada; in relation to the payment of four and

one-half in the hundred of goods imported therefrom; between Alexander
Camipbell, Esq., Plaintiff, and Wm. Hall, Esq., Defendant, in the Court of
Kýing's-Bench, before Lord Chief-Justice Mansfield: 15 George III, A.D. 1774.

November 28.
The unanimous judgment of the Court was this day given by Lord Mansfield,

as follows:
This is an action brought by the plaintiff, Alexander Campbell, who is a

natural-born subject of Great Britain, and who, upon the third of May, 1763,
purchased lands in the island of Grenada; and it is brought against the defendant,
William Hall, who was collector for His Majesty at the time of levying the im-
posts, and of the action brought, of a duty of four and a half per cent. upon goods
e'ported from the island of Grenada. The action is to recover a sum of money,
which was levied by the defendant and paid by the plaintiff, as for this duty of
four and a half per -cent. upon sugars, which were exported from the island
of Grenada, from the estate and by the consignment of the plaintiff.

The action is an action for money had and received; and it is brought upon
this ground, namely, that the money was paid to the defendant without con-
sideration, the duty for which he received it not having been imposed by lawful
or sufficient authority to warrant the same.

And it is stated in the special verdict that the money is not paid over, but
continues in-the defendant's hands, by consent of the Attorney-General, for His
Majesty, in order that the question may be tried.

The special verdict states Grenada to have been conquered by the British arms
from the French King in 1762; that the island was ceded by capitulation; and
that the capitulation upon which it surrendered was by reference to the capitula-
tion upon which the island of Martinico had been surrendered on the 7th of
February, 1762.

The special verdict then states some articles of that capitulation, particularly
the fifth, which grants that Grenada should continue to be governed by its own
laws till His Majesty's pleasure be known. It next states the sixth article, where,
to a demand of the inhabitants of Grenada requiring that they, as also the reli-
gious orders of both sexes, should be naintained in the property of their effects,
moveable and immoveable, of what nature soever, and that they should be
preserved in their privileges, riglits, honours, and exemptions, the answer is that
the inhabitants, being subjects of Great Britain, will enjoy their properties and
the same privileges as in the other His Majesty's Leeward Islands.

Then it states another article of the capitulation, namely, the 7th article, by
which they demand that they shall pay no other duties than what they before
paid to the French King; that the capitation tax shall be the same, and that the
expenses of the courts of justice, and of the administration of government shoild
be paid out of the King's demesne: in answer to which they are referred to the
answer I have stated, as given in the foregoing article; that is, being subjects
they will be entitled in like manner as the other His Majesty's subjects in the
British Leeward Islands.

The next thing stated in the special verdict is the treaty of peace signed on the
10th of February, 1763; and it states the part of the treaty of peace by which
the island of Grenada is ceded, and other articles which are not material.

The next material instrument which they state is a proclamation under the
Great Seal, bearing date the 7th of October, 1763, reciting thus:

"Whereas it will greatly contribute to the settling of our said islands of which
"Grenada is one, that they be informed of our love and paternal care for the
"liberties and rights of those who are, or shall be inhabitants thereof; we have
"thought fit to publish and declare by this our proclamation, that we have by
"our letters patent under our Great Seal of Great Britain, whereby our said

This judgement lias been printed in full because (a) it provides contemporary legal opinion regard-
ing the laws of a conquered country, and (b) because it establishes the legal position of the Proclamation
of 1763 (No. VII).
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"Goverrments are constituted, given express power and direction to our gover-
"nors of our said colonies respectively, that so soon as the state and circumstances
"of Vie said colonies will admit thereof, they shall, with the advice and consent
"of our said council, call and summon general assemblies, in such manner and
"form as is used in the other colonies under our immediate government. And we
"have also given power to the said governors, with the advice and consent of our
"said council and assembly of representatives as aforesaid, to make, constitute,
"and ordain laws, statutes, and ordinances for the public peace, welfare and good
"governrment of our said colonies and the inhabitants thereof, as near as may be
"agreeable to the laws of England, and under such regulations and restrictions
"as are used in our other colonies."

Then follow letters patent under the Great Seal, or rather a proclamation of
the 20th of March, 1764, whereby the King recites, that he had ordered a survey
and division of the ceded islands, as an invitation to all purchasers to corne and
purchase upon certain terms and conditions specified in that proclamation.

'hie next instrument stated in the verdict is the letters patent bearing date the
9th of April, 1764. In tiese letters there is a commission appointing General
Melville Governor of the island of Grenada, with power to summon an assembly
as soon as the situation and circumstances of the island would admit; and to make
laws in all the usual forns with reference to the manner of the other assemblies
of the King's Provinces in America.

The Governor arrived in Grenada on the 14th of December, 1764; before the
end of 1765, the particular day not stated, an assembly actually met; but before
the arrival of the Governor at Grenada, indeed, before his Commission, and
before his departure from London, there is another instrument upon the validity
of which the whole question turns, which instrument contains letters patent
under the Great Scal, bearing date the 20th of July, 1764, and reciting that in
Barbadoes, and in all the British Leeward islands, a duty of four and a half per
cent. was paid upon goods exported; and reciting further:

"Whereas it is reasonable and expedient, and of importance to our other
"sugar islands, that the like duties should take place in our said island of
"Grenada; we have thought fit, and our royal will and pleasure is, and we do
"hereby, by virtue of our prerogative Royal, order, direct, and appoint that an
"impost or customs of four and a half per cent. in specie, shall, from and after
"the 29th day of September next ensuing the date of these presents be raised
"and paid to us, our heirs and successors, for and upon all dead commodities of
"the growth or produce of our said island of Grenada that shall be shipped off
"from the same, in lieu of all customs and impost duties hitherto collected upon
"goods imported and exported into and out of the said island, under the authority
"of his Most Christian Majesty, and that the same shall be collected, &c.";

The jury find that in fact such duty of four and a lialf per cent. is paid to his
Majesty in all the British Leeward islands. And they find several Acts of Assembly
which are relative to the several islands, and which I shall not state, as they are
public, and every gentleman may have access to them.

These letters patent of the 20th of July, 1764, with what I stated in the
opening, are all that is material in this special verdict.

Upon the whole of the case this general question arises, being the substance
of what is subnitted to the Court by the verdict: "Whether these letters patent
of the 20th of July, 1764, are good and valid to abrogate the French duties, and
in lieu thereof to impose this duty of four and a half per cent., which is paid by
all the Leeward islands subject to his Majesty."

That the letters are void has been contended at the bar, upon two points:
(1) That although they had been made before the Proclamation of the 7th of
October, 1763, the King by his prerogative could not have imposed them; and
(2) that, althougli the King had sufficient authority before the 7th of October,
1763, lie had divested himself of that authority by the Proclamation of that date.

A great deal has been said, and authorities have been cited relative to proposi-
tions in which both sides exactly agree, or which are too clear to be denied. The
stating of these will lead us to the solution of the first point.

I will state the propositions at large:
1. A country conquered by the British arms becomes a dominion of the King

in the righît of his crown, and therefore necessarily subject to the legislative power
of the Parliament of Great Britain.

2. 'lie conquered inhabitants once received into the conqueror's protection
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become subjects; and are universally to be considered in that light, not as enemies
or aliens.

3. Articles of capitulation, upon whicli the country is surrendered and treaties
of peace by which it is ceded, are sacred and inviolate, according to their true
intent and meaning.

4. The law and legislation of every dominion equally affects all persons and
property within the limits thereof, and is the true rule for the decision of ail
questions which arise there. Whoever purchases, sues or lives there, puts him-
self under the laws of the place, and in the situation of its inhabitants. An
Englishman in Ireland, Minorca, the Isle of Man or the Plantations, lias no
privilege distinct from the natives while he continues there.

5. The laws of a conquered country continue in force until they are altered by
the conqueror. The'justice and antiquity of this maxim are incontrovertible;
and the absurd exception as to pagans mentioned in Calvin's case, shows the
universality and antiquity of the maxim. That exception could not exist before
the Christian era, and in ail probability arose from the mad enthusiasm of the
Crusades. In the present case the capitulation expressly provides and agrees
that they shall continue to be governed by their own laws, until his Majesty's
pleasure be further known.

6. If the King has power (and when I say "the King," I mean in this case
"the King without the concurrence of Parliament") to alter the old and to make
new laws for a conquered country-this being a power subordinate to his own
authority as a part of the supreme legislature and parliament-he can make none
which are contrary to fundamental principles he cannot exempt an inhabitant
from the laws of trade, or the authority of Parliament, or give his privileges
exclusive of his other subjects; and so in many other instances that might be put.

The present Proclamation is an Act of this subordinate legislative power. If
it liad been made before the 7th of October, 1763, it would have been made
on the most reasonable and equitable grounds, putting the island of Grenada
as to duties on the same footing as the other islands.

If Grenada paid more duties, the injury would have been to her; if less, it
must have been detrimental to the other islands; nay, it would have been carry-
ing the capitulation into execution, which gave the people of Grenada hopes that
if any new duties were laid on, their condition would be the same as that of the
other Leeward islands.

The only question which remains on this first point then, is, whether the
King of himself had power to make such a change between the 10th of February,
1763, the day the treaty was signed, and the 7th of October, 1763.

Taking the above propositions to be granted, lie has a legislative power over
e conquered country, limited to him by the constitution, and subordinate to
the constitution and parliament. It is left by the constitution to the King's
authority to grant or refuse a capitulation. If lie refuses, and puts the inhabitants
to the sword, or exterminates them, ahl the lands belong to him; and if he plants
a colony, the new settlers share the land between them, subject to the prerogative
of the conqueror. If he receives the inhabitants under his protection and grants
them their property, he has power to fix such terms and conditions as he thinks
proper. He is entrusted with making peace at his discretion; and he may retain
the conquest, or yield it up, on such condition as he pleases. These powers no
man ever disputed, neither has it hitherto been controverted that the King might

'change part or the whole of the law or political form of government of a con-
quered nation.

To go into the history of conquests made by the crown of England.
The alteration of the laws of Ireland has been much discussed by lawyers and

writers of great fame at different periods of time; but no man ever said the change
was made by the parliament of England; no man, unless perhaps Mr. Molyneux,
ever said the King could not do it. The fact, in truth, after, all the researches
that have been made, comes out clearly to be as laid down by Lord Chief Justice
Vaughan, that Ireland received the laws of England by the charters and com-
mands of Henry II., King John, Henry III., and he adds an et celera to take in
Edward I., and the successors of the princes named. That the charter of 12 King
John was by assent of a parliament of Ireland, he shows clearly to be a mistake.
Whenever the first parliament was called in Ireland, that change in their con-
stitution was without an act of the parliament of England, and therefore must
have been derived from the King.
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Mr. Barrington is well warranted in saying that the 12th of Edward I., called

the " Statute of Wales," is certainly no more than a regulation made by the King
as conqueror, for the government of the country, which, the preamble says, was
then totally subdued; and, lowever for purposes of policy lie might think fit
to claim it as a flef appertaining to the realm of England, lie could never think
himself entitled to make laws without assent of parliament to bind the subjects
of any part of the realm. Therefore as he did make laws for Wales without assent,
of parliament, the clear consequence is that he governed it as a conquest: which
was his title in fact, and the feudal riglit was but a fiction.

Berwick, after the conquest of it, was governed by charters from the crown,
till the reign of James I., without interposition of parliament.

Whatever changes were made in the laws of Gascony, Guyenne, and Calais
must have been under the King's authority; if by act of parliament, that act
would be extant, for they were conquered in the reign of King Edward III.;
and all the acts from that reign to the present time are extant; and in some acts
of parliament there are commercial regulations relative to each of the conquests
which I have named; none making any change in their constitution and laws,
and particularly with regard to Calais, which is alluded to as if its laws were
considered as given by the Crown. Yet as to Calais, there was a great change
made in the constitution: for the inhabitants were summoned by writ to send
burgesses to the English parliament; and, as this was not by act of parliament, it
must have been by the sole act of the King.

Besides the garrison there are inhabitants, property, and trade at Gibraltar;
the King, ever since that conquest, lias from time to time made orders and
regulations suitable to the condition of those who live, trade, or enjoy property
in a garrison town.

Mr. Attorney-General lias alluded to a variety of instances, several within
these twenty years, in which the King lias exercised legislation over Minorca.
In Minorca, it lias appeared lately, there are and have been for years back a great
many inhabitants of worth and a great trade carried on. If the King does it
there as coming in the place of the King of Spain, because their old constitution
continues (which by the by is another proof that the constitution of England
does not necessarily follow a conquest by the King of England) the same argu-
ment applies here; for before the 7th of October, 1763, the constitution of Grenada
continued, and the King stood in the place of their former sovereign.

After the conquest of New York, in which most of the old Dutch inhabitants
remained, King Charles II. changed its constitution and political form of govern-
ment, and granted it to the Duke of York, to hold from his crown under all the
regulations contained in the letters patent.

It is not to be wondered that an adjudged case in point is not to be found;
no dispute ever was stairLed before upon the King's legislative right over a con-
quest; it never was denied in a court of law or equity in Westminster-hall,
never was questioned in parliament. Lord Coke's report of the arguments and
resolutions of the judges in Calvin's case lays iA down as clear (and that strange
extrajudicial opinion, as to a conquest from a pagan country, will not make
reason not to be reason, and law not to be law as to the rest). The book says, that
"if a King"-1 omit the distinction between a Christain and an infidel kingdom,
which as to this purpose is wholly groundless, and most deservedly exploded-
" If a King comes to a kingdon by conquest, he may, at his pleasure, alter and
change the laws of that kingdom; but, until lie doth make an alteration of those
laws the ancient laws of that kingdom remain; but if a King lath a kingdom
by title of descent, then, seeing that by the laws of that kingdom lie doth inherit
the kingdom, he cannot change those laws of himself without consent of parlia-
ment." It is plain that ho speaks of his own country where there is a parliament.
Also, "if a King hath a kingdom by conquest, as King Henry the Second had
Ireland, after King John had given to them, being under his obedience and sub-
jection, the laws of England for the government of that country, no succeeding
King could alter the same without parliament." Which is very just, and it
necessarily includes that King John himself could not alter the grant of the laws
of England.

Besides this, the authority of two great names has been cited, who took the
proposition for granted. And though opinions of counsel, whether acting officially
in à public charge or in private, are not properly authority on which to found
a decision, yet I cite thein;-not to establish so clear a point, but to shew that
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when it has been matter of legal enquiry, the answer it has received, by gentle-
men of eminent character and abilities in the profession, has been immediate
and without hesitation, and conformable to these principles. In 1722, the
assembly of Jamaica refusing the usual supplies, it was referred to Sir Philip
Yorke, and Sir Clement Wearg, what was to be done if they should persist in this
refusal. Their answer is-" If Jamaica was still to be considered as a conquered
island, the King had a right to levy taxes upon the inhabitants; but, if it was to
be considered in the same light as the other colonies, no tax could be imposed
upon the inhabitants, but by an assembly of the island, or by an act of parlia-
ment." The distinction in law between a conquered country and a rplony they
lield to be clear and indisputable; whether, as to the case before them of Jamaica,
that island remained a conquest or was made a colony, they had not examined.
I have, upon former occasions, traced the constitution of Jamaica as far as there
are books or papers in the offices; I cannot find that any Spaniard remained
upon the island so late as the Restoration; if any, they were very few. A gentle-
man to whom I put the question on one of the arguments in this cause, said lie
knew of no Spanish names among the white inhabitants of Jamaica; but there
were amongst the negroes. The King, I mean Charles the Second, after the
Restoration invited settlers by proclamation, promising them his protection. le
made grants of land. He appointed at first a governor and council only; after-
wards lie granted a commission to the governor to cali an assembly. The con-
stitution of every province immediately under the King has arisen in the saie
manner; not by the grants, but by commissions, to call assemblies. And Lhere-
fore, all the Spaniards having lef t the island, or having been killed or driven out
of it, Jamaica from the first settling was an English colony, who under the
authority of the King planted a vacant island, belonging to him in right of his-
crown; like the cases of the islands of St. Helena and St. John, mentioned by
Mr. Attorney-General.

A maxim of constitutional law, as declared by all the judges in Calvin's case,
and which two such men in modern times as Sir Philip Yorke and Sir Clement
Wearg took for granted, will acquire some authority, even if there were anything
which otherwise made it doubtful; but on the contrary no book, no saying of
a judge, no, not even an opinion of any counsel public or private, has been cited;
no instance is to be found in any period of our history where it was ever ques-
tioned.

The counsel for the plaintiff undoubtedly labored this point from a difflidence
of what might be our opinion on the second question. But upon the second point,
after full consideration, we are of opinion that before the letters patent of the
20th of July, 1764, the King had precluded himself from an exercise of the legis-
lative authority which lie liad before by virtue of his prerogative over the island
of Grenada.

The first and material instrument is the proclamation of the 7th of October,
1763. See what it is that the King there says, and with what view lie says it;
how and to what lie engages himself and pledges his word: "Whereas it will
greatly contribute to the speedy settling our said new governments, that our
loving subjects should be informed of our paternal care for the security of the
liberty and properties of those who are, and shall become, inhabitants thereof;
we have thought fit to publish and declare by this our proclamation, that we
have in the letters patent under our Great Seal of Great Britain, by which the
said governments are constituted, given express power and direction to our
governors of our said colonies respectively, that, so soon as the state and cir-
cumstances of the said colonies will admit thereof, they shall, with the advice
and consent of the members of our council, summon and call general assemblies"
(and then follow the directions for that purpose). And to what end? " To make,
constitute, and ordain laws, statutes, and ordinances for the public peace, wel-
fare, and good government of our said colonies," of which this Grenada is one,
"and of the people and inhabitants thereof, as near as may be agreeable to the
laws of England." With what view is the promise given? To invite settlers; to
invite subjects. Why? The reason is given. They may think their liberties and
properties more secure when they have a legislative assembly than under a gover-
nor and council only. The governor and council depending on the King, lie can
recall them at pleasure, and give a new frame to the constitution; but not so of
the other, which has a negative on those parts of the legislature which depend on
the King. Therefore that assurance is given them for the security of their liberty
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and propertics, and with a view to invite them to go and settle there after this
proclamation that assured them of the constitution under which they were to
live.

The next act is of the 26th of March, 1764, which, the constitution having been
established by proclamation, invites further such as shall be disposed to come
and purchase, to live under the constitution. It states certain terms and condi-
tions on which the allotments vere to be taken, established with a view to
permanent colonization and the increase and cultivation of the new settlement.
For further confirmation of all this, on the 9tl of April, 1764, three months before
the impost in question was imposed, there is an actual commission to Governor
Melville, to call an assembly as soon as the state and circumstances of the island
should admit.-You will observe in the proclamation there is no legislature
reserved to be exercised by the King, or by the governor and council under his
authority, or in any other method or manner, until the assembly should be called:
the promise imports the contrary; for whatever construction is to be put upon it,
(which perhaps it may be somewhat difficult to pursue through all the cases to
which it may be applied) it apparently considers laws then in being in the island,
and to be administered by courts of justice; not an imposition of legislative
authority between the time of the promise and of calling the assembly. It does
not appear from the special verdict wlhen the first assembly was called; it must
have been in about a year at farthest from the governor's arrival, for the jury
find lie arrived in December, 1764, and that an assembly was held about the
latter end of the year 1765. So that there appears to have been nothing in the
state and circumstances of the island to prevent calling an assembly.

We therefore think that, by the two proclamations and the commission to
Governor Melville, the King had immediately and irrevocably granted to all who
were or should become inhabitants, or who had or should have property, in the
island of Grenada-in general to all whom it might concern-that the subordi-
nate legislation over the island should be exercised by an assembly, with the
consent of the governor and council, in like manner as in the other provinces
under the King.

Therefore, though the right of the King to have levied taxes on a conquered
country, subject to him in right of his crown, was good, and the duty reasonable,
equitable, and expedient, and, according to the finding of the verdict, paid in
Barbadoes and all the other Leeward islands; yet by the inadvertency of the
King's servants in the order in which the several instruments passed the office
(for the patent of the 20th of July, 1764, for raising the impost stated, should
have been first), the order is inverted, and the last we think contrary to and a
violation of the first, and therefore void. How proper soever the thing may be
respecting the object of these letters patent of the 26th of July, 1764, it can only
now be done, to use the words of Sir Philip Yorke and Sir Clement Wearg, "by
the assembly of the island, or by an act of the Parliament of Great Britain.."

The consequence is, judgment must be given for the plaintiff.

XXIX

DEBATES IN THE BRITISH PARLIAMENT ON THE QUEBEC
ACT, 17741

[Trans.: Wright, Cavendish's Debales on the Quebec Bill (London, 1839).]

Lord Norilh.-The honourable gentleman next demands of us, will you extend
into those countries the free exercise of the Romish religion ? Upon my word, Sir,
I do not sec that this bill extends it further than the ancient limits of Canada;

Il The Quebec act was introduced in the house of lords on May 2, 1774, by Lord Dartmouth,
president of the board of trade and plantations. It passed without opposition on May 17. In the house
of commons it was debated fromu May 26 to June 13. During these debates several witnesses were
examined, including Carleton, Chief Justice ey and Masères, and some minor amendments were
made.

The debate in the house of commons, was begun by Thomas Townshend (afterwards viscount
Sydney), who accused the government of lukewarmness and delay in relation to Canadian affairs.
Lord N orth defended the ncasure through all its stages until it passed the house of commons on June
13 by a majority of twenty-six in a house of seventy-six. It was finally passed in the house of lords on
June 16, by a majority of nineteen in a house of thirty-three, and received the royal assent on June 22.
Lord Chatham opposed the bill in a violent speech, of which only an outline has been preserved. (See
No. XXX.)
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but if it should do so, the country to which it is extended is the habitation of
bears and beavers; and all these regulations, which only tend to protect the
trader, as far as they can protect him, undoubtedly cannot be considered oppres-
sive to any of the inhabitants of that part of the world; who are very few, except
about the coast, and at present in a very disorderly and ungovernable condition.
The general purpose is undoubtedly to give a legislature to that country. It was
very much, I believe, the desire of every person, if it were possible, to give it the
best kind of legislature; but can a better legislature be given than that of a gover-
nor and council? The honourable gentleman dislikes the omitting the assembly;
but the assembly cannot be granted, seeing that it must be composed of Canadian
Roman Catholic subjects, otherwise it would be oppressive. The bulk of the
inhabitants are Rornfan Catholics, and to subject them to an assembly composed
of a few British subjects would be a great hardship. Being, therefore, under
the necessity of not appointing an assembly, this is the only legislature you can
give the Canadians, and it is the one under which they live at present. The gover-
nor and council really have been the legislature there ever since our conquest of
iL, and it is now put under some regulation. Hitherto, France has conducted the
business-that is all the difference; if we do nothing, it must remain in the hands
of the governor and council. The question is, whether, so regulated, this is not
better. All the other colonies have been governed by a governor and council; it
is not, therefore, so tQtally anomalous. The honourable gentleman objects to the
want of a quorum. It is only giving full notice to all whose duty it is to attend,
and when they do attend, things are to be decided by the majority, as in all other
assemblies.

Now, Sir, with regard to giving French law-if gentlemen will remember, the
most material part of the crirninal law is to be according to English law. The
civil law 1 of Canada certainly is to be the French law; but, Sir, I understand the
establishing of these laws to be given as the basis upon which the governor and
legislative council are to set out. Sir, you would not send the governor and council
to choose their own constitution-to choose their own laws entirely. You must
tell them from what laws they are to take their departure. It has been thought
better calculated to secure the happiness of Canadians, and more beneficial for
all who live in the country, that they should have the civil law of Canada, and
not that of England. If the Canadian civil law is incompatible with the present
condition and wishes of the colony, the governor and council will have power to
alter it. But there must be a general basis; there must be a law established,
ready to be amended and altered as occasions shall arise, and as the circumstances
of the colony shall require. It has been the opinion of very many able lawyers,
that the best way to establish the happiness of the inhabitants is to give them
their own laws, as far as relates to their own possessions. Their possessions were
marked out to them at the time of the treaty; to give them those possessions
without giving them laws to maintain those possessions, would not be very wise.
The French law may be worse than the English, but the particular portions for
which we have the highest value ourselves, are a part of our political law, and a
part of our criminal law. These may be acted on in Canada, seeing that the
criminal law has been submitted to for nine years, and is, I dare say, approved
of by the Canadians, because it is a more refined and a more merciful law than the
law of France.

As to the free exercise of their religion, it likewise is no more than what is
confirmed to thei by the treaty, as far as the laws of Great Britain can confirm
it. Now, there is no doubt that the laws of Great Britain do permit the very full
and free exercise of any religion, different from that of the church of England,
in any of the colonies. Our penal laws do not extend to the colonies; therefore,
I apprehend, that we ought not to extend them to Canada. Whether it is con-
venient to continue or to abolish the bishop's jurisdiction, is another question.
I cannot conceive that his presence is essential to the free exercise of religion;
but I am sure that no bishop will be there under papal authority, because he will
sec that Great Britain will not permit any papal authority whatever in the
country. It is expressly forbidden in the Act of Supremacy.

I dare say, Sir, I have not given an answer to many of the questions put to me
by the honourable gentleman; nor do I recollect whether I have explained what
I take to be the purpose of the present bill. It certainly gives to the Canadians

The Coutune de Paris codified in 1510 and introduced into Canada in 1664. A detailed report on the
civil law in force in Freiich Canada was drawn up at Carleton's request and published in London in 1772.
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many of their laws and customs; which laws and customs can be safely given to
thcm. If alteration in those laws and customs should be deemed necessary, there
is a legislature established, which will be ready to make those alterations. In
a general plan of government, it is not possible to enter into a detail of what is
proper, or what is improper, in Canada: it must be left to the legislature on the
spot to consider all their wants and diffliculties. The present bill will give laws,
the principal laws, from which the legislature ought to take their departure-
criminal law, civil law, political law. That is the purpose of the bill. It has
appeared to be the best plan that could at present be devised; and it requires and
deserves the immediate attention of the House. The honourable gentleman asks
why, before it was introduced into the House of Lords immediately after Easter,
full notice was not given, that it would come down here? Sir, we are not to
blame for the omission: there is, however, abundance of time to go through the
bill, to correct, to approve, or to amend it. His Majesty's message recommended
Parliament to take up the subject: and as soon as it was in a fit state to be laid
before the other House, I am confident the noble lord brought it forward.

Sir, the honourable gentleman proposes to limit the bill in point of time. That
will be a proposition for the committee to consider: it is not now proper to be
enterlained. If you mean to have the bill exist even but for a year, you will read
it now a second time. The question of duration is a question that will come on
hereafter; it is not a proper one for the present moment. i own I shall not be for
a limitation, and I shall be ready to submit my reasons; but if the committee
should think proper to alter it, I must acquiesce, rather than leave the Canadians
wvithout any legislature at all. Better far to give them some legislature, than leave
tlem for thrce or four years in their present situation.

The honourable gentleman put a question to me concerning a revocation of the
judges' commissions. Certainly, there can be no intention to remove any of those
ollicers who are now there. It is a happy circumstance for this country, that
gentlemen of their merit should have been willing to go and establislh themselves
tLere. It is a happy circumstance for the Canadians, that they are there estab-
lished: but as the form of the courts of justice is not agreeable to the practice in
England, it must be altered; whicli will make a revocation of their commissions
necessary. I dare say, and I am sure I hope, they will be given to the same indi-
viduals, who have exercised their functions so honestly. Nothing, I am confident,
will stand in the way of it, but the wishes of the gentlemen themselves. I have
not heard that any of them desire to quit their situations; and it most assuredly
is neither the interest of his Majesty, nor that of his subjects, to desire them to
quit the posts they so onourably hold. . ... .

Mr. Dunning-Sir, the bill is as extensive as any bill that was ever offered to
the consideration of Parliament. Its direct object is to take from a large number
of the King's subjects that constitution which was given to thern ten years ago;
to take that constitution from them, and to give them another in the place of it.
Have, Sir, those subjects expressed a wish to part with what lias been given
them? Have they expressed a wish to have the one whiclh is to be given in the
place of it? I apprehend no such wish has been communicated to this House;
and if any servant of government in that country has sent home a representation
to that effect, such representation is equally unknown to me, and I apprehend to
the rest of the nembers of this House; but if any such representation is intended
to be made, I should wish this House to be acquainted with it. . . .

However, let us sec, Sir, what is the form of government, for the sake of whichî
this bill is to be supported. The form of government is this. The Roman Catholie
religion is established by law. All the arguments urged by the noble lord, tending
to shew that, de jure, the Roman Catholics are entitled to a full toleration, I
admit to be well founded in law; but does that imply, that the same toleration
should be given to them every where? Upon the last part of the case, different
gentlemen may entertain different opinions. My opinion of toleration is, that
nothing can be more impolitic than to give establishment to that religion which
is not the religion of our own country. Among the circumstances that unite
countries, or divide countries, a difference in religion has ever been thought to
be the principal and leading one. The Catholie religion unites France, but divides
England. Without going further into the subject, it suffices for me to say, that the
religion of England seems to be preferable to the religion of France, if your object
is to make this an English colony. When one sees that the Roman Catholic
religion is established by law, and that the same law does not establish the
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Protestant religion, the people are, of course, at liberty to choose which they like.
Permission is given to the governor, to do what he will with the Protestant
religion; and this, to those who are gone there in pursuance of the proclamation,
may give encouragement; but the bill gives thern none. Are we, thon to establish
the Boman Catholic religion, and tolerate the Protestant religion? I conceive so;
for this distinction is founded in the terms of the bill.

The noble lord says, the free exorcise of religion was promised by the treaty
of peace-was promised by the proclamation. Does the noble lord say, that this
bill gives them nothing more? If the noble lord will do me the favour of casting
his eye a little down the same page, he will see that the clergy of the Roman
Catholic religion are reinstated in all their accustomed rights and dues. What,
Sir, are those accustomed riglts and dues? I wish some gentleman would do the
louse the favour to inform them, what is the extent of the rights and dues of the
Roman Catholic clergy. I take leave to suppose that, under the denomination of
Catholic clergy, the bishop's rights and dues are included. The noble lord says,
there is no papal jurisdiction. I wish to be told, what is the authority by which
he becomes a bishop? I know he becomes such by consecration in France; but,
in order to qualify him for this present office, the noble lord will be so good as to
tell us -what the act appoints. Ve shall then be able to judge how far ho considers
hirnself of papal constitution, or instituted by government. Sure I am, if he is
allowed to exorcise this right, he will be found to insist upon it.

But, Sir, the religion of the country is only one of the various objects which
this bill professes to regulate and establish, throughout this vast extent of terri-
tory. The bill provides, that the laws of Canada are to be in future the laws of the
country. As the bill first stood in the other House of Parliament, it was not
expressed whether the laws were to be those of Canada or England. The clause
stood, with the omission of those words; but Canada is now inserted, and all
persons are henceforward to be subject to that law. As to all their civil rights,
the noble lord has informed us, that the criminal law of England is to be preserved
by this bill, agreeably to the proclamation. But, Sir, is the criminal law alone
that on which we pride and value ourselves? Have we no civil law, on which we
pride and value ourselves? Is there nothing at all in the constitution of England
worth priding and valuing ourselves upon, but the mode of trying criminals? Is
that the single circumstance that makes the English constitution valuable? This
is new language to me. If that is the idea of the noble lord, I wish him joy of it;
but, to do him justice, I believe he did not mean to be so understood, in the large-
ness of the phrase. Whoever may think the criminal laws are alone the valuable
)art of this constitution, I beg Teave to say, that the civil distribution of justice
in this country is, in my apprehension, its pride, its boast, and its glory; and that
iL is among the most valuable rights that any country can enjoy. To my appre-
liension, the trial by jury is the best adapted for the investigation of truth-for
the establishing of truth-for the distributing equal justice-of any measure of
which the annals of history have furnished us with any intelligence. Young, Sir,
as I am in my profession, I am old enough to remember,-and it will for ever
dwell in my recollection, unless driven out by the principle which the noble lord
has endeavoured to establish-I am old enough to remember to have heard, that
the institution of juries began at a time, and was adapted to a state of things and
persons, very different from the present. To find out the time, it is necessary to
contrast it with the trial by ordeal and the trial by battle. Will this earlier
principle be avowed now to be the principle of the King's lawyers in this House,
or the other House, or in any house?

.. . . This proposed constitution for Canada does this: it denies to English sub-
jects the English birthright, trial by jury, Sir, the most valuable of their civil
rights is taken from them by this bill. The honourable gentleman near me
observes, that the Habeas Corpus is among those civil rights. Is that among the
laws of Canada ?-I do not know what they are. I cannot put questions. I
cannot sec any man here who would be warranted in giving me an answer, if
I did ask questions about those unknown laws of Canada. We know, however,
so much of them as to know that they are adopted from France. The Canadians
brought them from France; and is it not among those laws, that-the governor
rnay issue a lettre de cachet to send away whom he pleases, to shut up whom he
pleases? I know lettres de cachet are issued against persons not charged of any
crime; not even suspected of any: sorne reasons have, notwithstanding, operated
to make a man invisible for a time. This law of France I take to be transplanted

i
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to Canada by this bill. By the laws of England, a man may find his remedy: the
laws of Habeas Corpus are among the laws of England: they existed at common
law: in some instances, they are made more beneficial by the statute law. But
when the laws of Canada are looked to in order to furnish redress, the same laws
will, of course, refuse any redress. Is this a trifle, to leave the people of Canada
in a situation, which any man who hears me would shudder to be left in himself ?
Whether this legislative council has authority to add to the number of those
laws-whether those laws are the groundwork, as the noble lord says, in con-
formity with which, according to the plan sent to them, this legislative council is
expected to make new laws, in the spirit and temper of the old ones-I trust that
those gentlemen who are now sending to Canada, to a district of this immense
extent, a constitution of this nature, will not be found to furnish arguments in
favour, either of abolishing the trial by jury, or of establishing the laws of France.

I see also, that this country is henceforward to be governed by a legislative
council, consisting of seventeen at least, and not more than twenty-three. The
governor may make and unmake his creatures, as they become fit tools for his
purpose. They will therefore at all times, while in their senses, be solicitous and
anxious in endeavouring to guard against incurring his displeasure. The minister
has nothing to do but issue his order: those individuals have nothing to do but
obey. He will find the inhabitants at his disposal; because the inhabitants who
are at his disposal are the creatures of the minister. In my apprehension, Sir, if
the King remained the sole legislator of the country, the condition of it would be
better than when the governor is put in his place to exercise that power.-(Here
Mr. Dunning paused a long time.)

I should have been sorry to have forgotten the avowed purpose of bringing in
this bill. It is no less than to exercise, by assuming, for the purpose of exercising
it, the dispensing power which, hitherto, is claimed only by the great pontiff, the
pope. We are to take his place; we are to regulate, model, dispense with the
King's conscience. The King, thirteen years ago, gave a constitution. The King,
upon that occasion, gave encouragement to future settlers. Though the King is
said to be the sole legislator, it is a strange inconsistency, that he should be
hampered by his own legislation. Some doubts have arisen upon this part of the
case, for want of looking forward; and the consequence is, when any temporary
inconvenience arises, then a breach of the King's promise-a breach of the King's
compact, is talked of: but is it fit, is it decent, that the Kings word should be
brought into question? But somebody else should do it for him! The King would
be thought to act an unbecoming part if, in violation of his promise, he were to
take from them their former constitution, and give them a different one; but
it is proper enought for Parliament to do that! Sir, how comes this to be so?
Have gentlemen a precedent to produce, to prove that it is proper for Parliament
to do it, and not proper for the King himself to do it? But is it not, at the same
time, fit that the promise should be kept? Ought you not, upon the principle of
strict justice, to make some provision for persons coming to the place upon
promise that the English laws should be continued, who find out that they have
got into a country governed by a despotism;-that they have got into a country
where the religion they carried with them has no establishment ?-that they
have got into a country where they are to wander throughout an immense
extent of territory, or to find their way back again as they can; which they will
do, when they consider the treatment they are to meet with if they remain there?

Sir, the bill professes ostensible good, but is pregnant with ostensible mischief.
It is not adopted or avowed by anybody, abroad or at home. All the answer the
honourable gentleman received to his question was, "this is a bill that came
from the House of Lords." If that circumstance alone is sufficient reason for
passing it, without any argument, to be sure the bill is so far entitled to the con-
currence of this House; but if something more like a reason is thought necessary,
I shall be glad to hear it; I shall be glad to have a ground to change my opinion.
Until then, Sir, I shall certainly give this bill a decided negative.

The Attorney-General [afterwards Lord Thurlow].- . . . With regard, Sir, to
the rest of the inconveniences: we have been told, that this bill proposes to take
from our fellow-subjects of Canada a constitution, which has already been given,
and to place them under a despotism, unfit to be established in any province
belonging to Great Britain. The articles mentioned in support of this assertion
are, the religion and civil law of the Canadians being established at Quebec, and
the political government formerly in Canada being continued there. I will say
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one word, if the House will indulge me, as to the taking away the right formerly
given. Canada was a country that had been held by the French for above two
hundred years before our conquest of it. It had been taken from the people of
France by the King of France, and put under his immediate government, for
above a hundred years before it was taken by our people. At the time of the
conquest, with 120,000 souls, if I recollect right, there were about one hundred
and fifty of those of the order of noblesse. The original form, not of the govern-
ment, that is not said, but the original form of civil justice, under which they lived
(using the word "civil" in the largest sense, for it took in both civil and criminal
law), was taken from them; but there was very little of the law contained in the
Parisian book carried over to the country. The reason is exceedingly obvious,
because, in the establishment of a country totally new, differing in all particulars
from the country of old France, it would have been the most enormous of all
cruelties to have carried over a law, from the meridian of Paris, in order to put
it into immediate execution in a raw, unformed province. So much as was carried
over appears to have received very considerable alteration from the legislature
which the King of France established there. The legislature consisted of the
governor and of the council, which they called the superior council, and in which the
intendant of police bore a principal part. Beyond the authority which he had as
a magistrate, and as the president of the council, he had great independent
authority in making laws of police; he had great independent authority in being
sole judge of all causes that related to the revenue; and under that establishment
the province remained for ninety or one hundred years, before it was taken by
the English. When it was taken, gentlemen will be so good as to recollect upon
what terms it was taken. Not only all the French who resided there had eighteen
months to remove, with all their moveable effects, and such as they could not
remove, they were enabled to sell; but it was expressly stipulated, that every
Canadian should have the full enjoyment of all his property, particularly the
religious orders of the Canadians, and that the free exercise of the Roman
Catholic religion should be continued. And the definitive treaty of peace, if you
examine it as far as it relates to Canada, by the cession of the late King of France
to the Crown of Great Britain, was made in favour of property; made in favour
of religion; made in favour of the several religious orders. In this situation it was,
that the Crown of this country was called upon to form a constitution for Canada:
yet, something has been thrown out, as if it was a favourite idea of certain men
of this country, that the Crown should be considered as the legislator of a country
newly conquered. I will not run through all the authorities, and all the arguments,
which are common-place upon the subject; but I have always considered the
English constitution, upon that point, to be this,-that what was conquered by
the arms of England acceded to the English sovereign, which is as much as to say,
to the King, Lords, and Commons of England. I have always understood, also,
that it was under the authority, and in conformity with the rule and measure of
law, that in every instance, through every period of English history, the King
has given to newly-conquered countries their constitution; subject to be corrected
by the joint interposition of the Kings, Lords, and Commons of this country; and
that such constitution might be reformed, by correcting the ill advice, if any ill
advice had been given, under which the King had acted, in giving them a consti-
tution, upon the event, and at the moment, of the conquest.

Then, Sir, the question occurs-upon the conquest of this country, what was
it incumbent to advise the King to do with respect to it? I have heard a great
deal of the history of the famous proclamation of 1763; which, though not an
act of Parliament, fares pretty much as ill as this proposed act appears to do;
for I think it meets with nobody to avow it. The proclamation certainly gave
no order whatever with respect to the constitution of Canada. It certainly, like-
wise, was not the finished composition of a very considerable and respectable
person, whom I will not name, but went unfinished from his hands, and remained
a good while unfinished in the hands of those to whom it was consigned after-
wards. It professed to take no care of the constitution of Canada; it states all the
acquisitions, both of the peopled countries and barren territories-the latter
being many hundred times larger than the former-which were made in the
course of the last war; and, speaking of them all in general, it declares to mankind,
that his Majesty thought proper to divide them into certain distinct and separate
governments; that it was in his Majesty's contemplation to give them a constitu-
tion, like that which had been given to the other colonies, as soon as the circum-
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stances of the colony would admit of it; and it promised to settlers, expressly to
invite them to settle, that, in the meantime, they should have the benefit of the

vaws of England. So ran the proclamation. Now, Sir, a proclamation conceived
in this general form and applied to countries the most distant, not in situation
only, but in history, character, and constitution, from each other, will scarcely,
I believe, be considered as a very well studied act of state, but as necessary imme-
diately after the conquest. But, however proper that might be with respect to
new parts of such acquisitions as were not peopled before, yet, if it is to be
considered according to that perverse construction of the letter of it; if it is to
be considered as creating an English constitution; if it is to be considered as
importing Englisli laws into a country already settled, and habitually governed
by other laws, I take it to be an act of the grossest and absurdest and cruellest
tyranny, that a conquering nation ever practised over a conquered country. Look
back, Sir, to every page of history, and I defy you to produce a single instance,
in which a conqueror went to take away from a conquered province, by one
rough stroke, the whole of their constitution, the whole of their laws under which
they lived, and to impose a new idea of right and wrong, of which they could not
discern the means or the end, but would find themselves at a loss, and be at an
expense greater than individuals could afford, in order to inform themselves
whether they were right or wrong.1 This was a sort of cruelty, which, I believe,
was never yet practised, and never ought to be. My notion, with regard to this
matter, I will venture to throw out as crude and general. To enter into the
subject fully, would require more discussion than the nature of such a debate as
this will admit of. My notion is, that it is a change of sovereignty. You acquired
a new country; you acquired a new people; but you do not state the right of
conquest, as giving you a right to goods and chattels. That would be slavery and
extreme misery. In order to make the acquisition either available or secure, this
seems to be the line that ought to be followed-you ought to change those laws
only which relate to the French sovereignty, and in their place substitute laws
which should relate to the new sovereign; but with respect to all other laws, all
other customs and institutions whatever, which are indifferent to the state of
subjects and sovereign, humanity, justice, and wisdom equally conspire to advise
you to leave them to the people just as they were. Their happiness depends upon
it; their allegiance to their new sovereign depends upon it. Sir, what happened
at the conquest? This proclamation being sent out in the manner mentioned,
was not addressed to the Canadians. If it be truc, that his Majesty may, accord-
ing to the principle of law, or pursuant to the history of the law, of this country,
universally and uniformly-(there is not an exception to the contrary)-give new
laws to the country, in what manner is that to be donc? By an instrument not
addressed to them? By an instrument, so far from adding anything to their laws,
not mentioning them? But, it is said, they generally did understand, that such
should be their constitution, without reference to them in particular. I wish
gentlemen would go back to the proclamation in 1763, and I would ask them
from what expression it is, that either the Canadians can discover or English
lawyers advance, that the laws of Canada were all absolutely repealed, and
that a new system of justice, as well as a new system of constitution, was by that
instrument introduced. Sir, the consequence of that proclamation was, that
commissions were granted to the governor, in the manner they were granted to
the governor of New York on a former occasion. The difference between the
establishment of New York and the establishment of Canada was, as the difTer-
ence of 1,700 and 120,000. It is truc, there was likewise a commission of admiralty
given in the English form; and a variety of other articles, known to antiquarians,
not known in Canada. There was also a commission of oyer and terminer. The
honourable and learned gentleman who spoke last made an objection to repealing
all the present existing commissions. I do not know whether it had occurred to
him to read the present existing commissions. If it had, I think he would not
hesitate much upon repealing them; because the general commissions. of oyer
and terminer, etc., are temporary. The other commissions are, one to the court
of King's Bench, and another to the court of Common Pleas. The commission to
the court of King's Bencli is to inquire, by the oath of good and lawful men of the
country, into all crimes, causes of actions, and upon issue; jumbling together
the criminal and civil jurisdiction of the country. They were framed, I believe, in
Canada, How they came to be so framed, I cannot imagine. The first thing dis-
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covered was, that they were impracticable; not only impracticable with respect
to the people, but impracticable vith respect to the commissions therselves.
The people were so ignorant, not only of the form of our law, but with respect to
personal actions, that it was totally impossible to execute them. If any dispute
arose, there was no instance of the Canadians resorting to the English courts of
justice; but they referred it among themselves, for among themselves only could
they find any idea of what they had been used to. I would ask any gentleman,
whether, if the thing had been done according to some men's opinions, they could
have afflicted any country with a greater curse, than an intricate system of laws,
which they could not understand the terms or meaning of ?

With regard to the criminal law of the country, in the first place, it is more
simple, in the next place it is more compulsory; so they did, in point of fact, find
their own way. The first thing that happened which I recollect in the history of
Quebec, was, that the grand jury desired to have all the accounts of the province
laid before them, and, in the next place, there were some very laudable, good
Protestants among them, who desired that the Popery laws should be carried
f ully into execution. They lodged a general presentment against all the inhabi-
tants of the colony for being Papists.

With regard to the civil laws, the whole was overturned. In their tenures, when
any man found himself wronged by the French laws, he went to an English
attorney, to know how to get it righted. If wronged by the English laws, lie was
told, that a proclamation was no law. The consequence was, that the King lost
all profit from tenures; and in many other articles, such as transmutation of
property, they were unwilling, because they had not the benefit of the English
laws, to pay any thing to the King.

The state of confusion the country was reduced to, and individuals were
reduced to, was beyond all manner of description. In this situation they remained
uncorrected during all this compass of time; and now the present bill is upbraided,
because it does not adopt a trial by jury, which necessarily includes the form of
English actions, in a case where it would be destructive to the peace and happi-
ness of the country. If it would make them happy, undoubtedly let us give them
English laws. If the English laws would be a prejudice to them, it would be
absurd tyranny and barbarity to carry over all the laws of this country, by which
they would lose the comfort of their property, and in some cases the possession
of it. As far as that goes, I consider it merely as a gift of the conqueror to the
conquered people, whom he does not mean to treat cruelly. The criminal law
stands as in England. I have observed many things exceedingly strong which
have, in my poor opinion, prejudiced the Canadians against the bill; but as to the
criminal law, it is certainly liable to none of the objections now urged.

The next article is with regard to religion. To take away religion is what
nobody wishes. What is to be substituted in the place of it? Why, a general
toleration, says my learned friend, without any kind of establishment; or if an
establishment, that of the church of England; or that the church of England
should at least go pari passu with the church of Rome. Taking it in either of
those views, I fairly own, I differ very much in opinion with regard to the
law of this country. By the first of Elizabeth, I take it that there is no
reason whatever, why the Roman Catholic religion should not have been exercised
in this country as well as in that; confining it entirely to that act, I know no
reason to the contrary. The 37th article of our religion speaks in such language,
that the poorest Roman Catholic, who had any sense, might use it just as much
as the warmest Protestant; for the language by the act, and article, is only this,
that no foreigner whatever should have any jurisdiction, power, or authority
within the realm: but there is nothing in the act to prevent a man believing the
infallibility of Popery, if he thinks proper to believe it. It may refer to any church
in the known world. I take the act of parliament to be purely declaratory of that
which is the law-of that which must be the law, in every sovereign state under
heaven. Then as to the right of the clergy to their dues; the right of the bishop
to his dues-these rights do not extend to his ecclesiastical functions ; they extend
only to that maintenance which he was possessed of before, and which -was small
enough before. In lieu of tithe, there was a thirteenth paid to the clergy. The
bishop has always lived in a seminary; the see -was not sufficient, in point of
effects, to maintain him: but observe in what manner his rights are reserved.
They are reserved to be exercised only with relation to such as choose to be
Catholies. Nobody is compelled to be a Catholic: they are rather invited not to
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be Catholics, by having an exemption held out to them. If that be the sufficient
performance of the stipulation in the treaty of peace, and if the country is ready
to accept of it eo nomine, gentlemen should inake no objection to it. It is the very
least that could bave been given either to humanity or justice; considering them
as having stipulated for that religion at the time. If I had had to prescribe what
was to be given them, I should, instead of stripping the Roman Catholics of their
religion, which was the religion of all temporal and all judicial authority, have
thought myself bound in conscience and humanity to have allowed the religion,
with one degree more of establishment, if it must be called establishment; I mean
with one degree more of maintenance than it had before.

The next objection is that which relates to the governor and council. I could
wish that those gentlemen who object to the legislature would be pleased to
substitute something in the place of it. I have never yet heard the Most sanguine
of those who desire to assimilate the government of Canada to the constitution
of Great Britain say, it is fit to give the Canadians a governor, council, and
assembly; but if it is not fit, what kind of government would you reserve for them,
preferable to the one chalked out by the bill before us? Do not let us amuse our-
selves with aggravating the possible consequences which may befall the wisest
constitution in the world. But how is it to be carried into execution? Why, by
drawing as many of the Canadians as it is possible to do with safety to the
sovereignty of Canada, into that assembly; by making it a somewhat better thing
than the form of their present constitution. At present, it consists of a governor
and council, with authority to make laws, which do not affect the life or limbs of
any person; in which every law that bas been thought necessary bas been brought
under a doubt, by the form in which the authority is conveyed; for if they are
enabled to make only such laws as do not affect the life or limbs of any person,
what law does not corne within one of these bounds? It is meant to give them
a more active constitution. It is confessed, on all hands, that this is essentially
necessary, and that it is impracticable to put it in the form which other gentle-
men seem to wish.

With regard to the question asked by the honourable gentleman, whether this
is to be a permanent constitution ?-whether it is wished there should be so
rough a form of government established in any English province whatever?-I
can only say, that unless the present government be not only objected to, but the
objection so stated as to point out some period of time in which it is fancied to be
right to create the assembly which is now confessed to be wrong, I do not sce
how it would be possible, with the fullest purpose of doing it, to assimilate that
constitution, in point of form, to this. But it is to be assimilated by a new clause,
to be added to the present bill! If you were to give them a very short duration
of time, every body knows that the same argument against assemblies would go
to the short time to be prefixed. If the idea were to make the law to last from
period to period, from three years to three years, is that the method of treating
the country ?-giving them no hopes of permanence? But if you do not fix the
time, they will not look upon this to be the constitution, nor be anxious to
assimilate with it! When gentlemen apply the word "assimilation" to religion,
to law, to civil laws, and to manners, I can easily conceive it is not an undesirable
object in policy, that they should be so far assimilated. To a certain degree, I can
conceive that the government of the country, under the present constitution, will
look upon it to be their duty to assimilate the people in language, manners, and
every other respect in which they can be expected to hold a more intimate con-
nexion. But when that assimilation is proposed to be carried into the law-form
of the constitution, I cannot conceive the form of the British constitution, as it
stands at present, proper for them. Upon this main principle, you ought to make
a repartition of the sovereignty of the country between the King and the people,
of whom 558 are to be elected a parliament. On this principle, the sovereignty
of this country was intended to reside, and does, in fact reside there. But do you
mean to vest the sovereignty of the province, either by repartition or otherwise,
in any other place than in the House of Lords and Commons of Great Britain?
Yet, if you follow your assimilating idea, you must do that. I only know that
none of the charters intended it. It is impossible for the King to have done it-
to have created the sovereign authority of governor, council, and assembly, in
any one of the provinces. In point of fact, they have considered themselves,
in more views than I wish to draw into debate, masters of the sovereign power. Is
their money to be applied to support the British empire? Are their forces to be
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2pplied to the support of the British empire? Are they content that the King,
Lords, and Commons of Great Britain shall be the judges of the drawing forth of
those forces, and the applying of that money to the protection of the British
empire? I think I drew a degree of attention and conviction, when I stated it as
an absurdity, that the sovereignty of the province should be divided between the
governor, council, and assembly; and to be sure it is a grossness,-it is making
two allied kingdoms, totally out of our power, to act as a federal union if they
please, and if they do not please, to act as an independent country-a federal
condition pretty near the condition of the states of Germany. If you do not like
that idea, in all the extent, in all the grossness of it, would you create a constitu-
tion in such a case which would make it, in fact, the very thing you deny in words ?

The next thing that has been said is, that Englishmen carry over their constitu-
tion along with them; and in that respect it is a hard measure to take from them
any of the English laws they carry over with them. I no more understand this
proposition, especially as applied to the present subject, than I do the former.
When the Crown of Great Britain makes a conquest of any foreign established
country, if it be true that it is an article of humanity and justice to leave
the country in possession of their laws, then, I say, if any English resort to the
country, they do not carry the several ideas of laws that are to prevail the
moment they go there: it would be just as wise to say, if an Englishman goes to
Guernsey, the laws of the city of London were carried over with him. To take
the laws as they stand has been allowed; to act according to those laws, and to
be bound by their coercion, is a natural consequence. In this view, I think the
bill has done nothing obnoxious. I have no speculative opinions. I would have
consulted the French habit to a much greater extent, if it had been for me to
have framed the law.

Colonel Barré.-. . . . Sir, the honourable and learned gentleman who spoke
last has thought proper to give a short, but very imperfect, and for aught I know,
a very incorrect, history of this proclamation. He says it was left in an office; it
was left a sketch, and that sketch was unfinished; it was left by one noble lord,
and taken up by another, who thought proper to make considerable additions to
it. The honourable and learned gentleman seems to be very much displeased
with this proclamation. He has reasoned against it in different parts, and stated
divers inconveniences in it. I cannot help observing, that the honourable and
learned gentleman seems to be more solicitous upon this occasion than the
conquered inhabitants of that country, and, in some measure, more than those
who have been the conquerors of it. This proclamation, Sir, gave a certain form
to the colony. It provided, that the inhabitants should have an assembly, as well
as all the other royal governments, as soon as possible. The proclamation held
out this language, that "until such assemblies could be called, all persons inhabit-
ing in, or resorting to, the said colonies, might confide in the royal protection for
the enjoyment of the benefit of the laws of England." Under this proclamation,
thus hield out as a solemn act to the people of that country, many Englishmen
went, and settled in the heart of Canada: but their rights, their privileges, were
not thought worthy of the honourable and learned gentleman's consideration;
he stood up only in defence of the Canadians: but there is a very considerable
number of men, no matter of what description-they may have been poor bank-
rupts, but they are English subjects, who have settled there under the faith of
this proclamation. The honourable and learned gentleman was not precise in
stating the limits of our colonies. He seemed unwilling for the House to think
that any one of the colonies, especially Pennsylvania and Virginia, had a right
to settle beyond the Endless Mountains; as if the honourable and learned gentle-
man could be ignorant of the fact that many thousands of English subjects are
established some hundred miles beyond the Endless Mountains, upon the very
spot which you are now going to make a part of this country of Canada.

Sir, with respect to the Canadians themselves, the learned gentleman asks-
what would you do with them? Would you do the cruellest thing that ever was
done to any conquered nation upon earth? Would you take away their laws,
their customs? Now, Sir, I never yet knew it was found a grievance to any
nation, to give them the English laws, the English constitution. So far from it,
the Canadians admired and revered those laws, as far as they could be made
acquainted with them. If it is doubted, I have an evidence to produce-the
honourable and learned gentleman himself. He says, "what did they do when
their grand jury met? they called for their accounts, the public accounts. They
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likewise wished to put in execution the Popery laws." Could there be any
stronger proof in the world, that they knew the value of those laws? The criminal
laws you have thoight proper to give then; but you have not given them all.
To my certain knowledge, they wish to have the Habeas Corpus. You have
retained the civil law. What you will afterwards do to get the law administered,
is to me incompreliensible. The civil law of the country stands founded upon
what is called the custom of Paris. Thirty folio volumes of that custom those
learned gentlemen are to make themselves masters of, and lay open to you.
instead of making the Englislh law the basis of their constitution. If any customs,
or any particular laws, are applicable to the people of that country, take those
customs and laws, and graft them upon the law you give them. Mr. Masères lias
stated his opinion to you. It is in the hands of the public: but you have not
followed his advice. My honourable friend wisles an establishment of a different
kind: others think the establishing such a government as this is right. One law
of inheritance the Canadians complain of: the court of France lias complained
of it, and once attempted to correct it. It is that which the learned gentleman
knows to be a custom vith them; namely, the quantum taken for the crown upon
the alienation of any estate; they wish to get rid of that. In short, if you had led
them with any address, by degrees they would have received great part of the
Engli.sh law: they would have hugged it to their bosoms; they would, from time
to Lime have abolished stated customs, and, by this time, you would have assimi-
lated them to your constitution, and not left them standing single, as Catholics,
under an arbitrary power.

Another thing I wish to notice. Has there been any application from the
country? any complaint of all this chaos which the honourable gentleman has
complained of? No: there is no complaint. The principal people of the country
are of a very particular cast; they take a liking-this I know to be the fact-they
take a liking to assemblies; they think they have as good a right to have assem-
blies as any other colony on Vie continent. It is strange, if they like this constitu-
Lion, that you will not give them all the benefit and advantage of it. They ask
for it; and when i say they ask for it, I do not mean to say that they have made
any application in form to the court here, but they have stated their wisles to
the governor there. Why not let them have assemblies? But it is said, they are
not ripe for assemblies ! Government bas, to be sure, made use of the sanie argu-
ment to induce them to drop that idea. It was said, " Don't you sec very plainly,
that the colonies upon the continent have all of thern assemblies ? Don't you sec
thîey aie quarrelling with tleir King ? If you have an assembly, you will probably
be in the same situation." Now, a quarrel with their King, to the Canadians, is
reckoned worse than any vengeance that can be poured upon them. They will
not hear of anything that would put them upon bad terms with their King. The
method that I should have thought most natural, is the method recommended
by Mr. Masòres, which was, by degrees to introduce what is proper in your laws,
and to let what is proper in the French laws remain with them.

You have determined to establish, by this bill, the Roman Catholic religion:
by this bill the Roman Catholic religion has its' establishment. Sir, it is very
singular how this poor Roman Catholic religion has been treated: in Maryland
it lias been tolerated, in Ireland persecuted, in Canada you chîoose to give it an
establishment. I (o not mean to say you ought to strike at their religion. I think
you ought to give it them within certain bounds. . .

The next thing I shall take the liberty to mention is, that this council, chosen
by the governor, is to be suspended, and removable by him. ILt lias been said,
you have taken no ineasure to make a quorum, to say what is a board: but give
me leave to tell you, from my friends, the Canadians, that the governor nay
sumrnon every one of the persons, or seventeen of them; and yet lie may give
them to understand lie does not wish to sec them. In that case, not a man to
whom such a hint was given would dare to show himself: to be well at court, with
them, is every thing, and the court is at present the governor. I do not mean to
say, that such a thing is likely to arise from the conduct of the. governor there;
but I have more apprehension from a wicked measure when I see an honest man
is put at the head of it. I should be less alarmed at seeing this measure proposed,
if hie were recalled, and an unprincipled man placed at the head. This last pro-
position alarms me the more, because the noble lord declares, and some other
gentlemen say the same, that this bill is to be perpetual. A learned gentleman
near me wishes it to be temporary. Now, if there is any part of the bill that ought
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to be temporary, it is this; and with respect to the law of Canada, with respect
to the religion of Canada, they are two very important matters. It is not very
easy to make a change in the establishment of them. With respect to religion,
it is impossible to do it; but with respect to this arbitrary power it is possible,
unless you mean to say, that they shall be slaves to the end of time. Though you
have taken great pains to defeat the purpose of settlers, yet if the Canadians
should give up their conscience a little, and accept of your religion, which is
possible as many English are settled there, and you should wish to give them a
legislature, by making this bill perpetual you never can do it. I may be told that
the committee is the properest stage in which to discuss the bill. Certainly, we
are now not a full house; but perhaps not half the present number of members
may be here next day this bill is taken into consideration; and for that reason
I throw out these observations. I am afraid I have detained the House too long.
I have stated, very loosely, the objections I have to the bill. I have more to urge,
but I do not choose to mention them in so thin a house. One thing I would say-
that I look upon this measure as bad in itself, and as leading to something worse;
that I foresee it will not contribute to the peace of the country for which it is
iritended; and that it carries in its breast something that squints and looks
dlangerous to the inhabitants of our other colonies in that country. Foreseeing
this, and looking upon the measure in itself as a very dangerous one, I shall give
my iearty negative to it in this stage.

The Solicilor-General {Alexander Wedderburn].-. . . . With regard, Sir, to the
great point of religion, I believe I should do an injustice if I attributed to any
gentleman a desire to convert the Canadians, by an act of force, to the Protestant
faith. However desirable it may be, that there should be a conformity of opinion,
I do not believe there are any gentlemen in this House who wish to effect the
conversion of the Canadians, in any way but by the force of persuasion and con-
viction. Is the Roman Catholic religion made the essential article of this bill?
I can see, by the article of this bill, no more than a toleration. The toleration,
such as it is, is subject to the King's supremacy, as declared and established by
hie act of the first of Queen Elizabeth. Whatever necessity there may be for the
establishment of ecclesiastical persons, it is certain they can derive no authority
frorn the sec of Rome, without directly offending against this act. That the
bishop may ordain priests, and that he may dispense with marriages of cousins
german, nobody will have the least objection. If the Catholic religion is to remain,
the bishops must ordain priests: the worship cannot exist without priests; and
tiere cannot be priests without bishops; unless you will permit missionaries to
go from other countries to fill the cures in Canada. Of the alternative, which is
the most politic?-that the priests should be bred in the country, or that the
Franciscans or Dominicans should go over, and you of necessity be obliged to
cornnive at their so doing? But then it is complained, that these clergy are to be
allowed to hold, receive, and enjoy their accustomed dues and rights. What, Sir,
would you tolerate their religion, and tell them, at the same time, that they shall
have no priests? or would you have these priests subsist upon the casual bene-
factions of individuals? Is it not better that they should subsist under the
authority of the state, than that these priests, who so zealously endeavour to
gain an empire over the minds of the people, should be placed in a state of depen-
dlence on them for their maintenance? And further, Sir, is not all this indulgence
given subject to his Majesty's approbation, and not that of any Canadian
authority? and is it not provided, that nothing contained in the act shall disable
his Majesty from making a provision out of the rest of the accustomed dues and
riglts for the Protestant clergy, in such manner as he may from time to time
thiink necessary and expedient? So that all their tithes are subject to be taken
from them, as affirmed, for a Protestant clergy. I should suspect, that the
Canadians' objection would be, that this provision defeats such a re-establish-
ment of priests as they expected from the former part of the bill; and I am sure
it would be perfectly ridiculous to make a fund for the establishing of the Protes-
tant religion, especially as there is not any great number of Protestant clergy in
thie country.

With regard to the civil and criminal law established by this bill, I have no
difficulty to say, that the criminal law there established ought to be the law of
England. I would not have compelled the Canadians to adopt the criminal law,
if they had found it a hardship. I have not a doubt of the preference of either
of the two codes of laws being in favour of the English. I should think it would
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be so in theory, and I am confirmed in my opinion by the testimony of those
gentlemen who are best acquainted with the state of Canada. I speak from the
best authority, froin tlat of the chief justice. What does he say? That the
Canadians arc fully sensible of the benefit of the criminal law, and that they
would prefer it tu the returning to the criminal law under which they lived. If
we change their laws, where it is clearly for their advantage, and they are sensible
of that advantage, we repair, in some neasure, the evil of conquest; and this we
have donc, by the boon we have given them in this part of the bill. It is similar
to that instance which Montesquieu quotes, of the demands of the conquering
nation, that the vanquished should abolish the custom of exposing their children;
which, he says, is one of the finest exercises of the power of the conquering over
the conquered nation, that was ever heard of. I have no doubt the Canadians
will be fully sensible of the benefits of the proposed change, and will not complain
that they are subject to the English criminal law, which is mild in its punishment,
and certain in its description of the offence.

With regard, Sir, to the civil law, at present to effect a change in that law,
would be to deprive the Canadians of that property which they are entitled to
enjoy. In civil cases, until they shall have adopted ideas very different from
those which they at present entertain, certainly the trial by jury would be no
blessing to Ltiem. To alter long-established habits, to create a more manly course
of thinking, to make the Canadians competent judges in civil matters, must be
the work of Lime. Individuals bred up in a country where trial by jury does not
prevail, would find it very difflicult t exercise the office of a juryman. They
would consider it a hardship, instead of accepting it as a benefit. The introduc-
tion of it must, I repeat, be the work of time. I consider the assembly as sitting
to make experinients, for the purpose of bringing the country as much as possible
into that mode of living, and into those sentiments of cordiality with the Govern-
ment, which the nature and habits of the people will admit. I assuredly think it
desirable that they should acquire the mode of thinking of British subjects, and
be brought, as much as possible, to adopt British manners; but if you alter their
laws, it will be difficult to produce this change; if you alter their manners, it will
be still more diflicult. You must not seek to attempt it by any violent or sudden
alteration; if you do, you put off the wished-for event to a greater distance, than
if you suffered things to take their own course.

Another objection has been urged against the measure, which more properly
belongs to the committee; namely, that there is no clause in the bill to make its
operation temporary. Now, Sir, I consider this bill, in its nature, to be temporary.
A bill of this kind cannot but be temporary, because it is a bill of experiment.
As to how far it is adapted to the wants of that country, gentlemen differ; but I
think it will bring the Canadians much more to the resemblance of British
subjects than they are at present. Gentlemen who oppose this measure have not
attended to two points. In the first place, will it secure the law of Canada as to
civil rights? With respect to this, it makes two material alterations; one, that
the property of the state may be devised by will, the other, that all land given
by his Majesty may be held in free and common soccage. By these means, those
lands will henceforward be held by the law of England; and no doubt the people
will avail themselves of the power of devising, which that law gives them; which
will bring the estate, of course, to the eldest son. This will bring them nearer to
the general laws of England. But should the Canadians not be inclined to receive
these alterations, they will have very little effect. I consider, therefore, this bill
essentially a temporary one; but I shall be against any clause to make it so. In
the first place, for what period would you take it? If for any period, it would
have this bad effect with regard to the Canadians; it would hold out to them a
period, when it would cease to operate, and it would induce them to be stirring
up objections against it during all the term that you permitted it to bc in force.
If you take a long period, the effect will be the same as if it were made perpetual;
if a short one, iL is merely an experiment. And let me only remind gentlemen of
the difficulty of fixing the period.

I have hitherto, Sir, in all I have said, considered the Canadian inhabitants
as the object of the legislature. A great deal has been said with regard to
the British subjects settled in Canada. Now, I confess, that the situation of the
British settler is not the principal object of my attention. I do not wish to see
Canada draw from this country any considerablé number of her inhabitants. I
think there ought to be no temptation held oùt to the subjects of England to quit
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their native soil, to increase colonies at the expence of this country. If persons
have gone thither in the course of trade, they have gone without any intention
of naking it their permanent residence; and, in that case, it is no more a hard-
ship to tell them, "this is the law of the land", than it would be to say so to a
inan whose affairs induced him to establish himself in Guernsey, or in any other
part of North America. With regard to the English who have settled there, their
number is very few. They are attached to the country cither in point of com-
mercial interest, or they are attached to it from the situations they hold under
government. It is one object of this measure, that these persons should not
settle in Canada. The subjects of this country, in Holland, in the Baltic, and in
different parts of the world, where they may go to push their commercial views,
look upon England as their home; and it should be our care to keep alive in their
breasts this attachment to their native soil. With regard to the other portion
of the inhabitants of North America, -I think the consideration alters; if the
geographical limits are rightly stated. I think one great advantage of the exten-
sion of territory is this, that they will have little temptation to stretch themselves
northward. I would not say, "cross the Ohio, you will find the Utopia of some
great and mighty empire." I would say, "this is the border, beyond which, for
the advantage of the whole empire, you shall not extend yourselves." It is a
regular government; and that government will have authority to make enquiry
into the views of native adventurers. As to British subjects within the limits,
I believe there are not five in the whole country. I think this limitation of the
boundary will be a better mode, than any restriction laid upon government. In
the grant of lands, we ought to confine the inhabitants to keep them, according
to the ancient policy of the country, along the line of the sea and river. Upon
these grounds, Sir, I think this bill ought to go to the committee. I do trust that
that committee will, at least, be as well attended as this House. The project is
one that deserves most serious consideration; and I am satisfied it will be the
endeavour of gentlemen to make it as perfect as possible.

Ar. Charles Fox....... First of all, Sir. my learned friend has not sufficiently
attended to what I said, that I objected as much to the levying of the tax by the
House of Lords, as to the tax itself. You know how exceedingly nice we are on
this point. My learned friend says, they have been in possession: now, I do not
apprehend they could have any legal right, if the proclamation had any force;
for that, by the laws of England, the Roman Catholic clergy should be entitled
to tithes, is what I cannot comprehend. That the proclamation did not affect
Canada, I have not heard my learned friend affirm. The question is, whether this
be not literally giving a right to the clergy of that country; whether it be not
giving them a right to exact that, which they had not a legal right to exact before
this act passed? If so, it is giving a power to raise money; and we never permit
bills of this nature to originate in the House of Lords. I think this objection
alone fatal to the bill, without going further; but with regard to the measure
itself, I will say, that it is not right for this country to originate and establish a
constitution, in which there is not a spark or semblance of liberty. A learned
gentleman has said, that by this means we should deter our own countrymen
from settling there. Now, Sir, as it is my notion, that it is the policy of this
country to induce Englishmen to mix as much as possible with the Canadians, I
certainly must come to a different conclusion. Everything that forwards the
learned gentleman's end, defeats my view of the subject. The learned gentleman
has, too, with great ingenuity, stated the inconvenience in Canada, if we give
them our laws with respect to real property. I do not suppose there is any gentle-
man who would approve of those laws being forced upon them; but the learned
gentleman spoke, as if all civil law were comprehended in this kind of relation,
which affects the descent of property, the Habeas Corpus, and all other rights.
He quoted Montesquieu with approbation, about exposing children, but he says,
"I cannot give the Canadians trial by jury; I cannot give them the Habeas
Corpus;" which are laws of the same nature, and fully as commendable as those
which prevented the exposing of children. I cannot conceive why we should not
give them the law of this country. If we gave them that law, it would be easy to
alter it in many respects, so as to make it agreeable to them. That, Sir, I conceive
it to be the duty of this country to do; and it is very easy to do it: but to go
at once, and establish a perfectly despotic government, contrary to the genius
and spirit of the British constitution, carries with it the appearance of a love of
despotism, and a settled design to enslave the people of America, very unbecom-
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ing Lhis country. My idea is, that America is not to be governed by force, but by
affection and interest. But the Roman Catholic religion, the learned gentleman
says, is not established. According to my notion, thie establishment of that
religion consists in government paying its teachers; and when the professors of
that religion receive tithes, that, I maintain, is establishing a tax. I profess I do
not myself object so nuch to that portion of the bill; because I think the persecu-
tion of the Roman Catholics is much to be deprecated, and that the penal laws
of this country are repugnant to every principle of toleration. I think there might
be, in some part of his Majesty's dominions, an asylum, where Roman Catholics
might go, if persecuted. I still, however, think that this provision has not yet
been distinguished from a tax; that we are now going, for the first time, to levy
a tax, brought down from the House of Lords, for the support of a Roman
Catholic establishment; that we are about to levy a tax on the people of Canada,
for the support of a religious establishmen=t; and that we are taking this bill of
the House of Lords, when it ought to have originated here. If the Roman
Catholic clergy have been in possession of a right to tithes, they must have been
in possession of it fron the good-will of the people of the country. If they should
ever be disposed to sue for their dues, they are now to have a legal riglit to them,
by a bill coming frorn the House of Lords.

Mr. Edmund Burke.-. . . The learned gentleman observes, that it is a
tyranny to place over a whole people a law they do not understand. But, Sir, is
it not less a tyranny to place a law over them which they do not understand,
than to impose upon them a law which we do not understand ourselves? Does
this House know what that law and custom is which they are going to impose
upon their fellow subjects? I do not condemn either the present law, or that
which is proposed in its place. I will not approve the one or the other; much less
attempt to impose it cither upon Frenchmen or Englishmen, until I know more
of the nature of those laws than I do at present. The customary law of Canada
may be a defect grown up from the time of barbarism, and corrected by despo-
tism; as in many parts of France, in many parts of Germany, and in many other
parts of the world. Can we say, what is the customary law of Paris, which is going
to be made law by this bill-which is going to be made law in Canada ? Do we
know how to modify it by the practice and admission of the civil law, which lias
been admitted into almost ail the provinces of France? For observe, that it is
not the custom of Paris, which has been mitigated by ordinances and mitigated
by the civil law, vhich is proposed to be established; but the custoin of Paris,
unmitigated, unqualified, is now proposed to be established for ever, as the law of
the province of Canada. I should be glad to read the clause, to see if I am right in
that expression; for I could wish to be correct. In page 3, it says, that "all his
Majesty's Canadian subjects shall hold and enjoy their property and possessions,
etc.; and that in ail matters of controversy relative to property and civil rights,
resort shall be had to the laws of Canada." I see I was rather mistaken, and am
willing to correct myself. It is not the custom of Paris that is to be established
in that extent, but the custom of Canada, of which we know little or nothing.
But there is something vorse in the wording of this clause; for it is to be estab-
lished, it is said, "in as large, ample, and beneficial manner, as if the said pro-
clamation, commissions, ordinances, and other acts and instruments had not
been made." The wording of this clause supposes, that the acts and ordinances,
and law of England, had not been beneficial to the Canadians; that the law of
Canada is by the English government approved; and the law of England stands
condemned, as not being beneficial. Now, I should be glad to ascertain two facts;
first, whether the British government is odious to the Canadians; and next, what
are the excellences of that government to which we are reverting; what beneficial
effects it lias produced; and whether the people of Canada have flourished more
under the French government, than under the English government? These are
matters of fact necessary to be known, to enable us to judge of these laws. I shall
never be induced to consider government in the abstract. The government under
which the people have flourished most, that is the best government. I should
desire to see the present state of the country compared with its state for the
twelve or fourteen years preceding the troubles that gave rise to the present
measure. Perhaps the people have enjoyed great benefits. If they have I would
inquire, whether this proposed change must not produce great inconveniences?
Until I have this light of facts, it will be impossible for me to give an honest vote,
with a view to a change of the government of Canada. If you introduce laws that
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have lain dormant for twelve or fourteen years, it is as much an innovation, as if
vou had made the constitution new. I have no objection to make the constitu-
tion new, provided the necessity of so doing is set in a clear and satisfactory
inanner before me. i think Parliament can proceed upon no principles but two-
reason and authority. Reason we have none. The next question is, what is our
authority? I believe the opinions of the learned gentlemen near me, will, must,
and ought to have their due degree of weight with the House. They seldom give
their authorities, without, at the same time, giving their reasons. It may be said,
we have the gentlemen here, and therefore have no need for their written opinions.
I should very readily agree to this, if gentlemen will tell me that these written
opinions may not have been given with a greater or less degree of latitude in the
council-if gentlemen will tell me that I cannot, for the sake of the publie good,
have those facts brought before us, which those learned gentlemen made use of
to justify their own opinions. The reasons of those great law authorities, com-
bined with the authority of those facts, must have great weight with me.

I have hitherto avoided offering a single word upon the general policy of this
bill. It is said, the general provisions of the bill are to be considered in the com-
mittee, and the general argument on bringing up the report. I guard myself from
this admission, upon this single question-ought not such a ground of information
to be first given, as will induce you to reject the law of England, and assume the
law of Canada?-that is, to reject the law which you do know, and the beneficial
effects of which you have experienced, in order to impose another law upon the
Canadians which you do not know, but the ill effects of which you have felt?
Are you to proceed, in a manner so wild and at random, in condemning the
British laws unheard, and establishing the French law in Canada? I may venture
to say, " condemning " the law of England; because its condemnation is virtually
niade, the moment it is proved not to be beneficial to the people. I believe I am
not so attached to words, as to put my own opinion in competition with that
proof; but as yet I have no evidence that the people do not like our law. I do not
know this to be the case. The presumption is, that the law under which they have
long lived, is the law most agreeable to them. I will go upon presumption, when
i have no other ground to judge upon. The law may have been more agreeale
to thiem from their ignorance. They did not know of any better; and the moment
they know some other system more beneficial, they may wish to adopt it. Until
I know that the people of Canada condemn the British law, I will not impose
another, which their own enlightened judgment would have rejected. Has any
petition appeared before the House, to tell us the law was a burthen to them? Is
cither the form of trial, or the laws by which they are tried, disagreeable? What
evidence have we of ail this? As a friend to the people of Canado, I ask these
questions. The conquest of them should not make them less dear to me: I would
even treat thein with a milder hand. The treaty, too, has demanded it: but until
I know that the English laws are not beneficial-are not good for all men in all
cases; until I know this,-until the people of Canada complain of them-
I will not presume that they are opposed to them. At present, there is an
English complaint against the establishing of French laws. I should be glad
to hear a French complaint against the establishing of English laws; and
whenever that cornes, I shall be ready to give it a fait hearing. But at present,
the bill stands upon no complaint. There can be no mischief in postpon-
ing it; but there may be much mischief, if you give the people French despotic
government, and Canadian law, by act of parliament. By a delay of a year, they
would be kept out of the advantage of having Canadian law universally estab-
lished, which Canadian law universally establishes a despotism; and there is
nothing left to complain of but the despotism established by necessity. At
present, they bear that grievance; but a grievance by necessity, and a grievance
established by law, are two very different things. Supposing the bill to be delayed
for a whole year, the extent of the evil on our side will be, that we shall have
more information; and as for the Canadians, they will remain a little longer in the
same situation in which they are at present. If you are prepared to give them a
free constitution, I should be in haste to go on; but necessity-" necessity, the
tyrant's plea "-is urged for proceeding immediately.

Let us have evidence, then, of that necessity. I stand for the necessity of
information; without which-without great, cogent, luminous information-I,
for one, will never give my vote for establishing the French law in that country.
I should be sorry to see his Majesty a despotic governor. And am I sure that this
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despotisn is not meant to lead to universal despotism? When that country
cannot be governed as a free country, I question whether this can. No free
country can keep another country in slavery. The price they pay for it will be
their own servitude. The constitution proposed is one which men never will, and
never ought to bear. When we are sowing the seeds of despotism in Canada, let
us bear in mind, that it is a growth which may afterwards extend to other
countries. By being made perpetual, it is evident that this constitution is meant
to be both an instrument of tyranny to the Canadians, and an example to others
of what they have to expect; at some time or other it will come home to England.
When it is proved that the laws of England could not govern Canada, it will be
plain that some stronger power than the laws of England is necessary to govern
this country. I shall give my first vote upon this bill, against the despotic
government there; whether it is to be established for any length of time, or to be
established at all by Parliament. When you cannot make a free government, you
ought to Icave a country to be governed by the force of necessity. Government,
and a free government, are two different things; but with regard to those laws
which are in use at present, I cannot form an opinion-I know nothing of the
custom of Canada. I should be glad to receive proper information. When I have
received proper information, I will then endeavour to speak to the merits of the
bill as far as I can: at present, I cannot form any opinion. I wish to have it under-
stood, that what I have now said relates solely to the question of information....

ExAMuINATION OF GENERAL CARLETON, GOvERNOR-GENERAL 0r CANADA
Will you give the committee an account of the commerce and government of

Canada, when you first arrived in that country as governor?-l am not prepared
to give an account of the trade; it would extend very far, and require several
papers which I have not here.

I beg you to give an account of the state of the government at that time.-In
what respect?

I understand when you went over as governor, that you established a form of
government. In what manner was the civil government carried on in Canada?-
The civil government consisted of a governor and council. They were authorized
to make laws and regulations in the province, under certain restrictions. Both
the questions are extremely wide; I do not know precisely what the gentleman's
ideas are. If I had thought it essential, I would have procured papers from the
Custom-House of the imports and exports. If I had lived in the country fifty
years, I should not have been able to give a precise account, without having the
papers in my hand.

What was the mode of proceeding in the courts of justice when you arrived
there ?-The justice of the province was distributed by two courts, the Supreme
Court and the Court of Common Pleas, and likewise by other courts which had
power more restrained and confined than the Court of Common Pleas.

What was the form of trial in the Court of King's Bench?-I hope the com-
mittee will not expect I should state that with accuracy. The chief justice should
do it. I think the Supreme Court or Court of King's Bench, was according to the
Englisl form.

General Conway.-I do not mean to object to the question of the honourable
gentleman, but I submit to his consideration, whether as we are to hear the chief
justice, and the attorney-general of Quebec, it is not more proper to put the
question to them.

Mr. Mackworth.-Were any objections made to that mode of trial?-There
are two sets of people in Canada: one, those who call themselves the ancient
subjects, the other the new subjects. The first are very well satisfied with the
form of justice administered in the Court of King's Bench; the other, the newly
acquired subjects, are extremely satisfied with the integrity of the court, but
extremely dissatisfled with the mode of trial. Their dissatisfaction arises, first
from the great expense that the court draws them into; and in the next place,
from all the proceedings being in a language they do not understand: they are
likewise not satisfied with juries. They are extremely flattered and pleased that
there are to be juries; that they are to be admitted to be of the number; but they
think it very strange that the English residing in Canada should prefer to have
matters of law decided by tailors and shoemakers, mixed up with respectable
gentlemen in trade and commerce; that they should prefer their decision to that
of the judge.
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Have they been dissatisfied with the judgments that have passed in the Court
of King's Bench 'i-I cannot say I ever heard a complaint of the kind.

If juries were composed of the species of men such as they approved of, would
they disapprove of the mode of trial by jury?-The great object with the
Canadians would be to procure justice; and to procure it at a reasonable and
moderate expense: these are the essential points. As to the mode of trial, whether
by jury or by the judge, they would prefer the latter from custom, habit, and
education. I am not authorized to speak for the Canadians, to assert that they
absolutely pray against juries. They certainly are attached to their own custons
and manners. I am willing to give as much information as is in my power, but
the chief justice is much better qualified than I am.

If the expense was moderate, and the jury composed of proper men, would
they object to that mode of trial on account of thinking they should not have
justice done them in the trial?-I cannot say that the Canadians would wish to
adopt it: on the contrary, I have heard them make objections to it. How far
those objections will carry weight, I know not.

Is not the trial by jury in the Court of Common Pleas optional?-I under-
stand so.

Do you know that the Canadians of late, in the trials in that court, have
chosen the trial by jury to decide their causes?-In general, I understand not.

Can you give any authentic account of the number of Protestant subjects now
in the province of Quebec?-I had the return of the province last April of the
number of Protestants in the year 1770. By that return, I believe, every body
who calls himself a Protestant is included. By that account they are under four
hundred men, about three hundred and sixty, besides women and children, in
the whole colony of Canada. I am afraid their numbers are diminished since.

Do you think the diminution of the number of British subjects is an advantage
or disadvantage to the province ?-That is a political question. I am afraid their
circumstances have been so reduced, as to compel them to quit the province; I
speak from humanity. I do not mean to give any political opinion upon the
subject.

In general, are these three hundred and sixty persons composed of men of
substance and property in the province?-There are some who have purchased
lands-officers, or reduced oficers, some very respectable merchants; there are
other inferior officers in trade, and a good many disbanded soldiers. In general,
they are composed of people of small property.

What do you think may be the number of the new subjects of Canada ?-About
one hundred and fifty thousand souls; all Roman Catholics.

In the conversation you have had with the Canadians in general, are they not
very earnest for the restitution of the ancient Canadian laws?-They were very
much so, when I was in the province; and by the accounts I have received since
I came to England, they still continue very earnest indeed, and anxious about it.

Have they expressed lately any apprehension on seeing plans of government
sent over, that those plans should take place, or any satisfaction or desire that
they should?-They have expressed great uneasiness at the apprehension, and
more warmth than is usual for that people. They seem determined to form
associations and compacts to resist the English law, if they should be compelled
to do it, as far as they could do so with decency, and their duty to the government
would permit.

Have the clergy in Canada since the peace enjoyed and received the tithes and
parochial dues ?-They have received the tithes and parochial dues as formerly;
there may be some who have not, but very few; as few as those gentlemen who
receive their rents; they are as well paid as the rents.

Mr. Charles Fox.-Did they receive the tithes and dues only from the Roman
Catholics, or from the Protestants likewise ?-I really do not know; there are so
few Protestants that cultivate the land.

Was there an idea that the Protestant landholders were exempt from paying
tithe ?-1 have heard some of the clergy say, that in the uncertain state of things,
they would not ask the Protestants to pay unless they chose it: as there were
opinions spread among them, that it was not agreeable to the English law to try
the right, they would have to encounter the great expense of the law. I think it
induced them to act with great moderation and discretion in the matter; hoping
in a short time, that the laws would be ascertained, that they might know what
ought to be paid and what not.
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Did those few British subjects inhabit the towns of Quebec and Montreal?-

Chiefly; there are very few in the country, so few, that they are scarcely to be
seen in travelling through it, as there are but three hundred and sixty in a
district of three hundred miles long, and very wide.

Lord Norlh.-Is not the cultivation of the lands entirely in the hands of the
Canadians?-Almost entirely.

What part of the trade is in the hands of the Canadians?-I have heard about
two-thirds.

Is fnot the trade much increased ?-I understand the trade is increased very
mîuch.

Do you attribute that increase to the trial by jury, or introducing so much of
the Englisi law as lias been introduced ?-No; they have no dependence upon
tha, at all.

Can you assign any probable reason to what it is to be attributed?-The
colony of Quebec was in its state of infancy; it is so still, in some measure. They
have been now fourteen years quiet. The country has peopled very fast; besides
the natural increase of population, there have been a great many Acadians, who
had come into the province; people taken from America and Nova Scotia, that
were scattered in the province during the course of the war. As the people
multiply, they act as a sort of farmers; they take possession of the lands behind
tieir own, so that they go on cultivating the country very fast.

Do you not think the old inhabitant in Canada is receiving considerable advan-
tange from the change of the disposition of the inliabitants, from a military to a
commercial life?-No doubt lie is. Under the French government, the spirit of
the government vas military, and conquest was the chief object; very large
detachiments were sent up every year to the Ohio, and other interior parts of the
continent of North America. This drew them from their land, prevented their
marriages, and great numbers of them perished in those different services they
were sent upon. Since the conquest, they have enjoyed peace and tranquillity;
they have had more time and leisure to cultivate their land, and have had more
tine to extend their settlements backwards; the natural consequence of which
is, that wheat is grown in great abundance. I have been very well informed that
we have exported large quantities of wheat.

Colonel Barré.-I submit, whether it would not be better to go through one
particular part first, without going into any other.

Lord North.-It is almost impossible. No man can know how many questions
every particular member lias to ask upon this point.

Colonel Barré.-I have qnly one question to ask upon that point, reserving
myself to ask others; it follows from the noble lord's question. If by any means
that same warlike spirit was introduced again, would it not introduce the like
disagreeable and bad consequences?-I take it, that a spirit of war in that, and
in all countries, is very much against population and the cultivation of land.

What measures in that country would put an end to this spirit?-Their being
subdued by the people they meant to conquer.

Lord North.-Has not the increase of the agriculture been the principal cause
of the increase of the commerce ?-It is so understood.

Do you not understand, that the great capitals of our merchants, their great
knowledge, and their spirit in trade, have likewise contributed to the increase of
it?-I believe they may have been of advantage.

Are the Canadian inhabitants desirous of having assemblies in the province?-
Certainly not.

Have they not thought with horror of an assembly in the country, if it should
be composed of the old Britisi inhabitants now resident there ?-No doubt it
would give them great offence.

Would they not greatly prefer a government by the governor and legislative
council to such an assembly?-No doubt they would.

Do you not think a free exportation of corn contributed to the encouragement
of population and agriculture, as much as any of the foregoing causes?-The
population was the first effect; the cultivation of the land was the consequence.

Was it rrecessary to have any land to be qualified to serve on a jury in the
country ?-I believe there is very little nicety in that matter; there is too great
a scarcity of Protestants. I beg leave to add, in the list of jurors I mentioned,
there were a great number of disbanded soldiers that kept tippling houses.

Is that the only idea of the assembly, that you ever knew suggested to the
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Canadians, and to which they returned their answer?-I put the question to
several of the Canadians. They told me assemblies had drawn upon the other
colonies so much distress, had occasioned such riots and confusion, that they
wished never to have one of any kind whatever.

Did not the Canadians likewise think, that assemblies would draw upon them
expences as well as distress ?-By distress I meant the displeasure of this country.
No, they never stated that.

lHave you never heard, that they imagined they should be obliged to pay the
expence of government as soon as they had assemblies, but that until they had
thern they.were not to pay the expence?-No, that was not the idea of the
Canadians; they dislike it as not being conformable to their ancient customs.

Do you mean indiscriminately the whole law, civil and criminal?-The civil
law.

Do you think, if all their customs of descent and heritage were preserved, that
they would be dissatisfied with the introduction of trial by jury ?-With regard
to any portion of their law, one custom separate from another, I believe they
would be extremely hurt to have any part of their customs taken from them,
except where the commercial interest of the country may require a reasonable
preference, and such commercial laws as can be especially mentioned to them.
I believe they would make no objection to any such commercial laws, if they may
know what those laws are. But laws in the bulk, which nobody can explain to
t hem, they think would be delivering them over a prey to every body that goes
tiere as an attorney or lawyer.

Was the dissatisfaction expressed by the Canadians at large, or by the corps
of noblesse?-They were pretty unanimous in most points; as unanimous as so
large a body could be expected to be.

Are the noblesse better pleased with a jury in criminal causes?-I never heard
objections made to the criminal law, except in one instance. Very soon after I
went into the province, there were some Canadian gentlemen and some English
gentlemen arrested for a very great crime indeed.1 They were accused of a very
great crime indeed. They were committed to gaol until the next trial. It was the
unanimous sense of the province that they were innocent, and they were found
innocent at their trial. Upon that occasion, I heard several of the Canadian
noblesse complain of the English law; but, upon my word, I recollect no com-
plaint of the criminal law but upon that occasion.

\hat was the nature of the complaint?-They complained that upon the
deposition of one man of very bad fame, gentlemen should be committed to prison,
and there remain a considerable time before they could com upon their trial.
They said, that under the former law, more than one information would have
been taken, and an inquiry made by the King's attorney-general, and that those
gentlemen would not have been arrested if such information had been taken, as
their innocence by that means would have appeared.

Ilas there been any other trial by jury for a capital offence ?-I do not remem-
ber to have heard of any.

I-lave there been any considerable number of trials for offences among the
common people ?-Very few, to my knowledge.

What number of these noblesse is there in this country ?-My memory will not
suffer me to tell.

Nearly ?-I suppose a hundred and fifty; I speak at random.
What is the occupation of them; do any of them trade?-I believe very few;

they are not fond of trade. They have been brought up in the troops; they do
not apparently trade;-perhaps they may have connexions with some that do.

Do you know from the Canadians themselves, what sort of administration of
justice prevailed under the French government, whether pure or corrupt?-Very
pure in general; I never heard complaints of the administration of justice under
the French government.

Was it so pure, that there was no room for favour from the judge ?-The
intendant of the province was chief in matters of justice.

What was his general character?-With regard to his character as chief
justice, I believe it was unexceptionable. It can never be the interest of a sensible
man to connive at, or suffer, iniquity in courts of justice. The matters in dispute
are very small between neighbour and neighbour, and he would only incense the

'The Walker Case. See Burt, A. L., 'The Mystery of Walker's Ear'(Canadianiistorical Review, iii,
pp. 233 ff.).

177î4]



people for very little purpose. The French intendant had other methods of making
large sums of money, and enriching his favourites, if he had a mind to do it.

Was the administration of justice, in the other branch, equally pure ?-He was
at the head of all justice. He had his delegates, who presided in small matters in
the other parts of the province. There was an appeal from the others to the
intendant.

Were the decisions of the court in the three districts always just?-I believe
so; I never heard any complaints from the people, that the courts of justice were
not properly administered. I have heard of great fortunes made in another
manner.

If their favourite laws and favourite customs were preserved to them, would
they not, in every other case, take the law of England?-They do not know what
the law of England is; they call the law of England the mode of administering
justice. They do not know the difference between Canadian law and English, in
the mode of administering it. The essential laws of England, in deciding matters
of property, they have not the least idea of. The intelligent part of the Canadians
think and hope, that their laws and customs may be continued, because they
know what they are.

Have the intelligent part of the Canadians any idea of the law of habeas
corpus?-I believe not the least. I do not say there are no gentlemen who have
made it their particular study.

Are there any number of the professors of the law, capable of instructing them
in the law there ?-There is a Mr. Taylor, attorney-general; there is a Mr. ,
secretary. I would not venture to say there is one lawyer in the whole province
who has been at the bar in England; I may be mistaken. I do not know one that
ever was at the bar as a lawyer.

Then I understand you do not imagine that any other person but those two are
barristers?-Not to my knowledge.

In general, have not the British subjects in Canada and the old subjects inter-
course with one another?-They have very little society.

Do the Canadians in general communicate their sentiments to the British
subjects at all, or to the ollicers, etc.?-They are very decent people, and com-
municate their sentiments only to those whom the King has appointed to receive
them.

Has there been, by the supreme council established, any summary trial for
sinall matters in the different parts of the province?-Yes; the justices of the
peace formerly had authority to try small causes.

Were any of the Canadian gentlemen among those justices ?-Not one.
Did there exist in the French government any summary mode of proceeding

in the country ?-Yes; some of the seigneurs had a right to hold courts of justice.
They almost all liad a right; but few exercised that right.

Has that been taken away under the English government, or more exercised?
-Entirely taken away; besides that right, which the seigneur of the original
tenure has, there was what is called the right of proceeding as delegates to
different parts of the province.

Are those delegates resident inhabitants, who have a commission something
like justices of the peace in England ?-They were creditable people of good
understanding. There was scarcely such a thing as a lawyer admitted into the
colony, under the French government, except the King's lawyers; I mean regu-
larly educated lawyers. There were attorneys and notaries.

Do you conceive the people of the country to be at all informed of the French
law they lived under?-They understand the French law from education, as the
people of England understand the English law from education, from the customs
and usages of the place.

Do they understand more than the general custom of descent and heritage, and
the mode of conveying property in that country?-They understand in .all
respects whatever comes before them. All the French law was not introduced
into Canada. They are acquainted with the laws of property generally, and the
custom of Canada; but as to the other laws of Paris, they are not introduced:
they are as much unknown to them as the law of England.

Is there any code of Canadian law published ?-There are law books, and some
that contain precisely the laws and customs of Paris, from whence the Canadian
laws are derived. There are, besides these, a collection of the customs of Canada,
as far as they are able to procure them, which I understand is published.
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Has there been any plan proposed since you have been governor, or any in your

predecessor's time, to determine causes of small value?-I do not know that
there is any plan. They have no sort of intermeddling with the administration
of justice, but in juries.

Would not that have removed their objection to the English government, and
given general satisfaction in the country ?-The administration of justice by the
seigneurs was rather a tax upon them; there were very few that exercised it.
Sirice I have been there, they have applied to me to know whether they might
not exercise it; or to know, whether it vas taken from them. I said, I wished
they would let the matter lie dormant till something was finally determined.

What is the wish of the people who would be subject to this jurisdiction? Do
they wish to be tried without expence, and upon the spot?-They were under
some check under the French government. They certainly were not delivered
up to their mercy: there was an immediate appeal to the King's courts of justice.
They were under the check of the King's courts of justice, and the King's
attorney-general brought every thing up immediately.

Might not some alterations have made that very agreeable, such as might have
enabled them to bring small suits to immediate issue?-They are very much
attached to their ancient customs. They were so much dissatisfied with the people
to whom commissions of the peace were granted in different parts of the province,
thal I was obliged to take away their power. It never was much trusted into the
liands of the French.

Were all the judges in all the courts of justice in Canada bred to the law ?-No.
Were any more than the chief justice of the King's Bench?-I believe not one.
Were the Canadians made aware by those persons, that a jury in civil actions

have nothing to do with the law?-They have a very confused idea of the
English law.

What was the nature of those decent compacts and associations they were
determined to enter into, to resist the laws of this country?-To bind themselves
in all marriage contracts, as strictly as it was in their power to do, that ail their
possessions should go according to the Canadian customs, and in general to
adhere to that as closely and firmly as possible.

Did the supreme legislative council ever make any laws to secure property,
according to the Canadian customs?-There were some ordinances made; but I
never could learn that anything was clear or certain in the law, nor did I under-
stand clearly what was the law and custom; nor does it seem to be a clear question
in the country. I have heard the same man argue for the English law in one
cause, because it suited his cause, and I have heard him argue for the French law
in another cause. There is an ordinance for quieting the minds of the Canadian
subjects, directing the court of common pleas to decide agreeably to the laws and
customs of Canada, in adhering as much as possible to the laws of England.
There is also an appeal to the supreme court of equity, which is directed by the
common laws of England.

Would two-thirds be satisfied to have their suits, relative to debts in the
country, decided by the Canadian law?-I believe not.

Have they any regular method of conveying their sense at present ?-I under-
stand they have conveyed it in petitions. When I was in the province, seeing
great heats and animosities upon every occasion in various sorts of people, and
that petitions of all kinds greatly incited these animosities, I dissuaded them, as
much as it was in my power, from measures of that sort. Before my arrivai they
had expressed their desire in a petition to the King. They frequently repeated
the substance of that-petition, as their earnest desire and wish, and would have
drawn up a fresh one, had I not dissuaded them from so doing. My reason was,
that I wished them to wait till the King should think proper to reply to their
petition. During my residence, upon ail occasions, ail sorts of people expressed
the same wish and desire as in the petition, which I understood to be the petition
sent before my arrivai. I understand that since I have been in England, they have
expressed the same wish and desire by fresh petitions, for fear the former one
should be forgot. I assured them that in due time proper attention would be
paid to it and justice be done; and that in the mean time, they ought to rest
satisfied with the good-will and intention of this country towards them. I saw
a letter, or paper, asking two Canadian gentlemen, in case I had not been here,
to act for then as their agent, to present this petition.

Are the Canadians aware that an assembly into which they were admitted
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would be a legal and decent method of making the sense of the inhabitants known,
or have they been led to look upon all representations of assemblies as factions,
etc. ?-I believe they have no idea of assemblies, but what they receive from the
newspapers, and the accounts that corne from the other provinces.

[lave, or have not, any pains been taken to explain to such persons the excel-
lence of such a constitution, and the advantages that would arise from it, or have
they been lef t to conjecture ?-It is a difflcult matter to instruct a whole people
in lessons of politics, and I have never attempted it.

At the time the apprehensions of the Canadians were signified to the officers
of governinent, had there been no conference among the principal people in
Canada? Had there been no conference with the governor, to hit upon the form
of government nost agreeable to the people?-They had frequently expressed
their desire and prayer to have their ancient usages restored to them; and stated
that the form of government which came nearest their ancient usages would be
most agreeable to them.

Did they state what those usages and customs were, to the persons to whom
they applied?-They were in general words, and are expressed in the petition.
All conversations upon the subject were to the same effect.

Do you conceive it would be impracticable at this time, without giving general
lessons of politics to all the people, to explain the advantages they would derive
fron the English government, without the abolition of all their usages?-They
have very often told me, that during the military government, the English
frequently expressed to them the happiness, and great advantages they would
receive, by the introduction of the laws of the English government, and by
the protection of the civil laws of the country; that they were to become
a happy people by the change. Several years af ter, when they had experienced
what it was, and found that they were debarred of what they looked upon as the
civil rights of subjects, and that they understood that, as Roman Catholics, they
could not enjoy places of profit, or trust, or honour, they thought it was adding
mockery and insult to severity; and were astonished that people could hold such
language to them.

Was it ever suggested to them, that the difficulty could be got over, and that
the Roman Catholics might be admitted to some share in the government?-I
have of ten told them that I believed it would be the case in time.

Did you ever hear of any of the principal Canadians expressing a wish that,
until there was an assembly established, the council established by the King
should be so modified, as to bear as near a relation as possible to the moderate
principles of the constitution of this country ?-I often heard them express a
wish, that Canadians should be admitted into the council; I never heard any-
thing further.

How was the legislative council composed in the French government? Had
Canadians a share?-It was more a council of justice than of state, and more a
council to receive appeals than to make laws; they made certain small regulations.
The governor -was chief of the council: the intendant was president, and he col-
lected the voices. There were a certain number of the Canadian inhabitants that
were of the council likewise.

. . . . How long were you governor of Quebec, and resident? Are you not
governor now ?-I am governor now. I was in the province as governor, or
lieutenant-governor, commanding in the province, about four years.

Did you not, during the time of your being governor, endeavour to learn the
manners, temper, and genius of the people over whom you presided ?-No doubt.

From the knowledge and experience you have of those people, do you think
they would choose to have the English law as a rule to govern them both in
matters of property and matters of crime; or in ither, and which of them ?-The
Canadians are very anxious to have Canadian law to decide in matters of property.
i believe they are pretty indifferent in regard to.criminal law.

Is that your judgment, formed from your knowledge and experience of them?-
it is.

Do you not imagine that the aversion they have expressed to the English law
is because they think it is likely to interrupt the course of descent and inheritance,
and to load them with incapacities as Roman Catholics?-The partiality and
attachment which they have to the laws and customs they possess is well known;
and they apprehend that laws unknown to them may introduce something
terrible to them; they know not what.
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Is there not a great difference between the criminal laws of the two countries ?-

The criminal law they have experienced is, in fact, not so extremely different.
The mode of prosecution, the mode of deciding by the law, is very different; but the
trial of great crimes, in nearly all civilized countries, is almost entirely the same.

Are there not more punishments in the law of England than in the law of
Canada?-I believe there are: I cannot pronounce.

Was their dislike to the English law uniform from the beginning?-From the
time they first experienced it, they very soon found a great difference in the
expense, which was very grievous and oppressive to them; not from any defect
in the characters of the gentlemen; but the wealth of the country, compared to
this, is extremely small. Fees of ail sorts, though not unreasonable in this country,
were considered extremely heavy in that.

Did they not complain, that the proceedings were held in a language they did
not understand; and that no Canadian advocates were permitted to plead in the
courts ?-That was a great complaint indeed, till it was remedied.

When that was remedied, did they then express as great dislike as they did
before?-The expense continued pretty much the same; the satisfaction was
greater, having then lawyers that could plead in the language they knew. I
believe there has been very little of that in the supreme court.

Have you seen an act passed in the other House relative to Canada ?-I have.
Do you think that bill gives the freest form of government to Canada it is

susceptible of ?-I should think it the best form advisable to give in the present
state of the colony.

During the time the English law was executed, had they any such thing as
regular gaol deliveries?-1 understand the chief justice is to attend. It is a
question much more applicable to him.

Were not people apprehended by the power of the intendant and attorney-
general, and detained without any kind of assistance from any other place?-I
never heard any complaint of the kind.

Do you not know there was some officer that had that power?-I do not know
lie had the power, but he may have acted from his own caprice or fancy.

Where was that power vested?-The power was in the intendant, likewise in
the attorney-general.

Was any person ever prosecuted?--I really do not know that any one was.
Did the mode of trial upon court-martials for military offences during the

French government, give any offence ?-No.
Were they not tried by some council of officers of the corps?-I should

imagine they were tried by the corps of military men.
Had they any objection to that mode of trial ?-I never heard they had.
Were the noblesse not very fond of military rank and distinction before the

conquest?-They were almost ail military men, and of course fond of rank and
distinction.

Do they enjoy such gratifications now?-I do not know that any of the
Canadians in Canada enjoy any gratifications from the court of France.

Do they enjoy any under English government?-None.
Would it not be flattering to them to enjoy some rank ?-Undoubtedly.
Would it be more pleasing to have a share in the government?-Undoubtedly.
If his Majesty did not choose to appoint any particular persons in the place

to a share of government, would they not be glad of having other lawful and
honourable means of providing for themselves?-No doubt.

Do not the gentlemen of Canada form some opinion relative to the welfare and
prosperity of their own country? Is not that a matter of discussion among them?
-It has been a matter agitated very much; but they seem to confine their ideas
chiefly to the restoration of their laws and customs, and wish that all distinction
should be taken away which separates them from the English subjects. By that
I understand the admission into places and offices of trust and honour, equally
with the English.

Would they be glad to be in such a situation as to make this idea of theirs
prevalent?-No doubt.

Have they such objections to the form of an assembly, as to wish to make their
ideas prevalent in such assembly?-They do not wish for assemblies; but if
assemblies must be, no doubt they would wish them to be a free representation
of the people. If that should be the case, they would compose a great part of that
assembly.
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Would Lhey have an objection to a seat in such an assembly, in which they

might have an opportunity of delivering their opinions?-They have never had
an assembly, or anything like an assembly, nor have they the least desire to have
one; but if there should be one they wish to have a share in it.

Have they any particular objection to arbitration?-Very far from an objec-
tion to it. In a great measure they have come into it, wishing to keep clear of the
courts of justice.

Could they, therefore, have any objection to have causes decided by gentlemen
of the country ?-They would wish very much to have their causes decided by
gentlemen bred up in the country; acquainted with their laws, usages, and
language. They would give the preference to judges; but I do not know whether
they would make any violent opposition to juries, if this country should think
them advantageous. They confined their petition mostly to general points. I do
not know how far they would make juries an essential point. . . .

EXAMINATION OF FRANCIS MASÈREs, EsQ., LATE ATTORNEY-GENERAL OF
QUEBEc

Mr. Masêres was then called in, and acquainted the committee, that he went
to Canada in 1766, and resided there three years. He was then asked,

Wliat were the sentiments of the Canadian inhabitants, upon the supposition
that the laws of England would be of no more authority among them, by reason
of the proclamation?-A great many were very uneasy upon the apprehension
of a sudden change of the laws respecting family descent; such as dower, and the
like.

'What sentiments do they entertain of the form of judicature?-I heard great
complaints against the administration of justice. I endeavoured to, sift them to
the bottom. I think the result was the expense principally; partly the delay
according to the mode of English administration. The expense did not consist
principally in the fees of attorneys, but the provost-marshal's fees, which were
thought intolerable. At the same time, I doubt much whether the provost-
marshal did exact unreasonable fees; because, the two that acted there have assured
me, they did not make fifty pounds a-year of their place. Whether they said true,
I cannot tell. I have heard of the extravagance of the fees, and also of the great
burthens of attorneys and advocates; but those fees are not now greater, but
rather less.

Do you think the people have a strong attachment to our laws and customs?-
I believe that the great body of the Canadians, with the exception, perhaps of an
hundredth part of the whole, would be very well satisfled witli the establishment
of those laws.

W'ere the people of Canada very apprehensive on account of the supposed
danger to religion?-1 never heard them express much apprehension with
respect to any danger to their religion; but they have at times expressed dis-
satisfaction at the disqualification and civil inconvenience attending the exercise
of their religion; not any that the performance of mass would ever be impeded.

What do you understand to be the sentiments of the Canadians with regard
to the form of government they would wish to live under?-I have not heard
many of the Canadians enter fully into the subject. I believe their opinion is that
of our poet,

"Whate'er is best administer'd is best."
They have no predilection at present in favour of a legislative council, or in
favour of an assembly: I speak of the generality of the people. There are a few
persons who have thought more upon the subject than the rest: I believe they
would incline to an assembly.

What sort of an assembly do you suppose they would like: an assembly of
which they might have a part, or one which consists of his Majesty's own sub-
jects?-I have heard some of them say, they would rather have an assembly
consisting equally of Protestants and Catholics, or at least of such Catholics as
would take the oath of abjuration of the pope's power, but not the declaration
against transubstantiation,-than be governed by the legislative council. I have
heard so; but in general those who express a wish for an assembly, wish for one
without the exclusion of any Catholics on account of the oath:-I mean the oath
as it now stands: I mean that which is commonly called the oath of supremacy.
I do not know any instance of a Canadian taking that oath; but they have been
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under no temptation to do it. Hitherto they have had no assembly. As to being
part of the council, it would have been necessary to take the declaration against
transubstantiation, as well as the oath of supremacy: therefore the distinction
has not been tendered to them.

Do you think the Canadians are desirous of serving upon juries in civil causes?-
I )elieve they would like to have the option of doing so continued to them. The
ordinance that directed that court, directed the jury to be optional; and I know
that many of the people do actually choose to have a jury, when their causes
corne to be decided there; which I look upon to be more conclusive than any
testimony of opinions nay be.

Would they perform the office of jurymen?-They sometimes complained of
that as a burthen.

Were not the forms of proceeding according to the French law, in matters of
contract and recovery of debts, exceedingly different from those which prevail
under our law ?-I believe they were. The mode of execution is different. They
had not the law of imprisonment in execution for a common debt: but it was
introduced by the special description, by that original ordinance that set out the
courts of justice. Since that time they have made very frequent use of it: full as
nuch as the British subjects, or more so.

Do they in civil causes look upon the difference as a hardship ?-I do not know
that they do. I recollect a circumstance in the execution of a process in civil
causes, in which the Canadians did complain of the English law, until it was
corrected: that was, there was too great haste made in selling their landed
property in a hurrying secret manner, and at a small price, for less than it was
worth, in order to pay their debts. That has been corrected by an ordinance of
March, 1770; and care has been taken to correct the process of imprisonment,
which made them liable to imprisonment for debt even for the sum of twelvepence
currency, in that part ninepence currency, by substituting the sum of forty
shillings. The ordinance provides that an estate shall not be sold but after a
proper time, and not at all for a debt less than twelve pounds.

Vould not the Canadians think themselves happy without the restoration of
their laws and customs, and if none of their forms of government were retained?
-I think they would not be happy without the restoration of some of their
family customs, as tenures of land, the mode of conveying, marriages, descent,
and dower, and the rule in cases of persons dying intestate.

Do not the Canadians at present esteem it a burthen to be drawn from their
homes to serve upon juries?-I have heard complaints of the kind.

Are you not of opinion that, in order to make a trial by jury more beneficial
it would be right for a certain allowance to be made to persons called to serve on
juries?-I think it would. A small one would be sufficient: five shillings a man
would make them wish to be called upon juries. I think that allowance should be
paid by the party that requested the jury.

In any and in what degree might it be expedient to establish the civil juris-
diction of England, in preference to that of the French, for trials of civil property ?
-1 received an answer from an able Canadian, M. Cugnet, to whom I have no
reason to be partial, as he has written very spiritedly against my plan,-that the
conquest was in itself a misfortune; and that they must bear with a great deal,
lie was sensible, in consequence of it; that the criminal law must be that of the
conqueror, that is, le loi du prince; but that they must submit to it. He has
further said, as to civil matters, that in point of justice, his Majesty ought to keep
up all the ancient and civil laws of the Canadians; but even there he admits, that
the form of administering justice must in the great courts be changed.

Would it be convenient, and for the interest of them as well as of us, that the
trial by jury should be established?-l think so; more especially if optional, as
it takes away all pretence of hardship.

Is not the province of Canada, by the superior spirit and great capitals of the
English merchants, very much improved?-Very much.

lave not those merchants, who have so improved the province, engaged in
those concerns and embarked their property there under the sanction of the
English government?-Undoubtedly.

Do you think the property so embarked would be equally secure, if the com-
mon law of England with respect to civil trials was entirely abolished?-l rather
think not equally secure. Certainly, they would not think it equally secure.

What proportion of the trade of the province is in the hands of the English
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merchants?-T can only tell from information I have received here in England:
I am told it is seven-eights. The increase of the trade is an undoubted cer-
tainty. I am inclined to think it is entirely owing to the industry of the English
merchants.

Did not the intendant make regulations ?- I have seen the commission of the
intendant. i think there is a power given him singly, in certain cases, to make
some regulations-not of the highest magnitude, but under some limitations,
I cannot very well tell what.

Did not the intendant regulate the price of the corn of the country, when it
exceeded the consumption of every family; fixing his own price upon a certain
quantity ?-I do not remember hearing that circumstance from any Canadian.

Do you think the English merchant would continue to embark his property in
that country, if he had not the sanction of English law?-I believe it would be
a great discouragement to him.

Would the Canadians admit a part of the English law, rather than lose those
benefits they find from the introduction of English merchants among them?-
I am persuaded they would. I apprehend, if the option was that the English
merchants should cease to trade there, or that they should submit to have that
part of the law, trial by jury, they would undoubtedly choose the latter.

Are not justices of the peace appointed to decide causes?-Upon the first
establishment of the civil government, General Murray endeavoured to soften
the change of conquest to the conquered people. The method of administering
justice was as follows: he first established a supreme court of judicature, called
the king's bench, in which the chief justice of the province singly was to preside,
and which was directed to determine all matters criminal and civil according to
the laws of England, taking himself to be bound to give those directions in con-
sequence of the King's proclamation. He also instituted, by the same ordinance,
a court of common pleas, in which he directed the judge to determine all matters
according to equity, having regard nevertheless to the laws of England, as far
as the circumstances of the province would permit; and he gave an appeal from
that court to the court of King's bench, which was directed to follow the laws
of England strictly. He also instituted justices of the peace, and gave to each
a power to determine civil matters, in a summary way, under five pounds of the
currency of that province, about four pounds English.

Was not the tyrannical behaviour of those magistrates, in their department as
judges, the cause of complaint among the Canadians?-Some did behave tyran-
nically, and their conduct gave rise to great complaints; others made use of their
power so discreetly as to be a great blessing to the people. Of these, two were
Frenchmen, Canadians, old subjects of old France before the conquest, both
Protestants.

Were any of those men suspended from their offices?-None. The governor,
instead of suspending them, made an ordinance, in March, 1770, whereby he
took away the civil jurisdiction of all justices of the peace. It was governor
Carleton's ordinance.

From what cause was it taken away?-I do not know. It was a less odious
way, perhaps, of disqualifying. It was a little while after I left the province.

I wish to know in general whether, if the English law was established in
Canada,-tlhe civil law-a few years' experience would not conciliate the Cana-
dians in general to that form of judicature ?-I am persuaded it would: and more
especially if methods were taken to remove some of their objections. How far
it may be expedient to take such measures the House will judge. One of their
objections is to juries, from the necessity of being unanimous, which they some-
times ridicule, by calling iL a method of trial by strength of body and power to
fast longest. I conceive, therefore, that that trial would be more agreeable to
them, if the majority of the jury were permitted to decide the verdict; but as it
is, with all its inconveniences, I believe they would choose to have it in the
manner it is, because I see they frequently make use of juries in causes of con-
sequence.

If that could be the case, would it not be a means of increasing their affection
and attachment to the government of this country?-In my opinion it would.

Would it not more speedily alienate their affection from both the laws and the
government of France?-I should think it would have that effect.

If that should be the case, would it not greatly promote the interest of the
country and improve it?-I should think it would.
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From your knowledge of the French laws, should you wish to see the property

of English subjects decided by those laws, in preference to the Canadian?-My
opinion is otherwise; but I am not able to balance the merit of the two codes
of law: I do not know enough of either of them.

If the French law should be established, do you apprehend there are judges
sufficient in number, and of suflicient abilities to administer justice properly
to the English subjects?-I doubt it; and besides, while I was there, the Cana-
dians were much better satisfied with the integrity and abilities of the English
lawyers in latter times than of their own; so as to employ the English lawyers
in the court of common pleas in iany causes, in preference to their own Canadian
lawyers, who have always been permitted, from the origin of the civil govern-
ment, to practise in court.

In your judgment, would not the good object proposed by the re-establishing
of the French laws and customs, be as well or better answered by retaining
a system of English laws, with such alterations as it may be necessary to intro-
duce ?-I think that the best method of giving satisfaction.

Are not those parts in which you conceive an alteration to be necessary, in
order to gratify the prejudices of the Canadians, principally confined to the tenure
of land, the mode of succession, and the descent of property?-Yes; adding to
it, conveying their lands, selling, marriages, tenures, etc. I believe I might add,
they would be pleased with the continuation of the law relative to intestate
effects. It might be easily cured of its defects by the power of making wills: it
differs little from ours.

Are you possessed of knowledge enough of the French laws intended to be
introduced by this bill to give judgment by them?-I should not like to under-
take the task. The difficulty may be measured by M. Cugnet's endeavouring
to prove that the French law is a matter of easy attainment. He tells us, in the
nanuscript I have seen, it may be learned by the perusal of only thirty volumes
in folio and quarto.

I beg to know your judgment upon the propriety of re-establishing the Catholic
religion in Canada, and restoring to the clergy their ancient rights and dues,
without a similar establishment for Protestants?-It is a very doubtful thing;
and, unaccompanied with restraints upon the bishop's great power, may be of
dangerous consequence. It is certainly not necessary to the satisfaction of the
Canadians; because the option of paying tithe, or letting it alone, can never
be disagreeable to them.

Do you understand that the Canadian subjects have at this time this option?-
They certainly have, and sometimes make use of it. They never presume to sue
for tithe, either in the court of king's bench or common pleas, knowing there
is no possibility of succeeding. The ground of that opinion of theirs and of mine
is, the strong words of general Amherst's answer 1 to the demands on the part
of the French general, for the continuation of the obligation of the people to pay
their tithes and other dues: "Granted, as to the free exercise of their religion;
but as to the obligation of paying tithes, that will depend upon the king's
pleasure." That has been universally understood, till now, to have been a positive
dispensing with the obligation. It has often happened that they have not paid
tithe; much oftener that they did, from their regard to their religion.

Do you consider this bill to be a granting and confirming of this tithe?-
The words of the bill are declaratory: the word "enacted" is not there. In my
opinion, the right does exist at present. How far words declaring that to be law,
which till this time is clearly understood not to be law, will operate as enacting
words, I do not pretend to say.

Did you ever hear in Canada that the claim to tithe extended to Roman
Catholic landholders, and not to Protestant landholders?-Everybody paid
tithe indiscriminately. Since that every body has been understood to be ex-
empted from tithes indiscriminately.

Can you help us to a ground of distinction, upon which we might be induced
to believe, that the right is a necessary one with regard to Catholic subjects,
and not so with regard to Protestant subjects?-I cannot conceive any.

From your experience of the inclinations and expectations of the Canadians
during your time, do you conceive their expectations went to the length of
imagining they should have this re-establishment of the Catholic religion made
effective, relative to what is meant to be given them by this bill ?-I believe they

I See No. V, Article xxvii.
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have been flattered with hopes of that kind, and I have reason to think promises
of endeavouring to procure it have been made to them. How far they thought
they would be successful, I cannot tell.

Would they have been induced to believe such would be the result if no such
promises had been made to them?-I am of opinion with Sir Jeffery Amherst,
that so far from it, if the priests had been permitted to remain in the possession
of their livings, and their places had been supplied by Protestants, the Canadians
would have been satisfied. They would have been satisfled, if that had been
pursued from the beginning; but I do not mean to say, that so small a degree
of indulgence, with respect to their religion, would be expedient now.

In your judgment, would not a less degree of indulgence than what is given
by this bill content them?-I believe the hopes of the upper class of the people
have been raised high. The others would be satisfied with less. Of one hundred
and fifty, one hundred and forty-eight would be satisfied with little more than
the security of their property, and those family laws I mentioned before. Very
few that take the lead among them make a complaint against the English
government. Of the set of people who call themselves noblesse, amounting to
not more than one hundred and fifty out of one hundred and fifty thousand-
eight or ten, perhaps twelve, are noblesse according to the French ideas. Of
which class there were fifty thousand families in France; I mean of the hereditary
noblesse: but there are others, who associate themselves with these, and consider
themselves upon the same footing-people who have held civil offices, noblesse
for life, disbanded officers who had held commissions in the militia, or among
regular troops-these people are most apt to complain. They fear the change of
government the most: they even are, in some degree, envious of the success and
prosperity of inferior people.

Do you not believe, that the most extravagant of the Canadian noblesse
would think themselves perfectly well off, if the two religions were sent into
the country pari passu?-I believe no interruption to the peace of the country
would happen. I believe more persons would be pleased than displeased.

In your judgment, is the legislative council, which is to be appointed, and
removeable at the pleasure of the governor, and to consist of twenty-three, a
right sort of legislature for the province of Canada, either now, or ever?-I
apprehend not now: certainly, not for ever.

Have you the same objection to a legislative council appointed, and to be
removed, by the King?-Not nearly so strong as against a legislative council
removeable by the governor. There is a wonderful difference; the former would
not make the counsellors contemptible in the eyes of the people: they would
suppose the counsellors would not be wantonly removed. Whereas, if they were
removeable by the governor, they would be considered as the mere tools and
creatures of the governor, and no reverence would be paid to their acts and
ordinances. How far they might meet with obedience, I will not say.

Would that alteration, substituting the crown in the place of the governor,
but leaving the council of twenty-three, form a legislature fit to be given to the
province of Canada ?-I am inclined to believe that theykeep in view an assembly,
notwithstanding the ill conduct of certain assemblies in North America. But if
it be thought that the Popish religion is so great an objection to the constitution
of an assembly, partly because it is dangerous to trust Catholics with much power;
if it be thought, on the other hand, unjust to exclude them entirely; I have
thought a legislative council for a few years, consisting of a certain definite
number of Roman Catholics, with a large quorum consisting of Protestants
only, might be a tolerable substitute for an assembly for seven years. My reason
for saying Protestants only is, because I conceive, if the Popish religion is not
a bar to admission into this council, it ought not to be a bar to admission into
the assembly. For that occasion, recourse should be had to an assembly; which
would be very agreeable to the Canadians, if Catholies were admitted into it.

Are the provisions introduced by the proclamation such as deserve to be called
inapplicable to the state of the province ?-I think not, in the general extent.
They require correction, and a few alterations. With respect to the laws, I beg
leave to state a distinction. The laws that I have mentioned, I can divide into
three parts: laws of tenure, laws of conveyancing, laws which I shall call a
devolution of property. I conceive the laws of tenure, by which I mean the laws
relating to the mutual and reciprocal ties of landlord and tenant, all subsist,
notwithstanding the proclamation, and do not need a revocation of it to revive



them. These laws of tenure contain the laws that oblige the tenants to pay their
quit rent and corn rent and their mutation fines, to their landlord, to grind
their corn at his mill, and give him his meal-toll. If these laws were to be
altered, it would be taking away the property of the seigneur; which cannot be
done, because it is granted by the capitulation. In the next class, I place the laws
of conveyancing, which, though not affecting the very property of the people,
because a man may be made to alter the mode of conveying his property,without
absolute violation of property, is yet a necessary branch of the law for the con-
venience of enjoying property. These laws I consider as having been changed
precipitately, and that they ought to be restored. In the third class, I place the
laws of devolution; meaning by that the laws of inheritance and dower, and the
right of the husband upon the death of the wife: the distribution also of the
intestate's effects. Those laws may be changed by the legislature, without a
breach of the capitulation....

EXAMINATION OF WILLIAM HEY, EsQ., CHIEF JUSTICE OF QUEBEC

1ow long did you reside at Quebec as chief justuce?-Six years; from the
beginning of September, 1766, to 1773.

Have you found the Canadian inhabitants dissatisfied with the introduction
of the English law, and exclusion of their own laws and customs? Do they
generally approve of the trial by jury in criminal causes?-I think they do.

Are they not equally capable of deciding in civil as in criminal causes?-1 do
not think the Canadians are in general called upon juries, so often as other
inhabitants of Canada.

Do you conceive they are less capable of distinguishing in causes of property,
or manslaughter?-It is nicer to determine questions of property, which depend
upon cases of law, than criminal causes which depend upon fact. I always
found them extremely attentive to my directions; if I may say so.

Were they not willing to receive the like assistance in civil causes?-I think
they were, in general, a very attentive and obedient people.

Are not the laws of Canada respecting lands, dower, and gift by wilI, allowed
by the court and juries at Canada, respecting the Canadian subjects only, to be
just as they were when they were in the possession of the French?-I believe
the court of King's bench did admit the Canadian laws and customs indiscrimi-
nately, in general. The ordinance directed them to do it.

Then you believe the Canadians would be content to have the laws continued
to them upon this subject?-I believe they would. They have made objections
to juries. The higher part of the Canadians object to the institution itself, as
humiliating and degrading. They have no idea of submitting their conduct to
a set of men, their inferiors; and the lower order look upon it (as in truth it is)
a burthen to them.

I apprehend the customs of Canada are as much considered by the juries of
Canada, as the particular customs are here by the judge and jury?-I believe,
in the court of King's bench, they are. I have thought myself obliged, in my
capacity of chief justice, in every case of appeal, to determine by the same
rule; because it seemed to me a gross absurdity, that I should sit to determine
the merits of a cause, governed by one kind of law, which they had determined
under the provisions of another.

Is there any method so likely to reconcile the Candians, in general, to our
government, as the introduction of the English laws, by the intervention of
a jury ?-There are two questions, rather. I believe they have great objections
to the introduction of English laws. With regard to trial by jury, they certainly
do not understand the benefits resulting from it as we do; but I do apprehend,
under certain modifications, it would not be disagreeable to them, both in civil
and criminal causes. I think the trial by jury would not be disagreeable to them,
if they were allowed compensation for their time and trouble; and I think, further,
if that unanimity which our law insists upon, was not to be insisted upon there,
and that the jury were to be composed of an unequal number (suppose thirteen
or fifteen) and that the majority of two-thirds were to determine the question,
I do not, in my own mind, think there would be much objection in the main
body of the Canadians.

Do you mean this regulation to be in criminal as well as civil causes?-No.
All in criminal causes.
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Have you ever understood that the French suitors had ever been accustomed

to make.presents?-I have never heard of any instance. I have found a great
alacrity among the Canadians to canvass for the vote of a judge. That is still
remaining in the province.

Have you heard any general complaint of juries deciding partially in causes
of property, or by any improper influence?-I cannot recollect any particular
instance. Suitors have complained. I never heard any general complaint with
regard to decisions. I have heard some with regard to their conduct in not
deciding matters.

Why did they hesitate ?-Perhaps it might be from difficulties arising from
the question itself; perhaps it might be prejudice as to the party, as between
one another; but they certainly have departed without giving verdicts; and,
I am ashamed to say, I did not punish them for it.

Then the Canadians do not think, under the proclamation, this country is
under an indispensible necessity to allow them juries?- I cannot take upon
me to say. They have an option. They have not frequently used the option.
According to the best of my information, it never has been in the court.

Would not the English be very much dissatisfied if juries were not to deter-
mine?-Very much so. They are wonderfully zealous for the trial by jury; and,
the misfortune is, they do not act up to it; for I can never get them to attend.
They are not numerous. It certainly comes upon them at a very inconvenient
time. They have, some part of the year, nothing to do; the rest of the year they
are exceedingly busy.

Under the present bill, do you think you could administer justice equally
to your own satisfaction, or to the Canadians in general, as you have done
hitherto ?-The question is rather emberrassing for me to answer. I hope I may
answer for the integrity of my own conduct.

Could you make yourself equally master of the Canadian law as of the English
law?-That must require a great deal of time and attention; and, I am afraid,
more abilities than I am master of. If his Majesty thinks proper to continue
me, I shall certainly try to make myself master of it. I am unequal to give any
opinion upon this bill. It is not my province, before this House. I profess myself
perfectly indifferent to the bill, and very unable to form an opinion.

If the benellits of the habeas Corpus were explained to the Canadians, would
they not think themselves highly favoured by it?-I should think it impossible
but they must think themselves highly favoured by it; but I do not pretend to
answer for the opinions of the Canadians. They are, in general, a very ignorant
people-a very prejudiced people.

Are they not capable of understanding the benefits of juries, as well as those
of the habeas Corpus ?-I cannot answer for their capacity. They are, at present,
in a state of great ignorance with respect to it.

If the habeas Corpus is not allowed, is not arbitrary imprisonment in the power
of the governor, without legal relief ?-I should apprehend there are abundance
of restraints upon the governor, which will intimidate him; and that the courts of
justice would relieve against such. It would not be so instantaneous, perhaps, as
the case might require.

What is the mode of relief that the courts would take, if it came to their
knowledge, under the establishment of this bill?-They would not give instant
relief: but I apprehend the party would be delivered at the commission of oyer
and gaol delivery. If out of term time, not.

Suppose the imprisonment private, what remedy then?-No remedy.
Without the permission of juries, may not money be levied upon any of the

King's subjects, under this bill ?-I have had but one view of the bill. I did not
know of my attendance here. It does not occur to me, the power of raising money
-it is so directly in the face of every law. I apprehend it might not be done
readily. The application must depend upon the decision of the court; conse-
quently, upon a jury.

If the Papists were relieved from the oath of transubstantiation, would they
not take the other?-The clergy would not. Perhaps some of the other inhabi-
tants would. The clergy might admit the King's supremacy with regard to tem-
porals. I speak only my own opinion. There is no such thing as public chapels.
Debts have been sued for goods supplied to the Canadians.

Have the Canadians thought the decision fair?-I never heard any particular
objection to them. I believe the import and export have increased.
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What proportion is carried on by the English subjects residing there?-

The English subjects import more than the Canadians; but when imported, the
Canadians take it up from them to the country.

Have the profits of the possessions of the Canadians been increased since the
conquest?-They certainly grow more corn, are more populous, and likewise
cultivate their land better. If this land had been now sold, no doubt it would have
sold for more. The body of the people are not at all dissatisfied with the conquest.
To be sure the higher part are.

Have juries been considered as judges of law as well as fact?-They have
taken it upon themselves to judge of law as well as fact. They have laid it down
as a certain principle, that they will never give a special verdict upon any occasion.

Have you not paid attention to the Canadian law ?-I certainly have, whenever
causes came up to the court of King's bench. Very few causes ever originated
in my own court.

Do you understand that, by this bill, all the law in civil causes is to be repealed,
and the law of Canada take place entirely?-I understand it so.

What remedy is substituted in the place of the habeas Corpus?-I know of
none. There is no long oppression; they sit every week.

Under the present constitution of the English criminal law and the French
civil law, could a person, not imprisoned for a crime by the operations of law,
have relief by the gaol delivery under this present bill?-My duty is to inquire
into all prisoners, and to know for what they were confined. If I did not find a
law for it, I should be tempted to make one myself.

Would the French civil law give any reparation to the party for such confine-
nent?-I should apprehend it would, upon the common principle of justice.

Is there any positive law in the Canadian code, that authorizes that idea, or
is it what your humanity would make you infer?-I apprehend, under every
system of laws, there must be naturally a redress for an injury of that kind.
What the particular mode of it is under the Canadian law, I cannot tell.

Do you mean, that any chief justice, or judge, would be entitled to assess
any particular sum of money to compensate?-Undoubtedly, the court must
sit and determine the quantity. I cannot speak to it. I never studied the law
of Canada as a system. I have endeavoured, in all cases of information, to
collect the law. I apprehend the aggrieved party must bring an action; and that,
according to the evidence of the debt, the court would allow it him. I believe,
where the matter has been doubtful, and has depended upon an intricate account,
the court has ex officio awarded it to arbitrators to settle it. I mean under the
old Canadian system.

Under the Canadian law, do you know of any power of imprisonment for debt ?
-In particular cases there was a power; but, in general, they did not use the
arrest for debt. For debts of a large nature, such as bills of exchange, I believe
they did allow it; but, in general, not.

Do you conceive the recovery of the property of the English merchants, though
in Canada, would be more or less easy, under this bill, than it was before?-
That will depend, in a great measure, upon the establishment of the courts for
the administration of justice. If they were well supplied with proper powers-
persons of discernment and integrity invested with proper powers-I should
apprehend that property might be more easily recovered.

What do you understand, under the present form of the bill, would be the
mode of administering justice in that country? Who would stand in the place
of the Canadian intendant?-I apprehend that would depend upon the execution
of the authority which is given to the Crown, by virtue of that clause, which
enables the King to appoint courts of justice.

Do you apprehend the matter of courts of justice to be left at large?-I do.
I apprehend my present commission will be at an end.

What kind of a commission can be given under the Canadian law?-I see no
necessity for altering the commissions.

Will the establishment absolutely and unlimitedly of Canadian civil law, tend
to encourage or discourage British subjects from purchasing land in that country?
-I believe the British subjects would have no objection to the restitution of
a part of the Canadian laws; but I think the restitution of the whole would very
much disincline them to settle among the Canadians.

Do you think it would be impracticable, or even very difficult to draw such
a line of admission of Canadian laws, as would give satisfaction both to the new



CONSTITUTIONAL DOCUMENTS OF CANADA
and old subjects?-I myself have been unfortunate enough to differ with General
Carleton in that respect. -His Majesty was pleased to order the governor, the
attorney-general, and myself, to make our report upon the state of the province,
and particularly with regard to grievances which the Canadians either felt, or
thought they felt, under the administration of justice, as it was then adminis-
Lered; together with the remedies that -we thought most proper to be applied
to those grievances. The Canadians conceived that the introduction'of the
English laws, and the exclusion of their own, at least their doubt and uncertainty
how far that matter went, was their greatest grievance; and the remedy proposed
to be applied was the restoration of their own laws and customs in loto. I own,
myself, I thought that went too far. I thought that such a mixture might be
made, as would be agreeable both to the Canadians and British subjects, at least
the reasonable part of both, and answer every purpose of state policy here at
home. My idea was, that a country conquered from France, and retained by
the treaty at the end of the war was, if possible, to be made a British province.
I was, and stilil am, very sensible, that must be a work of time and difficulty;
but, however, I thought it an object worth attending to. The first thing that
suggested itself to me under that idea was, that the laws of this country should
be considered as the leading system of judicature in a province that was to become
British. I was willing, however, to allow large exceptions in favour of the
prejudices, the very natural and reasonable prejudices, of the Canadians. I was
willing to allow them the whole law with respect to their tenures, with respect
to the alienation, descent, and mode of conveying or incumbering their real
property, to the rights of dower and marriage, and the disposition of their per-
sonal estate in case of intestacy. This I thought was a very large field for them:
quieting and securing their possessions according to their own notions of property,
and not breaking in upon or disturbing their former settlements. The rest of
the law, as the law respecting contracts, debts, disputes of a commercial nature,
the law of evidence, and many other matters of that kind, I thought might safely
stand upon English bottom. These, with the whole criminal law of England,
with the trial by jury, the presentments by the grand inquest, together with
the establishment or at least, toleration of their religion, with some reformation
in the proccedings of the courts of justice, to exclude our modes of pleading,
which the legal pleaders of the province are very unequal to, and to introduce
a more compendious and simple method of process, more conformable to what
they had been used to under their own government, would, I had hoped, have
made up a system that should not reasonably have been objected to by either
British or Canadians. I am of opinion, that at the time I stated that as the ground
of my difference from General Carleton's report it would have been satisfactory
to the Canadians. I am in doubt now whether it will; but I still think it ought.

Why do you think it would not now be satisfactory to the Canadians?-I
apprehend they have risen in their demands of late, and hope to be gratified
to the utmost extent of their desires.

Upon what are these very extensive opinions founded ?-I know of no particu-
lar ground for the extent of them. It appears to be a natural progressive state
from the condition they were in, to that in which they now stand. They were
terrified, and in a state almost of distraction. They neither expected to retain
their religion or their laws, and looked upon themselves as a ruined and aban-
doned people; but when they saw attention wisely and humanely paid to their
situation, they were willing to improve their condition, as far as their ideas
carried them, to the absolute restitution of their whole laws and customs. But
I know of no particular encouragement given them to ask anything. It was, I
have no doubt, promised them, that their case should be fully and fairly repre-
sented, and that they might rely upon his Majesty's bounty and goodness for
their relief.

Do you suppose they included in that general wish for the restitution of their
laws and customs, a wish for the restitution of the French criminal law?-I do
not apprehend they did. They seem perfectly satisfied with the English criminal
law. I cannot conceive them so stupid as to wish for the French law. I speak
of the great body of the people. There may be a few persons of a very peculiar
nature, that may wish for it.

Do not those persons you so properly describe as looking upon their situation
with respect to their property and with regard to juries, desire the restitution
of their criminal laws?-I have no doubt they do. These are the noblesse.
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Does not the objection of the higher people to the trial by jury, in civil causes,

in a great measure arise from their being deprived of that influence they used
to have from their power over the judges?-I cannot say it does. I never heard
any complaints of their exercising any undue influence over the judges.

Do you conceive that their readiness to have back the French laws did not
arise from the expectation of success? Have you not heard that the more power-
ful were the most successful than the lower people ?-I never have heard any thing
particular one way or the other; but one would be apt to imagine that such an
influence might prevail. I am inclined to think, in general, that their courts
of justice were pure, and justice fairly administered. There was a great control
of the superior council over every judge's determination. As that council was
composed of men of the first rank and character in the province, I cannot sup-
pose they were under any undue influence, or that they would suffer any.

Would not the lower and middle Canadians be flattered and pleased by the
power given by a jury, in proportion as the higher were mortified?-I am
inclined to think not. They would endure it, that is all: and, under the
alterations I have mentioned before, it would be less disagreeable to them;
but I fear it would take a long time to convince them of the use or advantage
of it.

Was an appeal to the superior council attended with no difficulty or expense ?-
No difficulty, and very little expense.

Where will the right of hearing appeals be lodged under this law?-I appre-
liend that will depend upon the constitution of the courts; as they will, and must
be new modelled under that law.

Do you think the former law of appeals will be inapplicable to the government
of that country under its new law, without a special provision being made?-
There will be no court to appeal to. The present courts will be abolished; the
present judges will be abolished. The authority that constitutes these courts
may, I presume, constitute the mode of proceeding in them, and how and where
to appeal from them. But this act only directs, in my apprehension, that the
rules of law to be observed in these courts should be those of Canada, with regard
to civil property.

Can you suggest any body sufficiently qualified in the laws of Canada to
receive the appeal and do justice upon that appeal?-I have no particular
person in my eye to mention.

Do you understand the appeal would be according to the spirit of the French
law?-The ultimate appeal would always rest upon the King and council; but
the stages it would go through must depend upon the constitution of the courts.

Do you conceive there would be no inconvenience arise to persons from having
their property tried upon an appeal under such laws?-I cannot give an opinion
upon the competency of the privy council.

Not with regard to the abilities of the privy council. But do you conceive
that the education of a man for a privy councillor in this country will enable
him to judge of the extent of these Canadian laws ? Is the Canadian system
of laws a short system, or is it contained in many books?--It is much lesscom-
plicated than the English, and contained in a much less number of books. The
text of the Canadian law is contained in a very few articles; but the commentaries
may be very voluminous.

Are there not many parts of the Canadian law immaterial to this point, but
which might be attended with considerable inconvenience to the English subjects
residing there?-I must confess I am not able to answer that question. The
Canadian laws were extracted-those that were thought necessary and applicable
to every purpose of securing their property-by a set of gentlemen in Canada;
who, I believe, were very unequal to the work. The compilation is published,
and ias been printed: it is generally thought to be a faithful one.

In adopting that compilation, and establishing trial by jury in civil causes,
might not such trial be obtained without any burthensome expense to the
inhabitants?-I do apprehend it might, if the courts of justice would regulate
-he fees.

Would it not be difficult in some cases, for the courts to regulate the expenses?
-I should think not, in material matters; but in the fees of counsel, for example,
no court can, or perhaps ought, to interfere.

Do you conceive that, at present, the Canadiains are much attached to France,
and would wish to be under that government again9-I do not apprehend that
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the body of them would. No doubt the noblesse and the military have been
great sufferers, from the loss of their employments and commissions; and it is
natural enough to suppose that they would incline to their old employments,
under their own government. But I should hope that they, if proper indulgence
were paid to them, might be made to withdraw from every idea of returning to
their old government, and become good British subjects.

Do you conceive the Canadians would have any great objection to a provincial
assembly, into which Roman Catholics would be admitted, under certain re-
strictions, such as taking the oaths?-I believe they have no idea of advantage
from it. They look upon the house of assembly as a house of riot, calculated for
nothing but to disturb the goverrnent, and obstruct public servants.

Do they understand that there is a resemblance between the bouse of assembly
and the House of Commons in this country?-They do not understand the
principles of either.

Have there not been conferences in that country, relative to the form of
government, and arrangement of laws, that may best suit them?-I know of
no particular conferences in that country relative to a form of government and
arrangement of laws.

Has iA never been agitated with them, what would make them happy?-I
know of no conference among them upon that subject. Their ideas are a perfect
submission to the Crown, and to any authority the Crown chooses to erect.
They have a high confidence in his Majesty. If he chooses to call a bouse of
assembly, I have no doubt they will compose it; but they would not know what
to do when they came there, nor have they any idea of the advantages of such
an assembly.

They never, then, have been made to understand by any of the King's servants,
that it would be of advantage to them? No pains have been taken to tell them
that, by means of an assembly, they would have a power of internal regulation;
but they have been taught to put the amplest confidence in the Crown?-They
require no instruction; it is their natural habit. I have harangued the juries
upon the advantages of the British constitution; but, whether it was my fault
in not delivering my ideas upon the subject clearly, or that they were not inter-
preted to them in the French language, I do not believe any Canadian took
notice of what I said. I mean, my ideas with regard to trial by jury and the
criminal law of England. I never mentioned any advantage of an assembly.

Have you ever understood that there was an absolute dislike to assemblies
among the Canadians, or only a dislike in part?-They do not understand them,
and what they do not understand, they cannot be said to dislike.

Were they ever informed that assemblies could be managed so as to be ex-
tremely obsequious to government ?-They do not at all understand the method
of making themselves so. To the English merchants, who are desirous of estab-
lishing the English laws, it would, of course, be an encouragement. . . .

Mr. Edmund Burke.- . .... But before I proceed, allow me to state, in a few
words, my opinion with regard to the principle of toleration. There is but one
licaling, Catholic principle of toleration which ought to find favour in this House.
It is wanted not only in our colonies, but here. The thirsty earth of our own
country is gasping and gaping, and crying out for that healing shower from
heaven. The noble lord bas told you of the right of those people by the treaty;
but I consider the right of conquest so little, and the right of human nature
so much, that the former has very little consideration with me. I look upon
the people of Canada as coming, by the dispensation of God, under the British
government. I would have us govern it, in the same manner as the all-wise
disposition of Providence would govern it. We know He suffers the sun to shine
upon the righteous and unrigliteous; and we ought to suffer all classes, without
distinction, to enjoy equally the right of worshipping God, according to the light
He bas been pleased to give them. The word "established" has been made use
of: it is not only a crime, but something unnatural to establish a religion, the
tenets of which you do not believe. Applying it to the ancient inhabitants of
Canada, how does the question stand? It stands thus:-you have got a people
professing the Roman Catholic religion, and in possession of a maintenance,
legally appropriated to its clergy. Will you deprive them of that? Now, that is
not a question of "establishment;" The establishment was not made by you;
it existed before the treaty; it took nothing from the treaty; no legislature has
a right to take it away; no governor has a right to suspend it. This principle
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is confirmed by the usage of every civilized nation of Europe. In all our con-
quered colonies, the established religion was confirmed to them; by which I
understand, that religion should receive the protection of the state in those
colonies; and I should not consider that it had received such protection, if
their clergy were not protected. I do say, that a Protestant clergyman going
into that country does not receive the protection of the laws, if he is not allowed
to worship God according to bis own creed. Is this removing the sacred land-
mark? Vhat I desire, is, that every one should contribute towards the main-
tenance of the religion he professes; and if this is proper to be done, why not
do it immediately? The religion to be established should be that approved religion
which we call the religion of the church of England. With regard to the religion
of our own country, there would be propriety in the use of the word " established; "
but 1 maintain, that every one ought to contribute to the support of some religion
or other. Does any gentleman mean to say, that the impious profligate, the
moment lie chooses to avow himself an unbeliever, can appropriate to bis own
use the tithe he has been accustomed to pay for the support of any religious
establishment? Suppose one of those persons should turn Jew-I would give
him complete toleration, but I say, let him support the synagogue. I will suppose
this case: when a man is sued for his tithe, he will declare that he does not profess
the Roman Catholic religion. He then walks directly into that mass-house, or
church, for the support of which lie has positively refused to engage himself:
lie says. lie does not profess the Popish religion; and suppose he abstracts himself
from all religion, he pays no tithe. If this be allowed, you are encouraging him
to be an atheist. Therefore, this clause does not provide for the establishment of
popery, but it does provide for the establishment of atheism. I have not yet
heard a shadow of an answer to this charge; nor the slightest attempt made to
remedy this evil. With a view of meeting it, I shall propose a clause, providing
that the tithe paid by persons not professing the Roman Catholic religion shall
be handed over to the Society for the Propagation of the Gospel. What objection
can be made to my proposition I cannot conjecture. Does it trench on the rights
of Englishmen? Does it trench on the rights of the.ancient inhabitants of Canada?
By no means. When the people become divided in their religion, why not follow
the generous example set by the treaty of Westphalia; by which the duties of
two or three establishments were discharged in the same church on the same
day; the Roman Catholic, the Lutheran, and the reformed religion? It sets an
example worthy of a Christian church. It is a happy union, that has fixed peace
for ever in those provinces....

Mr. Charles Fox.-I wish, Sir, to state, in two or three words, what I consider
to be the principle of this clause. My objection to the bill consists mainly in
my objection to this clause: it begins by stating, that "it is at present inexpedient
to call an assembly.". Now, that I can contradict this assertion, and say it is
expedient to call an assembly,, I will not assert; but, from all the information
I have obtained in this House, I am inclined to think it is expedient. The princi-
ple laid down, in the course of these discussions, bas been this, that the govern-
ment of the colony ought to be assimilated, as much as possible, with that of
the mother country. That the establishment of thisilegislative council is a step to-
wards such assimilation, I hold to be impossible. i am free to say, that the Cana-
dians are my first object; and I maintain, that their happiness and their liberties
are the proper objects, and ought to be the leading principle, of this bill; but
how these are to be secured to them without an assembly, I cannot see. It is
not in nature for men to love laws, by which their rights and liberties are not
protected. I must have more substantial evidence before I consent to establish
arbitrary power in that country: before I consent to establish such a government
upon the principle, that volenti non fit injuria, I must be exceedingly well assured
of the volens. You say, that the measure may be corrected. But, is it likely
that this legislative council would go on, from day to day, considering how they
could abridge their own power? This, Sir, is what can be expected from no set
of men whatever. I never wish to see the liberties of a country dependent on
such extraordinary virtue. Hitherto, I have not heard a single argument against
the establishment of an assembly. We have heard much of the danger of putting
power into the hands of the Canadians; but as the persons of the greatest con-
sequence in the colony are stated to be attached to French law and French
customs, are we not, by preferring a.legislative council to an assembly, putting
power into the hands of those most partial to French government? No one has
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urged the circumstance of the people of Canada being Roman Catholics as an
objection to an assembly; and I trust I shall never hear such an objection
stated; for no one who has ever conversed with Roman Catholics can, I think,
believe that there is anything repugnant, in their views, to the principles of
political freedom. The principles of political freedom, though not practised in
Roman Catholic countries, are as much cherished and revered by the people,
as in Protestant countries. If there was danger, I should look for it more from
those of higli rank, than those of low.

Lord North.-In the first place, Sir, I cannot admit, that the evidence taken
at our bar has been in opposition to the principle of the bill; on the contrary,
I think it confirms the most material part of it. With regard to the particular
clause before us, what have the witnesses at the bar said ? The governor certainly
is evidence against an assenbly; the chief justice certainly is evidence against
an assembly; Mr. Masères is for an assembly. But, in point of fact, what came
out in evidence ? That there were in the province at present one hundred and fifty
thousand Roman Catholic subjects, and about three hundred and sixty Protestant
families, whose numbers we will suppose to be a thousand or twelve hundred
persons; but very few of them are possessed of any property at all. The fair
inference, therefore, is that the assembly would be composed of Roman Catholics.
Now, I ask, is it safe for this country-for we must consider this country-to
put the principal power into the hands of an assembly of Roman Catholic new
subjects? I agree with the honourable gentleman, that the Roman Catholics
may be honest, able, worthy, sensible men, entertaining very correct notions
of political liberty; but I must say, there is something in that religion, which makes
it not prudent in a Protestant government, to establish an assembly consisting
entirely of Roman Catholics. The honourable gentleman is of opinion, that more
is to be dreaded from thie seigneurs than from those in the lower ranks. Sure
1 am, that the seigneurs who are the great possessors of the lands, would be the
persons who composed tie assembly, and some of thein will, I hope, be admitted
to the legislative council; but then, the governor will choose those on whose
fidelity he lias the greatest reason to rely. They will be removeable by the King
in council, and will not depend wholly upon the Roman Catholic electors, or be
removeable at their pleasure. It is not at present expedient to call an assembly.
That is what the act says; though it would be convenient that the Canadian laws
should be assimilated to those of this country, as far as the laws of Great Britain
admit, and that British subjects should have something or other in their con-
stitution preserved for them, which they will probably lose, when thiy cease
to be governed entirely )y British laws. That it is desirable to give the Canadians
a constitution in every respect like the constitution of Great Britain, I will not
say; but I carnestly hope that they will, in the course of time, enjoy as much of
our laws, and as much of our constitution, as may be beneficial for that country
and safe for this. But that time is not yet come. ...

Lord IVorth.-In considering, Sir, the various interests involved in this regula-
tion, many different parties present themselves, with whose inclinations and
desires the House must naturally be disposed to comply. The first great interest
that calls for the consideration of the House is the interest of this country, in
point of sovereignty and authority over that; the second interest is, undoubtedly,
that of his Majesty's Canadian subjects at large, who are, with the exception
of a very small number, professors of the Roman Catholic religion; a third interest
is. the one to which the honourable member has directed the attention of the
Hiouse-that of the English merchants trading to the province, to whose capital
and to whose skill much of the increase of commerce which has taken place in
that colony is to be attributed. There is also another party, whose interests
ought not to be lef t out of our consideration-l mean the ancient noblesse.

In the first place, Sir, with regard to this clause, which proposes to give optional
juries in civil causes, I do not consider that it, in any degree, affects the right
of this country over Canada in point of sovereignty. If the Crown is interested-
if the power and authority of this country is interested-in any questions con-
cerning a jury, it is in criminal matters; and such a jury the bill has already
given to the Canadians. The British parliament, Sir, having duly considered
the great protection afforded to the subject by juries, against the claim and
authority of the Crown, have universally given them a jury in all criminal causes.
Now, with regard to giving therm also a jury in civil causes, as far as the King's
authority is concerned, I do not conceive that any individual, standing in my
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situation, would object to it. In granting a jury in all civil causes, the only
point to be considered is, the happiness of the parties concerned. The English
merchants trading to Canada have an undoubted claim to the protection of
parliament. They are a most respectable body, and much of the flourishing
condition of the colony is owing to their exertions. In compliance with their
interests and desires, I would go as far as the honourable gentleman, in granting
them every thing that can be granted, without producing inconvenience and
embarrassnent. If, Sir, I understand the evidence which has been given at our
bar, it certainly is not the desire of the Canadians to have the trial by jury in
civil causes. General Carleton, if I remember his evidence, informed the flouse
that, though the mode of trial by juries had been introduced into the courts,
the Canadians, in general, did not desire to be tried by them; and it vas his
opinion, that to give them their old system of laws would be the only means of
making tlern a happy people. With regard to the other evidence, Mr. Hey,
nhe chief justice of Quebec, was of opinion, that the trial by jury is, at present,
not preferred by the people; that the noblesse and the superior class of the Cana-
dians hold it to be humiliating; and that the lower orders consider it, as in truth
il, is, a burthen. Mr. Hey told us, that, he did not think the Canadians, in tiheir
present state of ignorance, were fit to be upon a jury; that he had endeavoured to
explain to tliem the benefit of the English laws, particularly in point of trial; but,
whiether what he said was not properly interpreted to tlhem, or wlhether ls reasons
and not his argument Iad any effeet upon thein, that no Canadian took notice. lie
also said, tait there had been cases of misbehaviour in juries; not of corruption or
partiality, but several cases in which they had refused to decide a t all. Mr. Masères,
il, is truc, told us that jurieswould, lie believed, be liked under proper regulations;
but that the people did not choose to give their Lime and attendance for nothing.
Mnr. Lotbinière, on a question being put to him, whether he did not think the
English laws the best for the Canadians in general, answered that lie made no
ioubt our laws were good and wise, and made us a happy people, but that his
countryrmen preferred their old laws and custoins. Now, Sir, this proposition
requires that the jury shali be, in all cases, constituted according to the laws of
England; and is consequently not such a jury as, from the evidence of the gentle-
men you have heard at your bar, is the most proper and suitable for the people
of Canada. It goes to submit every question of every sort, relative to property
and civil rights; all the questions of feudal right; all the questions of private
Lenures, and the persons holding under them, to trial by jury; and after what
we have heard, I think it would be rather a hasty step to entrust all these things
to the decision of an optional jury. The best way will be to leave the whole
question in the hands of those to whom the administration of justice in Canada
will be confided, and whose duty it will be to adopt, from time to time, such
anendments as the actual state and condition of the colony may require.

Upon these considerations, I submit, whether it will be proper to bind down
the Crown by the clause now offered, or whether, in this case, the people of
Canada may not safely repose in the confidence, that, in the forming of the
courts of judicature, the interests of all persons concerned will be taken into
consideration, and such a plan settled as, under the peculiar circumstances of
the country, will be found most beneficial to the whole of the inhabitants. . . .

Mr. Dunning.-Sir, in entering upon the subject, there are three classes of
individuals to be considered: the Canadians, who are the old inhabitants; the
English settlers in the colony; and the merchants, inhabitants of this country,
trading to that colony. The first class are represented as being averse to trial
by jury; the two last are stated to be desirous of the establishment of such a
tribunal, but their desires, it seems, are not worth attending to. I cannot, by
any means, assent to the opinion of the learned gentleman, with regard to the
first celass, when lie supposes that the evidence of the witnesses who have been
examined at our bar tends to prove, that, in their judgment at least, trial by
jury was not desirable in the opinion of the old inhabitants of Canada, the Kings
new subjects. If I can hear aright, if I can understand rightly, all those witnesses
agreed, and agreed so clearly, and expressed themselves so forcibly, that the most
wilful mnisrepresentation cannot place them upon the other side of this question.
Mr. Masères, 1 an perfectly sure, was systematical in his evidence, in declaring,
that the Canadians were ready to receive the trial by jury; that they desire it,
and will not be content without it. It was presented to them in an optional form;
and it was evident what their wish was, from the use they made of it: they claimed
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the benefit of it; they had the benefit of it; they were satisfied with the benefit
of it. Mr. Hey, if I did not misunderstand him, said precisely the same thing.
They therefore distinguished the line of difference, and stated where they were
dissatisfied; in what they wished to have some modification of the law; what
part of the old system they wished re-established; and what part of the new
systern they wished to be rectified. Every ear acquiesced in the voice that
stated to them that, with reference to all commercial subjects, all matters of
contract, all matters of debt, all matters of civil right, with the exception of
those that had relation to matters of religious property, might safely stand upon
English bottom. These, with the whole criminal law of England, and particularly
the right of habeas corpus, made up together a system, with which, in the opinion
of Mr. Iley, the old and the new subjects of Canada would, at that time, have been
perfectly content. But he went on to say, that he doubted whether such would be
the case now; though lie still thought it ought to be.

Such, Sir, is the result of the evidence before us: but at the time that I say
this, I am ready to admit, that if, after more accurate experience, we are now
ripe to say, that a trial by jury is not adapted to the circumstances of the colony,
we ought not to enforce it. Has any body made such discovery? Has any body
found out, that though applicable in criminal matters, it is not so in those which
relate to personal property? Indeed, every sort of right is capable of being stated,
and of being discussed and decided upon by a jury. As to submitting questions
of revenue to juries, God forbid that that idea should be understood in the full
extent of it! But sure I am, that if questions of revenue were not to be decided
in this country by juries, no creature could endure to live in it for a single hour.
That is the only check-and it is a feeble one-with regard to the claim of tho
Crown. Juries are not to make the law: they are not judges of the law: more
especially are they not judges of such laws. The legislature may make those
laws; they are to administer; they are to apply them. If the Crown, or the oflicers
of the Crown, say such a law is imposed, it is not competent to a jury to question
the validity of that law. If that be proved to their satsifaction they are bound
to find it so; they are bound to carry that law into execution. If they neglect
that duty, it is obvious the same power exists to correct the misconduct of juries
abroad as well as at home. If they persist in that sort of conduct, the law is
not so weak, but that it can apply a proper coercion. I can hardly conceive a
jury in a predicament of wilful determination to refuse to do their duty. In
every point of view, I have always thought, that of all human institutions for
the investigation of truth and the rejection of falsehood and error, they are by
far the most competent judges imaginable. They are called upon to perform
a duty: they return again into society, when that purpose is answered: they are
liable to no ·temptation: they have the common interest of their fellow-subjects
in view: they have every motive to induce them to do right: they have no possible
temptation to do wrong.

Is that, Sir, the case with judges? With regard to the clause now proposed
to be added to the bill, 1 think it does not warrant our going into that con-
sideration. Upon that point, 1 will only beg to ask, who those judges are to whom
the explication of this law is meant to be entrusted? After the passing of this
bill, the excellent judge who appeared at our bar will be chief justice no longer,
unless he should be again called to fIl the same situation. The House, I trust,
has not forgotten what he said with regard to himself upon that subject. A
question having been put to him, whether he could make himself equally master
of the Canadian law as of the English law, he answered, that it would require
a great deal of time and attention, and he was afraid more abilities than he was
master of. I beg the learned gentleman will tell us, whether he knows any one
who has more abilities. I do not know where such a man is to be found. I think
it will be difficult to meet with a man of that description.

The learned gentleman mistook when he spoke of a person thrusting himself
into a place, for the purpose of getting what did not belong to him, and he
affected to claim only three hundred and sixty men, as the whole amount of
the number of Protestants in the colony; but, on this point, the witness after-
wards explained himself to mean three hundred and sixty masters of families,
making the number altogether about two thousand: but, whether three hundred
and sixty, or two thousand, or twenty thousand, be their number, is no part of
the present question. These are men who did not thrust themselves into the place,
for the purpose of getting what did not belong to them; these are men invited
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thither; these are men tempted thither. They thought they might trust the
lKing's word; they presumed that that word was sacred; they did not foresee
thie time would come when any man would dare to violate it: it imported nothing
of imposition to them. Those men, therefore, going thither upon a ground which
thiey thought would not sink under them, now address themselves to you, and
claim the protection of those laws, which are generally understood to secure
to them the due performance of all men's engagements. That it is the desire
of these inhabitants to have the trial by jury in civil causes introduced into this
bll, every witness at your bar has borne testimony. I apprehend that their
situation and condition, and the means by which they have been brought into
thait situation and condition, give them a just claim to the protection of the
legislature. And why, Sir, is the third class to which I have alluded supposed to
be less entitled in this case to consideration? They are known to you as merchants
trading to that part of the world: but how long has it been the case, that mer-
chants trading to that part of the world have not been worthy of attention;
especially when they have this additional claim to urge-that the dirliculties
to which they are exposed sprung from the same origin-the King's proclama-
Lion? The same witness has told you, that they have formed connections in
that country; that they have become creditors upon the faith of having English
laws; upon the faith of having. English juries to administer those laws, if they
should want them. The merchants are too contemptuously treated, if they are
left to suppose, that this measure is not to be judged of at all by their inclina-
tion. But, if I were of opinion that it should solely depend upon the inclination
of the Canadians, since it is not mentioned that it is desired by the Canadians,
but only supposed that they are not averse to it, that they would not oppose it,
and though only two classes would desire it, their right to it depending upon
such grounds as it does, I should say, there is nothing clearer, than that if the
ieasure is to depend upon the inclination of the inhabitants, this inclination
points clearly in its favour. But that is not the point upon which the question
rests; for though it would be improper and impolitie to do any thing disagreeable
to certain classes of the people, yet if any doubt exists, that doubt ought to be
decided by your own judgment. The House ought to decide, whether it be proper
to adopt or to reject it.

Sir, I have felt it to be my duty to detain the House thus long, in answer to
the arguments which have been urged on the other side. 1 have not given myself
tiis trouble, from any expectation that what 1 have said will produce any effect,
but that I might reply to the only argument that has been urged, and to state,
that what I have heard has not, in any degree, altered my opinion. One advan-
tage, however, will result from this discussion. The fact, that there was a division
upon this proposition will get into the Journals of the House, and there stand
a perpetual memento, that a small minority were of opinion, that English trial
by jury should not be abolished....

Mr. Ednund Burke.-I will now pass to the other part of the question-the
alleged hatred of the Canadians to serve on juries; their inaptitude to the
exercise of the functions. But a jury may be fit for them, though they may not
le fit for jurymen. A love of justice must belong to the Canadians, as well as
to other people; and I cannot believe that trial by jury is an odious thing to
men who are subject to no undue prepossession against it. In a question upon
natter of fact, where evidence is taken upon oath, between parties who are

flesh of our flesh, bone of our bone, is there any thing calculated so to prejudice
mankind, as to make thèm look upon the question of trial by jury as an odious
thing? What is the reason that you cannot repose confidence in the known
reason of men, as well in that country as in this? But it is said, the people of
Canada are averse to juriesl Have they complained of a jury? We have not one
single syllable of complaint, which has been taken at first hand. Opinions inferred
from conversations may be very easily mistaken. They may have complained,
very properly, that they found the laws of the land all shaken; that they found
a new rule given then, by, which their family settlements were all deranged;
that they were deprived of all share in the government. But, Sir, as to the
alleged dislike of these people to the trial by jury, what does the gentleman who
illed the office of Attorney-General in that country with so much honour to
himself tell you? Did he point out this fact? Did he ever give such evidence?
He spoke flatly to the contrary. He constantly spoke of it, not as a thing which
they disliked, but as one of which they were ignorant. Now, dislike and ignorance



are very different things. In their ignorance they confused the idea of a grand
jury with that of a petty jury, and esteemed the law a tyranny. Even Mr.
H-ey's evidence had only a dubious word or two in it.

-laving cleared my way thus far, there remains nothing but the evidence
of a general officer. le, to be sure, spoke of the ignorance of the people of
Canada: lie told us of their having no wish to be tried by juries; that they
preferred the mode of trial by a judge, from custoni, habit and education; and
that they thought il strange that the English residents should prefer to have
their lives and properties decided upon by barbers and shoemakers. You see,
Sir, how much these people are to be pitied whose authority is thus quoted;
how ignorant, how much deceived, were those persons who conversed with this
great officer how littie they knew of the nature of that institution which they
condemnedi Thteir objection was chiefly an objection of pride. Now, if that was
a good reason to urge against the institution there, il is a good reason against
iL here. But the objections of the Canadians, so far as they are solid and sub-
stantial, are easily removeable, without injury to trial by jury. With regard to
the objection, tiat il is humiliating to be tried by a jury, it can only come from
those who are desirous of being above the law; who are ambitious of lording it
over their breLliren. To check tlhat disposition would be one of my reasons for
giving a jury; lecatse giving a jury would be giving protection to the majority
of the people, against those whose pride and arrogance iake them say it is
humilia ting to submit to a jury. I have no objection to all the authority which
weight of family, great name, and fixed property in the country can confer. These
are always respectable. But hîow does the establislment of trial by jury neces-
sarily contradict the feelings of this class? It does not contradict their feelings
in this country. Ail the objections of the Canadians against the measure therefore
ought to vanish.

The next objection urged against the establishment of juries is that they
would be a burthen to the people. Now, that is an objection of another sort;
but what sort of objection is it? The learned gentleman lias stated it with truth:
lie says, that no man is wjlling to be a juror, because lie is a juror for the benefit
of the community, not for his own benefit. There is no one but would wish to
be excused fron disclarging the duties of the office. In many cases here, men
nust be forced to serve. Why not do in Canada, as we do here? But, if a small

allowanuce were muade, such a measure, I have no doubt, would reconcile the
Canadians:-l would, however, rather try a little longer, and see whether these
two objections, that a jury is oppressive to the poor and humiliating to the rich,
cannot be tiorouglîly removed without it.

Another thing I forgot to alludo to. We are told, that to require unanimity
in a jury shocks the Canadians. The learned gentleman gave a sullicient answer

.to this objection; but I shall beg ]eave to add a few words more. He observed,
tiat it was the very substance and character of a jury to be unanimous. Truly,
Sir, i know it is the substance and character of a jury to, be unanimous by our
law; but if I could be suffered, in a great public cause, to give an opinion, I do
not think that unanimity is absolutely necessary, but that the majority of a jury
might do just as well. I believe il would prove no inconvenience; because, even
in this cointry, the majority of a jury always turns the scale. The inconvenience
is this,--the rest, finding they nust yield, trille with their oath; they cannot be
quite so strict with their oath as I could wish them. I believe that, by the pay-
ment of a very small remuneration for the loss of time, all objections to juries
will vanish. One iearned gentleman lias suggested that compensation might be
given to a jury to the amount of three pounds: but let it be left to the judge,
jury and coinsel to adapt the payment to the nature of the cause. Most blame-
able wil] thîey be, if they establish such compensation as will make the expense
ent out the suit.

laving said this, I would remark, with regard to what the learned gentleman
lias charged against us about forcing laws upon them, that all such accusations
vanish into air: they are not applicable to the case. We do not know that they
abhor a jury-that they ablior a collective jury, in which they themselves will
bear a considerable part. If it be proposed hereafter to give a jury to Canada,
what will the answer be? "Dare I give what the parliament of England lias
refused ?" You never will have a jury, if you do not put it into this bill: it is
absolutely and clearly impossible. How many years elapsed, before you thought
of uimaking any constitution for Canada at ail! And now, instead of making them
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frce subjects of England, you sentence them to Frencli government for ages.
I meant only to offer a few words upon the part ot the Canadians, and leave
them to their misery. They are condemned slaves by the British parliament.
You only give them new masters. There is an end of Canada.

Sir, having given up a hundred and fifty thousand of thcse people, having
deprived them of the principles of our constitution, let us turn our atteption
to the three hundred and sixty English families. It is a small number; but I
have heard, that the English are not to be judged of by number but by weight;
and that one Englishman can beat two Frenclimen. Let us nlot value that
prejudice. I do not know that one Englishman can beat two Frenchmen; but
I know that, in this case, he ought, to be more valuable than twenty Frenchmen,
if you estimate hin as a freeman and the Frenchmen as slaves. What can com-
pensate an Englishman for the loss of his laws? Do you propose t» take away
liberty from the Englishman, because you will not give it to tlie French? I
would give il to the Englishman, though ton thousand Frenchmen should take
it against their will. Two-thirds of the whole trading interest of Canada are
going to be deprived of their liberties, and handed over to French law and French
judicature. Is that just to Englishmen? Surely, the English merchants want
the protection of our law more than the noblesse! They have property always
at sea; which, if it is not protected by law, every one may catch lwho can. No
English merchant thinks limself arned to protect his property, if lie is not
armed with English law. I claim protection for the three hundred and sixty
English families, whom I do know, against the prejudices of the noblesse of
Canada, whom I do not know. I must put the House in mind of what an honour-
able gentleman said in the course of this debate-that it was seldom that any
inprovement was introduced into any country, which did not at first, militate
against the prejudices of the people. Was all England pleased with the revolu-
Lion? No. The wishes of the majority were sacrified to the reason of the
better part, and the interest of the whole; and we are now enjoying the benefits of
that choice-benefits brouglit upon the ignorant people, not by force, but with
an easy hand. The Canadians are now struggling with their old prejudices in
favour of their former laws. A new establishment is proposed to them; which
Lhrows them into sone disorder, some confusion-"Ail the interim is like a phan-
Lasma and a hideous dreai." The honourable gentlemen opposite, taking
advantage of this confusion, say-We have got a basis; let us see how inuci
French law we can introduceI With a French basis, there is not one good thing
that you can introduce. With an English basis, there is not one bad thing that
you can introduce. Take the rule of the law of Canada for the rule of the con-
stitution of your courts, and it will be the rule of all your proceedings: take it
for the rule of your judicature, and sooner or later, it will be the rule of your
legislature. How often have we had occasion in this louse to quote the practice
of the courts below l how many lights have we derived froin the learned gentle-
men pleading therel how many lights have we derived froin you, Sir! how many
from the judicature of the upper House! Where there is a basis of French judica-
ture, of French law, the legislature will never think of grafting upon it an Englisit
constitution.

With regard to state policy, which is the last point I shall touch upon-the
preservation of their old prejudices, their old laws, their old custoins, by the bill,
turns the balance in favour of France. The only difference is, they will have
George the Third for Levis the Sixteenth. In order to make Canada a secure
possession of the British governient, you have only to bind the people to you,
by giving then your laws. Give them English liberty-give thein an Englisi
constitution-and then, whether they speak French or English, whether they
go to miass or attend our own communion, you will render them valuable and
useful subjects of Great Britain. If you refuse to do this, the consequence will
be most injurious: Canada will become a dangerous instrument in the hands of
those who wish to destroy English liberty in every part of our possessions.
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XXX
CHATHAM ON THE QUEBEC ACT, 1774

[Trans.: Chalhan Correspondence iv, pp. 351 ff.]

The Earl of Chalhan rose, and entered fully upon the subject of the bill. He
said it would involve a great country in a thousand difficulties, and in the worst
of despotism, and put the whole people under arbitrary power; that it was a
most cruel, oppressive, and odious measure, tearing up justice and every good
principle by the roots; that by abolishing the trial by jury he supposed the
framers of the bill thought that mode of proceeding, together with the Habeas
Corpus, mere moonshine, whilst every true Englishman was ready to lay down
his life sooner than lose those two bulwarks of his personal security and property.
'he merely supposing that the Canadians would not be able to feel the good

effects of law and freedoi, because they had been used to arbitrary power, was
an idea as ridiculous as false. ie said the bill established a despotic government
in that country, to which lie royal proclamation of 1763 1 promised the protec-
tion of the English laws. ilere the noble lord read part of the proclamation,
and then entered fully on the couneil and power vested in the governors, the
whole mode of which, he said, was tyrannical and despotic: he was likwise very
particular on the had consequences that would attend the great extension of
that province; that the whole of the bill appeared to him to bc destructive
of that liberty whicli ought to be the ground-work of every constitution: ten
thousand objections, lie was confident, miglit bc made to the bill, but the ex-
tinction of the mode of trial above mentioned was a very alarming circumstance,
and le would pronounce him a bold man who proposed such a plan.-When his
Lordship came to the religious part of the bill, lie directed his discourse to the
benchi of bishops, telling them that as by the bill the Catholic religion was made
the established religion of that vast continent, it was impossible they could be
silent on the occasion. le called the bill a child of inordinate power, and desired
and asked if any of that bench would hold it out for baptism; he touched again
upon the unlimited power of the governor, in appointing all the nembers, who
might bc made up of Roman Catholics only. He also took notice of an amend-
ment which had been made in the Hlouse of Commons, which was a new clause,
repealing so much of the act of reformation of the lst of Elizabeth, as relates
to the oath of supremacy, and substituting a common oath of allegiance in its
place. This act of Elizabeth, lie said, had always been looked upon as one that
the legislature had no more riglt to repeal, than the Great Charter, or the Bill
of Rlights.--lis Lordship stated, with great force, many objections to the clause
giving to the French Canadians so advantageous a part of the fisheries of cod
on the Labrador coast, to the great prejudice of the Englisl fishermen on the
banks of Newfoundland; considering the said fisheries of Labrador as a nursery
of Frencl-Canadian seamen, to man, in case of a French war, any squadrons
of France in those seas. le exposed the train of fatal mischiefs attending the
establishment of popery and arbitrary power in that vast and fertile region now
annexed to the governnent of Quebec, and capable of containing (if fully
peopled) not less than thirty millions of souls. He deduced the whole series of
laws from the supremacy first re-vindicated under Henry VIII., down to this
day, as fundamentals constituting a clear compact that all establishments by
law are to be Protestant; which compact ouglit not to be altered, but by the
consent of the collective body of the people. fie further maintained, that the
dangerous innovations of this bill were at variance with all the safeguards and
barriers against the return of popery and of popislh influence, so wisely provided
against by all the oaths of office and of trust from the constable up to the mem-
bers of both 1-ouses, and even to the sovereign in his coronation oath. He
pathetically expressed his fears that it might shake the affections and confidence
of his Majesty's Protestant subjects in England and Ireland; and finally lose the
hearts of all his Majesty's American subjects. His Lordship then said, that for
these and other reasons lie gave his hearty negative to the bill.

See No. VII.
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XXXI

THE QUEBEC ACT

(14 George III, c. 83.)
An act for making more effectual Provision for the Government of the Province

of Quebec in North America.
Whereas Iis Majesty, by His Royal Proclamation, bearing Date the Seventh Preamble.

Day of October, in the Third Year of His Reign, thought fit to declare the Pro-
visions which had been made in respect to certain. Countries, Territories, and
Islands in Anerica, ceded to His Majesty by the Definitive Treaty of Peace,
concluded at Paris on the Tenth Day of February, One thousand seven hundred
and sixty-three: And whereas, by the Arrangements made by the said Royal
Proclamation, a very large Extent of Country, within which there were several
Colonies and Settlements of the Subjects of France, who claimed to remain
therein under the Faith of the said Treaty, was left, without any Provision
being made for the Administration of Civil Government therein; and certain
Parts of the Territory of Canada, where sedentary Fisheries had been established
and carried on by the Subjects of France, Inhabitants of the said Province of
Canada, under Grants and Concessions from the Government thereof, were
unnexed to the Government of Neivfoundland, and thereby subjected to Regula-
tions inconsistent with the Nature of such Fisheries: May it therefore please
Your inost Excellent Majesty that it may be enacted; and be it enacted by the
King's most Excellent Majesty, by and with the advice and Consent of the Lords
Spiritual and Temporal, and Commons, in this present Parliament assembled, The Territories,
and by the Authority of the same, that al] the Territories, Islands, and Countries Islands, and
in North America, belonging to the Crown of Great Britain, bounded on the South Lunrîe, ica,Norlh A4 ;neica,
by a Line from the Bay of Chaleurs, along the HIigh Lands which divide the belonging to
hivers that empty themselves into the Hiver Saint Lawrence from those which Great Britain.
fall into the Sea, to a Point in Forty-five Degrees of Northern Latitude on the
Eastern Bank of the River Connecticul, keeping the same Latitude directly West,
through the Lake Cham plain, until, in the sane Latitude, it meets the River
Saint Laivrence; fron thence up the Eastern Bank of the said River to the Lake
Ontario; thence through the Lake Ontario, and the Hiver commonly called
Niagara; and thence along by the Eastern and South-eastern Bank of Lake Erie,
following the said Bank until the same shall be intersected by the Northern
lioundary, granted by the Charter of the Province of Pennsyluania, in case the
saine shahl be so intersected; and from thence along the said Northern and
Western Boundaries of the said Province until the said Western Boundary
strike the Ohio: But in case the said Bank of the said Lake shall not be found
to be so intersected, then following the said Bank until it shall arrive at that
Point of the said Bank which shall be nearest to the North-western Angle of the
said Province of Pennsylvania, and thence, by a riglt Line, to the said North-
western Angle of the said Province; and thence along the Western Boundary
of the said Province, until it strike the River Ohio; and along the Bank of the
said Hiver, Westward, to the Banks of the River Mississippi, and Northward
to the Southern Boundary of the Territory granted to the Merchants Adventurers
of England, trading to Hudson's Bay; and also all such Territories, Islands, and Annexed to the
Countries, which have, since the Tenth of February, One thousand seven hundred Pruvince of
and sixty-three, been made part of the Government of Newfoundland-be, and Quebee.
they are hereby, during His Majesty's Pleasure, annexed to, and made Part and
Parcel of, the Province of Quebec, as created and established by the said Royal
Proclamation of the Seventh of October, One thousand seven hundred and sixty-
three.

11. Provided always, That nothing herein contained, relative to the Boundary Not to affect
of the Province of Quebec, shall in anywise affect the Boundaries of any other the 130undaXks

Colony. o any other
III. Provided always, and be it enacted, That nothing in this Act contained Nor to make

shall extend, or be construed to extend, to make void, or to vary or alter any void other
light, Title, or Possession, derived under any grant, Conveyance, or otherwise rights formerly

granted.
For discussions of the act consult Coffin, V., The Province of Quebec and the Early Arnerican Rerolu-

lion (Wisconsin, 1896); Kennedy, W. P. M., The Conslitution of Canada (Oxford, 1922); Coupland, R.,
The Quebec A ci (Oxford, 1925); Martin, C., Empire and Commonwealth (Oxford, 1929).
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howsoever, of or to any Lands within the said Province, or the Provinces thereto
adjoining; but thaL the same shall remain, and be in Force, and have Effect,
as if this Act had never been made.

IV. And whereas the Provisions, made by the said Proclamation, in respect
Former pro- to the Civil Government of the said Province of Quebec, and the Powers and

visions ia(le for Authorities given to the Governor and other Civil Oflicers of the said Province,
the Provinlc o by the Grants and Commissions issued in consequence thereof, have been found,

after irai, 1, upon Experience to le inapplicable to the State and Circumstances of the said
177r. Province, the Inhabitants whereof amounted, at the Conquest, to above Sixty-

five thousand Persons professing the Religion of the Church of Rone, and enjoy-
ing an established Form of Constitution and Systein of Laws, by which their
Persons and Property had been protected, governed, and ordered, for a long
Series of Years, from the first Estabilisinent of the said Province of Canada;
he it, therefore further enacted by the Authority aforesaid, That the said Procla-
iation, so far as the same relates to the said Province of Quebec, and the Com-
mission under the Authority whereof the Government of the said Province is at
present administered, and all and every the Ordinance and Ordinances made
by the Governor and Council of Quebec for the Time being, relative to the Civil
Government and Administration of Justice in the said Province, and all Com-
missions to Judges, and other Ollcers thereof be, and the saine are hereby
rcvoked, annulled, anid made void, from and after the First Day of May, Oune
thousand seven hundred and seventy-five.

Inhabitants of V. And, for the more perfect Security and Ease of the Minds of the Inhabitants
Quebec may of the said Province, il is hereby declared, That lis Majesty's Subjects, pro-
p)rofess tie
oiis/ Reli- fessing the Religion of the Church of Ronie, of and in the said Province of Quebec,

gion, subject may have, hold, and enjoy, the free Exercise of the Religion 'of the Church of
to the King's Rone, subject Lo the King's Supremnacy, declared and established by an Act,

"u " ~ made in the First Year of the Reign of Queen Elizabeth, over all the Dominionsby Act 1. Eliz.;c
and the Clergy and Countries which then did, or thereafter should, belong to the Imperial

enjoy their Crown of this Realm; and that the Clergy of the said Church may iold, receive,
accustoîned I

ust and enjoy, their accustonied Dues and Rights, with respect to such Persons
only as shall profess the said Religion.

Provisions nay VI. Provided, nevertheless, That it shall he lawful for Ilis Majesty, His Heirs
be made by or Successors, to make sucl Provision out of the rest of the said accustomed
lusMajiesty Dues anud Rigihts, for the Encouragement of the Protestant Religion, and for

for tite Support c e
of the Protestant the Maintenance and Support of a Protestant Clergy within the said Province,

Clergy. as lie or they shall, from Time to Tinie, think necessary and expedient.
No Person VII. Provided always, and be it enacted, That no Person, professing the

professing the Religion of the Church of Rome, and residing in the said Province, shall be obliged
lRoiiiýi Reli- 0>

gion t ho take the Oath required by the said Statute passed in the First Year of the Reign
take the Oath of Queen Elizabelh, or any other Oaths substituted by any other Act in the
of 1. Eliz; but Place thereof; but that every such Person, who by the said Statute is required
tte ef.ore ho take the Oath therein mentioned, shall be obliged, and is lereby required,

etc., the foniow- to take and subscribe the following Oath before the Governor, or such other
ing Oath. Person, in such Court of Record as His Majesty shall appoint, who are lereby

authorized to administer the same; videlicel,

1, A. B., do sincerely promise and sivear, Thai 1 ivill be failhfuï,e and bear irue
Allegiance Io lis Majesiy King GEORGE, and him ivill defend tu the utmost of
my Power, againsI all traitorous Conspiracies, and Allempis whalsoever, which shall
be made againsi H is Person, Crown and Dignity; and 1 will do ny ulmost Endeavour

The Oath. 1o disclose and nake known 1o lis Majesiy, His Icirs and Successors, all Treasons,
and irailorous Conspiracies, and Allem pis, vhich 1 shall know Io be against Him,
or any of Them; and all Ihis I do sivear wvilhout any Equivocalion, mental Evasion,
or secrel Reservalion, and renouncing all Pardons and Dispensalions from any
Power or Person whomsoever Io the Contrary.

So ilelp Me GOD.

Persons refusing And every such Person, who shall neglect or refuse to take the said Oath
the Oath to be before mentioned, shall incur and be liable to the spmne Penalties, Forfeitures,
subjeet to the

Penalties by Disabilities, and Incapacities, as he would have incurred and been liable to for
Act I. Eliz. neglecting or refusing to take the Oath required by the said Statute passed in

the First Year of the Reign of Queen Elizabelh.
His Majesty's VIII. And be it further enacted by the Authority aforesaid, That all His

cuauudian Majesty's Canadian Subjects, within the Province of Quebec, the religious Orders
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and Communities only excepted, may also hold and enjoy their Property and subjects(re-
Possessions, together with all Customs and Usages relative thereto, and all other ligious Orders
their Civil Rights, in as large, ample, and beneficial Manner, as if the said Procla- exapt ay
iation, Commissions, Ordinances, and others Acts and Instruments lad not possessions, etc.
been made, and as may consist with their Allegiance to His Majesty, and Sub-
jection to the Crown and Parliament of Greal Britain; and that in all Matters
of Controversy, relative to Property and Civil Rights, Resort shall be had to
the Laws of Canada, as the Bule for the Decision of the same; and all Causes And in iatters
tliat shall hereafter bc instituted in any of the Courts of Justice, to bc appointed of Controversy
within and for the said Province, by His Majesty, lis leirs and Successors, to the Iaws of
shall, with respect to such Property and Rights, be determined agreeal)y to Canada for the
the said Laws and Customs of Canada, until they shall be varied or altered by Decisin.
any Ordinances, that shall, from 'l'ime to Time, bc passed in the said Province
by the Governor, Lieutenant Governor, or Commander in Chief, for tie Timte
being, by and with the Advice and Consent of the Legislat.ive Council of the
sanie, to be appointed in the Manner hereinafter mentioned.

IX. Provided always, That nothing in this Act contained shall extend, or bc Not to extend
construed to extend, to any Lands that have been granted by Ilis Majesty, or to Lands
shall hereafter be granted by His Majesty, lis 1-leirs and Successors, to bc holden à-ajesty in con-
in free and conmon Soccage. mon soccage.

X. Provided always, That it shall and may be lawful ho and for every Person
hliat is Owner of any Lands, Goods, or Credits, in the said Province, and that

lias a Right to alienate the said Lands, Goods, or Credits, in his or lier Life- Owners of
time by Deed of Sale, Gift, or otherwise, to devise or bequeath .he same at Godsmay
his or lier Death, by hiis or lier last Will and Testament; any Law, Usage, a a
or Custom, heretofore or now prevailing in the Province, to the Contrary etc., if executed
hereof in any-wise notwithstanding; such Will being executed, either according according to the

to the Laws of Canada, or according to the Forms prescribed by the Laws of Ca .
England.

XI. And whereas the Certainty and Lenity of the Criminal Law of England, criminal Law
ard the Benelits and Advantages resulting from the use of it, have been sensibly Of En9lafld to
felt by the Inhabitants, fron an Experience of more than Nine Years, during bnthe Province.
which it lias been unifornly administered; bc it therefore further enacted by the
Authority aforesaid, Thtat the sane shall continue o bc administered, and shall
be observed as Law in the Province of Quebec, as well in the Description and
Quality of the Offence as in the Method of Prosecution and Trial; and the Punish-
ments and Forfeitures thereby inflicted to the Exclusion of every other Rule
of Criminal Law, or mode of Proceeding thereon, which did or might prevail
in the said Province before the Year of our Lord One thousand seven hundred
and sixty-four; any Thing in tihis Act to the Contrary thereof in any Bespect
notwithstanding; subject nevertheless to such Alterations and Amendments as
the Governor, Lieutenant Governor, or Commander in Chief for the Tine being,
by -and with the Advice and Consent of the Legislative Council of Uie said
Province, hereafter to bc appointed, shall, from Time to Time, cause to bc made
therein, in Manner herein-afler directed.

XI. And wlereas it may be necessary to ordain many Regulations for the RIisMajesty
future Welfare and good Government of the Province of Quebec, the Occasions rnay appoint a

Couneil forof which cannot now bc foreseen, nor, without mucli Delay and Inconvenience, the Allairs of the
be provided for, without intrusting that Authority, for a certain Time, and under Province.
proper Restrictions, to Persons resident there: And whereas it is at present in-
expedient to call an Assembly; bc it therefore enacted by the Authority aforesaid,
That it shall and may bc lawful for His Majesty, His Hleirs and Successors, by
Warrant under His or Their Signet or Sign Manual, and with the Advice of the
Privy Council to constitute and appoint a Council for the Affairs of the Province
of Quebec, to consist of such Persons resident there, not exceeding Twenty-
three, nor less than Seventeen, as His Majesty, His Heirs and Successors, shall Which Council
be pleased to appoint; and, upon the Death, Removal, or Absence of any of nay make

Ordinances with
the Members of the said Council, in like Manner to constitute and appoint such Consent of the
and so many other Person or Persons as shall be necessary to supply the Vacancy Governor.
or Vacancies; which Council, so appointed and nominated, or the major Part
thereof, shall have Power and Authority to make Ordinances for the Peace,
Welfare, and good Government, of the said Province, with the Consent of Hlis
Majesty's Governor, or, in his Absence, of the Lieutenant Governor, or the
Commander in Chief for the Time Being.

17174)]



The Council are XIII. Provided always, That nothing in this Act contained shall extend toflot impoweredc
to lay Taxes, authorize or impower the said Legislative Council to lay any Taxes or Duties

Publîck Roads within the said Province, such Bates and Taxes only excepted as the Inhabitants
or Building9s of any Town or District within the said Province may be authorized by the saidexcepted. Council to assess, levy, and apply, within the said Town or District, for the

Purpose of making Roads, erecting and repairing publick Buildings, or for any
other Purpose respecting the local Convenience and (Œconomy of such Town or
District.'

Ordinances made XIV. Provided also, and be it enacted by the Authority aforesaid, That every
to bc laid before Ordinance so to be made, shall, within Six Months, be transmitted by the
for his 4îaoî.ia Governor, or, in his absence, by the Lieutenant Governor, or Commander in

tion. Chief for the Time being, and laid before His Majesty for lis Royal Approbation;
and if lis Majesty shall think lit to disallow thereof, the sane shall cease and
be void from the Tinie that lis Majesty's Order in Council thereupon shall be
promulgated at Quebe.c.

Ordinances XV. Provided also, That no Ordinance touching Religion, or by which any
touching nle- Punisminent nay be inflicted greater than Fine, or Imprisonnent for Threeligion liot to 1 t

bc in Force Months, shali be of any Force or Effect, until the sane shall have received His
without lis Majesty's ApprobaLion.

Majesty's XVI. Provided also, That no Ordinance shall be passed at any Meeting of the
Approbation. Council where less than a Majority of the whole Council is preSent, or at any
when Ordiîn- Timne except between the First Day of January and the First Day of May,

ancea uness upon some urgent Occasion, in which Case every Member thereof resident
Mliority. at Quebec, or within Fifty Miles thereof, shall be personally summoned by the

Governor, or, in his Absence, by the Lieutenant Governor, or Commander in
Chief for the Tine being, to attend the sane.

Nothiing to XVII. And be it further enacted by the Authority aforesaid, That nothing
liiiler lis herein contained shall extend, or be construed to extend, to prevent or hinder
constitute His Majesty, lis Hleirs and Successors, by H-is or Their Letters Patent under
courts of the Great Seal of Great Britain, fron erecting, constituting, and appointing, such
Criminal, Courts of Crininal, Civil, and Ecclesiastical Jurisdiction within and for the saidCivil anid

Ecclesiastical Province of Quebec, and appointing, fromîî Time to Tine, the Judges and Ofricers
Jurisdiction. thereof, as His Majesty, -lis Hleirs and Successors, shail think necessary and

proper for the Circuinstances of the said Province.
AllActs formerly XVilI. Provided always, and it is hereby enacted, That nothing in this Act
made are hereby contaired shall extend, or be construed to extend, to repeal or make void, withinli.forced withit ie'idro

te Provincthe said Province of Quebec, any Act or Acts of the Parliament of Great Britain
beretofore made for prohibiting, restraining, or regulating, the Trade or Com-
merce of His Majesty's Colonies and Plantations in America; but that all and
every thesaid Acts, and also all Acts of Purliament heretofore made concerning
or respecting the said Colonies or Plantations, shall be, and are hereby declared
to be, in Force, within the said Province of Quebec, and every Part thereof.

XXXII

TIHE QUEBEC REVENUE ACT, 1774
(14 George III, c. 88.)

An Act 1o establish a fuid lowards furiher defraying the charges of the Administra-
lion of Justice, and support of the Civil Government wvithin the Province ofQuebec
in Anerica.

Preamble. Whereas certain duties were imposed by the authority of bis Most Christian
Majesty upon wine, run, brandy, eau de vie de liqueur, imported into the Province
of Canada, now called the Province of Quebec, and also a duty of three pounds
per centum ad valoren upon all dry goods imported into and exported from the

Certain duties said Province, whiclh duties susbisted at the time of the surrender of the said
ilPOsed by bis Province to your Majesty's forces in the laLe war: And whereas it is expedientmoSt Christian

Majiety upon that the said duties should cease and be discontinued, and that in lieu and instead
ruim, brandy, thereof, other duties should be raised by the authority of Parliament for making
etc .Qme a more adequate provision foi defraying the charge of the administration of

justice and the support of civil Government in the said Province: We, your
Majesty's most dutiful and loyal subjects, the Commons of Great Britain in
Parlianent assembled, do most humbly beseech your Majesty that it may be

For the nethod of raising provincial revenue, see Nos. XXXII, XXXIV.
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enacted, and be it enacted by the King's most Excellent Majesty, by and with
the advice and consent of the Lords Spiritual and Temporal and Commons, in
this present Parliament assembled, and by the authority of the saie: That from
and after the fifth day of April, one thousand, seven hundred and seventy-five, alter April 5,
all the duties which were imposed upon rum, brandy, cau de vie de liqueur, within 1775, to be
ie said Province, and also of three pounds per cenlum ad valorem on dried goods discontinued

y uwithiin the
imported into or exported from the said Province, under the authority of his Province,
rnost Christian Majesty, shall be and are hereby discontinued; and that in lieu
and instead thereof there shall, fron and after the said fifti day of April, and instead of
one thousand seven hundred and seventy-tive, be raised, levied, collected, and w'lhichi the 0l-
paid unto his Majesty, his heirs and successors, for and upon the respective goods to bcg pad to
hereinafter mentioned, which shall be inported or broughlt into any part of the lUisMajesty.
said Province, over and above all other duties now payable in the said Province,
by any Act or Acts of Parliament, the several rates and duties following: that
is to say,

For every gallon of brandy, or other spirils, of the manufacture of Great Britain, Tihe rates.
three-pence.

For every gallon of run, or olher spirits, which shall be imported or brought from
any of his Majesty's sugar colonies in the West Indies, six-pence.

For every gallon of runi, or other spirils uihich shall be irmporled or broughl from
any other of his Majesty's colonies or dominions in Anerica, nine-pence.

For every gallon of foreign brandy, or other spirits of forcign manufacture in-
porled or brought froin Great Britain, one shilling.

For every gallon of rum or spirits of the produce or manufacture of any of the
Colonies or Plantations in America, not in the possession or under the dominion
of his Majesty, imported fron any other place except Great Britain, one shilling.

For every gallon of molasses and syrups twhich shall be imported or brought into
hlie said Province in ships or vessels belonging Io his Majestys subjects in Great
Britain or Ireland, or Io his Majesty's subjects in the said Province, three-pence.

For every gallon of molasses and syrups, twhich shall be imporled or brought into
the said Province in any other ships or vessels in which the saine may be legally
imported, six-pence; and afler those rates for any grealer or less quanlity of such
goods respectively.

11. And it is hereby further enacted by the authority aforesaid, that the said Bates deened
rates and duties charged by this Act shall be deemed, and are hereby declared sterling money
to be, sterling money of Great Britain, and shall be collected, recovered, and of Great Britain.

paid to the amount of the value of which such nominal sums bear in Great
Britain; and that such monies may be received and taken according to the
proportion and value of five shillings and six-pence the ounce in silver; and that
the said duties hereinbefore granted shall be raised, levied, collected, paid, and how they are to
recovered, in the same manner and form, and by such rules, ways, and means, be levied, etc.,
and under such penalties and forfeitures, except in such cases where any altera-
tion is made by this Act, as any other duties payable to his Majesty upon goods
imported into any Birtish Colony or Plantation in America are or shall be raised,
levied, collected, paid, and recovered, by any Act or Acts of Parliament, as fully
and effectually, to all intents and purposes, as if the several clauses, powers,
directions, penalties, and forfeitures relating thereto, were particularly repeated
and again enacted in the body of this present Act: and that all the monies that
shail arise by the said duties (except the necessary charges of raising, collecting, to whom they are
levying, recovering, answering, paying, and accounting for the same), shail be to be paid,
paid by the Collector of his Majesty's Customs, into the hands of bis Majesty's
Receiver-General in the said Province for the time being, and shall be applied
in the first place ir' making a more certain and adequate provision towards and how to be
defraying the expences of the administration of justice and of the support of applied.
Civil Government in the said Province; and that the Lord High Treasurer, or
Comnissioners of bis Majesty's Treasury, or any three or more of them for the
time being, shall be, and is or are hereby impowered, from time to time, by any
warrant or warrants under his or their hand or hands, to cause such money to
be applied out of the said produce of the said duties, towards defraying the said
expences; and that the residue of the said duties shall remain and be reserved
in the hands of the said Beceiver-General, for the future disposition of Parlia-
nient.

111. And it is hereby further enacted by the authority aforesaid that if any Regulations
goods chargeable with any of the said duties herein-before mentioned shall be with respect
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to goods brouglt into the said Province by land carriage, the same shall pass and be

r g ncarried through the port of St. John's, near the River Sorrel; or if such goods
chargeable with shall bc brought into the said Province by any inland navigation other than upon
the duties before the River St. Lawrence, the saîne shall pass and be carried upon the said River

mentioned. Sorrel by the said port, and shali be there entered with, and the said respective
rates and duties paid for the same, to such offlicer or officers of bis Majesty's
Customs as shall bc there appointed for that purpose; and if ariy such goods
coming by land carriage or inland navigation, as aforesaid, shah pass by or
beyond the said place before named, without entry or payment of the said rates
and duties, or shall be brought into any part of the said Province by or through
any other place whatsoever, the said goods shall be forfeited; and every person
who shall be assisting, or otherwise concerned in the bringing or removing such
goods, or to whose hands the same shall come, knowing that they were brought
or removed contrary to this Act, shall forfeit treble the value of such goods, to
be estimated and computed according to the best price thiat eaci respective
comodity bears in the Town of Quebec, ut the Lime such offence shall be coin-
nitted; and ail the horses, cattle, bouts, vessels, and other carriages whatsoever,
made use of in the renioval, carriage, or conveyance of sueh goods, shall also bc
forfeited and lost, and saill and nay be seized by any ollicer of bis Majesty's
Custons, and prosecuted as hiereinafter mentioned.

Penalties and IV. And it is hereby further enacted by the authority aforesaid, that the saidfore tur ed penalties and forfeitures by this Act inflicted, shall bc sued for and prosecuted
for, etc. in any Court of Admiralty, or Vice-AdmiralLy, having jurisdiction within the

said Province, and the same shall and may be recovered and divided in the
saine manner and form, and by the saine rules and regulations in all respects
as other penalties and forfeitures for offences against the laws relating to the
customs and trade of his Majesty's Colonies in Armerica shall or may, by any Act
or Acts of Parliament bc sued for, prosecuted, recovered, and divided.

Any peson V. And be iL further enacted by the authority aforesaid, that there shall fromkee;îilg a lieuse
of publi enter- and after the tifth day of April, one thousand seven hundred and seventy-five,

tainment, to bc raised, levied, collected and paid unto bis Majesty's Receiver-General of the
pay £1 16s. said Province for the use of his Majesty, his heirs and successors, a duty of onefor a license. pound sixteen shillings, sterling inoney of Great Britain, for every licence that

shall bc granted by the Governor, Lieutenant-Governor, or Commander in Chief
of the said Province to any person or persons for keeping a house or any other
place of publick entertainient, or for the retailing wine, brandy, rum, or any
other spirituous liquors within the said Province; and any person keeping any

renalty Of £10 such house or place of entertainment, or retailing any such. liquors without suchfor every offenCe- licence shall forfeit and pay the sum of ten pounds for every such offence, upon
convicti)n thereof; one moiety to such person as shall inform or prosecute for
the saine, and the other moiety shall be paid into the hands of the Receiver-
General of the Province for the use of his Majesty.

Not to inake VI. Provided always that nothing herein contained shall extend or be con-
revoren strued to extend fo discontinue, determine, or niake void any part of the terri-

reserved at the torial or casual revenues, fines, rents, or profits whatsoever, which were reserved
conquest. to, and belonged to his Most Christian Majesty, before and at the time of the

conquest and surrender thereof to his Majesty, the King of Great Britain: but
that the saine and every of them, shall remain and be continued to be levied,
collected, and paid in the saine manner as if this Act had never been made:
anything thercin contained to the contrary notwithstanding.

In snits broight VII. And lhc it further enacted by tle authority aforesaid, that if any action
pursuant to this or suit shall bc commenced against any person or persons for anything done inAct, (tefeiffd&uts

to have treble pursuance of this Act, and if it shall appear to the Court or Judge where or
costs. before whon the saine shall be tried, that such action or suit is brought for any-

thing that was donc in pursuance of, and by the authority of this Act, the de-
fendant or defendants shall be indemnified and acquitted for the same; and if
such defendant or defendants shall bc so acquitted; or if the plaintiff shall
discontinue such action or suit, such Court or judge shall award to the defendant
or defendants treble costs.
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XXXIII

ADDRESS OF THE GENERAL CONGRESS TO TUE INHABLTANTS
OF THE PROVINCE OF QUEBEC1

October 26th, 1774.
Friends and Fellow-Subjects,

,We, the delegates of the colonies of New-Hampshire, Massachusetts Bay,
R1hode Island, and Providence Plantations, Connecticut, New York, New-Jersey,
Pennsylvania, the counties of Newcastle, Kent and Sussex on the Delaware,
Maryland, Virginia, North-Carolina, and South-Carolina, deputed by the in-
habitants of the said Colonies, to represent them in a general congress at Phila-
delphia, in the province of Pennsylvania, to consult together of the best methods
to obtain redress of our afflicting grievances, having accordingly assembled, and
taken into our most serious consideration the state of public affairs on this con-
tinent, have thought proper to address your province, as a member therein deeply
iunterested.

When the fortune of war, after a gallant and glorious resistance, liad incor-
porated you with the body of English subjects, we rejoiced in the truly valuable
addition, hoth on our own and your account; expecting, as courage and generosity
are naturally united, our brave enemies would become our hearty friends, and
that the Divine Being would bless to you the dispensations of his over-ruling
Providence, by securing to you and your posterity the inestimable advantages
of a free English constitution of government, which it is the privilege of all
English subjects to enjoy.

These hopes were confirmed by the King's proclamation, issued in the year
1763, plighting the public faith for your full enjoyment of those advantages.

Little did we imagine that any succeeding ministers would so audaciously
and cruelly abuse the royal authority, as to withhold from you the fruition of
the irrevocable rights, to which you were thus justly entitled.

But since we have lived to see the unexpected time, when ministers of this
flagitious temper have dared to violate the most sacred compacts and obliga-
tions, and as you, educated under another form of government, have artfully
been kept from discovering the unspeakable worth of that form you are now
undoubtedly entitled to, we esteem it our duty, for the weighty reasons herein-
after mentioned, to explain to you some of its most important branches.

" In every human society, (says the celebrated Marquis Beccaria) there is an
effort continually tending to confer on one part the height of power and happi-
ness, and to reduce the other to the extreme of weakness and misery. The intent
of good laws is to oppose this effort, and to diffuse their influence universally
and equally."

Rules stimulated by this pernicious "effort", and subjects, animated by the
jiist " intent of opposing good laws against it," have occasioned that vast variety
of events, that 111 the histories of so many nations. Al these histories demon-
strate the truth of this simple position, that to live by the will of one man, or
set of men, is the production of misery to all.

On the solid foundation of this principle, Englishmen reared up the fabric
of their constitution with such a strength, as for ages to defy time, tyranny,
treachery, internal and foreign wars: and as an illustrious author of your nation,
hereafter mentioned, observes, "They gave the people of their colonies the form
of their own government, and this government carrying prosperity along with
it, they have grown great nations in the forests they were sent to inhabit."

In this form the first grand right is that of the people having a share in their
own government by their representatives, chosen by themselves, and in con-
sequence of being ruled by laws which they themselves approve, not by edicts
of men over whom they have no control. This is a bulwark surrounding and
defending their property, which by their honest cares and labours they have
acquired, so that no portions of it can legally be taken from them, but with their
own full and free consent, when they in their judgment deem it just and necessary
to give them for public services: and precisely direct the easiest, cheapest, and
inost equal methods, in which they shall be collected.

1 This document illustrates the attempt by the American colonies to induce Canada to take part in
the continental congress of 1775. Sec Smith, J. H., Our Struggle for the Foureenth Colony (2 vols., New
York, 1907).
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The influence of this right extends still farther. If money is wanted by rulers,

who have in any manner oppressed the people, they may retain it, until their
grievances are redressed; and thus peaceably procure relief, without trusting
tu despised petitions, or disturbing the public tranquillity.

The next great right is that of trial by jury. This provides, that neitier life,
liberty, nor property can be taken from the possessor, until twelve of his un-
exceptionable counitrymnen and peers, of his vicinage, who froum their neighbour-
hood may reasonably be supposed tu be acqutainted with his character, and the
characters of tic ivilnesses, upon a fair trial, and full enquiry, face to face, in
open court, before as ma;îny of the people as choose to attend, shall pass their
sentence upon oathi against lima; a sentence tiat cannot injure him, without
injuring their own reputation, and probably their interest also; as the question
iay turn on points that in soie degree, concern the general welfare: and if it
does not, their verdict may forni a precedent, that, on a similar trial of their
own, may iilitate agaîinst them.

Another righit relates nerely to the liberty of the person. If a subject is seized
and iipîurisoned, thouglh by order of government, le nay, by virtue of this right,
immiediate obtain a writ, termed a Habens Corpus, fron a judge, whose sworn
duty it is to grant it, and thereupon procure any illegal restraint, to be quickly
enquired into ard redressed.

A fourth righît is, that of holding lands hy the tenure of easy rents, and not
by rigorous and oppressive services, frequently forcing the possessors from their
famnilies and thieir business, tu perfori what ought to be donc, in all well regulated
states, by men hired for the purpose.

The last righît we shall mention, regards the freedon of the press. The impor-
tance of this consists, besides tie advaricenent of truth, science and morality,
and arts in general, in iLs (ifflusion of liberal sentiments on the administration
of governmnent, ils ready communication of thouglts hetween subjects, and its
consequential promotion of union among them, whîereby oppressive oilicers are
shame(l or intimidinatted into more honourable and just modes of conducting
a ffairs.

These are the invaluable riglits that form a considerable part of our mild
system of government: that sending its equitable energy through all ranks'and
classes of mnci, defends the poor fron the ricli, the weak from the powerful,
the inlustrious from the rapacious, the peaceable from the violent, the tenants
froi he lords, and all from their superiors.

These are the righîts, without which a people cannot be free and happy, and
under the protection and encouraging influence of which, these colonies have
hithierto so amazingly flourished and increased. These are the riglits a prolligate
ministry are now striving, by force of arms, to ravish fromu us, and which we are,
with one mind, resolved never to resign but with our lives.

These are the rights you are entitled tu, and ouglit at this moment in perfection
to exercise. And what is offered to you by the late act of parliamuent in their
place? Liberty of conscience in your religion? No. 'od gave it to you; and the
temporal powers withi which you have been and are connc2ted firmly stipulated
for your enjoyment of it. If laws divine and human, could secure it against
the despotic capacities of wicked men, iL was secured before. Are the Frenchi
laws in civil cases restored? It seems so. But observe the cautious kindness
of the ministers who pretend to be your benefactors. The words of the statute
are, that those "laws shall be the rule, until they shall be varied, or altered
l'y any ordinances of the governor and council." Is the "certainty and lenity of
the criminal law of England, and its benefits and advantages", commended in
the said statute, and said to "have been sensibly felt by you," secured to you
and your descendants? No. They too are subject to arbitrary "alterations"
by the governor and council; and a power is expressly reserved of "appointing
such courts of criminal, civil, and ecclesiastical jurisdiction, as shall be thought
proper." Such is the precarious tenure of mere will, by which you hold your
lives and religion.

The crown and its ministers are empowered, as far as they could be by parlin-
ment, to establishi even the inquisition itself among you. Hlave you an assembly
coiposed of worthy men elected by yourselves, and in whom you can confide,
to make laws for you, to watch over your welfare, and to direct in what quantity,
and in what mianner your noney shall be taken from you? No. The power of
mnaking laws for you is lodged in the governor and council, all of them dependent
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upon, and removeable at the pleasure of a minister.-Besides, another late stautite
made without your consent, has subjected you to the imposition of excise, the
horror of all frec states; they wresting your property from you by the most
odious taxes, and laying open to insolent tax-gatherers, bouses the scenes of
doinestic peace and comfort, and called the castles of English subjects in the
books of their laws. And in the very art for altering your government, and
intended to flatter you, you are not authorized to "assess, levy. or apply ony
rates and taxes, but for the inferior purposes of naking roads, and erecting and
repîairing public buildings, or for other local conveniences, within your respective
towns and districts." Why t.is degrading distinction? Ouglt not the property
hoiiestly acquired hy Canadians to be held as sacred as that of Englishnen?
llave nut Canadians sense enough to attend to any other public afTairs, than
galhering stones fron one place and piling them up in another? Unhappy people t
who are not only injured, but insulted. Nay more!-WVitli such a superlative
contempt of your understanding and spirit lias an insolent ministry presumed
to think of you, our respectable fellow-subjects, according to the infornation we
have received, as firmnly to persuade themllselves that your gratitude, for the
injuries and insults they have recently offered Io yu, will engage you to take
up a:rms, and render yourselves the ridicule and detestation of the world, hy
leoiing tools, in their hands, to assist them in taking that freedomi fron us,
which they have treachîerously denied to you; lthe uinavoidable consequence of
wlich attempt, if successful, wouild be flie extinction of ail hopes of you or your
posterity being ever restored to frecdom: for idiocy itself cannot believe, tihat,
whien their drudgery is perfornied, they will treat you with le, cruelty than they
have us, who are of the saine blood with Ihemselves.

Wliat, would your countrynian, t.he immlortal Montesquieu, have said Io such
a pelan of domination, as has been framed for you? IlIcar bis words, witl an
iitenseness of tliought, sufited to the importance of the subject.-" Il a free
tate', every man, wlo is supposed a free agent, ought to be concerned in his ou'n

qorernmenl ; therefore the legislalive should reside in the whole body of the people,
or their represcntative."-" The political liberty of the subject is a Iranquillity
of nind, arising from tlhe opinion each person bas of bis safely. In order to have
t lis liberty, it is requisite the government, be so constituted, (,bat one man need
not, he afraid of another. When the power of making laws, and the power of
erxecuIing thein are united in the sanie person, or in the saine body of magistirates,
Ithere can be no liberly; because appreliensions may arise, lest the sanie nonarch
or senale should enaci tyrannical laws, to execule them in a tyrannical nhanner."

"The power of judging should be exercised by persons taken fron the body
of lhr people, at certain times of the year, and pursuant to a forin and ianner
l)risril)ed hy laiw. There is no liberly, if the power of judging be not separaled
froi fie legislative and executive powers.'

"Military men belong to a profession which rnay be useful, but is often danger-
us.-The enjoyment of liberty, and even its support and preservation, consists

in every man's heing allowed to speak his thoughts, and lay open his sentiments."
Apply these decisive mnaxims, sanctioned by the authority of a naine which

all Europîe reveres, to your own state. You have a governor, it may b urged,
vested with tlie execulive powers, or tle powers of administration. In hm, and
in your council, is lodged the power of making laws. You have judges, who are
to decide every cause affecting your lives, liberty or property. lere is, indeed,
an appearance of the several powers being separated and distribu ted into different
hands, for checks one upon another, the only effectual mode ever invented by
tlie wiit of men, to promote their freedon und prosperity. But scornirig to be
ilhuded by a tinselled outside, and exerting the natural sagacity of Frenchmen,
r.ranine the specious device, and you will find it, to use an expression of Holy
Writ, "a painted sepulchre," for burying your lives, liberty and property.

Your judges, and your legisliative council, as it is called, are dependent on your
Guvernor, and lie is dependent, on the servant of the Crown in Great Britain. The
legislalive, execulive, and judging powers are ail moved by the nods of a minister.
Privileges and immunities last no longer than his smiles. When lie frowns, their
feeble forms dissolve. Such a treacherous ingenuity has been exerted in drawing
up ithe code lately ofTered you, that every sentence beginning with a bonevolent
pretension, concludes with a destructive: and the substance of the whole, divested
of its smooth words, is-tthat the crown and Its minister shall be as absolute
1 biroughout your extended province, as the despots of Asia and Africa. What con
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protect your property from taxing edicts, and the rapacity of necessitous and
cruel masters? Your persons from leltres de cachet, gaols, dungeons, and oppressive
service? your lives and gencral liberty from arbitrary and unfeeling rulers?
We defy you, casting your view upon every side, to discover a single circumstance,
promising from any quarter the faintest hope of liberty to.you or your posterity,
but from an entire adoption into the union of these colonies.

Whal advice would the truly great man before mentioned, that advocate of
freedoin and humanity, give you, was he now living, and knew that we, your
numerous and powerful neighbours, animated by a just love of our invaded
riglits, and united by the indissoluble bands of affection and interest, called upon
you, by every obligation of regard for yourselves and your children, as we now
(o, to join us in our righteous contest, to make a common cause with us therem,
and to take a noble chance of emerging from a humiliating subjection under
governors, intendants, and military tyrants, into the firm rank and condition
of English freemen, whose custom it is, derived from their ancestors, to make
those tremble wlho dare to think of making them miserable.

Would not this be the purport of his address? "Seize the opportunity presented
to you by Providence itself. You have been conquered into liberty, if you act
as you ouglit. This work is not of man. You are a small people, compared te
those who with open arms invite you into fellowship. A moment's reflection
should convince you which will be most for your interest and lappiness, te have
all the rest of North America your unaltera ble friends, or your inveterate enemies.
The injuries of Boston have roused and associated every colony, from Nova
Scotia to Georgia. Your province is the only link that is wanting to complete
t he bright and strong clain of union. Nature has joined your country to theirs.
Do you join your political interests. For their own sakes they never will desert
or betray you, Be assured that the happiness of a people inevitably depends on
their liberty, and their spirit to assert it. The value and extent of the advantages
tendered to you are immense. leaven grant you may not discover then to be
blessings after they have bid you an eternal adieu."

We are too well acquainted with the liberality of sentùient distinguishing
your nation, te imagine, that difference of religion will prejudice you against a
hearty amity with us. You know, that the transcendent nature of freedom
elevates those, who unite in the cause, above all such low-minded inilrmities.
The Swiss Cantons furnislh a memorable proof of this truth. Their union is
composed of Catholie and Protestant states, living in the utmost concord and
pence with one another, and thereby enabled, ever since they bravely vindicated
their freedom, te defy and defeat every tyrant that has invaded them.

Should there be any among you, as there generally are in all societies, who
prefer the faveurs of ministers, and their own interests, to the welfare of their
country; the temper of such selfish persons will render then incredibly active
in opposing all public-spirited measures, from an expectation of being well
rewarded for their sordid industry by their superiors: but we doubt not you
will be upon your guard against such men, and net sacrifice the liberty and hap-
piness of the whole Canadian people and their posterity, te gratify the avarice
and ambition of individuals.

WeTc do not ask you, by this address, te commence lostilities against the
goveriment of our common sovereign. We only invite you to consult your own
glory and welfare, and not te suffer yourselves te be inveigled or intimidated
by infamous ministers so far as to become the instruments of their cruelty and
despotisn, but to unite witlh us in one social compact, formed on the generous
principles of equal liberty, and cemented by such an exchange of beneficial and
endearing oflices as tu render it perpetual. In order to complete this highly
desirable union, we submit it te your consideration, whether it nay net be
expedient for you to meet togeiher in your several towns and districts, and
elect deputies who after meeting in a provincial congress, may chuse delegates,
te represent your province in the continental congress, te be held at Philadelphia,
on the tenth day of May, 1775.

In this present congress, beginning on the flfth of last month, and continued
te this day, it lias been with universal pleasure, and an unaninious vote, resolved,
that we should consider the violation of your riglits, by the act for altering the
government of your province, as a violation of our own; and that you should be
invited te accede to our confederation, which lias no other objects than the
perfect security of the natural and civil rights of all the constituent members,
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according to their respective circumstances, and the preservation of a happy and
lasting connection with Great Britain, on the salutary and constitutional princi-
ples herein before mentioned. For efTecting these purposes, we have addressed
an humble and loyal petition to his Majesty, praying relief of our grievances;
and have associated to stop all importation from Great Britain and Ireland,
after the fIrst day of December, and all exportation to those kingdoms and the
West Indies, after the tenth day of next September, unless the said grievances
are redressed.

That Almighty God may incline your minds to approve our equitable and
necessary measures, to add yourselves to us, to put your fate, whenever you
suffer injuries which you are determined to oppose, not on the smail influence
of your single province, but on the consolidated powers of North America, and
niay grant to our joint exertions an event as happy as our cause is just, is the
fervent prayer of us, your sincere and affectionate friends and fellow-subjects.

HENRY MIDDLETON, President.
By order of the Congress

Oct. 26, 1774.
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FOURTH PERIOD

1774-1791
Ti Quîebec act was alnost still-born, owing to the breaking out of
hostilities between England and the thirteen colonies. AL any rate,
necor(ling to Lihe opinion of Haldimand, its passing prevented Canada
fromil beconing a fourteeith state of the Union (sec No. XL). The wiar.
however, did not, entirely suppress te demands of the British in
Canîada for a house of assembly, and as soon as peace was declared in
1 783 ilhese demands were reinforced by the arrivai in Canada of those
coloiial citizens-known to history as the united empire loyalists-wlo
had reiained loyal to the British connexion during the revolutionary

Ca.rUleton, now Lord Dorchester, returned to Canada for his second
tern of oflice as governor im 1786, and there lay before him a compli-
va:ted task. lhe '-ancienît subjects', that is, ithe British in Canada,
peirsisted in their denands for a ' new and free constitution', whiclh iow
irî-luled, in addition to a house of assembly, thie riglt of taxation ni
some control over the executive (sec Nos. XLI l, XLIV). 'Tlie united
empire Ioyalists, thougl loyal to the monarchical principle, were
rothing behind the fathers nf American federation in Lteir cliimiî to
representaive institutions. Further advanced taian contemporary
l·:gilisliunen in political thought, il soon becane evident to Dorchester
t haL they would not complacently endure the constitutional systent
ereted by the Quebec act. On the other hand, Lite Frencli Canadiauns
were still children in political experience, to whoni representative
institutions were only ' une machine anglaise pour nous taxer'. Dor-
hester's problem was no easy one. WoNul it be possible out of such

opposiig forces to present an equitale solution ?
'ie 'ancient subjects' began tlie stirggle with numerous dispatches

anîd petitions, of which exaiples are given, and in 1788 they sent
Adam Lymburner io London, who stated thieir case at. tlie ba.r of ie
louse of coîmnons. 'Thie way did not lie very clearly before t he govern-
mnent. Ilowever, as the united empire loyalists had to a large extentl.
set tled West of the French Canadians in wht is now Lite provin-e of
Onhtario, te government decided, against Dorchester's wislh, to
divide the province (sec No. XLVIl), and they su.îbmitted a draft
constitution to the governor in October, 1789. Grenville's covering
dispatch (sec No. XLIX) is of interest, as it outlines a new departure in
Caaian government. Il addition, the ieart-searchings over a new
cvonstitution gave rise to a famous suggestion contained in an opinion
which Dorchester obtainîed froni chief justice William Siith. 'Il
proposal w:,s in reality one for the federation of British North Anierica
(see Nos. LII, Lili). Hiowever, the time was not ripe and the con-
stitutiotal act was passed in 1791 (sec No. LIV), which provided for
lite division of the province by an order in council. Tiis order

was duly issued on August 24, 1791. In Septemuber, Dorchester was
apointed captain-general and governor-in-chief of both provinces.

Slouses of assenbly were establislhed in eaci division.
The documuents given below illustrate the various difliculties whici

led to the drawing up of a new constitution.





XXXIV
THE QUEBEC REVENUE ACT, 1775

(15 George 1ii, c. 40.)

An Act for amending and explaining an Act, passed in the fourlentlh year of his
MajeslU's reiqn, intiluled " An Act I o eslablish a Fund loicards furiher defraying
lie charges of the Adminisîration of Julice and supporI of the Civil Governnentl
wihin the -rovince of Quebec, in America."

Whereas by an Act passed in the fourteenth year of his Majesty's reign Preamilibe.
(intituled, "An Act, to establish a fuind towards further defraying the charges of
t lie administration of justice and support of the Civil Government within LIte Clause inl Act
Province of Quebec in America "), it is amongst other things enacted, that if any 14 George Il[,
goods, chargeable with any of the duties in the said Act mentioned, shall be '"d'
brought, into the sa id Province hy land carriage, the sane shall pass and he carried
through Lite Port of Saint .Johns, near the River Sorrel; or if such goods shall be
brought into the said Province by any inland navigâtion other than that upon
the River Saint. Laiwrence, the sanie shall pass and he carried upon the said Hiver
Sorrei by the said port, and shall be Lere entered with, and the said respective
rates and duties paid for te same to such officer or oiTicers of his Majesty's
customs us shall there be appointed for that purpose; and if any such goods,
coming by land carriage or inland navigation, as aforesaid, shall pass by or
beyond the said place before named, without entry or payment, of the said rates
an1d duties, or shall be brought into any part of the said Province by or though
any other place whatsoever, the said goods shall be forfeited; and every person
who shall be assisting, or otherwise concerned in the bringing or renoving such
goods, or to whose hands the same shall cone, knowing that they were brought
or removed contrary to titis Act, shall forfeit treble the value of such goods; Lo
he estinated and computed according to the best price that eaci respective
comîrnodity bears in the town of Quebec t the tinte sucit offence shall be cofmt-
mitted; and ail the horses, cattle, boats, vessels, and other carriages whatsoever,
zmde use of ii the removal, carriage or conveyance of such goods, shall he for-
feited and lost, and shall and mnay be seized by any oflicer of his Majesty's Cus-
toms, and prosecuted as thereinafter nentioned: And whereas there is reason
Io apprelhend that the regulations and restrictions contained in Lite said ierein-
before recited clause, so far as they relate to the bringing of rum, brandy, or
other spirits into the Province of Quebec by land carriage, may, wititout furtiter
explanation, operate to the prejudice and disadvantage of the commerce carried
oin with the indians in the upper or interior parts of Ute said Province: We, your is Majesty's
Majesty's most dutiful and loyal subjects, the Commons of Great Britain in subjeets nay
Parliament assembled, do inost humbly beseech your Majesty that il may be ariag, by land
enacted; and be il. enacted by the King's Most Excellent Majesty, hy and with gauon, into
tite advice and consent of the Lords Spiritual and Temporal, and Comnions, in any parts of
titis present Parliament assembled, and by the authority of the saine, Thtat it Quehcc "'o
shail and nay be lawful to and for ail his Majesty's subjects freely Lo bring, carry comprehended
or convey, hy land carriage, or inland navigation, into any parts of the Province in the loyal
of Quebec, not ieretofore comprehended within the linits thereof by his Majesty's "rocatnation-s t Oct. 7, 1763,
Royal Proclamation of the seventh of October, one thousand seven iuindred and any quai'tity of
sixty-three, any quantity of rum, brandy, or other spirits, anything contained rum, brandy,
in the before-recited Act of Parliame Lt io the contr'ary thereof in any wise not-
witlistanding.

XXxV
INSTRUCTIONS TO GOVERNOR CARLETON, 17752

[Trans.: Shortt and Douglt.y.]
2. If. is Our further Will and Pleasure, that any five of Lthe said Council shall

constitute a Board of Council for transacting ail Business, in which their Advice
and consent may be requisite, Acts of Legislation only excepted, (in which Case
you are not to act wit.iout a Majority of the whole,) And it is Our further Will

14 George 1IH, c. 88. (See No. XXXII.)
* These instructions were sent by lord Dartmouth to Carleton on January 7, 1775.
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and ileasure, that the Members of Our said Council shall have and enjoy ail the
lowers, Privileges, and Emoluments enjoyed by the Memhers of Our Council in
Our other Plantations; and also such others as are contained and directed in Our
said Commission under Our Great Seal of Great Britain, and in these Our Instruc-
tions to you; and tha t they shall meet together at such time and Limes, place and
places, as yoi in your discretion shall tiink necessary, except when they meet
for the purpose of Legislation, in which Case they are to be assenbled at the
Town of Quebec only.

4. And whereas by an Act passed in the fourteenth year of Our Reign, intituled,
"An Act for imaking more effectual provision for the Government of the Province
"of Quebec in North America," it is enacted and provided. that no person, pro-
fessing the Religion of the Church of Borne, and residing in the said Province,
shail be obiliged to Lake the Oath of Supremacy required by an Act passed in the
first year of the reign of Queen Elizabeth, or any other Oaths substituted )y any
other Act in the place thereof; but that every such Person, who bîy the said
Statute is required to take the oaths therein mentioned, shail be obliged, and is
tlherebîy required, under certain Penalties, to take and subscribe an Oath in the
forn and Words therein prescribed, and set down; It is therefore Our Will and
Pleasure, that you (10 administer to each and every Meiler of Our said Council,
heing a Cantadi:ti, and professing the Hieligion of the Chturch of rome, and cause
eaci of thein severaily to take and subscribe the Oath mentioned in the said Act
jassed in Lhe fourteentlh year of Our Rieign, intituled ; "An Act for naking more
"elfecital provision for the Governmeit of the Province of Queb in North
" America ;" and also cause thiem severally to take an oath for the <lide Execution
of lieir lafces and Trusts, and for their equal and impartial administration of
.Justice.

5. And Lthal We may be always informed of the Names and Characters of
Persons lit to supply te Vacancies, wiich may happen in Our said Council, you
are front Lime to time to transmit to Us, by one of Our Principal Secretaries of
State, the names and Characters of such persons, infhabitants of Our said Colony,
whon you shall esteem the bîest qualifiedl for that Trust; And you are also to
transmit. a duplicate of the said Account to Our Comnissioners for Trade and
Plantations, for their Information.

6. And if it shall at any Lime happen, that by the death or departure out of
Our said Province, of aiy of Our said Councillors, there shall he a Vacancy in Our
said Couneil, Oui' Will and Pleasure is: that you signify the same to Us by one of
Our Principal Secretaries of State, and to Oui Commissioners for Trade and
Pliantations, by the first OppotnLity, t.ht We may hy Warrant under Our
Signet and Sign Manual, and with the Advice of Our Privy Council, constitute
and appoint others in theur stead.

7. You are fort.hwith to communicate suîch and so many of these Our Instruc-
tions to Our said Council, wherein their Advice and Consent are mentioned to be
requisite, as likewise ail such others from time to time, as you shall find convenient
for Our Service to lhe imparted to them.

8. You are to permit the Members of Our said Council to have and Enjoy
Freedom of Debate and vote in ail Affairs of Public Concern, that may be debated
in Council.

9. And Whereas by the aforesaid Act passed] in the fourteenth year of Our
Reign, intituled, "An Act for making nore effectuai provision for the Govern-
"nient of the Province of Quebec in North America," It is further enacted and
provided, that the Coincil for the Affairs of the said Province, to be constitut.ed
and appointed in Manner therein directed, or the Major Part thereof, shall have
power and Authority to make Ordinances for the peace, Welfare, and good
Governent of the said Province with the Cotisent of Our Governor, or, in his
absence, of the Lieutenant Governor, or Commander in Chief for the time being;

rovided, ithai no Ordinance shall be passed, unless upon some urgent Occasion
at any Meeting of the Council, except between the first day of January and the
first, day of May. And Whereas the State and Condition of Our said Province do
require, that inmediate provision shouild hie made by Law for a Great Variety
of Arrangements and Regulations essentially necessary to the Government,
thereof; It is therefore Our Will and Pleasure, that you do within a convenient
time issue Summons for the Assembling of Our said Council in their Legislative
Capacity either on the first day of April next, or as soon after as nay be con-
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venient, in Order to deliberate upon, and fraime such Ordinances, as the Condition
of Affairs within Our said Province shall require, and as shall in your and their
Judgement, be fit and necessary for the Welfare of Our said Province, and the
Territories tiercunto belonging.

10. You are nevertheless to take especial Care,
That no Ordinance be passed at any Meeting of the Council, where less than a

Majority of the Council is present, or at any time, except between the first day of
January and the first day of May, as aforesaid, unless upon some urgent Occasion;
in which Case every Member thercof resident at Quebec, or within fifty Miles
tiereof shall be personally summoned to attend the sane.

Thait no Ordinance be passed for laying any Taxes or Duties, such Bates and
l'axes only excepted, as the Inhabitants of any Town or Dictrict may be autho-
rized to assess, levy and apply witihin the said Town or District, for the making
Hoads, erecting and repairing public Buildings, or for any other purpose respect-
ing the Local Convenience and (Economy of such Town or District.

Tiat no Ordinance touching Religion, or by which ainy punishment may be
inflicted greater than Fine or Imprisonient for three Months be made to take
effect, until .he same shall have received Our Approbation.

That no Ordinance be passed relative to the Trade, Commerce, or Fisheries
of the said Province, by which the Inhabitants thereof shall be put upon a more
advantageous footing, than any other His Majesty's Subjects either of this
Kingdorn, or the Plantations.

Thiat no Ordinance respecting private property be passed without a Clause
suspending its Execution, until Our Royal WVill and Pleasure is known; nor
witiout a saving of tLe Righît of Us, Our icirs and Successors, and of all Bodies
politic and corporate, and of all other persons, except such as are mentioned in
the said Ordinance, and those claiming by, from, and under then; And before
such Ordinance is passed, proof must be made before you in Council, and entered
in the Council-Books, that public Notification was made of the Party's Intention
to apply for such Ordinance in the several Parish Churches, where the Lands in
Question lye, for three Sundays at least successively, before any suchi Ordinance
shail be proposed; and you are to transmit and annex to the said Ordinance a
Certificate under your hand that the same passed through al the Forms above
mentioned.

That no Ordinance shall be enacted for a less time than t.wo years, except in
Cases of imminent Necessity, or ininiediate temporary Expediency; and you shall
not reenact any Ordinance, to which Our Assent shal have been once refused,
without express leave for that purpose first obtained from Us, upon a full repre-
sentation by you to be made to Us by one of Our Principal Secretaries of State,
and to Our Commissioners for Trade and Plantations, for their Information, of
the lReasons and Necessity for passing such Ordinance; nor give your Assent to
any Ordinance for repealing any other Ordinance, which hath passed in your
Government, and shall have reccived Our Royal Approbation, unless you take
Care, that thiere be a Clause inserted therein suspending and deferring the
Execution thereof, until Our Pleasure shall be known, concerning the sane.

That in all Ordinances imposing Fines, Forfeitures or Penalties, express Men-
tion lbe made, that the sanie is granted, or reserved to Us, Our Heirs and Suc-
cessors for the public Uses of the said Province, and the Support of the Govern-
ment thereof, as by the said Ordinance shall be directed; and that a Clause be
inserted declaring, that the Money, arising by the Operation of the said Ordinance,
shail be accounted for unto Us in this Kingdom, and to Our Commissioners of
Our Treasury for the time being; and audited by Our Auditor General of Our
Plantations, or his Deputy.

That all such Ordinances be transmitted by you within six Mont.hs after their
passing, or sooner, if opportunity offers, to Us by One of Our Principal Secretaries
of State, and Duplicates thereof to Our Commissioners for Trade and Plantations,
for their Information; that they be abstracted in the Margents, and accompanied
with very full and particular Observations upon each of them, that is to say,
whether the sane is introductive to a new Law, or does repeal a Law then before
in being; and you are also to transmit in the fullest manner the Reasons and
Occasion for enacting such Ordinances, together with fair Copies of the Journals
of the proceedings of the Council, which you are to require from the Clerk of the
said Council.

11. In the Consideration of what may be necessary tu be provided for by Law
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within Our said Province, as created and established by the aforesaid Act,
Intituted, "an Act for making more effectual Provision for the Government of
"the Province of Quebec in North Anerica," a Great Variety of important
Objects hold themselves forth to the Attention of the Legislative Council.

12. The Establlishrnent of Courts, and a proper Mode of administering Civil
and Criminal Justice throughout the whole Extent of Our Province, according
to the Principles declared in the said Act "for making more effectual Provision
"for the Government thereof," demand the grèatest Care and Circumspection;
for, as on the ore hand it is Our Gracious purpose, conformable to the Spirit and
Intention of the said Act of Parliament, that Our Canadian Subjects should have
the benefit and use of their own Laws, Usages and Customs in all Controversies
respecting Tilles of Land, and the Tenure, descent, Alienation, Incumbrances,
and Settlerrient of P.eal Estates, and the distribution of the personal property of
Persons dying initestate; so on the other hand, it will bc the duty of the Legisla-
tive Couîncil to consider weil in framing such Ordinances, as may be necessary for
the Establishmaent of Courts of Justice, and for the better Administration of
Justice, wlthlier tie Laws of England may not be, if not altogether, at least in
part the Rule for the decision in all Cases of personal Actions, grounded upon
Debts, Promises, Contracts, and Agreements, whether of a Mercantile or other
Nature; and aiso of Wrongs proper to be compensated in damages; and more
especiailly where Our natural-born Subjects of Great Britain, Ireland, or Our
other Piantations residing at Quebec, or who may resort thither, or have Credits,
or Property wiUhin the same, may happen to be either Plaintiff or defendant in
any civil Suit, of such a nature.

13. Security to personal Liberty is a fundamental Principle of Justice in all
free Governments, and the making due provision for that purpose is an object the
Legislature of Quebec ought never to lose Sight of; nor can they follow a better
Example than that, which the Common Law of this Kingdom hath set in the
provision made for a Writ of Habeas Corpus, which is the Right of every British
Subject in this Kingdom.

14. Withl regard to the Nature and number of the Courts of Justice, which it
may be proper to establish, either for the whole Province at large, or separately
for its dependencies, and the times and places for holding the said Courts, no
certain Rule cari b laid down in a Case, in which the Judgement must in many
Bespects at least, be altogether guided by Circumstances of local Convenience and
Consideration.

15. In General it may be proper, that there should be a Superior or Supreme
Court of Criminal Justice and Jurisdiction for the Cognizance of all Pleas of
the Crown, and for the Trial of all manner of Offences whatsoever, to be held
before the Chief Justice for the time being at such times and places, as shall be
most corvenienst for the due and speedy Administration of Justice, and the pre-
venting long lmnrisorments; the said Court to be called and known by the name
of the Court of King's Bench; That, for the more orderly establishment and
Hqegulation of Courts of Civil Jurisdiction, the Province of Quebec, as limited and
bounded by the -,foresaid Act of Parliament "for making more effectual Pro-
"vision for the Government of the Province of Quebec in North Ainerica," be
divided into two Districts by the names of Quebec and Montreal, eaci district to
be limited ajnd bounded in such manner, as shall be thought best adapted to the
Object of the Jurisdiction to be established therein; That there be established
in each of the said Districts a Court of Common Pleas to be held at such times
and places, as shall be judged most convenient, and to have full power, Jurisdic-
Lion and Authority to hear and determine all Civil Suits and Actions cognizable
by the Court of Common Pleas in Westminster Hall, according to the Rules pre-
scribed by the said Act of Parliament "for making more effectual Provision for
"the Government of the Province of Quebec in North America," and according
to such Laws and Ordinances, as shall from time to time be enacted by the
Legislature of the said Province in manner therein directed; That there be three
Judges in each of the said Courts of Common Pleas, that is to say, two of Our
naturai-born Subjects of Great Britain, Ireland, or Our other Plantations, and
one Canadian; and also one Sheriff appointed for each District; That besides the
foregoing Courts of Criminal and Civil Jurisdiction for the Province at large,
there be also an Inferior Court of Criminal and Civil Jurisdiction in each of the
Districts of the Illinois, St. Vincenne, Detroit, Missilimakinac and Gaspée, by the
names of the Court of King's Bench for such district, to be held at such times, as
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shall be thought most convenient, with Authority to hear and determine in all
Matters of Criminal Nature according to the Laws of England, and the Laws of
the Province hereafter to be made and passed; and in all Civil Matters according
to the Bules prescribed by the aforesaid Act of Parliament "for making more
"effectual Provision for the Government of Quebec in North America;" That
each of the said Courts shall consist of one judge, being a natural-born Subject of
Great Britain, Ireland, or Our other Plantations, and of one other Person, being
a Canadian, by the name of Assistant or Assessor, to give advice to the Judge in
any Matter, when it may be necessary, but to have no Authority or Power to
attest or issue any Process, or to give any Vote in any order, Judgement, or
decree; That the said Judges so to be appointed, as aforesaid, for each District,
shall have the same power and Authority in Criminal Cases, as is vested in the
Chief Justice of Our said Province; and also the same Power and Authority in
Civil Cases, as any other Judge of Common Pleas within Our said Province,
excepting only that, in Cases of Treason, Murder, or other Capital Felonies, the
said Judges shall have no other Authority, than that of Arrest and Commitment
to the Goals of Quebec, or of Montreal, where alone Offenders in such Cases shall
be tried before Our Chief Justice; That a Sheriff be appointed in each of the said
Districts for the Execution of Civil and Criminal Process; That the Governor
and Council (of which in the absence of the Governor and Lieutenant Governor,
the Chief Justice is to be President) shall be a Court of Civil Jurisdiction for the
hearing and determining all Appeals from the Judgement of the other Courts,
where the matter in dispute is above the value of Ten Pounds; That any Five
of the said Council, with the Governor, Lieutenant Governor, or Chief Justice,
shall constitute a Court for that purpose; and that their Judgement shall be final
in all Cases not exceeding the Value of £500 sterling, in which Cases an Appeal
from their Judgement is to be admitted to Us in Our Privy Council. It is however
Our W7ill and Pleasure, that no Appeal be allowed, unless security be first duly
given by the Appellant, that he will effectually prosecute the same, and answrer
the Condemnation, as also pay such Costs and Damages, as shall be awarded by
Us, in case the Sentence be affirmed; Provided nevertheless, where the inatter
in question relates to the taking, or demanding any Duty payable to us, or to any
Fee of Office, or annual Rents, or other such like matter or thing, where the Bights
in future may be bound, in all such Cases appeal to Us, in Our Privy Council is to
be admitted, tho' the immediate sum or value appealed for be of less value. And
it is Our further Will and Pleasure, that in all Cases, where Appeals are admitted
unto Us in Our Privy Council, execution be suspended until the final determina-
t ion of such Appeal, unless good and sufficient security be given by the Appellee
to make ample restitution of all, that the Appellant shall have lost by means of
such decree or judgement, in case, upon the determination of such Appeal, such
decree or judgement should be reversed, and restitution awarded to the Appellant.
Appeals unto Us in Our Privy Council are also to be admitted in all cases of Fines
imposed for misdemeanors; Provided the Fines, so imposed, amount to, or exceed
the sum of £100 sterling, the Appellant first giving good Security, that he will
effectually prosecute the same and answer the Condemnation, if the sentence,
by which such Fine was imposed in Quebec, be affirmed.

16. It is Our Will and Pleasure, that all Commissions to be granted by you to
any person or persons to be judges or justices of the peace, or other necessary
Olicers, be granted during pleasure only.

17. You shall not displace any of the Judges, Justices of the peace or other
Officers or Ministers without good and suflicient cause, which you shall signify in
the fullest and most distinct manner to Us by one of Our principal Secretaries of
State, and to Our Commissioners for Trade and Plantations, for their Information.

18. And whereas frequent complaints have heretofore been made of great
delays and undue proceedings in the Courts of Justice in several of Our Planta-
tions, whereby many of Our good Subjects have very much suffered; and it being
of the greatest importance to Our Service, and to the Welfare of Our Plantations,
that Justice be every where speedily and duly administered; and that all dis-
orders, delays, and other undue Practises in the Administration thereof be
effectually prevented; We do particularly require you to take especial Care, that
in al] Courts, where you are or shall be authorized to preside, justice be impartially
administered; and that in all other Courts established, or to be established within
Our said Province, all Judges, and other persons therein concerned do likewise
perform their several Duties without any delay or partiality.
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19. You are to take care, that all Writs be issued in Our Name throughout the

Province under your Government.
20. The establishment of proper regulations in matters of ecclesiastical concern

is an Object of very great importance, and it will be your indispensable duty to
lose no time in making such arrangements in regard thereto, as may give full
satisfaction to Our new Subjects in every point, in which they have a right to any
indulgence on that head; always remembering, that it is a toleration of the free
exercise of the religion of the Church of Rome only, to which they are entitled,
but not to the power and privileges of it, as an established Church, for that is
a preference, which belongs only to the Protestant Church of England.

21. Upon these principles therefore, and to the end, that Our just Supremacy
in all matters ecclesiastical, as well as civil, may have its due scope and influence,
il is Our Will and Pleasure,-

First, that all appeals to, or correspondence with any foreign ecclesiastical
jurisdiction of what nature or kind so ever, be absolutely forbidden under very
severe Penalties.

Secondly, That no Episcopal or Vicarial Powers be exercised within Our said
Province by any Person professing the Religion of the Church of Rome, but such
only, as are essentially and indispensably necessary to the free exercise of the
Romish Religion; and in those cases not without a Licence and Permission from
you under the Seal of Our said Province, for, and during Our Will and Pleasure,
and under such other limitations and restrictions, as may correspond with the
spirit and provisions of the Act of Parliament, "for the making more effectual
" provision for the Government of the Province of Quebec;" And no person
whatever is to have holy Orders conferred upon him, or to have the Cure of Souls
without a Licence for that purpose first had or obtained from you.

Thirdly, That no person professing the Religion of the Church of Rome be
allowed to fî11 any ecclesiastical Benefice, or to have and enjoy any of the Rights
or Profits belonging thereto, that is not a Canadian by birth, (such only excepted,
as are now in possession of any such Benefice,) and that is not appointed thereto
by Us, or by, or under Our Authority, and that all Right, or claim of Right in any
other Person whatever to nominate, present, or appoint to any vacant Benefice,
other than such as may lay claim to the patronage of Benefices, as a Civil Right,
be absolutely abolished. No Person to hold more than one Benefice, or at least
not more than can reasonably be served by one and the same Incumbent.

Fourthly, That no person whatever, professing the Religion of the Church of
Rome, be appointed Incumbent of any Parish, in which ·the Majority of the
Inhabitants shall solicit the appointment of a Protestant Minister; in such Case
the Incumbent shall be a Protestant, and entitled to all Tythes payable within
such Parish; But nevertheless the Roman Catholicks may have the use of the
Church for the free exercise of their Religion at such time, as may not interfere
with the Religious Worship of the Protestants: And in like manner the Protes-
tant Inhabitants in every Parish, where the Majority of Parishioners are Rorran
Catholicks, shall notwithstanding have the use of the Church for the exercise of
their Religion at such times, as may not interfere with the Religious Worship of
the Roman Catholicks.

Fifthly, That no Incumbent professing the Religion of the Church of Rome,
appointed to any Parish, shall be entitled to receive any Tythes for Lands, or
Possessions occupied by a Protestant; but such Tythes shall be received by such
Persons, as you shall appoint, and shall be reserved in the hands of Our Receiver
General, as aforesaid, for the support of a Protestant Clergy in Our said Province
to be actually resident within the same, and not otherwise, according to such
directions as you shall receive from Us in that behalf.-And in like manner all
growing Rents and Profits of a vacant Benefice shall, during such vacancy, be
reserved for, and applied to the like uses.

Sixthly, That all Persons professing the Religion of the Church of Rome, which
are already possessed of, or may hereafter be appointed to any ecclesiastical
Benefice, or who may be licensed to exercise any Power or Authority in respect
thereto, do take and subscribe before you in Council, or before such Person as you
shall appoint to administer the same, the Oath required to be taken and subscribed
by the aforesaid Act of Parliament passed in the fourteenth year of Our Reign,
intituled, " An Act for making more effectual Provision for the Government of the
"Province of Quebec in North America."

Seventhly, That all Incumbents of Parishes shall hold their respective Benefices
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during good behaviour, subject however, in cases of any Conviction for criminal
Offences, or upon due proof of seditious Attempts to disturb the Peace and Tran-
quillity of Our Government, to be deprived, or suspended by you with the Advice
and Consent of a Majority of Our said Council.

Eighthly, That such Ecclesiasticks, as rnay think fit to enter into the holy state
of Matrimony, shall be released from all Penalties, to which they may have been
subjected in such Cases by any Authority of the Sec of Rome.

Ninthly, That freedom of Burial of the lead in Churches and Churchyards be
allowed indiscriminately to every Christian Persuasion.

Tenthly, That the Royal Family be prayed for in all Churches and Places of
Holy Worship, in such manner and form, as are used in this Kingdom; and that
Our Arms and Insignia be put up not only in all such Churches and Places of
Holy Worship, but also in all Courts of Justice; and that the Arms of France be
taken down in every such Church or Court, where they may at present remain.

Eleventhly, That the Society of Romish Priests, called the Seminaries of
Quebec and Montreal, shall continue to possess and occupy their Houses of
Residence, and all other Houses and Lands, to which they were lawfully intitled
on the 13th of September, 1759; and it shall be lawful for those Societies to fill up
Vacancies, and admit new Members according to the Bules of their Foundations,
and to educate Youth, in order to qualify them for the Service of Parochial Cures;
as they shall become vacant. It is nevertheless Our Vill and Pleasure, that not
only these Seminaries, but all other Religious Communities, so long as the same
shiall continue, be subject to visitation by You Our Governor, or such other
Person, or Persons, as you shall appoint for that purpose, and also subject to such
Rules and Regulations, as you shall, with the Advice and Consent of Our Council,
think fit to establish and appoint.

Twelfthly, It is also Our Will and Pleasure, that all other Religious Seminaries
and Communities (that of the Jesuits only excepted) do for the present and until
We can be more fully informed of the true State of them, and how far they are,
or are not, essential to the free exercise of the Religion of the Church of Rome,
as allowed within Our said Province, remain upon their present Establishment;
but you are not to allow the admission of any new Members into any of the said
Societies or Communities, the Religious Communities of Women only excepted,
without our express orders for that purpose. That the Society of Jesuits be sup-
pressed and dissolved, and no longer continued, as a Body corporate and politic,
and all their Rights, Possessions and Property shall be vested in Us for such
purposes, as We nay hereafter think fit to direct and appoint; but Ve think fit
to declare Our Royal Intention to be, that the present Members of the said
Society, as established in Quebec shall be allowed sufficient stipends and Pro-
visions during their natural Lives;--That all Missionaries amongst the Indians,
whether established under the Authority of, or appointed by the Jesuits, or by
any other ecclesiastical Authority of the Romish Church, be withdrawn by
degrees, and at such times and in such manner, as shall be satisfactory to the said
Indians, and consistent with the Public Safety; and Protestant Missionaries
appointed in their places; That all ecclesiastical Persons whatsoever, of the
Church of Rome, be inhibited, upon the Pain of Deprivation, from influencing
any Person in the making a Will, from inveigling Protestants to become Papists,
or from tampering with them in matter of Religion, and that the Romish Priests
be forbid to inveigh in their Sermons against the Religion of the Church of
England, or to marry, baptize, or visit the sick, or bury any of Our Protestant
Subjects, if a Protestant Minister be upon the Spot.

22. You are at all times and upon all occasions to give every Countenance and
Protection in your Power to such Protestant Ministers, and School Masters, as
are already established within Our said Province, or may hereafter be sent
thither, to take care, that such Stipends and Allowances, as We may think fit to
appoint for them, be duly paid; that the Churches already appropriated, or which
may hereafter be appropriated to the use of Divine Worship according to the
Rites of the Church of England, as by Law established, be well and orderly kept;
and, as the Number of Protestants shall, by God's blessing, increase, to lay out
new Parishes in convenient Situations, and set apart and appropriate proper
Districts of Land therein for the Scite of Churches, and Parsonage Houses, and
for Glebes for the Ministers and Schoolmasters. . ..

30. The Extension of the Limits of the Province of Quebec necessarily calls
forth your Attention to a Variety of new Matter and new Objects of Consideration,
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The protection and control of the various Settlements of Canadian Subjects, and
the regulation of the Peltry Trade in the upper or interior Country on the one
hand, and the protection of the Fisheries in the Gulph of St. Lawrence, and on
the Labrador Coast on the other hand, point to Regulations, that require delibera-
tion and despatch.

31. The institution of inferior Judicatures with linited Jurisdiction in Criminal
and Civil Matters for the Illinois, Poste St. Vincenne, the Detroit, Missilimakinac,
and Gaspée lias been already pointed out, and the Appointment of a Superinten-
dant at each of these Posts is all, that is further necessary for their Civil concerns;
But it will be highly proper that the Limits of each of those Posts, and oievery
other in the interior Country should be fixed and ascertained; and that no
Settlement be allowed bevond those Limits; seeing that such Settlements must
have the consequence to disgust the Savages; to excite their Enmity; and at
length totally destroy the Peltry Trade, whici ought to be cherished and encour-
aged by every means in your Power.

32. It is Our Royal Intention, that the Peltry Trade of the interior Country
should be free and open to all Our Subjects, Inhabitants of any of Our Colonies,
who shall, pursuant to what was directed by Our Royal Proclamation of 1763,
obtain Licences from the Governors of any of Our said Colonies for that purpose,
under Penalties to observe such Regulations, as shall be made by Our Legislature
of Qucbec for that purpose; Those Regulations therefore, when established, must
be made public throughout ail Our American possessions, and they must have
for their object the giving every possible facility to that Trade, which the nature
of it will admit, and as may consist with fair and just dealing towards the Savages,
with whom it is carried on. The fixing stated Limes and places for carrying on the
Trade, and adjusting Modes of settling Tariffs of the prices of Goods and Furs,
and, above all, the restraining the Sale of Spirituous Liquors to the Indians will
be the most probable and effectual means of answering the ends proposed. These
and a variety of other regulations, incident to the nature and purpose of the
Peltry Trade in the interior Country, are fully stated in a Plan proposed by Our
Commissioners for Trade and Plantations in 1764, a Copy of which is hereunto
annexed,l and which will serve as a Guide in a variety of cases, in which it nay
be necessary to make provision by Law for that important Branch of the
Ainerican Commerce.

33. The Fisheries on the Coast of Labrador, and the Islands adjacent thereto
are objects of the greatest Importance, not only on account of the Commodities
they produce, but also as Nurseries of Seamen, upon whom the Strength and
Security of Our Kingdoms depend.

34. Justice and Equity demand, tlat the real and actual property and posses-
sion of the Canadian Subjects on that Coast should be preserved intirely; and
that they should not be molested or hindered in the exercise of any Sedentary
Fisheries they may have established there.

35. Their Clainis however extend to but a small District of the Coast, on the
greatest part of which District a Cod Fishery is stated to be impracticable.

36. On all such parts of the Coast, where there are no Canadian Possessions,
and more especially where a valuable Cod Fishery may be carried on, it will be
your Duty to make the Interests of Our British Subjects going out to filsh there
in Ships fiLed out from Great Britain the first object of your care, and, as far as
circumstances will admit, to establisi on that Coast the Regulations in favour
of British fishing Ships, which have been so wisely adopted by the Act of Parlia-
ment passed in the Reign of King William the Third, "for the Encouragement
of the New Foundland Fishery," and you are on no account to allow any posses-
sion to be taken, or Sedentary Fisheries to be established upon any parts of the
Coast, that are not already private Property, by any persons whatever, except
only such as shall produce annually a Certificate of their having fitted out from
some Port in Great Britain.

37. We have mentioned to you the Fisheries upon the Coast of Labrador, as
the main object of your attention; but the Commerce carried on with the Savages
of that Coast, and the state and condition of those Savages deserve some regard;
the Society of Unitas Fratrum, urged by a laudable Zeal for promoting Chris-
tianity, has already, under Our Protection, and with Our Permission, formed
Establishments in the Northern parts of that Coast for the purposes of civilizing
the Natives, and converting them to the Christian Religion. Their success has

I The plan is in Shortt and Doughty, (new ed.) pp. 614 ff.
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been answerable to their Zeal; and it is Our express Will and Pleasure, that you
do give them every countenance and Encouragement in your power and that you
do not allow any Establishment to be made, but with their consent, within the
limits of their possessions.

38. By Our Commission to you under Our Great Seal of Great Britain you are
authorised and impowered, with the advice and consent of Our Council, to settle
and agree with the Inhabitants of Our said Province of Quebec for such Lands,
Tenements, and Hereditaments, as are now, or shall, hereafter be in Our Power
to dispose of. It is therefore Our Will and Pleasure that all Lands, which now are,
or hereafter may be subject to Our Disposal, be granted in Fief or Seigneurie, in
like manner as was practised antecedent to the Conquest of the said Province;
omitting however in any Grant, that shall be passed of such Lands, the Beserva-
tion of any Judicial Powers, or privileges whatever. And it is Our further Will
and Pleasure that all Grants in Fief or Seigneurie, so to be passed by you, as
aforesaid, be made subject to Our Royal Ratification, or Disallowance, and to a
due Registry thereof within a limited time, in like manner as was practised in
regard to Grants and Concessions held in Fief and Seigneurie under the French
Government.

XXXVI

AN ORDINANCE FOR ESTABLISHING COURTS OF CIVIL
JUDICATURE IN THE PROVINCE OF QUEBEC'

[Trans.: Shortt and Dougity.]
February 25, 1777.

Whereas it is necessary to establish Courts of Civil Judicature for the speedy
Administration of Justice within this Province; It is therefore Ordained and
Enacted by His Excellency the Captain General, and Governor in Chief of this
Province, by and with the Advice and Consent of the Legislative Council of the
same, That,

Art. 1. For the Ease and Convenience of His Majesty's subjects residing in
different Parts of this Province, the same shall be and hereby is divided into Two
Districts, to be called and known by the names of Quebec and Montreal, which
said Districts shall be divided and bounded by the River Godfroy on the South,
and by the River St. Maurice on the North side of the River St. Lawrence.

Art. 2. A Court of Civil Jurisdiction, to be called the Court of Common Pleas,
shall be, and hereby is erected, constituted, and established for each of the said
Districts, the one whereof shall sit at the City of Quebec, and the other at the
City of Montreal, at least one Day in every week, for the decision of Causes in
which the Value of the matter in Dispute shall exceed Ten Pounds Sterling; and
another Day in every week for the Decision of Causes in which the matter in
Dispute shall be of or under the Value of Ten Pounds Sterling, and shall so con-
tinue their Sittings throughout the whole Year, excepting Three Weeks at Seed
Time, a Month at Harvest, and a Fortnight at Christmas and Easter, and except
during such Vacations as shall be appointed by the Judges for making their
Circuits twice every Year through their separate Districts. The said Courts shall
have full Powers, Jurisdiction, and Authority, to hear and determine all matters
of Controversy relative to Property and Civil Rights, according to the Bules
prescribed by an Act of Parliament made and passed in the Fourteenth Year of
the Reign of His Present Majesty, intituled, "An Act for making more effectual
" Provision for the Government of the Province of Quebec, in North America,"
and such Ordinances as may hereafter be passed by the Governor and Legislative
Council of the said Province.

Art. 3. In matters above the Value of Ten Pounds Sterling, the Presence of
Two Judges shall be necessary to constitute a Court of Common Pleas; the
Decision of which Court shall be final in all cases where the matter in Dispute
shall not exceed the Value of Ten Pounds Sterling, except in matters which may
relate to taking or demanding any Duty payable to His Majesty, or to any Fee
of Office, or Annual Rents, or other such like matter or Thing, where the Rights
in future may be bound, in which Cases, and also in all Matters that exceed the
said Value of Ten Pounds Sterling, an Appeal shall lie to the Governor and

This ordinance and the two following are the outcome of sections 14 and 15 of Carleton's instruc-
tions, 1775 (see No. XXXV).
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Council; provided Security be duly given by the Appellant, that he will effectu-
ally prosecute the same, and answer the Condemnation; as also pay such Costs
and Damages as shall be awarded, in case the Judgement or Sentence of the
Court of Comumon Pleas shall be affirmed.

Art. 4. The Governor and Council are hereby erected and constituted a
Superior Court of Civil Jurisdiction (whereof in the absence of the Governor and
Lieutenant the Chief Justice shall be President) for hearing and determining all
Appeals from the inferior Courts of Civil Jurisdiction within the Province, in all
cases where the matter in Dispute shall exceed the Sum of Ten Pounds Sterling,
or shall relate to the taking or demanding any Duty payable to His Majesty, or
to any Fee of Office or Annual Ilents, or other such like Matter or Thing, where
the Rights in future nay be bound, though the immediate Sum or Value appealed
for be less than Ten Pounds Sterling. And any Five Members of the said Council
(the Judges who shall have given the Judgment appealed from excepted) with
the Governor, Lieùtenant Governor, or Chief Justice, shall constitute a Court for
that Purpose, which shall sit the first Monday in every Month throughout the
year, and continue sitting each Month as long as the Business before it may
require: And the said Court of Appeals shall have Power to revise and examine
all the Procecdings in the Court below, and to correct all errors both in Fact and
in Law, and to give such Judgment as the Court below ought to have given, and
on Judgnent to award and issue such Execution as the Law shall direct.

Art. 5. The Judgment of the said Court of Appeals shall be final in all cases
where the matter in Dispute shall not exceed the Value of £500 Sterling; but in
aIl cases exceeding that Value, an Appeal shall lie to His Majesty in His Privy
Council, provided security be first duly given by the Appellant, that lie will
effectually prosecute his Appeal, and answer the Condemnation, as also pay such
Costs and Damages as shall be awarded by His Majesty in is Privy Council, in
case the Sentence of the said Court of Appeals shall be affirmed. An Appeal shall
likewise lie to lis Majesty in His Privy Council frorn the Judgment of the said
Court of Appeals in all cases where the matter in Question shall relate to the
taking or denianding any Duty payable to lis Majesty, or to any Fee of Office,
or Annual Rents, or any such like matter or Thing, where the Bights in future
may be bound, though the immediate Sum or Value appealed for be less than
£500 Sterling; and in all cases vhere Appeal shall be allowed to His Majesty in
Hlis Privy Council, Execution shall be suspended until the final determination
of such Appeal, provided Security be given as aforesaid.

Art. 6. All Judgments, Sentences and Executions of the Courts of Civil
Jurisdiction, which it has been found necessary to establish since the lst May,
1775, are liereby ratified and contirmed, subject nevertheless to an Appeal to the
said Court of Appeals, in matters exceeding the value of Ten Pounds Sterling,
and in cases where Righ ts in future may be bound.

Art. 7. Any Party meaning to Appeal from any Judgment, either of the said
last-mentioned Courts, or of the Courts of Civil Jurisdiction subsisting in the
Province before the Ist of May, 1775, shall sue out of the Writ of Appeal within
Three Months after the Publication of this Ordinance, after which Period the
same will not be allowed.

Art. 8. All Actions instituted in any of the Courts of Civil Jurisdiction sub-
sisting in the province before the lst of May, 1775, or in those established since
the 1st of May, 1775, and remaining undetermined therein, shall be transmitted
to the Courts of Common Pleas hereby established for the respective Districts, to
be proceeded upon to Judgment, as if the same had been commenced therein;
and also all Matters renaining undetermined in any Court of Appeals heretofore
subsisting in this Province shall be forthwith transinitted to the Court of Appeals
hereby established, to be proceeded upon therein to Judgment and Execution.

February 25, 1777.
Guy CARLETON.
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XXXVII

AN ORDINANCE1 TO REGULATE THE PROCEEDINGS IN THE
COURTS OF CIVIL JUDICATURE IN THE PROVINCE

OF QUEBEC

[Trans.: Shortt and Doughty.]
February 25, 1777.

Whereas it is necessary for the Ease and Convenience of His Majesty's subjects
wio may have Actions to prosecute in the Courts of Civil Judicature established
in this Province, that the mode of Administering Justice in the said Courts should
b)e clearly ascertained, and rendered as plain as possible: It is therefore Ordained
and Enacted by bis Excellency the Captain General and Governor in Chief of
this Province, by and with the Advice and Consent of the Legislative Council
of the same, That,

Art. 1. In al] cases or Matters of Property, exceeding the Sum or Value of
£10 Sterling, upon a Declaration presented to any one of the Judges of the Court
of Common Pleas, by any Person, setting forth the Grounds of his Complaint
against a Defendant, and praying an Order to Compel him to appear and answer
thereto, such Judge shall be, and hereby is empowered and required in bis
separate District to grant a Writ of Summons in the Language of the Defendant,
issuing forth in His Majesty's Name, tested and signed by one of the Judges, and
directed to the Sheriff of the District, to summon the Defendant to appear and
answer the Plaintiffs Declaration on some certain future day, Regard being had
to the Distance of the Defendant's Abode from the Place where the Court sits;
but if the Judges, or any Two of them are satisfied, by the Aflidavit of the Plain-
tiff, or otherwise, that the Defendant is indebted to him, and on the point of
leaving the Province, whereby the Plaintiff might be deprived of bis Remedy
against him; it shall be lawful for the said Judges, or any Two of them, to grant
an Attachment against the Body of such Defendant, and hold him to Bail, and
for Want of Bail to commit him to Prison until the Determination of the Action
against him: The Declaration shall in all cases accompany the Writ, and the
Plaintiff shall not be permitted to amend it until the Defendant shall have
answered the matter therein contained, nor afterwards, without paying such
reasonable Costs as the Court may ascertain.

Art. 2. Copies both of the Writ of Summons, and the Declaration, shall be
served on the Defendant personally, or left at his House with some grown Person
there, otherwise the Service shall be deemed insufficient.

Art. 3. If on the Day of the Return of the Writ of Summons the Defendant
docs not appear in Person, or by Attorney (Proof of such Service being produced
or made in Court) the Plaintiff shall obtain a Default against the Defendant, and
if on calling over the Action in the next Weekly Court Day the Defendant should
still neglect to appear, without any good Beason for such bis Neglect, the Court
after hearing and receiving sufficient Proof of the Plaintiff's Demand, shall cause
their final Judgment to be entered against the Defendant, and shall award such
Costs thereupon as they shall think reasonable, and issue such Execution as the
Law, according to the nature of the case, may direct.

Art. 4. If Defendant appears at the Return of the Writ of Summons, or,
having made Default on that Day, pays such Costs as the Court may think
reasonable, and appears on the next Weekly Court Day after such Return, he
shall, either then, or on such other Day as he may obtain from the Court, make
bis Answer to the Declaration, either in Writing or Verbally as he thinks fit,
provided that if his Answer is Verbal the Clerk of the Court shall take down the
substance thereof in writing, and preserve the same amongst the Records of the
Court.

If the Plaintiff does not appear, or appearing does not prosecute lis action, the
same shall be dismissed with Costs.

Art. 5. If upon the Declaration and Answer, or such further Pleading as the
Court may, if it thinks proper, permit or direct, the Parties shall appear to differ
essentially in their State of Facts, the Court shall ascertain and order the Clerk

This ordinance was renewed, practically unchanged, every two years. In 1785 provision was made
for trial by jury, and in 1787 the regulations were further expanded (Shortt and Doughty, op. cil.,
pp. 780, 858).
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to take down in Writing, such Facts, material to the Decision of the Cause as it
will proceed to receive Proof upon, and appoint a Day for hearing such Proofs as
the Parties shall think proper to produce.

Art. 6. In all Cases where Witnesses are produced they shall be examined and
Cross Examined, viva voce, in open Court, unless some good Beason is shewn to
the Judges for departing from this Bule in particular Cases. The Examinations
of the Witnesses shall be taken down in Writing by the Clerk, and filed among
the Records of the Court.

Art. 7. In the Proof of all Facts concerning Commercial Matters fRecourse
shal be had in all the Courts of Civil Jurisdiction in the Province, to the Rules
of Evidence laid down by the English Laws.1

Art. 8. The Party Ineaning to Appeal from any Sentence or Judgment of any
of the Courts of Common Pleas, shall sue out a Writ from the Court of Appeals,
tested and signed by the Governor, Lieutenant Governor, or Chief Justice, stating
that the Appellant complains of being aggrieved by the Judgment and therefore
commanding the Judges of the Inferior Court, or any Two of them, to send up
the Original Papers and Proceedings in the Cause, and Transcripts of all Rules,
Orders and Proceedings found in the Records or Registers of the Court concerning
the same; such Writ, when presented to any of the Judges of the Court below,
shall be allowed by him, if the Appellant has given the requisite Security, and
when allowed, the Clerk of the Court shall proceed to comply with the Order of
the Writ, and the Judges, or any Two of theni, shall make their Return against
the Return Day thereof.

Art. 9. If the Appellant does not within Eight Days after the Return of the
said Writ, and the Transmission of the proceedings, file his Reasons of Appeal,
the Appellee shall obtain a Rule or Order, that unless the Appellant's Reasons of
Appeal are filed in Four Days, the Appeal will be dismissed, and if the Beasons
of Appeal are not filed within Four Days after Service of the said Rule on the
Appellant or his Agent, the Appeal shall accordingly be dismissed with Costs.

Art. 10. Within Eight Days after the Reasons of Appeal are filed, the Appellee
shall file his Answers thereto, or if lie neglects so to do the Appellant shall obtain
a Rule or Order, that unless the Appellee file his Answers within Four Days he
will be precluded from filing them after that Period; and if bis Answers are not
filed within Four Days after Service of such Rule on the Appellee or his Agent,
he shall accordingly be precluded from filing them, and the Court will proceed to
hear the Cause on the part of the Appellant, and proceed to Judgment therein
without the Intervention of the Appellee.

Art. i1. The said Court of Appeals nevertheless shall and may, upon Appli-
cation made, and good Cause shewn by either of the Parties (Notice being given
the other) prolong the Time allowed for filing either the Beasons of Appeal or
Answers thereto, and in case the Court shall not be sitting, at the Time when such
Reasons or Answers oughît regularly to be filed, the Party neglecting shall apply
to the Court, at the next sitting thereof, and shew his Reasons for such his
Neglect: and if the Court finds them insufficient, it will, as the case may be,
either dismiss the Appeal, or proceed to hear it without the Intervention of the
Appellee, as above directed.

Art. 12. When the Beasons of Appeal, and Answers thereto, are filed, the
Court shall on the Application of either of the Parties, fix on such convenient Day
for the hearing of the Cause as to it may seem proper.

Art. 13. If the Writ of Appeal is not allowed by one of the Judges of the
Court below, and a Copy thereof served on the Appellee or his Agent within
Fifteen days after any Judgment given in the Court of Common Pleas, Execution
shall issue, and no Appeal shall be allowed or received from the Court of Common
Pleas after the Expiration of one Year from the Date of the Judgment of such
Court.

Art. 14. The Execution sued out from any of the Courts of Civil Jurisdiction
shall be a Writ issuing in the King's Name, tested and signed, when issuing from
the Court of Appeals, either by the Governor, Lieutenant Governor, or Chief
Justice, and when issuing from the Court of Common Pleas, by one of the Judges
of the Court for the District in which it is given, directed to the Sheriff of the
District, setting forth the Judgment of the Court between the Parties, and the
kind of Execution which the Law, according as the case may be, shall direct,
whether the same be to take the Body, or to levy a Sum of Money out of any

1 Compare for this policy Carleton's instructions, 1775, Section 12 (No XXXV).
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one's Goods and Chattels, Lands and Tenements, or to do any Special matter or
Thing whatever; the Date of the Judgment shall be indorsed on every Writ of
Execution, and that Indorsement signed by the Judge.

Art. 15. In all Cases where execution shall issue against Real and Personal
Estates the Sheriff shall first dispose of the Personal Property, and if the Proceeds
thereof fall short of the Amount of the Judgment the Real Estate or so much
thiereof, as will produce the Amount shall be sold for that purpose.

Art. 16. Where Moveables shall be seized by the Sleriff under an Execution,
lie shall cause the seizure to be published at the Church Door, of the Parish,
immediately after Divine Service, on the first Sunday succeeding such Seizure,
and at the same time cause to be proclained the Day and Place when and where
lie intends to proceed to the sale thereof, provided that the Place of Sale shall be
in the same Parish in which the Seizure is made.

Art. 17. When Lands and Tenements shall be seized by the Sheriff under a
Writ of Execution, he shall advertize the Sale thereof Three Several Times in the
Quebec Gazette, to be on some certain Day after the expiration of Four Months
from the Date of the First Advertisement, and proclaim the said Sale at the
Church Door of the Parish in which the Premises are situated, immediately after
Divine Service, on the Three Sundays next preceding the same and Cause a
Copy of the said Advertisement to be fixed on the Door of the Parish Church.

Art. 18. If Two or more Writs of Execution shall be issued upon Judgrnents
given the same Day against the same Defendant or Defendants, and so marked
on the Writs, such Executions shall have the same Privilege and be satisfied in
the same Proportions, and the Sheriff, or other Person to whom such Writs of
Execution shall be Awarded, receiving the sàïme, is hereby authorized and Com-
manded, after the sale of the whole of such Defendant's Real and Personal Estate,
where the Writ shall be awarded against both, in case the same should not be
sufficient to satisfy the whole of such Judgments, to pay over and divide the Nett
Produce of such sale or Sales, after deducting his own Costs and Charges, amongst
the several Plaintiffs, in Proportion to the Amount of their respective Judgments.

Art. 19. On every Execution the Sheriff shall be allowed all his Disbursements,
and shall be authorized to charge over and above at the Rate of Two and an Half
per centum, to be deducted out of the Money he Levies.

Art. 20. Proceedings in Actions under £10 Sterling. In Matters either not
exceeding or under Ten Pounds Sterling, any Person having a Right of Action
against another, shall prepare, or procure from the Clerk of the Court of Common
Pleas, a Declaration .

This Summons shall be signed by one of the Judges of the Court, and a Copy
thereof, and of the Declaration, served on the Defendant Personally, or left at
his Dwelling House, or Ordinary Place of Residence, with some grown Person
there; and the Person serving the same shail inform the Defendant, or such
grown Person, of the Contents thereof. If, at the Time mentioned in the Sum-
iions, the Defendant does not appear (Proof of the Service thereof being produced
in Court) the Judges, or any one of Them shall hear the Cause on the part of the
Plaintiff, and make such order, Decree, or Judgment, and award such reasonable
Costs of Suit, as to them or him shall appear agreeable to Equity and good Con-
science; but if the Defendant does not appear by himself, or his Agent, and the
Plaintiff, or his Agent, does not appear, or appearing does not Prosecute, or
prosecuting, fails in his Action, the Judge or Judges shall dismiss the Defendant
with Costs. If the Plaintiff makes good his Charge against the Defendant, the
Judge or Judges shall give Judgment accordingly, and award Costs and Execu-
tion, but the Execution shall not issue till the next Court Day after Judgment
given: the Execution shall go against the moveables only of the Defendant,
which shall be seized by some Person to be for that Purpose appointed by the
Court, and sold by him in the manner mentioned in the Sixteenth Article of this
Ordinance. But the Execution shall contain an Exception of the Party's Beasts
of the Plougli, Implements of Husbandry, Tools of his Trade, and one Bed and
Bedding, unless his other Goods and Chattels should prove insufficient, in which
case such Beasts of the Plough, Implements of Husbandry and Tools of his Trade
shall be sold, but not the Bed and Bedding. The judge or judges, may, if they
think proper, order the Debt to be levied by Installments, provided the Time
allowed shall not exceed the Space of Three Months from the Day of issuing the
Execution.
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Art. 21. In Matters, as well above as of or under the Value of Ten Pounds
Sterling, if the Defendant shall convey away or secrete his Effects, an Execution
shall go against his Person, to be taken and detained in Prison until he satisfies the
Juidgment

Art. 22. For the Satisfaction of all Judgments given in Commercial Matters
between Merchants, as well as of all Debts due to Merchants for Goods, Wares,
and Merchandizes, by thein sold, Execution shall issuç not only against the
Goods, Chattels, Lands and Tenements of the Defendant, but also, in case they
shall not produce the Amount of the Plaintiff's Demand, against his Person, to
be taken and conveyed into the Prison of the District, and there detained until
lie pays the Amount of the Judgnent, or otherwise settles with and satisfies the
Plaintiff: Provided, that if the Defendant after remaining one Month in Prison,
shall make Application to the Court, and make an Affidavit that he is not worth
Ten Pounds, the Plaintiff shall pay to the Defendant the Sura of Three Shillings
and Six pence weekly for his Maintenance as long as he shall be detained in Prison
at the Suit of the Plaintiff; such Payment shall be made in Advance on Monday
in every Week, in Failure of which the Court fron whence the Execution issued
shall order the Defendant to be relcased: but the Plaintiff shall not be obliged
to make such Payment if lie can prove, to the Satisfaction of the Court by which
the Defendant stands committed, that the Defendant lias sccreted or conveyed
away his Effects to defraud his Creditors.

Art. 23. W'hen any Person against whiom Judgment shall be given in any of
the Courts of Common Pleas shall not have sufficient Goods, Chattels, Lands
or Tenements, to satisfy such Judgment within the Jurisdiction of the Court
vlerein such Judgment shiall have been obtained, but shall bave Goods, Chattels,

Lands or Tenements within the Jurisdiction of the other Court of Common Pleas,
it shall be lawful for the Judge or Judges of the Court wherein Judgment shall
have been obtained to award Execution to the Sheriff of the other District, who,
after getting the Writ indorsed by one of the Judges of the Court for the District
in whiclh the Goods, Chattels, Lands, or Tenements are situated, shall execute
the same, and make return thereof to the Court from which it issued; and suchi
Writ and Return shall be by hini sent to the Sheriff of the District from whence
the Writ was originally awarded, to be delivered into the Court that issued the
same.-The Sheriff executing such Writ shall be answerable for his Doings
relative thereto before the Court from which it was originally awarded; and the
Judges of the Court of Common Pleas for the one District may, in like manner,
award Execution against the' Body of a Person residing in the other in Cases
where such Execution is by Law allowed; and the Sleriff executing the Writ to
him in such case directed shall convey the Body of such Person into the Prison
of the District wherein such Person shall be arrested.

Art. 24. This Ordinance, and the several Provisions and matters therein
contained, shall remain in Force only during the Space of Two Years from the
Publication thereof.

GUY CARLETON.
February 25 ,1777.

XXXVIII

AN ORDINANCE' FOR ESTABLISHING COURTS OF CRIMINAL
JURISDICTION IN THE PROVINCE OF QUEBEC

[Trans.: Shortt and Doughty.]
March 4, 1777.

It is ordained and Enacted by His Excellency the Captain General and Governor
in Chief of this Province, by and with the advice and consent of the Legislative
Council of the Saine, That,

ART. i.
Tiere shall be, and hereby is erected, constituted and established for the

Province at large, a Supreme Court of Criminal Justice and Jurisdiction, to be
called and known by the naie of the Court of King's Bench, for the Cognizance
of all Pleas of the Crown, and for the Trial of all manner of Offences whatsoever;
the said Court shall be held before the Chief Justice of the Province, or Com-
missioners that may be appointed for executing the Office of Chief Justice for the

This ordinance was amended in details iii 1787 (Shortt and Doughty, op. cit., pp. 862 ff.).
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Time being, who shall hear and determine the said Pleas of the Crown, and of ail
manner of Offences whatsoever, according to the Laws of England, and the Ordi-
nances of the Government and Legislative Council of the Province.

And for the Speedy Administration of Justice, and the preventing long Im-
prisonments, there shall be held in every Year, Four Sessions of the said Court of
King's Bench, whereof Two Sessions shall be held at the City of Quebec, and the
other Two at the City of Montreal, at the Times hereafter following, to wit, at
the City of Quebec on the First Tuesday of May and the First Tuesday of
November, and at the City of Montreal on the First Monday of Marci and the
First Monday of September in every year: but nothing herein contained shall
extend to prevent the Governor, Lieutenant Governor, or Commander in Chief
for the Time being, to issue Conimissions of Oyer and Terminer and Gaol delivery
at any other Time or Times, when he may think it necessary and expedient so to do.

ART. Il.

In each of the Districts of Quebec and Montreal there shall be held and kept,
Four Times in every Year, a Court of Generai Quarter Sessions of the Peace, by
the Commissioners of Peace of each respective District, or so many of them as are
or shall be limited in the Commission of the Peace, who shall hear and deternine
all matters relative to the Conservation of the Peace, and whatsoever is by theni
cognizable, according to the Laws of England, and the Ordinances of the
Governor and Legislative Council of the Province.

The said Sessions for the District of Quebec, shall be held at the City of Quebec,
and the said Sessions for the District of Montreal shall be held at the City of
Montreal, on the days hereafler following, to wit, on the second Tuesdays of the
Montis of January, April, July, and October, in every year.

And Two of the said Commissioners of the Peace shall sit weekly in Rotation,
in the Cities of Quebec and Montreal, for the better Regulation of the Police, and
other matters and Things belonging to their Office; and the names of the Coi-
missioners who are to sit in each Week shall be posted up on the door of the
Sessions House, by the Clerk of the Peace, Two Days before their respective
Sittings.

ART. 11I.

As the great extent of this Province rnay render it often impracticable for the
Coroner of the District to give his Attendance at Lie different Places where it
might be necessary, the Captains of Mililia shall be and hereby are inpowered,
in their respective Parishes, when any marks of Violence appear on any dead
Body, to summon together Six respectable fouseholders of his Parish, to inspect
the same; and he shall according to their Opinion, report the mariner and cause
of such Death in vriting, to the nearest Comiissioner of the Peace, that a further
exaraination may be made therein, if necessary.

ART. IV.

And as great Inconveniences migit arise from the want of Peace Otimcers in
different parts of the Province, the said Captains of Militia shall be and hereby
are impowered to arrest any Person guilty of any Breach of the Peace, or any
Criminal Offence, within their respective Parishes, and to convey or cause to be
conveyed, such Person before the nearest Commissioner of the Peace, to be dealt
with according to Law.

March 4, 1777. (Signed) Guy CARLETON.

XXXIX
THE COLONIAL TAX REPEAL ACT,' 1778

(18 George III, c. 12.)
An Act for removing all doubts and apprehensions concerning taxation by ihe Parlia-

nient of Great Britain in any of the Colonies, Provinces, and Plantations in
North Anerica and the West Indies; and for repealing so much of an Act, mode in
the seventh year of the reign of his present Majesty, as imposes a duly on tea imporled
from Greal Britain inlo any Colony or Plantation in America, or relates lherelo.

Whereas taxation by the Parliament of Great Britain, for the purpose of raising Preamble.
a revenue in his Majesty's Colonies, Provinces, and Plantations in North Anerica,

1 This act is more particularly concerned with the American colonies. It is included bere because the
title may include Canada, though it is obvious that it did not repeal No. XXXIL
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No tax to be
hereafter im-
posed by tae

King and
Parliamnent of
Great Britain
on any of the

Colonies in
North Anerica

or the West
Indies; except

etc.

So nuch of an
Act, 7 Geo. III

as imposes a
duty on tea

imported from
Great Britain
into America

repealed.

has been found by experience to occasion great uneasiness and disorders among
his Majesty's faithful subjects, who may nevertheless be disposed to acknowledge
the justice of contributing to the common defence of the Empire, provided such
contribution should be raised under the authority of the General Court, or
General Assembly, of eaci respective Colony, Province, or Plantation: And
whereas, in order as well to remove the said uneasiness, and to quiet the minds
of his Majesty's subjects who may be disposed to return to their allegiance, as to
restore the peace and welfare of all his Majesty's Dominions, it is expedient to
declare that the King and Parliament of Great Britain will not impose any duty,
tax, or assessment, for the purpose of raising a revenue in any of the Colonies,
Provinces, or Plantations: May it please your Majesty that it may be declared
and enacted, and it is hereby declared and enacted by the King's Most Excellent
Majesty, by and with the advice and consent of the Lords Spiritual and Temporal,
and Commons, in this present Parliament assembled, and by the authority of the
same, that froin and after the passing of this Act the King and Parliament of
Great Britain will not impose anyduty, tax, or assessment whiatever, payable in any
of his Majesty's Colonies, Provinces, and Plantations in North America or the West
Indies; except only such duties as it may be expedient to impose for the regula-
tion of commerce; the net produce of such duties to be always pakd and applied
to and for thé use of the Colony, Province, or Plantation, in which the same shall
be respectively levied, in such manner as other duties collected by the authority
of the respective General Courts, or General Assemblies, of such Colonies,
Provinces, or Plantations, are ordinarily paid and applied.

Il. And be it further enacted by the authority aforesaid, that from and after
the passing of this Act, so much of an Act made in the seventh year of his present
Majesty's reign, intituled "An Act for granting certain duties in the British
Colonies and Plantations in America; for allowing a drawback of the duties of
Customs upon the exportation from this kingdom of coffee and cocoanuts of the
produce of the said Colonies or Plantations; for discontinuing the drawbacks
payable on China earthenware exported to America; and for more effectually
preventing the clandestine running of goods in said Colonies or Plantations," as
imposes a duty on tea imported from Great Britain into any Colony or Plantation
in America, or has relation to the said duty, be, and the same is hereby repealed.

XL

HALDIMAND TO GERMAIN'
[Trans.: Shortt and Doughty.]

Quebec, 25th October, 1780.
My Lord,

As it is my Duty, it has been my Business to inform myself of the State of the
Country & I coincide with the Majority of the Legislative Council in Considering
the Canadians as the People of the Country, and think that in making Laws and
Regulations for the Administration of these Laws, Regard is to be paid to the
Sentiments and Manner of thinking of 60,000 rather than 2,000-three fourths of
whom are Traders & Cannot with propriety be Considered as Residents of the
Province.-In this point of view the Quebec Act, was boti just and Politic, tho'
unfortunately for the British Empire, it was enacted Ten Years too late-It
requires but Little Penetration to Discover that had the System of Government
Sollicited by the Old Subjects been adopted in Canada, this Colony would in 1775
have become one of the United States of America. Whoever Considers the
Number of Old Subjects who in that Year corresponded with and Joined the
Rebels, of those who abandoned the defence of Quebec in virtue of Sir Guy
Carleton's Proclamation in the fall of the same Year, & of the many others who
are now the avowed well wishers of the Revolted Colonies, must feel this Truth
however national or Religious Prejudices will not allowi hin to declare it.

Your Lordships Most Obedient & Most humble Servant,
(Signed) FRED HALDIMAND.

2 This letter throws contemporary light on the value of the Quebec act. Lord George Germain
becarne colonial secretary in July, 1776.
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XLI

TREATY OF PARIS, 1783

[Trans.: Shortt and Doughty.]

[DEFINITIVE TREATY of Peace and Friendship beliveen His Briiannic Majesty
and the United States of America.-Signed al Paris, the 3rd of Seplember, 1783.

In the Name of the Most Holy and Undivided Trinity.
It having pleased the Divine Providence to dispose the hearts of the Most Serene
and most Potent Prince, George the Third, by the Grace of God, King of Great
Britain, France and Ireland, Defender of the Faith, Duke of Brunswick and
Lunenburg, Arch-Treasurer and Prince Elector of the Holy Roman Empire, &c.,
and of the United States of America, to forget all past misunderstandings and
differences that have unhappily interrupted the good correspondence and friend-
shiip which they mutually wish to restore: and to establish such a beneficial and
satisfactory intercourse between the 2 Countries, upon the ground of reciprocal
advantages and mutual convenience, as may proinote and secure to both per-
petual Peace and Harmony; and having for this desirable end already laid the
fouîndation of Peace and reconciliation, by the Provisional Articles signed at
Paris, on the 30th of November, 1782, by the Commissioners empowered on each
part; which Articles were agreed to be inserted in, and to constitute, the Treaty
of Peace proposed to be concluded between the Crown of Great Britain and the
said United States, but which Treaty was not to be concluded until terms of
Peace should be agreed upon between Great Britain and France, and His Britan-
nie Majesty should be ready to conclude such Treaty accordingly; and the Treaty
between Great Britain and France having since been concluded, His Britannic
Majesty and the United States of America, in order to carry into full effect the
Provisional Articles above-mentioned according to the tenor thereof, have consti-
tiuted and appointed, that is to say:

[lis Britannic Majesty, on his part, David Hartley, Esq., Member of the
larliament of Great Britain; and the said United States, on their part, John
Adams, Esq., late a Commissioner of the United States of America at the Court
of Versailles, late Delegate in Congress from the State of Massachusetts, and
Chief Justice of the said State, and Minister Plenipotentiary of the said United
States to Their High Mightinesses the States General of the United Netherlands;
Benjamin Franklin, Esq., late Delegate in Congress from the State of Pennsyl-
vania, President of the Convention of the said State, and Minister Plenipotentiary
from the United States of America at the Court of Versailles; John Jay, Esq.,
late President of Congress and Chief Justice of the State of New York, and
Minister Plenipotentiary from the said United States at the Court of Madrid, to
be the Plenipotentiaries for the concluding and the signing the present Definitive
Treaty: who, after having reciprocally communicated their respective Full
Powers, have agreed upon and confirmed the following Articles:

Art. 1. His Britannic Majesty acknowledges the said United States, viz., New
1lampshire, Massachusetts Bay, Rhode Island and Providence Plantations,
Connecticut, New York, New Jersey, Pennsylvania, Delaware, Maryland,
Virginia, North Carolina, South Carolina, and Georgia, to be free, Sovereign and
Independent States; that he treats with them as such and for himself, his Heirs
and Successors, relinquishes all claims to the government, propriety and terri-
torial rights of the same, and every part thereof.

II. And that all disputes which might arise in future on the subject of the
Boundaries of the said United States may be prevented, it is hereby agreed and
declared, that the following are and shall be their Boundaries,viz., from the North-
west Angle of Nova Scotia, viz., that Angle which is formed by a line drawn due
North, from the source of the St. Croix River to the Highlands, along the said
Highlands which divide those Rivers that empty themselves into the River St.
Lawrence from those which fall into the Atlantic Ocean, to the North-western-
most head of Connecticut River; thence down along the middle of that River to
the 45th degree of North Latitude; from thence by a line due West on said lati-
tude until it strikes the River Iroquois or Cataraquy 1; thence along the middle

1 The older names for that part of the St. Lawrence between lake Ontario and the mouth of the
Ottawa river.
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of the said River into Lake Ontario; through the middle of the said Lake until
it strikes the communication by water between that Lake and Lake Erie; thence
along the middle of said communication into Lake Erie: through the middle of
said Lake until it arrives at the water-communication between that Lake and
Lake Huron; thence along the middle of said water-communication into the Lake
luron; thence through. the middle of said Lake to the water-communication

betweeri that Lake and Lake Superior; thence through Lake Superior, Northward
of the Isies Royal and Phelipeaux, to the Long Lake 1; thence through the middle
of said Long Lake, and the water-communication between it and the Lake of the
Woods, to the said Lake of the Woods; thence through the said Lake to the most
North-western point thereof, and from thence on a due West course to the River
Mississippi; thence by a line to be drawn along the middle of the said River
Mississippi, until it shall intersect the Norther-inost part of the 31st degree of
North latitude: South by a line to be drawn due East from the determination of
the line last mentioned, in the latitude of 31 degrees North of the Equator, to
the middle of the River Apalachicola or Catahouche; thence along the middle
thercof to its junction with the Flint River; thence straight to the head of St.
Mary's River, and thence down along the middle of St. Mary's River to the
Atlantic Ocean: East by a line to be drawn along the middle of the River St.
Croix, frorn its mouth in the Bay of Fundy to its source; and from its source
directly North to the aforesaid Highlands, which divide the Rivers that fall into
the Atlantic Ocean from those which fall into the River St. Lawrence: compre-
hending all Islands within 20 leagues of any part of the shores of the United
States, and lying between lines to be drawn due East from the points where the
aforesaid Boundaries between Nova Scotia on the one part, and East Florida on
the other, shall respectively touch the Bay of Fundy, and the Atlantic Ocean;
excepting such Islands as now are, or heretofore have been, within the limits of
the said Province of Nova Scotia.

111. It is agreed, that the People of the United States shall continue to enjoy
unmnolested the right to take Fish of every kind on the Grand Bank and on all
the other Banks of Newfoundland; also in the Gulph of St. Lawrence, and at all
other places in the Sea, where the Inhabitants of both Countries used at any
time heretofore to fish. And also that the Inhabitants of the United States shall
have liberty to take fish of every kind on such part of the Coast of Newfoundland
as Britishi Fishermen shall use, (but not to dry or cure the same on that Island,)
and also on the Coasts, Bays, and Creeks of all other of His Britannie Majesty's
Dominions in America; and that the American Fishermen shall have liberty to
dry and cure fish in any of the unsettled Bays, Harbours, and Creeks of Nova
Scotia, Magdalen Islands, and Labrador, so long as the same shall remain
unsettled; but so soon as the same, or eiher of them, shall be settled, it shall not
be lawful for the said fishermen to dry or cure filsh at such Settlement, without
a previous agreement for that purpose with the Inhabitants, Proprietors, or
Possessors of the Ground. 2

IV. It is agreed that Creditors on either side shall meet with no lawful impedi-
ment to the recovery of the full value in sterling money of all boná ßde debts
heretofore contracted.

V. It is agreed that the Congress shall earnestly recommend it to the Legisla-
tures of the respective States, to provide for the restitution of all estates, rights,
and properties which have been confiscated, belonging to real British Subjects:
and also of the estates, rights, and properties of Persons resident in Districts in
the possession of His Majesty's arms, and who have not borne arms against The
said United States: and that Persons of any other description shall have free
liberty to go to any part or parts of any of the 13 United States, and therein to
remain 12 months unmolested in their endeavours to obtain the restitution of
such of their estates, rights, and properties as may have been confiscated-; and
that Congress shall also earnestly recommend to the several States, a reconsidera-
tion and revision of all Acts or Laws regarding the premises, so as to render the
said Laws or Acts perfectly consistent, not only with justice and equity, but with
that spirit of conciliation which, on the return of the blessings of Peace, should
universally prevail. And that Congress shall also earnestly recommend to the
several States, that the estates, rights and properties of such last-mentioned

'Le. Rainy lake.
2 On the northern boundaries and the fisheries, see Winsor, Narrative and Critical History, vii

pp. 170 ft.
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Persons shall be restored to them, they refunding to any Persons who may be
now in possession the bonâ fide price (where any has been given) which such
Persons may have paid on purchasing any of the said lands, rights, or properties
since the confiscation.

And it is agreed that all Persons who have any interest in confiscated lands,
either debts, marriage settlements, or otherwise, shall meet with no lawful
inpediment in the prosecution of their just rights.1

VI. That there shall be no future confiscations made, nor any prosecutions
commenced against any Person or Persons, for or by reason of the part which lie
or they may have taken in the present War; and that no Person shall on that
account suffer any future loss or damage either in his person, liberty, or property;
anid that those who may be in confinement on such charges at the time of the
Ratification of the Treaty in America, shall be immediately set at liberty, and the
prosecutions so commenced be discontinued.

VII. There shall be a firin and perpetual Peace between His Britannie Majesty
and the said States, and between the Subjects of the one and the Citizens of the
other, wierefore all hostilities both by sea and land shall fron henceforth cease:
ail Prisoners on both sides shall be set at liberty, and 1-lis Britannic Majesty shall
with all convenient speed, and without causing any destruction, or carrying
away any Negroes or other property of the American Inhabitants, withdraw all
his Armies, Garrisons, and Fleets from the said United States, and from every
Port, Place, and H-larbour within the same; leaving in all Fortifications the
Arierican Artillery that may be therein: and shall also order and cause all
Archives, Records, Deeds, and Papers belonging to any of the said States, or
their Citizens, which in the course of the War may have fallen into the hands of
his OfIicers to be forthwith restored and delivered to the proper States and Persons
to whom they belong.

VIII. The navigation of the River Mississippi, from its source to the Ocean,
shall for ever remain free and open to the Subjects of Great Britain, and the
Citizens of the United States.

IX. In case it should so happen that any Place or Territory belonging to
Great Britain, or to The United States, should have been conquered by the arms
of either, from the other, before the arrival of the said Provisional Articles in
America, it is agreed that the.same shall be restored without difficulty, and with-
out requiring any compensation.

X. The solemn Ratifications of the present Treaty, expedited in good and due
form, shall be exchanged between the contracting Parties in the space of 6
months, or sooner if possible, to be computed from the day of the signature of
the present Treaty.

In witness whereof, we, the Undersigned, their Ministers Plenipotentiary, have
in their name, and in virtue of our Full Powers, signed with our Hands the present
Definitive Treaty, and caused the Seals of our Arms to be aflixed thereto.

Done at Paris, this 3d day of September, in the year of our Lord, 1783.
D. HARTLEY. JOHN ADAMS.

B. FRANKLIN.
JOHN JAY.

XLII

HALDIMAND TO NORTI 2

[Trans.: Shortt and Doughty.]
Quebec, 6th November, 1783.

My Lord,

Your Lordship has already been made acquainted with the general State of
this Country, I am told that in the Petition 3 which Some of His Majesty's Antient
Subjects have prepared to be presented to Parliament, they lay great Stress upon
the Number of Loyalists who are to Settle in the Province, as an Argument in
favor of the Repeal of the Quebec Act and for Granting a House of Assembly,
but I have great Reason to believe these unfortunate People have suffered too

On matters arising out of clauses iv and v, see American State Papers, Foreign Relations, i, pp. 188 ff.
2 Lord North was one of the secretaries of state from April to December, 1783.
3 For this petition in its final forn, see No. XLIII.
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Much by Committees and Houses of Assembly, to have retained any preposses-
sion in favor of that Mode of Government, and that they have no Reluctance to
Live under the Constitution established by Law for this Country. At the Meeting
of the Legislative Council I intend to propose and recommend the Passing an
Ordinance for the Introduction of the Habeas Corpus Act or Some other Mode
for the personal Security, which will put the Liberty of the Subject in that
Respect upon the Same footing as in England, and which will remove one of the
ill grounded Objections to the Quebec Act, for tho' that Law had never been
introduced into the Province, people were taught to believe that the Quebec Act
had deprived the Inhabitants of the benefit of it.-

I have the Honor to be with the greatest Respect and Esteem,
My Lord, Your Lordship's Most Obedient, and Most Humble Servant,

FRED: HALDIMAND.'

XLIII

PETITION FOR HOUSE OF ASSEMBLY, 24 NOVEMBER, 1784
TO THE KING'S MOST EXCELLENT MAJESTY

[Trans.: Shortt and Doughty.]

The humble Petition of Your Majesty's Ancient and New Subjects; Inhabitants
of the Province of Quebec.
MAY IT PLEASE YOUR MAJESTY.

AFTER the Conquest of the Province of Canada by the Arms of Great Britain,
Your Petitioners in compliance with Your Majesty's gracious and royal Proclama-
tion, bearing date the 7th day of October, 1763, Settled and became established,
in the New acquired Colony of Quebec; in the full reliance on the faith of the
Crown of Great Britain, as expressed in that'Proclamation, for the enjoyment
of those Laws, that Freedom and Security in Canada, which the Principles of the
English Constitution afforded, in every-part of the British Dominions in America.
YOUR PETITIONERS and the Inhabitants of the Province, have chearfully
on every occasion, obeyed the Controuling power of the Parliament of Great
Britain, and with patience have suffered, during a period of Anarchy and War,
rather than wound Your Majesty's feelings, or embarrass the Throne with
Remonstrances and Petitions, at a time when the safety of the Nation, made
sacred every moment of Public deliberation. The Actions and Conduct of Your
Petitioners when truly represented, will best express to Your Majesty, the
Sincerity of their Loyalty and Attachment to the Crown and Government of
Great Britain.

YOUR PETITIONERS look with Concern on the burthen of Great Britain,
and with great Pain and Commiseration they see the distresses of Your Majesty's
loyal Subjects, who, driven from their Estates, Wealth, and Possessions are daily
taking Shelter in this British Colony; though their unsettled and distressed
Situation, may for the present hinder them from bringing forward their Petitions
and their Claims; Your Majesty will readily perceive that a Government similar
or Superior, to that under which they were born, had lived, and were happy,
must be considered by those Your Majesty's unfortunate Subjects as an Affec-
tionate proof of Your Majesty's Paternal Care and Regard for them; and the first
Comfort which Your Majesty in relief to their Distresses can now grant: And the
more so, as it will be a Blessing not merely granted to them, but extended to their
Children and Posterity. YOUR PETITIONERS fully persuaded that the Wel-
tare and Happiness of Your IMajesty's Subjects, are objects of Your Majesty's
serious and benign Consideration-beg leave to lay their Petition at the foot of
the Throne and ardently to request Your Majesty's Interposition for the Repeal
of the Quebec Bill; allowing such Priviledges as are already granted to the
Roman Catholick Religion; as being inadequate to the Government of this
extensive Province; the Cause of much Confusion in our Laws, and fraught with
trouble and uneasiness to Your Majesty's loyal Subjects here. And that Your
Majesty will be pleased to Concur in establishing your affectionate Subjects of
this Province, in the full Enjoyment, of their civil Rights as British Subjects;
and in granting them a Free, Elective House of Assembly. In these hopes they

1 For Haldimand and the laws of Canada, see Canadian Bistorical Review, i, pp. 166 ff.
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humbly presume to Suggest, that Clauses of the following Import, may be
inserted in the Act of Parliament, which shall be made to Confirm a free Constitu-
tion of this Country.

lst. THAT the House of Representatives or Assembly,-be chosen by the
Parishes, Towns and Districts of the Province, to be Composed of Your Majesty's
Old and New Subjects, in such manner as to Your Majesty's Wisdom may seem
most proper, that the Assembly be triennial, and the Members elected every
three Years.

2d. THAT the Council consist of not less than Thirty Members and in case of
Division on any measure before them, that no Act shal be passed, unless at least
Twelve Members agree to carry the Vote. That the appointment of the Members,
may be during their residence in the Province, and for Life; yet subject to
temporary leave of Absence, as mentioned in the 11th Article; And that they
serve as Councellors, without Fee or Reward.

3d. THAT the Criminal Laws of England be continued, as at present estab-
lished by the Quebec Act.

4th. THAT the ancient Laws and Customs of this Country, respecting landed
Estates, Marriage Settlements, Inheritances and Dowers, be continued; yet
subject to be altered by the Legislature of Quebec; And that Owners may
alienate by Will, as provided by the 10th Section of the Quebec Bill.

5th. THAT the Commercial Laws of England, be declared to be the Laws of
this Province, in all Matters of Trade and Commerce, subject to be Changed by
the Legislature of Quebec, as in the preceeding Article.

6th. THAT the Habeas Corpus Act, the 31st Charles 2d be made part of the
Constitution of this Country.

7th. THAT Optional Juries be granted, on all Trials in Courts of Original
Jurisdiction. That they be regularly Baloted for, and a Pannel formed as in
England; either in the Case of an ordinary or a Special Jury, at the option of the
Party applying for the same, And that Nine Members out of the Twelve, may in
Civil Causes, be sufficient to Return Verdicts, subject to be Modified by the
Legislature of Quebec, as in the 4th Article.

8th. THAT the Sheriffs be elected by the House of Assembly, and approved
and Commissioned by the Governor, at the Annual Meeting of the Legislature.
That they hold their Appointiment during the period elected for, and their good
Behaviour; and that they find reasonable Security, for a faithful discharge of
their Duty.

9th. THAT no Officer of the Civil Government, Judge or Minister of Justice,
be suspended by the Governor or Commander in Chief for the time; from the
Honours, Duties, Salaries or Emoluments, of his Appointment; but with the
advice and Consent of Your Majesty's Council, for the Affairs of the Province;
which Suspension shall not Continue, after the Annual Sitting of the Council;
unless it be approved by the same. The cause of Complaint if approved, to be
thereafter reported to Your Majesty, for Hearing and Judgment thereon.

10th. THAT no New Office be Created, by the Governor or Commander in
Chief for the time; but with the Advice and Consent of Your Majesty's said
Council and be approved at their Annual Meeting, as in the preceeding Article.

11 th. THAT all Offices of Trust be executed, by the Principal in the Appoint-
ment; unless by leave of Absence from the Governor, with advice and Consent
of his Council; which leave of Absence, shall not extend to more than Twelve
Months, or be renewed by the Governor, but with the Approbation of the Council,
at the Annual Session.

12th. THAT Judges be appointed to preside in the Courts of the Province;
to hold their places during Life, or their good Behaviour,. and that they be
rewarded with Sufficient Salaries, so as to confine them to the functions of
administering Justice. That every Cause of Accusation for a Removal, proceeding
from the Governor, shall follow the Rule laid down in the 9th Article. And every
Cause of Accusation for a Removal, on the part of the Public, shall proceed from
the House of Assembly, and be heard by the Council; which, if well founded, shall
operate a Suspension; and in either Case, be decided in Appeal and Report to
Your Majesty.

13th. THAT Appeals from the Courts of Justice in this Province to the Crown,
be made to a Board of Council, or Court of Appeals, composed of the Right
Honble The Lord Chancellor and the Judges of the Courts of Westminster Hall.

14th. YOUR PETITIONERS beg leave, humbly to Represent to Your
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1Majesty; that from their Proximity to the United States, who from Situation and
Climate, have many advantages over them, the Internal Regulations for pro-
moting the Trade, Agriculture and Commerce, of this Province are now become
more intricate and difficult; and will require great Care and Attention, on the
part of the Legislature here; to watch over the Interests of this Country. They
therefore request, that the Assembly may have the Power, of laying the Taxes
and Duties, necessary for defraying the Expences of the Civil Government of the
Province. And for that purpose, that the Laws now existing, laying Taxes and
Duties to be levied in the Province, may be repealed.

SUCIHI MAY IT PLEASE YOUR MAJESTY are the Intreaties and Prayers
of Your loyal Subjects; and in full Confidence they trust, that Your Majesty will
relieve them from the Anarchy and Confusion, which at present prevail, in the
Laws and Courts of Justice of the Province, by which, their Real Property is
rendered insecure, Trade is clogged, and that good Faith, which ought, and would
subsist among the People, and which is the Life and Support of Commerce, is
totally destroyed. And be Graciously pleased to Secure to them, a Constitution
and Government, on such fixed, and liberal Principles, as may promote the desire
Your Affectionate Subjects of this Province have, of rendering this Mutilated
Colony, a bright Gem in the Imperial Crown of Great Britain. And that may call
on the present Generation, for their unceasing Acknowledgements and Gratitude.
And upon the future, to feel as the present, that the Security and Happiness of
the People and Province of Quebec; depend on an Union with, and Submission
to, the Crown and Government of Great Britain.

In these pleasing hopes Your Petitioners as in Duty bound will ever pray, &c.
&c. &c.

Quebec, 24th November, 1784.
(Signed by five hundred and one names.)

XLIV

PLAN FOR A HOUSE OF ASSEMBLY'

[Trans.: Shortt and Doughty.]

We conceive that the House of Assembly ought for the present, to consist of a
Number not exceeding 70 Representatives, who ought all to profess the Christian
Religion, And Speak and write the English or french languages.

That, to procure that Number, the city of Quebec (being the Capital) and
Parish, and the City of Montreal and Parish, between them, elect 13, Members.
The city of three Rivers 2, Members. And as there are in the province 120
parishes, that they be divided into counties and districts according to the
Number of Inhabitants, in such manner as each County or district may elect
two or four Members.

That the Legislature have the power, on application to them, to erect such
parishes as may in future be settled, into Counties or districts, to elect and Send
Members to the Assembly, as the province increases in population.

That the qualification necessary to have a Vote at the Election of the repre-
sentatives for the Cities shall be, a House, Shed or lot of Ground of the Value of
forty Pounds Sterling; And, for the Counties or districts, a real Estate, Estate
of Inheritance or Terre en rolure, of at least, one and a half Acres in front by 20
Acres in Depth, or other Estate of higher denomination, And of whîch the Voter
shall have the absolute property, lying within the district or County, or City and
parish he votes for.

That the qualification necessary for a person offering himself to serve as a
representative shall be a real Estate of Inheritance or descent in Lands or Houses
of the Value of thirty Pounds Sterling yearly Rent.-

That every person shall prove by Oath, (under the pains and penalties of
1 Adam Lymburner, who represented in London those who signed the petition of November 24,1784 (No. XLIII), informed Grenville by letter on July 24, 1789, that a committee of the memorialists

had drawn up a plan for a house of assembly, which he enclosed and possibly endorsed, as follows:-
'When this plan was made out in the fall of 1784, the loyalists had not begun their new Settlements.

As these new Settlements have been divided, and erected into five new districts, it may be proper that each
district send a certain number of Representatives. And that the two districts of Quebec and Montreal,
containing the old settled part of the Country, be divided into a certain number of districts (for the
purpose of electing R epresentatives only) to choose Members for the House of Assembly.'
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perjury) his qualification to either Vote or represent, being of the age of twenty
one years, And be absolute proprietor of the qualification.

That none but Males shall either Vote or represent.
That the Assembly have free liberty of debate, And the power of chusing a

speaker.
That all laws relating to taxation or raising monies on the Subject, originate

in the House of Assembly.-
That the Assembly have the sole right to try and decide in all contested

Elections.
That all affairs be carryed in the Assembly by a Majority of Votes.
That at every Meeting of the Assembly, the Speaker, And, at least one half of

the representatives be necessary to form a house.-
That the Governor or Lieutenant Governor for the time being, shall be obliged

to call together the representatives in assembly, once every year, between the
first of January and the first of May of every year, And, at any other time the
Urgency of Affairs may require.-

Endorsed: Plan for a House of Assembly drawn up by the Committee's of
Quebec and Montreal, in November 1784.

In Mr. Lymburner's, 24th July, 1789.

XLV

OBJECTIONS TO THE REQUESTS MADE TO OUR AUGUST
SOVEREIGN, DECEMBEB, 17841

[Trans.: Shortt and Doughty.)
In the Address read at an Assembly held at the house of the R.R.P.P. Recolets,

the 30th of November, 1784.
Thal, considering the burden of Great Britain, a louse of Assembly should be

granted us, to impose Taxes, &c.
That we ought certainly to view with sorrow the burden of our Mother Country;

but alas! it can only be a fruitless sorrow, for what remedy can we offer? We,
whose wants increase day by day; we, who, every year despoil ourselves of our
Iast farthing to pay for the supplies, which this Mother Country is compelled to
furnish us, and which are aIready exhausted; we, who in spite of the enormous
sums, which in consequence of the war have been left in this country, are still in
arrears with the parent state, for the balance of a considerable sum. What then
are the resources on which taxes could be levied? Is it on the Towns? Who does
not know the poverty of their Citizens. Is it on the Lands? Who does not know
that the rural districts are in debt to the Towns, and have at present nothing
wiLh which to liquidate; that misery is the lot of a very large portion of their
Inhabitants? What will be the result then, if a portion of their labours must be
applied to the support of the State?

This representation, which is true in every point, ought to be convincing evi-
dence that a House of Assembly for the imposition of Taxes is not only useless,
but would be prejudicial to the interests of this Colony.

That the Chamber be indifferentlycomposed of the ancient and new Subjects, &c.
This article requires more explanation: for, f rom this word indifferently there

might be as many and even more ancient than new Subjects in the House, which
would be contrary to natural right, as there are twenty Canadians to one ancient
Subject. What would become of our rights if they were entrusted to Strangers
to our Laws?

That the Council be composed of thirty members without salaries, &c.
This might be satisfactory if there were enough disinterested rich men to take

the part of the people, the honest poor man being unable to give his time for
nothing.

That the Criminal Laws of England be continued here.
That the leniency of these laws would make their continuation desirable; but

the demand is unnecessary, since they are in force.
This is a translation of a reply drawn up on behalf of the French Canadians to the petition of

November 24, 1784 (No. XLI1I). Although printed in December 1784, it waa not sent officially to
England tiil Jauuary 1789, when Dorchester forwarded it in a dispatch to Sydney.
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That the Laws, Usages and Customs of this Country be continued; subject
nevertheless, to those changes that the Legislation may find necessary, &c.

This article is contradictory; in that it aflirms our Rights, and completely
destroys them. For as a matter of fact, is it not destroying them to subject them
to any alterations which the Legislation rnay find it necessary to make? Would
they not become arbitrary? What statutes could be based on Rights as change-
able as the flouse to wluicl they will be submitted ?

That the Commercial Laws of England be declared those of this Province,
subject to the saine alterations as in Article IV, &c.

That the reply to article IV will serve for this article.
That the Act of Habeas Corpus shall be in force, &c.
That our August Sovercign having granted it to us, it is unnecessary to trouble

him further concerning it.
That in the Courts of Jurisdiction, Juries may be granted at the request of the

Parties concerned.
That this article is entirely in favour of the Rich against the Poor. If they are

the ordinary Juries; Ye poor men, what will become of your families, when you
are forced to leave your work, for a part of the year, to go and decide causes which
in no way concern you? You already complain at being compelled to interrupt
vour work when you are summoned for Criminal Affairs, which occurs six times
in the year. What would be the result if you were obliged to take part in every
sitting? Some one perhaps will say that this is donc in London, and it can there-
fore be done in this country. But let such a one compare the number of citizens
in London, amounting to about three hundred thousand men, with twelve
hundred which, at the most is all that you are in this town and its suburbs. He
will then sec that you would be obliged to be present at the sittings, two hundred
and fifty times for every time that a citizen of London need appear. Judge from
this if you have any other trade to carry on, what would become of your families.

If the Juries are special ones (and in consequence remunerated) what poor man
is there who could contend against a rich oppressor who lias unjustly seized bis
property; and who, to crush him, nay demand a Jury (which could not be refused
him) would not this force the poor man to the alternative of giving up his cause,
or being totally ruined if lie loses. Complaints are now being made of the expense
which Justice entails. Who will be able to afford it, when the payment of twelve
Jurors is to be added? Would not this close the door of the Sanctuary of Justice
to the poor ?

That the Sheriffs shall be elected by the House, approved and commissioned
by the Governor, &c.

That if the Sheriff nominated by the House does not please the Governor,
what will become of the administration of the Laws of Justice? Will not a time
of anarchy in consequence ensue, prejudicial to the public interests.

That no civil Officer shall be suspended from his office by the Governor without
the consent of the Council, &c.

That no new civil Office shall be created by the Governor without the consent
of the Council, &c.

That all positions of trust shall be filled by the persons themselves, &c.
That the three preceding articles would be admissible, time and place con-

sidered.
That Judges shall be appointed for the Courts of the Province, and that they

shall have fixed and sufficient stipends.
That it is right to have Judges to administer Justice, and that they ought to

have stipends sufficient to live suitably to their station. For, without that, they
will either neglect the duties of their office, to occupy themselves with the care
of their own interests, or they will put Justice up to auction.

That appeals from the Courts of Justice of this Province be made to the Lord
Chancellor, at the Court of Westminster Hall.

That up to the present time we have made appeals to the King and bis Council,
who have taken our Laws as the guide of their decisions. But what will become
of our Rights when brought before a Court which will deviate in nothing fromn the
British Laws & Constitution? And further if the Council of the Province changes
your laws, and replaces them by the laws of England, in what confusion and
difficulty shall we not be placed? If, on the contrary, they are allowed to remain
in force what means of Appeal shall we have in a Court which entirely ignores
them.
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That it may Please His Majesty in the interests of Commerce, and for the

encouragement of Agriculture to invest the House of Assembly with power to
impose Taxes, &c.

That this article duly considered would give rise to many reflections. For what
community is there between our requirements & the proximity, the climate, and
the situation of the United States which give them the advantage in Trade over
us? Would the imposition of Taxes add three months to our summer, and make
oir river navigable for the whole year? No: then the advantage would still be
on our neighbours' side. Would Taxes make our Agriculture flourish? No: for
the Seigniors to encourage Agriculture give the lands for three years, exempt from
ail dues, and the lands often lie uncultivated for lack of means to work them.

What is it then that compensates for the advantages they possess over us? IL
is the peace that our rural districts have hitherto enjoyed; free from Taxation,
and in spite of the severity of the climate, they have seen the fruit of their labours,
and have enjoyed it. To this it may be urged that the rural districts are harassed
by the billeting of Troops and by corvées. This is true, but would the imposition
of Taxes exempt them from this burden. Let us sec.

When the King considers it necessary to send Troops into this Colony for the
safety of our possessions, would any one oppose it? No, this is a right which the
King possesses in all his Dominions, without even being obliged to give account
of his action. Have we Barracks in a condition for housing these Troops? No:
can they live the whole year under canvas? no; then we must either construct
Barracks, or lodge them.

Troops bring with them a considerable amount of ammunition, provisions, &c.
Who is to transport these goods to their destination? willing men, it will be said,
who will be well paid. You can get willing men, it is true, but at a rate so exorbi-
tant that the Province would not have enough to pay for this one branch of
defence. If you impose taxes upon them, you will no longer find them. So then,
not to put a stop to works so indispensable, it will be necessary to commandeer;
and in consequence we must have recourse to Corvées.

But someone will perhaps say as bas already been said, that what are called
Volunteers will be raised in the country. Here then would be a band of Freemen
condemned to Slavery. Is it not enough for fortune to have treated them so
unkindly, without increasing their misery by slavery. This being inadmissible,
taking everything into consideration it appears conclusive after mature delibera-
Lion that Taxation cannot exempt us from the billeting of Troops, or from
corvées; and that consequently an Assembly for the imposing of Taxes would be
contrary to the interests of this impoverished Colony.

End.
I certify that during the Course of the month of December of the year 1784, I

have printed about two hundred copies of the Objections and about the same
number of an Address to His Majesty in opposition to the House of Assembly,
(in the saine space of time) Montreal, 29th December, 1788.

fI. MESPLET, printer.

XLVI

INSTRUCTIONS TO LORD DORCHESTER, 17861

[Trans.: Shortt and Doughty.]

Instructions to Our Right Trusty and Welbelovèd Guy Lord Dorchester, Knight
of the Most Honourable Order of the Bath-Our Captain General and Governor
in Chief in and over Our Province of Quebec in America, and of all Our Terri-
tories dependent thereupon-Given at Our Court at St. James's the 23d Day
of August, 1786. In the Twenty Sixth year of Our Reign.

12.... The Establishment of Courts and a proper Mode of administering Civil
and Criminal Justice throughout the whole Extent of Our Province according
to the Principles declared in the said Act for making more effectual provision for
the Government thereof demand the greatest Care and Circumspection, for as
on the one Hand it is Our gracious purpose, conformable to the Spirit and
Intention.of the said Act of Parliament, that Our Canadian Subjects should have

In 1786 Carleton was raised to the peerage as baron Dorchester, on his reappointment as governor.
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the Benefit and Use of their own Laws, Usages and Customs in all Controversies
respecting Titles of Land, and the Tenure, Descent, Alienation, Incumbrances
and Settlements of real Estates and the Distribution of personal property of
Persons dying intestate, so on the other hand it will be the Duty of the Legislative
Council to consider well in framing such Ordinances, as may be necessary for the
Establishment of Courts of Justice, and for the better Administration of Justice,
whether the Laws of England may not be, if not altogether, at least in part the
Rule for the Decision in all Cases of personal Actions grounded upon Debts,
Promises, Contracts and Agreements, whether of a Mercantile or other Nature,
and also of Wrongs proper to be compensated in Damages, and more especially
where Our Natural born Subjects of Great Britain, Ireland, or other Plantations
residing at Quebec, or who nay resort thither or have Credit or Property within
the sane, may happen to be cither Plaintiff or Defendant in any Civil Suit of such
a Nature.

14. . Whereas, in pursuance of Our former Instructions to Our Governors
and Commanders in Chief, Courts of Justice have been established within Our
province of Quebec, It is Our Will and Pleasure that you do take due care that in
all Cases whatever the Powers and Authorities granted by Us, or by any Ordi-
nance confirmed by Us, to the said several Courts be duly observed and enforced,
and that the Proceedings thercin be in all things conformable to the said Act of
Parliament "for making more effectual provision for the Governnent of the
Province of Quebec," and to such Ordinances as may have been or hereafter
may be enacted by the Legislature for those purposes; And that the Governor
and Council (of which in the Absence of the Governor and Lieutenant Governor
the Chief Justice is to be President) shall continue to be a Court of Civil Juris-
diction for the hearing and determining of all Appeals from the Judgment of the
other Courts, where the Matter in dispute is above the Value of ten Pounds;
That any five of the said Council (if no more shall upon Summons be present)
with the Governor, Lieutenant Governor or Chief Justice shall constitute a Court
for that purpose, and that their Judgment shall be final in all Cases not exceeding
the Value of five hundred Pounds Sterling; In which Cases an Appeal from their
Judgnent is to be admitted to Us in Our Privy Council; It is however Our Will
and Pleasure that no Appeal be Allowed unless Security be first duly given by the
Appellant that he will effectually prosecute the same, and answer the Condemna-
tion, as also pay such Costs and Damages as shall bc awarded by Us, in case the
Sentence be aflirmed; Provided nevertheless, where the Matter in Question
relates to the taking or demanding of any Duty payable to Us, or to any Fee of
Office, or Animal Rents or other such like Matter or Thing, where the Right in
future may be bound, in all such Cases Appeal to Us in Our Privy Council is to be
admitted, though the immediate Sum or Value appeaied for be of less Value; and
it is Our further Will and Pleasure that in all Cases where Appeals are admitted
unto Us in Our Privy Council Execution be suspended until the final Determina-
tion of such Appeal, Unless good and suflicient Security be given by the Appellee
to make ample restitution of all that the Appellant shall have lost by means of
such Decree or Judgment, in case upon the Determination of such Appeal such
Decree or Judgnent should be reserved, and restitution awarded to the Appellant:
Appeals unto Us in Our Privy Council are also to be admitted in all Cases of Fines
imposed for Mis-demeanours, Provided the Fines so imposed amount to or exceed
the Sum of One hundred Pounds Sterling, the Appellant first giving good Security
that lie will effectually prosecute the same, & answer the Condemnation, if the
Sentence by which such Fine was imposed in Quebec be afirmed.

16.... It is Our Will and Pleasure that all Commissions, to be granted by you
to any person or persons to be Judges or Justices of the Peace or other necessary
Officers, be granted during Pleasure only.

39.... By Our Commission to you under Our Great Seal of Great Britain you
are authorized & impowered with the Advice and Consent of Our Council to
settie and agree with the Inhabitants of Our said Province of Quebec for such
Lands, Tenements and Hereditaments as now are or shall hereafter be in Our
Power to dispose of. It is therefore Our Will and Pleasure that all Lands, which
now are or hereafter may be subject to Our Disposal, be granted in Fief or
Seigneurie, in like manner as 'was practised antecedent to the Conquest of the
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said Province, omitting however in any Grant that shall be passed of such Lands
the reservation of any judicial Powers or Privileges whatever; And It is Our
further Will and Pleasure that all Grants in Fief or Seigneurie, so to be passed by
you as aforesaid, be made subject to Our Royal ratification or Disallowance and
a due Registry thereof within a limited time, in like manner as was practised in
regard to Grants and Concessions held in Fief or Seigneurie under the French
Government.

40. ... Whereas many of Our Loyal Subjects, Inhabitants of the Colonies and
Provinces now the United States of America, are desirous of retaining tlheir
Allegiance to Us and of living in Our Dominions, and for this purpose are disposed
to take up and improve Lands in Our Province of Quebec, And We being desirous
to encourage Our said Loyal Subjects in such their Intentions and to testify Our
Approbation of their Loyalty to Us and Obedience to Our Government by
allotting Lands for them in Our said Province, and Whereas We are also desirous
of lestifying Our Approbation of the Bravery and Loyalty of our Forces serving
in Our said Province, and who may have been reduced there, by allowing a certain
Ouantity of Land to such of the Non-Commissioned Ollicers and Private Men of
our said Forces who are inclined to become Settliers therein, It is Our Will and
Pleasure that immediately after you shall receive these Our Instructions you dé
direct Our Surveyor General of Lands for Our said Province of Quebec to ad-
mncasure and lay out such a Quantity of Land as you, with the Advice of Our
Council, shall deem necessary, and convenient for the settlement of Our said
Loyal Subjects, and the Non-Commissioned Officers and Private Men of Our
Forces which may have been reduced in Our said province, who shall be desirous
of becoming Settlers therein; Such Lands to be divided into distinct Seigneuries
or Fiefs to extend from two to four Leagues in front and from tlrce to five
Leagues in Depth if situated upon a navigable River, otherwise to be run square
or in such shape and in such Quantities as shalil be convenient and practicable,
and in each Seigneurie a Glebe to be reserved & laid out in the most convenient
Spot, to contain noL less than 300, nor more than 500 Acres; The Propery of
whicl Seigneuries or Fiefs shall be and remain vested in Us, Our Heirs & Buc-
cessor, And you shall allot such Parts of the same as shall be applied for by any
of Our said Loyal Subjects, Non-Comnmissionedi Officers and Private Men of Our
Forces reduced as aforesaid, in the following Proportions, that is to say,

To every Master of a Family One lundred Acres and fifty Acres for each
Person of which his Family shalh consist;

To every single Man fif ty Acres;
To every Non-Commissioned Officer of Our Forces reduced in Quebec Two

lHundred Acres;
To every private Man reduced as aforesaid One Hundred Acres,
And for every Person in their Families tifty Acres.
Tlie said Lands to be held under Us, Our leirs and Successors, Seigneurs of

the Seigneurie or Fief in which the same shall be situated, upon the same Terms,
Acknowledgements & Services as Lands are held in Our said Province under the
respective Seigneurs holding and possessing Seigneuries or Fiefs therein, and
reserving to Us, Our -leirs and Successors from and after the expiration of Ten
Years from the admission of the respective Tenants a Quit Rent of one half penny
per Acre.

41.... And whereas upon the raising and establishing the Corps late the 84th
Begiment of Foot, We did promise and declare that the Officers and Privates of
the said Corps should when reduced bo intitled to and receive Grants for certain
allotments of Lands in proportion to their respective Banks therein, it is Our
\Vill and Pleasure that you do in manner as herein before directed Grant Warrants
of Allotment and Survey to such of the Officers and privates of the said late
Eighty fourth Regiment of Foot now reduced, who shall be willing to settle and
become Inhabitants of Our said Province of Quebec, and shall apply for the same
for such Quantities of Land as they shal be respectively intitled to, In conse-
quence of our said promise and declaration contained in Our Instructions to Our
Governors of New York and North Carolina dated the 3d April 1775, that is to say,

To Field Officers 5000 Acres
Captains 3000.
Subalterns 2000

Non Commission Oflicer 200
Privates 50

N 2
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and that the Surveys be made and Grants for the same delivered free of Expence
as herein before directed, Provided nevertheless that every Commissioned and
Non Commissioned Officer or private belonging to the said late 84th Regiment of
Foot, who shall claim and apply for Land in Our Province of Quebec as aforesaid,
shall declare upon Oath, that no Land has been obtained by him in any of our
other Provinces in America under Our Royal declaration as aforesaid.

42. . . . It is Our further Will and Pleasure, that every Person within the
meaning of these Our Instructions upon making application for Land shall take
the Oaths directed by Law before you or our Commander in Chief for the time
being, or some person by you or him authorized for that purpose and shall also
at the sane time make and subscribe the following Declaration (Viz.) " 1, A B, do
"promise and declare that I will maintain and defend to the utmost of my power
"the authority 6f the King in 1-lis Parliament, as the supreme Legislature of this
"Province," which Oaths and declaration shall also be taken, made, and sub-
scribed by every Future Tenant before his, lier, or their admission upon Aliena-
tion, Descent, Marriage or otherwise howsoever, and upon refusal the Lands to
become revested in us Our Ileirs and Successors; And it is our further Will and
Pleasure that the expence of laying out and surveying as well the Seigneuries or
Fiefs aforesaid, as the several Allotments within the same and of the Deed of
admission shall be paid by the Receiver General of Our Revenue in the said
Province of Quebec; out of such Monies as shall be in his hands, upon a Certificate
from you or Our Commander in Chief for the time being in Council, Oath being
made by Our Surveyor General to the Account of such Expence; Provided how-
ever that only one half of the usual and accustomed Fees of Office shall be
allowed to Our said Surveyor General or any other of Our Officers in the said
Province entitled thereunto upon any Survey or Allotment made. or upon ad-
mission into any Lands by Virtue of these Our Instructions.

43. . . . . And whereas ve have some time since purchased the Seigneurie of
Sorel from the then Proprietors, the Lands of which are particularly well adapted
for improvement and cultivationt; and the local situation of the said Seigneurie
makes it expedient that the sane should be settled by as considerable a number
of Inhabitants of approved Loyalty as can be accommodated therein, with all
possible dispatch-It is therefore Our will and Pleasure, that you do cause all
such Lands within the same as are undisposed of, to be run into small Allotments,
and that you do allot the same to such of the Non-Comnissioned Officers and
private Men of Our Forces who may have been reduced in Our said Province, or
to such other of Our Loyal Subjects as may be inclined to settle and improve the
same, in such Proportions as you may judge most conducive to their Interest and
the more speedy Settlement of Our said Seigneurie. The Lands so allotted to be
held by Us, Our Heirs, and Successors, Seigneurs of Sorel, upon the same Condi-
tions and under the same reserved Rent at the Expiration of ten years, as the
other Tenants of Seigneuries now hold their Lands and pay to Us, and also of
taking the Oaths and making and subscribing the Declaration as herein before is
mentioned and directed; The Expence of making the said Allotments and of
Admission thereunto be also paid and defrayed in like manner as those in the
Seigneuries directed to be laid out by these Our Instructions. It is nevertheless
Our Will and Pleasure that the Allotments to be made to such of Our Loyal
Subjects from the Provinces or Colonies now the United States of America, as
may be disposed to settle and improve Lands in Our said Province of Quebec,
shall be limited to those only who may have withdrawn themselves from the said
Provinces or Colonies after the signing of the definitive Treaty of Peace with the
said United States, & no other.

And it is Our Will and Pleasure that a Record be kept in the Office of the
Receiver General of Our Revenue of every Admission into Lands as well by
Virtue of these Our Instructions with respect to Our Loving Subjects retiring
from the Provinces & Colonies, now the United States of America, and to Our
Forces disbanded as aforesaid, as in Cases of future Admission by Alienation or
otherwise, A Docquet of which shall be transmitted yearly to Us, thro' one of Our
principal Secretaries of State, & also a Duplicate thereof to Our High Treasurer
or the Commissioners of Our Treasury for the time being.
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XLVII

SYDNEY TO DORCHESTER'

[Trans.: Shortt and Doughty.]

Whitehall, 3d Sept., 1788.
My Lord,

Your Lordship will have seen, by the proceedings which took place in Parlia-
ment in the course of the last Session, the Arguments which were made use of
on the Introduction of the Petition brought by Mr. Lymburner from Quebec,
for a Change of the present Constitution of the Province, and the reasons which
occurred to His Majesty's Ministers for avoiding any decision upon that very
important Subject. 2

It will, however, be absolutely necessary that it should be resumed very
shortly after the next meeting, and it will, of course, be a matter of great impor-
tance to His Majesty's Servants, that they should be previously prepared to
enter into a full discussion of the business, and to propose such arrangements as
may be found to be expedient for removing every just and reasonable cause of
complaint that may exist among His Majesty's Subjects, of any description what-
soever, who are Inhabitants of that Province.

The variety of applications which have from time to time been transmitted
from thence upon this business, of so opposite a tendency to each other, render it
extremely difficult to fix upon any Arrangements calculated to satisfy all the
Parties interested in, or connected with it; His Majesty's Servants however, are
desirous to give the matter a full consideration, and that they rnay be the better
enabled to form a competent judgment of the steps adviseable to be taken, they
are solicitous of obtaining fron Your Lordship a full and impartial account of the
different Classes of Persons who desire a Change of Government, as well as of
those who are adverse to the Measure, specifying, as nearly as it can be ascer-
tained, the Proportion of Numbers and Property on each side in the several
Districts; and, That your Lordship at the same time should state in what manner,
either the interests, or influence of the latter, might be affected by any alteration,
and what is the Nature and grounds of their apprehensions from the Introduction
of a greater Portion of English Law, or of a System of Government more con-
formable to that established in other British Colonies.

In particular, They wish to be informed from what Causes the objection of the
old Canadian Subjects to an House of Assembly chiefly arises: Whether, from
its being foreign to the Habits and Notions of Government in which they have
been educated, or, from an apprehension that it would be so formed as to give
an additional Weight to the New Subjects, and lead to the introduction of Parts
of the English Law which are obnoxious to them; or, from an idea that being
invested with a Power of Taxation, it would eventually subject their Property
to Burthens from which they are at present exempted; In like manner, whether
the Objections which appear to exist to a farther Introduction of Trial by Jury,
arise either from Prejudices against the Nature and Mode of such a decision, or
from the difficulty of finding Jurors properly qualified, and the inconvenience
to Individuals of the necessary Attendance; or from the Notion of this species of
Trial being necessarily coupled with Modes of Proof and Rules of Law, different
from those to which they are accustomed.

Though several of these points have already been noticed by Your Lordship
in some of your Letters to me, and in the Papers which accompanied them, yet
His Majesty's Servants do not think that they are sufficiently explicit to enable
them to form a decided opinion.

The anxiety of His Majesty's Servants to be perfectly informed with regard to
all these matters as soon as possible, has induced them to send out an Extra-
ordinary Packet Boat, and they are in hopes of receiving from Your Lordship
upon her return, a full communication of the Sentiments entertained upon these
several heads of enquiry, and which communication they wish to be made in a
manner that may be proper to be laid before Parliament at the next meeting.

I find, upon an examination of the Plans submitted by Your Lordship's pre-
Thomas Townshend, baron, afterwards viscount Sydney, became secretary of state for the home

department. TLecember 23, 1783.
2 See Hausard, vol. xxvii, pp. 511 fif.
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decessor,' that the most considerable part of the disbanded Troops and Loyalists
who have become Settlers in the Province since the late War, have been placed
upon Lands in that part of it which lie to the Westward of the Ceders,2 and beyond
those Lands (excepting only Detroit and its Neighbourhood) which are granted
in Seigneurie; as these People are said to be of the number desirous of the Estab-
lishment of the British Laws, It has been in Contemplation to propose to Parlia-
ment a division of the Province, to commence from the Boundary Line of the
Seigneurie granted to Monsieur de Longueil, and to take in all the Country to the
Southward and Westward in the manner described in the inclosed paper. But,
before they take any step towards the execution of this measure, they are
desirous of receiving the advantage of Your Lordships opinion how far it may be
practicable or expedient; or, whether any other line or mode of separation would
be preferable. Your Lordship will however understand, that it is The Kings
intention that the New Settlers in that part of the Province who now hold their
Lands upon Certificates of Occupation, shall, at all events, be placed upon the
same footing in all respects, as their Brethren in Nova Scotia and New Brunswick,
by having their Lands granted to them in free and Common Soccage, with a
Remission of Quit Rents for the first Ten Years; and Instructions will be prepared
accordingly, as soon as Your Lordship's opinion upon the plan abovementioned
shall be obtained.

With a view to the execution of the Plan in question, it will be necessary for
you to consider, previously to your Report upon it, what sort of Civil Government
ought to be formed for its internal arrangement, & whether the Number and
description of the Inhabitants and other Circumstances are such as do, or do not,
make the immediate Establishment of an Assembly within this district, practi-
cable and adviseable. At all events It will be natural, as the greatest Part of these
New Settlers are attached to the English Laws, that that System should be intro-
duced as the general Rule, with such Exceptions or Qualifications as particular
and local Circumstances iay appear to require; At the same time Your Lord-
ship will attend to the situation to which the Old Canadian Settlers at Detroit
would be reduced, provided iL may be found expedient, in consequence of the
Information which the King's Servants expect to receive from Your Lordship,
(and by which you will understand they mean in a great degree to be guided) to
resist the Application for any Change of the Constitution of the remaining part
of the Province; and, Your Lordship will also consider, in case of such a deter-
mination, in what part of the Province within the reserved limits, the Settlers at
Detroit, if they should desire to be removed, might be accommodated with Lands
the best suited to their advantage.

I am &c.,
SYDNEY.

XLVIII

DORCHESTER TO SYDNEY 3

[Trans.: Shortt and Doughty.]

Quebec, Sth November, 1788.
My Lord,

The Province of Quebec consists at present of seven districts or counties;
Quebec and Montreal in the central parts, Gaspe at and near the mouth of the
Saint Lawrence, and the country, west of Point au Boudet, divided into the four
districts 4 of Luneburg, Mecklenburg, Nassau, and Hesse. The Canadians, or new
subjects, occupy the districts of Quebec and Montreal, and some are also to be
found in the districts of Gaspe, and Hesse. The three districts of Luneburg,
Mecklenburg, and Nassau, are inhabited only by the loyalists, or old subjects of
the Crown. The Commerce of the country being chiefly carried on by the English
occasions a considerable mixture of inhabitants in the towns of Quebec and
Montreal, nearly in the proportion of one British to two Canadians. Some of
the former are also settled at Three rivers, Terreborine, William Henry, Saint
Johns, and the entrance of Lake Champlain, and a small number are dispersed

General laldimand.
- The rapids on the St. Lawrence below lake St. Francis.
3 Dorchester's reply to the dispatch of September 3, 1788 (No. XLVII).
' The districts of Luneburg, Mecklenburg, Nassau and liesse were erected and defined by patent

dated July 24, 1788. (See Shortt and Doughty, op. cit., pp. 953 ff.)
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among the Canadians in the country parishes; the fur trade has collected some
hundreds at Detroit, as the fisheries have at the bay of Chaleurs, and other parts
of the district of Gaspe. The proportions of British and Canadians in the two
districts of Quebec and Montreal, exclusive of the towns, may be about one to
forty, in the same districts, inclusive of the towns,. one to fifteen, in the district
of liesse one to three, in the district of Gaspe two to three, and in the whole
province, taken together, about one to five.

A change of the laws and form of governiment, by the introduction of an
Assembly, is chiefly promoted by the commercial part of the community, in the
towns of Quebec and Montreal. The Canadian Habitants, or farmers, who may
be stiled the main body of the freeholders of the country, having little or no
education, are unacquainted with the nature of the question, and would, I think,
be for, or against it, according to their confidence in the representations of
others. The Clergy do not appear to have interfered. But the Canadian gentle-
men in general are opposed to the measure; they object to the introduction of
a body of new laws, to the extent and tendency of which they are strangers;
they express apprehensions of much disquietude among the people from the
introduction of an assembly, and conceive that the low state of learning and
knowledge in the country would lay them open to the pursuit and adoption of
wrong measures, and to dangers, which a more enlightened people would not
be exposed to. The fear of taxation, I take for granted, is among the motives
of those, who are adverse to the change, and would no doubt strongly influence
the sentiments of the common people, if they should come to consider the merits
of the question. The objections, which appear to exist to a farther introduction of
the trial by jury, arise partly from prejudice, and partly from an idea, that the
choice would be narrow, and render it diflicult to find jurors, totally disinterested.

In addition to these observations, it may be proper to mention, that the popu-
lation of this country is chielly confined to the margin of the waters from the
western side of the gulph of Saint Lawrence in the district of Gaspe, to the
settlements at and above Detroit, a chain of not less than eleven hundred miles;
and that, though the ancient settled parts of the districts of Quebec and Montreal,
from Kamaraska to Point au Boudet (comprehending about three hundred and
seventy miles of the above line) may find no great burthen in the expence of a
representation, it may be otherwise with the inhabitants newly set down in
Gaspe, Luneburg, Mecklenburg, Nassau, and liesse, and that the inconveniences
and charges of assembling, from parts so distant, would be increased by the
nature of the climate, which renders the roads for several months in the year
difficult, if not impracticable.

A division of the province, I am of opinion, is by no means adviseable at
present, either for the interests of the new, or the ancient districts, nor do I see
an immediate call for other regulations, than such as are involved in the subject
of the general jurisprudence of the country. Indeed it appears to me, that the
western settlements are as yet unprepared for any organization, superior to that
of a county. This has lately been given to them, and will, I trust, answer their
present wants, if I except Hesse, whose commercial and complicated affairs call
for a particular provision, now under the consideration of a Committee of the
Council. But though I hold a division of the province at present inexpedient,
yet I am of opinion, that no time should be lost in appointing a person of fidelity
and ability, in the confidence of the loyalists, to superintend, and lead them, and
to bring their concerns with dispatch to the knowledge of government, under
the title of Lieutenant Governor of the four western districts above named.

Should a division of the province notwithstanding be determined by the
wisdom of His Majesty's Councils, I see no reason, why the inhabitants of those
western districts should not have an Assembly, as soon as it may be organized
without detriment to their private affairs, nor against their having so iuch of
the English system of laws, as may suit their local situation, and condition. But
in this case particular care should be taken to secure the property and civil
rights of the Canadian settlers at Detroit, who, I am convinced, would not chuse
to emigrate, though good lands might be given then in the lower parts of the
province. But, should they chuse to move, it would be attended with much
inconvenience, as would their being left insulated, and attached to the district
of Montreal.

With respect to proper limits for the new government, in the event of a separa-
tion, I would recommend those described in the annexed paper, which wili
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comprehend al the settlements of the loyalists on the river Saint Lawrence above
Point au Boudet, and those also lately laid out for them on the south side of
the Uttawas river.

I arn with much respect and esteem
Your Lordship's most obedient, and most humble servant,

DoRCHESTER.
TnE PROPOSED LINE oF DivisioN.

To commence a t a stone boundary on the north bank of the Lake St. Francis,
at the cove west of pointe au Bodet, in the limit between the township of Lan-
caster, and the seigneurie of New Longueuil, running along the said limit in the
direction of North, thirty four degrees west, to the westernmost angle of the
said seigneurie of New Longueuil, thence along the north western boundary of
the seigneurie of Vaudreuil running north twenty five degrees east, until it strikes
the Ottawas River, to ascend the said river into the lake Temiscaming, and from the
head of the said lake by a line drawn due north until iL strikes the boundary line
of Hudson's bay, including all the territory to the westward and southward of
lte said line to the utmost extent of the country commonly called or known
by the name of Canada.

XLIX

GRENVILLE TO DORCHESTER

[Trans.: Shortt and Doughty.]
(Private and Secret)

Whitehall, 20th Octr., 1789.
My Lord,

The public dispatches 1 of this date will inform your Lordship of the intention
of i-lis iajesty's Servants, with respect to the plan to be proposed in Parliament
for altering the present Constitution of Canada.-I feel that it is due to your
Lordship, that i should inform you of the grounds on which this resolution has
been adopted, in a more particular manner than the nature of a public dispatch
appears to admit; and, for that purpose, I inclose to your Lordship in confidence,
a paper 2 containing the heads of those suggestions, on which the present measures
are founded. I am persuaded that it is a point of true Policy to make these
Concessions at a time when they may be received as matter of favour, and when
it is in Our own power to regulate and direct the manner of applying them,
rather than to wait '[ill they shall be extorted from us by a necessity which shall
neither leave us any discretion in the form, nor any merit in the substance of
what Ve give.

I am ignorant how far your Lordship's Opinion coincides with the ideas stated
in the inclosed paper. One point I observe, and have alluded to in my public
Letter, on whichî you have stated Objections; but I think they are such as
apply to the present state of the Province, rather than to what it would be under
a different form of Government.

With regard to the remainder, it would certainly give me great satisfaction
if I could find the opinions which I entertain confirmed by your Lordship's
experience and knowledge of the Subject.

But, in all events, I have not the smallest doubt of your Lordship's wish to
co-operate in carrying into execution, in the most advantageous manner, that
Plan which Parliarment shall ultimately adopt, on a subject which has been so
long before them; and I trust you will see the importance in this point of view,
of your delaying your visit to this Country, 'till after the new Government
shall have been put in motion.

There is one subject adverted to in the paper which I now enclose, of which
no mention is made, either in the Bill3 now transmitted to your Lordship, or
in the dispatch which accompanies it. What I mean is, the suggestion relative
to the possibility of making such reservations of Land adjacent to all future
Grants, as may secure to the Crown a certain and improving Revenue.-A

'See No. L. William Wyndham Grenville, afterwards lord Grenville, succeeded Sydney as secretary
for the home department in June, 1789. 2 Shortt and Doughty, op. ci(., pp. 970 ff.

' The flirst draft of the constitutional act of 1791. It is given in Shortt and Doughty, op. cit., pp.
992 if.
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Measure, which, if it had been adopted when the Old Colonies were first settled,
would have retained them to this hour in obedience and Loyalty. I confess that
i am very particularly anxious to find myself sufficiently informed to be able to
recommend to His Majesty, the adoption of some system of this nature, in His
remaining Colonies, and I should therefore feel myseif obliged to your Lordship,
if you would consider it with attention, and state to me your Sentiments, both
as to the general principle, and as to the best mode of carrying it into effect, in
the different Provinces under the King's Government in North America.

Your Lordship will perceive, by the different accounts, which you will receive
from Europe, that the state of France is such, as gives Us little to fear from
that quarter in the present moment. The opportunity is therefore most favour-
able for the adoption of such measures as may tend to consolidate Our strength,
and increase our resources, so as to enable Ourselves to meet any efforts that the
mnost favourable event of the present troubles can ever enable her to make.

I am, &c.,
W. W. GRENVILLE.

L

GRENVILLE TO DORCHESTER

[Trans.: Shortt and Doughty.]

Whitehall, 20th Octr., 1789.
My Lord,

It having been determined to bring under the consideration of Parlianent
early in the next Session the propriety of making farther provision for the good
government of the Province of Quebec, I enclose to your Lordship the draught
of a Bill 1 prepared for this purpose.

His Majesty's Servants are desirous, before this Plan shall be proposed to
Parliament, to avail themselves of such observations upon it as your Lordship's
experience and local knowledge may suggest. It is probable that Parliament
ray not meet till towards the end of January next, and that there will therefore
be full time for me to receive your Lordship's answer to this dispatch with such
remarks as may occur to you on the proposed Bill, and with such information
as may be necessary to enable me to supply those particulars of detail which
are now left in blank.

Your Lordship will observe that the general object of this plan is to assimilate
the Constitution of that Province to that of Great Britain, as nearly as the differ-
ence arising from the manners of the People and from the present Situation of the
Province will admit.

In doing this a considerable degree of attention is due to the prejudices and
habits of the French Inhabitants who compose so large a proportion of the
community, and every degree of caution should be used to continue to then
the enjoyment of those civil and religious Rights which were secured to therm by
the Capitulation of the Province, or have since been granted by the liberal and
enlightened spirit of the British Government.

This consideration has had a great degree of weight in the adoption of the
plan of dividing the Province of Quebec into two Districts which are to remain
as at present under the administration of a Governor General, but are each to
have a Lieut. Governor and a separate Legislature.

The King's Servants have not overlooked the reasons urged by your Lordship
against such a separation,2 and they feel that while Canada remained under its
present form of Government great weight would have been due to those sug-
gestions; but when the resolution was taken of establishing a Provincial Legis-
lature, to be constituted in the manner now proposed, and to be chosen in part
by the People every consideration of policy seemed to render it desirable that the
great preponderance possessed in the Upper Districts by the King's antient
Subjects, and in the lower by the French Canadians should have their effect and
operation in separate Legislatures; rather than that these two bodies of People
should be blended together in the first formation of the new Constitution, and
before sufficient time has been allowed for the removal of antient prejudices,
by the habit of obedience to the same Government, and by the sense of a common
interest.
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With respect to the intended Boundaries of these Provinces a blank is left in

the Bill in order that your Lordship may, with the assistance of the Surveyor
General, who is now in Quebec, consider of such a description of those Boundaries
as may be sufficiently intelligible and certain, so as to leave no room for future
difficulties on that subject. The division between the two Provinces is meant
to be the same as is mentioned to your Lordship in Lord Sydney's Letter of
3d Sept., 1788, with the alteration suggested by your Lordship in your Letter
of the 8th November following.1

There will however be a considerable difficulty in the mode of describing the
Boundary between the District of Upper Canada and the Territories of the
United States. As the adhering to the Line mentioned in the Treaty with
America would exclude the Posts which are still in His Majesty's Possession,
and which the infraction of the Treaty on the part of America has induced His
Majesty to retain, while on the other hand the including them by express words
within the Limits to be established for the Province by an Act of the British
Parliament would probably excite a considerable degree of resentment among
the Inhabitants of the United States, and might perhaps provoke them to
measures detrimental to Our Commercial Interests. Possibly the best solution
for this difficulty might be to describe the Upper District by some general words
such as "All the Territories,. &c., &c., &c., possessed by and subject to His
Majesty, and being to the West or South West of the Boundary Line of Lower
Canada, except such as are included within the present Boundaries of the Govern-
ment of New Brunswick.

In settling this point of the Boundaries it will also be a question, whether
the Fishing Settlement in Gaspé may not with advantage be annexed to the
Government of New Brunswick rather than to be left as a part of that of Lower
Canada under the system now proposed to be established particularly as the
local Circumstances of that District might render a representation of it in an
Assembly at Quebec extremely difficult if not impracticable.

The Legislature in each of the Two Provinces is intended, as your Lordship
will observe from the draughit of the Bill, to consist of His Majesty represented
by His Governor, or Lieutenant Governor, a Legislative Council, and a House
of Assembly.

It is intended to separate the Legislative from the Executive Council, and to
give to the Members of the former a right to hold their Seats during their Life
and good Behaviour, provided they do not reside out of the Province, or attach
themselves to any Oath of allegiance or Obedience to the United States, or to
any other Foreign Power.

It is the King's farther intention to confer upon the Persons whom he shall
distinguish by calling them to -lis Legislative Council some mark of Honour,
such as a Provincial Baronetage either personal to themselves, or descendible to
their Eldest Sons, in lineal Succession.

A great accession of wealth to the Provinces might probably induce his Majesty
at a future period to raise the most considerable of these Persons to a higher
degree of Honour, but this could certainly not be done with propriety under the
present Circumstances.

The Object of these regulations is both to give to the Upper branch of the
Legislature a greater degree of weight and consequence than was possessed by
the Councils in the Old Colonial Governments, and to establisi in the Provinces
a Body of Men having that motive of attachment to the existing form of Govern-
ment, which arises from the possession of personal or hereditary distinction.

It will be very necessary that great attention should be paid to the choice of
those Persons who are to be placed in this situation in the first instance, and of
those whom His Majesty may be advised from time to time to add to that num-
ber; and as your Lordship's long knowledge of the Province and of the Individuals
who compose the higher classes of the Community, must render your Lordship
more particularly competent to such a Selection, I must desire that your Lord-
ship will consider this point with that degree of attention to which its importance
entitles it, and that you will state to me the names of those Persons whom you
may think fit objects of the King's favor in this respect, in each of the Two
Provinces intended to be formed.

In the draft of the Bill which I enclose, a blank is leftL for that which is to be
fixed as the smallest number of which the Councils are respectively to be com-

1 See Nos. XLVII and XLVIII.
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posed. It is certainly desireable that this number should not be made too large
in the first instance, as it would be easy for lis Majesty to add to it whenever
it may be found expedient, while on the other hand the calling improper Persons
to the Council, in order to make up the number required by the Bill would under
the system now proposed be productive of permanent inconvenience and mischief
to 1-lis Majestys Government.

of this point also your Lordship must unquestionably be the best Judge,
and I shall be anxious to learn your Sentiments upon it. My present idea, founded,
however, rather on conjecture than on any satisfactory information, would be
tliat the Legislative Council in Upper Canada should not consist of less than six
M\lembers, and in lower Canada of not less than Twelve; and that the selection
of these Persons should be made with a view to encreasing the number by some
addition at no very distant period, as a mark of His Majesty's favor to those
Persons whose Conduct may be found to entitle them to it.

Your Lordship will also state to me for His Majesty's information, the number
and names of those Persons whom you may think proper to recommend to His
Majesty for. Seats in the Executive Council.

IL is by no means intended that the Members of the Legislative Council
should be excluded from this Body, or that it should on the other hand be wholly
composed of Persons of this description. It may be adviseable that some of the
Persons named to the Executive Council in one of the Districts, should also be
admitted to the same distinction in the other.

in providing for the establishment of a House of Assembly in each of the Two
Provinces, the first question of detail which occurs is that of the Numbers of
which these Bodies should consist, and of the manner in which they should be
elected; particularly with respect to the division of the Provinces into Counties
or Districts, and to the relative proportion of Bepresentation to be allowed to
the Towns.

The decision of these points must necessarily depend on local knowledge:
They are therefore left in blank in the Draft of the Bill, and I must desire your
Lordship's opinion upon them. I am not suficiently informed whether the
present Division of the Counties would be well adapted to the Object in question,
or whether a subdivision into Parishes or Districts would be more desireable.

I enclose for your Lordship's information a Paper delivered to me by Mr.
Lymburner,l containing a Plan of Representation for the Province; but as far
as I am at all enabled to form an Opinion on the Subject, that plan appears to
me to be liable to great objection. I also transmit a plan for the same purpose
framed by the Board of Trade in 1765.2

The next point to be considered is the Qualifications of the Electors, and of
the Persons to be elected in each of the Provinces. This is also in great measure
a point of local detail, depending on the condition & circumstances of the different
Classes of the Inhabitants of the Provinces; and on which His Majesty's Servants
are therefore desirous of receiving your Lordship's Opinion. In the margin of
the Bill which I now transmit, I have marked the suggestions which have been
made to me on this Subject; but I do not feel myself enabled, without farther
information, to form any satisfactory Opinion upon them.

The remaining Clauses of the Bill do not seem to require much particular
discussion in this Letter; Your Lordship will observe by the 27th Clause, that
it is intended to continue all the existing Laws of the Province untili they shall
be repealed ôr varied, by the Legislatures of the respective Provinces. An ex-
ception is however made and there is a Clause left in blank for the insertion
of such Commercial Regulations, if any, which it may be thought expedient to
introduce, as exceptions to the Canadian Laws, respecting Property and Civil
Rights, previous to investing the Assembly in Lower Canada with a right to
negative all future changes which may be proposed.

This is a point which is now under the consideration of His Majesty's Law
Servants, but as it is probable that I shall receive your Lordship's answer to
this dispatch before it may be necessary to come to a final decision on this Sub-
ject, I shall be glad to be furnished with any suggestions which may occur to-
your Lordship upon it, as likely to conduce to the advancement and security
of the Commercial Interest of this Kingdom, and that of the Province as con-
nected with it.

The Clause enabling Persons to commute the holding of their Lands into free-
1 See No. XLIV. Z This date should be 1769. (See Shortt and Doughty, pp. 991, note 2.>
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and comon Soccage is conformable to what your Lordship has recommended
with respect to the Upper Districts, and it seems a measure of good policy to
extend the same principle to the lower parts of the Province, as far as the pre-
judices of the French Inhabitants will allow.

I should wish to know your Lordship's sentiments with respect to the time
which might be most convenient for the commencement of this new System,
supposing the Bill to be passed in the next Session of Parliament.

I am, &c.,
W. W. GRENVILLE.

LI

DORCHESTER TO GRENVILLE

[Trans.: Shortt and Doughty.]

Quebec, 8th February, 1790.
Sir,

1 received the triplicate of your dispatch 1 No. 2 on the 2Oth of last month,
and avail myself of the first opportunity to submit to His Majesty's Ministers
such observations on the proposed Bill, as occur to me in the moment.

The inclosed Draught 2 comprehends the corresponding alterations, engrafted
upon the Bill, transmitted in your letter.

The attainment of a free course of Justice throughout every part of His
Majesty's possessions, in the way least likely to give umbrage to the United
States, appears to me very desirable. For this reason the Boundaries of the two
proposed Provinces are described by a precise Partition line only of the Country
of Canada, with the Addition of such general words, as 1 hoped might include
the Territories subject to, or possessed by, His Majesty, to the southward of the
forty fifth degree of North Latitude on the side of Lake Champlain, as well as
on the side of Oswego, Niagara, Detroit, and Michilimakinac, corresponding as
nearly as could be, with the idea expressed in your letter. But upon consulting
the Chief Justice, relative to the operation of this description of the Boundary,
I find, that Le does not think it will answer the desired end.

The district of Gaspé it seems best for the present to leave annexed to the
Province of Lower Canada, on account of its commercial connection with this
province, and because, notwithstanding its distance, the communication of it
with Quebec by water, is easier than its access to the seat of the Government of
New Brunswick, in the present condition of that province; the more so, as the
difficulty of a representation from that District, in an Assembly at Quebec is
greatly diminished, by the opening left in the Bill for non residents of any district
being elected Representatives thereof.

But the Bay of Chaleurs being subject to different Governments, particularly
during the present uninhabited state of that part of New Brunswick, gives an
opportunity to ill disposed persons to elude the controul of the law, to the detri-
ment of the Fisheries, and good order; a clause to remedy this Evil is therefore
inclosed, which, if approved of, may be introduced into the Bill, as an addition
to the second clause.

Many advantages might result from an hereditary Legislative Council, dis-
tinguished by some mark of honor, did the condition of the country concur in
supporting this dignity; but the fluctuating state of Property in these Provinces
would expose ail hereditary honours to fall into disregard; for the present there-
fore it would seem more advisable to appoint the members during life, good
behaviour, and residence in the province. The number for Upper Canada to be
not less than seven, and for Lower Canada not less than fifteen, to be encreased
by Hlis Majesty, as the wealth and population of the Country may require. To
give them as much consequence as possible, in the present condition of the Pro-
vince, they should be selected from among the men of property, where talents,
integrity, and*a firm attachment to the Unity of the Empire may be found.
I shall take the first opportunity of communicating the names of such persons,
as appear to me the fittest objects of this description.

The House of Assembly for Upper Canada might consist of not less than

e Printed in Shortt and Doughty, pp. 1006 ff..à S ee N o. L.
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Sixteen, and that for Lower Canada of not less than thirty members, or nearly
double in number to the Legislative Councils, to be augmented also in proportion
to the Population of the Country.

As far as I can judge at present it might be advisable te give the Towns of
Quebec and Montreal in Lo'wer Canada, a representation of four members each,
and two te the Town of Three Bivers, dividing the Country Parishes thereof
into twenty Circles, to send one member each. In Upper Canada the four districts
of Luneburg, Mecklenburg, Nassau, and lesse, to furnish four members cach,
and hercafter to be subdivided into as many Circles and Towns, as their condition
nay require. But the present time is too short to enter into a more minute

detail, for which reason it is proposed to fix only the smallest number of Members
in the Bill, and to leave the actual subdivision and apportionment, necessary for
an equal representation, to be ascertained by the Lieutenant Governors, with the
advice of the Executive Councils, of the respective Provinces, under authority
for that purpose from His Majesty.

The qualification of Electors, and persons te be Elected, as to birth, has been
extended to inhabitants of the Provinces before and since the conquest, because
they nmay bc considered upon an equal footing with the natives, and to foreigners
naturalized, because an accession te the Province of light and property from
abroad is desirable, and not likely to injure the King's interest, under the guards
proposed.

The disqualifications of Persons, attainted for Treason, and Felony, Deserters
fromi the Militia when called out into service, and Bankrupts, until the full
paymient of their debts, have been added to the fourteenth clause, as a check
to these evils, and from a persuasion, that persons of that description are not
entitled to any political honors or consequence.

On the expediency of inserting any commercial regulations, as exceptions
to the Laws of Canada, previous to investing the Assembly in Lower Canada
with a right to negative all future changes, I regret that the complicated and
professional nature of the subject, prevents my forming any other than a general
opinion, that whatever regulations of ttis sort shall be thought proper to be
adopted, should be enacted Specially, unfolded to the people, and not introduced
in bulk, and by general description.

The introduction of a Soccage Tenure I think necessary in the upper country,
and advisable in every part of the province, and this free of Quitrents from all,
holding no more than one thousand acres, as recommended in my letter to Lord
Sydney No. 18. And the Quitrent, which it may be judged proper to lay on large
Tracts, should be given up to the Provincial Governments for their Support,
that all seeds of discord between Great Britain and her Colonies may be pre-
vented. And independent of this important consideration perhaps the true
principle of Œconomy is rather to obviate the necessity of sending money Abroad,
than to bring home any from Quitrents or Duties of any Kind.

I take for granted, that the benefits, arising te the subject, from a change
of the tenure in Fief to that in Common Soccage, are meant to run throughout,
as from the King to His Tenant, so from the latter to all his Under-tenants, at
the time of change; Otherwise the advantages will be confined to a few, and an
interest created unfriendly te the improvement of the country. Some alterations
have been made in the clause relative to this point, with a view of clearing doubt
upon the subject.

The commencement of the operation of the Act, as to every part, excepting
only the issuing the Writs of Election, and calling together the Houses of Assembly
of the respective Provinces, lias been fixed at such time, as may be declared by
His Majesty, with the advice of His Privy Council, not later than Six months
after the notification of the Act in this Country, which I think will allow time
sufficient for all necessary arrangements, as te these points.

But for the Convocation of the Assemblies a more distant period appears te be
necessary, for the reasons above stated. As soon as the proper plans for their
organization shall have been prepared, His Majesty may order the Assenblies
to be convened, as soon as convenient, previous te the first of January, 1792,
as suggested in the thirty first clause of the Bill, te which is likewise added a pro-
posal for the temporary Government of the two Provinces in the interval, by the
Lieutenant Governors, and Legislative Councils thereof, According to the model
of the Quebec Bill.

Should this be approved, the Royal indulgence of returning te England for
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a few months on my private Affairs, would give me an opportunity to lay before
His Majesty's Ministers all further explanations in my power on this subject.

Before I conclude, I have to submit to the wisdom of His Majesty's Councils,
whether it may not be advisable to establish a General Government for His
Majesty's Dominions upon this Continent, as well as a Governor General, whereby
the united exertions of His Majesty's North American Provinces may more
effectually be directed to the general interest, and to the preservation of the
Unity of the-Empire.

I inclose a copy of a letter from the Chief Justice, with some additional clauses,
upon this subject,1 prepared by him at my request, together with his draught
of an other proposed addition to the Bill, to provide for the trial of foreign treason
and murder, as also a copy of his letter respecting the operation of the Boundary,
as described in the Bill, with bis idea of the Addition necessary to give free scope
to our Courts of Justice. The clause above referred to under the letter B was also
prepared by him at my request.

I am with much respect and esteem, Sir,
Your most obedient, and most humble servant,

DoRcH ESTER.

LII

CHIEF JUSTICE SMITIH TO DORCHESTER

[Trans.: Shortt and Doughty.]

Quebec, 5th February, 1790.
My Lord,

The clause inclosed for the Trial of extraprovincial offences appears to me
to be necessary to encourage that spirit of Enterprize, which leads our people
in the Fur Trade to explore the Depths of this Continent, and has carried them
almost over to the Eastern shores of the Pacific Ocean. This Commerce, else-
where wearing out, by the encreased Population of the northeastern parts of
the antient Continent, will soon become the monopoly of our nation. I have
couched it in terms least likely of any that occur to me, to excite the Jealousy
of our Neighbours.

The Bill with the other additions for the intended Reforms in this Country
left to be supplied by Your Lordship's local Experience, greatly improves the
old model of our colonial Governments; for even those called the Royal Provinces,
to distinguish them from the Proprietary and chartered Republics of the Stuart
Kings had Essential Faults, and the same general tendency.

Mr. Grenville's plan will most assuredly lay a foundation for two spacious
populous and flourishing Provinces, and for more to grow out of them; and com-
pose, at no remote period, a mass of Power very worthy of immediate attention.

I miss in it however, the expected Establishment to put what remains to Great
Britain of Her Antient Dominions in North America, under one general direction,
for the united interest and safety of every Branch of the Empire.

The Colonies of England were flourishing Colonies. It was the natural effect
of the connection, the Character of the People, and the Genius of the English
Constitution. Our's will be so too. But that prosperity may be their ruin. And
I trust in God that the wisdom, which is dictating the new Arrangements for us,
will perfect its work, by a system to prevent our repeating the Folly, that has
plunged the several parts of the Continent into poverty and distress.

Native as I am of one of the old Provinces,2 and early in the public service
and Councils, I trace the late Revolt and Rent to a remoter cause, than those
to which it is ordinarily ascribed. The Truth is that the Country had outgrown
its Government, and wanted the true remedy for more than half a century before
the Rupture commenced-To what period it continued to be practicable is
problematical, and need not now be assigned.

To expect wisdom and moderation from near a score of Petty Parliaments,
consisting in effect of only one of the three necessary branches of a Parliament,

See Nos. LII and LIII.
Obief justice Snith was born in New York. He was a member of the council of New York state

before the Anerican revolution.
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mUust, after the light brought by experience, appear to have been a very extrava-
gant Expectation. So it has been to my view above twenty years, and I did not
conceal it.

My Lord, an American Assembly, quiet in the weakness of their Infancy could
not but discover in their Elevation to Prosperity, that themselves were the sub-
stance, and the Governor and Board of Council mere shadows in their political
F-rame. All America was thus, at the very outset of the Plantations, abandoned
to Democracy. And it belonged to the Administrations of the days of Our
Fathers to have found the Cure, in the Erection of a Power upon the Continent
itself, to controul all its own little Republics, and create a Partner in the Legisla-
tion of the Empire, Capable of consulting their own safety, and the common
welfare.

To bc better understood by your Lordship I beg leave to put a paper under
th1is cover,' in the form of additions to the present proposed Bill, partly suggested
by the necessity of something to give a real and useful significancy to Your
Lordship's nominal command of more Provinces than this.2

As to the moment for commencing such an Establishment, that certainly
nust bc the worst, when it shall bc most wanted. And since its Erection will
s)eak Intentions, and may give Umbrage, that will bc the best time, in which
that Umbrage shall excite the least apprehension.

The Debility of our Neighbours is notorious, nor can be succoured during the
Distractions of France, and the consternation Spread by those Distractions
through all Europe.

Here in these provinces, where it is of much consequence, to set out with good
habits, what juncture can be so favourable, as when the thousands thrown into
them, under Your Patronage and Direction, have their Loyalty confirmed by
R1esentments for their Sufferings; and so are disposed to take, and especially
from Your hand, whatever the wisdom of Great Britain shall prescribe, as a Gift
of lier Benevolence.

As to Canada, I meant that part of it to become Lower Canada, the Biasses
in it, if there are any remaining, to the Stock, from which it was severed, are
becone perfectly harmless, by that Body of English Loyalty Your Lordship has
planted in the West-By their aversion to share in the Burdens and Miseries
of the Revolted Colonies, and by the growing Discernement, that our safety and
Prosperity is only to be found in the Commerce and Arms of Great Britain.

I am old enough to remember, what we in the Maritime Provinces 3 dreaded
frorn this Frencli Colony in the North, and what it cost to take away that dread,
which confined our Population to the Edges of the Atlantic; and my mind is
therefore carried, under such an Administration as the present one, into a strong
Persuasion, that nothing will be neglected to enable Great Britain, so to serve
herself of that Power, she already possesses here, as to check any Councils to bc
mneditated to her Detriment, by the new Nation she has consented to create.
She may do more; but this is out of my province.

So much, my Lord, You'll forgive me. I could not repress what I owed to
the vindication of my Zeal, in the sacrifice of my fortune for the British Interest,
and as I think still for the best Interests too of the Country of my Birth. Most
of all I owed it to my Sovereign, in whose Grace I found a Relief at the end of
the Storm.

With a deep and grateful sense of all Your kindnesses and the honour of your
request of my poor abilities, upon questions of so great magnitude and con-
sequence.

I am, My Lord, with the highest respect and esteem,
Your Lordship's most humble and most obedient Servant,

(Signed) WM. SMITH.

'i. e. No. LIII.
2 Sec London Gazette, April 15, 1786, for Dorchester's commision as governor of all British Nortb

Ainerica.
3 i. e. the maritime provinces of the former British colonies.
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LIII

PROPOSED ADDITIONS TO THE NEW CANADA BILL FOR A
GENERAL GOVERNMENT

[Trans.: Shortt and Doughty.]
And to provide still more effectually for the Government safety and prosperity

of ail His Majestv's Dominions in North America, and firmly to unite the several
branches of the Empire.

(1) Be it also enacted by the saine authorily that there shall be (with a Governor
General) a Legislative Council and a General Assembly for ail His Majesty's
Dominions and the Provinces whereof the same do now or may hereafter consist
in the parts of America to the Southward of Hudson's Bay, and in those seas to
the Northward of the Bermuda or Somers Islands; And that His Majesty, His
Heirs and Successors shall have power by and vith the advice and consent of
the said Legislative Council and General Assembly to make laws for the peace,
welfare and good Government of ail or any of the said Provinces and Dominions:
And that such Laws being passed by the said Legislative Council and General
Assembly and being assented to by I-lis Miajesty, His Heirs and Successors, or
being assented to in lis Majesty's naine by the Person appointed or to be ap-
pointed Governor General of the Provinces and Dominions aforesaid, or such
person as may be appointed by the Crown to exercise the powers of Governor
General on the death or absence of such Governor General, shall be valid and
binding on the inhabitants of the said Dominions or such part thereof as shall
for that purpose be expressed.

(2) And be it enacted by the saine authority that such Legislative Council
may be composed of at least Members from each of the said Provinces
to be appointed as His Majesty by His Royal Instructions to the Governor
General for the time being shall authorize and direct, who shall hold their several
places in the said Council for Life subject nevertheless to such terms and condi-
tions as are herein before declared to be annexed to the trust and station of a
member of the Legislative Council of either of the said Provinces of Upper &
Lower Canada, and saving to lis Majesty's Governor General or the Person
upon whom that trust by -lis Majesty's appointment may devolve, power and
authority from tine to time by an instrument under the Great Seal to be created
for the British Dominions in North America, to constitute, appoint and remove
the Speaker of such Legislative Council.

(3) And be it also enacted by the same Authority that such General Assembly
may be composed of such persons as may be elected- by the majority of the
House of Assembly of the Province for which they serve to be manifested by
Triplicate Instruments under the hand and seal of the Speaker thereof to the
Governor General, the Speaker of the Legislative Council, and the Speaker of
the General Assembly.

(4) And be it also enacted by the same authority that to give any Acts of the
said Governor General, Legislative Council and General Assembly, the force
and authority of a Law, the same shall have been assented to in the said Legisla-
tive Council by the majority of the voices forming a house of Council, according
to His Majesty's appointment thereof, and shall have been assented to in the
said General Assembly by such and so many Voices as will make it the Act of
the majority of the Provinces, having right to be represented in the said General
Assembly, and it shall be a house of General Assembly as often as there shall be
assembled one or more members duly elected by each of the Assemblies of the
said Provinces or of the greater number of such provinces.

(5) And be it further enacted by the same authority that it shall be lawful for
His Majesty, His Heirs and Successors to authorize and direct His Governor
General for the time being or the Person upon whom that trust by His Majesty's
Appointment may devolve, in His Majesty's name and by an instrument under
the great seal of the British Dominions in North America to summon and call
together such General Assemblies in such manner as His Majesty shall be pleased
to signify and command by His Royal Instructions to such Governor General.

(6) And be it also enacted by the same authority that the Governor General
under such instructions as he may have received from His Majesty may assemble
the said Legislative Council and General Assembly where, and prorogue and
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dissolve them, when and as often as he shall judge it necessary, Provided always
and be it enacted that they shall be called together one at least in every two years,
and continue to have the right of sitting seven years from the Teste or day of
the process or summons for their election unless they shall be sooner dissolved
by the Authority aforementionied. But no Member either of the said Legislative
Council or General Assembly shall be permitted to sit or vote in the General
Legislature untill he shall have taken such Oaths as hereinbefore directed to be
taken by the Members of the Legislative Council and Assembly of Upper or
Lower Canada, or not being an Inhabitant of either of the said Provinces last
mentioned such other oaths and qualifications as are taken to become a Member
of the Parliament of Great Britain as by His. Majesty's Instructions shall be
diiected and required.

(7) And be it also enacted by the same Authority that whenever any Bill
which has been passed by the said Legislative Council and by the said General
Assembly shall be presented for His Majesty's Assent to the Governor General
for the time being or the Person exercising that trust under His Majesty's
Authority, it shall and may be lawful for such Governor General or other person
exercising the said trust, at his discretion, subject nevertheless to such Instruc-
tions as he may from time to time receive from His Majesty, His Heirs and
Successors, either to declare His Majesty's assent to such Bill, or to declare
that he withholds such assent, or that he reserves the said bill untill His
Majesty's Pleasure shall be signified thereon. And no Bill so to be presented and
not assented to in manner aforesaid shall have the force of a Law.

(8) And be it further Enacted by the same Authority that nothing in this Act
contained shall be construed to prevent His Majesty from appointing, erecting,
and constituting such general and executive Council and Councils as he may
judge proper for the said provinces and Dominions in general, and Any other
Office, in His Royal Judgment and discretion requisite for the said general
Government; or from nominating and appointing thereto from time to time,
such persons as he shall think fit to compose the same Executive Council, or to
execute such offices or from removing therefrom any person or Persons whom
lie may think fit to remove.

(9) And be it also Enacted by the same Authority that it shall and may be
lawful for His Majesty to give Authority to his said Governor General, or the
person exercising that trust, on his arrival in either of the provinces within his
commission, to assume the authority and to perform all the duties and functions
which the Lieutenant Governor thereof, might exercise and perform; and the
powers and authority of such Lieutenant Governor shall be suspended & so
continue during the time of the Governor General's being within the same pro-
vince; and that it shall also be lawful for His Majesty to give to the said Governor
General for the time being, tho' absent in some other province of His General
Government, authority respecting any act of any of the Provinces of such nature
and tendency as His Majesty may see cause by His Royal Instruction to describe,
to suspend the execution of such Act until His Majesty's Pleasure shall be
signified respecting the same; to which end it shall be the duty of the person
administering the Government in every Province subject to the Governor
General's Authority, to transmit to him a copy of every bill to which he has
assented as soon as possible after the enacting of the same into a law; and shall
upon the suspension thereof by the Governor General immediately cause the
same to be made known by proclamation under the great seal of his Province,
in the manner most effectual for making the same universally known to the In-
habitants of the same Province, and all others whom the same may concern.

(10) And be it further enacted by the Authority aforesaid, that nothing in
this Act contained shall be interpreted to derogate from the rights and Preroga-
tives of the Crown for the due exercise of the Royal and executive authority
over all or any of the said Provinces; or to derogate from the Legislative Sove-
reignty and Supremacy of the Crown and Parliament of Great Britain; but the
Acts of Legislation of either of the said Provinces, as well as the Acts of the
Governor General and the Legislative Council and General Assembly so to be
made, shall be subject to the Royal dis-allowance as exercised heretofore respect-
ing the laws of any of the British Provinces, and the said Dominions and all the
Provinces into which they may be hereatter divided shall continue and remain
to be governed by the Crown and Parliament of Great Britain as the supreme
Legislature of the whole British Empire.
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LIV

THE CONSTITUTIONAL ACT 17911

(31 George III., c. 31.)

An Act Io repeal certain parts of an Act, passed in the fourieenlh year of His
Majesty's reign, intitued "An Act for making more effectual provision for the
Government of the Province of Quebec, in North America," and Io make further
provision for the Government of the said Province.

Preamble. Whereas an Act was passed in the fourteenth year of the reign of his present
14 Geo. m Majesty, intituled "An Act for making more effectual provision for the Govern-

cap. 83 recited. ment of the Province of Quebec, in North America ": And whereas it is expedient
and necessary that further provision should now be made for the good Govern-
ment and prosperity thereof: May it therefore please your most Excellent Majesty
that it may be enacted; and be it enacted by the King's Most Excellent Majesty,
by and with the advice and consent of the Lords Spiritual and Temporal, and
Commons in this present Parliament assembled, and by the authority of the

So much of same, that so much of the said Act as in any manner relates to the appointment
recited Act as of a Council for the affairs of the said Province of Quebec, or to the power given
relates to the by the said Act to the said Council, or to the major part of them, tO make ordi-

cp ieuncietr nances for the peace, welfare, and good Government of the said Province, with
Quebec, or its the consent of His Majesty's Governor, Lieutenant-Governor, or Commander in

powers repealed. Chief for the time being, shall be, and the same is hereby repealed.
Il. And whereas bis Majesty has been pleased to signify, by his message to

both Houses of Parliament, bis Royal intention 2 to divide bis Province of
Within each of Quebec into two separate Provinces, to be called the Province of Upper Canada

the intended and the Province of Lower Canada: Be it enacted by the authority aforesaid,
Provinces a that there shal be within each of the said Provinces respectively a LegislativeLegisiative
Council and Council and an Assembly, to be severally composed and constituted in the
Assembly to manner hereinafter described; and that in each of the said Provinces respectively,be constituted, His Majesty, His Heirs, and Successors, shall have power during the continuanceby whose advice
His Majesty of this Act, by and with the advice and consent of the Legislative Council and

may make laws Assembly of such Provinces respectively, to make laws for the peace, welfare
for the Govern- dgodG

ment of te and good Government thereof, such laws not being repugnant to this Act; and
Province. that all such laws being passed by the Legislative Council and Assembly of either

of the said Provinces respectively, and assented to by His Majesty, Jis Heirs
or Successors, or assented to in His Majesty's name by such person as His Majesty,
His Heirs or Successors, shall from time to time appoint to be the Governor or
Lieutenant-Governor of such Province, or by such person as His Majesty, His
Heirs or Successors, shall from time to time appoint to administer the Govern-
ment within the same, shall be, and the -same are hereby declared to be, by
virtue of and under this Act, valid and binding, to all intents and purposes
whatever, within the Province in which the same shall have been so passed.

His Majesty III. And be it further enacted by the authority aforesaid, that for the purpose
nay authorize of constituting such Legislative Council, as aforesaid, in each of the said Provinces

t °Gvernor respectively, it shall and may be lawful for his Majesty, bis heirs, or successors,
Governor of by an instrument under his or their sign manual, to authorize and direct the

each Province Governor or Lieutenant-Governor, or person administering the Government, in
mem°ers"o each of the said Provinces respectively, within the time herein after mentioned,

the Legislative in His Majesty's name, and by an instrument under the Great Seal of such
Council. Province, to summon to the said Legislative Council, to be established in each

of the said Provinces respectively, a sufficient number of discreet and proper
persons, being not fewer than seven, to the Legislative Council for the Province
of Upper Canada, and no fewer than fifteen to the Legislative Council for the
Province of Lower Canada; and that it shall also be lawful for his Majesty, his
heirs or successors, from time to time, by an instrument under his or their
sign manual, to authorize and direct the Governor or Lieutenant-Governor, or
person administering the Government in each of the said Provinces respectivel.
to summon to the Legislative Council of such Province in like manner such-other

2 The events which led to the passing of this act are outlined in the previous documents. The
debates are in Hansard, vols. xxviii and xxix.

I This intention was carried out by an order-in-counoil dated August 24, 1791. (See Doughty and
McArthur, Documents relating to the Constitutional History of Canada, Canadian Archives 1914, p. 3.)
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persons as his Majesty, bis heirs or successors, shall think fit; and that every
person who shall be so summoned to the Legislative Council of either of the said
Provinces respectively, shall thereby become a member of such Legislative
Council, to which he shall have been so summoned.

IV. Provided always, and be it enacted by the authority aforesaid, that no No Person
person shall be summoned to the Legislative Council, in either of the said Pro- uinder 21 years
vinces, who shall not be of the full age of twenty-one years, and a natural born to! ae, "n e .
subject of his Majesty, or a subject of bis Majesty naturalized by Act of the British
Parliament, or a subject of his Majesty having become such by the conquest
and cession of the Province of Canada.

V. And be it further enacted by the authority aforesaid, that every mnember Members to
of each of the said Legislative Councils shall hold his seat therein for the terni of hold their
his life, but subject nevertheless to the provisions hereinafter contained for seata for life.

vacating the same, in the cases hereinafter specified.
VI. And be it further enacted by the authority aforesaid, that whenever his Ris Majesty

Majesty, his heirs or successors, shall think proper to confer upon any subject flay annex to
of the Crown of Great Britain, by letters patent under the Great Seal of either titesof honour
of the said Provinces, any hereditary title of honor, rank, or dignity of such the right of
Province, descendible according to any course of descent limited in such letters tbehe nmne
patent, it shall and may be lawful for his Majesty, lis heirs or successors, to lative couneil.
annex thereto by the said letters patent, if bis Majesty, his heirs or successors
shall so think fit, an hereditary right of being summoned to the Legislative
Council of such Province, descendible according to the course of descent so
limited with respect to such title, rank, or dignity; and that every person on
whom such right shall be so conferred, or to whom such right shall severally so
descend, shall thereupon be entitled to demand from the Governor, Lieutenant-
Governor, or person administering the Government of such Province, his writ
of summons to such Legislative Council at any time after he shall have attained
the age of twenty-one years, subject nevertheless to the provision hereinafter
contained.

VII. Provided always, and be it further enacted by the authority aforesaid, Such descend-
that when and so often as any person to whom such hereditary right shall have ible right for-
descended shall, without the permission of his Majesty, bis heirs or successors, feited, and
signified to the Legislative Council of the Province by the Governor, Lieutenant-
Governor or person administering the Government there, have been absent from
the said Province for the space of four years continually, at any time between the
date of bis succeeding to such right and the time of bis applying for such writ of
summons, if he shall have been of the age of twenty-one years or upwards at the
time of bis so succeeding, or at any time between the date of bis attaining the
said age and the time of his so applying, if he shall not have been of the said
age at the time of his so succeeding; and also when and so often as any such person
shall, at any time before his applying for such writ of summons have taken any
oath of allegiance or obedience to any foreign prince or power, in any such case
such person shall not be entitled to receive any writ of summons to the Legislative
Council by virtue of such hereditary right, unless his Majesty, his heirs or suc-
cessors, shall at any time think fit, by instrument under bis or their sign manual,
to direct that such person should be summoned to the said Council; and the
Governor, Lieutenant-Governor, or person administering the Governrnent in the
said Provinces respectively, is hereby authorized and required, previous to
granting such writ of sumnons to any person applying for the same, to interrogate
such person upon oath, touching the said several particulars, before such Execu-
tive Council as shall have been appointed by bis Majesty, bis heirs or successors,
within such Province for the affairs thereof.

VIII. Provided also, and be it further enacted by the authority aforesaid, Seata in Council
that if any member of the Legislative Councils of either of the said Provinces V"t in cer-

respectively, shall leave such Province, and shall reside out of the same for the c

space of four years continually, without the permission of his Majesty, his heirs
or successors, signified to such Legislative Council by the Governor, or Lieutenant-
Governor, or person administering his Majesty's Government there, or for the
space of two years continually without the like permission, or the permission of
the Governor, Lieutenant-Governor, or person administering the Government
of such Province, signified to such Legislative Council in the manner aforesaid;
or if any such member shall take any oath of allegiance or obedience to any
foreign prince or power, his seat in such Council shall thereby become vacant.

o2
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Hereditary IX. Provided also, and be it further enacted by the authority aforesaid, that
rights and in every case where a writ of summons to such Legislative Council shall have been
feite, or lawfully withheld from any person to whom such hereditary right, as aforesaid,

vacated, to shall have descended, by reason of such absence from the Province as aforesaid,remasinSus- or of his having taken an oath of allegiance or obedience to any foreign prince
pended during I

the Lves o or power, and also in every case where the seat in such Council of any member
the parties, thereof, having such hereditary right as aforesaid, shall have been vacated by
but on their reason of any of the causes hereinbefore specified, such hereditary right shall re-

deathe pon main suspended during the life of such person unless his Majesty, his heirs or
next entitied successors, shall afterwards think fit to direct that he be summoned to such

thereto. Council; but that on the death of such person such right, subject to the provi-
sions herein contained, shall descend to the person who shall next be entitled
thereto, according to the course of descent limited in the letters patent by which
the same shall have been originally conferred.

Seats in X. Provided also, and be it further enacted by the authority aforesaid, that if
Cond heo eitr any member of either of the said Legislative Councils shall be attainted for

rights extin- treason in any Court of law within any of his Majesty's dominions, bis seat in
guished for such Council shall thereby become vacant, and any such hereditary right as

treason. aforesaid then vested in such person, or to be derived to any other person through
him, shall be utterly forfeited and extinguished.

Questions XI. Provided also, and be it enacted by the authority aforesaid, that when-
riespeing e ever any question shall arise respecting the right of any person to be summoned
sununoned to to either of the said Legislative Councils respectively, or respecting the vacancy

Council, etc., to of the seat in such Legislative Council of any person having been summoned
be determined thereto, every such question shall by the Governor or Lieutenant-Governor of

mentioned. the Province, or by the person administering the Government there, be referred
to such Legislative Council to be by the said Council heard and determined;
and that it shall and may be lawful, either for the person desiring such vrit of
summons, or respecting whose seat such question shall have arisen, or for his
Majesty's Attorney-General of such Province in his Majesty's name, to appeal
from the determination of the said Council in such case to his Majesty in bis
Parliament of Great Britain; and that the judgment thereon of his Majesty in
his said Parliament shall be final and conclusive to all intents and purposes
whatever.

The Governor XII. And be it further enacted by the authority aforesaid, that the Governor
om the Province or Lieutenant-Governor of the said Provinces respectively, or the person ad-mnay appoint and

remove the ministering His Majesty's Government therein respectively, shall have power and
Speaker. authority from time to time, by an instrument under the great Seal of such

Province, to constitute, appoint and remove the Speakers of the Legislative
Councils of such Provinces respectively.

His Majesty XIII. And be it further enacted by the authority aforesaid, that for the purpose
may authorize of constituting such Assembly as aforesaid in each of the said Provinces re-the Governor to

call together the spectively, it shall and may be lawful for his Majesty, bis heirs or successors, by
Assembly, an instrument under his or their sign manual, to authorize and direct the Governor

or Lieutenant-Governor, or person administering the Government in each of the
said Provinces respectively, within the time hereinafter mentioned, and there-
after from time to time as occasion shall require, in his Majesty's name and by
an instrument under the Great Seal of such Province, to summon and call to-
gether an Assembly in and for such Province.

and, for the XIV. And be it further enacted by the authority aforesaid, that for the pur-
purpose of pose of electing the members of such Assemblies respectively it shall and may be

meecting te lawful for bis Majesty, bis heirs or successors, by an instrument under bis or
issue a procla- their sign manual, to authorize the Governor or Lieutenant-Governor of each of

mation dividing the said Provinces respectively, or the person administering the Government
the Province within the time hereinafter mentioned, to issue a proclamation 1 dividingito Districts, heenCrcaaindvdn

etc. such Province into districts, or counties, or circles, and towns or townships, and
appointing the limits thereof, and declaring and appointing the number of repre-
sentatives to be chosen by each of such districts, or counties, or circles, and towns
or townships respectively; and that it shall also be lawful for bis Majesty, bis
heirs or successors, to authorize such Governor or Lieutenant-Governor, or person
administering the Government, from time to time to nominate and appoint
proper persons to execute the office of returning-officer in each of the said

2 The proclamations dividing Lower Canada and Upper Canada into electoral districts wereissued on
May 7, 1792, and July 16, 1792, respectively. (See Doughty and McArthur, pp. 72, 77.)
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districts, or counties, or circles, and towns or townships respectively; and that
such division of the said Provinces into districts, or counties, or circles, and towns
or townships, and such declaration and appointment of the number of representa-
tives to be chosen by each of the said districts, or counties, or circles, and towns
or townships, respectively, and also such nomination and appointment of return-
ing-officers in the same, shall be valid and effectual to all the purposes of this
Act, unless it shall at any time be otherwise provided by any Act of the Legisla-
t ive Council and Assembly of the Province, assented to by his Majesty, his heirs,
or successors.

XV. Provided nevertheless, and be it further enacted by the authority afore- Power of the
said, that the provision hereinbefore contained for empowering the Governor, oa int
Lieutenant-Governor, or person administering the Government of the said Pro- returning offi-
vinces respectively, under such authority as aforesaid from his Majesty, his heirs cers to con-

to nminte nd ppoit pope li totinue two, yem*sor successors, from time to time to nominate and appoint proper persons to from the com-
execute the office of returning-officer in the said districts, counties, circles, and mencement of
towns or townships, shall remain and continue in force in each of the said this Act.
Provinces respectively for the term of two years from and after the commence-
ment of this Act within such Province, and no longer; but subject nevertheless
to be sooner repealed or varied by any Act of the Legislative Council and Assembly No person
of the Province, assented to by his Majesty, his heirs or successors. obliged to serve

as returning
XVI. Provided always, and be it further enacted by the authority aforesaid, officer more than

that no person shall be obliged to execute the said office of returning-officer for once unies
any longer time than one year, or oftener than once, unless it shall at any time °therdse pro-
be otherwise provided by any Act of the Legislative Council and Assembly of Act of the
the Province, assented to by his Majesty, his heirs or successors. Province.

XVII. Provided also, and be it enacted by the authority aforesaid, that the Number of
whole number of members to be chosen in the Province of Upper Canada shall members in
not be less than sixteen, and the whole nurnber of members to be chosen in each Province.

Lower Canada shall not be less than fifty.
XVIII. And be it further enacted by the authority aforesaid, that writs for Regulations

the election of members to serve in the said Assemblies respectively shall be for isung
issued by the Governor, Lieutenant-Governor, or person administering his election of
Majesty's Government within the said Provinces respectively, within fourteen members to
days after the sealing of such instrument as aforesaid for summoning and calling serve in the

together such Assembly, and that such writs shall be directed to the respective Assemblies.

returning-offlcers of the said districts, or counties, or circles, and towns or town-
ships, and that such writs shall be made returnable within fifty days at farthest
from the day on which they shall bear date, unless it shall at any time be other-
wise provided by any Act of the Legislative Council and Assembly of the Pro-
vince, assented to by his Majesty, his heirs or successors; and that writs shall
in like manner and form be issued for the election of members in the case of any
vacancy which shall happen by the death of the person chosen, or by his being
summoned to the Legislative Council of either Province, and that such writs
shall be made returnable within fifty days at farthest from the day on which they
shall bear date, unless it shall at any time be otherwise provided by any Act of
the Legislative Council and Assembly of the Province, assented to by his Majesty,
his heirs or successors; and that in the case of any such vacancy which shall
happen by the death of the person chosen, or by reason of his being so summoned
as aforesaid, the writ for the election of a new member shall be issued within
six days after the same shall be made known to the proper officer for issuing
such writs of election.

XIX. And be it further enacted by the authority aforesaid, that all and every Returning
the returning-officers so appointed as aforesaid, to whom any such writs as officers to exe-

c ~cute writs.
aforesaid shall be directed, shall, and they are hereby authorized and required
duly to execute such writs.

XX. And be it further enacted by the authority aforesaid, that the members By whom the
for the, several districts, or counties, or circles of the said Provinces respectively r embe are to
shall be chosen by the majority of votes of such persons as shall severally be
possessed, for their own use and benefit, of lands or tenements within such district,
or county, or circle, as the case shall be, such lands being by them held in freehold,
or in fief, or in roture, or by certificate derived under the authority of the Governor
and Council of the Province of Quebec, and being of the yearly value of forty
shillings sterling or upwards, over and above all rents and charges payable out
of or in respect of the same; and that the members for the several towns or
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townships within the said Provinces respectively shall be chosen by the majority
of votes of such persons as either shall be severally possessed for their own use
and benefit of a dwelling house and lot of ground in such town or township,
such dwelling bouse and lot of ground being by them held in like manner as
aforesaid, and being of the yearly value of five pounds sterling or upwards, or,
as, having been resident within the said town or township for the space of twelve
calendar months next before the date of the writ of summons for the election,
shall bona fide have paid one year's rent for the dwelling house in which they
shail have so resided, at the rate of ten pounds sterling per annum or upwards.

lm XXI. Provided always, and be it further enacted by the authority aforesaid,
ible to that no person shall be capable of being elected a member to serve in either of
mbhes' the said Assemblies, or of sitting and voting therein, who shall be a member of

either of the said Legislative Councils to be established as aforesaid in the said
two Provinces, or who shall be a minister of the Church of England, or a minister,
priest, ecclesiastic, or teacher, either according to the rites of the Church of Rome,
or under any other form or profession of religious faith or worship.

under XXII. Provided also, and be it further enacted by the authority aforesaid,
of age, that no person shall be capable of voting at any election of a member to serve inible of such Assembly, in either of the said Provinces, or of being elected at any such
ec election who shall not be of the full age of twenty-one years, and a natural born

subject of his Majesty, or a subject of his Majesty naturalized by Act of the
British Parliament, or a subject of his Majesty having become such by the
conquest and cession of the Province of Canada.

peon XXIII. And be it also enacted by the authority aforesaid, that no person shall
ed for be capable of voting at any election of a member to serve in such Assembly in

ci ther of the said Provinces, or of being elected at any such election, who shall
have been attainted for treason or felony in any Court of law within any of his
Majesty's dominions, or who shall be within any description of persons disquali-
flied by any Act of the Legislative Council and Assembly of the Province, assented
to by bis Majesty, his heirs or successors.

quired XXIV. Provided also, and be it further enacted by the authority aforesaid,
ke the that every voter before lie is admitted to give his vote at any such election shall,oath. if required by any of the candidates, or by the returning-officer, take the following

oath, which shall be administered in the English or French language, as the case
may require:

Oath. J, A. B., do declare and lesiify, in the presence of Almighly God, thal 1 am, Io
ihe best of my knowledge and belief, of the full age of twenly-one years, and that
I have nol voled before al this election.

make And that every such person shall also, if so required as aforesaid, make
to the oath previous to his being admitted to vote that he is, to the best of his know-
euiars ledge and belief, duly possessed of such lands and tenements, or of such a dwell-exfled. ing house and lot of ground, or that lie has bona flde been so resident and paid

such rent for bis dwelling house as entitles him according to the provisions of
this Act, to give bis vote at such election for the county, or district, or circle,
or for the town or township, for which lie shall offer the same.

ajesty XXV. And be it further enacted by the authority aforesaid that it shall and
horize may be lawful for his Majesty, his heirs, or successors, to authorize the Governor
'ernor or Lieutenant-Governor, or person administering the Government within each
ce"'e of the said Provinces respectively, to fix the time and place of holding such
tions, elections, giving not less than eight days' notice of such time, subject neverthe-

less to such provisions as may hereafter be made in these respects, by any Act
of the Legislative Council and Assembly of the Province, assented to by his
Majesty, his heirs, or successors.

lding XXVI. And be it further enacted by the authority aforesaid, that it shall and
ns of may be lawful for bis Majesty, bis heirs, or successors, to authorize the Governor
I and or Lieutenant-Governor of each of the said Provinces respectively, or the personetc. administering the Government therein, to fix the places and times of holding the

first and every other session of the Legislative Council and Assembly of such
Province, giving due and sufficient notice thereof, and to prorogue the same
from time to time, and to dissolve the same by proclamation or otherwise, when-

I and ever hie shall judge it necessary or expedient.
to be XXVII. Provided always, and bc it further enacted by the authority aforesaid,
ethr that the said Legislative Council and Assembly in each of the said Provinces,etve
, etc. shail bie calhed together once at tbe Ieast in evcry twelve calendar monîlis, and
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that every Assembly shall continue for four years from the day of the return of
the writs for choosing the same, and no longer, subject nevertheless to be sooner
prorogued or dissolved by the Governor or Lieutenant-Governor of the Province,
or person administering his Majesty's Government therein.

XXVIII. And be it further enacted by the authority aforesaid, that ail And a
questions which shall arise in the said Legislative Councils or Assernblies re- therei

decidspectively shall be decided by the majority of voices of such nembers as shall major
be present; and that in all cases where the voices shall be equal the Speaker of votes.
such Council or Assembly, as the case may be, shall have a casting voice.

XXIX. Provided always, and be it enacted by the authority aforesaid, that No m
no member either of the Legislative Council or Assembly, in either of the said sit or

Provinces, shall be permitted to sit or vote therein until he shall have taken he hai
nnd subscribed the following oath, either before the Governor or Lieutenant-
Governor of such Province, or person administering the Government therein,
or before some person or persons authorized by the said Governor or Lieutenant-
Governor, or other person as aforesaid, to administer such oath, and that the
-zame shall be administered in the English or French language, as the case may
require:

1, A. B., do sincerely promise and swear ihat I will be faithful and bear true oath.
allegiance Io his Majesty, King George, as lawful Sovereign of the Kingdom of
Great Britain, and of these Provinces dependent on and belonging Io the said King-
dom; and that I will defend him Io the ulmosi of my power against all Iraitorous
conspiracies and allempts whalever which shall be made against his person, crown,
and dignity; and thal I ivill do my ulmost endeavour Io disclose and make known
lo his Majesly, his heirs or successors, all treasons and trailorous conspiracies and
allempis which 1 shall know to be against him, or any of them; and all this I do
sivear wilhoul any equivocation, mental evasion, or secret reservation, and renouncing
all pardons and dispensalions from any person or power ivhatever lo the conrary-
So help me God.

XXX. And be it further enacted by the authority aforesaid, that whenever Gover
any bill, which has been passed by the Legislative Council and by the House of give 0

is
Assembly in either of the said Provinces respectively, shall be presented for his ,
Majesty's assent to the Governor or Lieutenant-Governor of such Province, or passe
person administering his Majesty's Government therein, such Governor or Leiscoul
Lieutenant-Governor, or person administering the Government shall, and he is Aen
hereby authorized and required to declare, according to his discretion, but sub- reserv
ject nevertheless to the provisions contained in this Act, and to such instructions His
as may from time to time be given in that behalf by his Majesty, his heirs or peas
successors, that he assents to such bill in his Majesty's name, or that he with-
holds his Majesty's assent from such bill, or that he reserves such bill for the
signification of his Majesty's pleasure thereon.

XXXI. Provided always, and be it further enacted by the authority aforesaid, Gove
thatt whenever any bill which shall have been so presented for his Majesty's t
assent to such Governor, Lieutenant-Governor, or person administering the state
Government, shall by such Governor, Lieutenant-Governor, or person administer- such
ing the Government, have been assented to in his Majesty's name, such Governor, have
Lieutenant-Governor, or person as aforesaid shall, and he is hereby required, which
by the first convenient opportunity to transmit to one of his Majesty's principal Majes
Secretaries of State, an authentic copy of such bill so assented to; and that it Coundeclai
shall and may be lawful, at any time within two years after such bill shall have disail
been so received by such Secretary of State for his Majesty, his heirs or successors, withi
by his or their Order-in-Council to declare his or their disallowance of such bill, Y
and that such disallowance, together with a certificate under the hand and seal
of such Secretary of State testifying the day on which such bill was received as
aforesaid, being signified by such Governor, Lieutenant-Governor, or person
administering the Government, to the Legislative Council and Assembly of such
Province, or by proclamation, shall make void and annul the same, from and after
the date of such signification.

XXXII. And be it further enacted by the authority aforesaid, that no such Bils
bill which shall be so reserved for the signification of his Majesty's pleasure for H

thereon, shall have any force or authority within either of the said Provinces Pe'ashave
respectively until the Governor, or Lieutenant-Governor, or person administering tin H
the Governiment shall signify, either by speech or message, to the Legislative Maje
Council and Assembly of such Province, or by :proclamation, that such bill has beco
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to the Council been laid before bis Majesty in Council, and that his Majesty has been pleased
and Assembly. to assent to the same; and that an entry shall be made in the journals of the

said Legislative Council of every such speech, message, or proclamation; and
a duplicate thereof duly attested shall be delivered to the proper officer to be
kept amongst the public records of the Province; and that no such bill, which
shall be so reserved as aforesaid shall have any force or authority within either
of the said Provinces respectively unless his Majesty's assent thereto shall have
been so signified as aforesaid, within the space of two years from the day on which
such bill shall have been presented for his Majesty's assent, to the Governor,
Lieutenant-Governor, or person administering the Government of such Province.

Laws in force XXXIII. And be it further enacted by the authority aforesaid, that all laws,
at the com- statutes, and ordinances which shall be in force on the day to be fixed in the

mencement of manner herein after directed for the commencement of this Act, within the saidthis Act to
continue oo Provinces, or either of them, or in any part thereof respectively, shall remain

except repealed and continue to be of the same force, authority, and effect in each of the said
or varied by it, Provinces respectively as if this Act had not been made, and as if the said Pro-etc. vince of Quebec had not been divided; except in so far as the same are expressly

repealed or varied by this Act, or in so far as the same shall or may hereafter
by virtue of and under the authority of this Act be repealed or varied by his
Majesty, bis heirs, or successors by and with the consent of the Legislative
Councils and Assemblies of the said Provinces respectively, or in so far as the
same may be repealed or varied by such temporary laws or ordinances as may be
made in the manner hereinafter specified.

Establishment XXXIV. And whereas by an ordinance 1 passed in the Province of Quebec
of court of the Governor and Council of the said Province were constituted a Court of civil

iepro jon urisdiction for hearing and determining appeals in certain cases therein specified,
be it further enacted by the authority aforesaid, that the Governor, or Lieutenant-
Governor, or person administering the Government of each of the said Provinces
respectively, together with such Executive Council as shall be appointed by his
Majesty for the affairs of such Province, shall be a Court of civil jurisdiction,
within each of the said Provinces respectively, for hearing and determining
appeals within the same, in the like cases, and in the like manner and form, and
subject to such appeal therefrom as such appeals might, before the passing of
this Act, have been ieard and determined by the Governor and Council of the
Province of Quebec; but subject nevertheless to such further or other provisions
as may be made in this behalf by any Act of the Legislative Council and Assembly
of either of the said Provinces respectively, assented to by bis Majesty, his heirs,
or successors.

14 Geo. III, XXXV. And whereas by the above mentioned Act passed in the fourteenth
cap. 83, and year of the reign of his present Majesty it was declared that the clergy of the

Church of Rome in the Province of Quebec might hold, receive, and enjoy their
accustomed dues and rights, 2 with respect to such persons only as should profess
the said religion; provided nevertheless that it should be lawful for bis Majesty,
bis heirs or successors, to make such provision out of the rest of the said ac-
customed dues and rights for the encouragement of the Protestant religion and
for the maintenance and support of a Protestant clegy within the said Province
as he or they should from time to time think necessary and expedient: And
whereas by his Majesty's Royal instruction,3 given under bis Majesty's Royal

Instructions sign manual on the third of January in the year of our Lord one thousand seven
of January 3rd, hundred and seventy-five to Guy Carleton, Esquire, now Lord Dorchester, at
Carleton, Esq. that time bis Majesty's Captain-General and Governor in Chief in and over bis

etc., and Majesty's Province of Quebec, his Majesty was pleased amongst other things to
direct that no incumbent professing the religion of the Church of Rome, appointed
to any parish in the said Province, should be entitled to receive any tythes for
lands or possessions occupied by a Protestant, but that such tythes should be
received by such persons as the said Guy Carleton, Esquire, bis Majesty's Captain-
General and Governor in Chief in and over bis Majesty's said Province of Quebec,
should appoint, and should be reserved in the hands of bis Majesty's Receiver-
General of the said Province for the support of a Protestant clergy in bis Majesty's
said Province, to be actually resident within the same, and not otherwise, accord-
ing to such directions as the said Guy Carleton, Esquire, bis Majesty's Captain-
General and Governor in Chief in and over his Majesty's said Province, should

See No. XXXVI. See Quebec act, § v (No. XXXI).a See Carleton's instructions for 1775, Section 21, § 5 (No. XXXV).
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receive from his Majesty in that behalf; and that in like manner all growing
rents and profits of a vacant benefice should during such vacancy be reserved
for and applied to the like uses; and whereas his Majesty's pleasure bas likewise
been signified to the same effect in his Majesty's Royal instructions given in like
nanner to Sir Frederick Haldimand, Knight of the most honorable Order of the Instructions to

Bath, late his Majesty's Captain-General and Governor in Chief in and over bis Sir Frederiek
Majesty's said Province of Quebec; and also in his Majesty's Royal instructions Haldimand,
given in like manner to the said Right Honorable Guy Lord Dorchester, now
his Majesty's Captain-General and Governor in Chief in and over his Majesty's and to Lord
said Province of Quebec; be it enacted by the authority aforesaid that the said Dorchester
declaration and provision contained in the said above mentioned Act, and also rec
the said provision so made by his Majesty in consequence thereof by bis instruc- and the declara-
tions above recited, shall remain and continue to be of full force and effect tion and pro-visions therezi
in each of the said two Provinces of Upper Canada and Lower Canada respec- especting the
tively, except in so far as the said declaration or provisions respectively, or any clergy of the
part thereof, shall be expressly varied or repealed by any Act or Acts whicb Church of Rome
may be passed by the Legislative Council and Assembly of the said Provinces force.
respectively, and assented to by his Majesty, bis heirs or successors, under the
restriction hereinafter provided.

XXXVI. And whereas bis Majesty bas been graciously pleased, by message IRis Majesty's
to both Houses of Parliament, to express bis Royal desire to be enabled to make masame t
a permanent appropriation of land in the said Provinces for the support and recited.
maintenance of a Protestant clergy within the same, in proportion to such lands
as have been already granted within the same by bis Majesty: And whereas his His Majesty
Majesty has been graciously pleased by bis said message further to signify his may authorize

C the Governor to
Royal desire that such provision may be made with respect to all future grants make allotments
of land within the said Provinces respectively as may best conduce to the due of land for the
and sufficient support and maintenance of the Protestant clergy within the said suPport of a

ProtestantProvinces, in proportion to such increase as may happen in the population and cerg ineach
cultivation thereof; therefore, for the purpose of more effectually fulfilling bis Province;
Majesty's gracious intentions as aforesaid, and of providing for the due execution
of the same in all time to come, be it enacted by the authority aforesaid that
it shall and may be lawful for his Majesty, bis heirs or successors, to authorize
the Governor, or Lieutenant-Governor of each of the said Provinces respectively,
or the person administering the Government therein, to make from and out of
the lands of the Crown within such Provinces such allotment and appropriation
of lands for the support and maintenance of a Protestant clergy within the
same as may bear a due proportion to the amount of such lands within the same
as have at any time been granted by or under the authority of his Majesty: And
that, whenever any grant of lands within either of the said Provinces shall here-
after be made by or under the authority of bis Majesty, bis heirs or successors,
tiere shall at the same time be made, in respect of the same, a proportionable
allotment and appropriation of lands for the above mentioned purpose, within
the township or parish to which such lands so to be granted shall appertain or
be annexed, or as nearly adjacent thereto as circumstances will admit; and that
no such grant shall be valid or effectual unless the same shall contain a specifica-
tion of the lands so allotted and appropriated, in respect of the lands to be thereby
granted; and that such lands so allotted and appropriated shall be, as nearly
as the circumstances and nature of the case will admit, of the like quality as the
lands in respect of which the same are so allotted and appropriated, and shal be,
as nearly as the same can be estimated at the time of making such grant, equal
in value to the seventh part of the lands so granted.

XXXVII. And be it further enacted by the authority aforesaid that all and and the renta
every the rents, profits, or emoluments, which may at any time arise fron such arisi g from

such allotrnentlands so allotted and appropriated as aforesaid, shall be applicable solely to the to be applicable
maintenance and support of a Protestant clergy within the Province in which to that purpose
the same shall be situated, and to no other purpose whatever. solely.

XXXVIII. And be it further enacted by the authority aforesaid that it shall Ris Majesty
and may be lawful for bis Majesty, his heirs and successors, to authorize the May authorize

the GovernorGovernor or Lieutenant-Governor of each of the said Provinces respectively, with the advice
or the person administering the Government therein, from time to time, with of the Executive
the advice of such Executive Council as shall bave have been appointed by his Council, to

ereot parsonages
Majesty, bis heirs or successors, within such Province for the affairs thereof, to and endow them,

1 For George Ill's message to parliament, February 25, 1791, see Ransard, vol. xxviii, p. 1271.
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constitute and erect within every township or parish which is now or hereafter
may be formed, constituted or erected within such Province, one or more parso-
nage or rectory, or parsonages or rectories, according to the establishment of the
Church of England; and from time to time by instrument under the great seal
of such Province to endow every such parsonage or rectory with so much or
such a part of the lands so allotted and appropriated as aforesaid, in respect of
any lands within such township or parish, which shall have been granted sub-
sequent to the commencement of this Act, or of such lands as may have been
allotted and appropriated for the same purpose, by or in virtue of any instruction
which may be given by his Majesty in respect of any lands granted by his
Majesty before the commencement of this Act, as such Governor, Lieutenant-
Governor, or person administering the Government shall, with the advice of the
said Executive Council, judge to be expedient under the then existing circum-
stances of such township or parish.

and the Gover- XXXIX. And be it further enacted by the authority aforesaid, that it shall
nor to present and may be lawful for his Majesty, his heirs or successors, to authorize the
incumbents t Governor, Lieutenant-Governor, or person administering the Government oftbem, who are

to enjoy the each of the said Provinces respectively, to present to every such parsonage or
sane, as in- rectory an incumbent or minister of the Church of England, who shall have been
cumbents in duly ordained according to the rites of the said Church, and to supply from timeEngland. to time such vacancies as may happen therein; and that every person so presented

to any such parsonage or rectory shall hold and enjoy the sanie, and all rights,
profits, and emoluments thereunto belonging or granted, as fully and amply,
and in the same manner, and on the same terms and conditions, and liable to the
performance of the same duties, as the incumbent of a parsonage or rectory in
England.

Presentations XL. Provided always, and be it further enacted by the authority aforesaid,
to parsonages that every such presentation of an incumbent or minister to any such parsonagean en yme t or rectory, and also the enjoyment of any such parsonage or rectory, and of the
subject to the rights, profits;fand, emoluments thereof, by any such incumbent or minister,

jurisdiction shall be subject and liable to all rights of institution, and all other spiritual and
grante te thva ecclesiastical jurisdiction and authority, which have been lawfully granted by

scotia, etc. his Majesty's Royal letters patent to the Bishop of Nova Scotia,' or which may
lereafter by his Majesty's Royal authority be lawfully granted or appointed to
be administered and executed within the said Provinces, or either of them re-
spectively, by the said Bishop of Nova Scotia, or by any other person or persons,
according to the laws and canons of the Church of England which are lawfully
made and received in England.

Provisions XLI. Provided always, and be it further enacted by the authority aforesaid,
respecting the that the several provisions hereinbefore contained, respecting the allotment andaflotment Of appropriation of lands for the support of a Protestant clergy within the saidlands for the

support of a Provinces, and also respecting the constituting, erecting, and endowing parson-
Protestant ages or rectories within the said Provinces, and also respecting the presentation

acey, etc., of incumbents or ministers to the same, and also respecting the manner in whichmay be varied
or repealed such incumbents or ministers shall hold and enjoy the same shall be subject

by the Legis- to be varied or repealed by any express provisions for that purpose contained
lative Council in any act or acts which may be passed by the Legislative Council and Assembly

of the said Provinces respectively, and assented to by His Majesty, his heirs or
successors under the restriction hereinafter provided.

Acts of the XLII. Provided nevertheless, and be it further enacted by the authority afore-
Legislative said, that whenever any Act or Acts shall be passed by the Legislative Council

Couneil and and Assembly of either of the said Provinces, containing any provisions to vary
taining provi- or repeal the above recited declaration and provision contained in the said Act

sions tO the passed in the fourteenth year of the reign of his present Majesty; or to vary or
effetherein repeal the above recited provision contained in bis Majesty's Royal instructionsmenitioned to ree

be laid before given on the third day of January in the year of our Lord one thousand, seven
Parliament hundred and seventy-five to the said Guy Carleton, Esquire, now Lord Dor-
previous to chester; or to vary or repeal the provisions herein before contained for con-receiving 1His

riajesty's tinuing the force and effect of the said declaration and provisions; or to vary
asseut, etc. or repeal any of the several provisions herein before contained respecting the

allotment and appropriation of lands for the support of a Protestant clergy
within the said Provinces; or respecting the constituting, erecting, or endowing
parsonages or rectories within the said Provinces; or respecting the presentations

For the instructions providing for such jurisdiction, see Shortt and Doughty, op. cit., pp. 838 if.
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of incumbents or ministers to the same; or respecting the manner in which such
incumbents or ministers shall hold and enjoy the same: And also that whenever
any Act or Acts shall be so passed, containing any provisions which shall in any
mariner relate to or affect the enjoyment or exercise of any religious form or
mode of worship; or shall impose or create any penalties, burthens, disabilities,
or disqualifications in respect of the same; or shall in any manner relate to or
affect the payment, recovery, or enjoyment of any of the accustomed dues or
rights therein before mentioned; or shall in any manner relate to the granting,
inposing or recovering any other dues or stipends, or emoluments whatever, to
be paid to or for the use of any minister, priest, ecclesiastic, or teacher according
to any religious form or mode of worship, in respect of bis said office or function;
or shall in any manner relate to or affect the establishment or discipline of the
Church of England amongst the ministers and members thereof within the said
Provinces or shall in any mariner relate to or affect the King's prerogative touch-
ing the granting of waste lands of the Crown within the said Provinces; every
such Act or Acts shall, previous to any declaration or signification of the King's
assent thereto, be laid before both Houses of Parliament in Great Britain; and
that it shall not be lawful for his Majesty, his heirs or successors, to signify bis
or their assent to any such Act or Acts, until thirty days after the same shall
have been laid before the said houses,'or to assent to any such Act or Acts in
case either House of Parliament shall within the said thirty days address his
Majesty, his heirs or successors, to withhold his or their assent from such Act
or Acts; and that no such Act shall be valid or effectual to any of the said pur-
poses within either of the said Provinces unless the Legislative Council and
Assembly of such Province shall, in the session in which the same shall have been
passed by them, have presented to the Governor, Lieutenant-Governor, or person
administering the Government of such Province, an address or addresses specify-
ing that such Act contains provisions for some of the said purposes herein before
specially described, and desiring that, in order to give effect to the same, such
Act should be transmitted to England without delay for the purpose of being
laid before Parliament previous to the signification of his Majesty's assent
thereto.

XLIII. And be it further enacted by the authority aforesaid, that all lands Landsia Upper
which shall be hereafter granted within the said Province of Upper Canada Canada to be
shall be granted in free and common soccage, in like manner as lands are now and common
holden in free and common soccage in that part of Great Britain called England; soecage and also
and that in every case where lands shall be hereafter granted within the said inlowercanada
Province of Lower Canada, and where the grantee thereof shall desire the same if

Lo be granted in free and common soccage, the same shall be so granted; but
subject nevertheless to such alterations with respect to the nature and conse-
quences of such tenure of free and common soccage, as may be established by
any law or laws which may be made by his Majesty, bis heirs or successors,
by and with the advice and consent of the Legislative Council and Assembly of
the Province.

XL IV. And be it further enacted by the authority aforesaid, that if any person Persons holding
or persons holding lands in the said Province of Upper Canada by virtue of any lands in Upper
certificate of occupation derived under the authority of the Governor and hanada nt.
Council of the Province of Quebec, and having power and authority to alienate
the same, shall at any tine from and after the commencement of this Act sur-
render the same into the hands of his Majesty, his heirs or successors, by petition
to the Governor, or Lieutenant-Governor, or person administering the Govern-
ment of the said Province, setting forth that he, she or they, is or are desirous
of holding the same in free and common soccage, such Governor, or Lieutenant-
Governor, or person administering the Government shall thereupon cause a fresh
grant to be made to such person of such lands to be holden in free and common
soccage.

XLV. Provided nevertheless, and be it further enacted by the authority afore- snehfresh grants
said, that such surrender and grant shall not avoid or bar any right or title to not to bar any
any such lands so surrendered, or any interest in the same, to which any person rhtor titleto
or persons other than the person or persons surrendering the same shall have
been entitled either in possession, remainder, or reversion, or otherwise, at the
time of such surrender; but that every such surrender and grant shall be made
subject to such right, title, and interest, and that every such right, title, or interest
shall be as valid and effectual as if such surrender and grant had never been made.
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18 Geo. lU, XLVI. And whereas by an Act 1 passed in the eighteenth year of the reign

cap. 12, recited. of his present Majesty, intituled "An Act for removing ail doubts and apprehen-
sions concerning taxation by the Parliament of Great Britain in any of the
Colonies, Provinces, and Plantations in North America and the West Indies;
and for repealing so much of an Act made in the seventh year of his present
Majesty as imposes a duty on tea imported from Great Britain into any Colony
or Plantation in America, or relates thereto," it has been declared "that the
King and Parliament of Great Britain will not impose any duty, tax, or assess-
ment whatever, payable in any of his Majesty's Colonies, Provinces, and Planta-
tions in North America, or the West Indies, except only such duties as it may
be expedient to impose for the regulation of commerce, the net produce of such
duties to be always paid and applied to and for the use of the Colony, Province,
or Plantation, in which the same shall be respectively levied, in such manner
as other duties collected by the authority of the respective General Courts or
General Assemblies of such Colonies, Provinces, or Plantations are ordinarily
paid and applied": And whereas it is necessary for the general benefit of the
British Empire, that such power of regulation of commerce should continue to
be exercised by his Majesty, bis heirs or successors, and the Parliament of Great
Britain, subject nevertheless to the conditions herein before recited with respect
to the application of any duties which may be imposed for that purpose: Be

This Act not it therefore enacted by the authority aforesaid, that nothing in this Act con-
to prevent the tained shall extend, or be construed to extend, to prevent or affect the execution

operation of any of any law which hath been or shall at any time be made*by bis Majesty, bisAct of!ala
ment establish- heirs or successors, and the Parliament of Great Britain, for establishing regula-
ing prohibitions tions or prohibitions, or for imposing, levying, or collecting duties for the regula-or imposing tion of navigation, or for the regulation of the commerce to be carried on betweenduties for the

regulation of the said two Provinces, 2 or between either of the said Provinces and any other
navigation and part of his Majesty's dominions, or between either of the said Provinces and anycommerce etc. foreign country or state, or for appointing and directing the payment of draw-

backs of such duties so imposed, or to give to his Majesty, his heirs or successors,
any power or authority, by and with the advice and consent of such Legislative
Councils and Assemblies respectively, to vary or repeal any such law or laws,
or any part thereof, or in any manner to prevent or obstruct the execution
thereof.

Such duties to XLVII. Provided always, and be it enacted by the authority aforesaid, that
be applied to the net produce of ail duties which shall be so imposed shall at ahl times hereafter

the ruse cte be applied to and for the use of each of the said Provinces respectively, and in
Provinces. such manner only as shall be directed by any law or laws which shall be made

by bis Majesty, his heirs or successors, by and with the advice and consent of
the Legislative Council and Assembly of such Province.

His Majesty XLVIII. And whereas, by reason of the distance of the said Provinces from
in Council to this country, and of the change to be made by this Act in the Government

thea ecea- thereof, it may be necessary that there should be some interval of time between
ment of this the notification of this Act to the said Provinces respectively, and the day of its

Act, etc. commencement within the said Provinces respectively; be it therefore enacted
by the authority aforesaid, that it shall and may be lawful for bis Majesty, with
the advice of the Privy Council, to fix and declare, or to authorize the Governor
or Lieutenant-Governor of the Province of Quebec, or the person administering
the Government there, to fix and declare the day of the commencement of this
Act within the said Provinces respectively, provided that such day shall not be
later than the thirty-first day of December, in the year of our Lord one thousand
seven hundred and ninety-one.

Time for XLIX. And be it further enacted by the authority aforesaid, that the time
issuing the writs to be fixed by his Majesty, his heirs or successors, or under bis or their authority
o! summons and

election, etc., by the Governor, Lieutenant-Governor, or person administering the Government
not to be later in each of the said Provinces respectively, for issuing the writs of summons

than 31st Decem- and election, and calling together the Legislative Councils and Assemblies ofber, 1792. each of the said Provinces respectively, shall not be later than the thirty-first
day of December, in the year of our Lord one thousand seven hundred and
ninety-two.

'See No. XXXIX.
'Grave disputes arose between the two provinces over duties on goods imported via the St. Lawrence.

These disputes led to the passing of the Canada Trade Act by the British parliament (3 George IV, c.
119). See Bradshaw, F. Self-Government in Canada (London, n.d.).
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L. Provided always, and be it further enacted by the authority aforesaid,
that during such interval as may happen between the commencement of this
Act within the said Provinces respectively, and the first meeting of the Legisla-
tive Council and Assembly of each of the said Provinces respectively, it shall
and may be lawful for the Governor or Lieutenant-Governor of such Province,
or for the person administering the Government therein, with the consent of
the major part of such Executive Council as shall be appointed by his Majesty
for the affairs of such Province, to make temporary laws and ordinances for the
good government, peace, and welfare of such Province, in the same manner
and under the same restrictions as such laws or ordinances might have been made
by the Council for the affairs of the Province of Quebec constituted by virtue
o! the above mentioned Act of the fourteenth year of the reign of his present
Majesty; and that such temporary laws shall be valid and binding within such
Province until the expiration of six months after the Legislative Council and
Assembly of such Province shall have been first assembled by virtue of and under
the authority of this Act; subject nevertheless to be sooner repealed or varied
by any law or laws which may be made by his Majesty, his heirs or successors,
by and with the advice and consent of the said Legislative Council and Assembly.

Between the
commencement
of this Act and
the first meeting
of the Legisla-
tive Couneil and
Assembly, tein-
porary laws
may be made.
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1791-1840

TuE period of Canadian constitutional history after the passing of the
Constitutional act, under -which the province of Quebec was divided
into two provinces, up to the act of Union of 1840 which reunited
them, is one of the most complicated. The documents are almost
endless, and the movement of events with the causes behind them is so
fulnl of minute detail that it is difficult to trace the issues at stake and to
select documents. As a consequence it lias been found impossible in this
introductory note to refer to the exact points which the documents
selected illustrate. The broad facts of the history, almost in the forrn of
a chronicle, can be read in F. Bradshaw, Self Government in Canada, and
iow il was achieved, pp. 46-117 (London, n.d.). On the other iand,
there are certain generalizations which iL is possible to make. These
wilil illustrate the difficulties of the period and the story of constitu-
tional developnent.

First, difliculties arose early over the question of supply and con-
tinued to disturb each province. The governor had control over
certain crown-revenues, and he could always draw on the military
chest, which was regularly replenished by the British governnent. The
assembly lad control only over such moneys as were raised by provin-
cial legislation. Thus the crown in the Canadas was frequently able
to carry on the administration without a vote of supply. The history of
Lte period is full of illustrations of this constitutional difficulty, and as
long as the crown enjoyed such financial independence there was a
farcical element in representative institutions. This then was one of the
broad issues. It is true, as a study of the documents vill show, that the
protagonists of popular control were of ten unbalanced extremists; yet
behind the almost wearisome iteration of their demands there lay the
vital constitutional principle that control over appropriation is
essential to any real form of self-government and of representative
institutions.

Secondly, there was in the Constitutional act no statement of the
respective legislative spheres vhich. belonged to the British and
provincial parliaments. A superficial reading of the act is sufficient to
prove that there were bound to be clashes. In Lower Canada, the
assembly began with petitions for the redress of grievances; but when
the British government turned a deaf ear to these petitions, which
apparently it alone could effectively answer, the assembly passed from
point to point until it claimed the power of altering the constitution.
This difficulty erected a second barrier between the crown and the
popular house.

Thirdly, the executive had no responsibility to the houses of
assembly. The difficulty was one of linking the executive authority
wvith the elected chambers. As a matter of fact no solution to that
dilliculty was found within these years. The executive was financially
and, worse still, constitutionally independent. That there was a
malignant disease, every one seemed to know, but no one diagnosed it
properly, least of all the houses of assembly; and the various cures
suggested during the period, such as reuniting the provinces, or a
federation of British North America, or an elective legislative council,
contained in reality no true cure. The houses of assembly talked
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violently and grandiloquently of 'responsible government', and in
trying to get it, without until late in the period understanding what it
implied, they frequently overstepped constitutional limits and were
dissolved time after time. Constitutionally, of course, the governor was
as much vithin his riglits in dissolving them as the king would be in
England in dissolving parliament. There was, however, a vital point of
difference. The king would act on the advice of responsible ministers
and his act would be of nebulous if regal neutrality. In Canada, on the
other hand, the governor had no responsible ministers, and lie was
driven to act in the spirit of a political party leader. Frequently the
executive and legislative councils were used by the crown as bulwarks
against the popular assemblies, and almost generally appointments to
them were confined to those who supported the governor's administra-
tion. The vitiating principle constitutionally was that of an irres-
ponsible executive.

Reference lias already been made to various proposed remedies.
Witli no final decision on the actual principle of government, all
suggestions were heavy with impotency. It is, of course, quite easy for
us to sec where the constitution of 1791 was weak, but at the time
no one could see how it was possible to reconcile cabinet and respon-
sible government in Canada with the sovereignty of the crown. Not a
few, however, saw that the agitation in Canada implied responsible
government, and faced it at the moment with a non possumus. * It was
only after the futile rebellions in both provinces that any broader vision
came. Twol quotations from Lord Durliam's Report form the best
commentary on the period: 'Representative government coupled
with an irresponsible executive . . . . constant collision between the
branches of the government; the same abuse of the powers of the
representative bodies, owing to the anomaly of their position; aided
by the want of good municipal institutions, and the same constant
interference of the imperial administration in matters which should be
left wliolly to the provincial governments.'

'I know not how it is possible to secure that harmony in any other
way than by administering the government on those principles which
have been found perfectly efflicacious in Great Britain. I would not im-
pair a single prerogative of the crown; on the contrary, I believe that
the interests of the people of these colonies require the protection of
prerogatives, which have not hitherto been exercised. But the crown
must, on the other hand, submit to the necessary consequences of
representative institutions; and if it has to carry on the government
in unison with a representative body, it must consent to carry it on by
means of those in whom that representative body lias confidence.'

The period closes with lord Sydenham's work. Liberal selections
are made from his dispatches. He began the new era, and if lie only
succeeded in stamping his own strong personality on the government,
yet lie made possible the brilliant constitutional experiment under
Bagot, the final failure of the old system under Metcalfe, and the
successful rule of lord Elgin, under whom full responsible government
was set up. For a discussion of the constitutional development of the
period, see Kennedy, W.P.M., The Constitution of Canada, pp. 88-166
(Oxford 1922).

1 Lord Burham's Report (edited Lucas, Oxford 1912), vol. il, pp. 194, 278.
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LV

AN ACT INTBODUCING ENGLISH CIVIL LAW INTO UPPER
CANADA, IN THE THIRTY-SECOND YEAR OF

GEORGE THE THIRD, 1792.

[Trans.: Doughty and McArthur, Constitutional Documents (Canadian Public
Archives, 1914).]

An ACT Io repeal certain parts of an Act passed in the fourteenth year of His
Majesly's Reign, intituled, "An Act i for making more effectual Provision for the
Governnenl of the Province of Quebec, in NORTH AMERICA," and Io introduce
he English law, as the Rule of Decision in all mallers of Controversy, relative Io
Properly and Civil Rights.

Wiercas, byanAct passed in the fourteenth year of his present Majesty, intituled,
"An Act for making more effectual provision for the Government of the Province
of Quebec, in North America," it was, among other things provided, " That in all
inatters of controversy relative to property and civil rights, resort should be had
to the Laws of Canada as the rule for the decision of the same;" such provision
being rnanifestly and avowedly intended for the accommodation of His Majesty's
Canadian subjects: and whereas, since the passing of the Act aforesaid, that part
of the late Province of Quebec, now comprehended within the Province of Upper
Canada, having become inhabited principally by British subjects, born and
educated in countries where the English Laws were established, and who are
unaccustomed to the Laws of Canada, it is inexpedient that thé provision afore-
said contained in the said Act of the fourteenth year of His present Majesty,
should be continued in this Province-Be it enacted, by the King's most excellent
Majesty, by and with the advice and consent of the Legislative Council and
Assembly of the Province of Upper Canada, constituted and assembled by virtue
of and under the authority of an Act 2 passed in the Parliament of Great Britain,
intituled, "An Act to repeal certain parts of an Act passed in the fourteenth year
of lis Majesty's Reign intituled, 'An Act for making more effectual provision for
the Government of the Province of Quebec, in North America,' and to make further
provision for the Government of the said Province," and by the authority of the
saie, " That from and af ter the passing of this Act, the said provision contained
"in the said Act of the fourteenth year of his present Majesty, be, and the same
"is hereby repealed; and the authority of the said Laws of Canada, and every
"part thercof, as forming a rule of decision in all matters of controversy relative
"to property and civil rights, shall be annulled, made void and abolished,
"throughout this Province, and that the said Laws, nor any part thereof as such,
"shall be of any force or authority within the said Province nor binding on any
"or the inhabitants thereof."

Il. Provided always, and be il Enacted by the Authority aforesaid, That nothing
in this Act shall extend to extinguish, release or discharge, or otherwise to affect
any existing right, lawful claim or incumbrance, to and upon any lands, tene-
ments or hereditaments within the said Province, or to rescind or vacate, or
otherwise to affect any contract or security already made and executed con-
formably to the usages prescribed by the said Laws of Canada.

11I. And be il furtherEnacted by the Authority aforesaid, That from and after the
passing of this Act, in all matters of controversy relative to property and civil
rights, resort shall be had to the Laws of England as the rule for the decision of
the same.

IV. Provided always, and be il Enacted by the Authority aforesaid, That nothing
in this Act shall extend, or be construed to extend, to repeal or vary any of the
ordinances made and passed by the Governor and Legislative Council of the
Province of Quebec, previous to the division of the same into the Provinces of
Upper and Lower Canada, otherwise than as they are necessarily varied by the
provisions herein mentioned.

V. And be il further Enacted by the Authority aforesaid, That all matters relative

1 The Quebec Act of 1774 (see XXXI). à See No. LIV.
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to testimony and legal proof in the investigation of fact, and the forms thereof,
in the several Courts of Law and Equity within this Province, bc regulated by
the rules of evidence established in England.

VI. Provided always, and be il Enacled by the Authority aforesaid, That nothing
in this Act contained, shall vary, or interfere, or be construed to vary or interfere
with any of the subsisting provisions respecting ecclesiastical rights and dues
within this Province or with the forms of proceeding in civil actions, or the juris-
diction of the Courts already established, or to introduce any of the Laws of
England respecting the maintenance of the poor, or respecting bankrupts.

LVI

AN ACT ESTABLISIIING TRIAL BY JURY IN UPPER CANADA,
IN THE THIRTY-SECOND YEAR OF GEORGE THE THIRD, 1792.

[Trans.: Doughty and McArthur.]

An Act Io Establish Trials by Jury.
W'IIEREAS, the Trial by Jury has been long established and approved in our

mother country, and is one of the chief beiefits to be obtained by a free Constitu-
tion-Be it therefore enacted by the King's most excellent Majesty, by and with
the advice and consent of the Legislative Council and Assembly of the Province
of Upper Canada, constituted and assembled by virtue of and under the authority
of an Act i passed in the Parliament of Great Brilain, intituled, "An Act to repeal
certain parts of an Act passed in the fourteenth year of lis Majesty's Reign
intituled 'An Act for making more effectual provision for the Government of the
Province of Quebec, in Norlh America,' and to make further provision for the
Government of the said Province," and by the authority of the same, That from
and aiter the first day of December, in this present year of our Lord, One Thou-
sand Seven Hundred and Ninety-Two, all and every issue and issues of fact,
which shall be joined in any action, real, personal or mixed, and brouglt in any
of Lis Majesty's Courts of Justice within the Province aforesaid, shall be tried
and determined by the unanimous verdict of twelve Jurors, duly sworn for the
trial of such issue or issues, which Jurors shall be summoned and taken con-
fornably to the Law and custom of England.

Il. Provided always, and be it further Enacted by the Authority aforesaid,
Tliat nothing herein contained shall prevent, or be construed to prevent the said
Jurors, in all cases where they shall be so minded, from bringing in a special
verdict.

LVII

RICHARDSON TO ALEXANDER ELLICE 2

[Trans.: Canadian JHisiorical Review, iv, pp. 258 ff.]
Montreal 16th Feb'y, 1793.

Dear Sir
As you will no doubt be anxious to know the Proceedings of our Legislature I

shall endeavour to give you the Outlines, from which you will see that the
prospect of future utility from their deliberations is as slender, as the past has
been unproductive of any one desirable regulation. Unhappily the Session
commenced with a determined spirit of Party amongst the Frencli members, for
they had a private meeting, at which it was decided that an Englishman should
on no account be elected Speaker.

We wished to conciliate and be moderate, and tlat the choice should fall on
whoever miglit be best qualified to MI the Chair, fron abiliLy, habits of public
business, and knowledge in both Languages, without distinction of Country. For
this purpose thrce Grant, McGill and Jordan, were proposed, of which they might
select one the most consonant to the general wish, but all was to no purpose,
right or wrong, a Canadian must be the man, no matter however ill qualified; and
the Election fell on a Mr. Panet, a Quebec Lawyer, whose ideas and talents were

Se No. LIV.
For an important note on this letter see Soward, F. I., 'The First Assembly of Lower Canada'

(Cunadian llùtorical Review, iv, pp. 258 1.).
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never calculated for anything beyond the quibble routine and formality of a
Court of Common Pleas, such as this Country has hitherto experienced.

The saine principle which induced the first Out of Door Meeting, has hitherto
governed all their proceedings. Everything is settled out of the House, they
come down with matters the most absurd, cut and dry; and all the purpose the
Engilish Representation has as yet answered, is exposing the evil tendency of such
conduct, but to no effect; as we may argue and reason until grey headed, without
producing a convert amongst those who are predetermined agt. conviction. Our
time lias hitherto been principally occupied in framing Rules of Proceeding, and
getting into some system of organization. Two measures only of real importance
have undergone a decision, exclusive of thal above mentioned. The second object
was the establishment of a quorum to do business. They proposed 34-we
dlenonstrated the impossibility of proceeding with so large a number, and that
2 should be the utmost extent, yet all was fruitless, 34 was carried, and has been
p)ersisted in, against common sense; altho' we have daily and hourly experience
of its impeding business, as we can hardly ever keep together so large a number.
No cause can be assigned for such obstinacy, but that being suspicious of their
own patriotism and assiduity; they are afraid if the number should be 26, the
Eng-lish would be more punctual in attendance than them, and thereby obtain
a mnajority. The next question of Magnitude; which was indeed a preliminary
one Lo the proceeding on real business, was that of Language; that is to say,
whîether English or French should be the Legal Text of the Laws to be enacted.

We all agreed that the Laws should be promulgated in both, but that the
English being the Language of the Empire, should of course be the Text in the
hast resort, in case of difference of opinion arising in the Construction of Acts.
In vain did we prove, that this had been the immemorial Practise in the British
and indeed every other Empire, that it had uniformly been so here since the
Cession-thiat it was necessary to the sovereignty and unity of the Nation, and
of real utility to this Province, as a stimulus to acquire the Language of the
Mother Country, and have a gradual operation in assimilating us to her, by
hanishing these unhappy distinctions, which the English part of the community
wished buried in oblivion, but the Leaders of the Canadians seemed determined
to keep up and even augment. IL was like talking to the Waves of the Sea-
after two days debate upon this question brought on under a variety of shapes,
we were foiled in each, and it is now determined (as far as this illegal and usurped
Power of the House of Assembly can do it) that all Laws relative to Property and
Civil Rights may be introduced in either Language, and to be translated into the
other before they can have a formal first Reading, but the French in either case
to be considered the Legal Text-The English to be the Text of Acts relative to
the Criminal Law, or Protestant Clergy-objects of no importance, as the Act of
Parliament has happily left little in our Power on these heads.

The consequence of so extraordinary a decision will be, that the Council will
probably reject the French Text, and if that is not the case, the Gov't certainly
must, as an English Sovereign has no authority to sanction Laws in a Foreign
Language. The functions of Gov't will therefore probably be stopt-a proroga-
tion or dissolution .must ensue-and a new act take place. The division of the
Province, is now, if possible, more manifestly injurious than before. I fear there
are two Parties amongst the French-one obnoxious to the New Constitution,
as they opposed our procuring it-the other more dangerous as being infected
with the detestable principles now prevalent in France. These being my fears,
my hopes of course are slender-still, as questions will arise on which they will
split, it will give the English (who have no wish but the happiness of this country
as a British Colony) a preponderance.

A circumstance has occurred which has made much noise and of which I an
uinfortunately the object. Debonne introduced his motion regarding the Language
with a Preface containing his Reasons-the House admitted this Preface on the
Journal, notwithstanding the tendency of such to impede business, by loading
the Journals, was manifest. Next day I sat down, and with a view of exposing
this absurdity, and also to counteract his intention, wrote 8 folio pages very close,
containing part of my own speech the day before, with some ideas borrowed
from others, which I introduced as a Preface to a motion in favor of the Englisb
Text.

The motion of course was lost, but it sickened the House so completely of
Prefaces, that an unanimous vote passed to abolish them in future.



As I treated the subject with great freedom, great offence was taken by some,
and a Committee was app'd to inspect the Translation, for the purpose of bringing
me to the Bar. I was firm and conscious I did nothing but what Parliam'y usage
warranted. The consequence was, after out of door vapouring, it within vanished
into smoke-as they Resolved it should not be ent'd on the Journals, but remain
on the Files of the House.

A motion was lately brot. forward to adjourn 20 days viz. to the 25th Inst.
We opposed it as unconstitutional, being in fact a prorogation-yet so ignorant
are they of the British Const'n or so perverse, that it was carried without any
communication thereof to the Gov'r or Council. In consequence of this I am
now here, and return in a few days. Another measure equally improper was
carried; an address to His Exc'y to appoint a French Clerk and recommend'g
one for that purpose. This was opposed as a manifest incroachment on the Royal
prerogative-as the appointment is in the Kings Representative, and a recom-
mendation only an injunction under another aspect-besides, that it was asking
him to undo what he had already done, under the Great Seal, viz: Commissioning
Sam'l Phillips as Principal Clerk-and that through him deputations should be
given, if additional assistance was necessary. I hope this will do good, and draw
from Gov'r Clarke something that will remind them of their duty.

Several Bills have been introduced-but are in no forwardness-a very
desirable alteration regarding the Courts, has been submitted to us, by desire of
his Majesty's Ministers. Nothing can beso irksome as the situation of the English
members-without numbers to do any good-doomed to the necessity of com-
bating the absurdities of the majority, without a hope of success-were I rid of
it, no consideration would induce me to accept again of such a trust-but as I
am in, I am determined to give my opinion boldly for such measures as in my
conscience I shall think really calculated to do this Province a service, under the
relation it stands in as a part of the B. Empire. I am persuaded-if the House is
not dissolved-the English will in the end be the most popular-as facts will
speak for themselves, and gradually remove prejudices, interestedly fomented.
With my best respects to Mrs. Ellice and all Friends-

I remain with great respect and truth
Your assured, and much obliged

Servant
JOHN BICHARDSON.

LVIII

EXTRACTS FROM THE BULES AND REGULATIONS OF THE
HOUSE OF ASSEMBLY, LOWER CANADA, 1793

[Trans.: Doughty and McArthur.]

BILLs
Resolved:

III. That Bills relative to the criminal laws of England in force in this province,
and to the rights of the Protestant clergy, as specified in the Act of the 31st year
of his Majesty, chap. 31,1 shall be introduced in the English language; and the
Bills relative to the Laws, customs, usages and civil rights of this Province, shall
be introduced in the French language, in order to preserve the unity of the texts.

IV. That such Bills as are presented shall be put into both languages, that
those in English be put into French, and those presented in French he put into
English by the clerk of the House or his Assistants, according to the directions
they may receive, before they be read the first time-and when so put shall also
be read each time in both languages-well understood that each Member has a
right to bring in any Bill in his own language, but that after the same shall be
translated, the text shall be considered to be that of the language of the law to
which said Bill hath reference.

RULES RELATIVE TO THE INTRODUCTION OF PRIVATE BILLS, PAsSED IN THE
HousE THE 19TH APRIL, 1793

VIII. That all aids and supplies granted to his Majesty by the Legislation of
Lower Canada are the sole gift of the Assembly of this Province, and all Bills for

2 See No. LIV.
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granting such aids and supplies, ought to begin with the Assembly, as it is the
undoubted right of the Assembly to direct, limit, and appoint in ail such Bills,
the ends, purposes, considerations, conditions, limitations and qualifications of
such grants, which are not alterable by the Legislative Council.1

LIX

SIMCOE TO PORTLAND 2
[Trans.: Doughty and McArthur.]

Kingston, Upper Canada,
December '2lst, 1794.

My Lord Duke,
In the present situation of Affairs in this Country, I beg to offer for Your

Grace's immediate Consideration some important Objects which will be affected
by the Arrangement now under Contemplation between His Majesty and The
United States; these Objects relate entirely to the civil Government.

A Principle on which I have considered this Government as most wisely estab-
lished, and which I have never lost sight of in its Administration, bas been to
render the Province as nearly as may be a perfect image and transcript of the
British Government and Constitution.3 In the pursuance of this Object and in
order to give weight and respectability to the Legislative Council, which his
Majesty and the Parliament had constituted as a Branch of Government, I
thought it proper, having divided the districts into Counties to create Lieutenants,
selecting them where practicable from the Legislative Counsellors and giving to
the Lieutenants as nearly as circumstances would admit, the appointments or
recommendation of the Magistrates, and the nomination of the Officers of the
M1lilitia, as stated in the Circular Letter,4 I beg to enclose to Your Grace-I have
reason to believe this arrangement will in due Progress answer the intention.

The Towns of Kingston and that on the River Niagara from their situation
must be places of great resort. I therefore beg to submit to Your Grace, That I
think, It would be for the public Interest and the King's benefit, that These places
should be incorporaled and named the Cities of Kingston and Niagara; I should
propose that the Corporation should consist of a Mayor and six Aldermen, Justices
of the Peace ex officio, and a competent number of Common Council, to be originally
tappointed by the Crown, and that the succession to vacant seats might be made
in such a manner as to render the Elections as Mille popular as possible; meaning
such Corporations to tend to the support of the Aristocracy of the Country.

I should propose that these Corporations should have maritime Jurisdiction,
if such shall either at present or in future be necessary to take place on the Lakes
and River St. Lawrence-The whole Jurisdiction of Lake Ontario might well be
divided between Niagara and Kingston and the intermediate Port of York.

The St. Lawrence might be divided between Kingston and Cornwall or New
Johnstown-Erie might be divided between Niagara and the Post to be taken near
to Long Point. From thence the Jurisdiction of Long Point, might extend to the
Isle Bois blanc, and from thence, that of Chatham might begin and terminate at
Cabots Head (Pennatangushene) or Qoucester should comprehend all the Mari-
time Jurisdiction beyond that, on Lake Huron and Superior and the North
\Vestern territory.

It also appears, and possibly more eminently necessary, that I should observe
to Your Grace, the propriety of establishing, probably by Treaty with the United
States, some law to prevent Criminals of a certain description finding refuge in
lis Majesty's dominions and those of the States, respectively. It appears to me
that a vigilant Police is most necessary on the limits of the two Countries for that
express purpose; and perhaps, It may be proper to enact stricter Laws on this
Subject, and applicable to Particular Spots, that might not be justifiable or
necessary to be extended over the other parts of the Province. The straits of
Niagara and the Port of Kingston are the general places at which strangers enter

'This is one of the earliest attempts to draw up a method of parliamentary procedure,and to assert
the sole right of the assembly to vote money.

* This dispatch throws an interesting light on some of Simcoe's characteristie enthusiasns in Upper
Canada. (See Scott, D. 0., John Graves Simcoe, Oxford, 1926.) Portland was appointed secretary of
state for the home department in July, 1794.

8 This is the famous phrase used by Simeoe in proroguing the first session of the UIper Canadian
legislature (Ontprio Archives Reports, 1909, p. 18).

4 The letter is in Doughty and McArthur, pp. 198 ff.
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the Province, and where People leave it, It seems therefore, that establishing a
Corporation at these places with adequate jurisdiction may be of public Service
in these respects.

Great Britain from its insular situation (as far as I recollect) affords no examples
of English laws being applicable to boundaries respecting a foreign Neighbour;
and in particular, of communications by water; a division on which must form
such a boundary. The term debateable land, when England and Scotland were
separate Kingdoms seems to support the propriety of my wish that so soon as
possible the Laws may define and comprehend for the purposes of internal
Government both the land and water under certain Jurisdictions.

I have to observe to Your Grace these proposed Corporations, should have the
right of suing and being sued and sufficient powers for giving efficacy to ail
internal regulations and by these means of promoting the welfare of the Com-
munity, without any of those monopolies which exist in European Corporations-

The Basis adopted for an equal Representation of the People of the Province
was Its population, ascertained by the Militia Rolls-This Principle, liable from
its own nature, and the situation of the Country to fluctuate, will in a more
particular manner become unequal, should Detroit he relinquished Lo the United
States-lt therefore appears to me, seasonable that I should request Your
Grace's directions on what established Principle the Extension of the number of
Bepresentatives should hereafter take place? and IL may be worthy of your
consideration whether in the present peculiar Instance IL may or may not be
proper to give the Bighlt of electing Members to the Inhabilanis of the proposed
cities of Niagara and Kingston; which certainly will add to their respectability-
both, should include a conipetent tract of Ground, and for all purposes, the former
should include Queenslown, wiere some Proprietors mean to build largely the
ensuing Year, and the present town of Newark.

In respect to existing circumstances, IL appears to me of consequence, That
Niagara should be incorporated so soon as possible, were it only to preserve its
name in the King's Dominions. It is the policy of the United States to call them-
selves solely Aniericans, not only with the view to melt down in-that general
name every part of their Confederation, but to enforce when time shall suit, their
principle, "that all Colonies connected with European Governments, or depend-
ing upon them are foreign, and invaders, and tiat Tiey themselves only are the
Natives."

Having no Chief Justice, and being at a distance from the Attorney General
I have thought proper at the present Crisis to offer These ideas to Your Grace In
Hopes that should they be deemed worthy of attention, Charters of incorporation
with sucli powers may be forwarded to me from England, before the meeting of
the next Session; and I am to observe to Your Grace, That as by Act of Parlia-
ment 1 the ensuing Session will be the last of the present Flouse of Assembly, It
will be provident, to pass every Bill, that may be necessary before it be dissolved,
as it not be probable that a more loyal or better disposed set of men will be again
reassembled.

IL lias been represented to me, that the Act of Parliament 2 which established
the Constitution of this Country, specifying that the Lands should be granted in
free and common soccage, is at variance with His Majesty's Instructions which
preclude my granting Lands without The reservation of Mines which may be
discovered; and It is stated to me that a Grant in free and common Soccage
reserves only to the Crown, Mines of Silver and Gold.

I shall be glad of Your Grace's immediate directions on this Point; in particular
as I meant to submit to you whether the grant of Iron Mines might not be made
by the Government of this Country, there is every probability that They may be
usefully worked-And I presume that His Majesty's Ministers do not mean to
follow any system which may preclude such rude Manufactures as may be
necessary for the benefit of the Country.

I have the honour to be with great Respect and Deference.
My Lord Duke

Your Grace's
most Obedient and

most humble Servant
J. G. SIMCOE.

See Constitutional act, § 27 (No. LIV). 2 ibid., § 43.
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LX

PORTLAND TO SIMCOE

[Trans.: Doughty and McArthur.]

Whitehall, 20th May, 1795.
Lieut. Governor Simcoe,
Sir,

Both Lhe Measures 1 seem very unfit to be encouraged by the Parent State in
a dependent Colony-The Legislative Power being given up to an Assembly of
their own, it is only thro' the executive Power, vested in the Person having the
Government of the Province, that the Sway of this Country can be exercised-
Evcry kind of Authority that is not inconsistent with the Constitution given to
the Province, ought, therefore, to be concentered in his hands--Whereas the evi-
dent tendency of both these measures, is to fritter down his direct Power, and to
portion it out among Corporations and Lieutenants, who, on many occasions,
may be disposed to use it in obstructing the Measures of Government, and, in all
events, will require to be courted and managed, in order to secure the right direc-
tion of the Influence thus unnecessarily given them. I have entered purposely
more at large into these proposed Measures, because I observe that your adoption
of them arises from an idea, that by assimilating the modes of the Governient
of the Province, to the modes of the Government of England, you will obtain all
hie beneficial effects which we receive from them--Whereas to assimilate a

Colony in all respects to its Mother Country, is not possible, and if possible, would
not be prudent. The one may have many Institutions, which are wholly inappli-
cale to the situation of the other-Some there may be, which we permit to con-
tinue here only, because they already exist, and arc interwoven with other parts
of the Government, but which, perhaps, if we had a choice, we should not now
be disposed originally to introduce-Such, in the Opinion of many, are Corpora-
tions. and separate Jurisdictions of all sorts. Others there are which may be
objectionable in a Colony, as tending to lessen the Authority which the Parent
State ought to possess over it, as long as that relation subsists between them-
Of this description I conceive to be all subordinate Powers created in the Colony,
beyond those which are absolutely necessary for its internal Police-The Power
of the Person having the Government is the Power of this Country; but such
subordinate Powers as are proposed are not ours. We have no connection with,
or direct Influence over, those who exercise them-They are rather means and
instruments of Independence. Having said thus much, it mnust depend on local
circumstances and further consideration, how far it may be expedient to attempt
to tindo anything that lias been already done; but I can see no ground that will
authorize me to encourage the further prosecution of either of the Measures in
question.

I am, &c.
PORTLAND.

LXI

MILNES TO PORTLAND 2

[Trans.: Doughty and McArthur.]
Quebec, 1 November, 1800.

SMY LORD
On my first taking upon myself the administra tion of the Affairs of this

Province I was extremely struck with the wavering state in which I found the
Interests of Government. I have since been at much pains to discover the real
Causes of this situation of things which I plainly saw lay deeper than, I believe,
is generally supposed by His Majesty's Ministers; and I am so forcibly impressed
with a persuasion that this Subject ought to be attended to, that I feel it my
Duty to lay before Your Grace, such Bemarks as have occurred to me respecting

'i. e. the plans of creating corporations and of establishing lieutenants of counties (see No. LIX.)
This dispatch illustrates the workings of the Constitutional act of 1791. It is also valuable, vs it

throws light on the position of the executive government and the house of assembly in Lower Canada.
before the racial struggle began to complicate the issues.
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it, in order that Your Grace may be fully apprized of the real State of the Country,
and take such Measures as you may think fit to strengthen the Executive Power
in Lower Canada.

However excellent in itself the new Constitution may be which His Majesty
has graciously been pleased to grant to the Province, I conceive the Foundation
of it must rest upon a due proportion being maintained between the Aristocracy
and the lower Orders of the People, without which it will become a dangerous
Weapon in the hands of the latter. Several Causes at present unite in daily
lessening the Power and Influence of the aristocratical Body in Lower Canada: I
cannot however but think that Measures might be adopted to counterbalance in
some degree this Tendency, and I shall hereafter have the Honor to point them
out to your Grace: but in order to make myself clearly understood I must first
explain what I consider to be the principal Causes by which the Influence of the
Aristocracy in this Country has gradually been reduced to it's present State.

The first and most important of these I am of opinion arises from the manner
in which the Province was originally settled; that is, from the independent
Tenure by which the Cultivators (who form the great Body of the People and are
distinguished by the appellation of Habilants) hold their Lands; and on the other
hand from the inconsiderable Power retained by those called the Seigneurs, and
the little disposition they feel to encrease their Influence, or improve their
Fortunes by Trade. Hence by degrees the Canadian Gentry have nearly become
extinct, and few of them on their own Territory have the Means of living in a
more affluent and imposing Style than the simple Habitants who feel themselves
in every respect as independent as the Seigneur himself with whom they have no
further Connexion than merely the obligation of having their Corn ground at his
Mills, paying the Toll of a Fourteenth Bushel, which they consider more as a
burthensome Tax than as a Return to him for the Lands conceded by his Family
to their Ancestors for ever upon no harder Conditions than the obligation above
mentioned, a trifling Rent, and that of paying a Twelfth to the Seigneur upon any
transfer of the Lands.

The Second Cause which I apprehend tends to lessen the Influence of Govern-
ment in this Province is, the prevalence of the Roman Catholic Religion and the
Independence of the Priesthood 1: this Independence I find goes considerably
further than what was intended by the Royal Instructions wherein it is particu-
larly declared to be His Majesty's Pleasure " that no Person whatsoever is to have
Holy Orders conferred upon him, or to have the Cure of Souls without a License
for that purpose first had and obtained from the Governor," etc. etc. But this
Instruction has hitherto never been enforced, by which means the whole Patro-
nage of the Church has been thrown into the hands of the Roman Catholic Bishop,
and all connexion between the Government and the People through that Channel
is cut off, as the Priests do not consider themselves as at all amenable to any
other Power than the Catholic Bishop.

A singular Instance lately occurred of this Independence: A Priest at Terre-
bonne near Montreal interfered in the most indecent manner in the late Election
for the County of Effingham; he exerted all his Influence to prevent the Solicitor
General from being chosen, and violently supported a Man who had been expelled
from the last House of Assembly on account of his having been convicted of a
Conspiracy, and who was consequently considered as a dishonored Person.2

Upon this man's being chosen the Priest actually went so far as to perform High
Mass in the Parish Church, to return Thanks as he termed it, "for the reelection
of this Martyr." In justice to the Canadian Bishop I must add, that upon my
Representation he did every thing which was proper to be donc on the occasion.

Another Circumstance which bas greatly tended to lessen the Influence of
Government since the Conquest has arisen from the necessity which then existed
of disembodying the Militia: but as I am by no means of Opinion, considering the
Circumstances which took place a few years since, that it would be either practi-
cable or prudent to call out the Militia at this particular moment, I shall not enter
further into this Subject at present, though I shall hereafter revert to the Militia
even in its present State as a Means by which a certain degree of Influence might
still perhaps be established in the several Parishes.

1 For a further discussion of this point see Craig's dispatch to Liverpool, May 1, 1810 (No. LXV).
2 i. e. Charles B. Bouc, who, after being expelled from the house of assembly, successfully ran for the

county of Effingham against solicitor-general Foucher in 1800. He was disqualifled by act of parliament
in 1802.

218 [1791-



It may be unnecessary to observe to your Grace how much more important the
above Facts are become since the establishment of the new Constitution. In the
time of the French Government an Ordinance, issued in the name of the King,
was suflicient to enforce the execution of any Measure that was deemed expedient
Nwithout any discussion taking place upon the subject, or its entering into the
Minds of the unlettered Habitants to doubt for a moment the propriety of the
Measure.

But since the establishment of the present Constitution in the year 1792, the
Case is very different every thing being previously discussed in the House of
Assembly; and unless a certain preponderance can be maintained in that House
(which at present is by no means as firmly established as I could wish) the Power
of the Executive Government will insensibly become nothing.

Very few of the Seigneurs, as I have already hinted, have sufficient Interest to
insure their own election or the election of any one to whom they give their
Support in the House of Assembly, and the uneducated Habitant bas even a
better chance of being nominated (though he cannot perhaps sign his name) than
the first Officer under the Crown: There was a moment when I even despaired
of getting the Attorney General 1 into the present Assembly; and though it is
undoubtedly better composed than the last, it is far from being so respectable a
Body as Government might wish.

The Canadian Habitants are I really believe an industrious, peaceable and well
disposed People; but they are, from their want of Education and extreme
simplicity, liable to be misled by designing and artful Men, and were they once
made fully sensible of their own Independence, the worst Consequences might
ensue. They are in fact sole Proprietors of nearly all the cultivated Lands in
Lower Canada.

The Seigneurs and Ecclesiastical Bodies to whom the Lands were originally
granted having conceded the greater part of their Lands for ever, with little or
no reserve, to the Cultivator in small Parcels of from One to Two Hundred acres
retaining only as I have already observed the Property and Profits of the Mills,
a certain Proportion of their Produce which is sometimes paid in kind and in
various ways, and the Lods et Ventes; and this Species of Property attached to
the Seignorial Rights is by the ancie.nt French Laws of Inheritance, which occa-
sion frequent subdivisions of Property, in a few Generations become quite incon-
siderable, whereby the Situation of the Seigneur has in many instances been
reduced below that of the Vassal. Each Habitant cultivates as much Land as he
can manage with the Assistance of his own family, and as is necessary for its
support; and having thus within themselves from year to year all the Necessaries
of Life, there cannot be a more independent Race of People, ior do I believe there
is in any part of the World a Country in which Equality of Situation is so nearly
established. Except in the Towns of Quebec, Montreal and Three Rivers, little
or no difference is observable in the affluence of the Canadians but what may in
sone Measure arise from the local Circumstances of more or less favorable Situa-
tion, a richer Soil, or a greater or less degree of exertion.

The Counties are divided into Parishes each Parish chiefly extending about
Three Leagues along the Rivers St. Lawrence and Chanbly, and to each of which
there is a Parochial Church; the principal Person in every Parish is in general
the Priest and the next the Captain of Militia, and it is through the latter that
any Business is transacted for Government.

laving endeavoured to give your Grace some insight into the actual State of
this Country, which I could more fully enlarge upon if I was not apprebensive
of intruding too much upon your time till I have received your permission so to
do, I shall proceed to point out the means by which I imagine the Influence of
Government might be immediately extended to the distant Parts of the Province,
and though I am conscious this cannot be effected without a certain expence to
the Mother Country, I consider that expence as inconsiderable when compared
to the Sums it would require to quell any disturbance that might for want of
timely precaution take place in the Province: the apprehension of such an Event
though not immediate is strongly impressed on the Minds of some of the best
Friends of Government.

I am well aware the chief Object to be depended upon to encrease the Influence
of the Crown, will be by means of the Waste Lands; and in that point of view the
delay that has taken place in the Land Business is greatly to be regretted and it

a Jonathan Sewell.

CONSTITUTIONAL DOCUMENTS OF CANADA1840] 219



CONSTITUTIONAL DOCUMENTS OF CANADA
becomes an Object of peculiar importance to Government that no further delay
may occur to prevent the clearing and settling of the immense Tracts that are
now in the hands of the Crown undisposed of, as their being granted in free and
common Soccage will in time (if judiciously granted) form in this Province a
Body of People of the Protestant Religion that will naturally feel themselves
more immediately connected with the English Government; but as this cannot
be expected to have any immediate effect, I am inclined to think that in the mean
time much may be done first through the catholic Priests, and secondly by means
of the Militia.

The present Catholic Bishop 1 is extremely well disposed to Government; he is
allowed by His Majesty Two Hundred Pounds per annum as Superintendent of
the Romish Church; in addition to which he receives from Government a Rent
of £150 per annum for the use of the Bishop's Palace at Quebec which is occupied
by Public Offices; lie has lately applied to me for an encrease of this Rent,
signifying at the same time that his Income is very inadequate to bis Situation
and the Calls which are made upon it, which I have reason to believe is a just
Statement. This Application offers an occasion of attaching the Canadian Bishop
more particularly to Government, if by such an encrease of his appointments as
His Majesty shall graciously be pleased to allow bis Situation was made easy, at
the same time requiring of him a strict attention to that part of His Majesty's
Instructions to the Governor which I have before mentioned.2

This I am of opinion would tend very much to- increase that Consideration
which the Priests themselves ought to feel, and to encourage in their Parishioners
for the Executive Government, at the same time that it would ensure the co-
operation of the Canadian Bishop: But in order to carry this point particular
care must be taken to chuse a proper moment, and if the Bishop should be found
decidedly averse to make the Sacrifice required of him, it ought perhaps to be
deferred till the Peace.

The Priests have a 26th of al] the Grain, which may be valued at Twenty-Five,
or Twenty Six Thousand Pounds a year, which alone must make their Influence
very considerable, and especially as the Religious Bodies are in possession of
nearly One Fourth of all the Seignorial Rights granted before the Conquest
(excepting those of the Jesuits Estates latterly taken into the possession of the
Crown) as will appear by the inclosure.

With regard to the Militia it will be more difficult to give Your Grace a clear
and distinct Idea of the Mode in which I am inclined to think use may be made
of this Body to support the Interests of Government throughout the Province,
and to disseminate Principles of loyalty amongst the Canadians in opposition to
that spirit of democracy which bas lately gained so much ground in mnny Flrts
of the World, but fortunately bas not at present made any material progress in
Canada.

The Population of Lower Canada is computed as about One Hundreu and
Sixty Thousand Souls, Nine Tenths of whom reside in the Parishes before
described, distinct from the Towns, and from these are drawn the Canadian
Militia which amount to 37,904 between the ages of 16 and 60. In the Parishes
here alluded to, there are 292 Captains of Militia who are chosen from among the
most respectable of the Canadian Habitants (the Etat Majors amounting to 16
being in general chosen from among the Seigneurs) and here it is necessary to
inform your Grace how far under the dominion of France the Body of the People
were regulated in all public Matters by the Officers of Militia; the Captains of
M ilitia being the Persons employed to issue and enforce the public ordinances and
the Corvées, and who through the Authority thus delegated to them by Govern-
ment possessed considerable Influence in their respective Parishes.

Although under His Majesty's Government these Powers have in a great
Measure been withdrawn, especially since the establishment of the new Constitu-
tion, there still remains in the minds of the Canadians a certain Consequence
attached to the Character of Captain of Militia; and as I have before observed to
your Grace, it is still customary on all public occasions to employ this useful Class
of People to perform many Services for Government whiich they have hitherto
done without other reward than merely that arising in their own Minds from the
1-lonor and respectability of the Appointment; but this though sufficient to

Bishop Denaut. The Bishop's palace was used by the legislative couneil for its meetings till 1838.
2 For a similar scheme in 1810, see No. LXV. Milnes's suggestion doubtless owed its origin to

Il. W. Ryland (see pp. 239-40. Cf. p. 235, note 2).
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render it desirable is, as they feel, by no means an equal return for the consider-
able Portion of their fime so employed: If then by means of an honorary and
pecuniary reward, or by any Plan that may be approved of by the Executive
Council, this Class of the Canadians could be brought to consider themselves as
the immediate Officers of the Crown, and peculiarly attached to the Interest of
Governrment, there is no doubt that such an Influence from the Circumstance of
being equally diffused over the whole Province would effectually tend to keep
alive among the great Body of the People that Spirit of Zeal and Loyalty for
monarchical Government which I bèlieve to be natural to the Canadians, but
which for the want of an intermediate Class to whom they can look up, and from
tlhcir having no immediate Connexion with the Executive Power is in danger of
becoming extinct.

That Loyalty is a lively principle in the Breasts of the Canadians I have no
doubt, if I may judge from the expressions of satisfaction which are shown by all
Hanks whenever the Representative of His Majesty only passes through the
Country: this I myself experienced (though at that time personally unknown)
in the Tour I lately made through the Province.

There are several other Means besides those I have already stated by which I
an convinced, a proper Bias may be maintained in the Minds of the Canadians,
so as I should hope would secure the Province against any internal Commotion
or Disaffection, the Details of which I shall reserve until I shall receive your
Grace's Sanction to trouble you further on this head, particularly as in order to
give your Grace a complete Idea of this Subject and the extent of my Plan it will
be necessary to solicit your attention while I lay before you a Sketch of the
relative Expences of the Civil Department of Lower Canada, and the Military
Expenditure of the Canadas, by which it will appear how little Proportion exists
in the Expences of those Departmrents, and what a considerable saving may
hereafter accrue to Government if according to the Plan proposed, and by a more
liberal allotment to the Civil Expenditure such an Influence could be attained
over the Minds of the Canadians as miglit in the course of time not only secure
the Province from any interior Commotion or disaffection, but likewise insure the
cooperation of the Inhabitants in tie Defence of the Province against the
Attempts of a foreign Enemy without the aid of such a considerable military
Establishment as thei Mother Country has hitherto naintained in this part of
lis Majesty's Dominions.

The Deficiency of the Revenue, upon an average of the last Five years of the
Civil Expenditure, amounts as will appear in the Paper I have the hionor to
transmit, to £12,000 per annum, and the yearly Military expenses of the two
Canadas, according to the best, Information I can collect, to about £260,000.
Th'is Expence would in the case of any Tumult or Insurrection in the Country,
or of a 'Var with the neighbouring States, nost probably be doubled its present
amount; and this Consideration alone shews how infinitely important it is to the
Mother Country that your Grace should be made acquainted, while there is yet
tine, with every means by which the Influence of the Crown may be encreased,
and the hands of the Executive Power strengthened. But there is another Con-
sideration of perhaps greater importance than any above mentioned; could such
an Influence be obtained throughout the Province by ineans of the Priests and
tlie Captains of Militia as I have ventured to look forward to, that Influence when
fully established might also be employed so as at all times to ensure a Majority
iii favor of Governnent in the House of Assenbly, and to secure the election in
tliat House of such Men as frori their Education and Knowledge of Business are
nost likely to sec the real Interests of the Province in their truc light, and not
to be deluded by the fallacious Arguments of any popular Speaker from giving
thîeir entire Support to the Executive Governient. The defect of such an Influence
over the Elections lessens the respectability of that Assembly in a very great
degree, and particularly as from the absolute Vant which has so long existed of
the Means of Education and the inability of the Canadians to support the Expence
that would attend sending their Sons to the Mother Country for that purpose,
there are at present scarcely any rising Men, and but few Men of talents among
the Canadian Gentry.

From this and other Causes the Business of the House of Assembly is transacted
with so little System or regularity that the oldest Members are sometimes unable
to form a judgment of what is likely to be the result of their deliberations on the
mîîost common Subjects.



While a due preponderance on the side of Government is so manifestly wanting
in the Assembly it is considered by the Well wishers of Government as a fortunate
Circumstance that the Revenue is not at present equal to the Expenditure, &
your Grace will immediately see the necessity on this account of preserving, in
appearance at least, that disposition in a greater or less degree, as there is reason
to apprehend that in case the Province could be induced to Tax itself in a degree
equal to the Calls of the Executive Government, the IRight of regulation and
control over the whole would probably be aspired to by the Assembly, which
could not fail of producing the most injurious Consequences to the Colonial
Government, rendering it from that moment dependent on the Vill of a popular
Assembly.

The Burthen which is at present thrown upon the Mother Country will be fully
compensated for whenever the Sums that shall arise from the Sale of the Waste
Lands begin to come in, and particularly if (as appears by the Dispatch of the 13th
of July 1797 to Gen. Prescott to have been in contemplation) it should be deter-
mined to appropriate the Monies arising from those Sales to the purchase of
Stock in the Englisi Funds, and the Interest of this Stock to go in aid of the
Civil Expenditures of the Province in such manner as the Lords Commissioners
of His Majesty's Treasury nay direct.

The Quantity of Land which from first to last will have have been at the dis-
posal of Government is computed at about 150 Townships equal to Ten Million
of Acres which have actually been applied for, including as is supposed the princi-
pal part of the ungranted Lands in Lower Canada that are deemed convenient
for settlement and fit for cultivation.

Of the above about 35 Townships only are in contemplation to be granted on
the original Terms proposed in the year 1792 consequently 115 Townships will
remain for the future disposition of the Crown exclusive of the Church and Crown
Reserves consisting of Two Sevenths set a part in the Townships already granted.

The Wealth, Power and Influence that must accrue to the Mother Country
when those Lands become settled is an object of self evident magnitude, and must
in time make a full return for wiatever will be found necessary in the mean while
to support and secure so valuable a Colony.

I flatter myself there can be no doubt that the liberality with which His
Majesty has lately been pleased to provide the Means of Education in the Province
will go a great way to secure the affection and loyalty of the rising Generation
who would otherwise be in danger of imbibing Principles inimical to His Majesty's
mild and paternal Government by the necessity which has hitherto existed of
their being sent to the neighbouring States for education. The respectable footing
upon which the Protestant Church is about to be put in Quebec will likewise tend
to encrease that Consideration which ought to prevail for the Established Church.

When I began this Despatch I did not foresee the length into which I have been
inevitably drawn, but I trust I shall stand excused in the opinion of your Grace
by the motives that have actuated me in this research, and I may truly say I have
no other view than a full and consciencious discharge of all the Duties that belong
to the Situation which His Majesty has been pleased to entrust to me.

I have the Honor to be
My Lord,

Your Grace's
Most obedient and

Most humble Servant
ROBT. S. MILNES.

LXII

PORTLAND TO MILNES
[Trans.: Doughty and McArthur.]

Whitehall, 6 January, 1801.
Sir,-

The matters stated in Your Letter to me separate and secret of the lst Novem-
ber 1 are so highly important to the King's Canadian Government that I shall
make them the subject of the separate Dispatch.

The prevalence of the popular influence in Lower Canada seerns to be attributed
by you to three principal causes, viz.-first, the separate and unconnected

I No. LXI.
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Interests of the Seigneurs and the Habitans, by which the latter are become
totally independent of the former, and are not likely to be influenced by them in
any respect-secondly-the Independence of the whole body of the Roman
Catholick Clergy, who are accountable to no other authority than that of their
own Bisiop; and thirdly-the necessity there lias been of disembodying the
Canadian Militia, in consequence of that Country's having been conquered by
His Majesty's Arms, and the inexpediency of their being called out under the
present circumstances.

As the separate and unconnected situation of the Seigneurs and Habitans
arises from the Established Laws and Usages of the Province in regard to the
property held in these two descriptions of Persons, it is an evil certainly to be
regretted, but I fear it will be very difficult, if not impossible, to remedy; and as
the Canadian Gentlemen can derive no influence from their Landed possessions, it
must necessarily be left to the particular exertions, ability and ambition of the
Individual Seigneurs to emerge from their present State of insignificance-all
that can be donc in this respect, is to hold out motives for execution, and to give
all possible encouragement in those instances where any disposition of the kind
is found to exist-but before I proceed further I can not help expressing to you
my surprise that the establishment of the Canadian Battalion in Lower Canada,
the principal object of which was to draw the Canadian Gentlemen from their
Indolent and inactive habits and to attach them to the King's service, should
have met with no greater success-had any eagerness been manifested in com-
pleting this Battalion, it might have been judged advisable to forrn a second and
third of the same sort in case the spirit and inclination of the King's Canadian
Subjects appeared to call for it.

WiLh respect to the Roman Catiolick Clergy being totally independent of the
Governor, I must first observe that 1 am not aware of the causes that have led
to a disregard of that part of the King's Instructions, which require-"That no
person whatever is to have Holy Orders conferred upon him or to have the care
of Souls, without Licence first had and obtained from the Governor." The
resumption and exercise of that power by the Governor and the producing such
a Licence requisite for admission to Iioly Orders, I hold not only to be of the first
importance, but so indispensably necessary, that 1 inust call upon you to en-
deavour to effect it by every possible means which prudence can suggest-you
wili therefore readily conclude that I must sec with pleasure your proposai for
encreasing the Allowance to the Catholie Bishop adopted almost to any extent,
if iL can prove the means of restoring to the King's Representative in Canada
that power and controul which are essentially necessary to his authority, and
which is expressly laid down by the 44th Article of your Instructions above
alluded to.

The third and last cause of the preponderance of the popular influence, viz.,
the situation of the Canadian Government with regard to its Militia appears to
me to carry with it, its own Remedy; inasmuch as the Establishment itself is
capable of being converted into an Instrument of considerable Weight and
authority in the hands of the Executive Power, provided the measure I have to
suggest should meet the opinions and sentiments of the Canadians themselves-
according to your statement what seems to be wanting is to put the Militia upon
such a footing that its being called out shall be so much for the Interest and
advantage of those that compose it as to render it favorable to the measure. With
this view I have examined your Militia Acts of May 1794 and May 1796, and the
particular in which they strike me as being defective is that they contain no
Provision for the Annual Meeting of the Militia or even any part of it, except for
two days in the year for the purpose of being mustered; what I would propose
therefore is (in case of its meeting with the approbation of the Legislature) that
a certain proportion of the Militia to be chosen by Ballot should be called out to
be exercised for 3 weeks or a month in each year during which time the Omllcers
and men who shall be called out should be allowed the same pay and subsistence
as His Majesty's Regular Troops. It would of course be provided that the men
who should be chosen by Ballot in any one year, should not be ballotted for again
until the residue of the militia should have been called out; by which means all
the Officers and men would take their regular tour of duty & partake of the
advantages arising from their being called out.

The adoption of this part of our Militia Law (with such variations as local
circumstances may call for) will necessarily require that another part of it should



be adopted, viz., the permanent pay f an Adjutant to each legiment and of a
certain number of non-commissioned officers, fifes Drums as in the militia of this
Kingdon.

In amending the Canadian Militia Bill in the manner I have suggested, Pro-
vision might also be made for such other Appointments as would be necessary
during the time of the annual exercise of that portion of the Militia which may
be called out. What the nuimber and description of those appointments should
bc, rust depend upon the nunber of militia men to be called out and must there-
fore be regulated on the spot.

You will understand that I am only stating the outline of such amendnents to
your Militia Laws, as I conceive to be most likely to secure the objects you have
in view, and to create and establish that interest and connection which should
subsist between the Militia and the Executive Authority of the Province.

Should you be of opinion that these amendments will mcet with the concurrence
of the Legislature, the sooner they are digested and put into proper form with the
Assistance of the Executive Council and the Law Oflicers of the Crown, the better;
and you vill as immediately as possible transmit to me an Estimate of the addi-
tional expence which wili be created by them, in forming wlich Estimate I am
confident you will take care to keep it as Low as the object to be attained by the
adoption of the proposed amendnents will allow of.

These leading points relative to the Roman Catholick Clergy and the Militia
being carried, every future step which is made in the settlement of the Province
must, by making Grants of the \Waste Lands of the Crown to Protestants upon
the conditions, and subject to the Ri-egulations now finally established and acted
upon in the Land Grantinîg Departniert necessarily tend to lessen the degree of
popular influence which is at present possessed by that description of lis
Majesty's Canadian subjects which constitutes so great a proportion of the inhabi-
tants of the Province ai large.

I need not add that I shall be anxious to reccive your answer to this letter, as
well as the further details which you promise to comnunicate to me.

I am, etc.
POItTLAND.

LXIII

CRAIG TO CASTLEREAGH'

[Trans.: Canadian Archives, MSS., Q. 107, pp. 306 ff.]
Quebec, 5th August, 1808.

My Lord,

The Canadian Party, iang so compleately together, and these People have so
much Influence amnong them, that it is to be expected; while theimr ignorance or
their Presumption, for I know not to which to attribute it, is such, that I shall not
be surprized if they adopt some resolution which may put me under the necessity
of dissolving them; they cither believe, or affect to believe that there exists a
Ministry here, and that in imitation of the Constitution of Britain that Ministry
is responsible to them for the conduct of Government. It is not necessary that I
should point out to your Lordshlip the steps to which such an Idea may lead them.2

I have the Honor to be My Lord
Your Lordship's Most obedient humble servant,

J. H. CRAIG.

Robert Stewart., viscount Castlereagh, was appointed secretary of state for war and the colonial
departincnt iii July, 1805.

2 For a contemporary account of Craig's rule in Canada, see Christie, R., Meimoirs of the Administra-
tion . .. of Lower Canada by Sir James Henry Craij (Quebec, 1818). The growing strength of racial strife
characterized Craig's régime. Craig shrewdly saw the logical issue to Canadian claims. This dispatch is
the earliest mention of 'a ministry' in Canada in the constitutional sense of the term.
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LXIV

CASTLEREAGH TO CRAIG

[Trans.: Doughty and McArthur.]
Downing Street, 7th Sept., 1809.

Sir,
Ilaving written to you ofilcially 1 upon the Subject of your letter relating to

the1 Dissolution of the Legislative Assembly, I think it at the sanie time right to
express to you my private sentiments.

Notlhing appears to me more diflicult or delicate to manage than a Provincial
Assembly constituted like that of Lower Canada, wherein almost all the Privileges
of the H ouse of Commons of Great Britain are claimed or exercised, where there
exist little Means of influencing the Members and inducint them to coalesce with
the Government, and whercin from the example of the American States, and the
very nature of a popular Assembly, strong, active & turbulent Minds have great
iriciteients and opportunities to raise themselves into imaginary or real Impor-
tance by opposing the Administration. And the Dilliculty becomes thus great
fromî :nother peculiar circumstance that there is no means whatever of punishing
an Assembly but by Dissolution, & that this Method when the conduct of the
Assemîbly is popular, is sure to fail of success, and to increase the Evil it is
intended to cure.

It is therefore of the utmost consequence to take care that in any difference
wIich may arise between a Governor & a Provincial Assembly lie should not
aivert to any particular proceeding of the Assembly, that is not clearly un-
coistitutional and illegal: And that, when the improper opposition arises from
Discussions of a mixed nature, where they can plausibly plead their Privileges
anud lighlîts in favor of their Conduct, however improper; no future allusion
t o such Conduct should be made by the Governor on which the Assembly might
iastei a Complaint.

The two Grounds of Complaint against the Assembly which you specify are
their Proceedings for preventing Judges sitting in the Assembly, & for endeavor-
ing to expel a Member on the allegation of his being a Jew, altho' lie had taken
the regular Qualification Oath on the Gospels.

The first of these objects can never, as you admit, be considered in itself as
an improper or illegitimate one to pursue, however the Motive giving rise to
Discussion may be factious; nor am I by any means persuaded that the Regula-
tion would be an unfit one in itself: And further wlien the Bill which they had
passe, liad been thrown out by the Legislative Council, the Assembly had a
riglt, if they thought fit to appoint a Committee to examine the inconveniences
whiclh arose from Judges canvassing at Elections.

So again with regard to the Endeavours to expel Mr. Hart for being a Jew,
it was obvious that a real Jew could not sit in the Assembly, as he could not
take an oath upon the Gospels-it was therefore competent to the Assembly
to inquire whether Mr. Hart had complied with all such Requisitions as might be
legally necessary to prove his bonâ fide conversion to Christianity, and that he
took the Oath without mental Reservation.

I state these Points, not from any doubt of the Assembly acting in the spirit
you represent, but to shew, that supposing the next Assembly may meet with
a similar Disposition & Temper to that for which you dissolved the last: It is
probable they will renew the discussion of measures against which your Censure
was p'ronounced & will make such assertions of tleir Rights of free Discussion and
liebate as may lead to more Embarrassments than have yet arisen.

\Vlen you advert to the expressions in which you have conveyed your Senti-
iients of the Proceedings 6f the Assembly you may naturally suppose they have
ceateatd some Sensation here, & that an anxiety has been expressed as to the
p)articulars of the Conduct which could require such severe animadversion.
1 shall hope however that there will not be any public Discussion on the subject,
as the Topics are of such a nature as might give the efforts of a Party hostile
to you or to Government some advantage.

What I would therefore recommend is, in Case, on the Meeting of the New
1 The official dispatch approved Craig's action, but advised dignity and moderation (Doughty and

McArthur, pp. 363 ff.).
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Assembly animadversions should be made on your Speech on the close of the
last, that as you will not be wanting in that firmness Your Situation & character
deumand, so you will avoid any Expression, which can be construed as touching
in any degrec, upon tleir supposed Privileges & the general Freedom of Inquiry
& Debate.

In regard to the Measure of excluding Judges from a Seat in the Legislature
there is no Repugnance felt here to the Measure, should you at any time sec
it riglht to acquiesce in it-The Principle of exclusion here extends to what are
called the 12 Judges & to them only; for the Welsh Judges, the Judge of the
Admiralty & Prerogative & the Master of the Bolls all sit in Parliament.

I have the honor, etc.,
CASTLEREAGH.

LXV

CRAIG TO LIVERPOOL'

[Trans.: Doughty and McArthur.]
Quebec, lst May, 1810.

My Lord,
If my short dispatch No. 2 which I transmitted by way of New York lias

reacied Your Lordship, you will be in some degree prepared to receive the Report
on the State of this Province, whicl I conceive it to be my particular duty,
under the events that have lately taken place and the impression to which these
have given rise in my mind, and in that of very many of the best informed persons
here, to lay before His Majesty's Government.

In the consideration which may bc given to the various objects, which I may
feel rnyself called on to submit to your Lordship, 1 must request that the par-
ticular situation in whiich this Province stands, as being a conquered Country,
riay never be put out of view, and I claim that it may always be recollected that
i speak of a Colony, the population of whicl, is usually estimated at 300,000
souls, and whichî, calculating upon the best data in our possession, I myself
believe to exceed 250,000. Of these 250,000 souls about 20,000 or 25,000 niay be
Englislh or Aincricans, the remainder are French. I use the term designedly My
Lord, because I mean to say, that they are in Language, in religion, in manner
and in attachment completely French-bound to us by no one tie, but that of
a Common Government, and on the contrary viewing us with sentiments of
mistrust & jealousy, with envy, and I believe I should not go too far, were I to
say with latred.

So compleat do I consider this alienation to be, that on the most careful
review of all that I know in the Province, there are very few whom I could
venture to point out as [not] being tainted with it; the line of distinction between
us is completely drawn. Friendship [and] Cordiality are not to be found-even
common intercourse scarcely exists-the lower class of people to strengthen
a term of contempt add Anglois-and the better sort with whom there formerly
did exist some interchange of the common civilities of Society have of late
entirely withdrawn themselves-the alledged reason is that their circumstances
have gradually declined in proportion as ours have increased in affluence; this
may have bad some effect, but the observation has been made also, that this
abstraction lias taken place exactly in proportion as the power of the French
in England lias become more flrmly established.

Among the objects which I deem it necessary to bring to your Lordship's
view, it is impossible for me to overlook the Clergy,2 and the Beligious establish-
ments of the Country, the Act 3 of the 14th of His present Majesty by which the
frec exercise of the Roman Catholic religion is granted to the Canadians, expressly
adds the condition that it shall be subject to the King's Supremacy as established
by the Act of the flrst of Elizabeth-but neither has this, or one Article of His

a Robert Jenkinson, carl of Liverpool, succeeded Castlereagh as secretary for war and the colonies
i December, 1809. 2 Cf. Milnes's dispatch, November 1, 1800. (No. LXI.)

I Sec Quebec act, 1774, § v. (No. XXXI.)
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Majesty's Instructions to the Governors ever been attended to, the Appointment
of the Bishop seems to have been conducted loosely, and with very little cere-
mony, the Council Books offer no other Document on the occasion, than that the
person has taken the Oath pointed out by the Act of the 14th Geo. Il1 in lieu
of the Oath required by the Statute of the first year of the IReign of Queen
Elizabeth, but without mentioning on what account ho takes it; of late he has
been designated on that occasion as Roman Catholie Bishop of Quebec, formerly
lie was only called Superintendant of the Romish Church.

Altho' it does not appear upon the Records of the Council Board or by any
other Document, His Majesty does however- nominate the Coadjutor, but this
nomination appears to have been verbal. I observe in the Return of the offices
of emolument of this Colony lately made to your Lordship's Office, the Bishop
says it is cum futura successione, how that can be, when it does not appear to
be under any written document of any sort, I do not know, unless it be in the
Iope's subsequent confirmation, which always takes place, it is however of such
weight, that the succession of the coadjutor to the Bishopric seems to be con-
sidered as a matter of course, at least there is no appearance of there ever having
been any interference on the part of His Majesty's Government.

This Bishop tho' unknown to our Constitution and confirmed, if not appointed
by a Foreign Power, bas been suffered to exercise every Jurisdiction incident
to the episcopal functions, he nominates to ail the benefices of the Province,
and reinoves at his pleasure from one living, to another, and it is not an un-
frequent circumstance, for an offence, or a supposed offence, to be punished by
a degradation from a good Cure to one of lesser emolument. His Patronage is
at least equal to that of the Government, & it is so perfectly at his pleasure,
that Government has no other notice of it, than that ho usually once a year
delivers to the Governor a list of such changes as have taken place during the
p)receding twelve months; so complote does the Bishop consider his independance,
& so cautious is ho not to perform any act which might be construed into an
acknowledgement of His Majesty's Rights that if a Proclamation is issued for
a Fast, or thanksgiving or any other object which involves it in an Act of the
Church, He will not obey it as an emanation from the King, but He issues a
imandate of his own to the same purpose, indeed, but without the least allusion
to 1-lis Majesty's authority, or the Proclamation which the Government has
issued, In truth the Catholic Bishop tho' unacknowledged as such, exorcises
now a much greater degree of authority than he did in the time of the French
Government, because ho has arrogated to himself every power which was thon
piossessed by the Crown; The arms of England are nowhere put up in the Churches.

With the Curés themselves, no direct communication from the Government
exists in any shape, a numerous and powerful body, dispersed in every corner
of the Country, and certainly possessing a very considerable weight, and influence
with the people, scarcely know, and are hardly known to the Government, no
one Act of Government since it has been under my direction, lias ever been
addressed to a Curé, nor lias any one instance of communication from a Curé
ever reached me, perhaps an exception to the first part of this observation might
be brought in my having in the desire of circulating the Speech I made to the
Parliament when I dissolved it, directed a Copy to be sent to each of the Curés,
the circumstance however will furnish no exception to the second part, for there
did not occur a single instance of a Curé even acknowledging the receipt of it.

Their attachment to France is equally undoubted, and it is now even supposed
to be not a little directed to the Person of Bonaparte, who since the concordat,
is considered among them as the Restorer of the Roman Catholic Religion.

Of the Legislative Council it is not necessary to say much, it is certainly com-
posed of every thing that is respectable in the Province, and I believe the Mem-
bers to be on all occasions animated by the best intentions towards His Majesty's
Service, & the public good; It is an Object of great jealousy to the Lower House,
who seem anxious to seize every opportunity of showing the little respect in
which they hold it, IL is thought that an increase of numbers would add to their
weight, at preseint they seldom exceed five or six in the House.

To a People circumstanced as I have described these to be, ignorant and
credulous in the extreme, having no one common tic of affection, or union,
viewing us with Jealousy, mistrust, and hatred, having separate & distinct
Interests, It has been thought proper to give a share in the Government of the
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Country, by a House of Representatives, in which they must ever have the
Majority; IL is very far from my intention to question the liberal views on whicl
the measure was originally founded, but it is my business to point out the con-
sequences that have ensued fron it.

Your Lordship is aware tlat tho' the Constitutional Act lias established a
qualification for the Electors, there is none required in the Rlepresentation, I
nean with respect to Property. The Numbers of English in the House lias
never excecded 14 or 15, in the two last Parliaments there have been 12, in the
present there are ten, some of liese have of late come fron a pretty low step in
the scale of society, but in general they are composed of two, or three Avocats,
about the saine number of Gentlenen possessing Landed property, and the re-
nainder of ierchants of Character & estimation; Upon the first establishment

of the Ilouse, the few Canadian Gentlemen that existed in the Country stepped
forward, and some were elected, but they soon found that nothing was to be
gained by it, on the contrary, that their absence from home and their attendance
at Quebec, during three months of the year, was given at an expence that very
few of them could afford, and they gradually witIdrew: now that some of thei
have attempted to resune the stations they abandoned, they have found it
impossible; but ait all timnes, their numbers were inconsiderable: the House has
ever been as it is now, in great proportion as to tUe Canadian part, filled up with
Avocats, and Notaries, shop-keepers, and with the Common Habitants, as they
are called, that is, the inost ignorant of Labouring farmers, some of these, can
neither read nor write. In the last parlianient there were two who actually
signed the Roll by marks, and their were live more, whose signa tures were scarcely
legible, and were such as to shew that to be the extent of their ability in writing.

I know not whether the excessive ignorance of these people, be not more
prejudicial than even any malevolence could be with whiclh they could be sup-
posed to be actuated, In the latter case one might at least expect, that there
would sometimes be division among them, but at present they are compleatly
in the hands of the party which leads the louse, Debate is out of question,
they do not understand it, they openly avow that the maLter lias been explained
to tliem the niglt before, by sucli & such persons, and they invariably vote
accordingly; It is in this manner at their nightly meetings which are held for
the purpose, that every question is previously decided, and it is impossible that
these people can ever be set right, for those who judge right, never meet them
out of the House, they do not associate with them; Thiere was lately in the
House a Habitant, who uniformly voted on every occasion against the prevailing
party, but with this single exception, I do not believe that during the three
Sessions that have been held, since I came here, there has been an instance of
one of the Members of that Class voting otherwise than with the general Mass,
that is, as directed: I mention this in order to point out, the Compleat subjection
in whicli these people are held, for if they made use of their own Judgment, it is
impossible, but that during so long a period, some question must have arisen,
on which there must have been a difference of opinion.

In such a louse of Assembly as I have described, Your Lordship will easily
perceive that it is impossible that Government can possess any influence, they
are certainly the most independant Assembly that exists, in any known Govern-
ment in the world, for a Governor cannot obtain among them even that sort
of influence that might arise from personal intercourse, I can have none with
Blacksmiths, Millers, & Shopkeepers, even the Avocats & Notaries, who compose
so considerable a portion of the House, are generally speaking, such as I can
nowliere meet, except during the actual sitting of Parliament, when I have a
day of the week expressly appropriated to the receiving a large portion of them
at dinner.

Of the Party who had the blouse, I have already had occasion to speak in
a former dispatch, and have been induced to enter into the Characters of a few
of tlem; They consist mostly of a set of unprincipled Avocats, and Notaries,
totally uninformed as to the Principles of the British Constitution or parlia-
mentar.y proceedings, whiclh they profess to take for tleir Model, with no property
of any sort, having everything to gain, and nothing to lose by any change they
can bring about, only any state of Confusion into which they may throw the
Province:-That these people have gradually advanced in audacity, in propor-
tion as they have considered the power of France as more firmly established by
the Successes of Bonaparte in Europe is obvious to every one, and that they
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are using every endeavour to pave the way for a change of Dominion, and a
Beturn under that Government, is the general opinion of all ranks with whom
it is possible to converse on the Subject; Even the very few of the better sort of
Canadians themselves who have sufficient information to be aware of the misery
that would ensue on such an event, while the present Government exists in that
Cointry, and who notwithstanding their natural affection towards what they
stili consider as their Mother Country, would shrink from a Return under its
rule at the moment, nevertheless confess the obvious tendency of the proceedings
that are going on here; Unfortunately the great Mass of the people are completely
inifected, they look forward to the event, they whisper it among themselves, and
i an assured tihat they have even a song among then, which points out Napoleon
.as the person who is to expel the English: with them the expectation is checked
by no sort of apprehension, They are completely ignorant of the nature of the
irench System, they have not an idea that a change of Rulers would produce

any alteration in their situation, and tho' if you argue with them they are ready
to admit, that they are happy, and in a State of prosperity as they are, they do
not conceive that they would not have been equally so had they remained Sub-
jts of France.

IL is scarcely possible to conceive the influence that the Ruling Party in the
l<iuse lias acquired among the people, or the lengths to which those have been

earried by that influence, without the possibility of pointing out one act, by
which they have been either injured, or oppressed, they have been taught how-
ever to look to Hlis Majesty's Government with the utmost Jealousy, and dis-
trust, they avow it, and they publickly declare, that no oflicer of the Crown is
to be Lrusted, or to be Elected into the flouse, These, together with all English
in general, and their own Seigneurs, are entirely proscribed; It is only in the
Cities, and Boroughs, that they have any chance, there are only two instances,
where long possession of very extensive property has enabled the holders to
retain their seats, tho' it lias been in both Cases with the utmost difficulty. It
is now to La Chambre, which is the usual expression, for they never even mention
Lte Council, that the people look up[on] as the Governors of the Country, and
vet such is the extraordinary effect of old impressions, that "de par le Roi,"
at this moment would I believe be followed by immediate compliance, without
once reflecting whether the order were warranted by Act of Parliament; or
contrary to it.

'ie great vehicle of communication between the leaders & the people has
been a paper called the Canadian,1 which lias been published & industriously
circulated in the Country for these three or four years past; the avowed object
of this paper lias been to vilify and degrade the officers of Government under
tle title of Gens en place, and to bring into contempt lis Majesty's Government
iLself, under the affectation of the supposed existence of a Ministere; The conduct
of which was as much open to their animadversions as is that of fis Majesty's
Ministers at Home.

Every topick that is calculated to mislead & inflame the people lias at times
occupied the pages of this paper, nothing has been omitted. The various circum-
stances that brought on the abdication of James the 2d have been pointed
out with allusions as applicable to the Government here, inferring a similarity
in the occurrences of the present day; and as if to inspire them with that con-
fidence that miglt be necessary in asserting their rights when the occasion should
cal for it, several Members were employed in narrating the actions of the wars
of '17 & 56 in which Canadian prowess was held up in a very conspicuous point
of view and their advantages & victories dwelt upon in an emphatic manner, It
need scarcely be added that the flistory was derived from a very partial &
exaggerated source.

In considering the probability of these people having in view their return to
their own Government, it may be urged that they have been hitherto quiet &
faithful subjects, during the long lapse of 50 years, in which it would rather be
to be supposed that their old attachment should have gradually decreased, so
that there should be the less likelihood of their assuming now a disposition, of
which they have hitherto shown no indication; to all this however it may be

1 Le Canadien was founded as a weekly newspaper in Novenber,1806, its purpose being to defend the
Frencli elenent in the province agalnst the attacks of the Engliah-speaking commercial comrnunity
which appeared in the Mercury. Craig eized the press and arrested the proprietors of Le Canadien in
Alarch, 1s10.
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replied, that no circumstance whatever lias occurred to awaken their attachment
to their Mother Country, nor have any pains ever been taken to produce such a
change, their habits, language and religion, have remained as distinct from ours
as they were before the Conquest. Indeed it seems to be a favourite object with
them to be considered as [a] separate Nation; La Nation Canadienne is their
constant expression, and with regard to their having been hitherto quiet & faith-
ful subjects, it need only be observed that no opportunity has presented them an
encouragement to shew themselves otherwise. From 1764 to 75 the Country
was in a state of poverty and Misery, that would not for a moment admit of a
thought of revolt in which they could expect no assistance, but even during that
period there was a constant intercourse with France; Young Men who sought
to advance themselves went to France, not to England, and some are now in
the Province who during that period served in the French Army: during the
American Rebellion it was a contest whether they should remain attached to
the Crown of England, or become a part of the Ameican Republic, and to say the
best for them, their conduct did not manifest a very strong affection for the
former, tho' the force the Americans had in the Province was never such as to
encourage them in an open display of any prediliction for the latter, which
however, I do not believe they entertained: their object was to remain quiet;
The French never turned their views this way; In 1794 a strong Jacobin party i
shewed itself, and was with difficulty kept under, but during all this period to
which I have hitherto alluded they had no foreign assistance to look to, nor any
head to direct them, to France they now direct their view for the former, and I
am pointing out those who I fear are preparing to offer themselves for the latter,
and certainly under the most formidable shape under which a head could be found.

But independant of every view which may exist as to a change in their political
relation with, as a dependant on, the British Empire, the composition of the House
of Assembly as it now stands is to be considered as it affects the public good,
and the general prosperity of the Province, and these my Lord, I fear can never
be promoted to any extent by it; Religious prejudices, Jealousy, and extreme
ignorance all forbid the expectation, and these I am afraid must prevail among
the Canadian part of it for a long period to corne.

Questions directly of a nature to affect either the protestant, or the Roman
Catholic Religion, have indeed never been brought before the House; but there
are many that appear to be perfectly unconnected with the Subject, but which
are nevertheless view'd by them either as affecting some temporal right of their
Clergy or as having some remote tendency to promote the Establishment of the
protestant interest, and to such it is vain to expect that they should for a moment
listen; this has been exemplified in some remarkable instances, and that even in
the Legislative Council, where in the case of a Bill brought into that House,
which did not seem to have the slightest relation to Religion, Canadian Gentle-
men otherwise I arn sure most perfectly disposed to promote the Public welfare,
& who admitted the beneficial tendency of the proposed Act, nevertheless ac-
knowledged they were withlield from giving their concurrence by what they
conceived a paramount duty, and it is to be remarked that this question could
by no construction whatever be supposed to affect any right of the Catholic
Bishop, or of the Clergy.

1ow the Act for the Establishment of Public schools was permitted to pass
lias always been matter of surprise-indeed the present Bishop once observed
in a very serious, and official conversation, "You say that our Church never
sleeps, you will allow however that we were asleep and very profoundly too, wlen
we suffered that Act to pass." IL is observable that the carrying the Act into
effect, has very generally met with the opposition of the Curé of the Parish in
which it has been proposed to establish a school.

The great object of their jealousy at this moment is, the progress of the Town-
ships-that is, in fact the introduction of Settlers of any denomination but
Canadians, as having a tendency, which of all others, they are most anxious
to assert, to impede the complete Establishment of a Canadian Nation; These
Townships are generally settled by Americans, a proportion of whom are Loyalists
who were under the necessity of quitting their Country on the peace of 1784,
but by far the greater Number are of Americans who have corne in and settled
upon those lands since that event, How far it may be good policy to admit of

1 This reference is to the political mission of Genet, the agent of the French Republie in the United
States. He made efforts to withdraw the Freciih Canadiais frorn their allegiance to Great Britain.
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settlers of this description is another question, the Canadians however are loud
in their Clamours against it; The circumstance of their being Americans, and the
principles generally attributed to these, afford them the pretext, while the truth
is, it would be equally repugnant to the idea they entertain of their own Interests,
and they would just have the same feelings upon it, were the tract in question
in a progress of settlement from Britain and Ireland; tho' in the latter case,
it is probable they would not venture openly to complain, as it is, the subject
Ias been mentioned in the House of Assembly once, under the Idea of introducing
an Act relative to it, and at another time, under that of addressing the King
upon it. This jealousy has increased much since they are become more systematie
in their operations, and will now totally prevent any measure that may be pro-
posed for the benefit of that part of the Country; two years ago they passed
An Act for the Establishment of a Turnpike rond through a part of it, at present,
no hopes are entertained of getting them to consent to another, tho' it would
be highly beneficial to the City of Quebec, & endeavours are using to carry it
into effect by other means.

The common people as may be supposed understand nothing of the nature
of the constitution that, has been given them, or of that, of the H-ouse of Assembly
for which they elect Members, except inasmuch as they begin to look up to them
as the Governors of the Country; It is a fact, that in one part of the Province
whole Parishes have hitherto constantly declined giving any votes at all, they
say, they do not understand it, but they suppose it is to tax them in the End;
the cry of many of them now is, they wish La Chambre (the usual expression)
at the Devil, they were very well before, and they have never had a moment's
peace since that took place.

It may not be useless in order to bring the whole under one view, that I should
now present a summary of the various objects which it has been my intention
to submit to the consideration of lis Majesty's Ministers, and to the support
of which, the argument and detail to which I have alluded are meant to lead.

They are-st. That this is already a powerful Province in so far as depends
upon numbers of Inhabitants, and that in the short period of 20 or 25 years
these will probably exceed half a million.

'(d. That the great Mass of this population, indeed that proportion that
ndmnits of no balance from the other part, so far from being united to us by
iny bond of affection, views us with mistrust, jealousy and hatred.

3d. That they are, and consider themselves as French, attached to that nation
froni identity of Religion, laws, language, and manners, This is general, and runs
thro' all Banks and descriptions, the exceptions as I believe being very few.

4th. That this people immersed in a degree of ignorance that is scarcely to
be exceeded, and credulous in the extreme are particularly open to the arts
and delusions that may be practiced on them by factious, and designing Men.

5th. Tint they are at this moment compleatly in the hands of a party of such
factious and designing Mon.

th. That the whole Proceedings of this Party are calculated to alienate the
peoplefrom any attachment they might be supposed to entertain for a Govern-
ment under which they cannot but confess they have enjoyed the most perfect
security, liberty and prosperity, and to pave the way for their return to their
ancient connection with that which they esteem their Mother Country.

ith. That there is reason to fear that they have been successful in their at-
tempts, and that the People do look forward to a change in their Government.

8th. That the Clergy under the general influence of attachment to France are
further from religious motives decidedly our Enemies.

9th. That the Party who have the lead in the Country have also the compleat
command of the House of Assembly, and are therefore placed in a situation
particularly favourable to their views, and of consequence in the same proportion
dangerous to His Majesty's Interests.

l0th. That from the composition of the House of Assembly, it is likely that
it will ever be in the hands of any party who may have a view in taking the
direction of it; and that Government possesses no influence by which such view,
whatever it may be, can be counteracted.

1l th. That from prejudice, jealousy and ignorance, it is little to be expected
that the House as at present constituted will accede to measures that may ad-
vance the real prosperity of the Colony.



CONSTITUTIONAL DOCUMENTS OF CANADA
12th. That the Governrnent, is equally destitute of all influence over the

Clergy with whom it lias scarcely a connection, and that this influence is entirely
in the hands of an individual who holds his power under the confirmation ai
least of a foreign autiority, wtich authority is now under tie compleat direction
of our inveterate Enemy.

The first and most obviois remedy that, presents itself, is to deprive them of
the constitution, as tiey terni it, that is of that representative part of the
Government whici was utnquestionably prenaturely given them-neither fron
habits, information or assimilation, witlh the Governnent of England, were
they prepared for it, nor was this circunstance of their unprepared state unfore-
seen by many of the best informed of Lte Canadians themselves, wio opposed
its being granted tu then. IL wats in fact brought about by the English part of
the Inhabitants, who in their Entisiasm for the Constitution which they so
justly Esteemed as it, exists in tieir own Country, could not conceive that any
inconvenience, or any thing but happiness, and prosperity, could resuIt from its
establishment elsewhere. Tie since Catlholic Bishop Denaud a very wort.hy Man,
observed at the time to an Englisi Gentleman wlo was very warni on the
subject, (tho' now quite Lite reverse) "You do not know ny Courtrymen, Ltey
are not at all prepared for te Constitution you wish to give tiem, once let the
rein loose, and be assured they will never know wien to stop."

I am perfectly aware my Lord of the delicacy of sich a measure as is here
alluded to, and of Lte possible difficulty thai migit attend it; IL is not hiowever
I assure your Lordship witliott giving the subject te utmos, consideration in
ny power, or witiout giving due weigit to tie Importance of such an opinion,
tat I venture to say, tiat nothing siori of that measure will afford just grounds

of hope of retaining Lite province under the subjection of Britain, or of the
preservation of its tranquility, and the furtherance of its prosperity; The first
object will always be to a certain degree precarious, 250,000 people decidedly
animated by a foreign attachinent, must always be subjects of doubtful con-
tinuance. Time may possibly alienate tiat foreign attaclhment, but religion is
one great bar to te iope, and no one step lias ever yet been pursued tiat could
foster the expectation: but iowever precarious our hold nay bc, is it not incum-
bent on us to do away a measttre, of wiici tLie consequence was certainly not
foreseen, but frot wiich every facility, and every advantage is given to the
attempt to deprive us of thai iold; tat Spirit of independence, that total in-
subordination among tiei, tliat freedon of conversation by whichi tiey com-
inunicate thteir Ideas of Governnent as tley imbibe tlhen from their Leaders, all
whuich have increased wonderfully within these last tive or Six Years, owe their
origin entirely to tLie House of Assembly, and to te intrigues incident to Elec-
tions. They were never tiouglit of before; in the Assembly too, the leaders of
any party who mnay lave a revolution in view will always be found, and from
tLhem faction will ever spread; The People are always tauglht to look up to the
louse on every occasion, and to consider it as the tutelary Genius that watcles

over the welfare of Lite Country, Liey will very soon consider obedience as a duty,
and will be lead Lu Mutiny before they are aware thai tiey are cotmitting a
Crime.

Having already observed to your Lordship, tat I am aware of ite delicacy,
and difficulty of te measures alluded to, I have only on that hîead to add tiat
iere I do not think it would meet withi much of the latter; Tie Englisl are
decidedly for it, among te Canadians Lltemselves it is considered as far from
improbable, nor is it witiout its partisans. That il would however occasion con-
siderable clatiour, and Ltat attempts mighit be made to create disturbances upon
Lite occasion, I have no doubt but for the latter, Lte people are at this moment
unprepared, and a very little previous precaution would bc sufficient to prevent
serious danger.

Next to tis great neasure, that which is nost, generally looked up to, is the
lReunior of Lie Two Provinces, so as to Balance te Canadian Party in the Hlouse.
Of the success of tiis measure i confess I have doubts. IL would produce a letero-
geneous mixture of opposite principles and different interests, frorn which no
good could be expected, and if ilt did not avert, I should appreliend it mighît
accelerate the evil. I am more inclined Lo keep the Province of Upper Canada
as a foreign, and distinct population, which may bc produced as a resource
against that of this Country in case of necessity, IL nust always be interested in
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opposing revolution of every sort here, the great distance and general poverty
of the people, appear to me, further obstacles to such a measure scarcely to
be overcome.

It has been suggested that by a new Division of the Province new Counties
ight be formed in that part now distinguished by the general name of the

Townsliips, from whence Members might be furnished with the same view of
l3alancing the Canadian Party; this seems to me more practicable, at least than
tHe proposed re-union of the Provinces, besides being in itself a measure that is
in some sort required in Justice to the Inliabitants, who begin to complain of
not being represented: the Canadian part of the Electors so infinitely outnumber
then tho' confined to a much less extent of Country that they can never succeed,
the only exception is the County of Bedford which is almost entirely composed
of lownships, and from this County tilI the present election an English Member,
has usually been sent, on this occasion it is a Canadian Member, with this ex-
cepîtion not one Member has ever been returned from this very large tract.

Hut without the intervention of the Imperial Parliament, conferring on the
Governor, and Council the Powers of altering the existing division of the Counties,
and inaking a fresh one in proportion to the increasing numbers of Inhabitants,
iL will bc impossible to effect even this measure; no consideration could I am
(onvinced be offered to induce the present House, or any House that can be
formned, to entertain, the proposal for a moment.

Short of the decisive step of taking away the House altogether, one or other
of tiese two measures cither of reuniting the Provinces, or of forming a new
division of the Counties seems to offer the only option, from which a hope can
he entertained of rendering that House less capable of doing mischief; when I say
tlis, 1 mean as offering the only expectation of ever effecting a Balance, to the
Canadian Party, but under any shape in which it may be thought proper to
continue the louse, the enactment of a qualification with respect to the Repre-
sentatives seems to be indispensably necessary, It really My Lord appears to
me an absurdity, that the Interests of certainly not an unimportant Colony,
involving in then those also of no inconsiderable portion of the Commercial
concerns of the British Empire, should bc in the hands of six petty shopkeepers,
a1 l3lacksmith, a Miller, and 15 ignorant peasants who form part of our present
1 ouse, a Doctor or Apothecary, twelve Canadian Avocats, and Notaries, and
four, so far respectable people that at least they do not keep shops, together
witl ten Englisi members compleat the List; there is not one person coming
uînder the description of a Canadian Gentleman among them.

'le qualification that I think best adapted to the circumstances of the
(ountry, would be one hundred pounds Currency, clear annual revenue arising
frum Land actually the property of the person presenting himself, for twelve

alendar Months previous to the day of election, or two thousand pounds
Currenîcy in personal property clear:of ali debts or demands.

With respect to a qualification for the Electors, tho' I am clear that such
would Uc advantageous, and that the present one as established by the Con-
stitutional Act is of little use, yet I feel much greater dimculty in proposing an
alterà tion, forty shillings yearly value of their lands, scarcely excluded one fariner
in a thousand, in fact, nearly every head of a family possesses a farm, and every
farmîî is of a value exceeding that amount,; the farms in general run so nearly
of tie same value, or vary only on account of being in a more or less favorable
part of the Province, that any qualification under the general average, would
hear the right of suffrage very near where it now is, and if it were established at
a higher rate, it miglit perhaps narrow the right below its fair limits; It un-
dioubtedly would be desirable that the very lower class should be excluded, but
i think the number is not yet so great as to induce the risk of what would bc
a greater inconvenience, to effect their exclusion, for I should consider as-sucli
the reducing the number of Electors within too narrow bounds.

In the meantime however an opportunity appears to me to present itself by
whîich much may be donc towards keeping the flouse itself within proper bounds;
by slewing it, that its proceedings are watched, and that it will not be suffered
to outstel) those limits by which its subordination to the Imperial Parliament
is established, while it would tend to manifest that subordination to the people,
and perhaps lessen the confidence they may possess in their leaders, by shewing
tlhen that they are not ail powerful, and that they may be in the wrong.

The louse by rendering a certain class of His Majesty's subjects ineligible to
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a sent, by a vote of their own, has clearly violated the Act of the British Parlia-
ment by which they themselves exist, and should this assumption of theirs be
submitted to, they will successively vote every class of His Majesty's servants
to be ineligible, I do not speak this hypothetically My Lord, as what they may
do, I mean it Literally as what I firmly believe they will do. I have nota doubt
that much good would result from a retaliatory act of the Imperial Parliament
forbidding the Governor to permit the Hlouse to proceed to any business, of
any sort whatever, and directing him to prorogue, or dissolve them, as lie may
sec occasion, whenever they attempt to proceed to any vote, or any other motion,
except that of rescinding their resolve, and expunging it from their Journals,
It would be done without a moment's hesitation, It would teach them caution
in future, and it would make them view their situation in a different light from
what they do now.

This correction proceeding from Parliament would certainly be the most
effectual; If however from reasons whiclh arc beyond my competency in judging,
it should not be thought advisable to move such a measure in the Imperial
Parliament, I miglit perhaps be nearly as effectual, if I were authorized to recom-
mend it in His Majesty's Name, should lis Majesty in lis wisdom permit me
so to do, In this case I presume the message to be delivered would be prescribed
to me, otherwise, I should express His Majesty's confident hope and expectation
that they would sec the expediency of proceeding immediately, and in the flrst
step to a measure required of them, upon every principle of Justice to the people,
and of deference to the Imperial Parliament, and in the event of their attempting
to enter on any other business whatever, or even admit of a motion other than
what might be necessary for the purpose of carrying Hlis Majesty's recommenda-
tions into effect, I would immediately prorogue them, and should they show the
same spirit of resistance a second time, which is not to be expected, I would
dissolve them again. Should I adopt this course as of myself, under Ilis Majesty's
instructions tho' without His naine, I fear it would produce infinite confusion
and an endless controversy; they would certainly resist it in the first instance,
how far they would carry their resistance it is impossible to say-but tho' they
might comply at last and probably would, they would accompany that com-
pliance with resolutions and proceedings that would only tend to keep us at
variance, and to impede al public business; and after all, the effect upon them,
and upon the people, would fall infinitely short of whaL might be expected in
cither of the other ways to which I have alluded.

In adverting to the little means of influence that the Governor possesses, I am
at a total loss how to propose any (except in the obvious instance to which I
shall shortly allude) by which it may be increased. The Militia furnishes little
or none, the great body of the oflicers, that is those of the Country Companies,
is composed of 1-labitants, but a Shade removed above the others in intelligence,
tho' they are chosen from the most respectable among them. They are generally
speaking the first to whom the Agents of the Party address themselves, and they
are represented to me as among the most disaffected of the Province, as Credulous
as their Comrades they listen to, and believe what is told them, while under the
sanie infatuation of mistrust of every body of an Order higher than themselves,
there are no means of disabusing them; I am certain if I were to dismiss every
officer against whoni information lias been given me, I should change one third
of the Militia of the Province.

Unfortunately My Lord, the great source of not only the most extensive but
also of the most powerful and useful influence is in the hands of an individual
who is himself as I am assured, (and that from no bad authority) at this moment
a Suffragan of an Archiepiscopal Sec in France; I have already adverted to the
power exercised by the Bishop in the appointment and removal at his pleasure
of the Clergy of this province.

Upon careful enquiry into the subject, I find that previous to the Conquest,
the Bishop did exercise the riglt of appointment, In 1667 a Royal Ediet gave the
right of patronage to the Seigneurs or founders of the Church, but a subsequent
Ediet of 1699 gave it to the Bishops, but in Order to render this matter more
clear I shall enclose a Memorandum given nie on the subject by the Chief Justice.'

His Majesty's Righît to the nomination is clear and incontestable, so much so
that were a Hlabitant to refuse to pay his tythes, The Church might excommuni-
cate hini, but for want of that nomination, it is held that the Curé could not

1 See Doughty and McArthur, p. 399, note 2.
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in any of His Majesty's Courts of Law compel hin to pay; The resumption of
this right appears to me to be indispensable to any hopes that may be entertained
of retaining the dominions of the Colony, and this I confess seems to me also
to be the moment for affecting that resumption; It may be accomplished now,
twenty years hence it will be more dirlncult if not impracticable, but the truth is
the danger presses, this influence is universally believed and I believe it myself,
to be now silently working against us; I do not know that the proposed change
would turn its current, but i am sure it would lessen the force of it very much.

'lhe Person who at present exercises the Episcopal functions,' is not I think
of a turbulent disposition, but lie is a Man of great ambition, and some art, I
doubt wlether the former is not such as to preclude any great hope of succeeding
with him by a negotiation voluntarily to resign the Post he now holds, I am
inclined to believe that he himself would prefer that his submission should bear
the appearance of an Act of necessity, under the power of an Act of the Imperial
Parliament, or of the just exercise of His Majesty's Right, at the same time
however, if, whether it be accomplislied by negotiation, or otherwise, -le comes
into il with a good grace, I Imagine it will be thought reasonable that his allow-
ance should be increased, le has now only £200 a year, it would not be amiss
to hint to him, that his Salary would be increased to the extent that His Majesty
in the exorcise of His Liberality might think proper to permit. On this very
important subject, permit me My Lord to refer to a letter from Sir Robt. S.
Milnes together with a Memorial from* the Bishop, copies of which I enclose;
From some circumstances that occurred at that moment, no instructions were
sent here in consequence, otherwise there is no doubt that the measure might
have been effected.

As to the Curés themselves, it is understood that they are at present raiher
uneasy at the power exercised over them, and the obvious amelioration of their
situation, would I think soon reconcile them to the change; It would be proper
to give them a froc hold in their livings, of which they could not be deprived
unless it were in consequence of the sentence of the Bishop, who on a complaint
against a Curé referred to 1im by the Government, should be empowered to call
into his assistance his Grands Vicaires, and to examine into it, from which sen-
tence however, the party should have his appeal in 1-lis Majesty's Courts; it is
thouglt that it would be dangerous to give him the right of enquiry into Com-
plaints without their being referred to him by the Government, the removal
from a living to a botter, to be of course at the pleasure of the Crown. It must be
recollect.ed that the appointment of the Grands Vicaires, must aiso rest with
the Crown, at present they arc named by the Bislop without even the Ceremony
of presenting them to the Governor.

The resumption (f the Lands held by the Seminary at Montreal would in like
ianner tend to an increase of the influence of Governmont, and would to a

certainty lessen that of the self created community, in whose possession they now
rest., the right is incontestable, and they are so sensible of it, that they make a
rule of dropping all claims by which the discussion might be brouglt into Court,
The Majority of the present Members of the Institution are French emigrant
Priests, and are not amongst the least dangerous persons in the Colony; the
Person at ,he lead of il, particularly is of that description, a very able, but
a very artful designing Man, whose predeliction for France is not doubted: the
Estate under proper management would probably produce ton thousand pounds
a Year, and four would be an ample allowance to them to carry on their Estab-
lishment; The Seminary of Quebec is also in the possession of large property,
to which they have an undoubted Claim, and the two together, form an ample
provision for the Education of their Youth.

I will not detain your Lordship any further hy a word more of apology for
the extreme length of this dispatch, the occasion has seemed to me to require
il, and I am yet sensible of the very deficient manner in which I have treated the
subject, which I have felt it to be my duty to undertake; to remedy this de-
ficiency, I have confided my dispatch to Mr. Ryland 2 my Civil Secretary, this
Gentleman has been in office here seventeen years, during the greater part of
which, lie has been in the Station lie now holds under my administration. I-le

1 Joseph Plessis.
2 ermnan Witsjus Ryland (1700-1838) an Englishman, who held several official appointments under

various governors. He had considerable influence over Milnes, and was sent on an officiai miion to Eng-
Iaid by Craig.
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possesses my entire confidence and I am persuaded is most perfectly qualified
to give every Information that your Lordship may desire, my motive indeed
for sending him is that your Lordship may have a more perfect, and detailed
account than it is possible to convey in a letter however long it may be.

I have the Honor to be,
A0y Lord,

Your Lordship's mnost obedient humble Servant.
J. If. CnAIe.

LXVI

LIVERPOOL TO CRAIG

[Trans.: Doughty and McArthur.]
Downing Street, 12th Sepr., 1810.

Sir,
Your dispatches have received all the consideration to whiich they are entitled

from the very important Information contained in them--And from the very
clear and able ianner in whiclh you have discussed the different Topics connected
with it.

I proceed now to communicate to you the Sentiments of 1-lis Majesty's Govern-
ment, upon the Points whîich you have brought under their consideration, in
the order in which they appear to arise.

IL is nuch to be regretted that the Constitution established for the Province
of Lower Canada, by the Act 1 of the British Parliament of the year 1791,
should appear to have so entirely disappointed the expectations of those who
introduced it, and that the Conduct of the Assembly should afford such strong
ground for concluding that the Constitution was not only repugnant to the
established habits and prejudices of the Canadians, but likewise ill-calculated to
produce those benefits to the English Settlers whiich Lhey were led at the time
to suppose would resuilt fromi it.

But even supposing that lis Majesty's Government should feel the objections
to the Constitution of Lower Canada, as established at present-and the Incon-
veniences which you describe to arise froni it, as stronigly as you do, yet it would
be a question of great delicacy and difliculty, low far-, under the present Circum-
stances it would be justifiable to interpose by the Authority of Parliament for
the purpose of abolishing or even of altering it.

The Act of the 31st of the King does not profess itself to be temporary or
experimental-It contains in it no Clause, by which the Right of Parliament
to alter the Constitution is specially reserved. IL appears clearly fron the l4th
Clause, that it was the intention of Parliament that in ordinary cases at least,
such alterations as Circumstances nmight render necessary should be made by
the Assembly of the Province, in concurrence wiLli the Council and Governor-
And tho' the Parlianient of the United Kingdom under its right of general
legislation for all parts of the Empire, imust be considered as unquestionably
possessing within itself, the inherent, ighit of altering the Constitution of any
of its Colonies or Settlements, if it shall be found necessary for the safety or
prosperity of the Empire, it would probably be thoughit by Parliament to require
a very strong practical case, to justify L.he exercise of such a right in the case
of Canada, after such an Act as that of 1791-And notwithstanding the Evil
Spirit which lias made its appearance, and is too evidently gaining ground in the
Province notwithstanding the intemperate Proceedings of the Assembly on more
than one occasion, Ilis Majesty's Government, doubt very much whether upon
the Information Lhey at present possess, such a Special Case could at this Lime
be laid before Parliament as would induce Parliamnent after having so recently
established the Constitution, to interfere by its Authority for the purpose of
altering it.

I-lis Majesty's Government are convinced that an Appeal on this Subject to
Parliament, at the present time, would be highly inconvenient, and as it might
even be attended with very misciievous coisequences, They are clear that unless
it should become absolutely and indispensably necessary, it ought to be avoided.
This opinion receives additional weight from the consideration that such a

'No. LIV.



liversity of sentiment appears to prevail amongst the best informed Persons in
Canada as to the nature of the Reforn which il would be nost expedient to
adopt, and as to the efficacy of the different Remedies if adopted.

In such a state of things, il would bc in vain to calculate with any degree of
confidence what might bc the determination of Parliament-And the most fatal
Effects might be produced in Canada from the ferment which would bc excited
by discussions in Parliament upon this Subject, if they were not followed by the
nost decisive and effectual Measures, and supported by such a general con-
currence of opinion as might reasonably ensure a perseverance in them.

I come then to the next Question, Whtat under the Circumstances above stated
is the course most fitting to bc adopted.

I lis Majesty's Government have no dilicuilty in delivering il as their opinion
tait the most advisable course, if practicable would bc to endeavour to obtain
for Government by a frank exposition of the liberal and beneficial views of
ilis Majesty, and by every Measure of conciliation-the support of the Assembly
as ait present constituted--His Majesty's Government understand that the
English Representatives in the Assembly, as far as their numbers extend, may
be considered as generally favorably disposed towards Governmient-And they
inost earnestly recommend that every Endeavour should be used by personal
coiitmunications, to conciliate f.he most moderate amongst the Canadians, and
to reconcile them to the fair support of the Government against the violent
designs of the disaffected and factious, as the best means of promoting the
Irosperity of the Province and of averting Measures to which Government nay
otlherwise bc indispensably compelled to resort.

If lowever every Effort of this nature should prove abortive they do not sec
tha, there exists any such necessary dependence of the Executive Government
in Canada upon the House of Assembly, as need prevent your adopting con-
sistently with the most strict and rigid adherence to every legal form-a firn,
temiperate but persevering resistance to alt the Encroachments and usurpations
of the Assembly.

IL is provided by the 31st of the King that the Assembly should be called once
every yea r,1 and it is impossible not to acknowledge that by such a Provision
te Parlianent intended to secure to the Colony the important BenefiLs which

cannot fail to result from the Opportunity which is thereby afforded of collecting
the Sentiments of the Community, and of providing by occasional legisiation
sucli Improvements as from time to time may bc rendered necessary.

These are undoubtedly most important considerations which ought never to
be lost sight of in the view which is to be taken of this Subject, but notwithstand-
ing these considerations there does not exist any absolute necessity as in the case
of the Parliament of the United Kingdom, that the Assembly should continue
sitting, after it had been once convened.

ht would indeed have been wholly inconsistent with the nature of a Colony,
and its necessary connection with the Mother Country, that the Executive
G;overnnent should have been placed in the saine state of dependence upon
a local Legislature, as most usefully subsists reciprocally between the Crown
and the Parliament of the United Kingdon.

In Canada therefore, the Executive Government is not dependent upon the
Assembly, either for the Supplies requisite for defraying the Expences of the
Civil Government of the Province nor for the Military force essential for its
security and protection.2

'riTe Military Force which is judged necessary for these purposes is provided
fron home, and I understand that the permanent Revenue of the Province,
together with what it has been usual to draw from the Military Chest is fully
sufficient for all the Expences of the Civil Government.

The Executive Government therefore, in Canada, is in no way necessarily
dependent upon the House of Asseinbly-AIl Laws to regulate the Commercial
Intercourse between Canada and other parts of the World, may according to the
Constitution, bc passed by the Imperial Parliament.3

There may indeed bc some Laws which have been passed by the Legislature
of Lower Canada for a limited time, the Expiration of which, might prove
incoivenient to the Government. W'ith respect to the Alien Law, this observa-

See Constitutional act, § 27 (No. LIV).
2 A contemporary and official clear-cut statement of the exact place of the assembly in the scheme of

goverrinient. . - See Constitutional act, § 46 (No. LIV).
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tion applies only to a limited extent-for as long as the War continues, the
Crown and its Bepresentatives have a clear and undoubted Bight by common
Law, to send aIl alien Enemies out of the British Dominions, without the necessity
of any LegisIative Act for that purpose.

The Expiration of the Law for the safety of the King's Government, by
suspending the Habeas Corpus, might be some inconvenience, but it does not
appear to be of a suflicient magnitude to counterbalance the advantages which
would arise from the course of proceeding now proposed, compared with that
of any other whiclh lias been hitherto suggested.

With respect to Laws for internat Improvement, the want of them will be
much to be regretted by the Governiment and by all who are interested in the
welfare of the Province. The Inhabitants of the Province must feel, in the first
instance, the inconvenience arising from the interruption of all Legislative
Proceedings of this nature, and it is to be hoped that they will be led to ascribe
it to its truc cause-the factious and intemperate Conduct of their own Repre-
sentatives.

If this Sentiment once gains ground amongst the Inhiabitants of the Province
iL may operate more powerfully than any other Measure in bringing them to
a due sense of their Interest and their duty.

His Majesty's Government therefore altho' they sec mucli tat is deeply to
be regretted in this state of things, sec no reason why the Executive Governinent
should feel itself essentially embarrassed in its course of Action upon the present
occasion. If the Assembly on being convened annually, as by the Law is necessary,
should adopt any violent or intemîperate Proceedings, the Governor should
prorogue or dissolve them.

That Prorogation or dissolution with whatever inconvenience it may be at-
tended to the Province, must bc ascribed to those whose nisconduct rendered
it necessary.

It will be of infinite importance that it should not be resorted to, till the cause
of it should be evident to the whole Province-And the more active the friends of
Government may be in endeavouring to bring forward useful, and therefore
popular Measures-the more ground the Province in general will have to regret
the Prorogation or dissolution of the Assembly. lis Majesty's Governmnent
carnestly recommend to you the Prorogation rather than the dissolution of the
Assembly, unless there is reason to believe fron a change in the temper of the
People, that a more favorable Assembly wili be elected.

A Prorogation lias cqually the effect with a Dissolution of quashing every
Proceeding of the Assembly-And it is not at all desirable that the Province
should be kept in a continual state of ferment by Annual Elections, when by
Law they are only nccessary, once in four years.

I have etc.
LiviRtPOOL.

LXVII

STATEMENT BY BYLAND TO Ni. SECHETARY PEEL

[Trans.: Christie op. cil.]
I1th February, 1811.

The Assembly of Lower Canada, ever since the establishment of the prescrit
constitution, lias been constantly endeavouring to acquire privileges beyond
what was evidently intended by the Act of Parliament of the 3tst of His Majesty,
to be given to thiat body. But the disorganizing tendency of these attempts
did not becoie apparent tilt towards the beginning of the year 1807, when a
party was forned under the auspices of a few individuals of desperate fortunes,
which soon obtained a preponderating influence in the Hlouse. Funds of a very
suspicious orig.in were provided for the establishment of a press, and a paper
intituled "Le Canadien" 2 was published weekly in Frencli, at a very low price,
and circulat.ed with uncotmon industry throughout the Province. The chief
object of this paper, though concealed under frequent professions of loyalty and
devotion to His Majesty's person and Government, was to villify and bring into
contempt the King's Representative, to persuade the mass of the people that the
House of Assembly was superior to, and independent of the other branches of

a Seeý No, LIV. a See p). 229.



tjhe Legislature, and to excite in the breasts of the French Canadians, the bitterest
enrmity against the English part of the community.

With a view of trying how far the House would be permitted to go, motions
werc frequently made implying a right in the Assembly to superintend and
control tie Executive power, and more particularly to decide by their own
resolves on the privileges to which that body miglit lay claim.

The right of prohibiting, not only individuals, but certain classes of His
Majesty's subjects, from being elected Members of the Assembly, was attenpted
in the Session of 1809 to be carried by a simple resolve of the louse, and such
was the nature of the proceedings on the occasion, that the Governor, with the
unîanimous advice of the Executive Council, judged it expedient suddenly to
prorogue the Provincial Legislature, and soon afterwards to dissolve the House
of Assembly.

By the time of the gencral election, however, the influence obtained by the
French party through the means of the paper above mentioned, became so
powerful as to secure even a more decided majority in the louse than it had
before, and in the subsequent Session of 1810 after two Bills only had been
passed, the Governor found it expedient again to have recourse to a dissolution.

(t is to be rernarked that, in the same Session of 1810, a resolve was proposed
and carried by the leading democratic members, "That the House of Assembly
"oulhtL to vote, during that Session, the necessary sums for defraying the Civil
"expense of the Government of the Province." i This was f9lIowed up by
separate addresses to the King, to the Lords, spiritual and temporal, and to the
c:onnons of Great Britain, in Parliament assembled, declaring the intention of
lie 1 ouse of Assembly to take upon itself "to pay the Civil expenditure of the

Irovincial Government." 2
The real motive for this measure was too obvious to escape the attention of

t lie umost superficial observer; indeed, the party did not iesitate to boast to their
alierents out of doors, that after having once obtained the right of managing
tlie Civil expenditure, their intention was, to reduce the salaries of the public
oficers to such a standard as the -ouse should judge proper, and finally to
exercise an unlimited control over the Executive power.

These extraordinary circumstances induced the Governor in Chief to make
a special representation to the Earl of Liverpool of the state of the Province,
and to send home his Secretary (Mr. Ryland) with his despatches, "in order that
"lie might be at hand to afford every explanation and every information in his
" ower, that Rlis Majesty's Ministers might require concerning the several objects
"on which he iad written."

Mr. fRyland reached London the first week in August, between whiclh time
aind the closing of the September mail lie had the honor of repeated interviews
witi the Earl of Liverpool, who entered very minutely into the several niatters
suxbmitted to him by Sir James Craig, the Governor in Chief.

The Governor having recommended an interference on the part of the Imperial
Plarliarment for the purpose of checking the efforts of a party whose proceedings
iad all the appearance of being directed by French influence, this subject was
taken into immediate consideration, and Mr. Ryland was desired to attend a
neeting of the Cabinet Ministers for the purpose of answering enquiries con-
cerning the political state of Lower Canada.

Previous to, the closing of the September Mail, the Earl of Liverpool did Mr.
Hyland the honor of communicating to him a despatch 3 to Sir James Craig,
fron which it appeared, that His Majesty's Ministers did not judge it expedient
to iiake the affairs of Lower Canada a subject of Parliamentary discussion. At
te saie time His Lordship was pleased to intimate, that there were several

objects of great importance proposed in the letters from the Governor in Chief,
hicht did not require Legislative interference, although essentially connected

with the power and influence of the Crown in Lower Canada, and these His
Lordship expressed an intention of bringing under discussion in the course of
the winter; but the distressing event of His Majesty's indisposition has hitherto
prevented these matters from being taken into ultimate consideration.

The principal points here referred to are:
First.-The assumption, on the part of the Crown, of the patronage of the

lnomish Churci, as directed by the Royal Instructions, but hitherto neglected
Ityland quotes from The Journal of the flouse of Auenbly, Pbruary 10, 1810.

'The address le given lu Doughty and McArthur, p. 366. I. e. No. LXVI.
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to be carried into execution by the several Governors of the Province. Sir James
Craig's opinion with respect to the most eligible means of carrying this measure
into effect was stated in a letter to Mr. Secretary Peel, dated the 4th of August
last.

Second.-A decision respecting the estates formerly possessed by the Jesuits
in Lower Canada, and those which, at the Lime of the conquest of the Province,
were held by the Society of St. Sulpicians at Paris, commonly called the Montreal
Seminary Estates. This extensive and very valuable property, the right to which
is ind isputably vested in the Crown, would, under able management, not only alTord
ample means for ithe purposes of public education, but the surplus monies arising
therefrom, if added to the casual and territorial revenue of the Crown, and to
the permanent duties already establisied by Acts of the LegisLature would,
there is reason to believe, soon render the Provincial funds, that are at the disposal
of the Crown, adequate to the payment of the ordinary expenses of the Civil
government, and preclude the necessity of having recourse cither to the House
of Assembly, or to the Military Chest (as hitherto lias been custonary), to make
good tlie yearly deliciencies.

Third.-The adoption of a system for the more speedy settlement of the
waste liands of the Crown, by which means the English population, the agri-
culture, commerce, and revenues of the Province might be rapidly increased.

By the plan adopted in Upper Canada for the settlement of the vaste lands,
a popuLion of upwards of eighty thousand inhabitants lias, within the last
sixteen years, been added to thit Colony, whilst in the Lower Province the
increase frot this source, during the sane perîod, has not amounted to twenty
thoutsandl.

Should the Earl of Liverpool deem these matters of sullicient importance to
claim ithe immediate attention of Governiment, Mr. Ryland is led to hope
(from his laving leld the Situation of Governor's Secretary in Lower Canada
ever since the return of Lord Dorchester to that Province in the year 1793, and
the knowleidge his ollicial duties have given him of all which has passed con-
cerning them) that lie might be enabled to afford soie assistance towards bring-
ing thiem to a linal conclusion; and lie would be happy to be employed during

ithe remainder of his stay here in any way in which Ilis Lordship may thîink
il, possible for iim to contribute to the accomplishmnent of the important objects
whici the Governor in Chief of -lis Majesty's North Anerican Provinces had
in view in sending Iii to England.

11. W. R.

LXVIll

AN ACT DISQUALIFYING JUDGES FROM SITTING IN TIE
IOUSE OF ASSEMBLY OF LOWER CANADA, 1811

[Trans.: Dougity and McArthur.]

AN ACT for declaring Judgces to be disabled and disqualifying thei, fron
being elected, or fron Sitting and Voting in the louse of Assenbly.

(21st March, 1811.)
Wiereas it is expedient to make effectual provision for excluding Judges of 1lis
Majesty's Courts of King's Bench within this Province fron being elected or
sitting and voting in the louse of Assembly of this Province, Be it therefore
enacted by the King's most Excellent Majesty, by and with the advice and con-
sent of the Legislative Council, tand Assembly of the Province of Lower Canada,
constituted and assembled by virtue of and under the authority of An Art of
the Parliament of Great Britain passed in the thirty-first year of Hlis IMajesty's
fieign, intituled, "An Act to re)eal certain parts of an Act passed in the four-
"teenth year of His Majesty's Beign," intituled "An Act for making more
" ef fectual provision for the Government of Ihe Province of Quebec in Norlh America,"
and to make further provision for the Government of the said Province," And
it is lereby enacted by the authority of the saine that from and after the passing
of this act, no person who shall be a Judge of either of Hlis Majesty's Courts of
King's Bench within this Province, shall be capable of being elected or of sitting,
or voting, as a Member of Assenbly in any Provincial Parliament.

410 [17191-
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LXIX

RIGIIT OF HOUSE OF ASSEMBLY TO INITIATE ALL MONEY
BILLS

[Trans.: Doughty and McArthur.]

RESOLUTIONS OF THE LEGISLATIVE COUNCIL OF UPPER CANADA
Saturday, 21st March, 1818.

1. Rlesolved, that in making amendments to a Bill sent up fron the Commons
1 ouse of Assembly, intituled "An Act to make further provision for regulating
thie trade between this Province and the United States of America" this Hlouse
acted upon the principle that its concurrence was necessary to pass the same,
which it could not, in the exercise of its judgment and discretion, without amend-
ment.

2. Resolved, That the Commons House of Assembly having hitherto rejected
all Conference on the subject of Money Bills, no course remains to the Legislative
Council but implicitly to submit to its judgment and reason, or to reject wholly
the offered Bill; unless the House of Commons will continue as it has heretofore
ini many cases donc, even during the present Session, to reject the amendments
of the Legislative Council without notice, and re-enact the matter, so as to
receive the concurrence of the other branches of the Legislature.

3. Resolved, That this House does not consider the necessary amendments to
a Money Bill as a breach of the Privileges of the Commons Flouse of Assembly;
nevertheless as it is so considered by that 1House in the said Resolution, the
Legislative Council will forbear all amendments to Bills for raising or levying
mowney, and merely withhold its assent to the same.

RESOLUTIONS OF THE HOUsE OF ASsEMiBLY, UPPER CANADA
23rd March, 1818.

1. Resolved, that the Commons have never questioned the principle either of
constitutional riglit of necessity of the concurrence of the Legislative Council
in passing Bills, but do insist that the exercise of its judgment and discretion
o1n a1l BiIls granting aids and supplies to His Majesty, or imposing burthens
ipon the people is by uniformly acknowledged precedent confined to assent
,without making any amendments, or to the rejecting totally such Bills; and that
the admission of a contrary principle upon the part of the Commons would be
:urrendering a c',onstitutional right always exercised by tis Flouse, and from
t imie immemorini by the Commions of Great Britain, which this 1House will never
eonsenit to.

I Resoived, that the foregoing resolution, is equally applicable to meet the
reasoning of tie first part of the second resolution of the Legislative Council,
an(l that in i cases when this Flouse have rejected amendrnents of the Legisla-
tive Council without notice, an(i re-enacted the matter so as to receive the con-
Eurrence of t.he other branches of the Legislature, this House have done so from
he nost conciliatory disposition and regard for the interests of the Province,

whierever the saine could by strained construction be admitted; but in no instance
whiere the amendments have been made to a Bill the direct object of which lias
been the raising, levying, or appropriating money.

3. Iesolved, that the first part of the third resolution of the Legislative
Council, avowing that they do not consider the necessary amendments to a
ioney Bill as a breach of the privilege of the Commons Flouse of Assembly,

cannot be considered by this House without weakening that right which, in the
true spirit of our constitution, solely and exclusively appertain to this branch
of the Legislature.

-1. iesolved, that it is the opinion of this Flouse that the collected consideration
of the three resolutions of the Legislative Council require the following avowal.

That this Flouse consider it as their constitutional right to commence all
umîoney Bills, either granting aids and supplies to His Majesty or imposing any
charge or burthen whatsoever upon the people, and to direct, limit, and appoint
in such Bills the ends and purposes, considerations, limitations, and qualifica-

R
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tions thereof, and that sucli grants, limitations and dispositions ought not to
be interfered with by amendments in the Legislative Council, because such has
never been permitted by lte Commons of this Province, nor is it the usage and
practice of the British Parliament.

RESOLUTIONS OF THE LEÇ.ISLATIVE COUNCIL OF UPPEn CANADA
Tuesday, 2Li Marci, 1818.

The Honorable te Legislative Council, on consideration of the lesolution
of the House of Assembly, delivered yesterday at the Bar of this House,

1. Resolved, that the Legislative Council and louse of Assenbly of the
Province of Upper Canada are co-ordinate branches of a Limited Legislature,
constituted by the Statute enacted in t.he tlirty-first year of His Majesty's Reign.

2. That ail powers, immunities and privileges of either branci are derived
fromn that Statute, and extend to tlicir respective advice and consent to His
Majesty, to make laws not repugnant to that Act for the peace, welfare, and good
Government of the Province.

3. That in adopting the order and course of proceeding to advise and consent
to laws, this House does not assume the powers, authority and privileges of the
Upper House of Parliament, grown out of te practice of ages, and unsuitable
to the circunstances of this Colony.

4. That the Hlouse of Assemhly, adopting as its type the Coinnions louse of
Parliament, and claiming all te powers, immnunities and privileges thereof, is
not justified by the words or spirit of the Constitution, more than Mihe Legislative
Council would be justified t.o assume for itself and its menbers the powers, in-
muinities and privileges of the Upper IHouse of Parliament.

5. That the origin of all supplies in either Iouse or exclusively in the louse
of Assembly nust be inditfferent so long as eithter house retains the power of
rejection, that the exercise of Lte riglit to amend an original Bill is equally in-
different except that, without the exercise of that right, or the resort to amicable
conference between the Lwo flouses time is wasted and Lte Public service delayed.

(;. That the House of Assembly did by Resolutions delivered at the Bar of
this H-louse declare tlat it would not accede to any conference on Lte subject of
a mnoney Bill.

7. Thtat. the mnendments iade to the Bill intituled "An Act to make further'
provision for regulating te Trade between this Province and the United States
o! Amuerica," by the Legislative Council, were to conform to a national regulation
of trade imparted to both louses by iHis Majesty's Government to reduce the
burtien of the people of whom the individuals of this louse are a part only
distinguished by the duty imposed on thiem in their Legislative capacity to
protect defend and support the interest of the whole.

8. That lavirg no means of interchanging opinion witl the House of Assembly,
but by way of conference or amendments, the Legislative Council does not con-
sider it reasonable that such amendiments slould lie treated as a breacli of
privilege, and that laving declared by its resolutions transmîitted to Lthe louse
of Assemblv that it would forbear amendments to money Bills such resolution
ouglt to aftord reasonable satisfaction to that louse (even if its privilege hîad
been violated) and restore the course and harmony of proceeding in the Public
business.

IIEsOLUTIONs Oi TuE lUSE oF AssEMBLY oF UPPEn CANADA

26th Mlarci, 1818.

1. Resolved, nen. con. that this louse, in persisting in their riglt to reject
ail amendmnents made hy the Legislative Council to Bills for raising and appro-
priating moncys, and to decline ail conferences thereon, are assuming to theni-
selves no new privilege; but are only adhering to the forni of proceeding whicht
has been maintained fromn the first establisiment of Lte Provincial Legislature,
and in whicl tley have taken for their guide the representative form of constitu-
tion in the Mother Country, by which that of this country is modelled, and by
wlhich the Legislative Council have in ail their proceedings equally governed
themselves; whatever it may suit their present purpose to disclaim.

2. Resolved, nem. con., that as this House desire to make no innovation,
so they are determined to suffer none, but will persist in maintaining in ail their
deliberations those rules which they iave found establislied, and whicl, being
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coeval with their constitution, they consider it would be as inconsistent with their
duty as it is repugnant to their inclination to abandon.

3. Besolved, nem. con., that the gracious Speech of His Majesty's Representa-
tive, John Graves Simcoe, Esquire, at the opening and prorogation of the first
Parliament of this Province, and the answers thereto, be entered on the Journals
of this 1House; that part of the Journals having been destroyed by the enemy
in the late war.

LXX

PROPOSED ACT OF UNION, 18221

[Trans.: Canadian Archives, Q. 160.]

A Bill [as amended by the Committee] for uniting the Legislatures of the Pro-
vinces of Lower and Upper Canada.

WIEREAS in the present situation of the Provinces of Loiver and Upper Preanble.
Cnada, as sucit with relation to Great Britain as to each other, a joint Legislature

for hoth the said Provinces would bc more likely to promote their general security
and prosperity than a separate Legislature for each of the said Provinces, as at
pr'esent by law estalblished;

13e it therefore enacted by the KING's most Excellent Majesty, by and with so much o
tlie advice and consent of the Lords Spiritual and Temporal, and Comnons, in Geo. 3,c.
tiis present Parliament assembled, and by the Authority of the saine, THAT provides a
so uiuch of an Act passed in the thirty-first year of the reign of his late Majesty latre fo
King George the Third, intituled, "An AcL to repeal certain parts of an Act passed of Lower
"in the fourteenth year of his Majesty's reign, intituled, 'An Act for making Upperca

'nore effectual provision for the Government of the Province of Quebec in
"orlh Anerica, and to make further provision for the Government of the said
" rvince,'" as provides for the composing and constituting within eaci of

ilie said Provinces respectively, a Legislative Council and Assembly, and for
iethe passing of laws by the Legislative Council and Assembly of each Province,

shall be and the same is hereby repealed, except in so far as the same or any of
lthe provisions thereof, mnay by this present Act be continued or applied to the
1prptoses of the joint Legisiature to bc constituted in manner hereinafter mon-
Lioned1: Provided also, that so much of an Act passed in the fourteenth year
of the reign of his said late Majesty, intituîed, "An Act for making more effectual
"provision for the Governient of the Province of Quebec in North Anerica,"
as is repealed by the said Act passed in the thirty-first year aforesaid, shall be
deened and taken to bc, and shall remain repealed.

And bc it further Enacted, That froin and after the passing of this Act, there lrenccfort
shall be within the said two Provinces, and for the same jointly one Legislative be one JoiM Igittativ
Couincil and one Assembly, to be composed and constituted in manner herein- councit,
aifter described, and which shall be called " The Legislative Council and Assembly one joint
"of the Canadas;" and that within the said Provinces, or either of them, Hlis AMnlbly
Nijesty, His leirs or Successors, shall have power, during the continuance of b Pro
Ithis Act, by and with the advice and consent of the said Legislative Council and
Asemiîly of the Canadas, to make laws for the peace, welfare and good govern-
mnent of the said Provinces, or either of them, such laws not being repugnant to
tiis Act, nor to such parts of the said Act passed in the thirty-first year aforesaid,
ais :are not hereby repealed; and that all such laws being passed by ithe said
Legislative C(uncil and Assembly, and assented to by Fis Majesty, 1lis leirs
or Successors, re-assented to in His Majesty's naine by the Governor-in-Chief
in a nd over the said provinces of Lower and Upper Canada, or in case of the death
or absence of such Governor-in-Chief, by the Lieutenant Governor of the Province
of Upper Canada for the Lime being, or in case of the death or absence of sucli
Lieutenant Governor, thon by the Lieutenant Governor of Lower Canada for
the time being, or in case there shail bc no Lieutenant Governor at such time
resident in the Province of Lower Canada, then by the person administering the
iovernment thereof for the time being, shall be and the same are hereby declared

1 This act was withdrawn ln the face of French-Canadian opposition and Upper-Canadian lukewarm-
ness. Out of the debates issued the Canada Trade act (3 G. >rge IV, t 119) which led to further disputes
in relation to 18 George 11, c. 12 (No. XXXIX). Petitions in connexion with the proposed union are in
B1ryminer, Report of the (anadian A rchires (1907), Egertoni and Grant, Canadian Constidional Derelop-
!Nenft. See s.lso Snith, W., 'Side Lights on the Attempted Union of 1822' (Canadian fIistorical Review,
, TOP. 38 ff .).
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to be, by virtue of and under the authority of this Act, valid and binding to ail
intents and purposes whatever within the said two Provinces.

Joint Legisla- And be it further Enacted, That the present members of the Legislative
tive Council to Councils of Loiver and Upper Canada shall, by virtue of this Act, and without

preent Mermbr8 any new or other commissions for that purpose, constitute together the Legisla-
of both Councile. Live Council of the Canadas, which said members shall take precedence in the

joint Legislative Council according to the date of the instruments by which they
were originally summoned to the Legislative Councils of the two Provinces

Other Persons respectively; and that it shail also be lawful for lis Majesty, His Heirs or
may be sum- Successors, from time to time, by an instrument under his or their sign manual,mond. to authorize and direct the said Governor-in-Chief, or in case of his death or

absence, such other person, and in such order respectively as is hereinbefore
directed, to summon to the said Legislative Council, by an instrument, under
a seal to bc transmitted by His Majesty to the Governor-in-Chief, or under any
other seal which the said Governor-in-Chief shall be by His Majesty directed to
use for the purposes of this Act, and which shall bc called the Great Seal of the
Canadas, and shall be applied only to the purposes directed by this Act, sucli
other person or persons as His Majesty, [lis leirs or Successors, shall think [it;
and that every person who shall bc so sumnoned to the said Legislative Council,
shall thereby become a member thereof.

Sueh rersons And bc it furthier Enacted, That such persons only shall bc summoned to the
isaid Legislative Council, as by the said above-mentioned Act, passed in the thîirty-

directed b 3 first year aforesaid, arc directed to bc summoned to the Legislative Council of
G.3. the said two Provinces respectively; and that every member of the said Legisla-

five Council shall hold his seat for the same term, and with the saine righîts,
fitles, honours, ranks, dignities, privileges and immunities, and subject to the
saine provisions, conditions, restrictions, limitations and forfeitures, and to the
same mode of proceeding, for hearing and determining by the said Legislative
Council all questions which shall arise touchîing the same, as are in the said Act,
passed in the thiirty-first year aforesaid, mentioned and contained, with respect
to the imembers thereby directed to be surnnoned to the Legislative Council of
tie Lvo Provinces respectively.

Governor to And bc it further Enacted, T[hat the Governor-in-Chief, or in case of his deathi
a a tor absence, such other person, and in such order respectively as is lereinbefore

Speaker of thle direced, shall have power and athority from time to time, by an instrument
Legislative under tie Great Seal of the Canadas, to constitute appoint and remove theCouncil. Speaker of the said Legislative Council.

Joint Assenbly And be it further Enacted, That the members at present conposing the
t coIst (ite Assemblies of the said two Provinces shall, together witlh suchu new members

of both, and ti as shail or may bc returned for either of the said Provinces respectively in nan-
continue until ner liereinafter mentioned, forn and constI'ute the Assembly of the Canadas,1 July 1825, and shall bc and continue until the first day of July one thousand eight hundredUnl sooner 

'dissolved. and twenty-five, unless sooner dissolved; and that in case of a dissolution of the
said Assembly, or of vacancies occurring therein, nembers shall bc returned from
the same counties and places, and in the sanie manner, and in the saine numbers,
except as hereinafter otherwise provided, as now by law they are returned within
the two Provinces respectively.

Act cf Urper AND whereas an Act was passed by the Provincial Legislature of Upper
Canada, 60 G. Canada, in the sixtieth year of the reign of his said late Majesty, intituled, "An3, to continuîe

i, force. Act for increasing the Representation of the Commons of this Province in the
" louse of Assembly;" BE it hierefore further Enacted, That the said Act, and
ail tic provisions therein contained, except as hereinafter otherwise provided,
shalil renain in full force and effect, and shall bc applied to fhe representation
of the said Province of Upper Canada in tle joint Assembly, in like manner as
tlie sane were al))icrÀble to the represenfation thereof in the Assembly of the
said Province of Upper Canada before this Act was passed.

Governor of And bc it further Enacted, Thiat it slall and may bc lawful for the Governor,
Lower Canada Lieutenant Governor, or person administering the government of the said
"oun turCt Province of Loiver Canada for tie Lime being, from time to time as le shal

of the Town- judge expedient, from and out of that part of the said Province of Lower Canada
ships to Le whiich has been crected into townships since the number of representatives for

the ,sellnbi. tlie said Province was settled by proclamation, to forn and erect new counties,
by instrument or instruments under the Great Seal of the said Province, each
such new counîty to consist of not less than six townships; and that when and



so often as any such new county shall be formed and erected as aforesaid, the,
(tovernor, Lieutenant Governor, or person administering the government of the
said Province of Lower Canada, shall issue a writ for the election of one member
to serve for the same in the assembly; and that whensoever the said Governor,
Lieutenant Governor, or person administering the government as aforesaid, shall
deei it expedient that any such new county, or any county heretofore erected
within the said Province of Lower Canada, and at present represented by only
(one member, shall be represented by two members, he shall in like manner issue
writs for that purpose: Provided always, that no subdivision of any counties
now erected or to be hereafter erected within either of the said Provinces, except
as hereinbefore provided with respect to the said townships, shall extend or be
construed to extend to increase the number of representatives for such counties:
lrovi(led also, that the number of representatives for each province shall not
cxceed sixty.

A nd be it further Enacted, That no act by which the number of representztives No Act to alter
of either Province shall be altered, shall hereafter be passed by His Majesty, by the number of
and with the advice and consent of the said Legislative Council and Assembly, t pae
uniless the same shall have been passed by two-thirds at least of the members unless by Two-
present at the question for the second and third reading of the same in the said third of both
Legislative Council and Assembly respectively. Houses.

And be it further Enacted, That all and every the provisions and regulations Provisions of
respecting the appointment and nomination, duties, privileges and liabilities of 3n g. 3, respto-ID ing Elections toreturning officers for either of the said Provinces respectively, and respecting remain in force.
the eligibility, qualification and disability of persons to sit as members in the
said Assembly, or to vote on the election of such members, and respecting any
oath to be taken by candidates or voters at such elections, and respecting all
o lier proceedings at such elections, and respecting the times and places of hold-
ing such elections, as are contained in the said above-mentioned Act, passed in
fihe thirty-first year aforesaid, except in so far as the said provisions and regula-
f.ions are hereby in anywise altered, shall remain and continue in force in both of
f lie said Provinces; and that all and every the provisions and regulations respect-
iiig the objects above enumerated, or any of them, which are contained in any
Act or Acts of the provincial Legislatures, which are now in force in either of
t lie said Provinces respectively, shall remain and continue in force within sucl
Province, except as the same are hereby in anyways altered, until otherwise
provided for by the joint Legislature.

And be it further Enacted, That when and so often hereafter as it may be Governor may
necessary to summon and call together a new Assembly for the said two Provinces, Bummon a new
il shall and miay be lawful for the said Governor-in-Chief, or in case of his death Aembly.
or absence, then for such other person, and in such order respectively as is
lvreinliefore directed, by an instrument under the said Great Seal of the Cana-
das, to summon and call together the said Assembly as hereinafter expressed and
pro videdl.

And be it further Enacted, That WVrits for the election of members to serve in And shall issue
the said Assernbly, shall be issued by the Governor, Lieutenant Governor, or Writs for the

election of
person administering the government of the Province within which such members î°e as
shall be chosen respectively, in the same manner and directed to the same officers, directed by 31
and returnable within the same period, as in and by the said Act made and passed Geo. 3.
in the thirty-first year aforesaid, is directed and provided.

And be it further Enacted, That on the first general election of members for Qualification
lie said Assembly, which shail take place from and after the passing of this in future to

Act, and on ail subsequent elections, whether general or for particular places, to the value of
in cases of vacancy, which shall be holden in either of the said Provinces, no £500 sterling.
persun shall be capable of being elected, who shall not be legally possessed to his
ownî use and benefit, of lands and tenements within one or other of the said
Provinces, of the value of Five hundred pounds sterling over and above ail rents
eliarges and incumbrances which may affect the same, such lands and tenements
being by him hîeld in freehold, in fief or in roture; and that every candidate
at such election, before he shall be capable of being elected, shall, if required by Oath to that
any other candidate, or by the returning oficer, Lake an Oath in the following etlect.
fornm, or to the following effect;

"1, A. 13. do Swear, That i am legally and bona fide possessed to my own use
"and benefit, of lands and tenements within the Province of Canada,

of the value of sterling, over and above ail rents charges and
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"incumbrances which may affect the same; and that the said lands and tene-
"ments are by me held in freehold, in fief, or in roture [as the case may be];
" and that I have not obtained the sane fraudulently, for the purpose of enabling
"me to be returned Member to the Assembly of the Canadas; and also that I am
" otherwise qualifled, according to the provisions of law, to be elected and returned
"to serve as a Member thereof."

Provided always, That nothing in this Act contained shall be construed to
affect any Act now in force in either of the said Provinces respectively, relating
to the qualification (other than as respects property) of any candidate or voter
at elections.

Persons swear- And be it further Enacted, That if any person shall knowingly and wilfully
ingfaiself take a false oath respecting his qualification, either as candidate or voter at

perjùry. any election as aforesaid, and shall thereof be lawfully convicted, such person
shall be liable to the pains and penalties by law inflicted on persons guilty of
wilful and corrupt perjury in the Province in which such false oath shall have been
taken.

Trials of con- And be it further Enacted, That whenever hereafter any question shall arise
tested Elections. touching the validity of the election or return of any person in either Province

to serve in the Assembly, such question shall be tried in the Joint Assembly,
according to the mode of proceeding now established by law in that Province
in which the disputed election or return shall have been made, until a uniform
course of proceeding shall be duly established for both Provinces.

Governor may And be it further Enacted, That it shall and may be lawful for the said
summon Two Governor-in-Chief, or in case of his death or absence, then for such other person,

Idembers of the
Executive and in such order respectively as is hereinbefore directed, if at any tin' he shall
couicil of deem it expedient, to sumnon and authorize, by an instrument under his hand

eato Province and seal, two rnembers of the executive Council of each Province to sit in every
Assembly with power of debating therein, and with all other powers, privileges
and immunities of the members thereof, except that of voting.

Joint Legislature And be it further Enacted, That the said Legislative Council and Assembly
to be sumioned, shall be called together for the first time at some period not later than the first

flot Jater tiian
ist Septenber day of September one thousand eight hundred and twenty-four, and once after-

1824, aud once wards in every twelve calendar months, and that the said Governor-in-Chief,
every twelve or in the case of his death or absence, such other person, and in such order re-
Months after-

wards. spectively as is hereinbefore directed, shall and may convene the first and every
other session of the said Legislative Council and Assembly, at such places within
either Province, and at such times, under the restrictions aforesaid, as lie shall
judge most conducive to the general convenience, giving due and sufficient
notice thereof, and shall have power to prorogue the saine from time to time,
and to dissolve the sanie by proclamation or otherwise whenever he shall deem
it necessary or expedient.

Every future And be it further Enacted, That every Assembly hereafter to be summoned
Asseibly to and chosen, shall continue for five years, from the day of the return of the writs
contifiie'Ive for choosing the same, and no longer; subject nevertheless to be sooner pro-

rogued or dissolved by the said Governor-in-Chief, or in case of his death or
absence, by such other person, and in such order respectively as is hereinbefore
directed.

Majority of And be it further Enacted, That all questions which shall arise in the said
Votes to decide. Legislative Council or Assembly, except in the cases herein otherwise provided,

shall be decided by the majority of voices of such members as shall be present;
and that in all cases where the voices shall be equal, the Speaker of such Council
or Assembly shall have a casting voice.

Oath prescribed Provided always, and be it further Enacted, That no member either of the
by 31 G. 3, to Legislative Council or Assenbly shal be permitted to sit or vote therein, untilbc taken. hi shall have taken and subscribed the oath prescribed for that pur-pose by the

said Act passed in the thirty-first year aforesaid, before a person duly authorized
to administer the same, as in and by the said Act is directed.

Royal Assent And be it further Enacted, That any Bill which shall be passed by the Legis-
to be declared lative Council and Assembly shall be presented for His Majesty's assent to the
or ibield as said Governor-in-Chief, or in case of his death or absence, to such other person,

31 G. 3. and in such order respectively, as is hereinbefore directed, who shall, according
to his discretion, declare or withhold lis Majesty's assent to such Bill, or reserve
such Bill for the signification of [lis Majesty's pleasure thereon, subject always
to the sane provisions and regulations with respect to Bills which may either
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b)e assented to, or from which Hlis Majesty's assent may be withholden, or which
niay be reserved as aforesaid, as the case may be, as in and by the said Act,
passed in the thirty-first year aforesaid, are contained and enacted with regard
to sucli Bills respectively.

And be it further Enacted, That ail laws, statutes or ordinances which are Ai Laws now
in force at the time of passing of this Act, within the said Provinces or either of in force to
t hem, or in any part thereof respectively, shall remain and continue to bc of ontbu excep'
t li same force, authority and effect in each of the said Provinces respectively peaied or altered.
as if this Act had not been made, except in as far as the sane are repealed or
varied by this Act, or in so far as the same shall or may be hereafter by virtue
of and under the authority of this Act repealed or varied by His Majesty, His
lleirs or Successors, by and with the advice and consent of the said Legislative
Council and Assembly.

And be it further Enacted, That ail riglts, privileges, immunities and advan- Privileges of
tages which are at present legally exercised and enjoyed by the members of fHe Mernbers to
Assemblies of Lower and Upper Canada respectively, shall continue to be continue.
exercised and enjoyed by them as members of the said Assembly of the Canadas,
iii as full and as ample a nianner as heretofore: Provided always, That no privi-
lege of the said Legislative Council or of the said Assembly, shall extend or be
construed to extend to authorize the imprisonment of any of His Majesty's
su.îbjects not being members of the said Legislative Council or of the said Assemo-
L,V, or olficers or servants of the said bodies respectively, until an Act be passed
declaratory of the rights and privileges of the said bodies in this respect.

And be it further Enacted, That from and after the passing of this Act, ail Hienceforth
w-ritten proceedings of what nature soever of the said Legislative Council and ai written

,\s, Proceedings,Assemnbly, or either of them, shall be in the English language and none other; (1 aft' r la
and that at the end of .he space of fifteen years from and after the passing of Year, an
tliis Act, ail debates in the said Legislative Council or in the said Assembly, nebates to bc
shall be carried on in the English language and none other. lin Efnglish alone.

ANI) whereas by the said Act of the Imperial Parliament of Greal Britain, iersonspro-
mnade and passed in the fourteenth year aforesaid, intituled, "An Act for making feiug the

more effectual provision for the government of the Province of Quebec, in North rn c tho
"Aimerica," it was, amongst other things, deciared, That His Majesty's subjects, Cnme not to
professing the religion of the church of Rome of and in the said Province of be affected.
Quebec, might have hold and enjoy the free exercise of the said religion, subject
to the King's supremacy as in the said Act mentioned, and that the clergy of the
said church might hold receive and enjoy their accustomed dues and rights with
respect to such persons only as should profess the said religion; BE it therefore
further Enacted and Declared, That nothing in this Act contained, nor any Act
to be passed by the said joint Legislature, nor any resolution or other proceed-
ing of the said Legislative Council or Assembly, shall in anywise affect or be
construed to affect the free exercise of the religion of the Church of Home by
l lis Mijesty's subjects professing the sane, within cither of the said Provinces,
bîut the same may continue to be exercised, and the clergy of the said churci
and the several curates of each respective parish of the said Province of Lower
Canada, now performing the clerical duties thereof, or who shall hereafter, with
Shie approbation and consent of His Majesty, expressed in writing by the Governor
or Lieutenant Governor, or persons administering the government of the said
Province of Loiver Canada for the time being, be thereto duly collated appointed
or iducLted, may continue to hold receive and enjoy their accustomed dues and
righits in as full and ample manner, to all intents and purposes, as heretofore,
and as is provided and declared by the said last-mentioned Act.

And be it further Enacted, That ail the provisions, regulations and restrictions Certain pro.
uade and imposed in and by the said Act, passed in the thirty-first year aforesaid visions Of 31 G.

with respect to any Act or Acts containing any provisions of the nature therein ' ,to te
particularly mentioned and specifled, shall and the saime are hereby declared to paswsa by ie
extend and apply to each and every Act which shall be passed by the said Joint Legimia-
Legislative Council and Assembly, and which shall contain any provisions of ture,
the nature in and by the said last-mentioned Act set forth and specified.

And be it further Enacted, That ail and every the accounts, returns, papers, Accounta, &c.,
and documents, which by any Act now in force in either Province, are directed to be laid before
tu b)e laid before the Legislature thereof respectively, shall, under the penalties the wealature.
therein provided, be in like manner transmitted and laid before the Legislature
of the Canadas, during the continuance of such Acts.
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Salaries of And be it further Enacted, That the officers and oher persons receiving salaries

Ofeers of the or allowances in respect of services rendered by them in the Legislatures of their
cotinue tii! respective Provinces, shall continue to receivýe such salaries and allowances as

otherwise pro- heretofore, until otherwise provided for by any Act which shall be passed by
vided for. His Majesty, Iis Heirs or Successors, with the advice and consent of the Legis-

lative Council and Assembly of the Canadas.

LXXI

LORD DALHOUSIE'S SPEECIH PROROGUING THE LEGISLATURE
OF LOWER CANADA

[Trans.: Christie, op. cil.]
9th March, 1824.

Gentlemen of the legislative council, gentlemen of the assembly,-I am now
to close a session of the provincial parliament. the result of which I am much
afraid will prove to be of little public advantage; at the same time your long
and laborious attendance is entitled to my best thanks; but before I prorogue
this parliament, I think it important to the country that I should here, as his
Majesty's representative, express my sentiments upon the general result of your
proceedings during the several sessions in which I have met you: I declare those
sentiments in an earnest desire to attract the serious attention of every member
of this parliament, of every man who values the prosperity of Canada, and I
trust I know too well the principles of the British Constitution, to express myself
in any mianner inconsistent with that respect which one branch of the legislature
owes to another, or with those rights and privileges which belong to each re-
spectively.

A claim lias been made to an unlimited right in one branch of the legislature,
to appropriate the whole revenue of the province according to its pleasure,
including not only that part of it heretofore granted to his Majesty, and which
is appropriated by acts of the provincial parliament to specific purposes, and
subject to such distribution as the king may sec fit, but even that portion also
of the revenue which is raised by the authority of the Imperial Parliament,
appropriated to defray the expenses of the administration of justice and of his
Majesty's civil government in this province, and directed by an net i passed in
the 3ritish parliament, long before the eñablishment of the present constitution
in this province, to be so applied, under the author&y of the lords commissioners
of his Majesty's treasury; this claim, made by one, bas been formally denied
by the other two branches of the provincial parliament; nevertheless it lias been
persisted in, and recourse has been had to the unusual proceeding of withholding
the supplies, except upon conditions which would amount to an acknowledgment
of its constitutional validity.

Thiis subject bas occupied every session from the first to the last, and is now
transmitted to those which shall follow. It bas caused incalculable mischief
to the province; and now leaves it to struggle under difficulties, while every
inhabitant of it must sec that the encouraging aid of the legislature is alone
wanting to arouse powerful exertions and draw forth those resources, whiclh,
without that aid must. in a grent measure, be dormant and useless within its
reach. But, gentlemen, I sec with infinite satisfaction, that notwithstanding
these unfavorable circunistances, Canada is powerfully advancing in improve-
ment, and that the differences which continue to disturb the legislature, have not
interrupted, in the smallest degree, that general contentment which the people
enjoy under the paternal care and protection of his Majesty.

In former years, when the supplies necessary for the support of his Majesty's
governnent and the honor of his crown in this province, were not granted, I
averted the unhappy consequences which must have resulted from a strict ad-
herence to the letter of the law; and I trust that my conduct, on these occasions,
will be justified and approved, where alone I am responsible: but as my advice
has been unavailing to prevent this result at the present period, I shall interfere
no further; adhering now to the lett.er of the law, 1 shall guide the measures of
the executive government by that rule, and according to my best judgment,

1 Sec No. XXXI.
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laienting that the public must feel those consequences which have so long
impended over it, and whiclh I can no longer avert.

Gentlemen of thie legisiative council,-I feel myself called upon to acknowledge
hie calm, fIlrm and dignified character of your deliberations and conduct in the
discussion of the publie business, and I take it upon me, in a sense of duty, to
thank you in his Majesty's name, for the support you have uniformly given to
the measures I have from time to time recommended to you for the good of
the province.

1 fervently pray that the wisdorn of your proceedings may make a just im-
pression upon the loyal inhabitants of the province, and lead them to that
temperate and conciliating disposition which is always best calculated to give
eniergy to public spirit, to promote public harmony, and ensure public happiness;
these are the great advantages which result from a w:se exercise of the powers
aind privileges of parliament.

LXXII

BATIIURST TO BURTON
[Trans.: Christie, op. cil.]

Downing Street, 4th June, 1825.
Sir,-I have received your two despatches of tie dates of tie 24th and 30th

Starch ultimo. In the first of these despatches you state that "you inform nie
"with infinite satisfaction that the differences which have so long subsisted
" between the legislative bodies on financial matters, have been arnicably settled,
"and that I shall perceive by the draft of a bill which you enclose, that tie
"assenbly have decidedly acknowledged the right of the crown to dispose of
"tie revenue arising out of the l4th Geo. Il1." etc.'

1 regret to say that it is not in my power to consider this arrangement as in
any degree satisfactory. The special instructions which lad been given by his
Majesty's command to the governor-general, in my despatches of the i lth Sept.,
1820, and l3th September, 1821, had imposed on him the necessity of refusing
all arrangements that went in any degree to compromise the integrity of the
revenue known by the name of the permanent revenue; and it appears to me,
on a careful examination of the measures which have been adopted, that they are
at variance with those specifled and positive instructions.

Tlie executive government hlad sent in an estimate in which no distinction
was made between the expenditure chargeable upon the permanent revenue
of the crown and that which remained to be provided for out of the revenues
raised under colonial acts. In other words, had the whole revenue been raised
uînder colonial acts there would have been no difference in the manner of sending
ini tHe estimates.

The estimate was given at £65,000 sterling, of which the assembly appear to
have voted £58,074, as "amount of votes," and £3,537, specially voted by
lrovincial acts; and they refuse to incur any expenditure for £3,390 for different
iteiis. Instead of the king's permanent revenue having certain fixed charges
placed upon it, of which the assembhly were made cognizant, the revenue was
piedged, together with the colonial revenue, as trie ways and means of providing
for the expenses of the year. The assembly having calculated thie amount of the
perrmanent revenue and of the taxes received under colonial acts proceeded to
vote. from the unappropriated revenues, "such sum or sums as might be necessary
to make up and complete a sum not exceeding £58,074 sterling," and the extent
of which nust necessarily depend on the amount of trie taxes received from the
pernmanent revenue.

'lie consequence of this arrangement is, that the permanent revenue will
not hbe applied for the payment of such expenses as his Majesty may deem fit,
biut on the contrary, for the payment of whatever expenses trie colonial legis-
Lature mav think necessary, and trie only money to be raised under the king's
revenue being thus appropriated, no means remain for the liquidation of those
ejenses formerly carried on the king's revenue, and many of them specially
authorized by his Majesty, which have been rejected by the assembly in this
instance. The appropriation of the permanent revenue of the crown will always
lie laid by his Majesty's command before the house of assembly, as a document

à See No. XXXII.



for their information and for the general regulation of their proceedings. They
will therein see what services are already provided for by the crown, and what
remains to be provided for by the legislature; and they will be thus assured
that the proceeds of the revenue of the crown, (whether more or less, and from
whatever source derived,) will exclusively and invariably be applied, under the
discretion of the king's government, for the benefit of the province.

With respect to items rejected by the assembly, I shall feel it my duty, after
having given attention to each individual article, to give special instructions
to the governor-general on his return,1 to direct the payment of those which it
may Pe thought expedient to continue.

As the bill is limited to one year, I shall not think it necessary to recommend
to his Majesty to disallow it, but confine myself to instructing his Majesty's
representative in the province of Lower Canada, not to sanction any measure
of a similar nature.

I have, etc.,
(Signed) BATHURST.

LXXIII

RESOLUTIONS OF ASSEMBLY OF LOWER CANADA, 1826

[Trans.: Christie, op. cil.] -

I. That it is the opinion of this committee that it is expedient to adhere to the
determination of the house, as recorded in its votes and proceedings on the civil
expenditure of the government of this province, in 1810, 1819, 1821, 1822, 1823,
1824, 1825, and during the present session, to vote upon all the necessary sums
for paying the said expenses, and to renew its resolutions of the 12th March,
1821, 12th Jan., 1822, 7th March, 1823, 2d March, 1824, and 13th March, 1826,
in so far as they are opposed to the exclusive application of any part of the public
revenue, to particular services, without the consent of this house.

Il. That the Statute of the 18th Geo. III, chap. 12,2 bas not conferred any
new rights upon the inhabitants of the British colonies, but it is a declaratory
act, the enactments whereof recognize and consecrate the constitutional maxim,
that the colonies having a representation have an unalienable right not to be
taxed without the consent of their representatives, and that to the Legislature
alone appertains the right of distributing all monies levied in the colonies.

III. That the said act as well as a multitude of other acts of the British parlia-
ment which announce the same principles, and the acts and constant claims of the
British colonies which have enjoyed a representative system, have established
a public colonial law, uniform for them all, under which they have prospered,
by which their legislatures have annually distributed the revenue and exercised
an effectual and necessary controul over the expenses of their administration.

IV. That there is the less reason to maintain that this province ought not
to enjoy that right, as it is the only one of all the North American colonies,
for which the Imperial Parliament is not every year called upon to vote a great
part of the expenses of the civil government. That this house is yet willing, as
they have always been, to grant all the sums towards the necessary expenses of
the administration of justice, and the support of the civil government provided
they have a just controul over the whole revenue.

V. That even assuming as a proposition, which, nevertheless, this bouse do
formally reject, that the revenue applicable to the payment of the expenses of
the civil government, and of the administration of justice, may legally be dis-
tributed by any other authority than that of the legislature; if they were sufficient
to defray the whole of those expenses, the claim set up by the present administra-
tion to exemption from the effectual and necessary controul of the assembly, in
the distribution of that portion of the public revenue, is by so much the more
ungrounded, as in consideration of the acknowleged insufficiency of those funds,
the bouse of assembly being called upon, to supply additional considerable sums,
indispensably necessary for covering the whole expenses of the civil government,
and of the administration of justice, they have the right of annexing to that grant,
such conditions and limitations as the interest of the country appears to them to
require.

1 Lord Dalhousie was absent from the province from June, 1824, to September, 1825. Lieutenant-
governor Burton was administrator in bis absence. 2 See No. XXXIX.
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LXXIV

LORD DALHOUSIE'S SPEECH PROROGUING THE LEGISLATURE
OF LOWER CANADA, 1827

[Trans.: Christie, op. cit.]

Gentlemen of the legislative council, gentlemen of the assembly,-I come to
close this session of the provincial parliament, convinced, by the state of your
proceedings, that nothing likely to promote the public interest can be now
expected from your deliberations.

To you, gentlemen of the legislative council, who have attended to your dutiës
in this session, I offer my thanks on the part of his Majesty, as an acknowledg-
ment of the regard which, by your presence, you have shown to the welfare of
your country, and also of that proper respect which you have manifested for the
sovereign, from whom your honours are derived.

Gentlemen of the assembly,-It is painful to me, that I cannot speak my
sentiments to you in terms of approbation and thanks. The proceedings in this
session impose upon me a duty, of which, however unpleasing, I will acquit
myself as a faithful servant of my king, and a sincere friend to the province.

Many years of continued discussion of forms and accounts have proved un-
availing to clear up and set at rest a dispute, which moderation and reason
might have speedily terminated. It is lamentable to see, that no efforts or con-
cessions of his Majesty's government have succeeded in reconciling those differ-
ences of opinion in the legislature; but it is infinitely more so, that differences
on one subject should cause a rejection of every other measure which his Majesty's
government recommends to your consideration.

The duties expected of you in this session were not difficult; among the first
was an examination of the public accounts of last year, and a report upon them,
whether of approval or otherwise ;-has that duty been done so that your country
can know the result?

Have you considered the estimated expenditure for the current year, and
granted the supply required in his Majesty's name ? or have reasons been assigned
for the refusal of them, that can be known and understood by the country ?-
Have the messages from his Majesty's representative been duly acknowledged,
and answered according to the rules and forms of parliament, or according with
the respect which is due by each branch of the legislature to the other?

Have the rules or orders of proceeding in the house of assembly been attended
to, in so far as they affect and recognize the prerogative rights of the crown?

These are questions, gentlemen, which you are now to ask yourselves in-
dividually and answer to your constituents on your return to them.

These are questions which you are to answer to your consciences, as men
who are bound by oaths of fidelity to your country and to your king.

In my administration of the government, I have seen seven years pass away
without any conclusive adjustment of the public accounts; thus accumulating
a mass for future investigation, which must lead to confusion and misunderstand-
ing. In the same years I have seen the measures of government, directly appli-
cable to the wants of the province thrown aside without attention and without
any reason assigned. I have seen the forms of parliament utterly disregarded;
and in this session a positive assumption of executive authority, instead of that
of legislative, which last is alone your share in the constitution of the state.

The results of your proceedings in this session have been, the refusal of the
supplies necessary for the ordinary expenses of government, the loss of the
militia bill, the failure of all provision for the maintenance of prisoners in your
gaols and houses of correction, for the support of the insane and foundlings, and
for the establishments of education and charity, and a total obstruction of local
and public improvements.

In this state of things, and with the experience of past years, it is now no
longer consistent with a proper discharge of the high trust committed to me, to
entertain hopes of a return to better reason in the representative branch of this
parliament but it is still my duty to call upon you as public men, and to call
upon the country, as deeply interested in the result, to consider seriously the
consequences of perseverance in such a course.

I shall conduct the Government with the means in my power, with an un-
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diminished desire to do good; but while I must submit myself to the interruption
of all public improvement, under the authority of the civil government, I will
declare my deep regret at such a state of things: I think it right to convey to the
country, a free and unreserved expression of my sentiments upon these public
misfortunes; and I will leave no doubt on the public mind of my determination
to persevere firmly in the path of mny duty, with a faithful regard to the rights
of my sovereign with which are also combined the best interests of the province.

It only remains for me now, compelled by existing circumstances to prorogue
this parliament, whatever may be the inconvenience resulting to the province
by such a measure.

LXXV

HUSKISSON'S SPEECH ON CANADIAN AFFAIRS'

[Trans.: Christie, op. cil.]
There is, I am sure, none who will not say, that the pretensions of the legislative
body to take the whole management of these monies into its own hands, are
neither founded in law nor practíce. On the other hand, the house of assembly
holding the public purse in its own bands, having the complete command of the
general revenue, in order to enforce its unreasonable pretensions-for so I must
call them, inasmuch as they are contrary to law, inconsistent with, and sub-
versive of all the principles of consftitutional government-in order I say to
enforce their pretensions, have refused to appropriate any part of the larger
revenue, of which they have the command., unless also the appropriation of the
permanent crown revenue be given up to them. This, sir, is the state of the con-
troversy between the executive and the legislative body in Canada. The conse-
quences of the agitation of such a question as this, in which both parties have
stood upon their extreme rights have been most unfortunate, and such as all who
looked dispassionately at the subject, could not but most deeply regret. One of
the unfortunate consequences has been, the necessity under which the representa-
tive of the king has found bimself, of appropriating money for the necessary
services of the colony, without the sanction of the colonial legislature. Such a
thing as this, in a country with a legislative assembly-in a country that has
the least pretence to freedom, can only be justified by the absolute necessity of
preventing general confusion, and the subversion of the government. I do not
stand here, God forbid that I should! in the British House of Commons, living
as I do, in a country where the rigbts o! the popular branch of the legislature
to controul the expenditure of the money it raises are so well known and univer-
sally acknowledged-to defend the abstract propriety of a governor of a colony
appropriating its revenue without the sanction of an act of the legislature, as
required by law; but, pressed by necessity, it ought not perhaps to be wondered
at, however we may regret the necessity, that a governor should take all the
means in bis power to maintain the tranquillity of the place committed to bis
charge.-When principles are pressed to the extreme, a legislature may, no doubt,
distress the executive government of a country, and so wear it out by continued
opposition, as to have the point in dispute conceded; but what are not in the
meantime the unfortunate results to the people? What, in the midst of these
conflicts, has been the result to the province of Canada? Nothing was expended
of the money raised in this irregular manner, as I must call it, but what was
absolutely necessary to carry on the government of the province; all improve-
ment was at a stand, the roads were neglected, education was overlooked, the
public buildings were suffered to fall to decay, and the country generally-I will
not say reduced to a state of anarchy, because the king's representative properly
sustained bis government-was brought to such a state that there was not a
Canadian whose interests did not suffer. The recurrence of such a state of things
it is our duty to prevent, and I think I have made out such a case as is sufficient
to convince the bouse, without going into further details, that, if we have the
right and the power, the time is come which warrants us calling upon parliament

I In 1828 matters reached such a crisis that the extremists under Papineau attacked Dalhousie in
terms of abuse. A monster petition condemnlng 1dm and setting forth grievances was sent to England.
A counter-petition from the eastern townshps followed, On Huskisson's motion the government
appointed a committee to investigate Caadian affaim. Extracts from its report are given in the next
document. For luskisson's speech in extensa ee, uskdstong's Speeches, iii, pp. 269 ff. (London, 1831).
Of. Brady, A., William Huskisson and JfWeral Reform, pp. 163 ff. (Oxford, 1928).
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to interpose its beneficent authority for the purpose of quieting these feuds, and
of establishing such a system of civil government as may give a fair share to
ail parts of the province of the administration of the revenues, so as to render
them available for the improvement of the country-such a system as will on
the one hand give to the legislative assembly the power of directing the whole
application of funds for the internal improvement of the province, and on the
other, restraining them from the exercise of any authority over what I may call
the civil list. Every man who knows anything of the country must be aware
of the unfitness of the king's representative in the government, and the judicial
establishment for the administration of criminal justice, which is the same as
that of England, depending for their stipends upon the varying judgments of
a popular assembly. The inexpediency of this with regard to the judicial establish-
ment, which in its administration of justice, might often come into collision
with the members of the assembly, whose judgment is every year to regulate
the reward of their services, must be particularly obvious. Judges have duties
to perform, which render it essential that they should be perfectly independent.
I trust I need say no more to convince the house, that the system wished to be
established by the Canadian legislature, is not compatible with the independence
and dignity either of the king's representative or the criminal judges. Out of
what particular fund these charges should be defrayed, I am not prepared to say,
but the present plan of paying a fixed and.settled sum out of a variable revenue,
I certainly think might be amended. Without, however, entering into the
particulars on this point, I think some mode might be found for establishing
what I have styled the civil list, from which the salaries of the judicial and other
departments, should be granted for life; or in any other way that would answer
the object I have in view. The remainder of the revenue should then be left to
the free disposal of the colonial legislature. I must here, in justice to the king's
government in Canada, claim for them their due. So far was it from wishing
to have any control over any further sum than that to which I have alluded,
that they never hesitated, during the whole of these troubles, to lay before the
legislature of the province, an account of the application of, and payments from
the revenue, in order that the assembly might be assured there was no mis-
application of it. The government there are perfectly willing, it is evident from
this, to accede to the suggestion I have just made respecting the share of
controul it shall have over the colonial revenues. Sir, I do not think there are
any other topics connected with the present state of Canada, which would justify
me in detaining the house longer, as I trust I have said sufficient to support me
in the motion I intend to make. There are two grounds on which I principally
rest. The first is the state of the representative system in Lower Canada, and
the situation of the revenue in respect to the administration of justice; and the
second is the controversy which has grown up respecting the powers of the
executive and legislative bodies. The case I have made out on those two points
is sufficient, I trust, to entitle me to the committee for which I mean to move.
Before I sit down, I beg only to add a word or two respecting a point which has
been insinuated in this house, and discussed in other places. I allude to what
bas been said respecting the policy of giving up the colony altogether. Those
who think it would be politie to do so, may say that we ought to spare ourselves
the trouble and endeavours to improve the state of the provinces, by taking
the wiser and better course of relinquishing them altogether. Let those who
argue thus, consider that these are our fellow subjects-are born like ourselves,
in the king's allegiance-are fulfilling ail the duties of subjects and are willing
to remain as such and fulfil all the obligations their allegiance to the Crown
requires. I say, that whilst that is the case, they are fairly entitled to claim
from us that protection which their fidelity and good conduct have rendered
them so worthy of. On such a subject I will not argue on-what is, however,
a very maintainable ground, the importance of these provinces to Great Britain
in a naval, a commercial and political point of view-but I implore honourable
gentlemen, before they venture even to allow themselves to hint at such a
conclusion as that to which I have just adverted, to consider the political honour
of this country, and the moral impression which would be made on all nations
by such a relinquishment without necessity, and without its ever having been
asked us. Shall we give up such a possession without a challenge? Or shall we,
as was done in the case of another part of America once, also belonging to France,
I mean Louisiana-shall we make it a matter of pounds, shillings and pence?
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Shall we sell it to another power? England has not fallen so low, Canada is bound
to us by the recollections of honourable valour, both naval and military. It
is a trophy too glorious to part with in either of the ways I have alluded to.
Canada cannot but be maintained by every means within our power; we are bound
if we wish to bear untarnished our honour, to give Canada protection to the last
extremity. That, then, is not a view of the subject we can for one instant
entertain. It is a country, too, let it be remembered, where there are none of
those unfortunate distinctions which prevail in others of our colonies-there is
no division of castes, no slavery-the people are, I may say, almost as one family
united by the most intimate connections with this country. England is the parent
of many colonies, one of which now forms one of the greatest and most flourish-
ing empires in the world; by that, and others, we have carried our language,
our free institutions, and our system of laws, to the most remote corners of the
globe. What we have thus planted is now taking root, and what we now foster
as colonies will be, no doubt, one day or other, themselves free nations, the
communicators of freedom to other countries. If I am told that for this we have
made great sacrifices, I say, be it so, for in spite of these sacrifices, England
remains, for its extent, still the most powerful, the most happy nation that does
or ever has existed. I say, moreover, that we should be well paid for all the
sacrifices we may yet be called upon to make, if we are to add to the rich harvest
of glory we have already reaped, by being the parent of countries in which the
same happiness and prosperity that bas distinguished this country will, I trust,
for many ages to come be enjoyed. That will be our reward for establishing our
superfluous population not only in America, but in other quarters of the world.
What can be a prouder feeling for Englishmen, than that England bas done its
duty to the world, by attempting, and successfully, to improve it? Whether
Canada is to remain for ever dependent on England, or is to become an in-
dependent state-not, I trust, by hostile separation, but by amicable arrange-
ment-it is still the duty and interest of this country to imbue it with English
feeling, and benefit it with English laws and institutions.

LXXVI

REPORT OF THE SELECT COMMITTEE ON THE STATE OF
THE CIVIL GOVERNMENT OF CANADA'

[Trans.: British Parliamentary Papers, 1828, Vil; 569.]

22nd July, 1828.
Your committee began their investigation into the state of the civil government
of Canada, by examining the several petitions from the inhabitants of the two
provinces, which had been referred to them by the house. The petition from the
townships of the lower province, 2 signed by about 10,000 persons, complain of
the want of courts within their own limits, and of the administration of French
law in the French language. That they are without representation in the bouse
of assembly in Lower Canada; and that emigrants of British origin have been
deterred from settling in the province: And, finally, they pray that a legislative
union may take place between Upper and Lower Canada.

Your committee then proceeded to examine the petition signed by 87,000
inhabitants of Lower Canada, resident within the seigniories, who complain of
arbitrary conduct on the part of the governor of the province-of his having
applied public money without legal appropriation-of violent prorogations and
dissolutions of the provincial parliament, and of his having prevented the passing
of many useful acts, which they enumerate.

They complain also that a receiver-general had been maintained in the
exercise of his functions for some years after his insolvency was known to the
government. That similar abuses had prevailed with respect to the office of
sheriff. And it is further stated, that the rights of the petitioners had been
injured by acts of the Imperial parliament, particularly by the Canada Trade

1 The extracts given from the report are the most important constitutionally. The whole report is
valuable, and the 308 pages of evidence are of exceptional interest. The report became later on a strong
reform platform in Lower Canada. Unfortunately, the report was never debated in the British parlia-
ment, for soon after it waà drawn up Huskisson ceased to be colonial secretary.

* The Eastern townships.
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Act and the act passed in the sixth year of his Majesty's reign, chap. 59, affecting
the Tenures of Land.

For a further knowledge of the grievances complained of, your committee beg
leave to refer to the petitions, which will be found in the appendix.

Before your committee proceed to explain or to discuss these important
subjects, they think it their duty to state, that petitions from the province of
Upper Canada were also referred to their consideration; the prayer of which
petitions is, that the proceeds arising from the sale of certain lands set apart
for a protestant clergy may not be applied solely to the use of the clergy of the
church of England, (the adherents to which throughout the province they state,
in contradiction to representations of Archdeacon Strachan, to be comparatively
few in number) but that they may be applied to the maintenance of protestant
clergymen of other denorninations, and to the purposes of general education.

As these petitions appear to comprehend the most material subjects that have
of late agitated the provinces of Upper and Lower Canada, your committee
thought the best course they could pursue, was to examine witnesses as to each
petition, in succession, and in communicating to the house, the information
they have received, and the opinions they have been induced to form as to the
civil government of Canada, they will treat of the different subjects as much as
possible in the order in which they were investigated.

Your committee proceeded to examine into the peculiar system of law estab-
lished in Lower Canada, to which their attention was peculiarly drawn by the
petition from the Townships. Your committee have examined in great detail on
this subject, from which they collect that uncertainty has long existed on points
of law relating to the tenure of real property in that portion of the province.
It appears that shortly after the cession of the province, the king of England,
in a proclamation dated the 7th October, 17631 (which will be found in the
appendix) declared, amongst other things, "That all the inhabitants of the
province, and all others resorting to it, might confide in his royal protection for
enjoying the benefit of the laws of England," and announced that he had given
commands for the erection of courts of judicature, with an appeal to his Majesty
in council.

In the year 1774,2 the first act of parliament was passed making provision
for the better government, of this part of the British dominions. By this act the
English criminal law was preserved. But it was enacted that, "in all matters
of controversy relating to property and civil rights, resort should be had to the
laws of Canada, as the rule for decision of the same, and all causes that should
therefore be instituted in every court of justice, to be appointed within the
province, should, with respect to such property and rights, be determined agreeably
to the said laws and customs of Canada." There is, however, one marked exception
to this concession of the French law, namely, "that it should not apply to lands
which had been, or should be granted in Free and Common Soccage."

After an interval of several years, this act was followed by the Constitutional
Act of 1791.3 The provisions of this inportant act have no bearing upon the
subject under our consideration, excepting that it provides with respect to Lower
Canada, that lands shall be granted in free and common soccage if so desired,
and further, that such grants are to be subject to such alteration, as to the nature
and consequences of Soccage Tenure, as may be made by the provincial legisla-
ture, and with his Majesty's approbation and assent; but no such alteration
has been made.

On examining into the application of those provisions in the province, it
appears not only that doubts have existed as to the true interpretation of them
'-but that the general practice of the colony has been to convey real property
within the townships according to the Canadian forms, and that it has deseended
and been subject to the incidents of that law. In the year 1826, the British parlia-
ment passed an act which put its own interpretation of these statutes beyond
the reach of further dispute. This act commonly called the Canada Tenures'
Act,4 declared that the law of England was the rule by which real property
within the townships was to be hereafter regulated and administered. In offering
any recommendations on points of so much difficulty and importance, your
committee are fully aware of the disadvantages under which they labour, and of
their inability, from the want of sufficient technical and local information to
enter, for any useful purpose, into minute and intricate details. They do not,

See No. VI. S See No. XXXI. * See No. LIV 6 George IV, c. 59.
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however, decline to offer as their opinion, that it would be advantageous that the
declaratory enactment in the Tenures' act respecting lands held in free and com-
mon soccage should be retained: that mortgages should be special, and that in
proceedings for the conveyance of land, the simplest and least expensive forms
of conveyance should be adopted upon the principles of the law of England;
that form which prevails in Upper Canada, being probably under all circum-
stances, the best which could be selected: that a registration of deeds relating to
soccage lands should be established as in Upper Canada.

Your committee are further of opinion that means should be found, of bring-
ing into effective operation the clause in the Tenures' act, which provides for the
mutation of tenure; and they entertain no doubt of the inexpediency of retain-
ing the seigniorial rights of the crown, in the hope of deriving a profit from them.
The sacrifice on the part of the crown would be trifling, and would bear no pro-
portion to the benefit that would result to the colony from such a concession.

In addition to these recommendations it appears to be desirable that some
competent jurisdiction should be established to try and decide causes arising
out of this description of property; and that circuit courts should be instituted
within the townships for the same purposes.

The committee cannot too strongly express their opinion that, the Canadiais
of French extraction should, in no degree, be disturbed in the peaceful enjoy-
ment of their religion, laws, and privileges, as secured to them by the British
acts of parliament; and so far from requiring them to hold lands on the British
tenure, they think that when the lands in the seigniories are fully occupied,-if
the descendents of the original settlers shall still retain their preference to the
tenure of fief el seigneurie, they see no objection to other portions of unoccupied
lands in that province being granted to them on that tenure, provided that such
lands are set apart from and not intermixed with the townships.

Your committee are now desirous of adverting to the representative system
of Lower Canada, with respect to which all parties seem to agree that some
change should take place. To this branch of their enquiry, they are desirous of
recalling to the recollection of the house that under the provisions of the act of
1791, the division of the province for the purpose of exercising the elective
franchise, was entrusted to the governor; and it appears that Sir Alured Clarke
took the numerical amount of the population as the sole basis on which his
calculations were formed, and divided into counties as much land as was found
to contain a given number of inhabitants. On the thickly populated banks of
the St. Lawrence, a small district was found to suffice, while in the most distant
parts, vast territories were comprehended in one county, in order to obtain the
requisite amount "of population. Thus it happens that the counties of Kent,
Surrey, Montreal, Leinster, and Warwick, do not, altogether, equal, in extent,
the single county of Buckinghamshire. The small counties, too, are composed,
wholly of lands holden as seigniories.

A bill actually passed the assembly, the object of which was to increase the
number of the representative assembly. This bill did not become a law, and it
appears to have been founded upon the same principle, and to have involved
the same error as the original arrangement by Sir Alured Clarke. It has been
stated by one of the witnesses, that under the proposed division, a disproportion-
able increase would have been given to the representatives from the seigniories.

In providing a representative system for the inhabitants of a còuntry which
is gradually comprehending in its limits newly peopled and extensive districts,
great imperfections must necessarily arise from proceeding, in the first instance,
on the basis of population only. In Upper Canada, a representative system has
been founded on the compound basis of territory and population. This principle,
we think, might be advantageously adopted in Lower Canada.

One of the obstacles which is said greatly to impede the improvement of the
country is, the practice which has prevailed in making grants of land in large
masses to individuals who had held official situations in the colony, and who have
evaded the conditions in the grant, by which they were bound to provide for its
cultivation, and now wholly neglect it, although powers have been latterly
acquired by the government to escheat these lands; and although we think that
under certain modifications this power may be advantageously used, we are
nevertheless of opinion that a system should be adopted similar to that in Upper
Canada, by the levy of a small annual duty on lands unimproved and un-
occupied, contrary to the conditions of-the grant.
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It now becomes the duty of your committee to advert to the petitions signed

by the inhabitants of the seigniories, on the important subjects contained in them.
They thought it right to call for explanation from Mr. Neilšon, Mr. Viger, and
Mr. Cuvillier, members of the assembly of Lower Canada, who had been deputed
to this country for the purpose of seeking redress for the injuries complained of
by the petitioners.

From the testimony of these gentlemen we have learned, with the deepest
regret, that the disputes which have arisen between the government and the
house of assembly, originating (as they appear to have done) in doubts as to the
right of appropriating and accounting for a considerable portion of the public
revenues, have led to a state of confusion and diffliculty in the administration
of public affairs in the colony, which calls for a decisive and early remedy.

With a view to understand accurately the grounds of this dispute, the committee
have carefully examined into the different sources of revenue arising in Lower
Canada, and they have examined also the public documents which have enabled
them to trace the successive steps which had been taken by the contending
parties in these disputes. Your committee beg leave to refer to the evidence
of Mr. Neilson and of Mr. Wilmot Horton, for a detailed account of the origin
and progress of these differences.

Upon this important subject your committee have felt that they should not
do wisely in confining their views to a critical examination of the precise meaning
of the words of the different statutes-they look rather to the circumstances of
Lower Canada-to the spirit of its constitution-to the position and character
of the local government, and the powers, privileges and duties of the two branches
of the legislature.

Although from the opinion given by the law officers of the crown, your com-
nittee must conclude that the legal right of appropriating thé revenues arising
from the act of 1774 is vested in the crown, they are prepared to say that the
real interests of the province would be best promoted by placing the receipt and
expenditure of the whole public revenue under the superintendance and controul
of the house of assembly.

On the other hand, your committee, while recommending such a concession on
the part of the crown, are strongly impressed with the advantages of rendering
the governor, the members of the executive council, and the judges independent
of the annual votes of the house of assembly, for their respective salaries.

Your committee are fully aware of the objections in principle, which may be
fairly raised against the practice of voting the permanent salaries to judges who
are removable at the pleasure of the crown; but being convinced that it would
be inexpedient that the crown should be deprived of that power of removal,
and having well considered the public inconvenience which might result from
their being left in dependence upon an annual vote of the assembly, they have
decided to make the recommendation, in their instance, of a permanent vote
of salary.

Although your committee are aware that the grant of permanent salaries has
been recommended to a much greater number of persons connected with the
executive government than they have included in their recommendation, they
have no hesitation in expressing their opinion, that it is unnecessary to include
so large a number, and if the officers above enumerated are placed on the footing
recommended, they are of opinion that all the revenues of the province (except
territorial and hereditary revenues) should be placed under the controul and
direction of the legislative assembly.

Your committee cannot close their observations on this branch of their
enquiry, without calling the attention of the house to the important circum-
stance, that in the progress of these disputes, the local government has thought
it necessary through a long series of years, to have recourse to a measure (which
nothing but the most extreme necessity could justify) of annually appropriating
by it own authority, large sums of money of the province, amounting to no less
a sum than £140,000 without the consent of the representatives of the people,
under whose controul the appropriation of these monies is placed by the con-
stitution.

Your committee cannot but express their deep regret that such a state of
things should have been allowed to exist for so many years in a British colony,
without any communication or reference having been made to parliament on
the subject.
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Upon the several points referred to your committee connected with the office

of receiver-general, of the sheriffs, and of the Jesuits' estates, your committee
proceeded to examine evidence on each. The facts of the case as regards the
receiver-general, Mr. Caldwell, are detailed in Mr. Neilson's evidence. Mr. Cald-
well was a defaulter in 1823 for £96,000 of the public money of the province.
Upon an examination of the accounts by the bouse of assembly, no acquittai
could be traced from the treasury of a later date than 1814, though some balances
were stated up to 1819, and it appeared by documents then produced, that the
fact of his deficiency was known for a considerable time before he was suspended.

Your committee recommend for the future that steps should be taken by
efficient securities and by a regular audit of the accounts, to prevent the recur-
rence of similar losses and inconveniences to the province.

As connected with this branch of the enquiry, your committee recommend
that precautions of the same nature should be adopted with regard to the sheriffs,
as it appears that within a.few years two instances of the insolvency of these
officers have occurred, while possessed, in virtue of their office, of large sums of
money deposited in their hands.

With respect to the estates which formerly belonged to the Jesuits your com-
mittee lament that they have not more full information, but it appears to them
to be desirable that the proceeds should be applied to the purposes of general
education.

One of the most important subjects to which their enquiries have been dire'eted
has been the state of the legislative councils, in both the Canadas, and the
manner in which these assemblies have answered the purposes for which they
were instituted. Your committee strongly recommend that a more independent
character should be given to those bodies, that the majority of their members
should not consist of persons holding office at the pleasure of the crown, and they
are of opinion that any other measures that may tend to connect more inti-
mately this branch of the constitution with the interest of the colonies would
be attended with the greatest advantage. With respect to the judges, with the
exception only of the chief justice, whose presence, on particular occasions,
might be necessary, your committee entertain no doubt that they had better not
be involved in the political business of the house. Upon similar points, it appears
to your committee that it is not desirable that judges should hold seats in the
executive council.

Your committee are desirous of recording the principle, which, in their judg-
ment, should be applied to any alterations in the constitution of the Canadas,
which was imparted to them under the formai act of the British legislature of
1791. The principle is to limit the alterations which it may be desirable to make
by any future British act, as far as possible, to such points as from the relation
of the mother country with the Canadas, can only be disposed of by the para-
mount authority of the British legislature; and they are of opinion that ail other
changes should, if possible, be carried into effect by the local legislatures them-
selves, in amicable communication with the local government.

Upon the great question of the union of the two Canadas, your committee have
received much evidence, to which they desire to call the attention of the bouse.
With reference to the state of public feeling that appears to prevail in these
colonies on this momentous subject, your committee are not prepared, under
present circumstances, to recommend that measure.

Your committee, nevertheless, think it highly desirable that some satisfactory
arrangement, (and, .if possible, one of a permanent nature,) should be effected
between the two Canadas, with regard to the imposition and distribution of the
customs collected in the St. Lawrence. They trust, however, when ·the heats
which so unfortunately exist shall have subsided, that such an arrangement may
be amicably effected.

Your committee beg leave to call the particular attention of the government
to the mode in which juries are composed in the Canadas, with a view to remedy
any defects that may be found to exist in the present system.

Your committee lament that the late period of the session in which they were
appointed has rendered a minute investigation into ail parts of the subject sub-
mitted to them impossible. They believe, too, that if the legislative assemblies
and the executive government of Canada can be put on a right footing, that
means will be found within the province of remedying all minor grievances. They
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are disposed, nevertheless, that the prayer of the lower Canadians for permission
to appoint an agent, in the same manner as agents are appointed by other colonies
which possess local legislatures, should be granted; and that a similar privilege
should be extended to Upper Canada, if that colony should desire it.

At an early period of their investigation, your committee perceived that their
attention must be directed to two distinct branches of enquiry :-st,-To what
degree the embarrassments and discontents which have long prevailed in the
Canadas had arisen from defects in the systern of laws and the constitutions
established in these colonies. 2nd,-How far these evils are to be attributed to
the manner in which the existing system has been administered.

Your committee have clearly expressed their opinion that serious defects were
to be found in that system, and have ventured to suggest several alterations
that have appeared to them to be necessary and convenient. They also fully
admit that from these as well as from other circumstances the task of govern-
ment in these colonies (and especially in the Lower Province) has not been an
easy one; but they feel it their duty to express their opinion that it is to the second
of the causes alluded to, that these embarrassments and discontents are in a great
measure to be traced. They are most anxious to record their complete conviction
that neither the suggestions they have presumed to make, nor any other im-
provements in the laws and constitutions of the Canadas will be attended with
the desired effect, unless an impartial, conciliatory and constitutional system
of government be observed in these loyal and important colonies.

LXXVII

NEILSON'S RESOLUTIONS, HOUSE OF ASSEMBLY, LOWER
CANADA'

[Trans.:' Christie, op. cil.]
6th December,. 1828.

1. Resolved,-That it is the opinion of this committee, that this house has
derived the greatest satisfaction from the 1gracious expression of his Majesty's
beneficent views towards this province, and from the earnest desire of his ex-
cellency the administrator of the Government, to promote the peace, welfare
and good.government of the province, as evinced in his excellency's message of
Friday last.

2. Resolved,-That it is the opinion of this committee, that this house has,
nevertheless, observed with great concern, that it may, be inferr'ed from the
expression of that part of the said message whicb relates to'the aipropriation
of the revenue, that the pretension put forth at the commencement of the late
administration, to the disposal of a large portion of the revenue of this province,
may be persisted in.

3. Resolved,-That it is the opinion of bhis committee, that under no circum-
stances, and upon no consideration whatsoever, ought the house to abandon or
in any way compromise, its inherent and constitutional right, as a branch of
the provincial parliament, representing his Majesty's subjects in this colony, to
superintend and controul the receipt and expenditure of the whole public revenue
arising within this province.

4. Resolved,-That it is the opinion of this committee, that any legislative
enactment in this matter by the parliampent of the United Kingdom, in which
his Majesty's subjects in this province are not and cannot be represented, unless
it were for the repeal of such British statutes or any part of British statutes, as
may be held by his Majesty's government to militate against the constitutional
right of the~subject in this colony, could in no way tend to a settlement of the
affairs of the province.

5. Resolved,-That it is the opinion of this committee, that no interference
of the British legislature with the established constitution and laws of this pro-
vince, excepting on such points as from the relation between the mother country
and the Canadas can only be disposed of by the paramount authority of the
British parliament, can in any way tend to the final adjustment of any difficulties

' These resolutions were the assembly's reply to a conciliatory speech from sir James Kempt
based on the report of the committee of 1828. (See Christie, III, pp. 224 ff.)
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or misunderstandings which may exist in this province, but rather to aggravate
and perpetuate them.

6. Resolved,-That it is the opinion if this committee, that in order to meet
the difficulties of the ensuing year, and to second the gracious intentions of his
Majesty for the permanent settlement of the financial concerns of the province,
with due regard to the interests and efficiency of his government, this bouse
will most respectfully consider any estimate for the necessary expenses of the
civil government for the ensuing year, which may be laid before it, confidently
trusting that in any such estimate a due regard will be had to that economy
which the present circumstances of the country and its wants require.

7. Resolved,-That it is the opinion of this committee, that on the permanent
settlement before mentioned being effected with the consent of this house, it
will be expedient to render the governor, lieutenant-governor, or person ad-
ministering the government for the time being, and the judges and executive
councillors independent of the annual vote of the bouse, to the extent of their
present salaries.

8. Resolved,-That it is the opinion of this committee, that although this
bouse feels most grateful for the increased security against the illegal application
of the public money, which must result from bis Majesty's government referring
all persons who may have been concerned in such application, to an act of in-
demnity to be consented to by this bouse, it will be inexpedient to consent to
any such enactment till the full extent and character of such illegal applications
may have been fully enquired into and considered.

9. Resolved,-That it is the opinion of this committee, that this house feels
the most sincere gratitude for his Majesty's solicitude to effect the most perfect
security against the recurrence of abuses on the part of persons entrusted with
the public monies in this province.

10. Resolved,-That it is the opinion of this committee, that this house bas
not complained, nor have any complaints been made known to it, respecting
the arbitration for the distribution between the provinces of Upper and Lower
Canada, of the duties collected in Lower Canada; but that in this, as in every
other respect, this bouse will most cheerfully co-operate in every equitable and
constitutional measure which may be submitted to it, as desirable by the in-
habitants of Upper Canada.

11. Resolved,-That it is the opinion of this committee, that this house bas
seen with sentiments of the highest satisfaction and gratitude, the declaration
of the willingness of his Majesty's government cheerfully to accede to the desires
which the assembly has so frequently expressed during the last twenty years,
of having an agent in England, to indicate the wishes of the inhabitants of Lower
Canada; and that it is expedient to provide for such an appcintmentwithout delay.

12. Resolved,-That it is the opinion of this committee, that so soon as the
scheme in contemplation of his Majesty's government for the permanent settle-
ment of the financial concerns of the province shall have been made known
and considered, it may be expedient to provide some adequate indemnity to
such persons as were placed on the civil establishment of this province, with
salaries prior to the year one thousand eight hundred and eighteen, and whose
offices may have been found to be unnecessary or require to be abolished.

13. Resolved,-That it is the opinion of this committee, that this bouse will
cheerfully concur in any measure which may appear most likely to be successful
in effectually removing the great inconvenience which bas been sustained from
the non-performance of the duties of settlement by grantees or holders of land
obtained from the crown, and otherwise remove the obstructions to the settle-
ment of the country, which may have resulted or may hereafter result from the
manner in which the powers and superintendence of the crown in this most
essential particular as affecting the general prosperity of the province, may have
been exercised.

14. Resolved,-That it is the opinion of this committee, that it is the desire
of this bouse to take as speedily as possible every means in its power, that the
inhabitants of the townships, upon a subdivision of the counties in which they
are situated by act. of the provincial parliament, shall have a full and equitable
representation in this bouse, of persons of their own free choice, and that the house
will cheerfully concur in every measure particularly interesting to the townships,
which may appear to be the most desirable to their inhabitants, and the most
conducive to the general welfare.
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15. Resolved,-That it is the opinion of this committee, that this house is

fully sensible of the distinguished mark of confidence reposed in the loyalty
and attachment hitherto evinced by his Majesty's Canadian subjects and their
representatives in the provincial parliament, by his Majesty's declaration that he
relies on them, for an amicable adjustment of the various questions which have
been so long in dispute.

16. Resolved,-That it is the opinion of this committee, that amongst those
questions not particularly mentioned on the present occasion, this house holds
as most desirable to be adjusted and most essential to the future peace, welfare
and good government of the province, viz.:

The independence of the judges and their removal from the political business
of the province.

The responsibility and accountability of public officers.
A greater independence of support from the public revenues, and more intimate

connection with the interest of the colony, in the composition of the legislative
council.

The application of the late property of the Jesuits to the purposes of general
education.

The removal of all obstructions to the settlement of the country, particularly
the crown and clergy reserves remaining unoccupied in the neighbourhood of
roads and settlements, and exempt from the common burthens.

And a diligent enquiry into and a ready redress of all grievances and abuses
which may be found to exist or which may have been petitioned against by the
subjects in this province, thereby assuring to all the individual benefit of an im-
partial, conciliatory and constitutional government, and restoring a well-founded
and reciprocal confidence between the governors and the governed.

(Journal of the Assembly, 61h December 1828.)

LXXVIII

THE CONSTITUTIONAL ACT AMENDMENT ACT, 1830
(11 George IV and 1 William IV, c. 53.)

An Act to amend so much of an Act 1 of the thirty-first year of his late Majesty, for
naking more effectual provision for the Government of the Province of Quebec.

16th July, 1830.
Whereas by an Act passed in the thirty-first year of the reign of his late 31 Geo. iii,

Majesty, King George the Third, intituled, "An Act to repeal certain parts of caP. 31.
an Act passed in the fourteenth year of his Majesty's reign, intituled, 'An Act
for making more effectual provision for the Government of Quebec in North
America,' and to make further provision for the Government of the said Pro-
vince," it is amongst other things enacted that no person shall be summoned to
the Legislative Council in either of the Provinces of Upper Canada and Lower
Canada who shall not be of the full age of twenty-one years, and a natural-born
subject of his Majesty, or a subject of his Majesty naturalized by Act of the
British Parliament, or a subject of his Majesty having become such by the con-,
quest and cession of the Province of Canada; and it is thereby further provided
that no person shall be capable of voting at any election of a member to serve
in the Legislative Assembly in either of the said Provinces of Upper Canada or
Lower Canada, or of being elected at any such election, who shall not be of the
full age of twenty-one years, and a natural-born subject of his Majesty, or a
subject of his Majesty's naturalized by an Act of the British Parliament, or a
subject of his Majesty, having become such by the conquest and cession of the
Province of Canada: And whereas it is expedient that persons naturalized by
any Act of the Legislative Council and Assembly of the Province of Lower
Canada assembled by his Majesty, his heirs, or successors should be enabled to be
summoned to the Legislative Council of the said Province of Lower Canada,
and of voting at the elections of members to serve in the Legislative Assembly
of the said Province, or of being elected at any such election; Be it therefore
enacted by the Iing's Most Excellent Majesty, by and with the advice and con-

I See No. LIV.
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sent of the Lords Spiritual and Temporal, and Commons, in this present Parlia-
ment assembled, and by the authority of the same, that all persons naturalized
by any Act of the Legislative Council and Assembly of the Province of Lower
Canada, assented to by his Majesty, bis beirs or successors, shall henceforth be
and be deemed competent in the law to be summoned to the Legislative Council
of the said Province of Lower Canada, and to vote at the elections of members
to serve in the Legislative Assembly of the said Province, and to be elected at
any sucli election.

Il. Provided nevertheless, and be it further enacted, that whenever any bill
which has been passed by the Legislative Council and by the House of Assembly
in the said Province of Lower Canada, for the naturalization of any persons or
person, shall be presented for his Majesty's assent to the Governor or Lieutenant-
Governor of the said Province, or to the person administering bis Majesty's
Government therein, such Governor or Lieutenant-Governor, or person ad-
ministering the Government, shall and he is hereby required to reserve everv
such bill for the signification of his Majesty's pleasure thereon; and no such biil
shall have any force or authority within the said Province of Lower Canada until
the Governor or Lieutenant-Governor, or person administering the Government,
shall signify, either by speech or message to the Legislative Council and Assembly
of the said Province, or by proclamation, that such bill bas been laid before his
Majesty in Council, and that bis Majesty has been pleased to assent to the same;
and no such bill shall have any force or authority within the said Province unless
his Majesty's assent thereto shall have been so signified as aforesaid within the
space of two years from the day on which such bill shall have been presented for
bis Majesty's assent to the Governor, Lieutenant-Governor, or person administer-
ing the Government.

LXXIX

CANADIAN REVENUE CONTROL ACT, 18311

(1 & 2 William IV, c. 23.)
An Act Io amend an Act 2 of the fourteenth year of His Majesly King George the

Third, for eslablishing a fund lowards defraying the charges of the administration
of justice and support of the civil governrnenl within the Province of Quebec in
America.

22nd September, 1831.
14 G. 3, c. 88. Whereas by an Act passed in the fourteenth year of the reign of his late Majesty,

King George, the Third, intituled "An Act to establish a Fund towards further
defraying the charges of the administration of justice and support of the Civil
Government within the Province of Quebec in America," it was amongst other
things enacted that from and after the fifth day of April, one thousand, seven
hundred and seventy-five, there should be raised, levied, collected and paid
unto his said late Majesty, bis heirs and successors, for and upon the respective
goods thereinafter mentioned, which should be imported and brought into any
port of the said Province, over and above all other duties then payable in the
said Province by any Act or Acts of Parliament, the several rates and duties
therein mentioned; (that is to say,) for every gallon of brandy or other spirits of
the manufacture of Great Britain, three-pence; for every gallon of rum or other
spirits, which should be imported or brought from any of bis Majesty's sugar
colonies in the West Indies, six-pence; for every gallon of rum or other spirits
which should be imported or brought from any other of bis Majesty's colonies
or dominions in America, nine-pence; for every gallon of foreign brandy, or
other spirits of foreign manufacture, imported or brought from Great Britain,
one shilling; for every gallon of rum or spirits of the produce or manufactures of
any of the Colonies or Plantations in America not in the possession or under the
Dominion of his Majesty imported from any other place except Great Britain,
one shilling; for every gallon of molasses and syrups which should be imported
or brought in the said Province in ships or vessels belonging to his Majesty's
subjects in Great Britain or Ireland, or to his Majesty's subjects in the said
Province, three-pence; for every gallon of molasses and syrups which should be

1 Tits act was violently opposed by the duke of Wellington. (See Lord's Journais, September 6,
1831.) 2 See No. XXXII.



imported or brought into the said Province in any other ships or vessels in which
the same might be legally imported, six-pence; and after those rates for any
greater or less quantity of such goods respectively; and it was thereby further
enacted that all the monies that should arise by the said duties (except the
necessary charges of raising, collecting, levying, recovering, answering, paying,
and accounting for the same) should be paid by the Collector of his Majesty's
custoims into the hands of his Majesty's Receiver-General in the said Province
for the time being, and should be applied in the first place in making a more
certain and adequate provision towards defraying the expenses of the administra-
tion of justice and of the support of the Civil Government in the said Province;
and that the Lord High Treasurer, or the Commissioners of his Majesty's Treasury,
or any three or more of them for the time being should be and they were thereby
ernpowered from time to time by any warrant or warrants under his or their
hand or hands, to cause such money to be applied out of the said produce of the
said duties towards defraying said expenses; and it was thereby enacted that the
residue of the said duties should remain and be reserved in the hands of the said
Receiver-General for the future dispositions of Parliament: And whereas the said
Province of Quebec hath since the enactment of the said Act been divided into
the two Provinces of Upper Canada and Lower Canada: And whereas it is ex-
pedient to make further provision for the appropriation of the duties raised,
levied and collected under the said Act; be it therefore enacted by the King's
Most Excellent Majesty, by and with the advice and consent of the Lords
Spiritual and Temporal and Commons, in this present Parliament assembled,
and by the authority of the same, that it shall and may be lawful for the Legis-
lative Councils and Assemblies of the said Provinces of Upper Canada and Lower
Canada respectively, by any Acts to be by them from time to time passed and
assented to by his Majesty, his heirs, and successors, or on his or their behalf,
to appropriate in such manner, and to such purposes as to them respectively
shall seem meet, all the monies that shall hereafter arise by, or be produced
from the said duties, except so much of such monies as shall be necessarily de-
frayed for the charges of raising, collecting, levying, recovering, answering,
paying, and accounting for the saine.'

LXXX

PETITION OF HOUSE OF ASSEMBLY OF LOWER CANADA, 18332

[Trans.: Christie, op. cil.]

To the king's most excellent Majesty.
May it please your Majesty,-We, your Majesty's faithful and loyal subjects,

the commons of Lower Canada, assembled in provincial parliament, deeply
impressed with the necessity of the concordance and harmony that ought to
prevail between the several branches of the legislature of this province, for
promoting the happiness, the welfare and the good government of its inhabitants,
have taken into mature consideration the circumstances connected with the
constitution and composition of the legislative council of this province, as
established by the act of the parliament of Great Britain, in the 31st year the
reign of your late royal father, our august sovereign of blessed memory, have
considered it as our duty towards your Majesty as the supreme head of the
British Empire, and paternal chief of the people who compose it; towards our-
selves as representing one of the most loyal of those people, and towards the
general interests of the empire, most respectfully to represent:

That the legislative council of this province, has not, at any period of its
existence, given proofs of that spirit of independence and community of interests,
with the inhabitants of the country, which could alone ensure that harmony
in the proceedings of the government, and give, in particular to each of its
branches, that degree of confidence of public opinion which is requisite to produce
that effect.

That it could not be otherwise, when it is considered that the original con-
stitution of that body, and its renovation in proportion as vacancies occurred
has been at the disposal of the crown, at the recommendation of the provincial

See Lucas, Lord Durham's Report, vol. i, p. 182; vol. ii, p. 141.
For an official reply to this petition, see No. LXXXII.
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administrations, most frequently interested in surrounding themselves in that
second branch, by public functionaries, or by other individuals known to be
advocates of the measures of the executive, and who became thus clothed with
a legislative inviolability. No bounds were given to those appointments, and
they were thus made, in great majority, from among those who were the least
connected with the country, either in point of permanent interest, of services
rendered to their fellow citizens, or of the esteem in which they were held. Hence
the whole body became isolated from the people, none of the great interests of
whom it represents.

That the existence of this evil which has for a long time formed the subject
of the remonstrances of the inhabitants of this country, has induced us to search
for a remedy, so that the provincial government might be reconstituted upon
bases which may at the same time coincide with those imitations of the metropoli-
tan government, which it was evidently the intention of its legislators to intro-
duce in the Canadas, and at the same time present that practical analogy the
results of which were, no doubt, not less tlieir desire to introduce, and without
which apparent imitation in forms alone, would only produce a still greater
anomaly.

Although we have no hesitation in stating our opinions as to the means of
remedying this constitutional defect in our government, as forming the bases
of our humble representations to your Majesty, and although we do not consider
that all the interests of the country are fully and equally represented in the third
branch of the legislature, yet those to whom a defective systein of government
have given an unconstitutional preponderance, rnight make a handle of it to
cause the expression of our opinion not to be looked upon as that of the popula-
tion in general; and, by the operation of the same system, the representations
of interested public functionaries, and of privileged persons in the colony might
reacli your Majesty's government, carrying the same weight as those of the
representatives freely elected by the whole people. This danger added to the
wide local distance might cause measures adopted in the United Kingdom with
the best intentions, but without practical and local knowledge, to be discordant
with the true interests of the province and even to hurt those interests in essential
points.

We therefore presume humbly to represent that, in case your Majesty should
be convinced of the difficulties that have been exposed, there would be the
certain means of preventing them, by placing the people of the country in
general, in a situation. to express their opinion, and to recommend proper modi-
fications through delegates freely and indiscriminately chosen for that purpose
by all classes, and out of all classes of the cominunity, so as to be in harmony
with the interests of the province, and with those of his Majesty's government,
which cannot be separated from each other. Such a body,' constituted in virtue
of an act of parliament of the United Kingdom, to whom they would have after-
wards to make a report of their labours, would, whilst it could be no disparage-
ment to the supreme authority of the empire, be in unison with the numerous
examples in the free institutions of this continent, with respect to which it lias
often been declared that England desired to leave nothing to be wished for by
the inhabitants of these colonies.

A general assembly of this kind, would prove to be a faithful interpreter of
all the interests of the colony taken collectively, including those which it was the
intention to be caused to be represented by the legislative council, and those
which that body claim to represent. Those interests would in effect possess
therein, all their weight and all their legitimate influence; unless, indeed, whilst
the executive branci of the colonial government represents the interests of the
metropolitan state, there ought to be also another constituted branch out of
the country, and compounded of elements without any affinity with the varied
interests and feelings of those who inhabit it.

In case your Majesty should not consider it proper at this time to adopt such
a measure, we will not take upon ourselves, in stating the result of our delibera-
tions, to determine whetlher the entire abolition of the present legislative council
of this province, and the assimilation of its government to that of several of the
adjacent colonies, would tend to cause peace and harmony to be re-established in
the conduct of affairs. The people of the country, if they had an opportunity

1 The suggestion of a 'convention' was embodied in a resolution by the house of assembly in January,
1833.
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of being legally constituted for that purpose, would be the best judges to decide
this weighty question. We therefore proceed upon the supposition that an inter-
mediate legislative branch may, in certain cases, produce more maturity in the
deliberation and examination of bills, ·than if only one body were called upon
to assent to them; at the same time, circumstances of rare occurrence might
happen in which the popular representations might, for the moment, contravene
the interests of the body of their constituents, and that those interests might be
cherished in the second branch, and guarded, until the wishes of the people were
more fully expressed, either by more decided representations or by the means of
new elections.

The second branch as actually in existence, in no way connected, in the
majority of its members, with the superior and permanent interests of the
country, is not adapted to fulfil that end; and even putting the case, of which as
vet there has been no example, that a provincial administration were to send to
it a niajority of men of opposite principles, the following administration, or
perhaps the same, might very soon hasten to recompose the body in such a way
as to ensure its approbation of their measures.

The habits, the climate, the newness of the country, the changeability of
fortunes, the division of estates, and the laws which facilitate it, are obstacles
to the existence of a permanent aristocracy, so that an hereditary legislative
body with the powers of the house of lords, would be simply an impossibility in
Canada. Landed property being here almost wholly owned in small lots by the
mass of the people, it would be impossible to make a choice so as to form a
permanent legislative council,-even supposing it to be a numerous one, of men
who in their own persons would present an essential portion of the existing means
and capitals of the country; mucli more, they could not counterbalance in im-
portance and in wealth any one single county in the province: and even supposing
that such a body could be collected, the above mentioned circumstances would
very soon bring it into decay. In fact, several persons heretofoie called to the
legislative council, and whom we may reckon then possessed a large and per-
manent interest in the country, have since found themselves entirely destitute
of fortune.

As to the idea of perforce creating an aristocracy through the medium of law,
cither by endeavouring to establish upon a system of substitutions (entails) or
otherwise, a state of things, which the moral and physical circumstances in which
the country is placed, forbid; or by making provision out of the public funds
for legislators for life and without responsibility, it is one that is so contradictory
to the known ideas of the constitution of England, as a practical model to go by,
that your faithful and loyal subjects who now most respectfully address your
Majesty, do not think it necessary to dwell upon it.

A pecuniary qualification required in the persons called, to the council, if
the choice of them be left to the executive, would not probably produce any
perceptible change in the composition of the body, with relation to the nature
of the various other portions of our colonial institutions. The appointments must
in that case necessarily be made upon the recommendatioris of governors, who,
being only transitorily in the country, and not having it in their power to become
properly acquainted with the inhabitants of the country, until after a long
residence, most frequently have recourse to irresponsible advisers in the colony.
The persons who are qualified, being much fewer in number than those who
would have to be chosen, the result would be that the worst would be chosen
of those, and that the supposed qualification would only serve to legitimate
the abuse, and to render its disappearance more dillicult. Then, although each
of those who were called to the legislative council might be capable of having
a seat there, the majority would collectively have been chosen in an exclusive
sense, and from amongst such as had the fewest relations of interest and feelings
of the people. We should see as we have in times past, this body, far from being
attached to the country, and making part of it, representing only favoritism,
monopolies, and privileges, and through its unconstitutional influence upon the
march of public affairs, perpetuating that tendency of the men in power in the
province, to oppose themselves to every measure demanded by the people, and
creating and maintaining a separate interest and feelings of distrust and even
hostility in the minority, instead of labouring in conjunction with the bouse of
assembly, to unite all the inhabitants of the country by means of an uniformity
of views and institutions, possessing the same confidence in your Majesty's
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government. The abuse here pointed out is, as we humbly conceive, sufficiently
exemplified in the present cormpos.ition of the legislative council, the appoint-
ments made during the last few years have only in a small number, a relation
with the mass of the people generally, whilst the majority has been such as we
have supposed it would continue to be along with a pecuniary qualification.

There only remains, may it please your most gracious Majesty, the principle
of election 1 to rest upon, as being capable in practice of presenting an analogy
with the second branch of the legislature of the United Kingdom.

We entertain no doubt of the resuit of the adoption of this principle, if the
election depended upon a numerous iody of electors composed of the best in-
gredients and the best interests of the colony; and if the choice were confined
to persons possessed of a certain easy degree of fortune, without, however,
raising that qualification so high that such choice could only be made, in any
case, but out of a small number of elegible persons. The best effects might be
expected from a legislative body constituted upon those bases, if, whilst its
principle of action was founded in the interests of your Majesty's subjects in this
province, as a general and common motive, it found itself in its formation and
its proceedings independent of theli populai assembly. It would undoubtedly
be thus with the above qualifications, and with a different mode of renewal, so
as to give more permanence to the body tfiat is now in question.

It is upon these several considerations that we most respectfully submit the
following details:-

That an elective legislative council bc established, chosen by landholders
having a net annual income of ten pounds in the country, and twenty pounds
in cities, and who have been residents for at least one year within the circle
wherein the election takes place.

The eligibility to be restricted to the subjects of your Majesty, having attained
the age of at least thirty years, residents of the province, and having resided
therein at least fifteen years, and possessing an annual freehold income arising
from property situated within the province, of at least one hundred pounds
for those elected for the county, and of at least two hundred pounds for those
of the cities at Quebec and Montreal,

The duration of the body to be limited to six years; the renewal to be made
by one-sixth part every year, it being to be determined during the first five
years by lot which of the members chosen at the general election shall have to
retire. When there shall happen to be any vacancies, those who succeed to them to
be members only for the period whch would have remained to their predecessors.

The number of members to be equal to that of the counties, cities, and divisions
thereof, or other circles sending members to the house of assembly, with the
exception of boroughs whose population does not amount to two thousand
souls, who would only have to vote in the counties of which they make part.
So that the number of councillors would be nearly half of that of members of
the assembly.

The speaker or chairman of the body to be chosen by the members, subject to
the approbation of your Majesty.

The judges to be ineligible, as well as the clergy.
The members of the present legislativecouncil not to belong to the new council,

except they are elected; yet, neverthelcss, should your Majesty in your most
gracious royal intention think proper to retain them therein, they should only
be considered as supernumerary members, and would have to justify their
qualifications in landed property, and resign their places of profit.

The legislative council not to be subject to dissolution.
The members not to accept, otherwise than by bill, places of profit or honor

during good pleasure, excepting those of justice of the peace, and in the militia,
nor become accountable for publie money, nor receive any from the executive
government, under whatever denomination, without subjecting themselves to
a re-election.

The individuals who offer themselves as candidates, to make oath as to their
qualifications; if the candidates are not present, three electors may make affirma-
tion as to that qualification, to the best, of their knowledge. The members elected
shall, before they take their seats, take the same oath, and shall be bound to
renew it at all times upon order of the body.

1 A motion against the legislative council as at present constituted was passed in the house of
assembly, January, 1833, by 34 votes to 20.



When it happens that members are elected at the same time both for the
legislative council and for the assembly, they shall make.choice of either one or
the other of the houses, vithin a prescribed time.

We cannot close our present humble address to your Majesty, without ex-
pressing how much we should have desired to have received the particular state-
ment of the views of your Majesty's government on this important subject, as
announced by the right honorable lord viscount Goderich, your Majesty's prin-
cipal secretary of state for the colonies, in his despatch of the 7th July, 1831,
addressed to his excellency the governor in chief of this province, and that the
same has not yet been communicated to us, so as to aid us in our endeavours
to remedy an acknowledged and instant evil. Wherefore we, the faithful subjects
of your Majesty, do most humbly pray that your Majesty will be pleased to take
these our representations into your gracious and favourable consideration, and
grant such remedy therein as to your 'Iajesty in your wisdom may seem proper.

And as well from inclination, as from a sense of duty, we shall not fail ever
to pray for your Majesty's sacred person.

LXXXI

ADDRESS OF THE LEGISLATIVE COUNCIL OF LOWER
CANADA, 18331

[Trans.: Christie, op. cil.]

To the King's Most Excellent Majesty.
Most gracious Sovereign,-We your Majesty's dutiful and loyal subjects, the

legislative council of Lower Canada, in provincial parliament assembled, having
had under our serious consideration, the dangerous and unconstitutional pro-
ceedings adopted by the assembly, are impelled by a sense of duty to your
Majesty, and your Majesty's faithful Canadian people, humbly to approach your
Majesty's throne, with a representation of the alarming posture of the affairs of
this province, and our earnest supplication for immediate and effectual relief.

From the invariable state of peace and prosperity to which we had attained
under the constitution, bestowed upon us by your Majesty's royal father and
the Imperial parliament, we are approaching to a state of anarchy and confusion
-unceasing attempts are made to destroy the confidence which has hitherto
subsisted between the subjects of your Majesty of different origin and language-
the interests of agriculture and commerce and the wants of the people are
neglected for the advancement of the cabals of party-your Majesty's repre-
sentative is falsely charged with partiality and injustice in the exercise of the
powers confided to him-your Majesty's officers, both civil and military, are
deliberately libelled, as a combined faction, actuated by interest alone, to struggle
for tie support of a corrupt government, adverse to the rights and wishes of the
people-and this unmerited abuse has, for years past, been as frequent within
the walls of the assembly as without-nor can it be doubted that this system
has been adopted and urged, with the wicked intention to degrade the local
authorities in the eyes of the people, and thereby ultimately to render them
powerless and inefficient for the support of your Majesty's government in this
province.

Everything indicates a continuance, if not an increase, of the evils which we
have briefly enumerated-for while your Majesty's officers, and particularly the
judges of your Majesty's courts of law, are accused and defamed, a competent
tribunal within the colony, to which they might appeal for trial and vindication,
is refused-whereby a timid, instead of a fearless and independent exercise of
their functions is to be apprehended; and with a view to the completion of its
designs, the assembly has ventured on the daring step of addressing your
Majesty to render the legislative council elective.

The crisis at which we have arrived is pregnant with consequences of the
deepest interest to the happiness and welfare of your Majesty's subjects in this
province, and at such a moment, it would be criminal in the legislative council,
to withhold from your Majesty, the frank and candid avowal of its sentiments.

The efforts of the assembly have been obviously directed, for several years
past, to the attainment of power and influence, at the expense of the crown, and

1 This address is the legislative council's answer to the previous document.
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in direct violation of the constitutional rights and privileges of the legislative
council. In illustration of this, we respectfully advert to the persevering en-
deavours of that house to obtain the entire controul and -disposal of all the
provincial revenue and income, refusing, at the same time, to make any adequate
permanent provision for the expenses of the civil government, and to provide
for the independence of the judiciary,-to the conditions and instructions
annexed to the votes of certain sums contained in the bill of supply, sent up
during the present session, which strike at the existence of your Majesty's prero-
gative to appoint to all offices of honor or profit in the colony,-to the claim
advanced by the assembly to preserve this extensive and important part of
your Majesty's dominions, (in which there is room for millions of inhabitants) as
a colony to be settled only by Canadians of French origin and descent, contrary
to the just and manifest rights of your Majesty's native born subjects,-and
lastly, in the attempt to induce your Majesty to adopt a measure which would
destroy the equilibrium of the constitution, by substituting an elective council
for the intermediate branch established by law. In reference to the pretension
last noticed, we humbly entreat your Majesty's attention to the undeniable
fact, that in proportion as your Majesty has graciously been pleased to increase
the constitutional weight and efficiency of the legislative council, by the addition
of members, unconnected with the local administration, and largely taken from
the assembly itself, the efforts of that bouse for its entire abolition have become
more and more violent and daring.

That the constitution of government established in this province, under the
act passed in the 31st year of the reign of his Majesty king George the third,
chapter 31, has been efficacious in promoting the welfare and happiness of the
inhabitants thereof, and in confirming their attachment to the British throne,
are facts powerfully attested by the peaceable submission of the people to the
laws, and the readiness with which they have on all occasions defended the
province against foreign aggression, as well as by the petitions laid at the foot
of the throne in the years 1814 and 1828, and the addresses, at those periods,
of the assembly itself, in which they entreated his late Majesty and the Imperial
parliament "to maintain the inhabitants of Canada in the full enjoyment of
the constitution as established by law, without any change whatever."

It was in the year 1831, after the general election for the assembly, now in
session, and when some grounds of complaint against the local administration
were in course of being redressed by the interposition of the Imperial govern-
ment, that a desire for a change in the constitution was first openly avowed in
that body, and it is a matter of astonishment that a violent and reckless party
in that bouse, should be able to induce a majority of its members into an attempt
to destroy a form of government, under which your Majesty's Canadian people
have enjoyed a state of peace, security and contentment, scarcely exceeded by
any part of the world, and against which no considerable portion of the people
have yet formally complained.1

While, therefore, the legislative council desire not to conceal from your
Majesty, the actual state of the province, they are far from believing that the
great body of the people yet participate in the views and wishes of the majority
of the assembly, but in a community in which education bas made so little pro-
gress, even the well-disposed, the happy, and contented, are too liable to be
misled by the factious and designing.

The constitution enables your Majesty to uphold an independent branch of
the legislature, by a judicious selection of the members chosen to compose it,
and we venture, with all humility, to state to your Majesty, that a branch so
chosen is essential to sustain your royal prerogative, to maintain the connection,
which happily subsists between this colony and the mother country, and to
give security to a numerous class of your Majesty's subjects of British origin,
now numbering about one hundred and fifty thousand souls, scattered over this
province, whose interests cannot be adequately represented in an assembly,
seven-eights of the members whereof are of French origin, and speak the French
language.

It is under the circumstances above described that the assembly have proposed
to your Majesty to abolish this bouse, and to substitute in its place a council
to be elected 2 by proprietors of estates of ten pounds annual value; a measure
well conceived to further the desired object of obtaining a legislative body, in

i See Christie, iii, pp. 368 If. . See No. LXXX.



1840] CONSTITUTIONAL DOCUMENTS OF CANADA 269
ail respects, the counterpart of the assembly, inasmuch as that would virtually
embrace the whole constituency of the country.

Having maturely considered, we trust without improper bias, the nature of
the alterations in the constitution, proposed by the assembly, we intreat your
Majesty duly to weigh the opinion which we now humbly submit, as to the fatal
consequences which may be expected to result from such a change. Its more
immediate effects would be to render all offices in the colony elective-to unsettle
the minds of your Majesty's subjects of British origin respecting the security
of life and property, which they now enjoy-to prevent their further increase
through emigration and to sever the ties which bind the colony to the parent
state; while its ultimate resuit would bring into collision the people of Upper
and Lower Canada and drench the country with blood, for it is our solemn con-
viction that the inhabitants of Upper Canada will never quietly permit the inter-
position of a French republic between them and the ocean.1

When the leaders of the assembly, in the year 1831, first openly declared them-
selves against the constitution, they found means of inducing a member of this
house to proceed to England, for the sole avowed purpose of supporting the
petitions of the assembly to your Majesty, and they have since, from year to
year, procured the prolongation of his mission. We humbly submit that the
representation made by this gentleman to your Majesty's government, ought to
be received with extreme caution, because the legislative council have never
assented to the mission-have never had official communication of any instruc-
tions given to him, or of despatches from him-and he has committed a gross breach
of the constitutional rights of the house, by receiving a large annual salary
from the assembly, knowing the same to be without the sanction of law, paid
to him out of the public money, advanced upon the simple votes of that house
for defraying its ordinary contingent expenses.

Upon all these circumstances, the legislative council earnestly beseech your
Majesty to take into your most serious consideration, the present alarming
posture of affairs in your Majesty's once happy province of Lower Canada-to
be graciously pleased to adopt such measures, as in your wisdom will tend to
tranquillize the minds, to maintain the constitutional rights and liberties of all
your Majesty's subjects therein, and thus guarantee the permanence of the
existing connexion between the colony and the parent state.

LXXXII

AYLMER TO HOUSE OF ASSEMBLY OF LOWER CANADA

[Trans.: Christie, op. cil.]
Castle of St. Lewis,
14th Jan., 1834.

The governor in chief communica tes to the house of assembly, for its information,
an extract from a despatch addressed to him by the secretary of state for the
colonial department, in answer to the petition of the house addressed to the king,2

which by desire of the house, was transmitted to the secretary of state during
the last session, for the purpose of being laid at the foot of the throne:-

" 1 have also laid before the king, the addresses of the house of assembly. I
cannot pass over this document without observation. The object of this address
is to pray his Majesty to sanction a national convention of the people of Canada,
for the purpose of superseding the legislative authorities, and taking into their
consideration in which of two modes the constitution of Lower Canada shall
be altogether destroyed.-Whether by the introduction of the elective principle
or by the entire abolition of the legislative council. On the mode proposed, his
Majesty is willing to put no harsher construction than that of extreme incon-
siderateness: to the object sought to be obtained, his Majesty can never be
advised to assent, as deeming it inconsistent with the very existence of mon-
archical institutions. To every measure which may secure the independence and
raise the character of the legislative council, his Majesty will be most ready to
assent. In 1828, a committee a of the house of commons carefully investigated
the grievances alleged by the inhabitants of the Canadas, and amongst them the

I This section of the petition received a rebuke from England in a dispateh from lord Goderich.
See Christie, iii, 490. I See No. LXXX. See Ne. LXXVI.
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constitution of the legislative council was a matter of serious deliberation. The
committee reported that one of the most important subjects to which their
enquiries had been directed was the state of the legislative council in both the
Canadas, and the manner in which those assemblies had answered the purposes
for which they were instituted. The committee strongly recommended that a
more independent character should be given to those bodies, that the majority
of their members should not consist of persons holding offices at the pleasure of
the crown, and that any other measures that might tend to connect more in-
timately that branch of the constitution with the interests of the Colonies would
be attended with the greatest advantage. With respect to the judges, with the
exception only of the chief justice, whose presence on particular occasions, might
be necessary, the committee entertained no doubt that they had better not be
involved in the political business of the house. An examination of the constitu-
tion of the body at that period and the present, will sufficiently show in what
spirit his Majesty's government have laboured to accomplish the wishes of
parliament. The house of assembly state correctly that it has often been avowed
that the people of Canada should see nothing in the institutions of neighbouring
countries to which they should look with envy. I have yet to learn that his
Majesty's subjects in Canada entertain such sentiments at present, or that they
desire to copy in a monarchical government all the institutions of a republic,
or to have the mockery of an executive absolutely dependent for its existence
upon a popular body, usurping the whole authority of the State. I am not
prepared to advise his Majesty to recommend to parliament so serious a step
as the repeal of the act of 1791, whereby the institutions of this country were
conferred separately upon the provinces of Upper and Lower Canada.-Serious
as are the difficulties by which your lordship's administration is beset, they are
yet not such as to induce me to despair of the practical working of the British
constitution; but should events unhappily force upon parliament the exercise
of its supreme authority to compose the internal dissensions of the colonies, it
would be my object, and my duty as a servant of the crown, to submit to parlia-
ment such modification of the charter of the Canadas, as should tend, not to
the introduction of institutions inconsistent with monarchical government, but
to maintaining and strengthening the connection with the mother country, by
a close adherence to the spirit of the British constitution, and by preserving in
their proper place, and within their due limits, the mutual rights and privileges
of all classes of his Majesty's subjects."'

LXXXIII

THE NINETY-TWO RESOLUTIONS OF 1834 2

[Trans.: Blue Books relating Io Canada, vol. VI, 1836.]

Besolutions of the House of Assembly of Lower Canada, dated Quebec, Friday,
21 February, 1834.
1. Resolved, Thal His Majesty's loyal subjects, the people of this province

of Lower Canada, have shown the strongest attachment to the British Empire,
of which they are a portion; that they have repeatedly defended it with courage
in time of war; that at the period which preceded the Independence of the late
British Colonies on this continent, they resisted the appeal 3 made to them by
those colonies to join their confederation.

2. Resolved, That the people of this province have at all times manifested
their confidence in His Majesty's Government, even under circumstances of the
greatest difficulty, and when the government of the province has been admin-

1 This dispatch was severely criticized in 'The Ninety-Two Resolutions' (No. LXXXIII), and was
expunged from the journals of the house.

2 These resolutions were introduced by Elzéar Bédard, first mayor of Quebec. They were first
embodied in an address to the governor-general, lord Aylmer, and then forwarded to England, where
their subject matter was debated in the house of commons at the instance of J. A. Roebuck, M.P. for
Bath, who had been agent in England for Lower Canada since 1833. Their historical interest is largely
due to the fact that they mark the parting of the ways among the 'reformers' in Lower Canada, and
that they led to the formation of the constitutional societies of Montreal and Quebec. They are printed
here in full, as they illustrate better than any other document the matured attitude of Papineau and his
followers, and distinguish them from the moderate and constitutional radicals, led by John Neilson.

3 See No. XXXIII.
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istered by men who trampled under foot the rights and feelings dearest to British
subjects; and that these' sentiments of the people of this province remain un-
changed.

3. Resolved, That the people of this province have always shown themselves
ready to welcome and to receive as brethren, those of their fellow-subjects who,
having quitted the United Kingdom or its dependencies, have chosen this pro-
vince as their home, and have earnestly endeavoured (as far as on them depended)
to afford every facility to their participating in the political advantages, and in
the means of rendering their industry available, which the people of this province
enjoy; and to remove for them the difliculties arising from the vicious system
adopted by those who have administered the government of the province, with
regard to those portions of the country in which the new-comers have generally
chosen to settle.

4. Resolved, That this House, as representing the people of this province, has
shown an earnest zeal to advance the general prosperity of the country, by
securing the peace and content of all classes of its inhabitants, without any
distinction of origin or creed, and upon the solid and durable basis of unity of
interest, and equal confidence in the protection of the mother country.

5. Resolved, That this House has seized every occasion to adopt, and firmly
to establish by law in this province, not only the Constitutional and Parliament-
ary law of England, which is necessary to carry the Government into operation,
but also ail such parts of the public law of the United Kingdom as have appeared
to this House adapted to promote the welfare and safety of the people, and to be
conformable to their wishes and their wants; and that this House has, in like
ianner, wisely endeavoured so to regulate its proceedings as to render them,
as closely as the circumstances of this colony permit, analogous to the practice
of tie House of Commons of the United Kingdom.

6. Resolved, That in the year 1827, the great majority of the people of this
province complained, in petitions signed by 87,000 persons, of serious and
numerous abuses which then prevailed, many of which had then existed for a
great, number of years, and of which the greater part still exist without correction
or mitigation.

7. Resolved, That the complaints aforesaid, and the grievance which gave
rise to them, being submitted to the consideration of the Parliament of the
United Kingdom, occasioned the appointmient of a Committee of the House of
Commons, of which the Honourable Edward Geoffrey Stanley, now His Majesty's
Principal Secretary of State for the Colonial Department, and several others
who are now Members of His Majesty's Government, formed part; and that after
a careful investigation and due deliberation, the said Committee, on the 18th
July 1828,1 came to the following very just conclusions:

1stly. " That the embarrassments and discontents that had long prevailed
in the Canadas had arisen from serious defects in the system of laws and the
constitutions established in those colonies.

2dlv. " That these embarrassments were in a great measure to be attributed
to the manner in which the existing system had been administered.

3dly. " That they had a complete conviction that neither the suggestions
which they had made, nor any other improvements in the laws and constitu-
tions of the Canadas, will be attended with the desired effect, unless an im-
partial, conciliating and constitutional system of government were observed
in these loyal and important colonies."
8. Besolved, That since the period aforesaid, the constitution of this province,

with its serious defects, has continued to be administered in a manner calculated
to multiply the embarrassments and discontents which have long prevailed; and
that the recommendations of the Committee of the House of Commons have not
been followed by effective measures of a nature to produce the desired effect.

9. Resolved, That the most serious defect in the Constitutional Act, its radical
fault, the most active principle of evil and discontent in the province; the most
powerful and most frequent cause of abuses of power; of the infraction of the
laws; of the waste of the public revenue and property, accompanied by impunity
to the governing party, and the oppression and consequent resentment of the
governed, is that injudicious enactment, the fatal-results of which were foretold
by the Honourable Charles James Fox at the time of its adoption, which invests
the Crown wîth that exorbitant power (incompatible with any government duly

I See No. LXXVI.
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balanced, and founded on law and justice, and not on force and coercion) of
selecting and composing without any rule or limitation, or any predetermined
qualification, an entire branci of the legislature, supposed from the nature of
its attributions to be independent, but inevitably the servile tool of the authority
which creates, composes and decomposes it, and can on any day modify it to
suit the interests or the passions of the moment.

10. Resolved, That with the possession of a power so unlimited, the abuse of
it is inseparably connected; and that it has always been so exercised in the selec-
tion of the Members of the Legislative Council of this province, as to favour
the spirit of monopoly and despotism in the executive, judicial and administrative
departments of government, and never in favour of the public interest.

11. Resolved, That the effectual remedy for this evil was judiciously foreseen
and pointed out by the Committee of the House of Commons, who asked John
Neilson, esquire, (one of the agents who had carried to England the Petition of
the 87,000 inhabitants of Lower Canada) whether he had turned in his mind
any plan by which he conceived the Legislative Council might be better composed
in Lower Canada; whether he thought it possible that the said body could com-
mand the confidence and respect of the people, or go in harmony with the House
of Assembly, unless the principle of election were introduced into its composition
in some manner or other; and also, whether he thought that the colony could
have any security that the Legislative Council would be properly and indepen-
dently composed, unless the principle of election -were introduced into it in some
manner or other; and received from the said John Neilson answers, in which
(among other reflections) he said in substance, that there were two modes in
which the composition of the Legislative Council might be bettered; the one by
appointing men who were independent of the executive, (but that to judge from
experience there would be no security that this would be donc,) and that if this
mode were found impracticable, the other would be to render the Legislative
Council elective.

12. Resolved, That judging from experience, this House likewise believes that
there would be no security in the first mentioned mode, the course of events
having but too amply proved what was tlien foreseen; and that this House ap-
proves all the inferences drawn by the said John Neilson from experience and
facts; but that with regard to his suggestion that a class of electors of a higlier
qualifIcation should be established, or a qualification in property fixed for those
persons who might sit in the Council, this House have, in their Address to His
Most Gracious Majesty, dated the 20th March 1833,1 declared in what manner
this principle could, in their opinion, ho rendered tolerable in Canada, by re-
straining it within certain bounds, which should in no case be passed.

13. Resolved, That even in defining bounds of this nature, and requiring the
possession of real property as a condition of eligibility to a Legislative Council,
chosen by the people, which most wisely and happily has not been made a con-
dition of eligibility to the House of Assembly, this House seems rather to have
sought to avoid shocking received opinions in Europe, where custom and the
law have given so many artificial privileges and advantages to birth and rank
and fortune, than to consult the opinions generally received in America, where
the influence of birth is nothing, and where, notwithstanding the importance
which fortune must always naturally confer, the artificial introduction of great
political privileges in favour of the possessors of large property, could not long
resist the preference given at free elections to virtue, talents and information,
which fortune does not exclude but can never purchase, and which-may be the
portion of honest, contented and devoted men, whom the people ought to have
the power of calling and consecrating to the public service, in preference to
richer men, of whom they may think less highly.

14. Resolved, That this House is nowise disposed to admit the excellence of
the present Constitution of Canada, although His Majesty's Secretary of State
for the Colonies has unreasonably and erroneously asserted, that it has conferred
on the two Canadas the institutions of Great Britain; nor to reject the principle
of extending the system of frequent elections much further than it is at present
carried; and that this system ought especially to be extended to the Legislative
Council, although it may be considered by the Colonial Secretary incompatible
with the British Government, which he calls a monarchical government, or too
analogous to the institutions which the several States, composing the industrious,

1 No. LXXX.
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moral and prosperous confederation of the United States of Anierica, have adopted
for themselves. •

15. Resolved, That in a despatch, of which the date is unknown, and of which
a part only was communicated to this House by the Governor-in-chief on the
14th January, 1834,1 Hlis Majesty's Secretary of State for the Colonial Depart-
ment, (this House having no certain knowledge whether the said despatch is
fron the present Colonial Secretary or from his predecessor) says, that an ex-
anination of the composition of the Legislative Council at that period (namely,
at the time when its composition was so justly censured by a Committee of the
House of Commons) and at the present, will sufficiently show in what spirit His
Majesty's Government has endeavoured to carry the wishes of Parliament into
effect.

16. Resolved, that this House receives with gratitude this assurance of the
just and benevolent intentions, with which, in the performance of their duty,
1 lis Majesty's Ministers have endeavoured to give effect to the wishes of Parlia-
rnenlt.

17. Resolved, That unhappily it was left to the principal Agent of His Majesty's
Government in this Province to carry the wishes of the Imperial Parliament
into effect; but that he has destroyed the hope which His Majesty's faithful
siubjects liad conceived of seeing the Legislative Council reformed and amelio-
rated, and has confirmed them in the opinion that the only possible mode of
giving to that body the weight and respectability which it ought to possess,
is to introduce into it the principle of election.

18. Resolved, That the Legislative Council, strengthened by a majority inimical
to the rights of this House and of the people whom it represents, has received
new and more powerful means than it before possessed of perpetuating and of
rendering more offensive and more hurtful to the country the system of abuses
of which the people of this province have up to this day ineffectually complained,
and which up to this day, Parliament and His Majesty's Government in England
have ineffectually sought to correct.

19. Resolved, That since its pretended reform the Legislative Council has, in
a manner more calculated to alarm the inhabitants of this province, and more
particularly in its address 2 to His Majesty of the 1st of April 1833, renewed its
pretension of being specially appointed to protect one class of His Majesty's
subjects in this province, as supposing them to have interests which could not
be sulliciently represented in the Assembly, seven-eighths of the Members of which
are by the said Council most erroneously stated to be of French origin and speak
the French language: that this pretension is a violation of the constitution, and
is of a nature to excite and perpetuate among the several classes of the inhabitants
of this province, mutual distrust and national distinctions and animosities, and
to give one portion of the people an unjust and factious superiority over the
other, and the hope of domination and undue preference.

20. Rèsolved, That by such claim the Legislative Council after a reform
which was held up as one adapted to unite it more closely with the interests of
the colony in conformity with the wishes of Parliament, calls down, as one of
its first acts, the prejudices and severity of His Majesty's Government upon
the people of this province, and upon the representative branch of the Legislature
thereof; and that by this conduct the Legislative Council has destroyed amongst
the people all hope which was left them of seeing the said Council, so long as it
shall remain constituted as it now is, act in harmony with the House of Assembly.

21. Resolved, That the Legislative Council of this Province has never been
anything else but an impotent screen between the Governor and the people,
which by enabling the one to maintain a conflict with the other, has served to
perpetuate a system of discord and contention; that it has unceasingly acted with
avowed hostility to the sentiments of the people as constitutionally expressed
by the House of Assembly; that it is not right under the name of a Legislative
Council to impose an aristocracy on a country which contains no natural materials
for the composition of such a body; that the Parliament of the United Kingdom
in granting to His Majesty's Canadian subjects the power of revising the Con-
stitution under which they hold their dearest rights, would adopt a liberal policy,
free from all considerations of former interests and of existing prejudices; and
that by this measure, equally consistent with a wise and sound policy, and with
the most liberal and extended views, the Parliament of the United Kingdom

1 See No. LXXXII. 2 See No. LXXXI.
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would enter into a noble rivalry with the United States of America, would
prevent His Majesty's subjects from sceing anything to envy there; and would
preserve a friendly intercourse between Great Britain and this province, as her
colony, so long as the tie between us shall continue, and as her ally, whenever
the course of events may change our relative position.

22. Resolved, That this Hlouse so much the more confidently emits the opinions
expressed in the preceding resolution, because, if any faith is to be placed in the
published reports, they were at no distant period emitted with other remarks
in the same spirit, in the Commons House of the United Kingdom, by the Right
Honourable Edward Geoffrey Stanley, now IHis Majesty's Principal Secretary
of State for the Colonial Department, and by several other enlightened and dis-
tinguished Members, some of whom are among the number of His Majesty's
present Ministers; and because the conduct of the Legislative Council since its
pretended reform demonstrates that the said opinions are in nowise rendered
less applicable or less correct by its present composition.

23. Resolved, That the Legislative Council has at the present time less com-
nunity of interest with the province than at any former period; that its present

composition, instead of being calculated to change the character of the body,
to put an end to complaints, and to bring about that co-operation of the two
H-ouses of the Legislature which is so necessary to the welfare of the country,
is such as to destroy all hope that the said Council will adopt the opinions and
sentiments of the people of this province and of this House with regard to the
inalienable right of the latter to the full and entire control of the whole revenue
raised in the province, with regard to the necessity under which this House has
found itself (for the purpose of effecting the refornation which it has so long
and so' vainly demanded of existing abuses) to provide for the expenses of the
Civil Government by annual appropriations only, as well as with regard to a
variety of other questions of public interest, concerning which the Executive
Government, and the Legislative Council which it has selected and created, differ
diametrically from the people of this province, and from this House.

24. Resolved, That such of the recently appointed councillors as were taken
from the majority of the Assembly, and had entertained the hope that a sufficient
number of independent men, holding opinions in unison with those of the majority
of the people and of their Representatives, would be associated with them, must
now feel that they are overwhelmed by a majority hostile to the country, and
composed of men who have irretrievably lost the public confidence, by showing
themselves the blind and passionate partisans of all abuses of power, by encourag-
ing all the acts of violence committed under the administration of Lord Dalhousie,
by having on ali occasions outraged the representatives of the people of the
country; of men, unknown in the country until within a few years, without landed
property or having very little, most of whom have never been returned to the
Assembly (some of them having even been refused by the people), and who have
never given any proofs of their fitness for performing the functions of Legislators,
but merely of their hatred to the country; and who, by reason of their com-
munity of sentiment with him, have found themselves, by the partiality of the
Governor-in-Chief, suddenly raised to a station in which they have the power
of exerting during life an influence over the legislation and over the fate of this
province, the laws and institutions of which have ever been the objects of their
dislike.

25. Resolved, That in manifest violation of the Constitution, there are among
the persons last mentioned several who were born citizens of the United States,
or are natives of other foreign countries, and who at the time of their appoint-
ment had not been naturalized by Acts of the British Parliament; that the
residence of one of these persons (Horatio Gates) in this country during the last
war with the United States was only tolerated; he refused to take up arms
for the defence of the country in which lie remained merely for the sake of lucre;
and after these previous facts, took his seat in the Legislative Council on the
16th March, 1833; and 15 days afterwards, to wit, on the 1st April, voted for
the address before mentioned, censuring those who during the last war were
under arms on the frontiers to repulse the attacks of the American armies and
of the fellow-citizens of the said Horatio Gates: that another (James Baxter)
was resident during the said late war within the United States, and was bound
by the laws of the country of his birth, under certain circumstances, forcibly to
invade this province, to pursue, destroy and capture, if possible, His Majesty's
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armies, and such of his Canadian subjects as -were in arms upon the frontiers
to repulse the attacks of the American armies, and of the said James Baxter,
vho (being at the same time but slightly qualified as far as property is concerned)
became, by the nomination of the Governor-in-Chief, a Legislator for life in
Lower Canada, on the 22d of March, 1833; and eight days afterwards, on the
lst of April aforesaid, voted that very address which contained the calumnious
and insulting accusation which called for the expression of lis Majesty's just
regret, "that any word had been introduced which should have the appearance
of ascribing to a class of his subjects of one origin, views at variance with the
allegiance which they owe to His Majesty." '

26. Resolved, That it was in the power of the present Governor-in-Chief,
more than in that of any of his predecessors (by reason of the latitude allowed
hiri as to the number and the selection of the persons whom he might nominate
to be Members of the Legislative Council) to allay, for a time at least, the in-
testine divisions which rend this colony, and to advance some steps towards the
accomplishment of the wishes of Parliament, by inducing a community of
interest between the said Council and the people, and by giving the former a more
inclependent character by judicious nominations.

27. Resolved, That althougi 16 persons have been nominated in less than two
years by the present Governor to be Members of the said Council (a nuimber
greater than that afforded by any period of 10 years under any other administra-
tion), and notwithstanding the wishes of Parliament, and the instructions given
by lis Majesty's Government for the removal of the grievances of which the
people had complained, the same malign influence which has been exerted to
perpetuate in the country a system of irresponsibility in favour of publie func-
tionaries, has prevailed to such an extent as to render the majority of the Legisla-
tive Council more inimical to the country than at any former period; and that
this fact confirms with irresistible force the justice of the censure passed by the
Conmittee of the House of Commons on the constitution of the Legislative
Council as it had theretofore existed, and the correctness of the opinion of those
Members of the said Committee who thouglht that the said body could never
command the respect of the people, nor be in harmony with the flouse of As-
sembly, unless the principle of election was introduced into it.

28. Resolved, That even if the present Governor-in-Chief had, by making
a more judicious selection, succeeded in quieting the alarm and allaying for a time
the profound discontent which then prevailed, that form of government would
not be less essentially vicious whici makes the happiness or misery of a country
depend on an Executive over which the people of that country have no influence,
and which has no permanent interest in the country, or in common with its
inhabitants; and that the extension of the elective principle is the only measure
which appears to this House to afford any prospect of equal and suflicient
protection in future to all the inhabitants of the province, without distinction.

29. Resolved, That the accusations preferred against the House of Assembly
by the Legislative Council, as recomposed by the present Governor-in-Chief,
would be criminal and seditious, if their very nature did not render them harm-
less, since they go to assert, that if in its liberality and justice the Parliament of
the United Kingdom had granted the earnest prayer of this House in behalf of
the province (and which this House at this solemn moment, after weighing the
Despatches of the Secretary of State for the Colonial Department, and on the
eve of a general election, now repeats and renews), that the constitution of
the Legislative Council may be altered by rendering it elective, the result of this
act of justice and benevolence would have been to inundate the country with
blood.

30. Resolved, That by the'said Address to His Majesty, dated the 1st of April
last, the Legislative Council charges this House with having calumniously accused
the King's Bepresentative of partiality and injustice in the exercise of the powers
of his office, and with deliberately calumniating His Majesty's officers, both civil
and military, as a faction induced by interest alone to contend for the support
of a government inimical to the rights, and opposed to the wishes of the people:
with reference to which this House declares, that the accusations preferred by
it have never been calumnious, but are true and well founded, and that a faithful

1 See a dispatch from the secretary of state for the colonial department quoted to the legislative
council by lord Aylmer, in giving them the reply of the British government to their 'address' (No.
LXXXI), January 14, 1834. (Christie, iii, 491.)
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picture of the Executive Government of this province in all its parts is drawn by
the Legislative Council in this passage of its address.

31. Resolved, That if, as this House is fond of believing, His Majesty's Govern-
ment in England does not wish systematically to nourish civil discord in this
colony, the contradictory allegations thus made by the two Houses, make it
imperative on it to become better acquainted with the state of the province than
it now appears to be, if we judge from its long tolerance of the abuses which its
agents commit with impunity; that it ought not to trust to the self praise of
those who have the management of the affairs of a colony, passing, according to
them, into a state of anarchy; that it ought to be convinced, thatif its protection
of public functionaries, accused by a competent authority (that is to say by this
House, in the name of the people), could for a time by force and intimidation
aggravate, in favour of those functionaries and against the rights and interests
of the people, the system of insult and oppression which they impatiently bear,
the result must be to weaken our confidence in, and our attachment to His
Majesty's Government, and to give deep root to the discontent and insurmount-
able disgust which have been excited by administrations deplorably vicious, and
which are now excited by the majority of the public functionaries of the colony,
combined as a faction, and induced by interest alone to contend for the support
of a corrupt Government, inimical to the rights and opposed to the wishes of
the people.

32. Resolved, That in addition to its wicked and calumnious address of the
1 st April, 1833, the Legislative Council, as recomposed by the present Governor-
in-chief, has proved how little community of interest it has with the colony,
by the fact, that out of sixty-four Bills which were sent up to it, twenty-eight
were rejected by it, or amended in a manner contrary to their spirit and essence;
that the same unanimity which had attended the passing of the greater part of
these Bills in the Assembly, accompanied their rejection by the Legislative
Council, and that an opposition so violent shows clearly that the provincial
executive and the council of its choice, in league together against the representa-
tive body, do not, or will not, consider it as the faithful interpreter and the
equitable judge of the wants and wishes of the people, nor as fit to propose laws
conformable to the public will; and that under such circumstances, it would have
been the duty of the head of the Executive to appeal to the people, by dissolving
the Provincial Parliament, had there been any analogy between the institutions
of Great Britain and those of this province.

33. Resolved, That the legislative Council as recomposed by the present
Governor-in-chief must be considered as embodying the sentiments of the
colonial executive Government, and that from the moment it was so recomposed,
the two authorities seem to have bound and leagued themselves together for the
purpose of proclaiming principles subversive of all harmony in the province, and
of governing and domineering in a spirit of blind and invidious national antipathy.

34. Resolved, That the address voted unanimously on the 1st April, 1833, by
the Legislative Council, as recomposed by the present Governor-in-chief, was
concurred in by the Honourable the Chief Justice of the province, Jonathan
Sewell, to whom the Right Honourable Lord Viscount Goderich, in his Despatch,
communicated to the House on the 25th November, 1831, recommended "a
cautious abstinence from all proceedings by which he might be involved in any
contention of a party nature;" by John Hale, the present Receiver-General,
who, in violation of the laws, and of the trust reposed in him, and upon illegal
warrants issued by the Governor, has paid away large sums of the public money,
without any regard to the obedience which is always due to the law; by Sir John
Caldwell, baronet, the late Receiver-General, a peculator, who has been con-
demned to pay nearly £100,000, to reimburse a like sum levied upon the people
of this province, and granted by law to His Majesty, His heirs and successors,
for the public use of the province, and for the support of His Majesty's Govern-
ment therein, and who has diverted the greater part of the said sum from the
j urposes to which it was destined, and appropriated it to his private use; by
Mathew Bell, a grantee of the Crown, who has been unduly and illegally favoured
by the Executive, in the lease of the forges of St. Maurice, in the grant of large
tracts of waste lands, and in the lease of large tracts of land formerly belonging
to the order of Jesuits; by John Stewart, an Executive Councillor, commissioner
of the Jesuits' estates, and the incumbent of other lucrative offices: all of whom
are placed by their pecuniary and personal interests under the influence of the
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Executive; and by the Honourable George Moffatt, Peter M'Gill, John Molson,
Horatio Gatcs, Robert Jones, and James Baxter, all of whom, as well as those
before mentioned, were, with two exceptions, born out of the country, and all
of whom, except one, who for a number of years was a member of the Assembly,
and has extensive landed property, are but slightly qualified in that respect,
and had not been sufficiently engaged in publie life to afford a presumption that
they were fit to perform the functions of legislators for life; and by Antoine
Gaspard Couillard, the only native of the country, of French origin, who stooped
to concur in the address, and who also had never been engaged in public life,
and is but very moderately qualified with respect to real property, and who,
after his appointment to the council, and before the said lst of April, rendered
himself dependent on the Executive by soliciting a paltry and subordinate place
of profit.

35. Besolved, That the said address, voted by seven councillors, under the
influence of the present head of the Executive, and by five others of his appoint-
ment, (one only of the six others who voted it, the Hon. George Moffatt, having
been appointed under his predecessor,) is the work of the present administration
of this province, the expression of its sentiments, the key to its acts, and the
proclamation of the iniquitous and arbitrary principles, which are to form its
rule of conduct for the future.

36. Besolved, That the said address is not less injurious to the small
number of Members of the Legislative Council who are independent, and
attached to the interests and honour of the country, who have been Members
of the Assembly, and are known as having partaken its opinions and seconded
iLs efforts, to obtain for it the entire control and disposal of the public revenue;
as having approved the wholesome, constitutional, and not, as styled by the
Council, the daring step taken by this House of praying by address to His Majesty
that the Legislative Council might be rendered elective; as condemning the
scheme for the creation of an extensive monopoly of lands in favour of speculators
residing out of the country; as believing that they could not have been appointed
to the Council with a view to increase the constitutional weight and efficacy of
that body, in which they find themselves opposed to a majority hostile to their
principles and their country; as believing that the interests and wishes of the
people are faithfully represented by their representatives, and that the con-
nexion between this country and the parent state will be durable in proportion
to the direct influence exercised by the people in the enactment of laws adapted
to ensure their welfare; and as being of opinion, that His Majesty's subjects
recently settled in this country will share in all the advantages of the free institu-
tions and of the improvements which would be rapidly developed, if, by means
of the extension of the elective system, the administration were prevented from
creating a monopoly of power and profit in favour of the minority who are of
one origin,.and to the prejudice of the majority who are of another, and from
buying, corrupting and exciting a portion of this minority in such a manner
as to give to all discussions of local interest the alarming character of strife and
national antipathy; and that the independent Members of the Legislative
Council, indubitably convinced of the tendency of that body, and undeceived
as to the motives which led to their appointment as Members of it, now refrain
from attending the sittings of the said Council, in which they despair of being
able to effect anything for the good of the country.

37. Resolved, That the political world in Europe is at this moment agitated
by two great parties, who in different countries appear under the several names
of serviles, royalists, tories and conservatives on the one side, and of liberals,
constitutionals, republicans, whigs, reformers, radicals and similar appellations
on the other; that the former party is, on this continent, without any weight
or influence except what it derives from its European supporters, and from a
trifling number of persons who become their dependents for the sake of personal
gain, and from others, who from age or habit cling to opinions which are not
partaken by any numerous class; while the second party overspreads all America.
And that the Colonial Secretary is mistaken if he believes that the exclusion of
a few salaried officers from the Legislative Council could suffice to make it
harmonize with the wants, wishes and opinions of the people, as long as the
Colonial Governors retain the power of preserving in it a majority of members
rendered servile by their antipathy to every liberal idea.

38. Resolved, That this vicious system, which has been carefully maintained,



has given to the Legislative Council a greater character of animosity to the
country than it had at any former period, and is as contrary to the wishes of
Parliament, as thal which, in order to resist the wishes of the people of England
for the Parliamentary Reform, should bave called into the House of Lords a
number of men notorious for their factious and violent opposition to that great
measure.

39. Resolved, That the Legislative Council, representing merely the personal
opinions of certain members of a body so strongly accused at a recent period
by the people of this Province, and so justly censured by the Report of the
Committee of the House of Commons, is not an authority competent to demand
alterations in the constitutional Act of the 31st Geo. 3, c. 31, and that the said
Act ought not to be and cannot be altered, except at such time and in such man-
ner as may be wished by the people of this Province, whose sentiments this
House is alone competent to represent; that no interference on the part of the
British Legislature with the laws and constitution of this province, which should
not be founded on the wishes of the people, freely expressed either through this
House or in any other constitutional manner, could in anywise tend to settle
any of the difficulties which exist in this province, but, on the contrary, would
only aggravate them and prolong their continuance.

40. Resolved, That this House expects from the justice of the Parliament of
the United Kingdom, that no measure of the nature aforesaid, founded on the
false representations of the Legislative Council and of the members and tools
of the Colonial Administration, all interested in perpetuating existing abuses,
will be adopted to the prejudice of the rights, liberties and welfare of the people
of this province; but that on the contrary, the Imperial Legislature will comply
with the wishes of the people and of this House, and will provide the most
effectual remedy for all evils present and future, either by rendering the Legisla-
tive Council elective in the manner mentioned in the Address of this House to
His most gracious Majesty, of the 20th March, 1833, or by enabling the people
to express still more directly their opinions as to the measures to be adopted
in that behalf, and with regard to such other modifications of the constitution
as the wants of the people and the interests of His Majesty's Government in the
province may require; and that this House perseveres in the said Address.

41. Resolved, 'T'hat His Majesty's Secretary of State for the Colonial Depart-
ment bas acknowledged in his despatches, that if has frequently been admitted
that the people of Canada ought to see nothiiigin the institutions of the neigh-
bouring States which they could regard with envy, and that he has yet to learn
that any such feeling now exists among His Majesty's subjects in Canada; to
which this House answers, that the neighbouring States have a form of govern-
ment very fit to prevent abuses.of power, and very effective in repressing them;
that the reverse of this order of things bas always prevailed in Canada under the
present form of government; that there exists in the neighbouring States
a stronger and more general attachment to the national institutions than in
any other country, and that there exists also in those States a guarantee for
the progressive advance of their political institutions towards perfection, in the
revision of the same at short and determinate intervals, by conventions of the
people, in order that they may without any shock or violence be adapted to
the actual state of things.

42. Resolved, That it was .in consequence of a correct idea of the state of the
country, and of society generally in America, that the Committee of the House
of Commons asked, whether there was not in the two Canadas a growing inclina-
tion to see the institutions become more and more popular, and in that respect
more and more like those of the United States; and that John Neilson, esquire,
one of the agents sent from this country, answered, that the fondness for popular
institutions had made great progress in the two Canadas; and that the same
agent was asked, whether he did not think that it would be wise that the object
of every change made in the institutions of the province should be to comply
more and more with the wishes of the people, and to render the said institutions
extremely popular: to which question this House for and in the name of the
people whom it represents, answers, solemnly and deliberately, "Yes,.it would
be wise; if would be excellent."

43. Resolved, That the constitution and form of government which would
best suit this colony are not to be sought solely in the analogies offered by the
institutions of Great Britain, where the state of society is altogether different
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from our own; and that it would be wise to turn to profit by the information
to be gained by observing the effects produced by the different and infinitely
varied constitutions which the Kings and Parliament of England have granted
to the several plantations and colonies in America, and by studying the way in
which virtuous and enlightened men have modified such colonial institutions
when it could be done with the assent of the parties interested.

44. Resolved, That the unanimous consent with which ail the American States
have adopted and extended the elective system, shows that it is adapted to the
wishes, manners and social state of the inhabitants of this continent; that this
system prevails equally among those of British and those of Spanish origin,
although the latter, during the continuance of their colonial state, had been under
the calamitous yoke of ignorance and absolutism; and that we do not hesitate
to ask from a Prince of the House of Brunswick, and a reformed Parliament,
ail the freedom and political powers which the Princes of the House of Stuart
and their Parliaments granted to the most favoured of the plantations formed at
a period when such grants must have been less favourably regarded than they
would now be.

45. Resolved, That it was not the best and most free systems of colonial
government which tended most to hasten the independence of the old English
colonies; since the Province of New York, in which the institutions were most
monarchical in the sense which that word appears to bear in the despatch of
the Colonial Secretary, was the first to refuse obedience to an Act of the Parlia-
ment of Great Britain; and that the colonies of Connecticut and Rhode Island,
which though closely and affectionately connected with the mother country for
a long course of years, enjoyed constitutions purely democratic, were the last
to enter into a confederation rendered necessary by the conduct of bad servants
of the Crown, who called in the supreme authority of the Parliament, and the
British Constitution to aid them to govern arbitrarily, listening rather to the
governors and their advisers than to the people and their representatives, and
shielding with their protection those who consumed the taxes rather than those
who paid them.

46. Resolved, That with a view to the introduction of whatever the institutions
of the neighbouring States offered that was good and applicable to the state of
the province, this House had among other measures passed, during many years,
a Bill founded on the principle of proportioning arithmetically the number of
Representatives to the population of each place represented; and that if by the
pressure of circumstances and the urgent necessity which existed that the number
of Representatives should be increased, it has been compelled to assent to amend-
ments which violate that principle, by giving to several counties containing a
population of little more than 4,000 souls, the same number of Representatives
as to several others of which the population is five times as great, this dispro-
portion is in the opinion of this House an act of injustice, for which it ought to
seek a remedy: and that in new countries where the population increases rapidly,
and tends to create new settlements, it is wise and equitable that by a frequent
and periodical census, such increase, and the manner in which it is distributed,
should be ascertained, principally for the purpose of settling the representation
of the province on an equitable basis.

47. Resolved, That the fidelity of the people, and the protection of the govern-
ment, are co-relative obligations, of which the one cannot long subsist without
the other; that by reason of the defects which exist in the laws and constitution
of this province, and of the manner in which those laws and that constitution
have been administered, the people of this province are not suffleiently protected
in their lives, their property and their honour; and that the long series of acts
of injustice and oppression, of which they have to complain, have increased with
alarming rapidity in violence and in number under the present administration.

48. Resolved, That in the midst of these disorders and sufferings, this House
and the people whom it represents, had always cherished the hope and expressed
their faith that His Majesty's Government in England did not knowingly and
wilfully participate in the political immorality of its colonial agents and officers;
and that it is with astonishment and grief that they have seen in the extract from
the despatches of the Colonial Secretary, communicated to this House by the
Governor-in-chief during the present session, that one at least of the members
of His Majesty's Government entertains towards them feelings of prejudice and
animosity, and inclines to favour plans of oppression and revenge, ill adapted to
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change a system of abuses, the continuance of which would altogether discourage
the people, extinguish in them the legitimate hope of happiness which, as British
subjects, they entertained, and would leave them only the hard alternative of
submitting to an ignominious bondage, or of seeing those ties endangered whici
unite them to the mother country,

49. Resolved, That this House and the people whom it represents do not
wish or intend to convey any threat; but that, relying as they do upon the
principles of law and justice, they are and ought to be politically strong enough
not to be exposed to receive insult from any man whomsoever, or bound to suffer
it in silence; that the style of the said extracts from the despatches of the Colonial
Secretary, as communicated to this louse, is insulting and inconsiderate to such
a degree that no legally constituted body, although its functions were infinitely
subordinate to those of legislation, could or ought to tolerate them; that no
similar example cari be found even in the despatches of those of his predecessors
in office least favourable to the rights of the colonies; that the tenor of the said
despatches is incompatible with the rights ai.d privileges of this House, which
ought not to be called in question or defined by the Colonial Secretary, but which,
as occasion may require, will be successively promulgated and enforced by this
House.

50. Resolved, That with regard to the following expressions in one of the
said Despatches, "should events unhappily force upon Parliament the exercise
of its supreme authority to compose the internai dissension of the Colonies, it
would be my object and my duty, as a servant of the Crown, to submit to Parlia-
ment such modifications of the Charter of the Canadas as should tend, not to
the introduction of institutions inconsistent with monarchical government, but
to maintaining and strengthening the connexion with the mother country, by a
close adherence to the spirit of the British constitution, and by preserving in
their proper place and within their due limits the mutual rights and privileges
of all classes of His Majesty's subjects ';"-if they are to be understood as con-
taining a threat to introduce into the constitution any other modifications
than such as are asked for by the majority of the people of this province, whose
sentiments cannot be legitimately expressed by any other authority than its
representatives, this House would esteem itself wanting in candour to the people
of England, if it hesitated to call their attention to the fact that in less than
20 years the population of the United States of America will be as great or greater
than that of Great Britain, and that of British America will be as great or
greater than that of the former English Colonies was when the latter deemed that
the time was come to decide that the inappreciable advantage of governing
themselves instead of being governed, ought to engage them to repudiate a
system of Colonial Government which was, generally speaking, much better than
that of British America now is.

51. Resolved, That the approbation expressed by the Colonial Secretary, in
his said despatch, of the present composition of the Legislative Council, whose
acts, since its pretended reform, have been marked by party spirit and by invidious
national distinctions and preferences, is a subject of just alarm to His Majesty's
Canadian subjects in general, and more particularly to the great majority of them,
who have not yielded at any time to any other class of the inhabitants of this
province in their attachment to His Majesty's Government, in their love of peace
and order, in respect for the laws, and in their wish to effect that union among
the whole people which is so much to be desired, to the end that all may enjoy
freely and equally the rights and advantages of British subjects, and of the in-
stitutions which have been guaranteed to and are dear to the country; that the
distinctions and preferences aforesaid have almost constantly been used and
taken advantage of by the Colonial Administration of this Province, and the
majority of the Legislative Councillors, Executive Councillors, Judges and other
functionaries dependent upon it; and that nothing but the spirit of union among
the several classes of the people, and their conviction that their interests are the
same, could have prevented collisions incompatible with the prosperity and
safety of the province.

52. Resolved, That since a circumstance, which did not depend upon the
choice of the majority of the people, their French origin and their use of the
French language, has been made by the colonial authorities a pretext for abuse,
for exclusion, for political inferiority, for a separation of rights and interests;

'See No. LXXXII.
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thuis flouse now appeals to the justice of lis Majesty's Government and of
Parliament, and to the honour of the people of England; that the majority
of the inhabitants of this country are in nowise disposed to repudiate any one of
the advantages they derive from their origin and from their descent from the
French nation, which, with regard to the progress of which it has been the cause
in civilization, in the sciences, in letters, and the arts, has never been behind the
3ritish nation, and is now the worthy rival of the latter in the advancement of

the cause of liberty and of the science of Government; from which this country
derives the greater portion of its civil and ecclesiastical law, and of its scholastic
and charitable institutions, and of the religion, language, habits, manners and
customs of the great majority of its inhabitants.

53. Resolved, That our fellow-subjects, of British origin, in this province,
carme to settle themselves in a country, "the inhabitants whereof, professing
the religion of the Church of Rome, enjoyed an established form of constitution
and system of laws, by which their persons and their property had been pro-
tected, governed and ordered, during a long series of years, from the first establish-
ment of the province of Canada;" that, prompted by these considerations, and
guided by the rules of justice and of the law of nations, the British Parliament
enacted that, "in all matters of controversy, relative to property and civil
riglits, resort should be had to the laws of Canada;" that when Parliament
afterwards departed from the principle thus recognised, firstly, by the introduc-
tion of the English criminal law, and afterwards by that of the representative
system, with all the constitutional and parliamentary law necessary to its perfect
action, it did so in conformity to the sufficiently expressed wish of the Canadian
people; and that every attempt on the part of public functionaries or of other
peisons (who on coming to settle in the province, made their condition their own
voluntary act) against the existence of any portion of the laws and institutions
peculiar to the country, and any preponderance given to such persons in the
Legislative and Executive Councils, in the courts of law, or in other departments,
are contrary to the engagements of the British Parliament, and to the rights
guaranteed to His Majesty's Canadian subjects, on the faith of the national
honour of England, and on that of capitulations and treaties.

54. Resolved, That any combination, whether effected by means of Acts of
the British Parliament, obtained in contravention to its former engagements,
or by means of the partial and corrupt administration of the present constitution
and system of law, would be a violation of those rights, and would, as long as it
should exist, be obeyed by the people from motives of fear and constraint, and
not from choice and affection; that the conduct of the Colonial Administrations
and of their agents and instruments in this colony, has for the most part been of
a nature unjustly to create apprehensions as to the views of the people and govern-
ment of the mother country, and to endanger the confidence and content of the
inhabitants of this province, which can only be secured by equal laws, and by
the observance of equal justice, as the rule of conduct in all the departments
of the Government.

55. Resolved, That whether the number of that class of His Majesty's subjects
in this province, who are of British origin, be that mentioned in the said address
of the Legislative Council, or whether (as the truth is) it amounts to less than half
that number, the wishes and interests of the majority of them are common to
them and to their fellow-subjects of French origin, and speaking the French
language; that the one class love the country of their birth, the other that of
their adoption; that the greater portion of the latter have acknowledged the
generally beneficial tendency of the laws and institutions of the country, and
have laboured, in concert with the former, to introduce into them gradually,
and by the authority of the Provincial Parliament, the improvements of which
they have, from time to time, appeared susceptible, and have resisted the con-
fusion which it has been endeavoured to introduce into them in favour of schemes
of monopoly and abuse, and that all without distinction wish anxiously for an
impartial and protecting Government.

56. Resolved, That in addition to administrative and judicial abuses which
have had an injurious effect upon the publie welfare and confidence, attempts
have been made, from time to time, to induce the Parliament of the United
Kingdom, by deceiving its justice and abusing its benevolent intentions, to adopt
measures calculated to bring about combinations of the nature above mentioned,
and to pass Acts of internal legislation for this province, having the sane
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tendency, and with regard to which the people of the country had not been con-
sulted; that, unhappily, the attempts to obtain the passing of some of these
measures were successful, especially that of the Act of the 6 Geo. 4, c. 59, com-
monly called the " Tenures Act," the repeal of which was unanimously demanded
by all classes of the people, without distinction, through.their representatives,
a very short time after the number of the latter was increased; and that this
House has not yet been able to obtain from His Majesty's Representative in this
province, or from any other source, any information as to the views of His
Majesty's Government in England with regard to the repeal of the said Act.

57. Resolved, That the object 1 of the said Act was, according to the benevolent
intentions of Parliament, and as the title of the Act sets forth, the extinction
of feudal and seigniorial rights and dues on lands held en fief and à cens in this
province, with the intention of favouring the great body of the inhabitants of
the country, and protecting them against the said dues, which were regarded
as burdensome; but that the provisions of the said Act, far from having the
effect aforesaid, afford facilities to seigniors to become, in opposition to the
interests of their censilaires, the absolute proprietors of the extensive tracts of
unconceded lands which, by the law of the country, they held only for the benefit
of the inhabitants thereof, to whom they were bound to concede them in con-
sideration of certain limited dues; that the said Act, if generally acted upon,
would shut out the mass of the permanent inhabitants of the country from the
vacant lands in the seigniories, while at the same time they have been constantly
prevented from settling on the waste lands of the Crown on easy and liberal terms,
and under a tenure adapted to the laws of the country, by the partial, secret
and vicious manner in which the Crown Land department bas been managed, and
by the provisions of the Act aforesaid, with regard to the laws applicable to
the lands in question; and that the application made by certain seigniors
for a change of tenure, under the authority of the said Act, appears to prove
the correctness of the view which this House bas taken of its practical effect.

58. Besolved, That it was only in consequence of an erroneous supposition
that feudal charges were inherent in the law of this country, as far as the posses-
sion and transmission of real property and the tenures recognised by that law
were concerned, that it was enacted in the said Act that the lands with regard to
which a change of tenure should be effected, should thereafter be held under
the tenure of free and common soccage; that the seigniorial charges have been
found burdensome in certain cases, chiefly by reason of the want of adequate
means of obtaining the interference of the Colonial Government and of the courts
of law, to enforce the ancient law of the country in that behalf, and that the
Provincial Legislature was, moreover, fully competent to pass laws providing
for the redemption of the said charges in a manner which should be in accordance
with the interests of all parties, and for the introduction of the free tenures
recognised by the laws of the country; that the House of Assembly bas been
repeatedly occupied, and now is occupied about this important subject; but
that the said Tenures Act, insufficient of itself to effect equitably the purpose
for which it was passed, is of a nature to embarrass and create obstacles to the
effectual measures which the legislature of the country, with a full knowledge
of the subject, might be disposed to adopt; and that the application thus made
(to the exclusion of the Provincial Legislature) to the Parliament of the United
Kingdom, which was far less competent to make equitable enactments on a
subject so complicated in its nature, could only have been made with a view to
unlawful speculations and the subversion of the laws of the country.

59. Resolved, That, independently of its many other serious imperfections,
the said Act does not appear to have been founded on a sufficient knowledge
of the laws which govern persons and property in this country, when it declares
the laws of Great Britain to be applicable to certain incidents to real property
therein enumerated; and that it has only served to augment the confusion and
doubt which had prevailed in the courts of law, and in private transactions with
regard to the law which applied to lands previously granted in free and common
soccage.

60. Resolved, That the provision of the said Act which has excited the greatest
alarm, and which is most at variance with the rights of the people of the country,
and with those of the Provincial Parliament, is that which enacts that lands
previously held en fief or en censive shall, after a change of tenure shall have been

2 Cf. Lucas, Lord Durham's Report, i, p. 161.
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effected with regard to them, be held in free and common soccage, and thereby
become subject to the laws of Great Britain, under the several circumstances
therein mentioned and enumerated; that besides being insufficient in itself, this
provision is of a nature to bring into collision, in the old settlements, at multiplied
points of contiguity, two opposite systems of laws, one of which is entirely un-
known to this country, in which it is impossible te carry it into effect; that from
the feeling manifested by the colonial authorities and their partisans towards
the inhabitants of the country, the latter have just reason to fear that the
enactment in question is only the prelude to the final subversion, by Acts of
Parliament of Great Britain, fraudulently obtained in violation of its former
engagements, of the system of laws by which the persons and property of the
people of this province were so long happily governed.

61. Resolved, That the inhabitants of this country have just reason to fear
that the daims made to the property of the seminary of St. Sulpice, at Montreal,
are attributable to the desire of the colonial administration, and its agents and
tools, to hasten this deplorable state of things; and that His Majesty's Govern-
ment in England would, by re-assuring lis faithful subjects on this point, dissi-
pate the alarm felt by the clergy, and by the whole people without distinction,
and merit their sincere gratitude.

6-2. Resolved, That it is the duty of this House to persist in asking for the
absolute repeal of the said Tenures Act, and until such repeal shall be effected,
to propose to the other branches of the Provincial Parliarnent such measures
as may be adapted to weaken the pernicious effects of the said Act.

63. Resolved, That this Flouse bas learned with regret, from one of the said
despatches of the Colonial Secretary, that His Majesty has been advised to inter-
fere in a matter which concerns the privileges of this House; that in the case
tlere alluded to, this House exercised a privilege solemnly established by the
Ilouse of Commons, before the principle on which it rests became the law of
the land; that this privilege is essential te the independence of this House, and
to the freedom of its votes and proceedings; that the resolutions passed by this
House, on the 15th of February, 1831, are constitutional andwell-founded, and
are supported by the example of the Commons of Great Britain; that this House
has repeatedly passed bills for giving effect te the said principle, but that these
bills failed to become law, at first from the obstacles opposed te them in another
branch of the Provincial Legislature, and subsequently by reason of the reserva-
tion of the last of the said bills for the signification of His Majesty's pleasure in
England, whence it has net yet been sent back; that until some bill te the same
effect shall become law, this House persists in the said resolutions; and that the
refusal of his Excellency, the present Governor-in-chief, to sign a vrit for the
election of a knight representative for the county of Montreal, in the place of
Dominique Mondelet,' esquire, whose seat had been declared vacant, is a grievance
of which this louse is entitled te obtain the redress, and one which would alone
have sufficed to put an end te all intercourse between it and the Colonial Execu-
tive, if the circumstances of the country had not offered an infinite number of
other abuses and grievances against which it is urgently necessary te remon-
strate.

64. Resolved, That the claims which have for nmany years been set up by
the Executive Government te that control over and power of appropriating a
great portion of the revenues levied in this province, which belong of right
to this louse, are contrary to the rights and te the constitution of the country;
and that with regard to the said claims, this House persists in the declarations
it has heretofore made.

65. Resolved, That the said claims of the Executive have been vague and
varying; that the documents relative te the said claims, and the accounts
and estimates of expenses laid before this Flouse, have likewise been varying and
irregular, and insufficient te enable this louse te proceed with a full under-
standing of the subject on the rnatters te which they related; that important
heads of the public revenue of the Province, collected either under the provisions
of the law or under arbitrary regulations, made by the Executive, have been
omitted in the said accounts; that numerous items have been paid out of the
public revenue ithout the authority of this louse, or any acknowledgment
of its control over then, as salaries for sinecure offices, which are net recognized

1 For the history, see Christie, Iii, pp. 448, 498. The dispatch referred to in this 'resolution' is in
ibid., pp. 524 ff.
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by this House, and even for other objects for which, after mature deliberation,
it had not deemed it expedient to appropriate any portion of the public revenue;
and that no accounts of the sums so expended have been laid before this House.

66. Resolved, That the Executive Government has endeavoured by means
of the arbitrary regulations aforesaid, and particularly by the sale of the waste
lands of the Crown, and of the timber on the same, to create for itself out of the
revenue which this House only has the right of appropriating, resources in-
dependent of the control of the representatives of the people; and that the result
has been a diminution of the wholesome influence which the people have con-
stitutionally the riglit of exercising over the administrative branch of the Govern-
ment, and over the spirit and tendency of its measures.

67. Resolved, That this House having, from time to time, with a view to
proceed by bill, to restore regularity to the financial system of the province, and
to provide, for the expenses of the administration of justice and of His Majesty's
Civil Government therein, asked the Provincial Government by address for divers
documents and accounts relating to financial matters, and to abuses connected
with them, has met with repeated refusals, more especially during the present
session and the preceding one; that divers subordinate public functionaries,
summoned to appear before committees of this House to give information on the
said subject, have refused to do so in pursuance of the said claim set up by the
Provincial Administrations to withdraw a large portion of the publie income
and expenditure from the control and even from the knowledge of this House;
that during the present session one of the said subordinate functionaries of the
Executive being called upon to produce the originals of sundry registers of
warrants and reports, which it was important to this Hlouse to cause to be
examined, insisted on being present at the deliberations of the committee ap-
pointed by the House for that purpose; and that the head of the administration
being informed of the fact, refrained from interfering, although in conformity
to Parliamentary usage, this House iad pledged itself that the said documents
should be returned, and although the Governor-in-chief had himself promised
communication of them.

68. Resolved, That the result of the secret and unlawful distribution of a large
portion of the public revenue of the province has been, that the Executive
Government has always, except with regard to appropriations for objects of
a local nature, considered itself bound to account for the public money to the
Lords Commissioners of the Treasury in England, and not to this House, nor
according to its votes, or even in conformity to the laws passed by the Provincial
Legislature; and that the accounts and statements laid before this House from
time to time have never assumed the shape of a regular system of balanced ac-
counts, but have been drawn up, one after another, with such alterations and
irregularities as it pleased the administration of the day to introduce into them,
from the accounts kept with the Lords of the Treasury, in which the whole public
money received was included, as well as all the items of expenditure, whether
authorized or unauthorized by the Provincial Legislature.

69. Resolved, That the pretensions and abuses aforesaid have taken away
from this House even the shadow of control over the public revenue of the
province, and have rendered it impossible for it to ascertain at any time the
amount of revenue collected, the disposable amount of the same, and the sums
required for the public service; and that the House having during many years
passed bills, of which the models are to be found in the Statute-book of Great
Britain, to establish a regular system of accountability and responsibility in
the department connected with the receipt and expenditure of the revenue,
these bills have failed in the Legislative Council.

70. Resolved, That since the last session of the Provincial Parliament, the
Governor-in-chief of this Province, and the members of his Executive Govern-
ment, relying on the pretensions above mentioned, have without any lawful
authority paid large sums out of the public revenue, subject to the control of
this House; and that the said sums were divided according to their pleasure,
and even in contradiction to the votes of this House, as incorporated in the
Supply Bill passed by it during the last session, and rejected by the Legislative
Council.

71. Resolved, That this House will hold responsible for all monies which have
been, or may hereafter be paid, otherwise than under the authority of an Act
of the Legislature, or upon an address of this House, out of the publie revenue
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of the province, all those who may have authorized such payments, or partici-
pated therein, until the said sums shall have been reimbursed, or a bill or bills
of indemnity freely passed by this House shall have become law.

72. Besolved, That the course adopted by this House in the Supply Bill,
passed during the last session, of attaching certain conditions to certain votes,
for the purpose of preventing the accumulation of incompatible offices in the
same persons, and of obtaining the redress of certain abuses and grievances,
is wise and constitutional, and has frequently been adopted by the House of
Commons, under analogous circumstances; and that if the Commons of England
do not now so frequently recur to it, it is because they have happily obtained the
entire control of the revenue of the nation, and because the respect shown to
their opinions with regard to the redress of grievances and abuses, by the other
constituted authorities, has regulated the working of the constitution in a manner
equally adapted to give stability to Hlis Majesty's Government, and to protect
the interests of the people.

73. Resolved, That it was anciently the practice of the House of Commons
to withhold supplies until grievances were redressed; and that in following this
course in the present conjuncture, we are warranted in our proceeding, as well
by the most approved precedents, as by the spirit of the constitution itself.

74. Resolved, That if hereafter, when the redress of all grievances and abuses
shall have been effected, this House should deem it fit and expedient to grant
supplies, it ought not to do so otherwise than in the manner mentioned in its
fifth and sixth resolution of the 16 March, 1833, and by appropriating by its
votes in an especial manner, and in the order in which they are enumerated in the
said resolutions, the full amount of those heads of revenue, to the right of appro-
priating which claims have been set up by the Executive Government.

75. Resolved, That the number of the inhabitants of the country being about
600,000, those of French origin are about 525,000, and those of British or other
origin 75,000; and that the establishment of the civil goverriment of Lower
Canada for the year 1832, according to the yearly returns made by the Provincial
Administration, for the information of the British Parliament, contained the
names of 157 officers and others receiving salaries, who are apparently of British
or foreign origin, and the names of 47 who are apparently natives of the country,
of French origin: that this statement does not exhibit the whole disproportion
which exists in the distribution of the publie money and power, the latter class
being for the most part appointed to the inferior and less lucrative offices, and
most frequently only obtaining even these by becoming the dependents of those
who hold the higher and more lucrative offices; that the accumulation of many
of the best paid and most influential, and at the same- time incompatible offices,
in the same person, which is forbidden by the laws and by sound policy, exists
especially for the benefit of the former class; and that two-thirds of the persons
included in the last commission of the peace issued in the province are apparently
of British or foreign origin, and one-third only of French origin.

76. Resolved, That this partial and abusive practice of bestowing the great
majority of official places in the province on those only who are least connected
with its permanent interests, and with the mass of its inhabitants, has been
most especially remarkable in the judicial department, the judges for the three
great districts having, with the exception of one only in each, been systematically
chosen from that class of persons, who, being born out of the country, are the
least versed in its laws, and in the language and usages of the majority of its
inhabitants; that the result of their intermeddling in the politics of the country,
of their connexion with the Members of the Colonial Administration, and of
their prejudices in favour of institutions foreign to and at variance with those
of the country, is that the majority of the said judges have introduced great
irregularity into the general system of our jurisprudence, by neglecting to ground
their decisions on its recognized principles; and that the claim laid by the said
judges to the power of regulating the forms of legal proceedings in a manner
contrary to the laws, and without the interference of the legislature, has frequently
been extended to the fundamental rules of the law and of practice; and that in
consequence of the same system, the administration of the criminal law is partial
and uncertain, and such as to afford but little protection to the subject, and has
failed to inspire that confidence which ought to be its inseparable companion.

77. Resolved, That in consequence of their connexion with the members of
the Provincial Administrations, and of their antipathy to the country, some
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of the said judges have, in violation of the laws, attempted to abolish the use
in the courts of law of the language spoken by the majority of the inhabitants
of the country, which is necessary to the free action of the laws, and forms a
portion of the usages guaranteed to thern in the most solemn manner by the law
of nations and by statutes of the British Parliament.

78. Resolved, That some of the said judges, through partiality for political
purposes, and in violation of the criminal law of England as establislhed in this
country, of their duty and of tieir oath, have connived with divers law offlicers
of Lte Crown, acting in the interest of the Provincial Administration, to allow
the latter to engross and monopolize all criminal prosecutions of what nature
soever, without allowing the private prosecutor to intervene or be heard, or
any advocate to express his opinion as amicus curiac, when the Crown oflicers
opposed it; that in consequence of this, nunierous prosecutions of a political
nature have been brought in the courts of law by the Crown officers against
those whose opinions were unfavourable to the Administration for the time
being; while it was impossible for the very numerous class of His Majesty's
subjects to which the latter belonged to commence with the slightest confidence
any prosecution against those who, being protected by the Administration, and
having countenanced its acts of violence, had been guilty of crimes or misde-
meanors; that the tribunals aforesaid have, as far as the persons composing
them are concerned, undergone no modification whatever, and inspire the same
fears for the future.

79. Resolved, ThaL this House, as representing the people of this province,
possesses of riglit, and bas exercised within this province when occasion bas
required it, all the powers, privileges and immunities claimed and possessed by
the Commons 1House of Parliament in the kingdom of Great Britain and Ireland.

80. Resolved, That it is one of the undoubted privileges of this House to
send for all persons, papers and records, and to command the attendance of all
persons, civil or military, resident within the province, as witnesses in all in-
vestigations which this House may deen it expedient to institute; and to require
such witnesses to produce all papers and records in their keeping, whenever it
shall deem it conducive to the public good to do so.

81. Resolved, That as the grand inquest of the province, it is the duty of this
House to inquire concerning all grievances, and all circumstances which may
endanger the general welfare of the inhabitants of the province, or be of a nature
to excite alarm in thern with regard to their lives, their liberty, and their property,
to the end that such representations may be made to our Most Gracious Sovereign,
or such legislative measures introduced, as may lead to the redress of such
grievances, or tend to allay such alarm; and that far from having a right to
impede the exercise of these rights and privileges, the Governor-in-chief is deputed
by his Sovereign, is invested with great powers, and receives a large salary,
as much for defending the rights of the subject and facilitating the exercise of
the privileges of this House, and of all constituted bodies, as for maintaining
the prerogatives of the Crown.

82. Resolved, That since the commencement of the present session, a great
number of petitions relating to the infinite variety of objects connected with the
public welfare, have been presented to this House, and many messages and
important communications received by it, both from His Majesty's Government
in England and from His Majesty's Provincial Government; that many bills
have been introduced in this House, and many important inquiries ordered by
it, in several of which the Governor-in-chief is personally and deeply implicated;
that the said petitions from our constituents, the people of all parts of this
province; the said communications from His Majesty's Government in England
and from the Provincial Government; the said bills already introduced or in
preparation; the said inquiries commenced and intended to be diligently prose-
cuted, may and must necessitate the presence of numerous witnesses, the pro-
duction of numerous papers, the employment of numerous clerks, messengers
and assistants, and much printing, and lead to inevitable and daily disburse-
ments, forming the contingent expenses of this House.

83. Resolved, That from the year 1792 to the present, advances had constantly
been made to meet these expenses, on addresses similar to that presented this
year by this House to the Governor-in-chief, according to the practice adopted
by the House of Commons; that an address of this kind is the most solemn vote
of credit which this House can pass, and that almost the whole amount of a sum
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exceeding £277,000 has been advanced on such votes by the predecessors of his
Excellency the Governor-in-chief, and by himself (as he acknowledges by his
message 1 of the 18th January, 1834), without any risk having ever been incurred
by any other governor on account of any such advance, although several of them
have had differences, attended by violence and injustice on iheir part, with the
House of Assembly, and without their apprehending that the then next Parlia-
ment would not be disposed to make good the engagements of the Bouse of
Assembly for the time being; and that this refusal of the Governor-in-chief, in
tie present instance, essentially impedes the despatch of the business for which
the Parliament was called together, is derogatory to the rights and honour of
tiis Iouse, and forms another grievance for which the present administration
of this province is responsible.

84. rlesolved, That besides the grievances and abuses before mentioned, there
exist in this province a great number of others (a part of which existed before
thie commencement of the present administration, which bas maintained them,
and is the author of a portion of them), with regard to which this House reserves
to ilself the right of complaining and demanding reparation, and the number
of whicli is too great to allow of tieir being enumerated here: that this House
points out, as among that number,

1stly. The vicious composition and the irresponsibility of the Executive
Council, the members of which are at the same time judges of the Court of
Appeals, and the secrecy with which not only the functions, but even the names
of the members of that body have been kept from the knowledge of this House,
when inquiries have been instituted by it on the subject.

2dly. The exorbitant fees illegally exacted in certain of the public offices,
and in others connected with the judicial department, under regulations made
by the Executive Council, by the judges, and by other functionaries usurping
the powers of the legislature.

3dly. The practice of illegally calling upon the judges, to give their opinions
secretly on questions which may be afterwards publicly and contradictorily
argued before them; and the opinions themselves so given by the said judges,
as political partizans, in opposition to the laws, but in favour of the administra-
tion for the time being.

4thly. The cumulation of public places and offices in the same persons, and the
efforts made by a number of families connected with the administration, to
perpetuate this state of things for their own advantage, and for the sake of
(Ioinineering for ever, with interested views and in the spirit of party, over the
people and their representatives.

5thly. 2 The intermeddling of members of the Legislative Councils in the
election of the representatives of the people, for the purpose of influencing and
controlling them by force, and the selection frequently made of returning officers
for the purpose of securing the same partial and corrupt ends; the interference
of the présent Governor-in-chief himself in the said elections; his approval of
the intermeddling of the said legislative councillors in the said elections; the
partiality with which he intervened in the judicial proceedings connected with
the said elections, for the purpose of influencing the said proceedings, in a manner
favourable to the military power and contrary to the independence of the judicial
power; and the applause which, as commander of the forces, he bestowed upon
the sanguinary execution of the citizens by the soldiery.

6thly. The interference of the armed military force at such elections, through
which three peaceable citizens, whose exertions were necessary to the support
of their families, and who were strangers to the agitation of the election, were
shot dead in the streets; the applause bestowed by the Governor-in-chief and
Commander of the Forces on the authors of this sanguinary military execution
(who had not been acquitted by a petty. jury) for the firmness and discipline
displayed by them on that occasion.

7thly. The various faulty and partial systems which have been followed ever
since the passing of the Constitutional Act, with regard to the management of
the waste lands in this province, and have rendered it impossible for the great
majority of the people of the country to settle on the said lands; the fraudulent
and illegal manner in which, contrary to His Majesty's instructions, Governors,
Legislative and Executive Councillors, Judges and subordinate officers have
appropriated to themselves large tracts of the said lands; the monopoly of an

1 See Christie, iii, p. 531. 2 For the history, see Christie, iii, ch. xxxii ff.
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extensive portion of the said lands in the hands of speculators residing in England,
with which the province is now threatened; and the alarm generally felt therein
with regard to the alleged participation of -lis Majesty's Government in this
scheme, without its having deigned to re-assure his faithful subjects on this
lead, or to reply to the humble address to His Majesty adopted by this flouse
during the last session.

8thly. The increase of the expenses of the Government without the authority
of the Legislature, and the disproportion of the salaries paid to public function-
aries for the services performed by them, to the rent of real property, and to
the ordinary income commanded by the exertions of persons possessing talent,
industry and economy equal to, or greater than those of the said functionaries.

9thly. The want of all recourse in the courts of law on the part of those who
have just and legal claims on the Government.

l0thly. The too frequent reservation of bills for the signification of His
Majesty's pleasure, and the neglect of the Colonial-office to consider such bills,
a great number of which have never been sent back to the province, and some
of which have even been returned so late that doubts may be entertained as to
the validity of the sanction given to them; a circumstance which has introduced
irregularity and uncertainty into the legislation of the province, and is felt by
this flouse as an impediment to the re-introduction of the bills reserved during
the then preceding session.

Il thly. The neglect on the part of the Colonial-office to give any answer to
certain addresses transmitted by this House on important subjects; the practice
followed by the administration of communicating in an incomplete manner, and
by extracts, and frequently without giving their dates, the despatches received
from time to time on subjects which have engaged the attention of this House;
and the too frequent references to the opinion of His Majesty's Ministers in
England, on the part of the provincial administration, upon points which it is
in their power and within their province to decide.

12thly. The unjust retention of the college at Quebec, which forms part of
the estates of the late Order of Jesuits, and which from a college has been trans-
formed into a barrack for soldiers; the renewal of the lease of a considerable
portion of the same estates, by the provincial executive, in favour of a member
of the Legislative Council, since those estates were returned to the Legislature,
and in opposition to the prayer of this House, and to the known wishes of a great
number of His Majesty's subjects to obtain lands there, and to settle them; and
the refusal of the said executive to communicate the said lease, and other in-
formation on the subject, to this flouse.

13thly. The obstacles unjustly opposed by the executive, friendly to abuses
and to ignorance, to the establishment of colleges endowed by virtuous and
disinterested men, for the purpose of meeting the growing desires of the people
for the careful education of their children.

14thly. The refusal of justice with regard to the accusations brought by this
House, in the name of the people, against judges, for flagrant acts of malversation,
and for ignorance and violation of the law.

15thly. The refusals on the part of the governors, and more especially of the
present Governor-in-chief, to communicate to this House the information asked
for by it, from time to time, and which it had a right to obtain, on a great number
of subjects connected with the publie business of the province.

16thly. The refusal of His Majesty's Government to reimburse to the province
the amount for which the late Receiver-general was a defaulter, and its neglect
to enforce the recourse which the province was entitled to against the property
and person of the late Receiver-general.

85. Resolved, That the facts mentioned in the foregoing resolutions, demon-
strate that the laws and constitutions of the province have not, at any period,
been administered in a manner more contrary to the interests of 1lis Majesty's
Government, and to the rights of the people of this province, than under the
present administration, and render it necessary that his Excellency Matthew
Lord Aylmer, of Balrath, the present Governor-in-chief of this province, be
formally accused by this House, of having, while acting as Governor, in con-
tradiction to the wishes of the Imperial Parliament, and to the instructions he
may have received, and against the honour and dignity of the Crown, and the
rights and privileges of this House and the people whom it represents, so recom-
posed the Legislative Council as to augment the dissensions which rend this
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colony; of having seriously impeded the labours of this Hlouse, acting as the
grand inquest of the country; of having disposed of the public revenue of the
province, against the consent of the Bepresentatives of the people, and in viola-
tion of the law and constitution; of having maintained existing abuses, and
created new ones; of having refused to sign a writ for the election of a repre-
sentative to fil a vacancy which had happened in this House, and to complete the
number of representatives established by law for this province; and that this
House expects from the honour, patriotism and justice of the reformed Parlia-
ment of the United Kingdom, that the Commons of the said Parliament will
bring impeacliments, and will support such impeachments before the House of
Lords against the said Matthew Lord Aylmer, for his illegal, unjust and uncon-
stitutional administration of the government of this province; and against such
of the wicked and perverse advisers who have misled him, as this House may
hereafter accuse, if there be no means of obtaining justice against them in the
p)rovince, or at the hands of Fis Majesty's Executive Government in England.

86. Resolved, That this House hopes and believes, that the independent
rnembers of both Houses of the Parliament of the United Kingdom will be
disposed, both from inclination and from a sense of duty, to support the accusa-
tions brought by this House, to watch over the preservation of its rights and
privileges which have been so frequently and violently attacked, more especially
by the present administration; and so to act, that the people of this province
nay not be forced by oppression to regret their dependence on the British Empire,
and to seek elsewhere a remedy for their afflictions.

87. Resolved, That this House learned, with gratitude, that Daniel O'Con-
nel], Esq., had given notice in the House of Commons in July last, that during
the present Session of the Imperial Parliament, he would call its attention to
the necessity of reforming the Legislative and Executive Councils in the two
Canadas; and that the interest thus shown for our own fate by him whom the
gratitude and blessings of his countrymen have, with the applause of the whole
civilized world, proclaimed Great and Liberator, and of whom our fellow-
countrymen entertain corresponding sentiments, keeps alive in us the hope
that through the goodness of our cause and the services of such a friend, the
British Parliament will not permit a minister, deceived by the interested repre-
sentations of the provincial administration and its creatures and tools, to exert
(as there is reason from his despatches to apprehend that he may attempt to do,)
the higliest degree of oppression, in favour of a system which in better times he
characterized as faulty, and against subjects of His Majesty who are apparently
only known to him by the great patience with which they have waited in vain
for pronised reforms.

88. Resolved, That this House has the same confidence in Joseph Hume, Esq.,
and feels the same gratitude for the anxiety which lie has repeatedly shown for
the good government of these colonies, and the amelioration of their laws and
constitutions, and calls upon the said Daniel O'Connell and Joseph Hume,
Esqrs., whose constant devotedness was, even under a tory ministry, and before
the reform of Parliament, partially successful in the emancipation of Ireland,
from the same bondage and the same political inferiority with which the com-
inunications received from the Colonial Secretary during the present session
menace the people of Lower Canada, to use their efforts that the laws and con-
stitution of this province may be amended in the manner demanded by the people
thereof; that the abuses and grievances of which the latter have to complain
may be fully and entirely redressed; and that the laws and constitution may
be hereafter administered in a manner consonant with justice, with the honour
of the Crown and of the people of England, and with the rights, liberties and
privileges of the people of this province, and of this House by which they are
represented.

89. Resolved, That this House invites the members of the minority of the
Legislative Council who partake the opinions of the people, the present members
of the House of Assembly, until the next general election, and afterwards all
the members then elected, and such other persons as they may associate with
them, to formn one committee or two committees of correspondence, to sit at
Quebec and Montreal in the first instance, and afterwards at such place as they
shall think proper; the said committees to communicate with each other, and
with the several local committees which may be formed in different parts of
the province, and to enter into correspondence with the Hon. Denis Benjamin
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Viger, the agent of this province in England, with the said Daniel O'Connell
and Joseph Hume, Esqrs., and with such other members of the House of Lords
or of the House of Commons, and such other persons in the United Kingdom of
Great Britain and Ireland, as they may deem expedient, for the purpose of
supporting the claims of the people of this province and of this House; of furnish-
ing such information, documents .and opinions as they may think adapted to
make known the state, wishes and wants of the province; the said committees
also to correspond with such persons as they shall think proper in the other
British colonies, which are all interested, that the most populous of their sister
colonies do not sink under the violent attempt to perpetuate the abuses and evils
which result as well from the vices of its constitution as from the combined
malversation of the administrative, legislative and judicial departments, out of
which have sprung insult and oppression for the people, and, by a necessary
consequence, hatred and contempt on their part for the provincial government.

90. Resolved, That the Honourable Denis Benjamin Viger be requested to
remain at the seat of His Majesty's Government, at least during the present
session of the Imperial Parliament, to continue to watch over the interests of
the province with the same zeal and the same devotedness as heretofore, without
suffering himself to be discouraged by mere formal objections on the part of
those who are unwilling to listen to the complaints of the country.

91. Resolved, That the fair and reasonable expenses of the said two Com-
mittees of Correspondence, incurred by them in the performance of the duties
entrusted to them by this House, are a debt which it contracts towards them;
and that the representatives of the people are bound in honour to use all constitu-
tional means to reimburse such expenses to the said Committee, or to such
persons as may advance money to them for the purposes above mentioned.

92. Resolved, That the message from his Excellency the Governor-in-chief,
received on the 13th of January last, and relating to the writ of election for the
county of Montreal, with the extract from a despatch which accompanied it,
the message from the saine, received the same day, and relating to the Supply
Bill, and the message from the same, received on the 14th January last, with
the extract from a despatch which accompanied it, be expunged from the
journals of this Flouse.1

LXXXIV

THE CONSTITUTIONAL ASSOCIATION OF QUEBEC (1834), and the
objects for which it has been formed.

[Trans.: Christie, op. cil. vol. iv.]

The object of the Constitutional Association of Quebec will be,-
By constitutional means,-
Ist. To obtain for persons of British and Irish origin, and others His Majesty's

subjects laboring under the same privation of common rights a fair and reason-
able proportion of the representation in the Provincial Assembly.

2nd. To obtain such reform in the system of judicature and the administration
of justice as may adapt them to the present state of the Province.

3rd. To obtain such a composition of the Executive Council as may impart
to it the efficiency and weight which iA ought to possess.

4th. To resist any appointment of members of the Legislative Council other-
wise than by the Crown, but subject to such regulations as may ensure the ap-
pointment of fit persons.

5th. To use every effort to maintain the connexion of this colony with the
parent state, and a just subordination to its. authority.

6th. To assist in preserving and maintaining peace and good order throughout
the Province, and ensuring the equal rights of His Majesty's subjects of all
classes.

Now WE, whose names are undersigned, taking the premises into our serious
consideration, do hereby form ourselves into a Constitutional Association for the
purposes stated in the foregoing declaration, and for mutual support in the
discharge of the duties of our allegiance to His Majesty, as lawful Sovereign of

' For the message of January 13, see Christie, iii, p. 524; for that of January 14, see No. LXXXII.
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the United Kingdom of Great Britain and Ireland, and of this Province, de-
pendent on and belonging to the said Kingdom.

Declaring that we wish for no preferences or advantages over our fellow-
subjects of whatever national origin, nor for any infringement of the rights, laws,
institutions, privileges and immunities, civil or religious in which those of French
origin may be peculiarly interested, and to which they are entitled, or which
they enjoy under the British government and the established constitution;
desiring merely for ourselves the enjoyment of equal rights with our fellow-
subjects, and that permanent peace, security and freedom for our persons,
opinions, property and industry which are the common rights of British subjects.

And in furtherance of the purposes aforesaid, to the utmost of our power, we
liereby pledge ourselves to each other and to our fellow-subjects throughout the
Empire.

LXXXV

AN ADDRESS BY THE CONSTITUTIONALISTS OF MONTREAL
TO MEN OF BRITISH OR IRISH ORIGIN, 1834

[Trans.: Christie, op. cil.]
Fellow Countrymen,

Engaged in a contest, the result of which must be felt throughout the Provinces
of British America, we, your oppressed brethren of Montreal, solicit your atten-
tion to a brief and temperate exposition of our principles and grievances.

Connected 'with you by identity of origin, by community of feeling, by national
recollections, and by one common interest, in this the hour of danger we look
to you for support.

The population of Lower Canada, heterogeneous in its character, comprehends
two distinct classes-a majority of French, and a minority of British descent-
governed by feelings and attachments widely differing from each other; the
causes which have produced that division may be generally known.

The want of education among the Frenchi majority, and their consequent
inability to form a correct judgment of the acts of their political leaders, have
engendered most of our grievances. The extent of that ignorance may be
collected from the facts, that within the last few years in each of two Grand
Juries of the Court of King's Bench for the district of Montreal, selected under
a provincial law, from among the wealthiest inhabitants of the rural parishes,
there was found but one person competent to write his name; and that trustees
of schools are specially permitted, by statute, to affix their crosses to their school
reports.

The political information of that part of the Canadian population engaged in
agricultural pursuits is therefore derived exclusively from the few educated
individuals scattered among them, who speak the same language, and who
possess the means of directing public opinion, exempted from those salutary
checks which education alone can bestow.

The persons who wield this mighty power are, generally speaking, seigniors,
lawyers and notaries, of French extraction, all of whom as will be shown here-
after, have a direct and selfish interest in maintaining a system of feudal law,
injurious to the country, and bearing with peculiar severity on British interests.

Our endeavours to procure relief have been represented as an overt attack
upon the customs and institutions of the Province; national prejudices have
)een called into action, national feelings excited, and a French majority, ignorant
of the nature of the contest, is now arrayed against a British minority.

Passing by the petty vexations of the feudal tenure, such as the seignior's
riglit to call for the title deeds of every vassal; his exclusive right of grinding
the grain of his seigniory; his right to assume any property within the limits
of lus seigniory, on reimbursing to the purchaser the cost of his acquisition; and
other claims of a servile and arbitrary character incident to feudal law; we
proceed to the subject of the more grievous burdens by-which we are oppressed.

Throughout the seigniories of Lower Canada, within the limits of which are
conprised the cities of Montreal and Quebec, upon the sale of real property the
feudal Lord extracts from the purchaser a fine, equal to one-twelfth part of the
price-a claim which recurs with each successive sale; thus every person who
clears, or otherwise improves a farm, erects a building either in town or country,
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or invests capital in landed estate, bestows one-twelfth of his outlay on the
seignior, whenever the property is brought to sale.

This odious law, so injurious in its effects, readily explains why this fine Pro-
vince, although richly endowed by nature, is so far surpassed in the career of
improvement by neighboring Provinces and States.

From the want of a bill for the registration of acquisition of real property, the
validity of a title cannot be ascertained except by a course of expensive pro-
ceedings through Courts of Law, but secret incumbrances may still exist, un-
affected by that procedure, for whose discovery no means are afforded; hence
the dilliculty of borrowing money on mortgage, and the frequent seizure and
forced sale of real estate.

The profits which accrue to the seignior from this state of things are obvious;
and the interest of the French lawyer and notary in maintaining a system of
law that fosters litigation and produces corresponding expense is equally in-
telligible.

Such are the considerations which govern a party exercising a paramount
influence in the House of Assembly: and thus it is that British liberality which
conferred upon the French population the elements of free government has been
perverled by designing and interested individuals to the means of retaining laws
adverse to national prosperity and to the spirit of free institutions.

The repugnance of Britons to a slavish and antiquated system of feudal juris-
prudence has drawn upon them the undisguised hostility of the French party;
an hostility which lias been manifested by attempts even of a legislative character
to check emigration from the British Isles, and to prevent a permanent settle-
ment in the Province of that class of His Majesty's subjects, whom they have
invidiously described as of " British or Foreign origin."

The most prominent of these enactments, and the most unjust, is the imposi-
tion of a tax on British emigrants, and British emigrants only, in violation of
the most sacred rights we inherit from our fathers, and contrary to the best
interests of the Province.

They have denounced, as a mischievous monopoly, a Land Company, estab-
lished for the purpose of settling, with a British population, lands which, by
their distance from a market and want of roads, vould otherwise be inaccessible
to individual enterprise; wilfully overlooking the fact, that the immense tracts
of land still held by the Crown, and offered for sale, in small parcels, at low rates,
secure the advantages of competition, and will prevent the Company from
using the privileges to the detriment of the community.

In the formation of counties for the election of representatives, the townships,
which are held by the tenure of free and common soccage, and are therefore
the natural resort of British settlers, have been divided into counties, according
to the actual population, without making any provision for their future growth,
although the territory thus parcelled out is of much larger extent than the French
seigniories; so that were the respective sections of the Province peopled in pro-
portion of their productive powers, a majority of British constituents would
return a minority of representatives.

They have excluded co-tenants and co-proprietors from the elective franchise,
as being generally Britons, whilst to co-heirs, as being chiefly French, the right
of voting has been carefully secured.

The qualification of magistrates, of militia officers and of jurors, is made to
depend upon real estate; the possession of which, in properties of limited value,
is generally confined to Canadians, whilst Britons, whose capitals are more
commonly embarked in commercial and manufacturing pursuits, are virtually
debarred from those offices and public trusts; thus confining our liberties to the
discretion of a body of men, the greater number of whom are devoid of education,
and have been taught to regard Britons as their natural enemies.

Their abuse of power and contempt of enlightened public opinion, (confident
in the support of an unlettered French majority,) are exemplified by their pro-
ceedings in the House of Assembly. We have seen Mr. Christie 1 expelled froin
successive Parliaments, despite the remonstrances of the disfranchised electors
of Gaspé, and contrary to every principle of a representative governnent-Mr.
Mondelet expelled by a-forced construction of an illegal resolution, a construc-
tion, from which the framer of the resolution declared his dissent; and contrary

1 Christie gives a full account of his expulsion, etc., in his History. For the Mondelet case and the
Montreal riot, see No. LXXXIII, Sections 63 and 84.



to the precedent in the case of Mr. Panet who under like circumstances, was
permitted to retain his seat-The West Ward of Montreal, containing a majority
of independent British electors, disfranchised for two years-a pretended enquiry
into the melancholy riot of the 21st of May, 1832, where individuals were pro-
nounced guilty before the examination of a single witness; and where, in violation
of a solemn pledge, and of common justice, the evidence for the prosecution was
sent forth to the world without any evidence having been received in defence-
public monies misapplied under resolutions of the Assembly, witliout the assent
of the co-ordinate branches of the legislature-the contingent expenses of the
Assembly charged with a salary to Mr. Viger, originally of £1000, but gradually
increased to £1700 per annum-a sum so disproportionate to the services ren-
dered, as to justify the conclusion, that the vote itself was a convenient pretext
for the secret misapplication of Provincial funds and, their daring contempt
of ail public and constitutional principles during the last session, and on the eve
of a dissolution, in attempting to commit a new Parliament to the reimburse-
ment of the expenses attendant upon the convening of public meetings through-
out the Province, avowedly for the purpose of influencing the general election.

The laws governing commercial transactions introduced from France, remain
as they were at the conquest. Applications to the Assembly for a bankrupt law,
and other modifications of the existing jurisprudence, suited to the altered cir-
cumstances of the country, have been uniformly neglected, and we continue
subjected to the uncertain and ill defined provisions of a body of laws long since
repudiated in that France, whence it was originally derived.

The provincial banks called into existence by acts of the Provincial Legislature,
and by the terms of their charters, compelled annually to exhibit statements of
their affairs, have been openly denounced by Mr. Papineau, late Speaker of the
Assembly, and organ of the French party, from no other possible motive than a
desire to inflict injury upon commerce, and consequently on Britons, by whom
the commerce of the country is chiefly conducted.

The same individual lias publicly recommended to the French party to abstain
from ail intercourse with Britons: an advice which lias been acted upon to a
considerable extent.

Not satisfied with the powers with which they are constitutionally invested,
the French party in the Assembly have been incessantly occupied in attempting
to arrogate to themselves supremacy in the concerns of the Province.

Their refusal to pass laws, except of temporary duration, lias involved in
uncertainty important interests which would require to be regulated by per-
manent enactments.

Their claim to pass in review the salaries of aIl public officers by an annual
Civil List, voted by items, would, if acceded to, lead to a disorganization of
government, and ultimately render the Judges and other public functionaries,
the instruments of their political animosities.

The Legislative Council, a body appointed by the Crown, and where alone
British interests are fairly represented, they are endeavouring to replace by an
elective Council, which, returned by the same constituency, must, from necessity,
be in ail respects a counterpart of the Assembly; a measure which would remove
the barriers that defend us against French tyranny, and give to a majority, hostile
to British interests, a power that would be employed to sever the connexion
between Canada and the Empire.

Our opposition to this extension of the elective principle, dictated by preserva-
tion, has been falsely represented as an opposition to liberal institutions. Ac-
customed to see in the neighboring States the mild toleration of equal laws,
and a constitution in its essential features approximating to our own, we are
not of those who startle with alarm at the name of a republic, or view their
institutions with jealousy or distrust. With sentiments of generous pride, we
recognise the lineaments of kindred blood and national character. Sensible of
the benefits derived from our connexion with the parent state, and ardently
attached to the land of our fathers, we view with grief and indignation, proceedp
ings, whicb, if not successfully resisted, will leave us no choice between a change
which we deprecate, and a submission to French oppression.

It were an insult to the understanding to dwell upon public opinion, as ex-
pressed by a population destitute of the advantages of education, as a mass of
the French population in this Province bas been shewn to be, and we regard with
blended feelings of indignation and contempt, the affectation of the leaders of
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the French party, of the character of liberals and reformers, whilst they have
sedulously fostered a system of feudal exactions and feudal servitude, which
invest a privileged class witl more arbitrary rights than the nobility of England,
without the plea of hereditary claims to legislative honors.

Numbering in our ranks many who, both in Britain and in Ireland, were
foremost in the cause of reform; independent in our principles; unconnected with
office; of all classes and of all crceds; bound together by the endcaring recollection
of a common origin, and the powerful sentiment of a common danger, we are
prepared to resist to the utternost the efforts of a party, which, under the
specious guise of popular institutions, would sever wisdom from power, and
respect from intelligence, and consign us to unendurable bondage.

Cherishing sentiments of becoming respect for His Majesty's government, and
correctly appreciating its many efforts to advance our prosperity, the task we
have undertaken to perforin requires, nevertheless, that we should explicitly
declare our opinion, that the evils which oppress us have been aggravated by
the various and temporising policy of successive administrations.

The destinies of thisiimportant, Province have been confided to Colonial Secre-
taries, ignorant of the state of parties in the Colony. Entering upon office
without a competent knowledge of our affairs; relying for information upon a
House of Assembly, constituted as that body has been shewn to be; alternately
making unwise concessions or attenpting to enforce unwise principles, and not
unfrequently retiring from office at a time when experience would have enabled
them to act with becoming judgment and decision, the tendency of their measures
lias been to compromise the dignity of the Home Government and to confer
a sanction upon the pretensions by which our interests are assailed.

We are not insensible to the just grounds of complaint arising from the in-
efficiency of the Executive Council, and the feeble claims which that body
possesses to the confidence of the conimunity.

We cannot recognize just principles of government in calling to a seat in one
of the Councils, a clerk or subordinate officer of the other; and although the
Legislative Council, as at present constituted, commands our respect as possess-
ing a majority of independent rnbers, we consider that it yet contains too
many persons holding dependent situations under the Crown and liable to be
acted upon by undue influence.

The accumulation of offices la the family and connection of a leading member
of the Legislative Council, deserves to be held up to public reprehension.

The irresponsible manner in which the Land Granting Department is con-
ducted, the salary disproportioned to the duties performed, which is attached
to the office, and other abuses connected with the Woods and Forests, demand
revision.

To the redress of these abuses, and to all other reforms, based upon just
principles, we offer the most strenuous support, and we, deliberately and with
confidence submit this exposition of our principles and grievances, in order that
our fellow-countrymen may bc enabled to judge of the sincerity of the respective
parties in the Province, by contrasting professions with facts.

The subject of this address cannot fail to suggest important reflections con-
nected witli the social and political relations of the country. Of what the future
will disclose we can offer no conjecture. Becent events have roused us to a sense
of impending danger, and the British and Irish population of Lower Canada
are now united for self-preservation, animated by a determination to resist
measures, which, if successfu[ must end in their destruction. Shall we, in this,
the country of our adoption, be perrnitted to find a home? or shall we be driven
from it as fugitives?

Strong in the sympathies of our fellow countrymen in the Sister Provinces,
injury cannot be inflicted upon us, without affecting them; and the French
party may yet be taught, that the majority upon which they count for success,
will, in the hour of trial, prove a weak defence against the awakened energies of
an insulted and oppressed people,

By order of the Committee appointed at a public meeting of the inhabitants
of Montreal, held on the 20th of November, 1834.

(Signed) JOHN MOLSON, Jun.
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LXXXVI

THE SEVENTI-1 REPORT ON GRIEVANCES, 1835

[T rans.: Reports on Grievances, House of Assembly, Upper Canada,
Toronto, 1835.]

To the Honorable the Commons Ilouise of Assembly.
The Select Committee on Grievances, to whom were referred the Despatch of

Lord Viscount Goderich, His Majesty's Principal Secretary of State for the
Colonies, of date the Sth of November, 1832, with the Message of lis Excellency
tie Lieutenant Governor, and several letters, petitions, and other Documents
which had been addressed byWilliam Lyon Mackenzie, Esquire, to the Secretary
of State, accompanying the same-the Message of His Excellency the Lieutenant
Governor in reply to the address of the flouse of Assembly for information con-
cerning the dismissal and re-appointment to office of Mr. Solicitor General
ilagerman, the appointment of Mr. Jameson as Att'y General in the room of
Mr. Boulton, and relative to the expulsion of the said William Lyon Mackenzie
from the House of Assembly in a former Parliament-and certain other messages,
petitions and documents on various subjects of grievance and public and private
wrong-have, in obedience to the orders of the House, made some enquiry on
the several subjects referred to them, and agreed to the following Report:

la 1828, a Select Committee of the House of Commons 1 enquired into the
causes of those embarrassments and discontents which had for many years
prevailed in the Canadas. This Committee conclude their report by stating their
anxiety "to record their complete conviction that neither the suggestions they
"have presumed to make, nor any other improvement in the Laws and Con-
"stitutions of the Canadas, will be attended with the desired effect, unless an
"impartial, conciliatory and constitutional system of government be observed

in tiese loyal and important Colonies."
Last summer another Committee of the louse of Commons entered upon an

investigation of the causes of Canadian discontents, but confined their enquiries
to the Lower Province, the Right Honorable E. G. Stanley having under great
misapprehension assured the House that the utmost harmony prevailed between
the Lieutenant Governor and the Council and Assembly of this Colony.

Your Committee respectfully submit the results of their enquiry, together
with the evidence. If it shall appear to the flouse that there is just cause of
complaint, and that the government has not exerted its Constitutional powers to
renedy the evils from which the people desire relief, the course to be pursued
is to address the Throne, stating their grievances and praying redress. If, on
the other hand, the House shall be of opinion that the government is administered
impartially, with sound discretion and a single eye to the general welfare; that
iLs officers and ministers enjoy the 'public confidence and worthily discharge
tieir various duties, there can be no doubt but that the Representatives of the
people will mark their approbation of their conduct by cheerfully placing in
their hands the small Annual Grant, which in name, more than reality, indicates
a popular influence in the government.

The almost unlimited extent of the patronage of the Crown, or rather of the
Colonial Minister for the time being and his advisers here, together with the
abuse of that patronage, are the chief sources of Colonial discontent. Such is
the patronage of the Colonial Office that the granting or withholding of supplies
is of no political importance unless as an indication of the opinion of the country
concerning the character of tie government, which is conducted upon a system
that admits its officers to take and apply the funds of the Colonists without any
legislative vote iwhatever.

Some years ago the people of the County of York held a meeting and petitioned
for the redress of Grievances; their memorial was transmitted by W. W. Bald-
win, Esq. the Chairman of the meeting, to the Right Honorable E. G. Stanley,
and his advice requested as to the means of redress, which lie most willingly
gave. His autograph letter in reply, from which the following is an extract,
is appended to Dr. Baldwin's evidence given before Your Committee.

1 See No. LXXVI.
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(Extract.)
"Upon the subject of the Legislative Council, which I do not hesitate to say,

"(without any disrespect to or reflection upon the individuals who compose it
"is at the root of all the evils complained of in both Provinces). Upon the ex-
"clusion of the Judges, with the single exception of the Chief Justice, from ail
"interference in political business-and upon the necessity of introducing some
"alteration into the present Jury system-the three most important points of
"your petition, you will find that the opinion of the Committee entirely concurs
"with yours, and that opinion I am disposed to support to the utmost of my
"power."

Mr. Stanley adds that the Constitutional remedy is "open to the people of
"addressing for the removal of the advisors of the Crown, and refusing supplies."

The patronage of the Crown, as now exercised in this Province, includes the
payments of gifts, salaries, pensions, and retired allowances to the Clergy of the
Methodist, Presbyterian, Protestant Episcopal & Roman Catholic orders, and
to nearly the whole of the civil officers of the government, including Sheriffs,
Collectors of Excise and Customs Revenue, Coroners, Justices of the Peace,
Commissioners of the Court of Requests, the heads of the several departments
and all in subordinate stations under them; to Judges of the District and Surro-
gate Courts, Registrars of Conveyances, Wills, &c., Commissioners of Customs,
Clerks of the Peace, &c. &c. These officers hold their several situations only
during the pleasure of the Crown. The Royal patronage also embraces the
judicial establishment, many pensions, the nomination of one branch of the
Legislature, by the name of the Legisiative Council, and the appointment of
its speaker and other officers,-the selection of the officers of the House
of Assembly-Lhe control of the Indian Department, of King's College, and of
Upper Canada College, the appointment of the twelve District Boards of Educa-,
tion, and the direction of the expenditure of public monies in aid of Emigration-
the selection of the Executive Council-the uncontrolled management of millions
of Acres of public Lands-the appointment of 1500 commissioned Militia Officers
-the sole control of the Military and Naval Forces-and (subject to the votes
of the House of Commons in this case) the regulation of the whole Military and
Naval expenditure.

The Crown also controls the expenditure of a large annual amount of local
taxation by its power of appointing the District Magistracy during its pleasure-
the justices thus appointed select the District Treasurers and a large number of
subordinate officers, and exercise varied and extensive civil and criminal juris-
diction. The refusal of the bench of Magistrates of the Eastern District during
the present Session, to render to the House an account of the receipt and ex-
penditure of the local taxes and revenues raised from the people, and entrusted
to the charge of these functionaries, under the authority of several acts of the
Legislature, affords another proof that the system under which they are appointed
requires instant revision; more especially as the complaints of the people of
that District against magisterial peculation, as recorded on the journals, are of
long standing.

The Crown appoints the members of the Court of King's Bench, and the
Judges of that Court regulate at their discretion the tariff of fees to be paid
therein by suitors. These judges are dependent on the Crown for such retiring
pensions as it may see fit to award them, if any, and enabled to look forward
with hope and expectation to the enjoyment of other offices and situations
within its gift, by themselves and their families.

The Canada Company,' the several incorporated establishments for Banking,
Canalling and other purposes, and the Harbour, Dock & Wharf Companies, in
nearly all cases, unite their patronage with that of the local government, and
steadily strive to increase the influence of the Crown.

The Post Office Department, 2 with about a hundred Deputy Post Masters, is
under the sole control of the Crown-contracts are made, and all appointments
held during its pleasure; the surplus revenue is transmitted to England. No
detailed accounts of receipts and expenditure, have ever been laid before the
Colonial Legislature. The rates of letter postage between the different places in

' This company was formed in 1824 to purchase and settle the crown and clergy reserves of Upper
Canada (see Gordon, R. K., John Galt, University of Toronto Studies, 1920).

2 Consuit Smith, William, A History of the Post-Ofice in British North America (Cambridge, 1920).
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the Colony, between this Colony & others-and between Upper Canada and
England, are very extravagant. The correspondence with Europe is chiefly carried
on via: New York, which is at once the cheapest and most expeditious route.

Representations were made to the British Government that the Post Office
system required revision, and a law was passed in consequence to authorise the
several Colonies to establish Post Offices. The form of a law, such as the govern-
ment would approve, is before the House, but its provisions are so inapplicable
and absurd that no benefit would be derived from their enactment. A change
for the better nust be that which will give the Colonists the entire control of
this Department in Upper Canada.

Audit of the Public .Accounis.
The present system is altogether inefficient for ensuring the application of the

revenue to the purposes for which it is intended to be applied. The House of
Assembly, acting by one or more of its committees in a session, cannot examine
the accounts and vouchers of the several public accountants, owing to the very
complex, obscure and unsatisfactory manner in which they are furnished; and
as for the Executive Council, the law recognizes them not as auditors of the
revenue, nor do they merit the public confidence as a board of audit.

Of the grant for the roads in 1833, paid about a year ago, nearly £12,000
entrusted to Commissioners remain yet unaccounted for.

The grants to Canals, many thousand pounds in amount, are in general very
imperfectly accounted for.

The payments of Casual and Territorial Revenue, fines, forfeitures and seizures,
are also very imperfectly accounted for, either to the country, or to the Crown
or its ministers.

The remedy would be a Board of Audit, the proceedings of which to be regu-
lated by a well considered statute under a responsible government; such a Board
miglit save the country many thousands each year, but it is difficult to believe
that any efficient means of auditing the whole provincial revenue can be provided
by Legislative enactment, while the Legislative Council is constituted as at
present.

lelurns of Accounis, &c.
Many items of information required by the House and its Committees from

the Government with respect to the public accounts, the receipt and expenditure
of public monies, college and other funds, monies placed in the hands of in-
dividuals for the payment of clergymen or the building of churches and chapels,
&c. have as yet been withheld, and the receipts and expenditure of the post-
office department have been very unnecessarily delayed. In most cases the
parties whose duty it was to compile these returns have had ample time to do
so. In many other cases the statements required have been furnished to the
house. The remedy for neglecting to supply returns in most cases, would be by
a statute providing the time and manner of making them, and naming the officers
who should render them to the Legislature; but it is well known that such an
enactment would fail in the Council, which has an interest in preventing the
enforcement of practical accountability to the people.

The Despalch of 81h Nov. 1832.
The Despatcli from Lord Viscount Goderich to Sir John Colborne, dated

'November 8th, 1832, and specially referred to your Committee, is an answer to
the representations of about 24,500 of His Majesty's subjects of this Province,
transmitted to England by Mr. Mackenzie, a member of this Committee and
the agent deputed by the Petitioners to urge their claims on the consideration
of Government. There is an error in the Despatch, which states the number of
Petitioners by Mr. Mackenzie at 8 or 10,000, below the true number, a sub-
sequent letter to Mr. M. from the Colonial Office, appended to this report, corrects
that mistake.

Mr. Mackenzie also went to England as the Agent of about 10,000 Petitioners
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of the several religious denominations, whose claims Mr. George Ryerson 1 was
sent home to advocate in 1830.

The documents referred to your Committee are very voluminous, instead,
therefore, of reporting them, some extracts have been made to which the Des-
patch has reference; These selections and other correspondence with the Colonial
Oiice are appended to this report.

The Despatch itself recommends many very valuable measures that His
Majesty had been gracioùsly pleased to suggest to the Government of this
Province, and which are eminently calculated, if acted upon, to render the
people more happy and contented, viz:-

1. The passing of a Bill for the amendment of the Election laws.
2. The alteration of the Charter of King's College, in such a manner as shall

agree with the wishes of the people-(acted on this year by the Assembly.)
3. The placing the Town Members of the Assembly on the same footing in

respect to wages as the County Members-(acted on this year.)
4. Allowing all the members of religious denominations, who cannot con-

scientiously take an oath, the privilege of the elective franchise-(acted on.)
5. The interdiction of the disposal of Crown Lands to favourites, and rendering

them the subject of competition-(partly acted on.)
6. The repeal of the law which excludes British subjects from voting at

elections and being elected, until the expiration of seven years after their return
from their residence in a foreign country-(acted on by the Legislature.)

7. The non-interference of all persons holding official situations in the Province
at elections.

8. The strong recommendation of His Majesty for a universal diffusion of
Education, especially among the poorest and most destitute-(acted on by the
Hlouse of Assembly this year.)

9. The desire expressed, that the most ample and particular information
should be given to the House of Assembly of the avails and diposition (sic) of
the Casual and Territorial revenue.

10. The disposition expressed by Bis Majesty that the Ministers of religion
should resign their seats in the Councils, and that no undue preference should
be given to the preachers of the Church of England-(to this recommendation,
the Address of the Council hereto appended, was the answer.)

11. The reducing the costs of Elections.
12. The passing of a Bill for the independence of Judges-and
13. The passing of a Bill limiting the nunber of persons holding offices to

seats in the House of Assembly.
Mr. Mackenzie, in his efforts made in England for the attainment of a redress

of grievances, was generously assisted by Mr. Hume, (who lias always taken an
active part on behalf of the people of Canada), and by Messrs. Warburton,
Ellice, O'Connell, Grote and Roebuck, Mr. Viger, Lord Howick and other
Gentlemen of liberal principles.

Among other subjects of complaint embraced in the Petitions referred to
your Committee, were the neglect of general Education-the delays, costs and
partialities exhibited in the administration of Justice-defective Jury laws-
inconvenient polling places at county Elections-an imperfect state of the
representation in the House of Assernbly-the Primogeniture laws-the Crown
and Clergy Reserves, and the large Provincial debt.

Upon these and other matters of Grievance, your Committee have taken the
evidence of individuals of various religious and political creeds which they here-
with submit to the consideration of the House.

The Legislalive Council.

This body forms a part of the patronage of the British Government; they are
the nominees of the Minister of the colonies, who can add to their numbers at
his discretion. In continually rejecting the many valuable measures earnestly
prayed for by the people, they may be fairly presumed to act in obedience to
the power from whence their appointments were derived. Your committee
examined some of the members of the council holding offices of emolument under

R Rev. George Ryerson brother of Egerton Ryorson. For his visits to England see Ryerson, E., The
Story of my Life, pp. 83, 107 (Toronto, 1883).
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the government, and from their answers it will readily be seen whether they are
or are not under the influence of the Lieutenant Governors for the time being.

Capital may be brought into any country, but under an arbitrary, imprudent,
and irresponsible government it will be impossible to retain a large share of it.
Notwithstanding the encouragement given to emigration, as stated in Mr.
Bobinson's accounts; it appears by No. 5 of the Appendix, that the population
of the colony has not increased much beyond the natural rate in an agricultural
settlement of great extent, fertile soil, and spare population. The emigration
at Quebec in these four years, as also at New York, has been very extensive.
The more wealthy class of emigrants pass through Canada to the United States.

Justices of the Peace.

These ofTicers are appointed by the Lieutenant Governor alone, during his
pleasure. Their powers severally and collectively are very extensive. By a
reference to the returns appended to this report it will be seen that they consist
chiefly of persons of a particular bias in politics, and are a means of extending
the power and influence of the colonial system.

Several witnesses were examined as to the mode of appointing Justices of the
Peace, the character of the Magistracy, &c. Their evidence and returns of the
present magistrates of the colony are submitted herewith.

A Responsible Government.
The Governors of colonies, like other men, are individually liable to all the

infirmities of human nature, and in their political capacity, when left to act
without restraint, they, no doubt, sacrifice occasionally the interests and happi-
ness of the people, to the gratification of their own passions and caprices. One
great excellence of the English constitution consists in the limits it imposes on
the will of a King, by requiring responsible men to give effect to it. In Upper
Canada no such responsibility can exist. The Lieutenant Governor and the
British Ministry hold in their hands the whole patronage of the Province; they
hold the sole dominion of the country, and leave the representative branch of the
Legislature powerless and dependent.

Mr. Elmsley, a member of the Legislative Council, (the son of a late Chief
Justice of the Province,) and formerly member of the Executive Council, retired
from that body lately, and advertised in the newspapers that he could not
retain his seat and act independently at the board. The Archdeacon of York,
Mr. Markland, and Mr. P. Robinson, three of the present members of the Execu-
tive Council, have given a different testimony before Your Committee. Mr.
Stanley, in his letter already adverted to, expresses bis opinion of the Executive
Council with great candour and frankness, as follows:

"I do, however, think that something might be done with great advantage,
"to give a really responsible character to the Executive Council, which at
"present is a perfectly anomalous body, hardly recognized by the Constitution,
"and effective chiefly as a source of patronage."

In the Royal Instructions to Governor Sir Thomas Cochrane,' dated the
27th of July, 1832, signed by Viscount Goderich, and printed by order of the
flouse of Commons, your committee find the following passage:

"In accordance with the uniform course of precedents, your Commission con-
"stitutes a Council which will participate with the Assembly in the enactment
"of laws. It is not, however, to be denied that this part of the establisbed
"system of Colonial Legislation has been practically found to be attended with
"some serious difficulties. The members of Council, deriving their authority
"from the Royal Commission, have not seldom been regarded with suspicion and
"distrust by the great body of the people. Their elevation in rank and authority
"has but too often failed to induce a corresponding degree of public respect.
"Even the most judicious exercise of their powers has occasionally worn the
"resemblance of harshness when opposed to the unanimous or the predominant
"opinions of those to whom the Colonists looked with confidence as their repre-
"sentatives. The Councils, it must be confessed, have not uniformly exerted
"themselves to repel, or to abate, this prejudice. The acrimony engendered by
"such disputes has sometimes given occasion to an eager assertion of extreme
"rights on the part of the Council, and to a no less determined denial of their

' Governor of Newfoundland, 1825-34.
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"necessary and constitutional privileges on the part of the Assembly. The
"Councils have also been employed as instruments for relieving Governors from
"the responsibility they ought to have borne for the rejection of measures which
"have been proposed by the other branch of the Legislature, and have not
"seldom involved them in dissensions which it would have been more judicious
"to decline. The effect of the institution therefore, is too often to induce a colli-
"sion between the different branches of the Legislature, to exempt the Governor
"from a due sense of responsibility, and to deprive the representative body of
"some of its most useful members. Yet the compensation which might atone
"for these evils is not obtained, and the Council does not assume in the colony
"a position or an influence analagous to that of the House of Peers, because
"entirely destitute of that hold on public opinion which the property and
"independence of its members, as well as the authority of the institution itself,
"confers upon the Peerage of this country."

In Upper Canada, where society doubles its numbers every twelve years,
(while in Lower Canada it does so every twenty years) where new towns and coun-
ties start every year into existence, acting more on government than acted upon
by its directions, obliging it to obandon schemes of improvement begun in one
direction because population has by chance suddenly accumulated in another-
requiring new laws and tribunals every Legislative Session-coming from several
counties and bringing hither their peculiar affections, feelings, and prejudices-
in such a country the government ought to follow incessantly the changes that
work on public opinion-it should be cheap-because population and capital
spreading constantly in the wilderness, there is no great accumulation of capital
in a few hands, though there is a rapid one in the country; the people are above
want but cannot indulge in luxury and ostentation-their display will therefore
ever inake highly salaried officers disliked by the community at large.

In Upper Canada the efforts of the Legislature have been directed towards
improving the Executive Council. Yet it appears on enquiry that that body
affects to have done neither good nor harm--some of its individual members
may, (as is asserted by Bishop Macdonell) have acquired influence near the
Lieutenant Governors and misled them, but the body lias few if any definite
attributes, other than in the Land Granting Department, and there nothing but
ministerial acts to perform. It is shewn in evidence, by Colonel Rowan and others,
that the Lieutenant Governor may or may not shew the Executive Council his
despatches, and may or may not ask their advice, and may or may not follow
that advice after having asked it, except there be an instruction from Europe
to the contrary. They are occasionally called on to report on special matters
for the information of the government at home, which is often seriously and in-
tentionally misled by them.

In the appointment to offlices, and concerning the accepting or rejecting
Legislative Bills, it does not appear that they have ever been consulted. Their
power in the Land Granting Department bas been done away in this Province
by the appointment of Mr. Peter Robinson, and in Lower Canada by that of
Mr. Felton, with whom the respective Governors (alone) are supposed to consult
and determine on all applications for land. The Canada Land Company mono-
poly too, necessarily, renders applications for grants to the government less
frequent. It appears to Your Conmittee that the Executive Council is a non-
descript with which il is folly further to contend.

There have been three classes of persons examined before Your Committee-
the first, of whom the Venerable Dr. Strachan is one, are of opinion that the
Government is well enough as it is, and that as to responsibility it is as responsible
as other Governments.

The second class desire a responsible Ministry, some heads of departments
well paid, to direct the government, to prepare bills and most of the business
of the session, and to hold office or lose it according as they may happen to be
in the minority or majority in the House of Assembly. This system was never
attempted in any of the old colonies, but Your Committee have asked many
questions with a view of ascertaining what is the public opinion concerning
its practicability here; and it appears that Mr. Mackenzie, in his letters to Lord
Goderich, expressed a belief that with some modifications it might be productive
of a greater share of good government and public prosperity than is at present
enjoyed by the people.

A third class contend for elective institutions, and affirm that while Governors
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come from without, and Judges are commissioned from without, favoritism
towards their connexions will prevail to an extent that would destroy the in-
fluence of any set of "Ministers," constituted upon the principle desired by the
second class; that the influence of Downing Street will continue to prevail as
hitherto; and that the favourites of the Secretary of State will, as at present,
be placed in important offices to the exclusion of better qualified men.

The facts connected with the cases of Mr. Jameson, Mr. Boulton, and Mr.
llagerman; the dismissal of the Crown Lawyers by one Colonial Minister, and
the unexplained re-appointment of one of them to his former office, and of the
other to the highest judicial situation in Newfoundland, a short time after, by
another; the assertion by Colonel Rowan, to Mr. Boulton, on the authority of the
Lieutenant Governor, that the cause of his and his colleague's summary dis-
missal, was the part they had taken in the House of Assembly to promote the
repeated expulsions of Mr. Mackenzie, after they were (it was presumed) made
acquainted with the opinion of the Home Government on that course of pro-
ceeding; and the prompt and ready refusal of His Excellency to inform the
Ilouse, in answer to its Address, of the reasons which lad induced the Colonial
Department to pursue the course it did in these matters, (although even Sir
Peregrine Maitland has admitted in his despatches to Mr. Stanley on the Falls
Outrage, that it had become the usage in the colonies, unreservedly to submit
such correspondence to the Colonial Assemblies,)-these circumstances clearly
prove that there is no responsibility to public opinion in Upper Canada, and it
may be inferred from His Excellency's reply that he has instructions from
England to withhold from the Legislature the official correspondence of the
Colonial Department concerning their affairs.

The cause of the removal of the Crown Officers can only be learnt by Your
Committee from the Despatch of Lord Goderich, who expressly says it was done
because they opposed the avowed policy of His Majesty's Government; the truth
of which charge is abundantly notorious; nor does His Lordship seem at all
to notice the personal indignity they lad offered to himself even as a Minister
of the crown. It is difflicult to imagine on what ground His Excellency Sir John
Colborne qualified the language of the Colonial Minister, and limited it to the
case of Mr. Mackenzie's expulsion, unless it was to furnish the excuse which
Mr. Boulton is known to have offered, that the views of His Majesty's Govern-
nient lad never been communicated to him as they had been to Mr. Solicitor
General. But alithough His Excellency has given this limited view without any
known authority, yet we have heard Mr. Solicitor General publicly declare that
his removal had not the remotest connexion with Mr. Mackenzie's expulsions
and pretended disqualification by the late Provincial Parliament. The declara-
bion therefore of His Excellency on the one hand, and of Mr. Solicitor General
Hlagerman on the other, are in direct contradiction; and His Majesty's govern-
ment at Home can alone tell where the truth lies. It appears probable they were
dismissed for opposing the views of His Majesty's Government, not only in the
expulsions of Mr. Mackenzie but also from their treatment of Lord Goderich and
of His Despatch, embracing a variety of matters of general interest and policy,
an(l that they have since been restored upon irreconcilable representations and
excuses the nature of which this system of concealment prevents our ascertaining.

The unexplained reappointment to office of the Crown Officers, Messrs.
Boulton and Hagerman, men whose conduct and character were always particu-
larly obnoxious to the people, created great dissatisfaction and distrust in the
colony.

The class of persons who are in favor of elective institutions contend, that
they were found to work well in the old North American colonies while in a
colonial state, that the people of Upper Canada are entitled to the enjoyment
of institutions equally free with those enjoyed by the old colonists during the
time they were colonial, and under British protection-that few politicians are
now found contending that these continental colonies, capable of containing
large population, will for a long series of years be required to submit to the
inconveniences resulting from perpetual interference by the Home Government
in their internal concerns. That in the House of Assembly many useful bills
are proposed and carried for many successive sessions which are continually
thrown out in the Legislative Council; of which the return moved for in the
House of Commons by Mr. Hume and appended hereto gives particulars up to
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the year 1832-that it is the wisdom of the aristocracy to try to make the people
fearful of themselves, by raising idle cries about loyalty, republicanism, jacobi-
nism, and revolution-that birth, office, or peculiar privileges ought not to give
to a few superiority over the many-that the legislative council neglect and
despise the wishes of the country on many important matters which a council
elected by the freeholders would not-that the people, if united in claiming their
privileges to constitute the second branch of the legislature, would obtain it,
and that it is weakness and wavering among their representatives which alone
cari make them timid, as to claiming the enlargement of their liberties-that the
prejudices of early education, borrowed from books written by or under the
authority of pensioners and salaried lawyers who have with one voice endeavoured
to lull the people into the very erroneous belief that the union of church and state
and the wisdom of former ages in devising great privileges for the peerage are
the cause of the greatness of England, while in truth it is owing to what she has
saved of popular institutions-that elective institutions are the only safeguards
to prevent the Canadas from forming disadvantageous comparisons between
the condition of the colonists and the adjoining country-and that the crown
of England, by its ministers, exercised no patronage in Connecticut and Rhode
Island; none in the other New England States, save the appointnent of a Gover-
nor; none in the proprietary governments; and that hence there is no disloyalty
in freely and calmly discussing which of these modes of government that have
been granted to British subjects and countries will best suit Canada.

When Sir John Colborne assumed the gove'rnment of this province, in his
reply to the address of the legislative council in answer to his speech at the
opening of the session, lie expressed to them his opinion of the deficiency of
independence in that loyal body. His Excellency's communications with the
Colonial Department convey the sane sentiment.

The following is an extract of a despatch from His Excellency Sir John
Colborne to Secretary Sir George Murray, datud York, Upper Canada, 16th
February, 1829.

"With respect to the constitution of the executive and legislative councils,
"on which subject you require informa Lion, it is evident, that whatever persons

may be appointed members of the executive council, there will be a considerable
degree of jealousy existing in this limited community of their influence and

"authority; they must necessarily reside at York, and will seldom be able to
"accept the charge without holding other offices under the crown. On many
"accounts it is very desirable that the Chief Justice should retain his seat in
"the executive council; but there can be no doubt that occasionally he must, as
"a judge, be led too deeply into the political affairs of the colony.

"Composed as the legislative council is at present, the province has a right
"to complain of the great influence of the executive government in it. The
"legislative council consists of seventeen members, exclusive of the Bishop of
"Quebec; of those, from accidental causes, not more than fifteen ever attend to
"their legislative duties. Thus, out of the number generally present, six are
"of the executive council, and four hold offices under the government; I have
"therefore intimated my intention of recommending to His Majesty's govern-
"ment to increase the legislative council.

"It is exceedingly difficult to find persons qualified for it; but if about eight
"or ten more can be selected from different parts of the province, and the
"majority be considered independent, there can be no good reason assigned for
"excluding the executive council."

In the return to the house of commons, from which the above extract was
taken, it is noted that "Since the date of the despatch, the Right Reverend Dr.
" Macdonell, Roman catholic bishop, and John Elmsley,'Esquire, two additional
"members have been added to the legislative council." Of these the first namned
has a pension or allowance during the pleasure of the colonial department, and
the last left the executive council, declaring that an independent minded man
could not be there.

The dependence of the legislative council is strikingly manifested by the facts
stated in the evidence of the Honorable Colonel Clark, and the Honorable William
Dickson, members of that body, before a select committee of the house of assembly
during a late parliament. It appears that several legislative councillors had
objected to a measure strongly urged by the executive, and its failure was in-
evitable. To ensure its passing, coercive means were adopted, and those members
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who were dependent on the government, were told either to vote directly con-
trary to the opinions they had thus publicly expressed, or be dismissed fron their
offices. After this disgraceful attempt to coerce men to disingenuous and incon-
sistent conduct, those unacquainted with the threats which had been used were
astonished at the sudden, unexpected, and unexplained change in the conduct of
several members; and when this surprise was expressed to the late Honorable
James Baby, (who was also an executive councillor, and the senior member)
he shed tears at bis humiliation, and only exclaimed "my children!" "my
children!" and the late Honorable Chief Justice Powell replied to a similar
enquiry of surprise, " I have received a new light within the last ten minutes."

It also appears that the last named gentleman was on another occasion
obliged to have a protest he had entered on the journals erased, and the erasure
can be seen. The protest of Chief Justice Powell was against a school bill, passed
the House of Assembly, then uninformed of its hearing, under the ambiguous
phraseology of which it was intended to give Dr. Strachan £300 a year. The bill
passed, and Dr. Strachan for many years received this sinecure salary, till it
was done away with on the address of the House of Assembly.

We have already adverted to the circumstances of the Chief Justice being
introduced into the Legislative Council, of which he is Speaker; and altho' the
House of Assembly have repeatedly pointed out to His Majesty's Government,
the inexpediency, in a limited community like this, of biending the judicial and
political duties together, yet the same injurious system is continued. Its im-
propriety has been lately manifested by the result of a pecuniary negociation
likely seriously to impair the independence of the judiciary and increase the
distrust of the people.

The House of Assembly voted £200 a year to the Speaker of the Legislative
Council, being the same as is allowed the Speaker of the Assembly, whose duties,
as we have already stated, are far more arduous and laborious-but since the
acts making the judges independent and providing for them, even undue salaries,
a negociation bas been carried on which has ended in giving a further £200 a year
out of the Casual and Territorial Revenue to the Chief Justice of the King's Bench.

As long as these pecuniary inducements and bonuses can be held out to those
occupying the judiciary we cannot consider it practically in a better or safer
condition than it used to be: and Your Committee would suggest the propriety
of addressing His Majesty's Government on the subject of thus exercising undue
influence on the judiciary or even countenancing negociations derogatory from
ils presumed independence and purity, which ought to be above suspicion. This
additional salary ought to be disallowed.

It appears therefore that the Legislative Council, as at present constituted,
bas utterly failed, and never can be made to answer the ends for which it was
created; and the restoration of legislative harmony and good government requires
its re-construction on the elective principle.

The opinions of Mr. Fox, Mr. Stanley, Earl Grey, Lord Erskine, Mr. Ellice,
Mr. Hume, Sir James Mackintosh, Mr. O'Connell, Mr. Warburton, and many
other eminent British Statesmen, have been expressed in favour of elective
institutions as the most suitable for the Canadas; and it appears to Your Com-
minttee that Mr. Stanley correctly describes the Legislative Council as being "at
the root of all the evils complained of in both Provinces."

The affairs of this country have been ever against the spirit of the constitu-
tional act, subjected in the most injurious manner to the interferences and inter-
dictions of a succession of Colonial ministers in England who have never visited
the country, and can never possibly become acquainted with the state of parties,
or the conduct of public functionaries, except through official channels in the
province which are ill calculated to convey the information necessary to disclose
official delinquencies and correct public abuses. A painful experience has proved
how impracticable it is for such a succession of strangers beneficially to direct
and control the affairs of the people 4000 miles off; and being an impracticable
system, felt to be intolerable by those for whose good it was professedly intended,
it ought to be abolished, and the domestic institutions of the province so improved
and administered by the local authorities as to render the people happy and
contented.

Such appears to have been the constitutional liberty conferred upon us by the
31st Geo. 3rd ch. 31,1 by which the British legislature enables us to preserve
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"the peace, welfare, and good goverrment of the province," reserving to His
Majesty, as head of the empire, the power of disallowing any colonial act in-
compatible with national treaties, with the rights of any other colonies, or with
the commercial or general interests of the empire. Such a system of govern-
ment, securing to the people inestimable blessings, would rather durably enlarge
than impair the commercial relations with the parent state, in exchange for which
we receive protection; and could in no wise prejudicially affect any benefits now
yielded to her, except the loss, if loss it can be called, of that patronage the partial
and impolitic distribution of which bas ever proved unsatisfactory and injurious
to the colony.

It appears to your Committee that it is more important than legislation,
rendered fruitless as it is by the Legislative Council, to adopt such measures as
are likely to ensure such an alteration in the systen of our public affairs as seems
indispensable for the peace, welfare, and good government of this important
part of His Majesty's dominions. The history of all colonies shew that there
has been too much inattention in the British government in the selection of
Governors, it being considered a matter merely of patronage with the colonial
minister, in Downing Street. Men from the too long possession of lucrative power,
whatever at first might be their relative stations soon acquire a community of
interests, and thus identified in the purpose of sustaining each other in oflice,
they have in this province made coinmon cause against that redress of our
grievances, and that economy of the public wealth, which are equally dictated
by justice and wisdom.

Although the members of the Executive Council seem from their own account
to render no benefit te the country, receiving however a salary from it, yet a very
different duty is imposed upon them by the 31st Geo. 3rd, chap. 31, called the
constitutional act, from which it appears they are appointed expressly to advise
His Excellency upon the affairs of the Province. This they have never done
satisfactorily. As far back as the first Session of the 10th Provincial Parliament,
the House of Assembly expressed their dissatisfaction to His Excellency Sir
John Colborne in the most constitutional mode of doing so, at the opening of
the Session of the Legislature; and in the following year the sane sentiments
were again frankly conveyed to His Excellency in the answer to His Speech
from the Throne, by a solemn declaration that the Executive had long and
deservedly lost the confidence of the country. In the hope of their just and
constitutional wishes being attended to, the people patiently waited for relief,
but the relaxation of their vigilance which some remaining confidence in His
Excellency unhappily produced has only served to bring disappointment, and
to afford a farther opportunity for the accumulation of the abuses which pervade
all our institutions.

The growing condition of this part of the Empire, in population, wealth and
commerce, requires there should be an entire confidence between the Executive
and the Commons House of Assembly; and this confidence cannot exist while
those who have long and deservedly lost the esteem of the country are continued
in the public offices and councils. Under such a state of things, distrust is un-
avoidable, however much it is to be deplored as incompatible with the satisfactory
discharge of the public business.

When, in the year 1831, His Majesty was graciously pleased to suggest a
further provision for the civil list, which the Colonial Minister required to be
made either for seven years or for the life of His Majesty, the terms of the pro-
position were not candidly submitted to the Assembly, and notwithstanding
the strenuous exertions of those who desired te mnake no provision at variance
with the spirit of our constitution, the executive influence in the Assembly
succeeded in carrying a measure for a permanent and extravagant supply,
popularly called "the everlasting Salary Bill," while the liberal and gracious
terms proposed by His Majesty on the subject were concealed and known only
to those who feeling themselves to be above responsibility consummated a measure
which has spread universal dissatisfaction and distrust. If this undue and im-
politic concealment-was practised from any pretended apprehension that a just
provision would not be made for His Majesty's Government by His Faithful
Commons, there is nothing in the history of the country te justify it, and as it
encroached upon the constitutional privileges of the Legislature, there is no
language of censure too strong against it.

It is net this act alone of which we complain, though it may serve te illustrate
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our condition, but the whole system has so long continued virtually in the same
hands, that it is little better than a family compact. Abuses have grown up so
as to be interwoven with every thing; and these abuses are concealed, or pal-
liated, excused and sustained by those who are interested to uphold them as the
means of retaining office for their private, and not for the public, good.

Hence it happens that the most gracious intentions emanating from His
Majesty's government at home are frustrated by an interested opposition in
the colony; an opposition which seldom reaches the knowledge of His Majesty's
iinisters in England, although felt most injuriously by the people. It did indeed
lately come to His Majesty's knowledge from the unprecedented conduct of the
whole executive and official departments towards His Majesty, when they
received, during the late Parliament, the plainest and kindest manifestations
of Hlis Majesty's justice and liberality, conveyed in the most gracious manner
through the Despatch of Lord Viscount Goderich, now Earl of Ripon; which
illustrious statesman His Majesty had wisely placed at the head of Colonial
affairs. This highly important document, connected with Mr. Mackenzie's
negotiations in England, containing His Majesty's pleasure upon many important
subjects, and making many valuable concessions to the wants and wishes of
the people, was publicly treated in our Provincial Parliament, by men in office,
with an indignity as ungrateful as it was unbecoming, and they even attempted
by their votes, happily outnumbered, to suppress the despatch by returning it
to His Excellency who was directed by the Earl of Ripon to make it public. On
the 24th day of January, 1833, in the House of Assembly, it was moved in amend-
ient to a motion for printing the despatch and documents, (in accordance with

the wishes and instructions of the noble Earl,) that it be
" Resolved, that it is expedient to address His Excellency the Lieutenant

"Governor, thanking him for His Message of Saturday last, and assuring him
"that this House is duly sensible of His Excellency's anxiety to communicate
"whatever information he may consider important to the welfare of the Province,
"and informing His Excellency, that this Flouse, for the reasons set forth in
"the foregoing resolutions, is unwilling to place on its Journals the documents
"sent down by His Excellency; and requesting him to allow this House TO
"RETURN THE DESPATCH OF LORD GODERICH, and the accompanying
"documents to His Excellency."'

The flouse divided on this amendment, and the Yeas and Nays were taken
as follows:

YEAs.

Att'y Gen. (Boulton) A. Fraser, Shade,
Berczy, D. Macdonald, Solicitor General,
Brown, MeMartin, (Hagerman,)
Burwell, McNeilledge, Thomson,
Crooks, Morris, John Willson,
Elliott, Robinson, William Wilson-17.

NAYS.

Bidwell, Howard, Perry,
Buell, Jarvis, Randal,
Campbell, Ketchum, Roblin,
Chisholm, Lewis, Samson,
Clark, Lyon, Shaver,
Cook, A. Macdonald, Vankoughnet,
Duncombe, Norton, White-22.
Ilornor,

From this it appears, that the two Crown officers, and other public officers,
were in a minority of five in an attempt to send The Despatch of Lord Goderich
back to his Excellency. The same conduct was pursued by them upon all the
divisions upon that question, as will be seen by a reference to the Journals of
that date.

The Crown Lawyers and other officers had directed their objections both
against the despatch and the documents which accompanied it; nor was Lord
Goderich personally spared. All the members of the present Executive Coun-
cil joined in an unanimous vote in a similar expression of censure against this
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communication of His Majesty's pleasure. Nevertheless they still continue in the
service of His Majesty over his Canadian people, who have on various occasions
utterly renounced and disclaimed these indecorous and impolitic proceedings.
Thus was exhibited in the Provincial Legislature the political phenomenon of
men repelling in an insulting manner the gracious concessions of their Sovereign
and presumptuously interposing between him and his people as an insurmount-
able barrier to his royal benefactions.

On another occasion, the same disregard of the views of His Majesty's Govern-
ment was openly practised by the repeated expulsions of one of the members
for the County of York; and altho' the latter expulsions were effected against the
case of Mr. Wilkes in the British House of Commons, against the well established
law of the land, and against the well known judgment of His Majesty's Govern-
ment, officially communicated by a Despatch to His Excellency, and by His
Excellency communicated to Mr. Solicitor General Hagerman; yet in this open
and unconstitutional invasion were found the Law Officers and various persons
favoured with His Majesty's confidence, by holding offices of honor and trust
during pleasure. And on a late occasion when the present Parliament voted the
above proceedings, by a vote of 28 to 7, to be expunged from the Journals as
subversive of the liberties of the whole body of electors of the Province, Mr.
Hagerman was found, with others, in the minority against their obliteration,
altho' the only retribution that could bc made to the injured constituency of
the country. WVe, by all means, concede the undoubted right of the members of
both branches of the Legislature to vote independently as they please, but we
deny the expediency of allowing the justice and executive duties of His Majesty
to flow through such unworthy channels, and thereby weaken the confidence
of the people in the sincerity of His Majesty's Government.

His Majesty's Government, after much consideration, procured the passing
of a law in Lower Canada, for the purpose of raising a fund for the relief of
destitute emigrants; af ter which, all the Executive functionaries in this Province
were active in getting up addresses at public meetings against the measure as
impolitic and unconstitutional. And while His Majesty was anxious to preserve
harmony between Upper and Lower Canada, the same public characters agitated
questions and measures, (such as the annexation of Montreal to Upper Canada,)
which threatened the dismemberment of the sister Province against her consent,
and to-engender betveen the two Colonies ruinous animosities.

This is a state of things which, the British nation, it is presumed, cannot
desire to perpetuate against us. After the right was conceded to the present
United States, at the close of the fRevolution, to form a constitution for them-
selves, the loyalists took refuge in this Province; and, by an act passed in 31st
year of Geo. 3. they received the charter of their liberties, conferring upon them
a constitution for their peace, welfare, and good government. His Excellency,
Governor Simcoe, was entrusted with the duty of putting it into operation, and
in the first speech delivered by him from the throne, he made the following
memorable declaration:-" I have summoned you together under the authority
"of an Act of the Parliament of Great Britain, passed last year, which has
"established the British Constitution, and all the forms which secure and main-
"tain it, in this distant colony." And upon closing the same session he said
" I particularly recommend to you to explain that this Province is singularly
" blest, not with a mutilated constitution; but with a constitution which has
"stood the test of experience, and is the very image and transcript of that of
"Great Britain."

It is reasonable for the people to desire to sec these declarations from the
throne, recorded on our Journals, faithfully observed by those in the confidence
of His Majesty, and that these institutions may be made such as will secure
to them their civil and religious liberties to their just extent. This country is now
principally inhabited by loyalists and their descendants, and by an accession
of population from the mother country, where is now enjoyed the principles of
a free and responsible government; and we feel the practical enjoyment of the
same system in this part of the empire to be equally our right; without which
it is in vain to assume that we do or can possess in reality or in effect "the very
image and transcript of the British Constitution." ,

The House of Assembly has, at all times, made satisfactory provision for
the civil government, out of the revenues raised from the people by taxation,
and while there is cherished an unimpaired and continued disposition to do so,
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it is a reasonable request that His Majesty's adviser in the province and those
about him should possess and be entitled to the confidence of the people and
their representatives, and that all their reasonable wishes respecting their domes-
tic institutions and affairs should be attended to and complied with.

Your Committee would respectfully recommend that, besides the usual
number for the Journals, a large edition of this report, with the evidence and other
appended documents, should be printed in a portable form, as early as possible,
and distributed among the members of the House, for general circulation
throughout the colony.-And, as the affairs of the Canadas will probably occupy
a large share of the attention of the Imperial Parliament during its present
session, it might perhaps be advisable to transmit to London a certain number
of copies for distribution among those members of the Legislature who take an
active interest in Canadian affairs.

W. L. Mackenzie,
Chairman,

T. D. Morrison,
David Gibson,
Charles Waters,

Conunillee Roon, House of Assernbly,
10th April 1835.

LXXXVII

GLENELG TO GOSFORDI

[Trans.: Imperial Blue Books Relating Io Canada, 1836, Vol. vi.]

Copy of a Despatch from Lord Glenelg to the Earl of Gosford, the Pight Hon.
Sir C. E. Grey and Sir G. Gipps, His Majesty's Commissioners of Inquiry in
Lower Canada.

My Lord and Gentlemen, Downing-street, 17 July 1835.

5. Before I approach more closely to the discussion of the questions which
will principally engage your attention, it is necessary that I should explain the
motives by which His Majesty has been induced to issue the commission which
you are about to execute.

G. The dissensions which commenced in Lower Canada in the year 1820,
have since that time, with some transient intermissions, been continually
increasing in violence and animosity. They have at length advanced to such
a height as not only to invade the peace of society, but nearly to paralyse the
activity of the executive government, threatening with the most fatal confusion
a country exempt beyond the common lot of nations from the influence of
ordinary causes of social evil.

7. This state of affairs in a portion of the King's dominions so valuable, and
otherwise so prosperous, has engaged lis Majesty's most anxious and deliberate
attention. To heal the disorders by which the province is distracted, and to
restore internai peace and union, it has appeared to His Majesty necessary
to adopt some well-digested and comprehensive plan of adjustment. But the
foundation of such a plan must be laid in a complete knowledge of the people
in all its bearings, moral, social and political.

8. Notwithstanding the variety and amount of the intelligence on this subject
which has been collected during the last few years, there is yet a deficiency of
adequate information upon many questions of the greatest moment to the
correct apprehension of the state of Canadian affairs. The seven years which
have elapsed since the first Parliamentary Report have given birth to numerous
changes, to new wants, new interests, and new combinations of interests. The
very removal of some grievances has, in some'instances, aggravated those -which
remain or altered their relation to each other. The general balance of society
has also been constantly and rapidly affected by the infusion of new masses
of inhabitants, bringing with them new views and prepossessions. In order to

1 These instructions represent the complete policy of 'conciliation', as it was terrned by the anti-
French Canadians. The commissioners returned in 1836 six reports (Britis Parliamentary Papers
1837, xxiv). Out of suggestions in their final report emerged the ten resolutions (No. XCKI).
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appreciate the actual wants and wishes of a country developing its resources and
undergoing internal changes with such extreme rapidity, it is necessary that a new
and careful survey should be rnade, by impartial and intelligent observers, of
the state and prospects of society in the province. The crisis cannot be met by
effective measures, unless those measures be founded on the results of such an
inquiry. lis Majesty has been induced to sanction your mission to Lower
Canada, in the hope that you will be able to conduct this investigation to a
satisfactory and successful issue.

9. It is His Majesty's earnest injunction, that in the discharge of this duty you
avail yourselves of every opportunity to impress the minds of the people of
Lower Canada with a just sense of the warmth and honesty of feeling with which
their interests are regarded by all orders of society in this kingdom; that you
consult witlh equal kindness the claims and wishes of every class of His Majesty's
Canadian subjects; and that by applying to the consideration of every question
which shali come before you the maxims of an enlightened policy, you endeavour
to unite the inhabitants of the province in mutual concord, and to strengthen
the bonds by which they are connected with the other members of the British
empire.

10. Proceeding in this spirit to Lower Canada, you will there make universally
known His Majesty's deep solicitude to redress, to the utmost extent of his
lawful authority, every real grievance under which his Canadian subjects may
labour. You will listen with tie most respectful attention to every complaint,
and investigate by all accessible evidence, oral or documentary, the merits of
every question which shall be brouglt before you. You will ascertain by personal
inspection what are the real points in which, in practice, the existing system
presses most severely; and in consultation with each other, you will mature such
plans as may appear to you best adapted to place the affairs of the province
on a permanent basis of order and of well-regulated liberty.

11. His Majesty lias thought it proper that the Commission should consist
of more than one member, because the proposed range of inquiry will embrace
so many topics, legislative, judicial, fiscal, moral and social, that it is not to be
imagined that the studies or previous habits of any single mind, however gifted,
would be sufllcient to compass them all,

12. With the actual administration of the provincial government the com-
missioners, as such, will have no concern. Although the Earl of Gosford, the
Governor-general of all His Majesty's Colonies in British North America, has
been placed at the head of the Commission, his Lordship's functions as Com-
missioner are totally distinct fron those which he will discharge as head of the
government. The duty of the Commissioners is limited, with the utmost strict-
ness, to inquiry, to mutual deliberations, and to reporting, for His Majesty's
information, the conclusions which they may bo led to adopt. The Governor
will alone exercise the powers which have been vested in his predecessors under
the Constitutional Act of 1791.

13. But although your duty as Commissioners be exclusively to inquire, to
deliberate, and to report; yet, within the sphere of that duty you are placed under
no restrictions, excepting such as the necessity of the case or your own judgment
may prescribe. You will lay before lis Majesty a faithful statement of all matters
entrusted to your investigation, and of your matured sentiments regarding them.
It will then remain for the King, on the advice of his confidential servants, to
determine on the course of action to be pursued. Your counsels and those
measures will have for their common object the advancement of the welfare and
prosperity of Lower Canada by all methods compatible with the integrity of
the empire, and with the authority of the King as supreme in all parts of the
British dominions.

14. You will ever bear in mind that you are sent on a mission of peace and
conciliation. You will therefore proceed in a spirit not of distrust, but of con-
fidence; remembering that much of your success will depend, not only on the
zeal, ability and fairness of your inquiries, but also on your perfect separation
from all local and party disputes, and on the unquestionable frankness and
impartiality of your general conduct.

15. I must not ornit to observe, that the legislature of Lower Canada must
ultimately be the instrument through which any benefits resulting from your
mission must, to a very great extent, be accomplished. His Majesty disclaims
the intention of provoking any unnecessary Parliamentary interferences in the
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internal affairs of the province. To mediate between adverse parties, with an
entire respect for the constitutional rights common to them all, is the high office
appropriate to his Royal station, and this function the King, aided by your
inquiries and advice, is anxious on the present occasion to perform.

16. With these preliminary remarks on the motives in which your mission
has originated, and on the spirit in which your duties as Commissioners are to be
discliarged, I proceed to advert to some of the more prominent subjects of claim
and complaint on the part of the House of Assembly.

17. Among the most pressing of these is the Financial Question which has
givei rise to so protracted a controversy.

18. After the several gradations through which this question lias passed, it
has at length assumed the following shape:-As representatives of the people
or Lower Canada, the House of Assembly claim the right of appropriating to the
public service, according to their own discretion, the whole of the revenues of
thle Crown accruing within the province. The claim extends to the proceeds of
all Parliamentary and provincial statutes, whatever may have been the original
con(litions of these grants; to the funds drawn from the sale of timber and of
the waste lands of the Crown; to all fines and forfeitures; and to the income
derived from the Seigneurial rights inherited by the King from his royal pre..
decessors. In fine, the authority of the local legislature over the income and
expenditure of the province is declared to be so extensive as to embrace every
part of that receipt and outlay, and so inalienable as to supersede even the con-
cessions deliberately made in preceding times by the former representatives of
the Canadian people.

19. Without pausing to discuss the great constitutional questions which these
claims involve, I content myself with referring to the undoubted fact, that the
Kings of England have at all times been, in riglt of their Crown, in possession
of certain sources of revenue peculiarly their own, and of which they could not
be divested, except by their own consent. In modern times, as is well known,
the control of Parliament over this revenue in these kingdoms has been estab-
lishied on the accession of each Sovereign to the Throne by a solemn compact
imade between the Crown and the Houses of Lords and Commons. If, therefore,
the King were disposed to insist upon positive law, ancient practice, or con-
stitutional analogy, His Majesty miglit readily vindicate his right to dispose of
the territorial, liereditary and casual revenue of the Crown arising in Lower
Canada, towards the maintenance of the civil government in that part of his
dominions. But anxious to render his reign a blessing to his Canadian subjects,
His Majesty is prepared to decline taking this ground, and to refer the decision
of the question to the single test of the advantage or disadvantage to the pro-
vince, with which the proposed cession would bc attended. It would be diflcult
to imagine any pecuniary sacrifice which would not be wisely incurred in pur-
chasing a peaceful settlement of the dissensions of the last fifteen years.

20. If pecuniary interests alone were at stake, the King would not hesitate
to make this cession permanently and without conditions. They must ill indeed
have understood the character and policy of the British Government, who may
have supposed that the peace and well-being of this great empire, has been put
to hazard in a prolonged contest with the most valuable of its foreign depen-
dencies, for the sake of a sum of money so insignificant, as to be scarcely per-
ceptible in the financial operations of Great Britain, and of no considerable
moment even in those of Lower Canada. During the progress of this controversy,
there have been expended by Parliament, for objects altogether Canadian, sums,
conpared with which, the utmost demand that lias been made on the liberality
of the House of Assembly, for the support of the executive government of the
province, is altogether trivial. The real importance of connecting the surrender
of the hereditary and territorial revenue with some reservation or conditions
for the support of the civil government, and for the administration of justice,
rests upon grounds far higher than any which could be brouglit to a pecuniary
neasurement. There are objects essential, as it would seem, to the welfare of
[lis Majesty's Canadian subjects which could not probably be secured if that
surrender were made unconditionally. In this view of the question, His Majesty
is bound not to relinquish the appropriation of funds which the law and the
constitution have placed at his disposal, without making a stipulation suggested
exclusively by his care for the common benefit of his people.

21. Amongst the foremost of the objects which His Majesty is thus bound



CONSTITUTIONAL DOCUMENTS OF CANADA
to rescue from a precarious support, are the independence of the judges and the
pure administration of the law. From the commencement of his reign, it has
been the constant and persevering effort of His Majesty to render the judges
of the Superior Courts in Lower Canada independent alike of the Crown for the
tenure of their offices, and of the representatives of the people for their annual
emoluments. In the various documents already noticed you will find the history
of those attempts, and a full explanation of the causes to which their failure
is to be ascribed. Yet a review of the Journals of the Assembly will, I think,
convince you that between that House and His Majesty's Government no real,
or at least no irreconcileable, difference of opinion exists on this subject. On
the contrary, you will find, that respecting the general principles on which we
must proceed, a perfect unanimity has prevailed. It is fully admitted that the
judges ought to hold their offices not at the pleasure of the King, but during
good behaviour, and that their official incomes should be paid, not at the pleasure
of the popular branch of the legislature, but from adequate funds to be irre-
vocably pledged for that purpose.

22. This, then, will be one of the subjects of your earliest inquiry; and you
will endeavour to suggest the plan of a law, in which there may be good ground
to anticipate the concurrence of the House of Assembly, for the securing of judicial
independence. If this can be effected, one of the chief difficulties which might
otherwise obstruct the cession of the revenues, would be overcome.

23. The regard which it is His Majesty's duty to maintain for the welfare of
the people of Lower Canada, appears to forbid a surrender of the revenues of
the Crown in that province to the appropriation of the legislature, unless some
condition be further made for the support of the executive government by an
adequate civil list.

24. I pass over, without any direct notice, the grounds on which the contend-
ing parties in the province have, on the one hand, urged the necessity of such
a stipulation, and, on the other hand, denied that it could be safely or constitu-
tionally admitted. You will readily learn from various public documents, whiclh
will be pressed upon your attention, in the province itself, what are the argu-
ments to which I refer. I cannot, however, abstain from recording in this place,
the principal considerations which appear to make it necessary, that the con-
cession about to be made to the provincial legislature should be qualified by the
demand of a proper civil list.

25. A constant altercation between the House of Assembly and the executive
government, on the subject of the official emoluments of the chief officers of
the Crown, would be derogatory to the character of those officers, and especially
of the Governor, representing the person and clothed with the delegated pre-
rogatives of the King. The tendency of such controversies would unavoidably
be, to induce a dis-esteem for those functionaries, by exhibiting them in the
light of pensioners on the reluctant bounty of the representatives of the people;
although the common welfare of society evidently requires that they should
rather be respected as the ministers of tic King; exercising, under a just responsi-
bility indeed, but yet with freedom and independence, the powers confilded to
them for the public good.

26. The continued agitation of a subject so capable of being placed in an
invidious light, could scarcely be compatible with the tranquil and steady
progress of those most important branches of the publie business, with which
the higher functionaries of the government are charged. It would also be
directly injurious to them, and therefore to the society at the head of which
they are placed, thus to give an habitual and offensive prominence to the remu-
neration they were receiving, and in the sane degree to divert public attention
from the services by which that pecuniary reward was earned.

27. The security which the Governor and his principal officers would derive
from the grant of a civil list, would strengthen the connexion subsisting between
Canada and the other members of the British empire. It would be a distinct
recognition of the principle, that the administration of the affairs of the province,
by a Governor and officers appointed by the King, is a substantive and essential
part of the provincial constitution. To debate from year to year whether grants
shall or shall not be made for the support of such functionaries, might almost
seem to involve a tacit assumption, that the existence of such offices was itself
a question open to annual revision. In so remote a part of His Majesty's domi-
nions, it is especially necessary that the Royal Authority, as represented by His
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Majesty's officers, should be most distinctly admitted as one of the component
and inseparable principles of the social system.

28. Nor are the motives by which the independence of the judges has been
recommended by the King, and admitted by the Assembly, inapplicable to the
case of the principle ollicers of the local government. They have frequently
unpopular duties to perform; they are not seldom called to oppose the passions
and emotions of the day; and, for the permanent well-being of society, to brave
the displeasure of the popular leaders. They should therefore be raised above all
intluence, and all suspicion of influence, of unworthy fear or favour. The interests
of freedom and of good government require that those upon whose firmness and
constancy the maintenance of order and the authority of the laws mainly depend,
should not be looking for their subsistence to the favour of a body, which neces-
sarily reflects most of the fluctuating movements of the public mind.

29. Such are the principle motives which induce me to conclude that the King
could not consistently with the interests of his Canadian subjects, relinquish,
except in return for an adequate civil list, the control which His Majesty at
present exercises over the hereditary and territorial revenue.

30. It will bc for you to consider and report, vhat ought to bc the precise
terms of this stipulation. A temporary cession of the revenue, in return for a
p)rovision for the chief public officers of the province for a corresponding period,
would bc the most satisfactory arrangement. In the rapid progress of settle-
ment in the Canadian provinces, a few years will probably be productive of
changes, demanding a corresponding alteration in the terms of any adjustment
concluded at the present period; and a decennial revision of the compact now
to be made, would seem best calculated to secure those public benefits, and avert
those public evils, by the hope or fear of which the compact itself is -recom-
iended.

31. If however a temporary settlement, to be renewed from time to time,
should prove impracticable, or upon a closer consideration of the subject should
seem to you inexpedient, you will then consider in what manner the incon-
veniences inseparable from the permanent adjustment of such a question can
)c most effectually mitigated or avoided.

32. Respecting the amount of the civil list to be demanded, the very moderate
proposal of the Earl of Ripon might perhaps bc taken as the basis. But as his
Lordship proposed to retain for the Crown, the control of the territorial and
hereditary revenue, it would be in perfect consistency with his principle to ad-
vance beyond the limit of his demands. It will be for you to consider what part
of the public revenue ought thus to bc withdrawn from the annual appropria-
tion of the provincial legislature. In attempting to draw this line, you will judge
what are those services in the performance of which the common good requires
that the offlicers of the Crown should bc elevated above the reach of popular
prepossessions and prejudices. Other considerations will probably claim a place
in deciding on the amount of the civil list to be demanded; but to maintain the
proper freedom of action in the chief organs of the executive government, will
be the principal object to bc borne in view.

33. The opponents of the claims preferred by the House of Assembly to the
control of the territorial revenue insist, with peculiar emphasis, that the necessary
effect of yielding to this claim would be, to transfer from the executive govern-
ment to the popular branch of the legislature the management of the uncleared
territory, asserting that the assumption of this duty by the House of Assembly
would bc most injurious to the agricultural and financial interests of Lower
Canada.

34. Were the right of appropriating the revenue arising from the Crown lands,
and the charge of their management indissolubly connected, I should admit
this reasoning to be correct. The objections to the combination in the same hands
of a large share of the legislative power with so important a branch of the execu-
tive authority, are too obvious to escape your notice; and I therefore may,
without inconvenience, abstain from a particular explanation of them. It may
be suflicient to say, that Hlis Majesty's confidential advisers regard as conclusive
and unanswerable, the objections which are made to confiding the management
of the uncleared territory of Lower Canada to either or to both of the Houses
of General Assembly, or to persons appointed by them and subject to their
control.

35. In the distribution of the different powers of the State, the office of
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settling and alienating the uncleared territory properly belongs to the executive
government.

36. It is competent to the legislature upon this as upon other subjects to lay
down general rules for the guidance of the executive authorities; or either branch
of the legislature may separately offer its advice to the Crown as to the policy
and system of management which it thinks should be pursued; but the practical
application of such general rules, and the charge of carrying into effect the
system of management which may be approved, are functions so strictly of an
executive and administrative character, that they can only be properly dis-
charged by those in whose hands all similar powers are lodged by the constitu-
tion. Nor am i aware of any ground on which a surrender of that trust could
be properly required from His Majesty, or which would justify the resignation
of it by the King.

37. Wishing to meet the whole subject frankly and without reserve, I am not
disposed to deny, that at a period which perhaps can hardly be called remote,
large grants of land were improvidently made to persons who had no legitimate
title to that advantage; but this I believe to have been the necessary conse-
quence of a system of management which, though faulty in itself, was consonant
with opinions prevalent at the time of its establishment; and I am entitled, on
behalf of the executive government, as administered by Lord Ripon and by his
Lordship's successors, to assert, that they gave conclusive evidence both of the
disposition to originate, and of the ability to effect, a complete reform in this
department of the public service. Lord Ripon took the most effectual security
against the recurrence of such abuses, by establishing the rule, that no waste
lands should be disposed of except by public auction, and at such an upset price
as should effectually prevent fictitious sales. I am aware that complaint bas
been made of the infringement of this rule; but after the most careful search
into all the documents within my reach, I am able to declare that I find no
evidence of a solitary deviation from it. The cases mentioned as exceptions,
are all to be explained by the same simple statement. Persons who, before the
date of Lord Ripon's regulations, had entered into contracts, or had received
from the government promises for the grant of lands upon different terms,
insisted afterwards on their earlier titles; against which, of course, it would
have been unjust to plead a subsequent and retrospective rule.

38. But while claiming for lis Majesty, and for the public officers appointed
by him, the right and duty to regulate the settlement and alienation of the wild
lands of the Crown, I am not only ready, but anxious that every proper security
should be taken for the intelligent, faithful, and punctual execution of that duty;
nor does it seem to me that it would necessarily be incompatible with these
objects, to place the territorial revenue at the disposal of the legislature.

39. In considering this subject, it will be, in the first place, necessary to
determine the principles upon which the uncleared territory could be most
advantageously brought into settlement. This inquiry bas engaged the serious
attention both of speculative observers and of persons practically engaged- in
such affairs. Lord Ripon evidently devoted to it much time and thought; and
his Instructions to Lord Aylmer on this head rest on principles which certainly
underwent a very close investigation. Aware, as I am, how many are the sources
of error to which speculations of this kind are liable, and how necessary it is for
the correction of such fallacies, to possess an intimate acquaintance with the
scene in which such abstract principles are reduced to practice, I express my
concurrence in the general views of my predecessor, with the same self-distrust
by which he appears to have been actuated. It was under the influence of that
feeling, as well as from respect for the local authorities, that Lord Ripon took
the wise course of soliciting the advice of the House of Assembly for the guidance
of the local government in maturing his scheme, and in the discharge of the duties
connected with it. The House has not, as yet, acted on that request.

40. This silence may, I trust, be understood to imply an approbation of the
system so fully explained by Lord Ripon; but as it is of the greatest importance
that some permanent rules should be prescribed upon this subject which cannot
with propriety be left to the arbitrary discretion of any functionaries, however
eminent in character or station, it will be part of your duty to inquire and
ascertain what are the principles and the rules which could be most conveniently
adopted for this purpose. The existing regulations, if not perfect, seem at least
sulfliciently accurate to form the basis of a legislative enactment on the subject.
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You will, however, have an opportunity of learning how far Lord Ripon's plan bas
really been productive of the beneficial effects which his Lordship anticipated,
and how far any unforeseen difficulties may have embarrassed its operation.
You will thus be enabled to judge to what extent it may demand or admit of
amendment.

41. But it will be necessary not merely to determine the general system
of management which should be adopted, but likewise to provide adequate
machinery by which that system may be practically applied. In your inquiries
upon this head, your attention will naturally be drawn to the course of proceed-
ing followed in this country, in a case which, however distinguishable, is not
dissimilar from that of the management of the wild lands in Lower Canada.
'he land revenue of the Crown in England, is placed under the direction of a
Board, of which all the members are appointed by the King.

4-2. The Commissioners of Woods and Forests, under the direction of the
Treasury, receive the rents and profits which arise from the estates of the Crown;
apply such portions of the receipts, as in their discretion they think expedient,
in the improvement of the property, and in defraying the various expenses of
management; and transfer the balance which may remain to the public account,
under the compact entered into at the commencement of the reign. As a check
upon any abuse in the discharge of these duties, and more especially in the appli-
cation out of the gross revenue of the sums required for the management and
improvement of the estates, the Board is placed under the obligation of present-
ing, annually, to both Houses of Parliament a full report of its proceedings,
including an account, in detail, of all receipts and disbursements within the
preceding year.

43. You will consider whether any obstacles exist to the adoption, in Lower
Canada, of a similar arrangement, which, if practicable, would remove the
principal difticulty in making over to the legislature the right of appropriating
the territorial revenue, by securing to the executive government that free action
in the management of the vild lands of the Crown which it is absolutely essential
to preserve.

44. It remains to notice one other topic, which must be considered in con-
nection with the proposed financial arrangements. The cession of the hereditary
and territorial revenue to the appropriation of the provincial legislature, would
deprive the King of the means of paying the pensions and compensation allow-
ances which bave been charged upon that fund, in the exercise of His Majesty's
lawful and undoubted authority. It is almost superfluous to say, that any viola-
tion of the pledged faith of the Crown cannot, in the prospect of any advantagt
whatever, be admitted even as the subject of debate. The total charge under this
liead is of no formidable amount; and, as far as I can ascertain, there is no
single case in which such a grant has been charged upon the Crown revenues
of the province, without a substantial and adequate ground of personai desert
or public policy.

45. You will ascertain what are all the liabilities to which this revenue is
legally subject. His Majesty will not consent to abandon the cause of any claimant
whose title may rest upon a legal foundation. No plan of surrendering to the
provincial legislature the appropriation of these funds will be submitted by
yourselves to the King, or proposed by His Majesty to the Assembly, which does
not comprise, as an essential part of its basis, the maintenance of such legal
titles.

46. I will not allow myself to suppose that, on this subject, any difference of
opinion can arise between the executive government and the representatives
of the Canadian people. The charge for pensions and compensation allowances
will be continually diminishing; nor will it be forgotten that, by the proposed
arrangement, His Majesty would surrender the exercise of the most grateful
of the Royal functions, reserving to himself no funds for the reward of merit,
however distinguished, but devolving entirely on the local legislature, the means
of dispensing public favour, and of testifying public gratitude. But although
lis Majesty abstains from demanding a control over any part of the revenue
of the province, for the purpose either of relieving faithful public servants when
labouring under the pressure of old age or sickness, and incapable of performing
their accustomed duties, or even of rewarding eminent merit, yet, as often as
such cases may arise, His Majesty will lay his commands on the Governors of the
province to prefer the claims of such persons to the justice and liberality of the
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House of Assembly. Nor does His Majesty doubt that to such applications the
representatives of the people of Lower Canada will accord a cheerful assent.

47. I have now enumerated the various subjects which, I think, may fairly
enter as conditions into any arrangement for the cession of the Crown revenue.
They are, the independence of the judges; the settlement of a civil list; the
management of the waste lands; and the continuance of existing pensions. If
on these topics a satisfactory adjustment can be made, I am not aware that there
will remain any further difficulty in the way of a compliance with the wishes of
the House of Assembly on the subject of the appropriation of the provincial
revenues.

48. I am not, however, insensible to the danger of overlooking, at this distance
from the scene, some conditions which, on closer observation, it might seem
necessary to embrace in the final settlement of a plan, at once so comprehensive
and so important to the best interests of the province. During your residence
in Lower Canada, some topics kindred to those to which I have adverted may
present themselves to your notice; and you will not exclude from your considera-
tion any question which may appear to you to have a material bearing on the
decision to be ultimately adopted by the King. To place the financial affairs
of the province on some safe and permanent basis, and thus to relieve the
executive government and the two Houses of General Assembly from the un-
happy distractions of the last 15 years, may be truly stated to be the main object
of your mission. It will, therefore, receive your first and most careful attention.

49. I next proceed to the consideration of a subject which has given rise to
long and embarrassing discussions between the executive government and the
House of General Assembly; I refer to the tenures on which lands in the Province
of Lower Canada are holden. Much controversy bas prevailed, not only respecting
the legal incidents of soccage tenure in that province, but also respecting the
comparative advantages of holding land in fief and seigneurie, or in soccage,
and a question has arisen whether these controversies would be more properly
adjusted by Parliamentary or by provincial enactments. Convinced of the
propriety of referring the whole subject to the provincial legislature, Lord Ripon
embodied that principle in an Act which was passed in 1831. It has been since
maintained that the language of that statute is not sufliciently precise or copious
to effect the real design of its author; and it has been strongly pressed on His
Majesty's Government that Parliament should be advised to repeal the Canada
Tenures Act of 1825.

50. On the whole of this subject I am well convinced that the Imperial Legisla-
ture will adopt any measure distinctly recommended to them by the legislature
of Lower Canada. To advance any further, except at the instance of that
legislature, and with a perfect assurance of its approbation, would be to disregard
every lesson to be derived from the experience of past years. No security less
than the distinct declaration by the local legislature, of their wish for such a
proceeding, could rescue the authors of a new Parliamentary enactment respect-
ing Canadian tenures from the reproach of invading, in violation of the most
solemn pledges, one of the admitted privileges of the Governor, Council, and
Assembly. The law as it at present stands, invests the local legislature com-
pletely with the right of dealing with Acts of the Imperial Parliament relating
to tenures of land in the province, and it does so, as it appears to me, in terms
as ample as could possibly be selected. The principle of avoiding all unnecessary
interference is, I think, more effectually respected by this delegation to the
provincial legislature of the right to repeal all or any of the provisions of British
Acts respecting tenures, than by a repeal of such Acts directly, or in the first
instance by the British Parliament itself.

51. The more material inquiry, however, is, whether there be sufficient reason
for commuting the existing feudal tenures into the tenure in free and common
soccage; or for subjecting the soccage lands to any of the incidents of the tenure
in fief and seigneurie; and under what tenure those lands which yet remain a
part of the demesne of the Crown should hereafter be granted. Ample materials
exist from which a correct judgment on this question might be drawn by persons
resident in the province.

52. You will ascertain what have been the real consequences of the two
different kinds of tenure on the prosperity of the different portions of the province
in which they have respectively prevailed.



64. The importance of the topics to which I have hitherto adverted would
be very imperfectly understood, unless they were viewed in their connection
with another question to which the majority of the House of Assembly would
seem to attach a yet higher interest. In the 92 Resolutions of the Session of
1834,1 in the address to His Majesty of that year, and in the address adopted in
the Session which closed abruptly in the commencement of the present year,
the constitution of the Legislative Council was insisted upon as the chief and
prominent grievance in the whole system of provincial government. To the
discussion of this subject, nearly half of those resolutions, and of those addresses,
is devoted; and the Assembly, in the most decided language, have declared that
ail remedial measures will be futile and unsatisfactory which should stop short
of rendering the seats in the Legislative Council dependent on a popular election.

65. The petitioners 2 of Quebec and Montreal, on the other hand, deprecate
with equal earnestness any departure from the principle on which the appoint-
ment of the members of the Legislative Council is regulated by the Act of 1791,
and denounce any such change as pregnant with the most formidable evils.

66. The King is most unwilling to admit, as open to debate, the question
whether one of the vital principles of the provincial government shall undergo
alteration. The solemn pledges so repeatedly given for the maintenance of that
system, and every just prepossession derived from constitutional usage and
analogy, are alike opposed to such innovations, and might almost seem to pre-
clude the discussion of them.

67. But His Majesty cannot forget that it is the admitted right of all his
subjects to prefer to him, as King of these realms, their petitions for the redress
of any real or supposed grievances. His Majesty especially recognises this right
in those who are themselves called to the high office of representing a large and
inost important class of his people. The acknowledgment of that right appears
to the King to imply on his own part, the corresponding duty of investigating
the foundations of every such complaint. His Majesty therefore will not ab-
solutely close the avenue to inquiry, even on a question respecting which he
is bound to declare that he can for the present perceive no reasonable ground of
doubt. His Majesty will not refuse to those who advocate such extensive altera-
tions, an opportunity of proving the existence of the grievances to which so much
prominency has been given.

68. The King is rather induced to adopt this course, because His Majesty
is not prepared to deny that a statute which has been in effective operation for
something less than forty-three years may be capable of improvement, or that
the plan upon which the Legislative Council is constituted may possibly in some
particulars be usefully modified; or that in the course of those years some prac-
tical errors may have been committed by the Council, against the repetition
of which adequate security ought to be taken. Yet if these suppositions should
be completely verified, it would yet remain to be shown, by the most conclusive
and circumstantial proof, that it it necessary to advance to a change so vital
as that which is demanded by the House of Assembly.

69. It must be recollected that the form of provincial constitution in question
is no modern experiment nor plan of government, in favour of which nothing
better than doubtful theory can be urged. A Council nominated by the King,
and possessing a co-ordinate right of legislation with the representatives of the
people, is an invariable part of the British colonial constitution in all the Trans-.
atlantic possessions of the Crown, with the exception of those which still remain
liable to the Legislative authority of the King in Council. In some of these
colonies it has existed for nearly two centuries. Before the recognition of the
United States as an independent nation, it prevailed over every part of the British
possessions in the North American continent, not comprised within the limits
of colonies founded by charters of incorporation. The considerations ought indeed
to be weighty which should induce a departure from a system recommended by
so long and successful a course of historical precedent.

70. To the proposal made by that body to refer the consideration of this
question to publie conventions, or, as they are termed primary meetings, to be
holden by the people at large in every part of the province, His Majesty com-
mands me to oppose his direct negative. Such appeals are utterly foreign to
the principles and habits of the British constitution, as existing either in this
kingdom or in any of the foreign dependencies of the Crown.

1 No. LXXXIIL 2 Of. Nos. LXXXIV and LXXXV.
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71. You will therefore apply yourselves to the investigation of this part of
the general subject, endeavouring to ascertain how far the Legislative Council
has really answered the original objects of its institution; and considering of
what amendments i may be susceptible. It is His Majesty's most earnest hope
and trust that in the practical working of the constitution of the province, there
will be found to exist, no defects which may not be removed by a judicious
exercise of those powers which belong to the Crown, or which Parliament has
committed to the provincial legislature.

72. When your report shall have been received, His Majesty will take into
his most-serious consideration the question whether there are any amendments in
the law on this subject, which it would be fit to propose for the consideration 0f
the Imperial Legislature; and whichbeing founded onthe principles, and conceived
in the spirit of the Act of 1791, may be calculated to render the practical operation
of that statute more conformable to the wishes and intentions of its framers.

73. There is one complaint closely connected with the topic referred to, of
which 1 do not find any notice in the Besolutions of the Assembly. The con-
stitution of Lower Canada consists of various branches or members. To each
of which Parliament lias assigned such functions as were thought necessary to
counterbalance the danger of abuse in the other organs of government. If the
balance be disturbed, a counterpoise would be required to rectify the disturb-
ance. If is earnestly maintained by many, that the House of Assembly does not
supply a fair representation of the Canadian people; that the constituencies
throughout the province are so arranged as to insure the return of a much larger
proportion of members in the interest of the Canadians of French descent, than
is warranted either by their numbers or their property; and that neither the com-
mercial interest, nor the landholders in the townships, are protected in the popular
branch of the legislature with any just regard to their importance, or to the wealth
and number of the persons embraced in those classes. The Canadians of British
descent have been therefore, it is said, accustomed to look to the Legislative
Council for defence against the partiality which they ascribe to the members of
the House of Assembly.

74. On the truth and justice of these representations, it is not for me here to
pronounce an opinion. But assuming them to be true, it is clear that the existence
of such a state of things would throw additional difficulties round an attempt
to modify the Legislative Council.

75. It will be necessary for you to inquire into the truth of these allegations.
This duty indeed you are bound to perform, with a view to the general interests
of the colony, even independently of any reference to its bearing on the con-
struction of the Legislative Council. The number of persons of British or of
French birth or origin actually sitting in the Assembly will of course afford a
most imperfect criterion of the influence by which their seats may have been
obtained, and of the course of policy to which they will habitually incline. The
material question respects the national character and prepossessions rather of
the several constituencies, than of the different members. Lower Canada must
also be viewed as a country in which the limits of settlement and cultivation
are continually widening. If requires therefore an elective system, resting on
a principle such as shall accommodate itself t'o changes which are taking place
in the circumstances of the electors, with a magnitude and rapidity to which
there is no parallel in the communities of Europe.

76. If your inquiries should lead you to the conclusion, that a change in the
Law of Election in Lower Canada is necessary or desirable, it will be iight that
the change should, if possible, be effected, not by an Act of Parliament, but by
an Act of the local legislature.

77. The composition of the executive council has also been made the subject
of censure. It is maintained that the members of the body are incompetent to
the judicial duty with which they are charged, and unfit to act as the confidential
advisers of the Governor in their more appropriate office of aiding in the execu-
tion of his administrative authority. Hence, it is said, las arisen the habit of
appealing, with inconvenient frequency, to the Secretary of State, on many
questions which miglt more advantageously have been disposed of in the pro-
vince itself. To this practice is ascribed not only much needless delay in the
dispatch of public business, but the mischief inseparable from bringing the
ultimate and supreme executive authority into needless collision with individuals
and with the two Houses of Legislature.
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78. So far as these complaints refer to the appellate jurisdiction of the execu-

tive councillors, there appears an unanimity so entire amongst all the parties
concerned, that the only subject of inquiry is, by what means that jurisdiction
can be most speedily and advantageously transferred to a more appropriate
tribunal. But, on the other branch of the subject, there is a wider scope for
investigation.

79. I am disposed to doubt whether the number of the members of the execu-
tive council might not be reduced with advantage to the community. In the
Indian presidencies, as well as in all the new British colonies, the number is
liiited to three or four. A much larger number would seem scarcely compatible
either with promptitude, secrecy, and a due sense of personal responsibility; or
with calmness of deliberation, freedom from party dissensions, and exemption
from the danger of inconvenient compromise. If three members only had seats
at the board, it might at once be reasonable to impose, and possible to enforce,
the observance of the rule, that on all questions of importance the Governor
should be bound to explain to the board his own opinions, and to receive from
them, in return, an explanation of theirs. This, however, is a subject on which
1lis Majesty is not, at the present moment, disposed to act without the aid of
your judgment and report.

80. I would not, however, exclude from your consideration any proposal of
which it is the professed object to render the Executive Council a more effective
instrument of good government. You will therefore report whether there are any
practicable amendments which, on the whole, it would be desirable to adopt,
either in the mode of convening, of consulting, or remunerating the members of
this body, or regarding the tenures of their seats.

81. The state of education of Lower Canada must engage your most serious
attention, with a view to the best means of promoting the more general diffusion
of sound learning, religious knowledge, and Christian principles. Of His Majesty's
anxiety in regard to these paramount objects, it would be difficult to speak in
ternis sutficiently emphatic. But the earnest endeavours of my predecessors
on this subject have been so repeatedly frustrated, that I suspect the existence
of some obstacles of which the Home Government is not aware. Amidst the
heat of contention on questions comparatively of slight temporary concern, this
momentous and permanent interest of the whole Canadian people may have been
overlooked. Sufficient attention, perhaps, has not been given to the essential
distinctions between the state of society in this kingdom and in the province.
IL may have been forgotten that in a new country, pressing forward in the career
of agricultural and commercial enterprize, it is far more impolitic than in this
kngdom to calculate on the voluntary exertions of those who combine the ad-
vantages of wealth and leisure with practical experience in public affairs. If His
Majesty's 'Government have not hitherto addressed themselves with sufficient
promptitude to the duty of devising and recommending well-considered plans,
for an object so nearly touching the moral and intellectual no less than the social
benefit of the Canadian people, it is an error which cannot be too frankly con-
fessed nor too zealously redeemed.

82. You will therefore apply yourselves to the collection of all such intelligence
as may be necessary for framing a general system of provincial education,
embracing not the mere rudiments of literature, but all that relates to the
culture of the minds and the development of the moral and religious principles
of youth in the different ranks of society. This is a task, the due performance
of which requires so intimate an acquaintance with the character and wants of
the people, that I doubt whether, within the time of your residence in Canada,
it will be possible for you to be completely prepared to form a deliberate con-
clusion on a question thus comprehensive. It will, however, be of great value
if a commencement can be made, resting on a solid basis, on which, aided by
the co-operation of the Governor, a more complete structure may hereafter be
erected by the Legislative Council and Assembly. I am sanguine in the hope
that such will be the result of your inquiries and your report.

83. The last topic to which I shall refer in my present communication is, the
distribution between the Provinces of Lower and Upper Canada of duties, levied
under Acts of Parliament or Statutes of the Lower Province, at the ports in the
Biver St. Lawrence. The interposition of Parliament to apportion these funds
was dictated and justified by necessity. Between two great dependencies of the
empire, at variance on a question of the deepest interest to both, Parliament
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assurned an authority to mediate, not with a view to any interest exclusively
or principally British, but for the sake of objects altogether Canadian. Stili it
bas never been disputed or concealed, that this intervention was accompanied
by the exercise of an extreme right, nor have His Majesty's Government ever
been slow to seize every opportunity for remitting the decision of this dispute
to the legislatures, witlin whose cognizance the question properly falls. You
will make it your business to inquire whether such an adjustment of the rights
of the two provinces, satisfactory to them both, can be devised, as would justify
the repeal of the Canada Trade Act. If any suci project can be matured, His
Majesty's Government would be happy to introduce into Parliament the neces-
sary measure for accomplishing that repeal.

84. IL appears fron the records of this office that my inmediate predecessor,
the Earl of Aberdeen investigated with great diligence the question whether the
recommendations of the ilouse of Comnions' Committee of 1828, on Canadian
Affairs, had been completely executed. The result of those inquiries his Lordship
embodied in a Minute of which i have the honour to enclose a copy for your
information. In reliance on the habitual accuracy of Lord Aberdeen, I think
myself entitled confidently to maintain with him, that to each of the recom-
mendations of that Committee, the King lias given complete effect to the utmost
extent of His Majesty's constitutional authority; that in obedience to His
Majesty's commands, the most pressing instances have been made to the Legis-
lative Council and Assembly to accomplish every other part of the designs of
that Committee to which legislative aid was indispensable; and further, that so
frank and cordial was the spirit in whiclh those concessions were made, that on
every one of the principal topics included in the Report of 1828, His Majesty
spontaneously advanced considerably beyond the limits recommended by its
authors.

85. This however, is a general conclusion of so nuch importance, and enters
so largely into the justification of tie policy observed by the King, from the
commencement of his reign, towards his Canadian people, that His Majesty is
not satisfied that, it should rest merely on the revision undertaken by his own
confidential servants, of the events of the last seven years. Desiring that it
should be brouglit to the test of the mnost rigid and impartial inquiry, His Majesty
commands me to instruct you, on your arrival in Lower Canada, to ascertain
and to report whether the recomnenclations of the Canada Committee of 1828
have, to the full extent of His Majesty's authority and legitimate influence, been
carried into complete effect; or whether there is any, and if any, what part of
tlheir advice which it yet remains with bis Majesty to execute.

86. I have now adverted to all the topics which it is necessary to comprise
in the present communication; I have accompanied them with such observations
as the occasion seemed to require. In offering those observations I must again
disclairn the remotest intention of fettering your discretion or of restricting in
any degree the exercise of your own judgrent, either as to the subjects of inquiry
or the opinions at which you may arrive. In the course of your investigations
new tLopics will occur to you, and new views of topics already familiar will present
themselves. You will not on any occasion, or for any reason, shrink from the
explicit declaration of your sentiments. You will not decline any inquiry, the
prosecution of which may promise benefit to the colony or to the mother country.
You cannot err, either in the selection or in the treating of questions, if you
steadily bear in view the purpose for which His Majesty has been induced to
entrust you with the execution of this commission, and the obligation under
which you are placed to contribute, by every means in your power, to the accom-
plisliment of that gracious purpose.

I have, &c.
(Signed) GLENELG.
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LXXXVIII

GLENELG TO HEAD'

[Trans.: imperial Blue Books relaling Io Canada, Vol. vi, 1836.]

Copy of a Despatch from Lord Glenelg to Sir F. B. Head.

sir, Downing Street, 5 December 1835.
1 have the honour Ierewith to transmit to you, a commission under His

Majesty's sign-manual, appointing you lieutenant-governor of the province of
Upper Canada.

You have been selected for this office at an era of more difficulty and impor-
tance than any which lias hitherto occurred in the history of that part of His
Majesty's dominions. The expression of confidence in your discretion and ability
which the choice itself implies, would only be weakened by any more formal
assurance which I could convey to you.

In the following instructions, I shall presuppose your knowledge of many
occurrences, the correct understanding of which is essential to the discharge of
t hie duties to which you are called, but which it is unnecessary for me to recapitu-
late. As, however, a more exact acquaintance with Canadian affairs is indis-
iensable for your guidance in ,the administration of the government of Upper

Canada, I think it right to refer you to those sources of information on which
vou will be able most safely to rely. Amongst these, the first place is due to the
joutrnals of the Legislative Council, and of the House of General Assembly. The
appendices subjoined to the annual summary of the proceedings of the two
H louses, contain a fund of information on almost every topic connected with the
statistics and political interests of the province; and to those reports you will
be able to resort with far greater confidence than to any other source of similar
intelligence. The Report of the Committee of the House of Commons of the year
1828, with the evidence, oral and documentary, to which it refers, will also throw
nuch light on the progress and the actual state of the questions agitated in the
upper province. The correspondence of my predecessors and myself, with the
otlicers who have successively administered the provincial government, will of
course engage your careful attention.

In Upper Canada, as in all countries which enjoy the blessing of a frec con-
stitution, and of a legislature composed in part of the representatives of the
people, the discussion of public grievances, whether real or supposed, lias always
been conducted with an earnestness and freedom of inquiry of which, even
when occasionally carried to exaggeration, no reasonable complaint can be made.
The representatives of the Canadian people, if departing at times from the
neasured style and exact terms in which the investigation of truth may perhaps
be iost successfully conducted, have yet, even in the agitation of questions
the most deeply affecting the interests of their constituents, exhibited a studious
respect for the person and authority of their Sovereign, and a zealous attachment
to the principles of their balanced constitution. Until the last session of the
provincial parliament, the remonstrances of the House were chiefly confined
to insulated topics of complaint; discussions, indeed, occasionally arose, and
discontent was occasionally manifested; but it may be affirmed, that generally
there subsisted a spirit of amicable co-operation between the executive govern-
mient and the legislature.

The cession by His Majesty of the revenues raised under the statute 14 Geo. 3,
c. 88, to the appropriation of the Hlouse of Assembly, 2 was a gratuitous and un-
solicited act, and was accepted by that body in a spirit of grateful cordiality.

I will not pause to recapitulate the events which immediately preceded, if
they did not produce the interruption of this mutual good understanding. It
is -sufficient for my present object to observe, that the relations which had
formerly subsisted between the executive government and the representatives
of the people underwent an entire change immediately after the election which
took place in the autumn of 1834. The supporters of the local government now
for the first time found themselves in a constant minority on every question

I In this dispatch to the new governor of Upper Canada, sir Francis Bond Head, Glenelg outlines
thle imetliods of dealing with the Serenth Repiort oni Grievances (No. LXXXVI).

2 Sece No. LXXIX.
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controverted between theni and their political antagonists. A committee or
grievances was appointed, by which a report was made impugning the administra-
Lion of affairs in every departinent of the public service, and calling for remedial
measures of such magnitude and variety as apparently to embrace every con-
ceivable topic of complaint. Having adopted this report, and having directed
its publication in an unusual forn, the House transmitted througlh the lieutenant-
governor, to the King, an address, in whici sone of the more considerable of the
claims of the comniittee were urged in termrs of no common emphasis. IL will be
your first duLy on the assumption of the governinent to convey to the Ilouse
the answer which [lis Majesty has been advised to return to these representa-
tions.

I cannot proceed to explain the terns of that answer without preliminary
remark with a view to which the preceding sLatenent lias been chiefly miade.
Whatever may be the justice of the complaints now preferred respecting ihe
general principles on which the public affairs of the province have been con-
ducted, the representatives of the people of Upper Canada are aL least not entitied
to impute to the conidential advisers of the King any disregard of their remon-
strances. The greater part of the grievances detailed by the committee and the
House are not for the lirst Lime brought by them under His Majesty's notice.
My predecessor, the Earl of Ripon, in his despatch of the 8th of Noveniber 1832,
to Sir John Colborne, was commanded by the King to state, that "there was no
class of the Canadian people, nor any individual amongst them, to whose petitions
His hijesty did not require that the most exact and respectful attention should
be given." lis Majesty has never ceased to be actuated by the spirit which
(ictated those instructions, and of course will not deny Lo the House of General
Assembly that careful investigation of the grounds of their conplaints, which
ie graciously pledged hiimself to bestow on the representation of any individual
petitioner. 1 feel miyself therefore entitled, on beialf of Ilis Majesty's Govern-
ment, Lo object to any resort on the part of the House to that ulterior measure
to which Lliey allude, but whici they will feel witl me is Lo be justilied only
by an extreime emergency.

i now proceed to the consideration of the various topics embraced in the
seventh report of the conmittee of grievances, and in the addresses of the two
Houses to His MajesLy: and I shall advert to Lhem in the order in which they
are pursued in the report itself.

In the following pages, if any subject should appear to be passed over without
due regard, you will understand that I have at least been guilLy of no intentional
omission, but have, in obedience to Ilis Majesty's commands, made it ny
endeavour to meet every question which the committee and the louse have
thouglit it necessary or proper to raise.

1. IL is stated Htat "the almost unlimited extent of the patronage of the
Crown, or rather of the Colonial Minister for the tine being, and his advisers
iere, togeither with the abuse of that patronage, are the chief sources of colonial
discontent. Such (it is added) is the patronage of the Colonial Office, that the
granting or witiholding of supplies is of no political importance, unless as an
indication of the opinion of the country concerning the character of the Govern-
ment, which is conducted on a systemn that admits its ohTicers to take and apply
the funds of the colonists without any legislative vote whatever." The com-
mittee then proceed to an enumeration of the various public offices, and the
different departinents and branches of the publie service, over which this patro-
nage is said to extend; and by bringing the whole into one view, they suggest
what must be the amount of the authority and influence accruing to the executive
government fron these sources.

The statement is substantially tihis: that the number of publie offices in the
colony is too great; and that the patronage, instead of being vested, as at
present, in ithe Crown, and the local representative of the Crown, should be trans-
ferred to other hands.

In the long enumeration of places at the disposal of the exceutive government
in Upper Canada, the coinmittee have not adverted to one consideration to which
I think that great prominence might justly be assigned. It is perfectly true, as
it is quite inevitable, that in Upper Canada, as in other new countries, the
nuimiber of public employments is and will be far larger in proportion than in
older and more densely-peopled states. The general machinery of government
mîtut be the saine in a scanty as in a large and redundant population; corre-
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sponding departments of the public service, whether legislative, judicial or
administrative, must exist in both. And in a new country, besides, there will
be some establishments for which in the settled states of Europe no counterpart
can be found; such, for example, are all which relate to the allocation, surveying
and granting of wild lands. Nor is it to be forgotten, that in the early stages of
such a society many duties devolve upon the government, which at a more
advanced period are undertaken by the better educated and wcalthier classes,
as an honourable occupation of their leisure time. Thus in the Canadas, although
the mere text of the law would there, as in Engand, authorize any man to prefer
and prosecute an indictment in His Majesty's name, yet virtually and in sub-
stance the prosecution of all offences is confided to the government or its officers.
These causes have inevitably tended to swell the amount of the patronage of the
provincial government, without supposing any peculiar avidity on their part
for the exercise of such power.

With respect to the patronage of the requisite offices, lis Majesty's Govern-
ment are not solicitous to retain more in their own hands, or in those of the
governor, tlan is necessary for the general welfare of the people and the right
conduct of public affairs. I confess myself, however, unable to perceive to whom
the choice amongst. candidates for publie employment could with equal safety
be confided. IL requires but little foresight or experience to discover that such
patronage, if exercised in any form of popular election, or if committed to any
Iopular body, would be liable to be employed for purposes far less defensible,
and in a manner less conducive to the general good: chosen by irresponsible
patrons, the public oilicers would themselves be virtually exempt from responsi-
bility; and ali the discipline and subordination which should connect together
in one unbroken chain the King and his representative in the province, down to
hie lowest functionary to whom any portion of the powers of the state may be

confided, would be immediately broken.
I conclude, therefore, that as in such a country as Canada there must exist

a number of public officers, large in proportion to the present number and wealth
of the inhabitants, so the selection of them must for the most part be entrusted
to the head of the local government.

I disclaim, however, on the part of the Ministers of the Crown, every wish
to urge these general principles beyond their just and necessary limits. There
are cases inwhich I think, according to the analogy of similar cases in this country,
tlie patronage now said to be exercised by the lieutenant-governor might with
perfect safety and propriety be transferred to others. On this subject, however,
it will be more convenient to state the general principle, than to attempt the
specific and detailed application of it at this distance fron the scene of action.

Tlat principle is to maintain entire, by the nomination and removal of public
ollicers, that system of subordination which should connect the head of the
Government with every person through whose instrumentality he is to exercise
te various delegated prerogatives of the Crown. What is necessary for this end
nust be retained; whatever patronage is unnecessary for the maintenance of
tihis principle should be frankly and at once abandoned.

It is noticed in the report, as an aggravation of the evils of the government
patronage, that almost every public officer holds his place at the pleasure of the
Crown. I cannot disguise my opinion, that the public good would be little
advanced if the subordinate functionaries held their places upon a more certain
tenure. In practice, indeed, though subject to certain exceptions to be hereafter
noticed, no public officer is in danger of losing his employment, except for nis-
conduct or incompetency: but there are many kinds of misconduct and incom-
petency which could never be made the subject of judicial investigation, but
which yet would be destructive of the usefulness of a publie ofilcer, and ought
therefore to be followed by a dismissal from the public service. Nor is it necessary
to insist at any length on the evils which would arise in the transaction of busi-
ness, if the subordinate offlcers were aware that they were entirely independent
of hlie good opinion of their superiors for continuance in their employments.

It is not diffUcult to show, in reference to any conceivable arrangement on the
subject of patronage, that there will be dangers against which it is impossible
to take an absolute and perfect security. I know not, however, that any less
exceptionable scheme could be devised than that which at present prevails, of
giving to the head of the local government the choice of the subordinate officers,
and of making their places dependent on His Majesty's pleasure. To prevent,
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however, as far as may lie possible, the continuance of any well-founded ground
of comnplaint on titis icad, His Majesty, disclaiming for himself and for his
representatives in the province all desire to exercise, with the view merely to
patronasge, the power of appointing public omficers, is pleased to prescribe for
your guidance tie following rules:

First: You wili, at the earliest opportunity, enter into a diligent review of the
offices in the appointment of the Crown and of the local government, as detailed
in the report of the comrmittee, and the appendix, with a view to ascertain to
what extent they may, without impairing the efflciency of the publie service,
be reduced immediately and prospectively. You will report to me the resuit
of your investigation, with such particular information as will enable His
Majesty's Government to decide in aci case on the expediency of adopting your
recommendation.

Secondly: If, during the reference of that report to me, any occasion occur
for the reduction of offIces, citier by abolition or by consolidation, you wil
exercise your own discretion as to waiting for fresh instructions, or procceding
at once to the reduction. Any appointment, however, made under such circum-
stances, will be nerely provisional. In case of the immediate abolition of any
office riot required for tie efficient discharge of the public service, you wVili
stipulate for suci a compensation to Lite present holders, as the disappointment
of their reasonable expectations nay entitle them to receive.

Thirdly: In tie prescribed revision of these offices you wiil inake it one of
your objects to form a judgmen, what share of the patronage of Lte Crown or
the local governnent mnay safely and wisely be transferred to other hands. You
will report to me on this subject, but will refrain from taking any steps regarding
it without further instructions from me.

Fourthly: In Lte seetion of persons to execute public trusts, you will be guided
exclusively by the comparison of the claims which the different candidates may
derive from past services, or from personal qualifications.

Fifthly: In general, you will not select for any public employnent in Upper
Canada any person who is not either a native or a settled inhabitant of the
province. To this general rule occasional exceptions may be admitted; as in
cases where some peculiar art or science is demanded, vhici no provincial candi-
date nay be found to possess in the requisite degree. An exception must also
be made in reference W those omcers who are immediately attached to your
own person, in tie choice of whom His Majesty does not think it right to subject
you to any such restriction.

Sixthly: As often as any office shall be vacant, which is not to be suppressed,
and of which the annual emolument shall exceed £200, you will make the ap-
pointment provisional only, and with the distinct intimation to the party elected
that his confirmation will depend entirely on the estimate which His Majesty
may form of his pretensions; and you will on every such occasion signify to me,
for His Majesty's information, the grounds on which you have proceeded, and
the motives which have directed your choice. If His Majesty should be pleased
to issue, under his sign-manual, a warrant authorizing you to make a grant of
tue office under the public seal of the province, then, and not till then, the ap-
pointment must be considered as flnally ratifled. I trust that in these regulatiois
the -ouse of Assembly will perceive a sufficient proof of His Majesty's settled
purpose to exercise this branch of [lis prerogative for no other end than the
general good of -lis Canadian subjects, and to prevent its being converted into
an instrument of promoting any narrow, exclusive or party designs.

3. Under the head of salaries and fecs, the committee have entered into very
copious statements, to show that the emoluments of the public officers in Upper
Canada are excessive, and out of ail just proportion to the value of the services
rendered. It is unnecessary for me to enter into these details, because, as to the
general principles on which it will be your duty to act on questions of this nature,
there can be no room for controversy. Indeed, those principles will, I think,
be most conveniently considered when divested of topics connected with the
interests and the services of particular persons.

There is no measure of retrenchment, compatible with the just claims of His
Majesty's various oflicers, and with the efficient discharge of the public service
and duty, to which the King Is not, disposed to give a prompt and cheerful
assent. To determine what ought to be the scale of remuneration to public
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functionaries of different classes, would require information too minute and
exact to be obtained beyond the limits of the province itself. This would appear
a very fit subject for a special inquiry, in which it might be proper to employ
cormmnissioners, to be appointed under the authority of an act of the Assembly.
I have reason to suppose that the subject lias never yet undergone a full and fair
investigation; and therefore I do not feel myself entitled to assume the non-
existence of those abuses which so readily grow up under a systein whiclh is not
subjected to a careful scrutiny, conducted upon permanent and enlightened views
of public economy. Even if the result of the exainination should bc only to show
thiat there is no evil of this nature to be renedied, the labour would be amply
repaid, by placing so important a fact beyond the reach of ail reasonable suspicion.

In dealing with existing interests, the local legislature will, I doubt not, be
well disposed to adopt the rules whiclh have been uniformly taken by Parliament
for the guidance of their discretion in sinmilar cases. The saving of public money
whlich could arise from the unexpected reduction of official incomnes, would not
only subjeci numerous families to extreme distress, but by impairing general
coinlidence in the public credit, would weaken the foundations on wliich ail
proprietary riglits must ultimnately repose.

The King confidently relies on his faithful subjects of Upper Canada, that
tlhey will not reduce His Majesty to the distressing alternative of either abandon-
ing le just interests of any of his servants, or opposing hinself to measures
hîaving for their object the reduction of public expenditure.

4. Next in the order of conplaints, is that whiicl relates to the amount of
Ilie pension list. On this, as on tlie subject which I have last noticed, I conceive
thit I shall better discharge my duty by attempting to provide against any
future abuse, than by engaging in a minute retrospect of any which mnay have
already occurred. .

i do not anticipate that the Asseibly of Upper Canada would wishî to with-
lold froin the King the means of rewarding faithful and zealous public services,
or would think it desirable that no provision should ever bc made by -lis Majesty
to solace the declining years of those whio have consumed in laborious public
duties in the colony the larger portion of their lives.

You will therefore assent, to any law which may be tendered for your accept-
anîce, of which the object shall be to regulate, on a just and reasonable scale,
the anount of the future pension list of Upper Canada, and to prescribe the
principles upon which any pensions shall be granted.

The chief practical question, then, wliichî at prescrit deniands consideration,
is wliether His Majesty should be advised to reconmend to Parliament the
assumption to itself of the oflice of deciding on the future appropriation of these
lands. There are two distinct reasons, bothi of which appear to me conclusively
to forbid that course of proceeding.

First: Parliamentary legislation on any subject of exclusively internal concern,
in any British colony possessing a representative assembly, is as a general rule,
iuiconstitutional. It, is a right of which thie exercise is reserved for extremne cases,
in which necessity at once creates and justifies the exception.

But important as is the question of the clergy reserves 1 in Upper Canada,
yet I cannot find in the actual state of the question any sucli exigency as would
vindicate the Imperial Legislature in transferring to themselves the settlement
of tiis controversy. The conflict of opinion between the two Houses upon this
subject, much as it is to be lamented, yet involves no urgent danger to the peace
of society, and presents no insuperable impediment to the ordinary administra-
tion of public affairs. Although a geat evil, it is not such as to exclude every
liope of mitigation by the natural progress of discussion, and by the influence of
thiat spirit which, in public affairs, not seldom suggests to parties alike solicitous
for the general good, some mutual surrender of extreme views, and some com-
promise on either side of differences which at first siglt might have appeared
irreconcilable. Until every prospect of adjusting this dispute within the pro-
vince itself shall have been distinctly exhausted, the time for the interposition
of Parliament will not have arrived, unless indeed both Houses shall concur in
soliciting that interposition; in which event there would of course be an end to
the constitu-tional objections already noticed.

'See, inter alia, Brymner, Report on Canadian Archiva (1899); Appendix B, Lord Durhon's Report
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The second ground on which I think myself bound to abstain from advising

His Majesty from referring this question immediately to Parliament, is, that
the authors of the Constitutional Act have declared this to be one of those sub-
jects, in regard to whicli the initiative is expressly reserved and recognized as
falling within the peculiar province and the special cognizance of the local
legislature, although its ultimate completion is no less distinctly made to depend,
iii addition to the ordinary submission to His Majesty, on the acquiescence of
the Imperial Parliament.

It is not difficult to perceive the reasons whicli induced Parliament in 1791,
to connect with a reservation of land for ecclesiastical purposes, the special
delegation to the Council and Assembly of the right to vary that provision by
any Bill, which being reserved for the signification of His Majesty's pleasure,
should be communicated to both H-ouses of Parliament for six weeks before that
decision was pronounced. Remembering, it should seem, how fertile a source of
controversy ecclesiastical endowments had supplied throughout a large part of
the Christian world, and how impossible it was to foretell with precision what
might be the prevailing opinions and feelings of the Canadians on this subject
at a future period, Parliament at once secured the means of making a systematic
provision for a Protestant clergy, and took full precaution against the eventual
inaptitude of that systein to the more advanced stages of a society then in its
infant state, and of which no human foresight could divine the more mature
and settled judgment.

In the controversy, therefore, respecting ecclesiastical endowments, which at
present divides the Canadian legislature, I find no unexpected element of agita-
tion, the discovery of which demands a departure from the fixed principles of
the constitution, but merely the fulfilment of the anticipations of Parliament in
1791, in the exhibition of that conflict of opinion for which the statute of that
year inay be said to have made a deliberate preparation. In referring the subject
to the future Canadian legislature, the authors of the Constitutional Act must be
supposed to have contemplated the crisis at which we have now arrived,-the
era of warm and protracted debate, which in a free government may be said to
be a necessary precursor to the settlement of any great principle of national
policy. We must not have recourse to an extreme remedy, merely to avoid the
embarrassment which is the present though temporary result of our own deliberate
legislation.

I think, therefore, that to withdraw from the Canadian to the Imperial Legis-
lature the question respecting the clergy reserves, would be an infringenent of
that cardinal principle of colonial government which forbids parliamentary
interference, except in submission to an evident and well-established necessity.

Without expressing any further opinion at present on the general objects of
the Bill of last session, I think the effect of that Bill would, as it appears, have
been to constitute the Assembly not merely the arbiters respecting the disposal
of the funds to be raised by the sale of these lands, but the active and independent
agents in affecting those sales, and thus to invest them with the appropriate
functions of the executive government.

10. The withholding of public accounts from the House of Assembly is the
next head of complaint.

It is proposed, that to remedy this evil a statute should be passed providing
the time and manner of making such returns, and naming the officers who should
render them to the legislature; "but," add the committee, "it is well known
that such an enactment would fail in the Council, which has an interest in pre-
venting the enforcement of practical accountability to the people."

Although I cannot permit myself to believe that the Council would really
oppose themselves to any judicious measure of this kind, I fear that such legisla-
tion would be found to involve many serious, if not insuperable difficulties. I must
object to the appointment of individuals for any purpose of this kind by name
in a statute, or by any authority other than that of the King. Persons so ap-
pointed would exercise a control over all the functions of the executive govern-
ment, and would have a right of inspecting the records of all public offices to such
an extent as would leave His Majesty's representative, and all other public
functionaries, little more than a dependent and subordinate authority. Further,
such officers would be virtually irresponsible and independent.

On this subject, however, His Majesty commands me to state, that there is
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no information connected with the receipt and expenditure of any part of the
revenue of Upper Canada, which He wishes to withhold from the representatives
of the Canadian people. You will, immediately on your arrival in the province,
apprise the lieads of every public department by which any such funds are
received or administered, that they must constantly keep in preparation, to be
produced to the Assembly, in compliance with any addresses which may be pre-
sented to you by that flouse, copies and abstracts of ail public accounts; and
vou will consider in what forn tliese can be drawn up, so as to exhibit ail material
information in the most complete and luminous manner. It will, perhaps, be
possible to concert with the flouse beforehand some system for preparing such
returns; and as often as they may present to you addresses for such information,
you will promptly accede to their wishes, except in the extreme case, which it
is difficult to suppose, of any demand of that nature being made in such a form
that the compliance with it would endanger some great public interest.

12. Tile next topic of complaint is, that many of tho recommendations con-
tained in Lord fRipon's despatch of the 8th November 1832, have not been carried
inito effect. Amongst these are especially mentioned such as relate to the amend-
ment of the elction laws, the non-interference of His Majesty's oflicers at elec-
tions, the disclosure to the flouse of the receipt and expenditure of the Crown
revenue, the exclusion of ministers of religion from the Legislative and Executive
Councils, the reducing the costs of elections, the judicial independence, and the
limitation of the number of public officers who may sit in the Assembly.

Adhering, without reserve or qualification, to ail the instructions issued under
lis Majesty's commands by Lord Ripon, the King is pleased to direct that you
do adopt that despatch as a rule for the guidance of your own conduct; and that
vou exert your legitimate authority and influence to the utmost possible extent,
to carry into effect ail such of his Lordship's suggestions as may still continue
unfulfilled.

13. The selection of justices of the peace is said to "have been made chiefly
from persons of a peculiar bias in politics, and to be the means of extending the
power and influence of the colonial system." It is not in my power to verify the
accuracy of this opinion; and I am happy to feel myself relieved from the
necessity of such an investigation. If any such abuse exists, it cannot be too
promptly or decisively remedied. Whenever any increase of the number may
appear to you desirable, you will propose to any gentleman in Upper Canada,
possessing the necessary qualifications of knowledge, property and character,
and unquestionable fldelity to the Sovereign, the assumption of the office of a
justice of the peace, vithout reference to any political considerations.

14. A very considerable part of 'the report is devoted to the staternent and
illustration of the fact [lia t the executive government of Upper Canada is virtually
irresponsible; and the conclusion drawn from this statement is, tiat under the
present system there can be no prospect of a good and faithful administration
of public affairs.

Without entering on the one hand unnecessarily into a discussion of those
general principles to which my attention is thus invited, or digressing, on the
otier hand, into personal topics, it is enough to me to observe on the present
occasion, that experience would seem to prove that the administration of public
affairs in Canada is by no means exempt from the control of a practical responsi-
bility. To Ilis Majesty and to Parliament the governor of Upper Canada is at
ail times nost fully responsible for his official acts. That this responsibility is not
merely nominal, but .hat -lis Majesty feels the most lively interest in the welfare
of lis Canadian subjects, and is ever anxious to devote a patient and laborious
attention to any representations which they may address to Him, either through
their representatives or as individuals, is proved not only by the whole tenor
of the correspondence of my predecessors in this office, but by the despatcli
which I am now addressing to you. That the Imperial Parliament is not disposed
to receive with inattention the representations of their Canadain fellow-subject,
is attested by the labours of the Committees which have been appointed by the
Ilouse of Commons during the last few years to inquire into matters relating [o
those provinces.

It is t.he duty of the lieutenant-governor of Upper Canada to vindicate to the
King and to Parliament every act of his administration. In the event of any
representations being addressed to His Majesty upon the subject of your c!zi!a)
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conduct, you will have the highest possible claim to a favourable construction;
but the presumptions which may reasonably be formed in your behalf will
never supersede a close examination how far they coincide with the real facts of
aci particular case which may be brought under discussion.

This responsibility to His Majesty and to Parliament is second to none which
can be imposed on a public man, and it is one which it is in the power of the
House of Assembly at any time, by address or petition, to bring into active
operation.

I further unreservedly acknowledge that the principle of effective responsi-
bility should pervade every department of your government; and for this
reason, if for no other, I should hold that every public officer should depend on
His Majesty's pleasure for the tenure of his office. If the head of any departnent
should place himself in decided opposition to your policy, whether that opposi-
tion be avowed or latent, it will be his duty to resign bis office into your bands,
because the system of government cannot proceed with safety on any other
principle than that of the cordial co-operation of its various members in the same
general plans of promoting the public good. The inferior members of the different
offices should consider neutrality on this great litigated question of provincial
policy as at once their duty and their privilege. Diligently obeying ail the lawful
commands of their superiors, they will be exempted from censure if the course
which they have been directed to pursue should issue in any unfortunate results.

Sone of the inembers of the local government will also occasionally be repre-
sentatives of the people in the Assembly, or will hold seats in the Legislative
Council. As members of the local legislature they will of course act with fidelity
to the public, advocating and supporting no measures which, upon a large view
of the general interest, they shall not think it incumbent on them to advance.
But if any such person shall find himself compelled by bis sense of duty to
counteract the policy pursued by you as head of the government, it must be
distinctly understood that the immediate resignation of his office is expected
of him; and that, failing such a resignation, he must, as a general rule, be sus-
pended from it. Unless this course be pursued, it would be impossible to rescue
the head of the government from the imputation of insincerity, or to conduct
the administration of public affairs with the necessary firmness and decision.

I need hardly say, that in the event of any public officer being urged into a'
resignation of his place by his inability to give a conscientious support to his
official superior, the merits of the question would undergo an investigation of
more t.han common exactness by Ilis Majesty's Ministers, and that [lis Majesty's
decision would be pronounced with a perfect impartiality towards those who had
the honour to serve him in the province, however high or however subordinate
might be their respective stations.

By a steadfast adherence to these rules, I trust that an effectiv-e system of
responsibility would be established throughout the whole body of publie officers
in Upper Canada, from the highest to the lowest, without the introduction of
any new and hazardous schemes; and without recourse to any system, of which
the prudence and safety have not been sufficiently ascertained by a long course
of practical experience.

15. I next advert to two subjects of far more importance than any of those
to which I have hitherto adverted: I refer to the demand made partly in the
report of the committee, and partly in the address from the Assembly to His
Majesty, for changes in the mode of appointing legislative councillors, and for
the control by the Assembly of the territorial and casual revenues of the Crown.

On these subjects 1 am, to a considerable extent, relieved from the necessity
of any particular investigation; because claims precisely identical have been
preferred by the Assembly of Lower Canada, and because, in the instructions'
to the commissioners of inquiry who have visited that province, I have already
had occasion to state the views which have received His Majesty's deliberate
sanction. The principles of government in the two sister provinces must, I am
well aware, be in every material respect the saine; I shall therefore annex for
your information, as an appendix to this despat.ch, so much of the instructions
to the Earl of Gosford and bis colleagues as applies to these topies.

In the prosecution of the inquiries of the commissioners in Lower Canada,
they will be instructed to enter into full and unreserved communication with
youi upon these questions, and to frame their report in such a manner as may

'See No. LXXXVIL
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enable His Majesty to adopt a just and final conclusion upon the course to be
pursued respecting them in both the Canadas. For this purpose you will supply
the commissioners with all the information which you may think necessary for
them to receive, and with every suggestion which you may think it expedient
o make for their assistance in comparing the state of these questions in the

two provinces. If it should ultimately appear desirable, the commission may
perhaps be directed to resort to Upper Canada, there to pursue, in concurrence
with yourself, a more exact inquiry into these subjects than they could institute
at Quebec, in reference to the affairs of the upper province.

in general, the Earl of Gosford and his colleagues will be directed to enter into
unreserved communication with you, not only on the points just mentioned,
but on every subject of common interest to the two provinces. You on your
part will conduct yourself towards them in the most cordial spirit of frankness
and co-operation.

I have thus, in order, adverted to every subject to which the Assembly of
Upper Canada have called the attention of His Majesty's Government. You
will communicate to the Legislative Council, and to that House, the substance'
of this despatch, as containing the answer which His Majesty is pleased to make
to the addresses and representations which I have had the honour to lay before
lim from the two Houses in their last session. I trust that in this answer they

will find sufficient evidence of the earnest desire by which His Majesty's councils
are animated to provide for the redress of every grievance, by which any class
of llis Majesty's Canadian subjects are affected.

I close this communication with the expression of my earnest hope, and I trust
not too confident belief, that the representatives of the people of Upper Canada
wili receive with gratitude and cordiality this renewed proot of 1lis Majesty's
paternal solicitude for the welfare of His loyal subjects in that province; and
that, laying aside all groundless distrusts, they will cheerfully co-operate with
tie King, and with you as His Majesty's representative, in advancing the
prosperity of that interesting and valuable portion of the British empire.

I have, &c.
(Signed) GLENELG.

LXXXIX

EXTRACTS FROM PETITIONS OF HOUSE OF ASSEMBLY,
LOWER CANADA, 18362

[Trans.: Christie, op. cil.]

At the head of the reforms which we persist in considering as essential, is the
introduction of the principle of popular election into the constitution of the Legis-
lative Council. The people of the country, without distinction, regard this body,
as at present constituted, as factitiously opposed to its institutions, its state of
society, its feelings and its wants, and as having been and as being necessarily
the stronghold of oppression and abuses. They continue in like manner to believe
that any partial reform which shall stop short of the introduction of the elective
principle, will be altogether insufficient, and will, as leaving the inherent vice
untouched, bring back the same evils and the same collisions. We think, that
with regard to the constantly baneful action of the Legislative Council, we have
amply explained ourselves to your Majesty, and that no other proof than the
past and present acts of that body is needed to remove all doubt as to the nature
and spirit of the improvement to be introduced into it. We look, in this respect,
upon the Act of 1791, giving Legislators for life to the Canadian Provinces, at
the inere pleasure of the Executive authority, as an unfortunate experiment,
followed by most unhappy consequences. We also look upon this experiment as
entirely foreign to the British constitution. We regret that in the extracts from

I Head submitted a copy of these Instructions to the legislature of Upper Canada (se his Narrative,
p. 47, for his reasons for doing so). As a result, Gosford's work was severely hindered, and Papineau
turned on him the same stream of abuse as ho bad poured on Aylmer. (See Kingsford, Histor of Canada,
vol. ix, p. 618.)

2 This document represents the final position of Papineau's party on the eve of the rebellion. It
contains the earliest reference in exact terme to a responsible executive. The next document contairns
the resolutions of the bouse of assembly on which it was founded.
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the Despatches we have mentioned,' an attempt is made by begging the question
to infer an analogy which does not exist, for the purpose of aggravating certain
specious objections against an elective Council. We would respectfully pray your
Majesty to remark, that the influence which prevailed in the Councils of the
Empire, at the period when the Act of 1791 was passed, was calculated to give
an undue preponderance to the aristocratie principle, while in America, the in-
dependent state and the progress of society, repelled any doctrine of this nature,
and demanded the extension of the contrary principle. We must also express
our regret, that while your Majesty's representative in this Province lias solicited
the co-operation of the two Houses of the Provincial Legislature to labour at the
reform of abuses, and while this House is fully disposed to grant that co-operation,
the constant opposition of the Legislative Council is of a nature to prevent so
important an appeal from being followed by any result. For ourselves, we are
conscious that we have ever been, and are still guided in our labours by our con-
viction of what was for the greatest advantage of the people, and best adapted
to cause your Majesty's Government in this Province to be respected, cherished
and strengthened; and firm in our determination to pursue the same course, we
pray your Majesty to believe that we shall not depart from it.

Respecting as we do the expression of the Royal pleasure, we yet regret that
the Ministers of the Crown should have declared that your Majesty was most
unwilling to admit that the question of an elective Legislative Council was a
subject open to debate in this Province. We beg to be permitted to represent
to your Majesty, that it is not within the province of the Colonial Secretary to
limit the subjects which are to engage the attention of this House and the people
it represents, within the required forms, and with the view of improving the laws
and condition of the Province. Against this infringement of the liberties of the
subject, by one of your Majesty's responsible servants, we dare to appeal to the
supreme authority of the Empire, to that of your Majesty, sitting in your high
Court of Parliament.

We do not intend to discuss the historical points of English colonial govern-
ment, on whiich we venture to differ from your Majesty's ministers. Time lias
solved the problem, and we firmly believe that those happy countries to which
these questions refer, would never have attained the degree of prosperity which
they now enjoy, either under the old colonial government, or under a system
like that which successive colonial ministers have established and maintained
in this colony.

On the subject of the Executive Council, we abstain from entering on any
details, because we hold this question to be closely connected in practice with the
other more important subjects of colonial policy. We shall confine ourselves to
saying, that the full and entire recognition of the rights of this louse and of
the people, by those whom your Majesty may be pleased to call to your Councils,
and their constitutional responsibility based upon the practice of the United
Kingdon, will be essential motives for confidence in your Majesty's government.

On the subject of the independence of the Judges, we see with pleasure that
there exists no difference between the views of His Majesty's Government and
our own. We regret that we were mistaken in our efforts to carry them into
effect. Since that time the modifications whichî have rendered the character of
the Legislative Council worse, while it was pretended to miake it better, have
convinced us that it would be of no advantage to the due administration of
justice, to proceed on the same basis. We shall not, however, abandon the
consideration of the subject, and we shall attentively examine any plan which
shall appear to us well adapted for the attainment of the desired end.

What we have now said will sutilce to show your Majesty whîat our views are,
with regard to the politics of the colony as a whole, to the functions and powers
which we believe to belong to the Provincial Legislature on all matters relative
to the internal affairs of the colony, and with regard to what we conceive to be
the best means of ensuring activity, efflciency and responsibility in the public
service. We would suggest to your Majesty, that there are on this portion of
the American Continent, more than a million of your Majesty's subjects, com-
posing the Colonies of Upper and Lower Canada, who, speaking different ]an-
guages, and having a great diversity of origin, laws, creeds and manners, charac-

i These instructions were made public by sir Francis Head, the lieutenant-governori of Upper
Canada, and communicated to Papineau by Bidwell, speaker of the Upper Canadian legislature.
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teristics peculiar to them respectively, and which they have severally the right
to preserve as a separate and distinct people, have yet come to the conclusion
that the institutions common to the two countries ought to be essentially
nodified, and that it has become urgently necessary to reform the abuses which
have, up to this day, prevailed in the administration of the Government. We
rejoice tLhat we have, in our just claims, the support of our brethren of Upper
Canada. This support will render manifest to your Majesty and to our fellow
suijects in ail parts of the Empire, that we have been sincere in our declarations,
that the circumstances and wants of the two Canadian Provinces do indeed require
a responsible and popular government, and that we have been actuated by no
narrow views of party or of origin in repeating to your Majesty for many years,
our prayer that such a Government may be granted to us.

With regard to the protection and to the equality of the rights which your
Majesty's Canadian subjects are entitled to, the remedy of evils and abuses,
the abolition of sinecures and pluralities, the expected formation of an Executive
Council on the principles we have set forth, and to divers other subjects more
particularly mentioned in the Speech from the Throne at the opening of the
p-resent Session, we refer to the answer to lis Excellency the Governor in Chief,
and we ardently wish that the views and instructions of your Majesty's Govern-
ment, on the essential points, may be of a nature to facilitate the results which
your Majesty's Representative lias been pleased to promise, and which it will
afford us the most lively satisfaction to see attained.

In the extracts from despatches hereinbefore cited, there are certain passages
whichi induce us to believe that we have not made ourselves understood by your
Majesty's Government, with regard to the nature of the control we desire for
thie Provincial Legislature over the waste lands on the publie domain of the
Province, and which might cause some apprehension in the opinion of our fellow
subjects. We have never claimed to exercise over this portion of the affairs of
the Government, any other authority than the parliamentary and constitutional
authority which we are entitled to exercise over all the other affairs of the country
in so far as the peace, welfare and good government of the country may be
tierein concerned. We have also set forth at length our reasons for believing
tlat this authority belongs to us. On this head, as on ail others, our wish is that
tie due execution of the laws may remain in the hands of the Executive autho-
rities, within the limits prescribed by the laws and the constitution, and under
tie necessary responsibility; but we also wish that the right of the Assembly
ojf the Province to legislate on these subjects, jointly with the other branches of
tie Legislature, and to exercise in this behalf the other powers of the Commons
of the country, may receive its full application.

IL remains for us to address your Majesty on this important and extensive
subject,-the publie revenue and expenditure of this Province. 'We humbly
tiank your Majesty for the gracious declaration, that your Majesty is disposed
to admit the control of the Representatives of the people over the whole public
tevenue in this Province. We regard the fulfilment of this promise as of the

hiighest importance. In stating explicity in the preceding portions of the Address,
the rights which we humbly believe to belong to the Legislature of this Province,
with regard to certain parts of this Revenue, we wish to present the subject
in its true point of view, in order that no misconception may hereafter retard
the desired result. In the proposais which it may please Your Majesty to make
to us for the purpose of attaining this result, it is impossible that your Majesty
sliould lose sight, of the essential principles of the Constitution, or of the declara-
tory Act of 1778,1 to the benefit of which.we believe the people of this country
are peculiarly entitied. We shall receive witi respect, and examine with the most
scrupulous attention any communication which Your Majesty may be pleased
to make to us, tending to the settlement of the financial questions. We believe,
Iowever; that any merely temporary arrangement, made as a matter of expediency,
and not carrying with it the recognition of the principles we have supported,
could not have the desired effect, but would sooner or later bring back the very
difliculties with which we are now contending. We humbly represent to Your
Majesty, that the people of this Province, tired of the continued struggle in
which they have been so long engaged to obtain the recognition of their rights
on the part of the Metropolitan and Colonial authorities, would regard with
painful apprehension the possibility of the recurrence of the same state of things,

a See No. XXXIX.
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and of the necessity of making new sacrifices for the purpose of laying these
complaints before Your Majesty and Parliament. We wish for a Government
which shall assure us freedom and security; the unrestricted effect of Your
Majesty's declarations can alone confer it on us; and it will be when we possess
it, and can entertain a hope of the removal of grievances and abuses we complain
of, that we can properly seek the means of giving effect to Your Majesty's wishes
with regard to an appropriation of a permanent nature. With respect to the
extension of any appropriation of this nature beyond what we have hitherto
thought to be reasonable, it will be impossible for us to take the subject into
consideration until after the views of Your Majesty's Government, with regard
to the details, shall have been made known to us. We must, however, declare
thtat having represented to your Majesty our views with regard to the efflciency
and responsibility which we wish to sec established in the Provincial Govern-
ment, we should think we failed in our duty to our constituents if we destroyed
that efliciency and that responsibility, by placing, as a general rule, the great
public functionaries of the province, beyond the reach of the wholesome action
of the constitution. We are not actuated by any merely pecuniary motive; we
believe that the largest sums Your Majesty's Government could ask for, would
be utterly insignificant in comparison with those for which Your Majesty's
servants in this province have been defaulters, or the enormous sums expended
out of the public revenue, without the authority of the Provincial Legislature,
and even in opposition to the votes of this House; or in comparison with the
waste of the public property, by which four millions of acres of land or more,
scarcely an eighth part of which has yet been settled, have been monopolized or
alienated. But we earnestly desire to preserve the benefit of a just control on
the part of the Legislature over the several branches of the Provincial Executive,
and we can never consent by renouncing it, to confound all the powers of the
state for time to come.

Having thus rendered manifest our opinions on the essential points of the
extracts from despatches which have come to our knowledge, we refer on all
other points, to our humble petition to Your Majesty and your Parliament of the
lst of March, 1834, and the 21st February, 1835, in which we persevere-We
beg leave to call Your Majesty's royal attention to the essential reforms we have
pointed out in the former part of this address, and which we believe to be in-
dispensably necessary. Declaring ourselves unsatisfied with the views and inten-
tions of Your Majesty's ministers, we address ourselves to Your Majesty and to
your Parliament, in order that our just claims may be listened to, and that Your
Majesty's government in this province may forthwith become a constitutional
and responsible government, and one possessing the confidence of your faithful
subjects.

We have frequently regretted that the destinies of the inhabitants of this
portion of the British Empire should depend almost solely on a Colonial Minister
acting on the other side of the ocean, and for the most part on incorrect data
and an iimperfect knowledge of facts.

We expect full justice fror the august tribunal to which we appeal, and we
trust thal the Provincial Parliament will be so called together for its next
session as to enable us to continue as carly as possible our labours for the welfare
of the country, and, reassured by the measures we expect, to consider the means
of finally arranging the diffliculties which subsist in the Governnent of this
Province, and of giving strength, stability and public confidence to Your
Majesty's government therein.

Wherefore we respectfully entreat Your Majesty to listen favorably to our
humble prayers, and as well by the exercise of the august powers which belongo
more especially to Your Majesty as jointly with the Parliament of the United
Kingdom, to render full justice to your faithful subjects, and to deliver them
from the system of oppression and bad government which the Colonial Ministers
have long made to press heavily upon them. And by inclination led, as well as
by duty bound, we shall ever pray for Your Majesty's sacred person.
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xc
RESOLUTIONS OF FOUSE OF LOWER CANADA, 1836

[Trans.: Christie, op. cil.]

Resolved, That it is the opinion of this Comrnittee, that this House, in its
exertions to procure a redress of the various grievances under which the people
of this Province labour, and to introduce a good and responsible system of local
government, have, in addition to the other weighty and substantial reasons
by which it lias been guided, been greatly encouraged by the hope and expecta-
tions that any amelioration in the political institutions of the colony would be
followed, of right, by similar advantages to our brethren inhabiting the sister
Provinces of British North America.

Resolved, That it is the opinion of this committee, that the political reforns
wlich this louse and the good people of this Province have been for a great
mnany years endeavoùuring to obtain, have at various epochs been explained by
tie votes, resolutions and addresses of this Bouse, and by the petitions of the
people themselves. That the principal object of those reforms is:-To render
the Executive Council of this Province directly responsible to the representatives
of the people, in conformity with the principles and practice of the British Con-
stitution as they obtain in the United Kingdom; to extend the principle of elec-
tion to the Legislative Council, which branch of the Provincial Legislature lias
hitierto proved, by reason of its independence of the people, and of its imperfect
and vicious constitution insufficient to perform the functions for which it was
originally designed; to place under tihe contsst itutional and salutary control of this
House the vliole of the revenues levied in this Province from whatever source
arising; to abolisi pluralities, or the cumulation in one person of several or in-
compatible offices; to procure the repeal of certain statutes passed by the
limuperial Parliarnent, in which the people of this Province are not and cannot
be represented, which acts are an infringement of the rights and privileges of
Lie Legislature of this colony, and are injurious to the interests of the people
tiereof ; to obtain over the internal affairs of this Province, and over the manage-
ment and settlement of the wild lands thereof (for the advantage and benefit
of all classes of Ilis Majesty's subjects tIerein vitbout distinction), that whole-
sone and necessary control which springs from the principles of the Constitution
itself, and of riglt belongs to the Legislature, and more particularly to this House
as the representatives of the people; which reforms are specially calculated to
promote the happiness of His Majesty's subjects in this Province; to draw more
close tihe ties which attach the colony to the British empire, and can in no way
prejudice or injure the interests of any of the sister Provinces.

lResolved, That it is the opinion of this Committee, that it has long been
the aim of the enemies of these colonies, by deliberate and unfounded mis-
representations to engender dissensions and bad feelings between tihe people
tiereof, in tihe hope of preventing all union of purpose among the said people,
and of thereby preventing the reforrm of those many abuses and evils of whicls
the people have so frequently complained, and whicl are connived at or upheld
for the advantagce of a minority hitlierto uinjustly possessing, and still endeavoring
to maintain, a political ascendency in this Province, contrary to the principles
of ail good government.

Resolved, That il is the opinion of this Committee, that this Bouse lias seen
wiLh extreme concern, a speech delivered at the opening of the present session
of the Legislature of Upper Canada, by His Excellency Sir John Colborne, late
Lieutenant Governor of that Province, at a moment when his sudden recall
reflected particularly on the merits of his administration, in which it is stated
that the affairs of this Province had exercised an injurious influence on the
iiterests of Upper Canada-had tended apparently to discourage ernigration
and the transfer of capital to that country, and had acted disadvantageously
in respect to the terms on which the large loan authorized by the legislature
of the province was recently negotiated in England; that such a statement is
caiculated to misrepresent the views of this flouse-to prejudice the people of
tLiose Provinces against each other-to disturb that good understanding which
ouglit to prevail, and which lias hitherto prevailed between t.he said people;
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and in place thereof to sow discord and animosity among the several classes of

is Majesty's subjects in these Provinces.
Hesolved, That it is the opinion of this Conimittee, that strong in the rectitude

of their intentions and principles, and mnoved alone by a desire to introduce
order and responsibility into their political insLitut.ions, in the place of the
disorder and abuses whiclh now unhappily prevail, this louse and the people
whomn il. represents, indignantly repudiate ail design to injure the interests or
embarrass the exertions of the people of Upper Canada, in whose welfare the
people of this Province feel a lively interest, and for whose patriotie exertions
to inprove their political and social conditions, this louse entertains a sincere
respect, and this House is gratifled to perceive that the representatives of the
sister province have done this house the justice to acquit it of being .lie cause of
any dissensions or embarrassments existing in the country; and this House
firmly repeats t.hat tihose dissensions and embarrassnents proceed fron tie
defective constitution of the Legislative Council of these colonies, and fron the
continued unconstitutional exercise by the same persons of executive, legislative
and judicial functions, from which causes have resulted the abuses of which the
people have so long and so justly complained.

R~esolved, That, the Speaker of this louse be authorized to transmit copies
of the foregoing resolutions to the Speakers of the several Assenblies of Upper
Canada,' and of tlhe other sister Provinces, and to express the desire of tis louse
cordially to co-operate with the said Assemblies in aIl constitutional measures
calculated to promote the imtutual interests of these colonies.

Xci

GLENELG TO GOSFOBD

[Trans.: Christie, op. cil.]
Downing Street,

7thi June, 183G.
My Lord,-ilis Majesty having had under lis consideration the Address of the
House of General Assembly of Lower Canada,- on the state of public affairs
irn Liait Province, lias comnanded ne to convey to the House, thurougl Your
Lordsiipî, the following answer:

"'le King contenplates with deep regret the ill success of His Majesty's
efforts to reiove froin the ninds of the Fiepresentatives of the people of Lower
Canada, those distrusts and jealousies witl which they appear unifortunately
te have been affected. Conscious, however, thatI His measures have been dictated
by an earnest solicitude for the welfare of ail classes of His Canadian Subjects,
unmixed witlh any motive of a less just and liberal character, His Majesty awaits
wiUi tranquillity the result of tis long and painful discussion, assured that wien
tie mnisconceptions of the inoment shall have passed away, Ilis labours for the
prosperity of Lower Canada, will he repaid by the confidence of the inhabitants
of thaL Province, of wliatever class or national origin."

His Majesty is sustained and encouraged in tliese hopes by observing that the
House of Assenbly were led to grant the supplies only for six months, and to
prefer their present. conilaints, apparently in consequence of the publication
(f sorne detached passages froin ny Despatcl of the l7tli of last July,3 on
which passages the louse have founded thie renark ".hîat the researches
aithorized by lis Majesty for the purpose of ascertaining the means of doing
justice to His Canadian Subjects, were oi several of the most essential points,
linited by pre-conceived opinions and anticipated decisions."

This supposition, even if it had receivei any countenance froin the isolated
extracts froin My instructions to you and your colleagues in the Canada Coin-
mission, wlhichî were brought under the notice of t.he House of Assenbly, would
have been entirely removed if the House had been in possession of the whole
of (.hose instructions. Tliey would have found not only that the general .enor of
those Instructions favoured an entire freedoni of inquiry and judgnent by the
Cominissioners, but that the Most unequivocal language hatd been studiously

SThils appeal òid not produce the desired result. Alter being entereI on the journals of the bouse of
a9ssembly ln Upper Canada it was expunged by the succeeding amenmbly.* No. LXXXIX. a See No. LXXXVIL.
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enployed for the express purpose of counteracting the opposite opinion. I know
not how it would have been possible to have expressed lis Majesty's gracious
intentions in terms stronger or more unambiguous. In my Despatch of the 17th
Julv last, I stated that, "althougli your duty as Commissioners would be ex-
cluisively to inquire, of that duty you were placed under no restrictions excepting
sich as the necessity of the case, or your own judgments might prescribe."

1 concluded my instructions by disclaiming "the renotest intention of fetter-
iig your discretion, or of restricting in any degree the exercise of your own
judgnents, either as to the subjects of inquiry, or the opinions at which you may
arrive." I observed that in the course of your investigation new topics would
occur to you, and new views of topics already familiar would present themselves.
"You will not," I added, "on any occasion, or for any reason, shrink from the
e'xlicit declaration of your sentiments. You will not decline any inquiry,
Lite prosecution of which may promise benelit to the Colony or to the Mother
î:ountry."

if the whole of my despat.ch of the 17,h July had been before the Ilouse of
Assebnly, they would have found in these and in other passages, a sulilcient
dlisproof of the supposition that your inquiry was linited by any pre-conceived
ophinions or anticipated decisions.

IL. is indeed true that, in approaching this subject, I recorded reasons which
sirontgly enforce the closest possible adherence to the existing Constitution of
Provincial Government. In every part of His extensive dominions, it lias been
tit constant object of Ilis Majesty to correct real abuses, and to introduce such
iiprovementits as the existing state of society, and the deliberate voice of Public
op1inion have appeared to demand. But to reconcile necessary changes withî
lte sti)ility of political and social institutions huas been no less an object with
t lis Majesty. At once to reforn in the spirit of the Constitution, and to oppose
chttges conceived in a contrary spirit, is a duty which the King will never
shrinlk from avowing his intention to fulfil.

In confornity with this rie you were directed to "apply yourselves to the
investigation of this part of the general subject, endeavourintg to ascertain how
f.-r the Legislative Council has really answered the original objects of its institu-
tion, and considering of what anendments il, may be susceptible." You were
also informned that when your " Report should have been received, Hlis Majesty
wotuld take into bis nost serious consideration the question whether there are
anv anendments in the law on this subject, which it would be fit to propose
for Lite consideration of the Inperial Legislature, and whiclh, being founded on
the principles and conceived in the spirit of the Act of 1791, nay be calculated
to render the practical operation of that statute more conformable to the wishes
aind intentions of its framers."

If iL be enquired what definite meaning is to be attached to the terms which
I have tius employed, I answer that the principle of the Constitution of 1791
is, thiat there shall be two distinct and independent Houses of Legislature.
Adhiering to this general principle, it remains for your lordship and your col-
leagues, acting on the instructions addressed to you as Commissioners, to inquire
how the nost effectual means can be taken for securing such a Legislative Council
as shall enjoy at once a due share of public confidence, and a full exercise of an
enfligitened and independent judgnent on all matters submitted for its con-
sideration.

''ie fears of some and the hopes of others, have placed a more narrow con-
struction on the extracts of my Despatch of the l7th July. In disavowing that
mteaning I make no concession, but simply adhere to the views which I was
ionored by his Majesty's commands, to express before. Such as the intentions
of His Majesty's confidential advisers were on this subject in July last, such they
still continue.

Tie Address further advances a complaint connected with the Executive
Goverrmnent of Lower Canada, a complaint which does not find a place either
in tie 92 resolutions of 1834 or in any of the earlier Addresses or votes of the
i ouse of Assembly. The house now, however, state the necessity of establishing

in the Province what is termed "a responsible and popular government." 1
Understanding these expressions in their obvious sense, ilis Majesty is happy

to declare that they do not advance beyond the principles by which it is lis
pleasure and command that the Executive Government of Lower Canada should

SSeC No. XC.
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be admninistered. It is lis Majesty's desire and injunction Chat full and early
C.pl)anat.ions should be afforded to the Representatives of the people, of aIl
important ineasures adopted by the goverinient; tlat lue Assenbly should
enjoy ti nost ample opportunity of explaining both to the King himself, and
to H is Majesty's Representative, in the Province, their opinions and their wislhes
respecting every such measure; .hat lte imputed nisconduct of any public
oflicer, with the exception of lis Majesty's Representative, the Governor, wlho
mnusIt bc responsible directly to the King and the Imperial Parlianent, should
bc closely and impartially investigated, hat means should bc devised for bring-
ing to trial and punislnient, within the Province itself, every such officer to
whose charge any malversation in office may be laid; and Chat, effectuail security
should bc taken for the zealous co-operation of all subordinate ollicers in every
measure advised by the Legislature and sanctioned by the King for the general
welfare of i-lis Najesty's subjects.

Tie Address of the Assembly calls upon lis Majesty to recommend to Parlia-
ment the repeal of the British statute respecting the tenuires of land in Lower
Canada. If tlie 1louse lad been in possession of my Despatchi of the l7th July,
they would probably have waived this appliration. They would have been aware
that the reluctanmce of the lKing, to recoimimiend to Parlianient any measure which
could bc plausibly represented as an uniieccssary interference with the internai
affairs of the Irovince, is the single obstacle to the introduction of a Bill on that
subject.

'ie Address proceeds to deimnd the repeal of the Act and the revocation of
the Charter under which the British Nort.h Amierican Land Company is incor-
porated, and tHe resumption of tli ands which have been sold tu then. i shall
not, I trust, be thouglt forgetful of what is due to tie privilegcs and dignity of
tie Ilouse, if I do not shrink froim the avowal of any opinion deliberately enter-
tained by the Ministers of the Crown, thougli it be not in accordance with the
sentiments of the lepresentatives of tie Canadian people; I must, thierefore,
state that, lis lajesty's Government, cannot proceed to the consideration of
the questions raised by the Assembly respecting the British North American
L.and Comîupany, unless it can first, bc establishied in due course of law Chat He
claim of lime Company to their corporate character and to their lands is invalid.
No considora Lions however urgent, of temporary or apparent expediency, not
even the desire to conciliate the good will of the Assembly of Lower Canada-
than which nio motive can be of greater weighit,-could reconcile His Majesty to

a mensure, Cle principle of which would endanger the foundation of all proprie-
tary titles, and all social rigits.

TUe remaining topies embraced in the Address require, on the present occasion,
no very lengtiened notice, because wlhen attentively considered, Chat document
does not appear to advance any principle respecting themn essentially different
from those which are admitted or maintained in niy Despatcli of the 17th of July.

ilespecting Judicial independence, the Assembly frankly admit the entire
coincidence I)etween the opinions of His Majesty's Ministers and their own.

With regard to the settlement and management, of the uncleared lands, and
tu all questions of finance, I trust I an not inistaken in supposing that no
essential difference in principle exists bietween the sentiments contained in the
Address, and those expressed in ny despatch of the 17th July.

And now, referring to the preceding remarks, I conceive myself entitled to
state, that, there did not exist during the last Session any real or substantial
difference of opinion between the Ministers of the Crown and lite iHouse of
Assembly, on any question regarding which His Majesty's Government felt at
liberty to take any immediate proceedings. No single complaint, had been alleged
which Iad not been either promptly removed, or mode the subject of impartial
inquiry. No naladministration of the anTairs of the Province was imputed to
your Lordship. Without, any actual controversy with the Executive Govern-
ment, the louse, however, declined a compliance with the proposition to provide
for the arrears and for the supplies pending the inquiry. I-lis Majesty does ntot
deny t.hat this is a power which the law lias entrusted to the representatives of
the people. But lie cannot admit that, on the present occasion, the recourse to
the exercise of that power can be attributed to any indisposition on the part
of -lis Majesty to accord the fullest mensure of justice to His Canadian subjects.
On a review of all the circumstances of the case, IHis Majesty's Government are
led tu the conclusion, that the course pursued by the House is to be ascribed to



hie mnisapprelension of the tenor of your Lordship's instructions, induced by
Ihe publication of a few detached passages from them. Your Lordship will,
tierefore, communicate to the louse a complote copy of those instructions, and
will renîew your application for the arrears now due to the public ollcers, and
for the funds necessary to carry on Bis Majesty's service,

I have the honor to be, my Lord,
Your most obedient servant,

(Signed) GLENELG.

XCII

ROBERT BALDWIN TO GLENELG, 1836

[Trans.: Report of Canadian Archives, 1923.]

4 Trinity Court, Claring Cross
13tlh July 1836.

My Lord,
I have to acknowledge the receipt of a Letter from Mr. Stephien in reply to

mine of tlie 20th ulto. roquesting the honor of an interview with Your Lordship,
on flie public and private grounds referred to in my former Letter.-

As Your Lordship doos not deein it adviseable to accede to my request for
a persoial interview, I will not trespass on Your Lordship's time by any furtier
reference to inyself, or the injustice which 1, and indeed ail rny late Colleagues,
liave reason to complain of having received at the hands of the Lieutenant
G(oernor-More than enough is already before Your Lordship to place this in
a very strong lighit-Your Lordship I feel assured cannot approve of the conduct
or Sir Iriancis lead, however necessary you rnay iniagine it to be, not publicly
to condemn it; and I can personally have no desire to pursue the subject; I will
only take the liberty of assuring Your Lordship, tbat as it, was no desire of
place tat induced me to accept the seat pressed upon me by Sir Francis lead,
iitiing but a desire of justifying myself to the Government, under which I was
born. and to which I am both by duty and affection still most warmly attached,
could, as far as I an myself personally concerned, have induced me to trespass
on Your Lordship by the request.-I shall take it for granted however that Your
Lordship will do us the justice to point out any particular in our conduct on the
late occasion, which in your estimation may appear culpable, or such as to call
for further explanation.

But my Lord I am deeply impressed with the responsibility which the present
state of Upper Canada necessarily throws upon every mon connected with it-
As ny native Country its prosperity is necessarily to be an object, of the most
intense Anxiety.-Educated in the warmest attachment to the monarchical
formn of Gove!:nment, believing it to be best adapted to secure the happiness of
the people, and fully sensible that it con be maintained in Upper Canada only
by means of the connexion with the bMother Country, I have always been most
earnestly anxious for the continuation of that Connexion: I believe it to be now
endangered. I sincerely believe the crisis to have arrived, which Is to decide the
uiltinate destiny of Upper Canada as a dependancy of the British Crown.-I feel
therefore that it would be criminal in me to refuse compliance with Your Lord-
ship's request to communicate with you in writing on the subject of the present
sute of that Province, and the events which have recently taken place there-
At the same time I cannot but feel, that altho' there may be some advantage in
this mode of communication where Principles are merely to be laid down; they
are more than counterbalanced by the disadvantages attendant upon it, where
principles are not only to be laid down, but discussed, and the details connected
with them, and the political situation of a country in a state of high and dangerous
exciterient, to be enlarged upon, and disposed of.-

I shall however as clearly as I can, state to Your Lordship my view of the
present state of the Province, with reference to tlie principle contended for in
the recent memorial from the House of Asserbly, to the Imperial House of
Commons, and the value and importance of that principle In producing harmony
armong the several Branches of the Provincial Legislature, and inspiring the
ieople with confidence in the Home and Provincial Governments and will
cunclude with most respectfully submitting my opinion as to the course which,
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with ail deference for the opinion of others, it appears to me absolutely necessary
should be promptly taken for preserving the connexion of the Colony with the
Mother Country.-

If it is tise desire of the Mother Country, which I of course assume it to be,
to retain tihe Colony it csn only be donc eithser by force, or with the consent of
the People of Upper Canada themselves. I take il for granted that Great
Brittin cannot desire to exercise a Governnent of the sword, and that she will
t.herefore only govern the Canadas so long as she can (o so with the concurrence
of the Peole-For the purpose therefore of continuing the connexion upon this
footing it is absolutely necessary ; First-Thsat the political machinery of tihe
Provincial Government siould be such, as shall work liarmoniously within itself,
without collision letween any of iLs great wheels; And secondly, That it should
be such as that tise leople mray feel that they have an influence upon it sumflciently
powerfuil to secuire si ttiention, not only to their abstract rights, bit to their feelings
and Prejudices; without regard to tiese you can govern no people satisfactorily
or susccessfully-That the Constitution of Upper Canada administered upon tlie
principàles leretofoire applied to it, tias failed to accomplisi eitier of these objects
a very cursory view of lite history of the Colony, witlhout reference to Your
Lordship's la te distatch, will sufflciently demonstrate.-It may however be well
to state thaL tlhe differenices alluded to are of a much earlier date fthan appears
to be genserally known in this Country, or intil lately to have been recollected
even iii the department over which Your Lordship presides. As early as in the
Provincial larliaient of 1820 tits opposition respectable if not formidable boti
in talents, and unntrbers existed,-some of the leading Menbers of which not
only expressed their entire want of confidence in the Provincial Executive, but
adopted tihe lrinceiple now contended for as a part of t.leir political creed, and
assumed it as necessarily pertsaining as muîcli to the provincial Constitution as
to that of the Mother (ounrtry.-During the whole of that Parliainent however
the opposition were generully in a minority.-In the parlianient of 1824 and in
th1at. of 1828 tis Exeutive were uniformly in an inconsiderable minority.-In
that of 1830, owing to Circumstances to which it is not worth while now to allude
the Executive obtained a Majority; but in that [of] 1834 tlhey were again in a
minority; so that taking the twelve Years fron 1824 to 1836, the Provincial
Executive have been in the minority for eiglt Years and threce Parliamnents, and
have had a Majority only for four Years and one Parliament; during the whole
of this time also the I louse of Assembly were constantly passing Bills whici the
Legislative Coutncil as uniformily threw out. As therefore the present Constitu-
tion admninistered, upon the principles ieretofore applied to it, bas failed in
both particuilars, I mean In working smoothly itself or satisfying the People, il
necessarily follows tat, something must be dione to accomplisi the objects
desire.-To tiis end four remedies have been proposed; f1rst to make the
Legislative Council elective; Secondly, to abolish it; Thirdly to concede certain
isolated points, which have been earnestly called for by the Representatives of
the leople, and fourthly, to put the Executive Council permanently upon the
footing of a local Provincial Cabinet, holding the saine relative position with
reference to tlie representative of the King and the Provincial Parliament, as
that on which the King's imperial Cabinet stands with respect to the King and
the Parliamnent of the Empire, and applying to such provincial Cabinet both
with respect to their appoinment to, and continuation in, offlice the same
principles as tiose whici are acted upon by His Majesty with respect to the
Imperial Cabinet in this Country.-

rhe two first remedies, if not Inexpedient, I look upon as at least wiolly
insufflcient to accomplish (he objects desired:-the third, as equally insufficient
of itself to do so; and tHe lest as the only remedy by the application of which
those objects can be attained and upper Canada preserved to the Mother
Country-

First, the naking the Legislative Council elective I look upon as Inexpedient;
nmong otiier reasons because I am of opinion that the institutions of every
Colony ouglt as nearly as possible to correspond with those of the Mother
Country-The Upper iHousse of the Imperial Parliament not being elective I
wosld therefore not bave the Upper House of the Provincial Parliament elective
unless under the pressure of an absolute necessity.-I moreover disapprove of
the adoption of such a measure at ail events at )resent,-)ecauise it is as a general
principle inexpedient to make an alteration in the forms of the constitution of
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any Cosnîtry, tntil the necessity for such change lihs been demionstrated, hy
pu11tt.inig into full and efficient operation, the existing constitution in alI its details;
whicih cannot be said to have heen donc with that of Upper Canada, until the
lEecst ive Couincil is practically converted into a provincial Cabinet, for the local
ainl internal Affairs of the Province:-Ilad tiis been done ten or twelve Years
nsLo when the Executive first found themselves in a decided and uniform ninority
in tHie Provincial Parliament, I an satisCied tiat an elective legisiative Council
wouild not now lIve been thougit, of, and I an not, without Iopes, althouglh
they maiy prove fallacious, tiat it is not yet too lIte by the adoption of tiis
priunciple tu render such change in the constitution unnecessary. But at all
events as a remedy anussnting merely to the application of an Englisih principle
t tie constitution as it stands, it ought yet to be tried fully and fairly, previous
lo resorting to the more violent mensure of a legisiLative change in the Charter.
lu is but right iowever to inform Your Lordsiip that altho' my opinion of the
inexpediency of such a change in the organization of the Legislative Council is
concsurred in by many I believe, a considerable majority of the Reformers of the
i'ruvince (wisich every day's delay is increasing) think that such a change will
ssltimihately be found necessary.-After the intimation contained in Yousr Lord-
ship's dispatch and out of regard t the opinions entertained hy us, who in this
point differ fron thein, they were however willing to drop the question of an
elelc ive Legislative Couîncil until the Constitution as it is should have been fully
ant fairly tested by tihe application of those principles whici have been found
so valuasble and so necessary in the successful working of that of the Mother
i :Coiutry;-And whatever may bc the opinion entertained as to the expediency
or inexpediency of making the Legislative Council elective I believe no doubt
exists of such change being found wholly insufflicient of itself to accomplish tise
1 wo objects desired-Tie inaking the legislative Council elective miglit convert
tliat body into an additional engine of hostility against the executive Govern-
ment, but could never supersede the necessity for tihe concession of the Principle
contended for.-Resistance to the concession of this Principle nay drive the
Hleformers into Unanimity in the call for an Elective legislative Council, but it,
wvill only be as a means and not as an end-And wien this state of tihings arrives,
he assured that England will have lost the last hold upon the Affeclions of the
-rcat imass of the people of Upper Canada-That such change in the constitution
f te Legislative Cosincil would not be found to produce harmony between

tlie tirece branches of tie Provincial Government, will be readily admitted when
it is renembered that the Collision whiclh ias produced so nuch evil lias not
ien merely between tihe Representative Branch of tie Government and the

I .egislative Council, but between the Representative Branci and the Executive
Govertinent; the complaint lias always been of tihe influence of the Executive
upion the Legislative Council, and not of the influence-of the Legislative Council
uton the Executive Government.-It were idle therefore to expect unanimity
wiile you leave untouched the main source of discord.

Secondly-To the proposal to abolisi the Legislative Council altogetier, most
o4 tihe reasons against naking it elective will equally apply: it may in addition
he irged that a second chamber of some kind has, at least in modern constitu-
tional legislation, been deemed essential to good Government; It has not been
dispensed with in any of the new constitutions of any of tIhe neigihbouring
litepîulics; and lias 1 believe in more instances than one been not long since
iopted as an improvenent to the political machinery of Governrest where the

previous constitution hiad contained no such provision. And moreover, tise
abolition of tihe Legislative Council has not, been asked for, by any portion of
the Canadian People.-

As to the third renedy proposed, that of conceding certain isolated points
as tliey arise, and are called for; I will only say, that the whole history, not only
of the Canadas but of the Colonies in general shews that such course as a means
of producing permanent satisfaction and harmony, lias wholly failed ;-nor
indeed does it appear to me to require much consideration to convince any one
of tie insufliciency of this as a permanent remedy-In the first place such con-
cessions are never made, and under the present system never will be made, until
after such a prolonged struggle, that when Lhey come, they are always felt to
have been wrung from the Government, and not to have proceeded from a sense
of justice or expediency of granting them.-They never remove the distrust
which is felt of the Provincial Executive Governmont.-Thcy leave untouchied
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the great evil of the disadvanîtagueos comparison which is constantly before the
eyes of the people when they look at Che administration of the Iniperial Govern-
ment by the King, and that of the Provincial Government, by his representative-
They see the former always so far consulting the wislhes of his people as never to
keep in lis Courcils persons wlio have not the confidence of their Representatives;
while in the administration of tleir own Government they sec the more lepre-
sentative of fhat Sovereign constantly surroulnded by those very individuals, of
whoni sonetimes with reason, and perhaps sometimes without they have become
distrustful ani jealous: And they very nat.urally ask tlie question, why are not
our Reprerentatives to bc paid as muicli attention to by the King's Deputy, as
the Representatives of our fellow Subjects in England by the King himself?-
Astute reasonings may no doublt bc framed, and fine distinctions drawn upon f.he
subject but this is a plain common sense and practical view of it; out of wlicl
be assured it will bc impossible ultimately to persuade the Yeonanry of Upper
Canada-You may indeed, by strenuously insisting on the inapplicability of this
principle to their situation, drive tlem to insist on a more extended system or
elective institutions.-By refusing what no one can deny to be an Englisli
principle;-the saine upon whicih Your Lordship, and Yoir Colleagues were
select.ed to fill the hiiglh and important situations which you hold in Ilis Majesty's
Councils; the same by which you at this moment continue to retain those places,
-you may indeed divert tleir attention to anotber Quarter, and drive then to
call for the power of electing their own Governor, and tieir own Executive; but
youi never can persua(de then to abandon the object of obtaining more influence
tfhan they now possess, througl their lepresentatives, in the administration of
tie Exccutive Government of the Colony.-

I now cone to the consideration of the fourth remedy, whicl consists of
nothing more than having the provincial Government as far as regards the
internal affairs of tlie Province, conducted by the Lieutenant Governor (as
Representative of fhe paramount Autlority of the Mother Country) with the
advice and assistance of the Executive Council, acting as a Provincial Cabinet,
and composed of Men possessed of the public confidence, whose opinions and
policy would be in harmony with lie opinions and policy of the Representatives
of the People. This, as I have before said, I look upon not only as an efficient
remedy, but as the only efficient one that can be applied to the evils under
which the Province is at present suffering.-

I shal avoid troubling Your Lordship with any observations upon the con-
struction of the Constitutional Act; because not only lias the subject been
already fully entered into, in the Report of the Select Commnittee of the Ilouse
of Assembly; but I sincercly believe matters to have arrived at that point when
if really signifies notliing whether it be or be not required by the Charter. The
only question worth discussing is, whether it is or is not expedient that thie
principle should be applied to it: And for this purpose ail that it is necessary
to ascertain in the first instance is, that, there is nothing in the Charter whicli
forbids the application of such a principle. That this is the case, as if lias never
been denied, and as the principle in its practical application consists in fact
nerely in the ordinary exercise of the Royal Prerogative will, I take it for granted,
be readily admitted.-The Concession of the principle therefore calls for no
legisative interference ;-It involves no sacrifice of any constitutional principle,-
I, involves no sacrifice of any brancli of the Royal Prerogative,-It involves no
diminution of the paramount Authority of the Mother Country; It produces no
such embarrassment to the HoIme Government, as in the present state of the
Imperial Parliamnent, the attempt to grant an Elective Legislative Council would
be almost certain to du:-From being an English Principle, if would strengthen
the Attachment of th People to tlie connexion with the Mother Counotry; and
would place the Provincial Governiment at the lead of Public opinion, instead
of occupying its present invidious position of being always in direct opposition
to it.

But in addition to these Advantages, which this remedy possesses in an
eminent degree over all others, that have been suggested, it would be found
effectual for the purposes desired.-

Permit me to restate those objects,-they were lrst, that the different branches
of the Provincial Government slould be brought to act in harmony with each
other; and secondly, that the People should feel that they had suflicient influence
upon their Government io secure attention to their riglts,-and respect for their
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feeflings and prejudices: i am of opinion that thuis principle if fully and fairly
icied upon, would affect both t.hose objects.-An Executive Council constituted
upon this principle, would from their situation as confidential advisers of the
I.ieutenant Governor necessarily have great influence in the House of Assembly:
Their weight in the Country, as well as their confidential situation, about the
person of the Lieutenant Governor, would give then great weight in the Legisla-
tive Council: And t.ley would of course froin both circumstances possess great
weight with the Lieutenant Governor. They would generally if not uniformly be
in one or other louse of Parliament, and would there form a centre of Union,
and in fact aet as a sort of balance W'leel to the constitution. The measures
which they brought forward, as they would necessarily have the previous sanction
of the Lieutenant Governor, would cone recommended on t.he one hand by all
tie weiglt of executive influence, and on the other by the support of those
to wlom the people both fromt habit and principle had been accustomed to look
with confidence.-The people would therefore be predisposed to receive their
Measures with satisfaction and confidence, as the fruit of the advice of their
friends; and the Legisliative Council as recommended by the servants of the Crown,
whose interests as well as duty it was, to recommend nothing but what was safe,
as well as satisfactory to the Public.-What was not deemed wise or prudent
to adopt, instead of being suffered to pass heedlessly through the Assembly,
and left to bo thrown out by the Legislative Council or negatived by the Veto
of the Lieutenant Governor would be met in the first instance and resisted;
hweause every st.ep that such proposai advanced would increase the probability
of ultimate embarrassment to the Executive Council, and to those whose con-
iience they enjoyed; who would of course be always the most powerful Party

in Parliarnent.-Suclh an Execut.ive Council would necessarily feel a moral as
well as a political responsibility for the success of their Measures.-Their per-
nimaent connexion with the Country as well as a sense of duty and natural desire
to retain oflce, would necessarily insure their utmost exertions, not only to
procure harmony but to produce good government.-The People when they saw
tiat the lug's Representative would not retain Men in his Councils who have
forfeited their confidence, would be the more careful in the exercise of the Elective
Franchise, and far less likely to withdraw their confidence from those in whom
thiey lad once found reason to place it.-

That the adoption of titis principle would without vesting the Election of the
Executive Council in the People place in their hands such an indirect influence
upon it, as would be suf1icient to secure attention to their rights, feelings, and
prejudices, is suillciently evident; because if such attention were not paid by
those in the confidence of the Lieutenant Governor, the people have only to
return to the next Parliament, men who would not give them parliamentary
support, and they would necessarily have to resign; and the Lieutenant Governor
to appoint others who possessed the confidence of the Representatives of the
people.-A. B and C. would go out of oflice, and D. E and F would come in;
fHe Lieutenant Governor always retaining the Power of calling into Action his
superintending control with respect to the measures of both the one and the
other: and the effect produced upon the interests of the Mother Country, being
none other titan that the change would give satisfaction, and, at least most
prolbably, insure good government in the management of the internal affairs
of tlie Colony.-

But it will be said that even under this system, collision may arise.-The
Lieutenant Governor nay disapprove of the measures recommended by his
Council, and find ;t impossible to form an Executive Council which would secure
parliamentary support upon any other terms than concession; or the Executive
Coauncil may find it impossible to bring the two bouses to an Understanding upon
ery Measure:-To which I reply, that the practical working of the principle

would he sure to postpone such collision to the latest possible period: That the
intermediate stops of a change of the Executive Council, and of appealing to
te people by a dissolution, would at ail events give the Home Government

the great advantage of not itself coming in collision with the People.till the lest
moment, and of ascertaining the exact point where the question of Concession
would become one merely of expediency; in addition to which I would remark
that this objection is equally applicable to the practical working of the Principle
in tihis Country; with thtis great difference, that supposing the people of England
to he wholly unreasonable in their demands, the Crown has in point of fact no
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ineans of resistatce; wlereas in ihe case of a Colony there is as a last resort hie
application of that power, whicl, independent of the influence which a know-
ledge of the possession of it, would necessarily give to the Representative of tie
Horne Government, in the course of the previous contest, will always rest in
1lie hands of the Parent state to be exercised when ail other means fail: So that
were the principle a more experiment, to be tried now for the first time a colony
would be a safer subject for such experiment than the Mother Country. With
respect to collision between the two bouses, such under the operation of this
principle, is surely not more likely to happen in the working of the Upper Canada
Constitution, than in thiat of the Mother Country; and the utmost that can be
done by the mnost perfect system is to guard against the probability,-not the possi-
bility of dilllculties:-Sucl collision might happen even between two elective
hodies, and in point of fact docs happen, not only occasionally but every day
under the constitution as at present acted upon; and at the worst such a case
would be open to be disposed of, in the same way as a similar one in England;
witi this difference only, t.hat the appointment of a batcli of new legislative
(ounsellors, is not subject to the same difficulty that the creation of New Pecrages
is; and as the Seats of legislative Counsellors are not hereditary; and flnally
the ultimate resource of naking the legislative Council elective; if indeed it be
stili found necessary to do so, will be as open to be taken as ever.-

It is objected lthat the concession of this principle is inconsistent with the pre-
servation of the paramount Authority of the Mother Country. With respect to
this, I would renark that it docs not appear to be more so than the concession
of the power of legislation; in the one case you vest the power of legisJlting on
the internal Affairs of the Colony in a local Parliament with the consent of the
King's Representative; in the other, you leave the Executive Power in the hands
of the King's lepresentative requiring only that it should be exercised with the
advice of persons named by himself but possessed of weiglit and influence with
the people whose local Affairs, lie is deputed to administer.-

It is objected, that il, would interfere with the patronage of the Lieutenant
Governor; tis also appears to me to be an error; the power of appointment to
office would remain in t.he Lieutenant Governor as at present. The riglt of
advising is alil thliat is claimed for the Executive Council: If such be considered
an iiterference, it is suchi as can be exercised, alone to prevent mischief. But
suppose that it actually deprived the Lieutenant Governor of every vestige of
patronage; the simple question is, is the patronage in the hands of the Lieutenant
Governor the great object for which England desires to retain Upper Canada.
If this be, indeed the chief or only object, let it be candidly avowed: I will only
renark that the People have been hitberto induced to believe that the tHome
Governmnent, were actuated by other and lofttier motives.-

I t is objected that it would lessen the responsibility of the Lieutenant Governor
to lhe Home Government: this is a inistake, every act of the Provincial Govern-
mient would be the Act of the Lieutenant Governor requiring his ful] consent quite
as niuch as at present.-Ioow would ho be less responsible then to the Kingand
Parliament of the Empire because lie acted upon the advice of those who had
tie confidence of (he People? Tie Lieutenant Governor is the connecting link
hetween the Government of the two Countries.-You cannot nake luim responsi-
ble to the People of the Province, such would b wholly inconsistent with the
respect due to tie Sovereigi whom he represented, and fatal to the connexion
between the two Coimties.-The proper place for his responsibility to rest is,
in England.-But you munst give the people such an influence upon their Execu-
tive Government as will prevent the constant jealousy to which it is at present
exposed.-Yoiu can (o so only either by permitting a direct influence, by vesting
the election in the hands of the people, which I look upon as inexpedient and un-
safe; or you must give then that indirect influence, which they sec constantly
exercised by thoir fellow subjects through their R1epresentntives in (luis Country.

Vith respect to the objection, that the application of this principle would lead
ho thie Exeutive Council falling into the hands of a few metropolitan families,
1 would rermark that ilt seems much less likely to have that elTect than the
present system; and that if it lad, it, would be an evil for which the people
would have to blame themselves only; and therefore not one, which could be
attributed to the Hone Government or their Representative the Lieutenant
Governor, and above ail, one the remedy for which would be in their own hands.-
The sane may be said as to the ratier inconsistent objections, that it would lead
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to too nany changes, and that there are not persons enougi in the Province
qualified to fI the offlce of Executive Counsellors:

But il is pretended that the Peuple of Upper Canada are opposed to having
this indirect influence upon the Executive in the hands of their Iepresentatives-
1renising that the real Value and importance of the principle itself cannot depend
eitier upon what the People really think upon the subject, or what they may, by
violence and misrepresentation, be persuaded to afford reasons for supposing
thai they think;-I proceed to remark that the proposition appears absurd on
the face of it: IL is like an attempt to make one believe that, a thirsty man lias
an objection to receive Water, or a hungry man food. But what is the fact?
As I have already stated this is no new principle brouglht forward for the first
t.ime on the present occasion. I has been before the people more or less pro-
iinently since 1820--In 1828 or 1829 it was introduced into the Address in reply

Io the speech from the throne, and continued to be se, except during the Parlia-
mieit of 1830, in which the Administration had a Majority; and of course wien
te Executive are in the Majority is not the time for the practical application

o'f the principle: But in 1835 it was nmade the subject of solernn appeal to the
IHone Government in an address to the King passed by a majority of twenty
onte Votes, in which His Majesty was informed that until the principle was acted
upon it could not be expected that the Administration would give satisfaction,
or thait tlere would be any real or permanent harmony between the Governient
and the lepresentatives of the people. The Addresses presented tu Sir Francis
Ileid since the Prorogation of the last Parliament are depended upon, is shewing
thait the People are opposed to the concession of this principle. If such really
he the opinion of the people, it is to say the least of it somewhat remarkable,
that no expression of that opinion Look place after the close of the Session of
1835; although in the very address to which I have referred the Assembly in-
timnated their intention of withliolding the Supplies if Lteir voice was not heard;
thai, even after Lhe resignation of the late Executive Council, a resolution de-
claring it to be the opinion of t.he House of Assemnbly that. the Appointment of
a responsible Executive Council "Lo advise the Lieutenant Governor on lthe
AiTîairs of the Province was one of the most happy and wise features in the Con-
stitution, and essential to our form of Government",-was adopted with but
two dissenting voices out of a House of fifty flve members; and that it was not
unttil some time afterwards, that exertions began to be made to excite even the
Tory Party against the late Council, and all who thought with then. This is
not the first Lime that a Colonial Lieutenant Governor lias had resort to adulatory
Addresses in order to give a coloring to his Proceedings, in reporting Ment Lu
tlie Home Government the ease with which such Addresses can be procured-
is cit her nut known or never considered. The Addresses Lu Sir Peregrine Maitland
in 1827-8 were not less violent in teir language against the Majority of the then
Assembly tan have been both the Addresses and Rleplies on the present occasion,

nttd yet the general election which followed left the Executive Government in
a Minority as snall, if not smtaller, thitan in the preceding Parliament:-

But should Sir Francis -lead hy violence and intimidation unhappily succeed
in producing a Majority in the next Provincial Parliainent, do iot suppose my
Lord that Lhere will be less necessity for the application of the principle; new
dilculties will daily spring up, and when once the delusion under whici the
popular mind lias been acted upon has passed away, it will return with double
bertinacity not I fear mercly to the principle now asked for, but to Changes of

a moure extensive and organic character; Timte I an persuaded, will convince Your
Lordship of this; I tremble lest the Conviction should arrive too late to prevent
t he consequences which I deprecate.-

Tu conclude my Lord, I most earnestly recommend not only as expedieni,
but necessary for the preservation of the Connexion between this Country and
Upper Canada:-First, rhat His Majesty's Imperial Government should at once
adopt the final determination, that the Provincial Government as far as respects
Lte internal Affairs of the P3rovince, should be conducted by the Lieutenant
Governor, with the Advice and Assistance of the Executive Council, acting as
a Provincial Cabinet;-And that the saine Principle on whici His Majesty's
Cabinet in this Country is composed, should be applied and acted upon in the
formation, continuance, in omlce and removal, of such local Provincial Cabinet:-
Seeondly that this Hesolstion of Lthe Home Governmnent should he inserted in
thi shape of a Speeific Clause in the general Royal Instructions for the Govern-
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ment of the Province, and forrnally communicated to both houses of the Pro-
vincial Parliaient; And Thirdly-That Sir Francis Hlead should be recalled,
and a Successor appointed who shall have been practically acquainted with the
working of the Machin5ery of a free Representative Government..-

I have now stated to Your Lordship, brielly my views and opinions, and I iam
ready to afford any further explanations that Your Lordhip imay desire, I rnay
of course be mistaken in bot.h, but I assure Your Lordship that I an in rny
own mnind inosti firnly persuaded, that unless the course above recomnended is
p>ropnitly adopted, and pursued, it will be wholly out of the power of tie Motiher
Country to preserve tie affections of the Upper Canadian People, although she
rnay of course for a tiime continue to retain theni in subjection to lier Authority.-

I have the lionor to be,
My Lord,

Your Lordship's Most obedient
humble Servant.,

RightHonble. of(Signed) ROUT. BALDWIN.

Lord Glenielg
1-lis Majesty's Principal Secy of

State for the Colonies
&c. &c. &c.

XCIII

LORD JOHN RUSSELL'S TEN RESOLUTIONS, MARCH G, 1837

[Trans.: lansard: (3rd series) vol. xxxvi, p. 1303.]
1. That since the 31st day of October, in (lhe year 1832, no provision lias

been mnade by the Legislature of the province of Lower Canada, for defrayinîg
the charges of the administration of justice, and for the support of the civil
government, within the said province, and that there will, on the 101h day of
April now next ensuing, be required for defraying in full the charges aforesaid
to (tiat day, the sumn of £142,160. 14s. Gd.

2. That at a Session of the Legislature of Lower Canada, holden at the city
of Quebec, in it said province, in the monthis of Septenber and October, 1836,
the Governor of 1.he said province, in complian*c with his Majesty's connands,
recomnended to f.he attention of the flouse of Asseiibly thereof, the estimnates
for the current year, and also the accounts, showing the arrears due in respect
of the civil goverrinment, and signified to the said House his Majesty's confidence
that ,hey would accede to the application which lie had been cominanded to
renew, for payinent of the arrears due on account of the public service, and for
the funds necessary to carry on the civil governnent of the province.

3. That the said House 0f Assenibly, on the 3d day of October, 1836, by an
address (o the Governor of the said province, declined to vote a supply for tlie
purposes aforesaid, and by the said address, after referring to a former address
of the said flouse (o the Governor of the said province, declared that, the said
louse persisted, anongst othier things, in the demand of an elective Legislative

Council, and in demanding the repeal of a certain Act passed by the P)arliament
of the United Kingdom in favour of the North Aimerican Land Company; aid
by he said address, the said Hlouse of Assemtbly further adverted to the demand
made by that House of the free exercise of its control over ail the branches of
the Executive Governmnent; and by the said address, the said H ouse of Assembly
further declared, (liat it was incumbent on thein, in the present conjunct.ure, to
adjourn their deliberations until his Majesty's Government should, by its acts,
especially by rendering the second branch of the Legislature conformable to
the wislies and wants of the people, have conmenced the great work of justice
and reform, and created a confidence, which alone could crown it with success.

4. That in the existing stiate of Lower Canada, it. is unadvisable to make tie
Legislative Council of that province an elective body; but tluat it is expedient
that menasures be adopted for securing to that branch of the Legislature a greater
degree of public confidence.

5. That while it is expedient to improve the coniposilion of te Executive
Council in Lower Canada, it is uinadvisable to subject it to the responsibility
demanded by the 1-ouse of Assembly of that province.
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C. That, the legal title of the North Anierican Land Company to the land

lioldeli by the said Company, by virtue of a grant froin his Majesty, under the
public seal of the said province, and to the privileges conferred on the said coi-
piny by the Act for that purpose made, in the fourth year of his Majesty's reign,
otudht to be maintained inviolate.

7. That it is expedient, that so soon as provisions shall have been made by
law, to be passed by the Legislature of the said province of Lower Canada, for
the discharge of lands therein from feudal dues and services, and for removing
auiv doubts as to the incidents of the tenure of land in free and common soccage
in the said province, a certain Act made and passed in the sixth year of the reign
or lis late Majesty King George IV., commonly cahed "The Canada Tenures
Act," and so much of another Act passed in the third year of his said late
Majesty's reign, commonly called "The Canada Trade Act," as relates to the
te.nures of land in the said province, should be repealed, saving nevertheless to
ail persons all rights in them vested under or by virtue of the said recited Acts.

8. That for defraying the arrears due on iccount of the established and
customary charges of the administration of justice, and of the civil government
of the said province, it is expedient, that after applying for that purpose such
balance as shall, on the said 10th day of April, 1837, be in the hands of the
Heeeiver-General of the said province, arising from his Majesty's hereditary,
territorial, and casual revenue, the Governor of the said province be empowered
to issue fron and out of any other part of his Majesty's revenues, in the hands
of the Receiver-General of the said province, such further suins as shall be neces-
sary L, effect the paynment of the before-mentioned sum of £142,160. 14s. 6d.

9. That it is expedient that his Majesty be authorised to place at the disposaI
of thew Legislature of the said province, the net, proceeds of his Majesty's heredi-
tary, territorial, and casual revenue arising within the same, in case the said
L egislature shall sec fit to grant to his Majesty a civil list for defraying the
iteessary charges of the administration of justice, and for the maintenance and

unavoidable expenses of certain of the principal ollicers of the civil government
of t.he said provinces.

10. That great inconvenience lias been sustained by his Majesty's subjects
inhîaîiting the provinces of Lower Canada and Upper Canada, from the want of
sone adequate neans for regulating and adjusting questions respecting the trade
aund cominierce of the said provinces, and divers otlier questions, wherein the
said provinces have a common interest; and it is expedient that the Legislature
of tie said provinces respectively be authorised to make provision for the joint
regulation and adjustment of suchi their common interest.

XCIV

ADDIRESS OF ASSEMBLY OF LOWER CANADA, AUGUST, 18371

[Trans.: Christie, op. cil.]
May it please Your Excellency.

We, lHer Majesty's faithful and loyal subjects, the Commons of Lower Canada
in Provincial Parliament assembled, humbly thank your Excellency for your
Speech froi the Throne at the opening of the present session. We assure your
Excellency that at whatever season we may be called upon to perform the duties
entrusted to us by the people of the Province, no personal inconvenience wili
prevent our labouring, as our flrst and most important occupation, to ensure
Mhe liberties and lappiness of our fellow subjects,-to remove the evils which
have pressed, and still continue in a more aggravated for to press upon them,
and to protect them against the system whichli has corrupted the Provincial
Government, and lias been sufficiently powerful not only to cause the Mother
Country to refuse all justice to the people with regard to their demands and ours
for the improvement of their political institutions, and for the reform of abuses,
but to urge on the highest metropolitan authorities from whom we looked for
justice and protection, to acts of violence, to a violation of the most sacred and
best established rights of the Canadian people and of this Legislature, and to the
destruction of the very foundations of Government. We are, then bound by our
duty, frankly to declare to your Excellency, under the solemn circuistances in

I This addrms W the rely tu Gosford's speech in whleh ie outliied the ten resolutions (No. XCIII).
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which we are placed, and after full and calm deliberation, that since the time
when we were last called to meet in Provincial Parliament, we have seen in the
conduct and proceedings of the Metropolitan Government, and of the Colonial
Administration towards this country, nothing which could re-establish in the
people the confidence and affection which the long and fatal experience of the
past has almost destroyed; but that, on the contrary, every recent event has
tended to efface what remained of these feelings, and to consolidate, in opposition
to the liberties, interests and wishes of the people, the Colonial Oligarchy factiously
combined against them, and the hitherto unbridled and uncontrolled sway of the
Colonial Ministers in Downing Street.

The avowal which it has pleased your Excellency to make to us, that the
disposition of the authorities and of Parliament with regard to us, and the
oppressive and unconstitutional measures which have been the result, are the
consequences of the recommendations made by certain pretended authorities
known by the name of the Royal Commissioners, has convinced us of the correct-
ness of the opinions we have hitherto expressed with regard to this Commission
which, constituted and acting under no law, and without regard to law, and bound
beforehand by its instructions to the partial views and narrow policy of the British
Ministry in the government of the colonies, could not possibly co-operate in
doing justice to the inhabitants of this Province, and in establishing their in-
stitutions, their liberties and their prospects for the future, on the solid basis of
their wishes and their wants, as well as on the principles of the constitution. We
were therefore in nowise astonished at discovering in the productions of this
pretended commission nothing but preconceived opinions, prejudices at variance
with its mission and its duty, ideas of government founded on data utterly
foreign to the country, or at finding it fomenting divisions and national distinc-
tions, forgetful of constitutional principles, calumniating the provincial repre-
sentation, and practising deception towards this House and towards the people.
We are bound especially to notice in the reports in question one essential and
paramount contradiction which pervades every part of them, and forms their
essence. It is, that, while they admit the reality of the greater portion of the
abuses and grievances of which we have complained, the Commisionsers do not
recommend their removal and the destruction of the causes which have produced
them, but an act of aggression against this House which has denounced them,
and the absolute destruction of the representative government in the Province,
by the illegal and violent spoliation of the public moneys of the people, by the
Ministers or by the Parliament; whereas it was the duty of the Commission and
of the Mother Country to assist this House in the entire removal of these evils,
and in rendering their recurrence impossible, by constituting the second branch
of the Legislature by means of the elective principle,-by repealing all laws and
privileges unjustly obtained, and by ensuring the exercise of the powers and
legitimate control of this House over the internal affairs of the Province, and over
all matters relative to its territory and the wants of its inhabitants, and more
especially over the public revenue raised therein.

These remarks will render unnecessary a portion of those which we might have
been led to make on the series of resolutions spoken of by your Excellency,
and which being proposed by Lord John Russell, one of the Ministers of the
Crown, were adopted by the two Houses of the Parliament of the United King-
dom.' We perceive in this measure on the one hand, a formal and total-refusal
of the reforms and improvements demanded by this House, and by the people,
and on the other, an abuse of the powers of Parliament, for the purpose of destroy-
ing the laws and constitution of this Province by force, violating with regard to
us the most sacred and solemn engagements, and of thereby establishing irre-
mediably on the ruins of our liberties, and in place of the legitimate, efficient and
constitutional control which this flouse, and the people through it, have a right
to exercise over all the branches of the Executive Government, corruption and
intrigue, the pillage of the revenue, and the self-appropriation of the best
resources of the country by the colonial functionaries and their dependents, the
domination and ascendancy of the few, and the oppression and servitude of the
mass of the inhabitants of this Province, without distinction of class or of origin.

It is our duty, therefore, to tell the Mother Country, that if she carries the spirit
of these resolutions into effect in the Government of British America, and of this
Province in particular, her supremacy therein will no longer depend upon the

' See No. XCIII.
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feelings of affection, of duty and of mutual interest which would best secure it,
but on physical and material force, an element dangerous to the governing party,
at the same time that it subjects the governed to a degree of uncertainty as to
their future existence and their dearest interests, which is scarcely to. be found
inder the most absolute governments of civilized Europe. And we had humblv
believed it impossible that this state of permanent jeopardy, of hatred and of
division, could be wittingly perpetrated by England on the American continent;
and that the liberty and welfare of every portion of the Empire were too dear
to the independent body of the English people to allow them to prefer maintain-
ing, in favour of the functionaries accused by the people of this Province, the
svstei which has hitherto been its bane.

If, even before the opening of the present session, we had been undeceived in
this fond hope by public report, if we had little expectation that a sudden change
in the councils of the Empire should place us at once in possession of the benefit.s
of the constitutive reforms which we had declared to be essential, and such as
would alone be sufficient, it was still natural that we should most anxiously look
forward to our being called together in Parliament, because it was to be supposed,
at least, that most important reforms had been effected in the administration
of the Government, and that others were speedily to follow them: We have
lea:rned with fresh regret from your Excellency's speech, that no such reform
hnis been effected, or will be so at any near and determinnate period: notwith-
standing the so often repeated pledges of the Government. Your Excellency has
been pleased to allude distantly to the improvement of the personal composition
of the Legislative and Executive Councils of this Province. With. regard to the
Executive Council, we shall here forbear any painful reflections on the un-
modified existence of that body, after it had been so solemnly repudiated by
your Excellency in the name of the Crown, and on its co-operation with the other
portions of the Provincial Executive in a system of premeditated coercion to
effect the overthrow of the laws and constitution, of incrimination, persecution-,
and arbitrary removals from office, directed against the mass of the people who
remain faithful to the true principles of the British Constitution, and who have
manifested their attachment to their assailed liberties. We further represent,
thîat the present Executive, having, instead of performing its promises of justice
and the removal of abuses and grievances, entered upon the dangerous and slip-
pery path which has been the ruin of preceding administrations, and hîavincr
itterly alienated from it the affection of an important portion of those of Her
MNajesty's subjects most devoted to the liberty and welfare of the country, in
order to bestow its confidence and that of the Government partially, on those
only who flatter it, no longer possesses in the person of its Chief or in those of
its other members the capability of effecting the reforms indispensably necessary
as preliminaries to any arrangement between the Government of the Mother
Country and the colony, in a just, equitable, and impartial manner, adapted to
satisfy this House and the people, and more especially to ensure between the
several branches of the Legislature that co-operation and that uniformity of
general views which we persist in believing to be absolutely requisite. We should
have hoped that as a pledge of the security of the Government, the Legislative
Council would have been so remodelled as to enable us to ascertain up to what
point it had been rendered capable of legislating conformably with the wishes
and wants of the people, and to act according to the conclusion to which we might
have come on this important subject. This essential reform having been omitted,
we are bound to declare that our duty towards the people by whom we are sent
here, irnperiously requires us to follow, under existing circumstances, the course
adopted by us in our Address of the thirteenth September, one thousand eight
hundred and thirty-six; we therefore persist therein, as well as in all the declara-
tions and demands therein contained.

The reforins which your Excellency announces as having been delayed, will,
nevertheless, if effected, in a spirit of justice and harmony, become a powerful
motive with us for examining whether the Legislative Council in its present form
of constitution, could even for a time co-operate with us in a system of Legis-
hation conformably to the interests of the people, and of thereby ascertaining
whether it shall have been so remodelled as to induce us to manifest confidence
in lier Majesty's Government.

In our efforts to remove the evils which have pressed upon our country, we
have had recourse to none but constitutional means, founded on the most
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approved and best recognized principles. We have it so much at heart, to see
the Government once more deserve the public confidence, that to assist it in
attaining that confidence we should recoil before no sacrifice but that of the
liberties or of the honor of the people. We have given proof of this disposition,
even of late, whenever we have been able to entertain a hope that we were
thereby aiding to advance the prosperity of the country. But we declare, that
in the present conjuncture we have not been able to derive from your Excellency's
speech, or from any other source, any motive for departing even momentarily
from our determination to withhold the supplies until the grievances of the
country are redressed.

Your Excellency acknowledges that the chief object for which we are now
convened is to afford us an opportunity by granting the supplies, of preventing
their being violently taken under an Act of the Imperial Parliament founded on
resolutions already adopted. In the absence of any other motive for thus recur-
ring to our authority, than the tardy consideration of the character of those
resolutions as well as of the act of which they might form the basis, Hier Majesty's
Government might, we humbly conceive, have recollected that those resolutions
are not our work, that we had already fully deliberated on the demand made to
us by your Excellency, and that while we have not before us any act, or even
any hope which can promise a mitigation of the evils under which the people
are suffering, we should not be justifiable in placing in the hands of hostile powers
the means of aggravating and perpetuating those evils.

There could exist, then, no considerations but such as miglit be dictated by
a servile fear foreign to our mandate and derogatory to the character of the people,
to induce us to be wanting to do our duty in the present instance, by ratifying
the violation of the rights of our constituents, and of this House, by the British
authorities, and by taking on ourselves the responsibility for the consequences
which might result from it. We leave this responsibility to those who have
assumed it, and strong in the justice of our cause, we rely, as we have heretofore
done, on Providence, on the public and private virtues of all classes of the people,
on their constancy, their perseverance, and their attachment to the principles
of order and liberty which, following their example, we have unceasingly striven
to maintain.

In thus expressing our wish that a commencement of reform had tended i.o
re-establish confidence, we cannot have been misunderstood as to the motives
which actuate us. We repeat, nevertheless, that we shall regard all administra-
tive measures whatsoever as insufficient permanently and effectively to ensure
the peace, security and happiness of the Province; and that the essential and
constitutive reforms which we have demanded, and especially the application
of the elective principle to the Legislative Council, the repeal of al undue privi-
leges and monopolies, and of injurious laws passed in England, the free exercise
of the rights and privileges of this legislature and of this HoJuse in particular,
and the establishment of a popular and responsible government, are the only
means by which the advantages herein before mentioned can be ensured, or the
political connexion with Great Britain rendered beneficial to the people of
Canada.

It is, therefore, our ardent wish that the resolutions adopted by the two Houses
of Parliament may be rescinded, as attacking the rights and liberties of this
Province, as being of a nature to perpetuate bad Government, corruption and
abuse of power therein, and as rendering more just and legitimate the disaffection
and opposition of the people. If this return by the Government of the Mother
Country to what we consider its duty towards this colony, should take place
under the Reign of lier Most Gracious Majesty Queen Victoria, we are unable
to express to your Excellency how warmly we should congratulate ourselves
on having persevered in claiming justice for the people, notwithstanding the
peculiar obstacles and difficulties which have tended to deter us.

The special and local subjects pointed out by your excellency, and in particular
the advances of public money made to relieve the distress in certain parts of
the Province, and for other purposes, will form the subject of our deliberations
as soon as circumstances will permit, and wlhenever we shall be no longer pre-
vented from considering them.
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XCV

ADDRESS OF THE CONSTITUTIONAL ASSOCIATION OF THE
CITY OF MONTREAL TO THE INHABITANTS OF THE

SISTER COLONIES, 13 DEC. 1837

[Trans.: Christie, op. cil.]

When sedition and rebellion have boldly proclaimed themselves, in the most
popiulous and prosperous portions of this once contented and apparently loyal
Province, and when anarchy and confusion have set the laws at defiance, and
outraged the harmony and quiet of social life, the question naturally arises, to
what circumstances of oppression, or to what unredressed grievances such a
calamitous state of things is to be ascribed.

The Constitutional Association of this city has undertaken the important
duty of answering the enquiry, and of explaining to the inhabitants of our
Sister Colonies, as succinctly as the nature of the subject will admit, the real
cause of the discontent which has called into being the active disturbances at
present, most unhappily, and at the same time most unjustifiably, existing in
Lower Canada.

At the conquest of the Province of Quebec by the British arms, the greater
proportion of its inhabitants chose to remain in the Province, trusting to the
generosity of their conquerors, rather than to return to the country of their
ancestors; they became British subjects by the mere fact of their provincial
residence, and subsequent civil and political benefactions conferred upon them,
(emfonstrated their well-placed trust in the generosity of the British Government.

The full exercise of their religious worship, the complete enjoyment of their
ancient civil laws, and the undisturbed use of their native language, were among
the number of civil and social privileges, guaranteed to them; and political
privileges, of equal extent to those enjoyed by the British provincial inhabitants,
were, in addition, subsequently bestowed upon them.

The uncongeniality of the French laws as a system of provincial civil juris-
prudence, with the spirit and feelings of British settlers, and their expressed desire
for a change from the petty tyranny of a Governor and Council to the freedom
of a Representative Provincial Government-procured still greater advantage
for the French Canadians. In the year 1791, the division of the Province of
Quebec into the two separate Provinces of Lower Canada and Upper Canada,
was carried into effect, and a Constitution, essentially similar to that of the Parent
State, was conferred upon each, whilst, at the same time, universal suffrage, was,
ini effect, granted to their inhabitants.

It was conceived that this measure, by which one division should consist,
as much as possible, of those who were well inclined to the English laws, and the
other, of those who were attached to the French laws, was best adapted to put
an end to all disputes of a legal sort-to reconcile the jarring interests and
opposite views of the provincial inhabitants-to prevent a great degree of ani-
inosity and confusion, from their rooted opposition of interests and to obviate
dissatisfaction from a great ascendancy of one party over another in a united
Legislature.

Two objections to the measure were, however, neglected by the Minister of
the day, that it fostered a population of foreigners in a British colony, and that
it contained no provision, whereby the inhabitants of the British Islands should
be totally excluded from settling themselves in Lower Canada.

The experience of fi!ty years of separation between the Provinces, and the
present insurrectionary and seditious spirit exhibited in Lower Canada, plainly
show how far the advantageous results anticipated from that impolitie and un-
desired measure have been realized.

The possession of the right of almost universal suffrage, and of a numerical
popular majority of the provincial constituency, gave the complete command
of the Representative branch of the Legislature to the French Canadians, who
soon exhibited a perfect knowledge of their advantage, and of that exclusive
spirit which has since invariably actuated all their proceedings, and grown into

i frm determination to accomplish their final purposes of the destruction of the
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interests and riglits of the provincial inhabitants of British and Irish origin, and
of the provincial connexion subsisting with the Parent State.

A cursory examination of the composition of the House of Assembly, from its
establishment, will shew that, with scarcely an exception, no individual of British
or Irish origin has been returned to serve as a member of that body by a French
Canadian majority, unless as a pledged supporter of French Canadian principles;
with scarcely an exception, no provincial law has been passed, how much soever
required for the support of the interests or the protection of the rights of the
inhabitants of British and Irish origin, and that even these legal exceptions
were invariably of a temporary nature, and subject to the capricious pleasure of
French Canadian majorities. The spirit of the legislation of that body will shew
that its temporary character was adopted to render the Province the more com-
pletely subject to their control, or to enable them the more easily to take ad-
vantage of their expected predominance, for the abrogation of those very tern-
porary laws which they had been constrained to pass. The political principles
of that body will shew a fixed opposition to British interests, not only in their
aversion to or rejection of every measure, which would tend to the introduction
of capital and of a British population into the Province, as, for example, an
effectual systen for the registration of mortgages, and an abrogation of the feudal
tenure; but also in their positive introduction and adoption of every measure
likely to tend to the privation of British and Irish rights, or to the destruction
of British and Irish interests, such as the existing county division of the Province,
by which the British and Irish constituency in the seigniories bas been completely
swamped in the greater numbers of the French Canadians, and their defeated
attempt to deprive their fellow-subjects of British and Irish origin in the cities,
tenants of leasehold property in copartnership, from a right of voting for Men-
bers of the Assembly. The claim of that body, for the sole management and
disposal of the whole revenue of the Province, has constantly had in view the
attraction into their own hands of the entire provincial authority, and the sub-
jection of the Executive Government to their arbitrary will. From their first
insidious attempt in 1795, to obtain the repeal of the permanent appropriation
contained in the Act of 1774, for the support of the civil government and the
administration of justice, thereby to subject the Executive Government to their
good pleasure, for any further support than the pittance they then agreed to
allow, through the whole course of the financial difficulties, which they have never
allowed to slumber, by means of their annual supply bills, their difficulties as to
the items of that supply, their resolution in 1822 not to grant permanent supplies,
or supplies during the Sovereign's life, their delegations to England in 1828, and
the whole category of their agitation upon the subject, down to the year 1831,
when the full accomplishment of their long sought desires was obtained from the
good faith of the British Government, by the repeal of the permanent appro-
priations; their first, last, great object was to obtain possession of the provincial
revenues, well knowing that by this means the Government would be cast into
their hands. Finally, the detail of the grievances of this body, as representing
the opinions of their constituency, the so called great mass of the population,
completes the evidence of their exclusive interests: in them will be found, the
abrogation of the Charter granted to the British American Land Company, by
means of which the Assembly souglit to assume the management of the waste
lands in the townships, and thereby to prevent the settlement therein of a British
and Irish population; the repeal of the Tenures Act, by which a commutation
of seigniorial tenure may be effected, from their apprehension of its leading to
the introduction into the Province of British capital; their indisposition to
encourage the settlement of the townships of this Province, because they are
principally inhabited by a British, Irish and American population; their un-
willingness to co-operate with Upper Canada, in the extensive improvements in
progress in that Province, by which its settlement and prosperity might be aug-
mented, and like advantages might thereby accrue to the British and Irish
inhabitants of Lower Canada; and their pertinacious endeavours to render the
Legislative Council elective, because in it alone were to be found the means of
opposing their exclusive pretensions, and of protecting British interests. The
history of the House of Assembly in its composition, its legislation, its spirit, and
political principle, fully establishes the aim which its members have constantly
kept in view, the aggrandizement of the population of French and the oppression
of that of British origin.
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The recorded testimony of a French Canadian leader, and one of the delegates

to England, in 1828, to represent the grievances of his fellow-countrymen, and
since that time, their paid agent for similar purposes, corroborates the views
taken by the Constitutional Association; he declared, in his examination before
the Canada Committee of the H1ouse of Commons, in 1828, that "the establish-
mient of the English law as applicable to property held in the townships on the
f enure of free and common soccage would be an infringement of the rights belong-
ing to the French Canadians, if not done by the Legislature of Lower Canada;
fhat the French laws should be allowed to continue ail over the country; that
facilities should have been given to the French Canadians to settle in the Town-
-hips; that the means of going there should have been given to them; that a
svtem of education, according to the notions and ideas of the French Canadians,
should have been followed; that the desire of the French Canadians must
rcessarily be to keep up their own institutions, and to preserve their laws in
every part of the country; that the Legislative Council should be composed of
nen who would side with the mass of the people, and, in effecting this latter

arrangement, that its natural effect would be to secure the means of extending
Lte French laws and the French Canadian system over Lower Canada."

In the full and complete security of their persons and property, in the free
and unrestricted enjoyment of their religious worship, their ancient civil laws,
their native and beloved language, and of an equality of rights and privileges in
t he provincial representative government with their fellow-subjects of British
and Irish origin, in possession, rnoreover of a numerical popular majority, the
French Canadians could have no sympathies in common with the people of
another race and speaking another language, no inducement to divest themselves
of prejudices dear to thema alike from the associations of country and the recollec-
tions of life, or to abandon habits and customs which they cherished and to
which they were firmly attached, for the questionable advantages to be obtained
frorn assimilation with strangers, whom they were taught to disregard; and the
natural consequence has been, that, in proportion as the French Canadian
population has increased, these evils have likewise increased, until the repugnance
to British interest and British connexion has finally assumed the form of open
and declared rebellion.

The French Canadian population were thus not only nationally inclined to
mark their active opposition to their fellow-subjects of British and Irish origin,
bit they have been taught to consider them as strangers and trespassers upon
their soil; they have been taught to feel towards them none of those kindly
sympathies which unite together subjects of the same country and possessors
of the same rights; they have in fine been taught to believe themselves oppressed
by their fellow-subjects of British and Irish origin, and to imagine that they
possessed the power of expelling their oppressors. Overlooking moral feebleness
in physical capability, desperate men made an open livelihood by influencing the
population of French origin to acts of violence; missionaries of insurrection, by
their own example, ostentatiously shewed to then the manner of setting the
laws at defiance; and individuals loaded with every species of personal contempt,
aggravated a local pressure into popular tumult, or embittered an unimportant
grievance into bloodshed. In all cases, the object was attained, active discontent
was introduced into the passive population, and noon day meetings gradually
ripened into sedition and rebellion.

It is this exclusive French Canadian spirit alone which has given rise to ail
the discontent existing in this Province, it is this which has in fact made the
question one of national origin and not of political party, in it is to be discovered
the source of all the disturbances which have brought sedition and rebellion
in their train, and in it alone is to be found a full and complete answer to the
enquiry, to what causes the present unhappy condition of this Province is to be
ascribed.

This conclusion is borne out, by the text-book of the complaints of the French
Canadian Representatives, adopted in 1834, the famous ninety-two Resolutions
of the House of Assembly,l in which will be found a detail of grievances and abuses
which that body knew to be either altogether redressed, or in active course of
heing so; reference is therein principally had to those which have been alluded
to: the introduction of the elective principle into the composition of the Legisla-
tive Council, the abrogation of the Tenure Act, and the disposai of the whole
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revenue of the Province; the two former have been most wisely refused, the
latter as unwisely granted. By their admission, therefore, no real oppression
exists in the Province, and no real grievance, consistent with the preservation
of British supremacy, remains unredressed.

The French Canadian leaders have endeavoured to excite the sympathy of
the citizens of the United States, and of the professed republicans in Upper
Canada, in behalf of themselves and their fellow-countrymen, by constantly
appealing to their assistance for the support of popular institutions and popular
rights,- as if their real views were republican, and as if that form of government
were favoured by the French Canadian population. It is sufficient to meet this
fallacious inference with a direct denial, as being contrary to fact, and to the
habits, feelings and customs of that population, and as being altogether dis-
proved by the evident principle of all the measures which have been proposed
or approved by the French Canadian population, or its Representatives in Pro-
vincial Parliament assembled. These plainly shew that their views did not extend
beyond the means of securing their own exclusive designs and intentions.

Although hitherto the voice of supplication in favour 6f British and lrish
provincial grievances has been unheeded, amidst the clamours of an insurrec-
tionary faction, these loyal subjects still confidently trust in the magnanimity
of the Mother Country, and still anticipate from her justice, an entire redress of
tlieir unmerited and patiently endured grievances.

It is in the midst of disorder and disturbance, that the Constitutional Associa-
tion of this city presumes to claim the sympathies of the inhabitants of the Sister
Colonies, and their assistance, if required, for the protection of the rights and
privileges of British subjects, and the maintenance of the connexion of the
Province vith the Mother Country.

PETER McGILL, Chairman,
Wbr. BADGLEY, Secretary.

Montreal, Dec. 13, 1837.

XCVI

AN ACT TO MAKE TEMPORARY PROVISION FOR THE
GOVERNMENT OF LOWER CANADA

(1 & 2 Victoria, c. 9.)
'10th February, 1838.

Whereas in the present state of the Province of Lower Canada the House of
Assembly of the said Province, constituted under the Act passed in the thirty-

31 Geo. mr, flrst year of his Majesty, King George the Third, intituled "An Act to repeal
cap. 3 certain parts of an Act passed in the fourteenth year of his Majesty's reign,

intituled 'An Act for making more effectual provision for the Government of
the Province of Quebec in North America,' and to make further provision for the
Government of the said Province," cannot be called together without serious
detriment to the interests of the said Province, by reason whereof the Govern-
ment of the said Province cannot be duly administered according to the provisions
of the said Act: And whereas it is expedient to make temporary provision for the
Government of Lower Canada, in order that Parliament may be enabled, after
mature deliberation, to make permanent arrangements for the Constitution and
Government of the said Province, upon such a basis as may best secure the rights
and liberties and promote the interests of all classes of her Majesty's subjects in
the said Province: Be it therefore enacted by the Queen's Most Excellent Majesty,
by and with the consent of the Lords Spiritual and Temporal, and Commons, in
this present Parliament assembled, and by the authority of the same, that from
the proclamation of this Act 1 in the said Province as hereinafter provided, until

The powers of the first day of November in the year one thousand eight hundred and forty, so
the prescint much of the said Act of the thirty-first year of King George the Third, and of anylegislature of

Lower cadna* other Act or Acts of Parliament, as constitutes or provides for the constitution
suspended. or calling of a Legislative Council or Legislative Assembly for the Province of

Lower Canada, as confers any powers or functions upon the said Legislative
Council and Legislative Assembly, or either of those bodies, shall cease and be
of no force.

1 This act was proclained on March 29, 1838, in the Quebec Gazette.
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11. And be it enacted that it shall be lawful for her Majesty, by any commission Ber M!ajesty

or commissions to be from time to time issued under the Great Seal of the United may appoint a
Kingdom, or by any instructions under ber Majesty's signet or sign manual, and special CouncillÇindomfor the affaira

withî the advice of lier Privy Council, to constitute a special Council 1 for the of LowerCanada.
affa irs of Lower Canada, and for that purpose to appoint or authorize the
Governor of the Province of Lower Canada to appoint such and so many special
Councillors as to her Majesty shall seem meet, and to make such provision as to
hier lajesty shall seem meet for the removal, suspension, or resignation of all
or any sucli Councillors: Provided always that no member of the said special M3embers of
Coincil shall be permitted to sit or vote therein until he shall have taken and the Council to
subscribed before the Governor of the Province of Lower Canada, or before some take an Oath.

1)erson authorized by the said Governor to administer such Oath, the same Oath
whiich is now required to be taken by the members of the Legislative Council and
Assemnbly before sitting or voting therein respectively.

III. And be it enacted that from and after such proclamation as aforesaid, The Governor
and until the first day of November in the year one thousand eight hundred and Council
and forty, it shall be lawful for the Governor of the Province of Lower Canada, ar flinaws
with the advice and consent of the majority of the said Councillors present at for the Govern-
a meeting or meetings to be for that purpose from time to time convened by the ment of Lower

C Canada.Governor of the said Province, to make such laws or ordinances for the peace,
welfare, and good Government of the said Province of Lower Canada as the
Legislature of Lower Canada, as now constituted, is empowered to make; and
thtat hall laws or ordinances so made, subject to the provisions hereinafter con-
tained for disallowance thereof by lier Majesty, shall have the like force and effect
as laws passed before the passing of this Act by the Legislative Council and
Assembly of the said Province of Lower Canada, and assented to by lier Majesty,
or in lier Majesty's name by the Governor of the said Province: Provided always Such laws to be
that no such law or ordinance shall be made unless the same shall have been first proposed by the

proposed by the said Governor for adoption by the Council, nor unless the said Governor.

G-overnor and five at least of the said Councillors shall be actually present when
such law or ordinance shall be made: Provided also, that no law or ordinance imiting their
so made shall continue in force beyond the first day of November in the year duration.
one thousand eight hundred and forty-two, unless continued by competent
authority: Provided also, that it shall not be lawful by any such law or ordinance
to impose any tax, duty, rate, or impost, save only in so far as any tax, duty,
ra Le, or impost which at the passing of this Act is payable within the said Province Proviso as to
may be thereby continued: Provided also that it shall not be lawful, by any imposig taxes.
such law or ordinance, to alter in any respect the law now existing in the said
Province respecting the constitution or composition of the Legislative Assembly Laws or Or-
thereof, or respecting the right of any person to vote at the election of any mem- dinances not

to affect theber of the said Assembly, or respecting the qualifications of such voters, or existing laws
respecting the division of the said Province into counties, cities, and towns for respecting
the pirpose of such elections; nor shall it be lawful by any such law or ordinance rights of
to repeal, suspend, or alter any provision of any Act of the Parliament of Great election, etc.

Britain or of the Parliament of the United Kingdom, or of any Act of the Legisla-
turc of Lower Canada as now constituted, repealing or altering any such Act of
Parliament.

IV. Provided always, and be it enacted, that it shall not be lawful by any such No law,,etc.,
law or ordinance to appropriate any monies which now are or which shall here- to appropriate

the monies inafter be in the hands of the Receiver-General of the said Province of Lower band for repay-
Canada towards the repayment of any sum or sums of money which shall have ment of the
been issued out of the sum of one hundred and forty-two thousand one hundred sum of £142,160

uniesa onand sixty pounds, fourteen shillings, and sixpence, granted to her Majesty by ce"tificate of
an Act passed in the last session of Parliament for advances on account of charges Commissioners
for the administration of justice and of the Civil Government of the Province of Treasury; nor
of Lower Canada, unless upon a certificate from three or more of the Commis- texc aung ot
sioners of lier Majesty's Treasury, setting forth the several sums which shall appropriation
have been so advanced for any of the purposes aforesaid: Provided also, that, of 1832.
exclusive of any such repayment as aforesaid, no appropriation to be made by
any such law or ordinance of the monies aforesaid in respect of the public service
for any one year shall exceed the total amount of the sums appropriated by law
within the said Province for the public service thereof for the year one thousand
eight hundred and thirty-two.

1 In accordance with this provision, sir John Colborne appointed a special couneil.
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Laws or Or- V. And be it enacted that the Governor of the said Province is hereby required,

dinanices iay 1)y the frs
b disallowed first convenient opportunity, to transmit to one of her Majesty's Principal

by Her Majesty Seretaries of State an authentic copy of every law or ordinance made under the
in Council. authority of this Act; and that it shall be lawful, ut any time within two years

after such law or ordinance shall have been so received by such Secretary of
State, for her Majesty, ber heirs or successors, by her or their Order in Council,
to declare her or their disallowance of such law or ordinance; and that such dis-
aillowance, together with a certificate under the hand and Seal of such Secretary
of State, testifying the day on which such law or ordinance was received as afore-
said, being signified by such Governor by proclamation within the said Province,
shall make void and annul the same from and after the date of such signification.

This Act not to VI. And be it enacted that nothing herein contained shall be taken to affect
affect laws now or invalidate any law, statute or ordinance now in force within the said Province

im force, etc. of Lower Canada, or in any part thereof, except in so far as the same is repugnant
to this Act.

Proclamation VII. Arid be it enacted that this Act shall be proclaimed by the Governor
of thlis Act. of the said Province of Lower Canada within the said Province, and shall con-

mence and take effect within the said Province from the proclamation thereof.
The term VIII. And be it enacted, that for the purposes of this Act any person authorized

"Governor" to execute the commission of Governor of the Province of Lower Canada shall
defined. be taken to, be the Governor thereof.

Act may be IX. And be it enacted that this Act may bc altered or repealed by any Act
altered, etc. tu be passed in the present session of Parliament.

XCVII

REIORT OF SELECT COMMITTEE OF HOUSE OF ASSEMBLY,
UPPER CANADA, FEBRUARY 18381

[Trans.: Appendix Upper Canada House of Assenbly Journals, 1837-8,
pp. 257 ff.]

Ist. The first project deserving of notice, is the repeal of the Constitutional
Act,2 31 Geo. 3rd, so far as the same relates to Lower Canada, and (with some
-light variation as regards the imposition of duties and intercourse with Upper
Canada), a return to the provisions of the Act 3 14th Geo. 3rd, chap. 83.

The objections that thé inhabitants of Lower Canada, of French origin, might
raise to this change in their form of Government, ought not to be considered of
very great weight. In the first place, it is well known, that they violently opposed
the introduction of the representative system at the time it was adopted, as being
unsuited to their habits and opinions; in the same manner, and probably for the
same reasons, that they now oppose the introduction of Free and Common
Soccage, instead of the Feudal Tenure; and secondly, because they have abused
this invaluable privilege of British Subjects, and have employed the power it
gave them, to bring about revolt, and the entire overthrow of the Government.
If however our fellow Subjects of British descent, should seriously oppose them-
selves to this change, the question would then be, whether such modifications
iniglit not be introduced into the measure, as would gain their acquiescence.
Your Committee venture to suggest the following:-Let the number of Legisla-
live Councillors be considerably increased beyond the number authorized by the
14th Geo. 3rd: let these be taken in equal numbers from the inhabitants of
British, and Irish, and of French descent: and let the English language be the
only language used in legal and legislative proceedings.

' This report was drawn up after the failure of the Mackenzie rebellion, which it vividly describes as
being ended 'by the indignant frown of an insulted people'. The earlier part of the report, which covers
many pages of the Journals, traces the history of British Canada and lays all the trouble at the door of
the imperial government owing to a weak policy of 'concession' and 'conciliation'. The document i,
however, importantfor its suggestions towards the solution of Canadian difficulties, and those parts of it
in which these suggestions are made are printed in full. The most remarkable of them is the suggestion
for Canadian members in the British parliament. This suggestion had traditions behind it in Upper
Canada, as it was made to the under secretary of state in 1822 by John Beverley Robinson (Memoir on
Means to prornote the Joint Interests of the Mother Country and her North American Colonies, pp. 39 if.).
The whole tone of the document is characteristicaly 'anti-democratie', and reflects the régime of
sir Francis Head, for which high praise is forthcoming. At the same time there is severe criticism fQr
the colonial office. 2 No. LIV. a No. XXXI.
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In connection with this measure, let the boundary line between Upper and

Lower Canada be so altered, as to give to the Upper Province all the territory
lying on the south-west side of the River Ottawa, and of the Chambly Canal,
including the Island of Montreal; all of which should be governed according to
the Constitution now existing.

2nd. The next project deserving notice, is one of a more important and com-
plex character, viz.:-a Legislative union of all the North American Colonies.
Your Committee sec much in this measure to recommend it to favourable notice,
and as one of the most important advantages that would immediately result
fron it, is the establishment of "BRITIsu AscENDANCY," without any change
in the principles of the existing Constitution.

There can be no reason now for feeling any delicacy or hesitation in speaking
of visible and admitted facts, however ungracious or impolitic it miglit be to do
so, under different circumstances. The Canadians of French descent in Lower
Canada, are not loyal. The inhabitants of all the other North American Colonies,
are loyal: as are also those of British descent in Lower Canada;-and they are
so, not merely from the abstract sentiment of loyalty, or from interest, but
because they glory in being British subjects; they feel that the safety and
security of their lives and liberties depend on their repelling the encroachments
of Democracy, which they detest; and because they see and feel the superiority
tlhey have over the neighbouring Republic in being governed by British laws;
and they are convinced, that the stability of their institutions can be best secured,
by maintaining the connection with the Mother Country.

If, then, the whole of these Colonies were so far united as to be represented in
one Legislature, they would be enabled so to increase and distribute their
resources for the benefit of all, that the abundance and facilities of national
wealth would lead to and advance their common interest, and place them at once
on a level with many powerful nations; their attitude also would be such as to
constitute a salutary check on that system of self-government which placed in
the liands of an irresponsible multitude, who disclaim obedience to any law that
opposes their will, is now threatening in this Western hemisphere to overthrow
all those barriers that have hitherto been regarded as necessary to the security
of life, property, and that freedom which can only be called "glorious, when
restrained by law."

If this measure should be considered as the one to be preferred for a final
settlement of the Government of these extensive Colonies, the Imperial Parlia-
ient (through whose interposition alone it can be effected), should have its
attention drawn to the necessity of considering, whether it would not be desirable
to continue the Provincial Assemblies, with powers limited to the adoption
of laws for their local and domestic government, separate from the questions of
T[rade and Commerce, and such matters as must necessarily affect the interest of
alil the Colonies. Your Committee car. only say, that they entertain a decided
feeling in favor of retaining local Assemblies, and they urgently recommend the
expression of a similar opinion on the part of your Honorable House.

In connection with this point of inquiry, your Committee are strongly im-
pressed with the conviction, that no act of our beloved Queen would give to lier
loyal and devoted Subjects in this remote part of her Dominions, more grateful
evidence of Her Majesty's desire to perpetuate their allegiance, than incorpora ting
in lier Royal title, the distinct claim of Sovereignty oyer these Her Majesty's
extensive and valuable possessions. Such an act would, your Committee firmly
believe, have a powerful moral effect throughout this Continent, and serve more
plainly and distinctly to draw the line between those sound, substantial, and we
trust, enduring principleF, of Monarchy which may well boast their pre-eminence
over the hollow and ever-varying fancies, that spring from a Democracy that is
controlled by the un-English, unmanly, immoral and degrading system of vote
by ballot, and the pernicious influence of Universal Suffrage.

Your Committee will dismiss this part of the subject, with this one other
recommendation, viz.: that the title of the person who may henceforth be
appointed to the Government of these Colonies, should be that of "VICE-ROY"-
and that combined with integrity and talent, such as will at once command
confidence and respect, lie should always be possessed of high rank and distinc-
tion as a public man. There was a time when the Royal Dukes of the Kingdom
did not consider the appointment of Captain General of British North America
unworthy of their acceptance; it should be made the object of their ambition now.

A a
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3rd. Your Conmittee next proceed to the question of a union of the Provinces

of Upper and Lower Canada. Were it not that the inhabitants of Lower Canada
of British origin regard this project with much favor, and appear to consider
it as the best measure for relieving them from the oppression under which they
have long suffered from the conduct of the dominant faction in their House of
Assembly, your Committee would at once declare their unqualified dissent; but
we feel bound not to overlook or treat lightly any suggestion that offers a reason-
able hope of relieving our loyal fellow subjects from their political embarrass-
ments, which now, more than ever, claim our sympathy and consideration.
Indeed we feel that unless a change takes place in the Constitution and system
of Government in Lower Canada, it is next to impossible that cither that Province
or this can advance one step in improvement, and that those who desire to
continue to live under the British Crown will be driven to seek some other
place of residence.

If however the union should be that measure which the Imperial Parliament
may ultimately determine upon, care must be taken that British ascendancy is
securely established in both branches of the Legislature: upon no other terms
can the measure be sanctioned by this Province; and this should be most clearly
and positively stated to 1-er Majesty.

In what manner this ascendancy can be secured, your Corrmittee abstain
from offering any positive opinion. A variety of modes, however, may be sug-
gested, founded on a division of territory, and the tenure by which lands are held
in the two Provinces, and by restraining Freeholders in Lower Canada, holding
lands by conveyance, from voting, until their titles are registered, as in the Upper
Province. The introduction of the laws of England, and the use of the English
language in all Legislative and Judicial proceedings should also be insisted upon;
and lastly, it should be stipulated as a sine qua non on the part of this Province,
that the place selected for the seat of Government should be within its limits.

Your Committee are sensible that there are many serious difficulties in the
way of carrying the measure of the union into effect, in a satisfactory manner,
arising from difference of religion, laws, language and general habits, in the two
Provinces, but they believe these may be overcome, and general satisfaction in
the end attained, by rendering them truly British Colonies, by the gradual
influence of the changes necessary in the Institutions of Lower Canada, and the
more general diffusion of education among the inhabitants.

4th. The next measure which your Committee consider it necessary to remark
upon, is the annexation of the Island of Montreal to Upper Canada,' which though
last in their enumeration, they regard as far the most to be desired for the interests
of this Province, and as they believe, for the benefit of the great body of the people
in both Colonies.

With respect to the daim of right on the part of Upper Canada to a Seaport,
it may be fairly asserted, that no single argument or just reason can be urged
against it. The division of the Provinces of Upper and Lower Canada in 1791,
which left this Province without an independent outlet to the ocean, was un-
questionably a great political error, and has been the cause of dificulties and
dissentions between the two Colonies, that have led to much mischief and even
estrangement, that would not otherwise have happened. The motive for the
division, as bas been stated in a preceding part of this report, was a generous
regard for the feelings and prejudices of the inhabitants of Lower Canada, and
it is probable that as provisions had been made for the ultimate payment of the
expenses of the Civil Government of both Provinces, by the duties imposed by
the Act of 14 Geo. 3, chap. 88,2 that the question of revenue (alWays a delicate
and intricate one), did not appear likely to create the embarrassments that have
since occurred.

The period, however, has arrived, when the condition of both Provinces im-
peratively requires, that the error committed should be repaired, and with the
utmost possible promptness. Upper Canada has now attained a population of
450,000 souls, and its increase within the last few years has been such as clearly
to shew, that in a very short time it will number as many inhabitants as there
are now in the Lower Province; and that proceeding in a like ratio of increase, it
will soon outstrip the Sister Colony as greatly in population, as it already bas

This proposal was frequently made during the contests between the two provinces.
2 No. XXXII.



in commerce and general improvement. It will not be considered as an exag-
gerated statement to assert, that four-fifths of the exports at the Port of Quebec
are supplied by Upper Canada-that of the one thousand ships and vessels that
annually enter from sea, nine hundred at least are supplied with freight from this
Province-and that our products constitute the chief articles of remittance made
to the United Kingdom, in payment of the goods imported-and that of British
manufactures, by far the greater portion brought to these Colonies is consumed
and paid for by Upper Canada.

This statement of the comparative commerce of the two Provinces, founded
on data which your Committee believe to be incontrovertible, in itself proves,
tlhat iL is contrary to the plainest rules of justice, that all the Seaports through
vhîich this commerce flows, should be controlled by another Colony; but this
is not the only evil of which this Province has to complain. The Legislature of
Lower Canada has from time to time enacted laws and adopted regulations apply-
ing to the commerce of the Country, which have in effect greatly embarrassed
thle trade of this Province-such as imposing restraints in the export of its
lumber, flour, potash, &c.-and in some instances, by the levying of a direct
tax, as in the case of emigrants from the United Kingdom (since expired)-and
on lumber passing down the St. Lawrence. The assumption of these powers lias
been objected to, and on different occasions protested against, by the Legislature
of Upper Canada, as the unconstitutional exercise of power by one Colony to tax
the productions of another, especially as in the instances mentioned, where the
articles were merely in transitu to and from the Mother Country; these remon-
strances, liowever, have not been heeded by the Imperial Government, to whom
they were addressed, and the Legislature of Lower Canada having ceased to
exercise the functions for which it was created, redress from that quarter can
no longer be expected.

But. by far the most painful motive for respectfully but earnestly urging the
immediate concession of the claim of this Province to a 'Seaport, independent of
all other control, remains to be stated.

Upper Canada confiding in the supremacy of the Institutions of both Provinces,
and never supposing it possible that the state of anarchy into which Lower
Canada lias been thrown by the revolt of the disaffected there, and which so
seriously affects every branch of commerce and all the sources of wealth and
prosperity in both Provinces, could have occurred, did not hesitate to incur
a heavy debt for the accomplishment of internal improvements of vast magnitude
and corresponding value and advantage to the country generally, fully relying
on the continued increase of its revenue from imports at Quebec and Montreal,
as well as its own internal revenue, to discharge the interest upon the loans
contracted. It is now, however, sufliciently certain from the state of affairs in
Lower Canada, that revenue from that quarter must be greatly diminished; and
in consequence Upper Canada finds herself reduced to the inevitable necessity

- of resorting to direct taxation, for the purpose of maintaining its faith with the
puiblic, unless it can obtain without delay, the concession of a plain and un-
deniable right, namely, a Seaport at which as in all other countries, the means
of raising a revenue presents itself, free from the appearance of direct taxation,
and where such a discrimination in the selection of articles for the imposition of
duties can be made, as to cause whatever burdens may be created to fall on
parties best able to bear them.

Apart from the claim of right to a Seaport, which Upper Canada confidently
and earnestly urges, your Committee conceive that in granting it, no portion
of ler Majesty's subjects will have the slightest reason to complain of injustice.
It is not asked for purposes of oppression, or to despoil any party of any single
right that in equity belongs to them: on the contrary, every reflecting and dis-
passionate man must be ccnvinced, that by the annexation of the Island of
Montreal to Upper Canada, the ship navigation of the St. Lawrence would be
immediately completed to that place-that the improvement of the Ottawa,
and other great channels of commerce, would be forthwith undertaken and carried
into effect; and that in short one of the most effectual and certain measures for
restoring prosperity and contentment throughout the country, would be the
instant compliance with this claim.

Your Committee have no reason to doubt, indeed they have every reason to
believe, that at least a large majority of the British population, which the an-
nexation of Montreal and the country lying south west of the Ottawa and the
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Chainbly Canal, to Upper Canada, would bring within the influence of English
Laws and English Institutions, would rejoice at the change that would be effected
by the measure; and it therefore remains with the Imperial Parliament to
determine whether the entreaty of 450,000 loyal subjects in Upper Canada, to
have a plain and indisputable natural right conceded to them, and the corre-
sponding wishes of perhaps 50,000 of their fellow subjects of like character in
Lower Canada, should be refused or for a moment neglected, upon the single
ground (your Conmittee can imagine no other) that the measure would be dis-
pleasing to a body of persons not exceeding one twentieth of the number of those
who demand it-persons, too, who have grossly and ungratefully forfeited ail
claim to indulgence, and who have proved themselves unworthy of retaining
the ascendancy that has too long been intrusted to them.

Your Committee have not hesitated, in remarking upon this ail important
subject, to express themselves with firmness and decision-not doubting but
that our Gracious Sovereign and the Imperial Parliament vill not ascribe the
language they have employed to any factious or illiberal spirit, but to the single
desire, vith earnestness and sincerity, to point out the justice of their claim,
and to prove that they are asking that which they know and feel to be their due,
and which if withheld from them must be attended with the most disastrous
consequences to their future peace and prosperity, and greatly diminish the
value of these Provinces to the British Crown.

laving thus suggested their views upon the leading questions which they
believe require consideration, in the adoption of measures for the restoration of
these important Colonies, to a situation in which they may recover from the
disastrous effects of recent rebellion, your Committee will advert to a very few
points, not necessarily connected with either of the remedial measures remarked
upon, but which in their opinion, are of importance in themselves, as tending
to the strengthening and continuing of their connection with the Parent State.

Ist. In the first place, it must now be manifest, that whatever policy may be
adopted with respect to Lower Canada, whether by herself or in connection with
any other Colony, an adequate Civil List must be provided, for the maintenance
of the Civil Government, and the efficient administration of justice. Your
Committee indeed have little hesitation in saying, that the relinquishment by
the Crown of the power of paying its public servants, independently of an annual
vote of the Assembly, is one, and probably the chief cause to which the recent
rebellion in Lower Canada may be ascribed.

2nd. The granting of large sums of money upon the Address of the Assembly,
at the commencement of each Session of the Legislature in Lower Canada, and
which were asked for under the pretence that they were required to pay the
necessary contingencies for carrying on the business of the House, when in fact
it was well known that they were (at least to a large extent) to be employed in
paying salaries to members of the British Parliament, who did not hesitate to
prostitute the high station they occupied to the promulgation of slander and false-
hood against the local authorities, to gratify the malignant spirit of traitors-
was not only illegal and unconstitutional, but has, as is now too apparent, been
productive of the most pernicious consequences, in corrupting the moral feeling
of the people of that Province, and in giving encouragement to that spirit of
revoit, which has at length exhibited itself in open rebellion.

3rd. Your~Committee now beg leave to draw the attention of your Honorable
louse to a subject to which they attach very great importance, and which is

suggested in some degree by the observations contained in the preceding para-
graph, viz.-the representation of the North American Colonies in the House of
Commons, by Members chosen by t.hemselves. The concession of this important
point on the part of the Parent State, would, your Committee are convinced, be
attended with numerous and incalculable advantages. In the first place, it
would strengthen the link that now binds the loyal inhabitants of these Provinces
to the Mother Country, by giving to themn a share in the deliberations of the
Councils of the Kingdom-by rendering more distinct and obvious the common
interest that unites them, and by shewing that they are in reality a part of that
Great Empire in which yet centres the hopes of mankind, for the preservation and
protection of the civil and religious liberties of the world; their patriotic and
praiseworthy pride would be encouraged, and their station would be exalted in
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their own estimation, as well as in that of the British Nation. In the next place,
it would place within the reach of the Imperial Government and Parliament,
the best and most satisfactory means of obtaining information upon subjects
connected with the trade and general interests of these vast, valuable and power-
fui Colonies.

And among many other advantages that might be enumerated, it would
supersede all pretence for continuing the baneful and unconstitutional practice
of employing agents, by whatever faction might be uppermost in the Representa-
tive branch of the Assembly of the respective Colonies, and afford opportunities
for repelling the false and unauthorized statements of such Members of the
Ilouse of Commons, as might venture upon declaiming upon the character and
feelings of a people, who abhor their political sentiments, and whose notions of
Government are utterly at variance with those entertained by unauthorized and
ignorant intermeddlers in their affairs.

Should this suggestion be adopted by your Honorable louse, and at your
desire, by the Imperial Parliament-as your Committee earnestly hope it inay;
they offer it as their opinion, that the representation of the Colonies shoild be
liinited to two from each of the Provinces of Upper and Lower Canada, Nova
Scotia, and New Brunswick, and one from each of the Islands of Newfoundlauid
and Cape Breton-that they should be elected in joint Assembly by the Legisia-
tive Councils and Houses of Assembly of each Colony, at the commencement
of every new Assembly, and continue Members for six months after the dissolu-
tion of the Assembly of the Colony for which they were elected.

4th. The next suggestion to which your Committe beg to draw the attention
of your Honorable Huse, is the necessity (now too painfully obvious) of keeping
up a respectable military force within both Provinces.

5th. Your Committee feel that the duty that has been assigned to them by
your Honorable House, would be imperfectly performed if they omitted notice
of the inefficiency imputed by a large class of the most intelligent of our fellow
subjects, to that department of Her Majesty's Government in England, to which
the administration of the affairs of the Colonies are entrusted. In the observa-
tions your Committee may offer on this head of their inquiry, they cannot too
distinctly disclaim any design to place on record a word or sentiment, that is not
dictated by the single feeling of patriotism, and in that light they have no doubt
vour 1-lonourable 1-ouse will receive their opinions, and if adopted, transmit
them to our Sovereign.

IL appears to your Committee, that one of the chief causes of dissatisfaction
with the administration of Colonial affairs, arises from the frequent changes in
the Office of Secretary of State, to whom the Colonial Department is entrusted.
Since the time the late Lord Bathurst retired from that charge, in 1827, your
Committee believe there has been not less than eight Colonial Ministers, and
tlat the policy of each successive Statesman has been more or less marked by a
difference from that of his predecessor. This frequency of change in itself, almost
inevitably entails two evils. First-An imperfect knowledge of the affairs of the
Colonies, on the part of the Chief Secretary, and the consequent necessity of
submitting the direction of important details to the subordinate Officers of the
Department; and second-the want of stability and firmness in the general
policy of the Government, and which of course creates much uneasiness on the
part of the Governors and other Officers of the Colonies, as to what measures
may be approved.

But undoubtedly by far the greatest objection to the system is the impossi-
bility it occasions, of any Colonial Minister, unaided by persons possessing local
knowledge, becoming acquainted with the wants, wishes, feelings and prejudices,
of the inhabitants of the Colonies, during his temporary continuance in office,
and of deciding satisfactorily upon the conflicting statements and claims that
are brought before him. A firm, unflinching resolution to adhere to the principles
of the Constitution, and to maintain the just and necessary power of the Crown,
would do much towards supplying the want of local information; but it would
be performing more than can be reasonably expected from human sagacity, if
any man, or set of men, should always decide in an unexceptionable manner, on
subjects that have their origin thousands of miles from the seat of the Imperial
Government where they reside, and of which they have no personal knowledge



whatever, and therefore wrong may be often donc to individuals, or a false view
taken of some important political question, that in the end, may throw a whole
community into difficulty and dissention; not from the absence of the most
anxious desire to do right, but from an imperfect knowledge of facts upon which
to form an opinion.

To these objections it may be answered, that although the Chief Secretary
of State retires with.a change of Ministers, the Under Secretaries (or at all events
one of them), and the other subordinate Officers of the Department, remain and
hold their ollices permanently, and therefore information upon all subjects can
be readily imparted to the superior by the gentlemen who are thus retained, and
it may be admitted, that the knowledge of this fact ought to lessen the force of
the objections that rest on other grounds; but it cannot be disguised that there
is a growing impatience and unwillingness on the part of Colonists, especiallv
in these extensive Provinces, to have the measures of Government, whether con-
nected with their general system of Government, Legislation or patronage, con-
trolled by persons who are utter strangers to them, not responsible in any way
to themselves, or to the British Parliament, and who perhaps being advanced
to their office from length of service, or other like cause, are not regarded as
competent (perhaps unjustly) to manage and direct measures which they (the
Colonies) deem of vital importance. Much of this feeling may be traced to pride-
but it is a pride that springs from an honorable and laudable feeling, and always
accompanies self-respect, true patriotism, and love of country, and it therefore
ought not to be disregarded, nor should any attempt be made to lessen or control
it, if it were possible to do so. But the imperfection that exists in the system of
Colonial Government that prevails in England, is rendered more apparent by
the want of that confidence that ought to be reposed in the distinguished Officers
who from time to time are commissioned as Governors to different Colonies, than
by any other fact that can be distinctly pointed out.

If the statements publicly made, and uncontradicted, be truc, there are few
Colonies from which Governors distinguislhed for eminent abilities and higli
character, have not been within a very short time withdrawn, or who have not
been compelled to resign their office, in consequence of some disagreement with
the Colonial Secretary; but as your Committee are not possessed of any official
information upon which they can venture to remark, on the causes of these
disagreements in other Colonies, they will confine themselves to a mere reference
to the recall of Sir John Colborne, and Sir Francis Head, in this Province, and
they lament that there is too much reason to adopt the sentiments expressed by
the other branch of the Legislature, that the connection of each of these dis-
tinguished Officers "with the Government of this Colony has seemed incapable
of being protracted, with satisfaction to themselves, beyond the period when it
became evident that no submission would be made by them to a spirit of factious
discontent, which nothing can appease but the destruction of British rule."
But your Committee forbear adding anything to the opinion they have already
expressed in a previous part of this report, of the policy and justice of these
removals, further than to declare, that the measures lately taken with respect
to this Province, and which have resulted in the resignation of the Government
by Sir Francis Head, have more than ever establisled the conviction, that to
ensure confidence in the wisdom and justice of ler Majesty's Government,
some change must be effected in the administration of the affairs of the Colonial
Department.

Your Committee conceive that this all important object would be best attained
by-first, granting representation to the more important Colonies in the British
House of Commons, as has already been suggested; second, by placing the
administration of the Colonial Department in the hands of a Board, to be com-
posed of a President (who being a Cabinet Minister may be removable on a change
of administration of the Government), assisted by gentlemen of known probity
and talent, selected, if not altogether, at least in part, from the Colonies, and
who should retain their offices, notwithstanding a change of Ministry:-and,
third, having selected gentlemen of undoubted ability and integrity, to M1I the
office of Governor, to extend to then a liberal and generous share of confidence-
to rely upon their honor, and follow their suggestions, and not deprive them of
office so soon as they are found to differ with, or are unreasonably complained
aganst by the faction that happens to be in the ascendant in the Assembly or
out of it. Had this confidence been accorded fron the time of Lord Dalhousie's
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Administration to the present day, your Committee have no hesitation in declar-
ing it to be their firm belief, that the hideous rebellion that has broken out in
Lower Canada would never have occurred.

All which is respectfully submitted.
HENRY SHERWoOD,

Chairnan.
Commillee Room, House of Assembly,

February 8th, 1838.

XCVIII

LORD DURHAM TO LORD GLENELG'

[Trans.: Imperial Blue Books Relaling Io Canada (1839). Vol. x.]

Castle of St. Lewis, Quebec,
August 9, 1838.

My Lord,
The information which my residence here has enabled me to obtain as to the

condition of the two Canadas is of such a nature as to make me doubt whether,
if I had been fully aware of the real state of affairs in this part of the world,
any considerations would have induced me to undertake so very difficult a task
as is involved in my mission. I do not, however, wish it to be understood that I
consider success impossible. On the contrary, I indulge in a hope thîat if the
diflculties and dangers that are now so apparent to me are appreciated by Her
Najesty's Government, so as to lead to their adoption of measures sufficiently
coriprehensive and decided to meet the emergency, the objects of my mission
nay hc accomplished.

My sole purpose, therefore, in adverting to circumstances which threaten a
different result is to impress upon your Lordship my own conviction, which bas
been formed by personal experience, that even the best informed persons in
Ingland can hardly conceive the disorder or disorganization which, to the careful
inquirer on the spot, is manifest in all things pertaining to Government in these
colonies.

Such words scarcely express the whole truth; not Government merely, but
society itself seems to be almost dissolved; the vessel of the State is not in great
danger only, as I had been previously led to suppose, but looks like a complete
wrecck.

It is needless to point out the wide difference between this representation and
the opinions on the subject which were, and probably still are, held by Her
Majesty's Ministers; but since one who had the benefit of whatever information
they possessed is nevertheless compelled to acknowledge that the truth, as it
now appears to him, differs so much from his previous conceptions of it, what
can he infer but that distance lias precluded thein from acquiring an accurate
knowledge of the whole subject? This is my belief, and it becomes, therefore, an
imnperative duty on my part to convey to your Lordship the exact impressions
which I have derived from personal inquiry and observation. i will not shrink
fron tie performance of that duty.

On the present occasion, however, I propose to confine myself to a particular
class of circumstances; that is, to those which relate to the Lower Province, and
are of the most unfavourable character; my object in making such a selection
being to state without reserve, in a separate despatch, certain facts and opinions,
as to which, as coming from me, it is most inexpedient that any publicity should
be given for the present: this despatch will therefore be marked "Secret".

The first point to which I would draw your attention, being one with which all
others are more or less connected, is the existence of a most bitter animosity
between the Canadians and the British, not as two parties holding different
opinions and seeking different objects in respect to Government, but as different
races engaged in a national contest.

This hatred of races is not publicly avowed on either side: on the contrary,
both sides profess to be moved by any other feelings than such as belong to

1 Durham succeeded Gosford as governor-general, but when he arrived in Canada in May, 1838, he
had large additional powers as iigh cominissioner. See Lucas, Lord Durham's Report, i., pp.106 ff.
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difference of origin; but the fact is, 1 think, proved by an accumulation of circum-
stantial evidence more conclusive than any direct testimony would be, and far
more than sufficient to rebut all mere assertions to the contrary. If the difference
between the two classes were one of party or principles only, we should find on
each side a mixture of persons of both races, whereas the trutli is that, with
exceptions which tend to prove the rule, all the British are on one side, and all
the Canadians are on the other. What may be the immediate subject of dispute
seems to be of no consequence; so surely as there is a dispute on any subject, the
great bulk of the Canadians and the great bulk of the British appear ranged
against 'each other. l the next place, the mutual dislike of the two classes
extends beyond politics into social life, where, with some trifling exceptions
again, all intercourse is confined to persons of the same origin. Grown-up
persons of a different origin seldom or never meet in private society; and even
the children, when they quarrel, divide themselves into French and English like
their parents. In the schools and the streets of Montreal, the real capital of the
province, this is commonly the case. The station in life, moreover, of an individual
of either race seems to have no influence on his real disposition towards the other
race; high and low, rich and poor, on both sides-the merchant and the porter,
the seigneur and the habitant-though they use different language to express
themselves, yet exhibit the very same feeling of national jealousy and hatred.
Such a sentiment is naturally evinced rather by trifles than by acts of intrinsic
importance. There has been no solemn or formal declaration of national hostility,
but not a day nor scarcely an hour passes without some petty insult, some pro-
voking language, or even some serious mutual affront, occurring between persons
of British and French descent. Lastly, it appears, upon a careful review of the
political struggle between those who have termed themselves the loyal party
and the popular party, that the subject of dissension has been, not the con-
nexion with England, nor the form of the constitution, nor any of the practical
abuses which have affected all classes of the people, but simply such institutions,
laws, and customs as are of .French origin, which the British have sought to
overthrow and the Canadians have struggled to preserve, each class assuming
false designations and fighting under false colours-the British professing ex-
clusive loyalty to the Crown of England, and the Canadians pretending to the
character of reformers. Nay, I am inclined to think that the true principles and
ultimate objects of both parties, taken apart from the question of race, are
exactly the reverse of what each of them professes, or, in other words, that the
British (always excluding the body of officials) are really desirous of a more
responsible Government, while the Canadians would prefer the present form of
Governient, or even one of a less democratic character. I shall have more to
say on this head presently, having mentioned the subject here only for the pur-
pose of citing another fact, which tends to prove the existence of a deep-rooted
national sentiment on both sides. Such a contradiction between the real and
avowed principles of each party could not have occurred if all the people had
been of one race, or if every other consideration had not given way to the senti-
ment of nationality.

This general antipathy of the Canadians towards the British, and of the
British towards the Canadians appears to have been, as it were, provided for
at the conquest of the province, and by subsequent measures of the British
Government. If Lower Canada had been isolated from other colonies, and so
well peopled as to leave little roorn for emigration from Britain, it might have been
right at the conquest to engage for the preservation of French institutions, for
the existence of a "Nation Canadienne"; but, considering how certain it was
that, sooner or later, the British race would predominate in the country, that
engagement seems to have been most unwise. It insured such a strife as lias
actually taken place; for, notwithstanding the division of Canada into two
provinces, for the purpose of isolating the French, the British already pre-
dominate in French Canada, not numerically of course, but by means of their
superior energy and wealth, and their natural relationship to the powers of
Government.

It was long before the Canadians perceived that their nationality was in the
course of being over-ridden by a British nationality. When the Constitutional
Act bestowed on them a representative system, they were so little conversant
with its nature, and so blind to the probable results of British emigration, that

4 they described the constitution as a ''machine Anglaise pour nous taxer," and
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elected to the House of Assenbly almost a majority of Englishmen. But with
tie progress of British intrusion they at length discovered, not only the uses of
a representative system, but also that their nationality was in danger; and I
have no hesitation in asserting that of late years they have used the representative
svstem for the single purpose of maintaining their nationality against the pro-
gLessive intrusion of the British race. They have found the British pressing upon
thïem at every turn, in the possession of land, in commerce, in the retail trade,
in all kinds of industrious enterprize, in religion, in the whole administration of
government, and though they are a stagnant people, easily satisfied and dis-
inclined to exertion, they have naturally resisted an invasion which was so
offensive to their national pride.

The British, on the other hand, impeded in the pursuit of all their objects,
)artly by the ancient and barbarous civil law of the country, and partly by the
systemnatic opposition of the Canadians to the progress of British enterprize,

naturally sought to remove those impediments, and to conquer, without
nuch regard to the means employed, that very mischievous opposition. The

actual result should have seemed inevitable. The struggle between the two races,
conducted as long as possible according to the forms of the constitution, became
too violent to be kept within those bounds. In order to preserve some sort of
government, the public revenue was disposed of against the will of the Canadian
people represented by their Assembly. The consequent rebellion, although pre-
cipitated by the British from an instinctive sense of the danger of allowing the
Canadians full time for preparation, could not, perhaps, have been avoided; and
the sentiment of national hostility has been aggravated to the uttermost, on
both sides, by that excessive inflammation of the passions which always attends
upon bloodshed for such a cause, and still more by this unusual circumstance
that the victorious minority suffered extreme fear at the beginning of the contest,
and that the now subdued majority had been led to hope everything from an
appeal to force.

There seems to me only one modification of this view of the subject. The
employment by the Canadians of constitutional and popular means for their
national purpose, has taught some of them, consisting chiefly of the most active
and able, higher political views than such as belong to the question of nationality.
These men are not at heart friendly to the barbarous institutions of their ancestors,
but would readily adopt a more enlightened system, if they could do so without
losing their own importance. Their necessary dependence on the prejudiced mass
has alone restrained them from joining in many of the views for the improvement
of the country which are entertained by the British. They have also learned to
estirnate the practical abuses of Government which affect all classes, and to wish
for many reforms without reference to Canadian nationality. They even had,
to some extent, succeeded in disseminating their opinions amongst the mass of
their countrymen, and they are not unlikely to play a valuable and distinguished
part under any new system of government that may put an end to the strife
between hostile races; but unfortunately, their number is so small as scarcely
to affect my opinion of the temper of the Canadian people.

Supposing my view of that subject to be correct, your Lordship will readily
understand that the bulk o! the Canadian people are as disaffected as ever, and
that the British part of the population regard the Canadians with vindictive
jealousy. The Imperial Government is distrusted by both parties; by the
Canadians because they fear, or rather expect in gloomy silence, that advantage
will be taken of their late rebellion to remove the very causes of dissension, by
giving a British character to the institutions and laws of the province, so that
there shall no longer be any serious impediment to British colonization and enter-
prize; and by the British, on the other hand, because they doubt whether the
Imperial Government will ever sufWiciently understand the state of parties here,
to approve of the great changes which must inevitably take place, if another
period of legislative strife, and perhaps another rebellion, are to be averted.

And here I must notice a fact of great importance. The more discerning of
the Canadians are perfectly aware that if the authority of the United States
should ever extend to this country, whether by means of war or of a peaceful
union, the peculiar institutions, and even the language, of French Canada would
lie extinguished as soon as possible, yet are they willing, with the exception
perhaps of a considerable portion of the clergy, to incur the loss of al] that they
have held most dear, in order to gratify the sentiment of vengeance that has now
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got possession of them. I would not exaggerate the amount of the sacrifice that
they are willing to make for the sake of revenge. It is riglit to add, therefore,
that, in my opinion, they almost despair, come what may, of preserving those
ancient usages and that distinct nationality, in defence of which they have
struggled so many years.

But be this as it may, whether they are moved by a sentiment of mere ven-
geance, or by revenge mixed with despair, I am well convinced that an American
invasion of this province would be highly acceptable to most of them.

Satisfied of the disaffected temper of the Canadians as a people, I have naturally
taken pains to acquire correct information as to the state of feeling in the United'
States*as respects these colonies and the mother country.

All reports concur in assuring me that the present government of the Union,
and a vast majority of the American people, are decidedly adverse to a rupture
with England. Having already conveyed this assurance to your Lordship, I need
not dwell upon it here; but there are points in the state of American feeling to-
wards these colonies, and especially near the frontier, of so much moment as to
require particular notice.

In the first place, although some persons in the States, and the more so if
they have visited this country, are aware of the true nature of the late rebellion,
it is a common opinion in America that the contention in this province has been
between the executive government on the one hand, supported by a minority, and
the majority of the people, without distinction of race, on the other; and that the
subject of disagreement bas been, practical grievances and general principles
similar to those which formed the matter of dispute between England and lier old
colonies in America.

As their fathers rebelled in defence of those old English charters of local self-
government, which placed local taxation and revenue at the sole disposition of
popular assemblies, so they think that the Canadian majority was justified in
withholding supplies, and in resisting by force the violation of their constitution
by the British Parliament.

They believe, in a word, that the majority in Lower Canada lias contended for
the maintenance of popular rights, and that arbitrary government is the aim
of the minority. The mistake is easily accounted for: it is only on the spot that
one learns how the subject of strife in Lower Canada has been a question of
nationality; everywhere else, the false professions and designations employed by
both parties, combined with the plain fact that the contest lias been between
a majority and a minority, is apt to mislead the inquirer, by keeping out of view
the distinction of races. If the whole subject were understood by Americans, they
would probably sympathize with those who are of the same origin as themselves,
who resemble thern in numerous particulars, and who seek objects which, if this
country were under American rule, would be unhesitatingly accomplished, as
similar objects have been attained in the Dutch colony of New York, and the
French colony of Louisiana.

There is no people under the sun to whom the feudal institutions and most
defective civil laws of the Canadians would be more intolerable, than to the Anglo-
Saxon race of the United States. But they have misunderstood the case. Thev
have fallen into the not uncommon mistake of confounding means with ends.
Believing that the means employed by the Canadians, in the Assembly, were
constitutional and popular, and seeing that the British, being in a minority,
necessarily clung to the local executive and the imperial authority; above ali
regardless of the accident (for so it may be termed with respect to the question
of nationality) by which the Canadians happen to constitute a majority,
Americans have supposed that the objects of both parties in the colony were
of the same nature respectively, as the means on which each party has relied.
An ever active sentiment of national pride is, perhaps, the most rernarkable
feature in the American character. It might have been foreseen, therefore, that
the Americans, proudly recollecting the origin and progress of their own revolu-
tionary war with England, should sympathize with the Canadians or rather with
the majority, who happen to be Canadians. Whether they may ever comprehend
the false position assumed by both parties in this colony, I will not venture to
predict; but so long as their view of the subject shall remain unchanged, they
will, I believe, continue to sympathize with that side which lias the air of con-
tending for democratic principles and popular objects, and to wish that it may
prevail over the other, which appears in the light of an oppressive minority.
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Secondly: Having regard to the national pride of America, it is certain that

the temper and tone of the British party towards that country tends to stir up
angry passions throughout the Union, and especially near the frontier, where
articles from the colonial newspapers are generally reprinted. Hitherto the
national pride of America bas not been deeply wounded by these means (and I
do all in my power to mitigate the national influence of such affronts to it); but
I arn credibly informed that these unceasing attacks have not been without
effect, and that they form a subject of growing irritation.

Tiirdly: By the existence of a state of things out of which it is easy to see that
war might spring, the American mind becomes more and more familiar with
the idea of war. Differing as the Americans do, from all other nations, in the
universal diffusion of an active interest in public affairs, and in a habit which
belongs to all ranks, of calculation as to the future, they are led, by the political
sta te of these provinces, to discuss the subject of war hypothetically, if I may use
the expression; they are reminded of the events of the last war, and one of them
in particular, the capture of Washington, which inflicted a deep wound on the
national pride, and by frequently conversing on such exciting topics, they
gradually approach that state of feeling under which the government, necessarily
impelled by the people, would find it hard to maintain friendly relations with
EnLland.

Fourthly: It is not to be denied that the distracted state of these colonies
occasions no little inconvenience to the frontier states, and to the federal govern-
rent; it calls for an increase of the army, a sort of military array on the frontier,
and the exercise of new powers by the executive, which are opposed to the habits,
if not to the institutions, of the American people. All the expense and annoyance
are attributed to the British Government. A dispassionate American admits
that his government is bound, at whatever cost, to prevent aggressions on the
Canadian frontier, and lie does not deny that the obligation bas been inadequately
fulfilled; but when reminded of the inefficiency of the laws for that purpose, and
the weakness of the American executive, he answers that the true source of
every difliculty is the weakness of the British Government in Canada, which has
not maintained order amongst its own subjects, nor is able to protect the United
States from such a nuisance as arises from the conduct of British refugees within
their territory. This retort, without stopping to examine its justice, suffices to
show that, until order shall be restored in these colonies, a great cause of irrita-
tion in America will probably continue to operate with increasing force.

Fifthly: The boundary question, being much mixed, as it unavoidably is in
America, with considerations arising out of the state of these colonies, forms
a nore active element of hostile feeling than would otherwise have been the cape.

Lastly: It is certain that, amongst the frontier population of the United States,
which, I should observe, bas very greatly increased since the last war, there
exists a numerous body of men, young, active, energetic, and self-relying, who,
from various motives, long for an opportunity of invading Canada. Some of
them are moved by an opinion, which it would not be easy to question, that if
these colonies were laid open to American enterprize, a great impulse would be
given to the industry and trade of that part of the States which now constitutes
the frontier; some are influenced by one or other of the circumstances to which
I have already adverted; some by that love of adventure merely which belongs
to the American character; and some by a reasonable calculation of the gain
and distinction which, in troubled times, usually fall to the most active and
daring. The manner in which these people talk of invading the Canadas exempli-
fies the self-reliance of American citizens. They do not expect that the federal
government should open the way for them by military operations; they even
avow their belief that, in a contest of troops only, the British would surely prevail;
but they reckon upon the friendly disposition towards them of great numbers
on this side, and upon swarming over the line in such numbers, and at so many
places simultaneously, as to get possession of the country in spite of military
obstacles. I do not pretend to weigh such calculations, but state them as they
have been reported to me. If I am not misinformed, it is well that I should remind
Her Majesty's Government of the invasion of Texas by a body of American
citizens, who, without the least aid from their government, have seized an
extensive country, defeated armies, got possession of the soil, and established
thernselves, as a nation, with constitutional government, a judicial system and
rnunicipal institutions as complete as any in America. There is certainly no
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immediate danger of sucli an attack upon these colonies; and I have mentioned
the subject only for the purpose of indicating the probable character of the
contest that would take place here, if all the causes now in operation should
finally produce one. It was in consequence of all these important considerations
that, during my late residence on the American frontier, I courted the most
unreserved communication with all respectable Americans, for the purpose of
impressing them with a more sound and accurate conception of the real state of
things; with a more just appreciation of our system of government, and its real
objects; and with a due sense of the danger which would arise to themselves, if
their government remained a passive spectator of all these proceedings, tending
as they did, to destroy all confidence in its executive strengti, and all reliance
on the national honour.

I am happy to say that my efforts have been successful, that a great change
has taken place in public feeling on the American side, and that my exertions
to restore tranquillity and good order are encouraged and supported by the most
influential portions of the press and of society in the United States.

Except as it has been noticed for the purpose of explaining the temper or the
Canadians, and one of the causes of irritation in the United States, a most impor-
tant subject yet calls for your Lordship's attention; I allude to certain feelings
and views of the British section of Her Majesty's subjects in this province.

Your Lordship is already informed of the general satisfaction expressed by
the British party at my having, when I assumed the Government, avoided con-
necting myself with the old body of officials. It may be supposed that the body
in question did not participate in that sentiment. I very soon became aware
tierefore of the existence of some difference between the official body and the
British in general. Subsequent observation lias convinced me that, except in
their common hostility to the Canadians, there is no sympathy between these
two classes.

That this should be the case is really not surprising when one discovers how
all the powers of Government have been neglected and abused for many years
past in this colony. Not to go further back than the commencement of serious
differences between the Canadians and British as such; since, when the two
branches of the legislature have neglected their proper functions to pursue the
contest between races, a long time lias passed without anything like lieneficial
legislation, and not a few of the many evils resulting from this perversion of
legislative powers have, by a very natural mistake, been attributed to neglect
and corruption in the Executive. At the same time it must be confessed, that
the Executive has been both neglectful and corrupt. I need not remind your
Lordship of those flagrant instances in which the Imperial Government has been
led to interfere for the correction of administrative abuses, nor is this a fit
occasion for entering on that subject in detail; but I am bound to add, that the
Government of this province, including the administration of justice, has not
obtained the respect of the people, and that, according to all my information,
there has been ample ground for the distrust and suspicion with which authority
is regarded.

This leads to another feature in the disposition of that portion of the British
inhabitants which may be termed "independent". Their main object, as I have
before explained, lias been to remove the obstacles which the ignorance, the
apathy, and the ancient prejudices of the Canadians opposed to the progress of
British industry and enterprize; to substitute, in short, for Canadian institutions,
laws and practices, others of a British character. In this pursuit they have neces-
sorily disregarded the implied, not to say precise, engagement of England to
respect the peculiar institutions of French Canada. But the Imperial Govern-
ment, on the contrary, never quite forgetting that ancient pledge, has rather
extended its protection to the Canadians than espoused the cause of the British
settlers. It were to be wished, perhaps, that this policy had been consistently
pursued from the beginning, as in that case a British community might not
have grown up here with feelings, wants, and a degree of power which make it
simply impossible to pursue such a policy now. But it has not been consistently
pursued. By a variety of measures, and especially by promoting emigration
to this colony, the Imperial Government have really undermined the Canadian
nationality which they perhîaps intended to preserve. A similar contradiction may
be observed in their treatment of the national struggle which lias ended in civil
war. Never taking a decided part with either section in the colony, they have



wavered between them, now favouring the one and then the other, but neither
decidedly, and finally displeasing both sections in about the sane degree. Under
such a system, if it may be called one, no governor could have pursued a con-
sistent course, or have attached either the Canadians or the British to the
Imperial Government.

i should not permit myself to say this reproachfully, even if there were room
for an accusation, which in my humble opinion there is not; but I mention it as
a necessary result of the original false step, and for the purpose of explaining
the present disposition of the British party. Deeply offended at every measure
or decision of the Imperial Government which thwarted their own British or
Anti-Canadian views, they are also wanting in that respect for the supreme
aut.hority which is sometimes felt by the discontented subjects of a decided and
vigorous Government. Restrained (though not entirely) from the public ex-
pression of their sentiments by a hope that the Imperial Government may yet
accomplish the object on which their heart is set, they have no such reserve
amongst themselves, nor do they at all care who knows of the language commonly
lield by them when speaking of the Imperial Government, and the connexion
between this colony and the mother country.

I am assured that the leaders and their followers, one and all, are in the habit
of declaring, that rather than be again subject to the French (meaning, rather
than see another majority of Canadians in the Assembly), they shall find a way
to take care of themselves.

I should be sorry to report any idle conversation upon such a topic, but have no
doubt that language of this kind is commonly uttered with an earnestness of
inanner which should prove its sincerity. And this is not all: for the sentiments
expressed are enforced by deliberate arguments, such as that, considering the
exasperation of the Canadians produced by late events, there can be no permanent
safety for people of British descent except by rendering the colony thoroughly
British; and that if the Imperial Government should not provide for the security
of its British subjects, the time will soon be past for obedience to any other law
than that of self-preservation.

That such views are currently expressed amongst the British party, there can
be no doubt; and I am the more disposed to believe them sincerely entertained,
because, having reference to a future contingency, they are not inconsistent with
those loud professions of loyalty and attachment to England by which the British
ininority has hitherto sought to enlist the Imperial Government against the
Canadian majority. At present, of course, such views are merely speculative,
everything being held in suspense by the large powers awarded to me, and by
the hope of a happy settlement of affairs upon my recommendation.

NoLwithstanding, however, the very unfavourable representations contained
in this despatch, I am induced to hope with confidence, that success may
ultimately attend the measures with respect to this country which have been
recently adopted by the Imperial Government. My principal reason for this
assurance is drawn from the good effect already produced by decided and vigorous
action. The exercise of the very extensive powers placed in my hands seems to
have operated as a sort of charm, like oil poured upon troubled waters. At this
moment all is still. A stranger would hardly believe that the country had been
recently distracted by civil war. Expectation for the future, is, I trust, taking
the place of angry passions occasioned by the past. I must, however, conclude
by assuring your Lordship, that whatever hopes I entertain of the future, depend
altogether on the supposition that Her Majesty's Government and Parliament
will not shrink from the adoption of permanent measures of remedy and preven-
tion, proportioned to the greatness of the difficulties with which I have yet to
contend, and will sanction such measures as will effectually provide for the
abstraction of all legislation on British interests from the control of a French
majority. I am of opinion that this great object can be legitimately effected
without violence to Canadian rights, and in strict accordance with the soundest
principles of constitutional government.

The time is fast approaching when I shall be enabled to bring these measures
under the consideration of Her Majesty's Government; and in the meantime I
recommend to their serious attention the important points to which I have re-
ferred in the present communication.
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XCIX

THE INDEMNITY ACT, 1838'

(1 & 2 Victoria, c. 112.)

An Act for indemnifying those who have issued or acled under certain parts of a
certain Ordinance made under colour of an Act passed in the present session of
Parliament, intituled "An Act 2 o mace temporary Provision for the Governnent
of Lower Canada."

16th August, 1838.
1 Vict., cap. 9. Whereas an Act was made this present session of Parliament, intituled "An Act

to make temporary provision for the Government of Lower Canada": And
whereas a certain law or Ordinance hath been made and published by the
Governor of the said Province, by and with the advice and consent of the Special
Council, bearing date the twenty-eighth day of June last, intituled "An Ordinance
to provide for the security of the Province of Lower Canada," which Ordinance
cannot be justified by law, but was so much intended for the Security of the said
Province that it is expedient that all persons advising or acting under or in
obedience to so much of the same as relates to the sending of certain persons to
Bermuda, who are stated in the same to have made certain confessions, and to
the subjecting such persons to restraint, should be indemnified by Parliament
in the manner and to the extent hereinafter provided for: Be it enacted by the
Queen's Most Excellent Majesty, by and with the advice and consent of the Lords

Indenmiity for Spiritual and Temporal and Commons, in this present Parliament assembled,
persons advitimg, and by the authority of the same, that all personal actions and suits, indictments,or acting unior informations, and all prosecutions and proceedings whatsoever, whicli have beenail Orditiane of

the Governor or shall be prosecuted or commenced in any Court or before any tribunal in any
and coineil of part of her Majesty's Dominions, against any person or persons for or by reason
Lowr Catiada, f any act, matter, or thing advised, commanded, appointed or done in relationof the 28tlh of!

June last. to the premises before the proclamation of this Act in the said Province of Lower
Canada and in the Islands of Bermuda respectively, or elsewhere, in manner
hereinafter provided, be, are, and shall be discharged and made void by virtue
of this Act; and that if any action or suit shall be prosecuted or commenced
against any person or persons for any such act, matter or thing so advised, com-
nanded, appointed, or done, he, she, or they may plead the general issue, and

give this Act and the special matter in evidence; and if the plaintiff or plaintiffs
in any action or suit so to be prosecuted or commenced, except in that part of
Great Britain called Scotland, after the first day of October next, shall become
nonsuit, or forbear further prosecution, or suffer discontinuance, or-if a verdict
pass against such plaintiff or plaintiffs, the defendant or defendants shall recover
his, her or their double costs, for which he, she or they shall have the like remedy
as in cases where costs by law are given to defendants; and if any such action
or suit as aforesaid shall be commenced or prosecuted after the first day of
October next in that part of Great Britain called Scotland, the Court before
whom such action or suit shall be commenced or prosecuted shall allow to the
defender the benefit of the discharge and indemnity hereby provided, and shall
further allow to him his double costs of suit in all such cases as aforesaid.

This Act to II. And be it enacted that this Act shall be proclaimed in the said Province
be proclaimed of Lower Canada and in the said Islands of Bermuda by the Governor, or

in tower Canada
ad Bcrmuda by the persons authorized to execute the Commission of Governor of the said
respectively. Province and of the said Islands respectively, forthwith after he shall have

received a copy of the same from one of her Majesty's Principal Secretaries of
S ta te.

This act was passed to indemnify those who had any share advising or acting under lord Dur-
ham's ordinance of June 28, 1838 (Christie, y, pp. 166 ff.).

2 Sec No. XCVI.
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ROBERT BALDWIN TO DURIIAM, 1838

[Trans.: Reporl of Canadian Archives, 1923.]

Toronto, 23 August 1838.
My Lord

it is with great reluctance that I have brought myself to the determination
of addressing Your Lordship with reference to the subject of the interview with
which you were pleased to honour my father & myself on your late visit to this
Province. And nothing but a belief that my abstaining from doing so after the
gracious manner in which Your Lordship was pleased to invite such communica-
tion would be at once an abandonment of my duty to my country and an act of
ingratitude to Your Lordship, could have induced me to depart from my resolu-
tion of avoiding any farther interference in the politics of the Province-

In departing from this resolution too on the present occasion I am labouring
under the disheartening consideration that what I have to submit must be little
more than a repetition of views & opinions which were formerly laid before
the Home Government; and which were not only not adopted but were un-
happily followed by Lord John Russell's Resolutions of 1837 '-1-lad the advice
w[hich on that occasion I took the liberty of offering been then taken, I believe
few will deny that the late Rebellion would have been prevented-I now repeat
that advice to Your Lordship with a solemn assurance of my belief that sooner
or later it must be adopted, and those fatal Besolutions abandoned, or that
England will continue to retain these Colonies by means of her troops alonc-
'o niy Letter to Lord Glenelg on that occasion, a copy of which is enclosed,2

1 take the liberty of referring Your Lordship not only because it contains all,
which on the points embraced in it I have now to offer, but because by comparing
il. with the events which unhappily we have since had to deplore Your Lordship
will see that I was not wholly mistaken in the importance which I then attributed
to the adoption of the course which I recommended-Although I candidly con-
fess that I did not anticipate an outbreak so immediate as subsequently took
place-And be assured My Lord that although, to avail myself of an illustration
of Your Lordships, he who is placed on an eminence may from the elevation of
his position have a more extended view and be better able to judge of the relative
positions of the several objects by which he is surrounded than the humble
occupant of the valley below; it is the latter who has the best opportunity of
observing the gradual crumbling of the snows at the foot of the Mountain which
though slow and imperceptible except to the minutest inspection not the less
certainly indicates the approaching avalanche-YourLordship occupies the former
and more responsible of these positions; the individual who now addresses you
the latter-While therefore Your Lordship does not, I feel assured, overrate the
power which you wield, I confess, with I may truly say the most unbounded
confidence in Your Lordship's good intentions, I feel much alarm lest the remedies
which that power may apply will either not reach the root of the evils under which
we are suffering, or receiving a wrong direction leave those evils wholly untouched.
And the short interview with which I was honoured while it increased my con-
fidence in those intentions added much to my alarm for the result; because I
thought I discerned if not a final opinion at least a strong bias in favour of a
measure which in my own mind I am convinced can end in nothing but dis-
appointment. The establishment of a general Legislative body for all the
Colonies, unless as a preparatory step to making them independent, would in
my humble opinion be worse than useless: And would unquestionably tend
rapidly to bring about a separation from the Mother Country. The Imperial
Parliament is the tribunal in whose hands should be retained all the powers of
general legislation essential to the welfare of the Empire as a whole: And for
all legislation of a local character the Legislatures of the respective Provinces
will I am convinced be found the best adapted-If I express myself more strongly
on this occasion than may appear decorous towards one of Your Lordship's
exalted rank and character, Your Lordship will not impute it to any want of
that respect which, conscious yourself of deserving, you will not believe me

I See No. XCIIL à See No. XCI.
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capable of withholding; but to the truc cause,--the deep importance of the
subject itself to all that is dear to me-and I confess when I sec the only man
perhaps in the Empire who from his political reputation and peculiar position is
in a situation to induce the Home Government to retrace its steps, concede to
the Provincial Parliament its just influence in the direction of the local affairs
of the Colony, and thus place the affairs of my native country upon a foundation
from which permanent tranquility may be looked for, about as I believe to waste
the energies of his master mind in an experiment of the failure of which I enter-
tain not the slightest doubt I feel that I should be criminal if I did not in terns
the most distinct and unequivocal express my entire and unqualified dissent to
any such experiment being made-

Your Lordship has been the first statesman to avow a belief in the possibility
of a permanent connection between the Colonies & the Mother Country-It is
I confess not a little gratifying to me thus to have Your Lordship's hiigh sanction
to an opinion which I always entertained & avowed; although it has heretofore
been treated as chimerical even by those most loud in denouncing the political
opinions whicli I entertain as inconsistent with the continuation of that con-
nection, and at once unconstitutional in their character and republican in their
tendency-Your Lordship has gone farther you have said that the connection
must be preserved-I sincerely feel grateful to Your Lordship for this announce-
ment-It will I trust put an end to the repeated references to the arrival of a
time when these Colonies must cease to be a part of the British Empire which
have not unfrequently proceeded from the very servants of the Crown, and
which I have no doubt have had an injurious effect in unsettling mens minds
and directing their attention to the consideration of the republican frame of
Government which under the expectation thus held forth their country was
ultimately to possess and thus leading them to the adoption of republican rather
than monarchical forms in the remedies which they have sought to have applied
to the evils vhich they were or fancied themselves to be suffering-lence I think
may clearly be traced among others the call for an elective Legislative Council,
than which I am convinced nothing could be more incfficient of ilself as a ineans
of removing the discontent under which the Province has been labouring; And
nothing except the abolishing the Upper House altogether more fatal to the
connection between the two Countries-

If Your Lordship then after the solemn announcement of the great principle
that the connection must be maintained can but happily succeed in giving us a
system which by its own working shall tend to establish & strengthen that
connection you will have indeed donc a great public service to your own Country
but you will have conferred a greater far greater benefit upon these Provinces-
If on the other hand however you unhappily fail in the latter point, you will by
the former have only laid the foundation of one day a more protracted and there-
fore a more unhappy struggle-Fearful then is the responsibility which rests upon
Your Lordship and therefore it is that I have not felt at liberty to withhold ny
voice humble as it is at the present momentous crisis-My views as to what is
required are contained in the letter of which I send a copy. To which I shall
only add that the opinions there expressed have been strengthened not weakened
by subsequent observation-

Your Lordship must adapt the Government to the genius of the people upon
and among whom it is to act-It is the genius of the English race in both heini-
spheres to be concerned in the Government of themselves- I would ask Your
Lordship, would the people of England endure any system of Executive Govern-
ment over which they had less influence than that which at present exists? Your
Lordship knows they would not.-Can you then expect the people of these
colonies with their English feelings & English sympathies to be satisfied with less
-If you do Your Lordship will assuredly be disappointed-They can see a
reason why their relations with foreign countries should be placed in other hands;
but none why their domestic concerns should not be managed upon similar
principles to those applied in the administration of the Imperial Government-
It is in vain to direct their attention to this or that grievance-Many that have
been harped upon in the political heat of the day as evils of appalling magnitude
are no grievances at all and many others would cease to be such under the
system proposed-You must place the Government in advance of public opinion
you must give those in whom the people have confidence an interest in preserving
the syslem of your Government, and maintaining the connection with the Mother
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Country, and then you will hear no more of grievances because real ones will be
redressed imaginery ones will be forgotten-But short of this all your efforts
to produce harmony and all your exertions to preserve that connection will I am
satisfied be wholly unavailing-

These are the views which I laid before Sir Francis Hiead when he sent for me
on his first arrival in the Province-These views I again pressed upon the con-
sideration of Lord Glenelg and Lord John Russell when in England in 1836, and
I now again and for the last time would most earnestly urge them upon the
consideration of Your Lordship as the only ones which would produce a system
which, by adapting itself to the exigency of circumstances as they arise, would
lay the foundation, if it be now possible to lay sucli foundation, of lasting
tranquility--

To conclude My Lord with all the deference which becomes me when addressing
your Lordship yet with all the firmness which I owe to my children and my
country as a Canadian subJect of Her Majesty I object first to the alteration of
the Constitution in the miniutest particular and secondly to the sacrifice of any
single branch of tic Royi Prerogative-Both of them are my birth rigit and
I claim from Your Lordship the preservation of thern in all their integrity-And
lastly I claim to have applied to that Constitution and to have used in the
exercise of that Prerogative the same principle of responsibility to the people
throgtih their representatives which is daily practiced in the Executive Govern-
ment of that mighty Empire of which it is yet my pride to be a subject

With sentiments of the most profound respect
I remain my Lord

Your Lordships most
obedient humble Servant

ROBT. BALDwIN
The Right Honble.

The Earl of Durham
&c &c &c

CI

LORD DURHAM TO LORD GLENELG

[Trans.: Imperial Blue Books Relating Io Canada, 1839. Vol. x.]

(EXTRACT OF A DISPATCH FROM THE EARL OF DURHAM, G.C.B., TO LORD GLENELG)

Dated-Castle of St. Lewis, Quebec,
16 October, 1838.

Ini my despatch (No. 68) which announced my intention of returning to England
at an early period, for the purpose of resignirg my commissions, I explained the
grounds on which I had formed that decision after mature deliberation. I felt
that the moral power of my government was so completely destroyed, and the
dilficulties of my position so greatly augmented by the proceedings of Her
Majesty's Ministers and the Imperial Parliament, that the attempt to conduct
the government of these provinces on better princîples than those which have
hitherto been adopted was one which must be made by other hands than mine.
I grieve to find that I did not by any means exaggerate the probable effect which
would be produced on the public mind on this continent by the occurrences in
England. In the course of one 'week I have found the tone of the British in-
habitants changed from the loudest professions of loyalty and attachment to
the connexion with the mother country to a calm anticipation and discussion
of the chances and consequences of separation. From the same mouths that
a short while ago expressed the most passionate resentment of wrongs supposed
to have been received from the people of the United States, I hear significant
approval of the course which I have all along taken to conciliate the good-will
of a kindred people, whose sympathies with the English race it is judged politic
to cultivate. I have been startled at the rapid growth of this dangerous state of
mind; and when the mass of the British population of this city were assembled
to present me with an address, expressive of the kindest feeling towards myseif,
and the strongest condemnation of the policy which severs the official connexion
between us, I shrunk from any other than a formal and deliberate expression of
my feelings, from fear lest an indiscreet word or gesture on my part, or any one
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of those unforseen accidents which carry large popular assemblies beyond the
influence of human control, might lead to a general expression of the angry
feeling that pervaded the excited numbers whom I beheld before me.

A perfectly different feeling exhibited itself at first among the French Cana-
dians. They naturally exulted in the victory which appeared to have been gained
by those who put themselves forward as their especial advocates in the mother
country, and the disaffected rejoiced at perceiving that the arm of authority was
weakened. Since the receipt of the first news from home which might lead them
to believe, on high authority, that I did not really possess the powers with which
they once imagined me to be invested, I can have no doubt that the disposition
to secret machinations and preparations for insurrection, which had been for
some time checked, has sprung into renewed activity; and though I do not feel
much dread at the prospect of any unsupported attempts which the French
population may make against the military force now in this country, I cannot
doubt that there is now in existence an organization of the disaffected in this
province, which may lend a most pernicious aid to any attack which may be
made from without.

I have already forwarded to your Lordship an address expressive of the feelings
of the delegates from the lower provinces of British North America; and the
accounts which I have recently liad show that the saine feelings have been
generally expressed in those provinces in the calm manner in which their happy
immunity from actual civil war enables their inhabitants still to express their
political sentiments; but throughout Upper Canada where the memory of recent
suffering is fresh and vivid, and where the terror of near and visible peril con-
stantly alarms the public mind, a more passionate and general feeling of regret
and alarm has pervaded all classes. Unaccustomed to the state of feeling genera-
ted by actual insurrection, I have been struck by the extent of that terror with
which all parties and all classes sec, in the disturbance of my policy, the harbinger
of a winter similar in its political character to the last. The sudden unanimity of
all parties in that most divided province has been as alarming as extraordinary;
for when those in power, and those who in attempting to snatch it from thein
advanced to the brink of rebellion, signed the same address,-when the leaders
of the reformers seconded the resolutions moved by the heads of the family
compact,-I could not but infer that an unanimity so strange must have been
produced by the indication of sure and awful peril.

Of wliat nature that danger is, the enclosed communications from Her
Majesty's Ministers at Washington will inform your Lordship. I grieve to say,
that all the information which I have received within these few days, from all
quarters, confirms the alarming intelligence conveyed therein. I have no doubt
that the numbers, means and projects of the conspirators are greatly exaggerated,
but I have little doubt also, that there is a great reason to apprchend that there
has been suddenly formed throughout the bordering states, among a population
capable of such enterprises, a widely ramifled conspiracy, bent on repeating in
Canada the scenes of Texas, invading the British dominions with a horde of those
lawless and daring adventurers, who are to be tempted by the promise of sharing
in the plunder of private and public property in these ample and fertile provinces.

It is of great importance that your Lordship and your colleagues should know
the present state of feeling, both in these provinces and in the neighbouring
states, and that you should know it betimes. I take, therefore, the opportunity
which is afforded me by the postponement of the Royal WVillian's departure, to
supply you, though in a hurried manner, with the information which has reached
me.

The mind of the British population throughout all the provinces has been
deeply agitated by the prospect of a new change in the system of government.
I am happy to be able to adduce the great number and the kind language of the
addresses which I have received from all parts of the two Canadas, as proofs
of the favourable feelings with which my policy has been regarded. Your Lord-
ship must not imagine that I attach undue importance to documents so flattering
to myself; for I feel that these are expressions of a deeper and more serious
feeling than any that regards my individual conduct or treatment. The expres-
sions of regret at my resignation, and of condemnation of the disallowance of
my ordinance, proceed froin those who disapproved of that part of my policy,
just as much as from those who had most warmly supported it. The measures
which I had adopted with a view to the disposal of the political prisoners had
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been a long time in operation; and however freely they had been canvassed,-
however much a certain portion of the population had thought it, right to censure
them,-that discussion had run its course, and all had acquiesced in a policy
which they judged to be definitely adopted. The disturbance of this settled
policy by the acts of the home Government has been regretted and condemned,
not more by those who most cordially approved of the particular course adopted
1)y me, than by those who originally wished that I had acted with greater severity.
Both equally condemn the precipitate interference, which has obviously been
undertaken in utter ignorance of the state of these provinces. They sec with
dismay that the difficulties which my policy had succeeded in removing are again
placed in the way of the Government; that the authority from which they
expected at least vigour and steadiness is powerless to enforce its determinations
and to maintain the course on which it has entered; and that these unhappy
provinces are, during the trying emergencies which are generally anticipated,
to be still subjected to the mischievous influence of that wavering and tempori-
zing policy which has hitherto paralysed the efforts of their energetic and loyal
inhabitants.

Your Lordship will not be surprised to learn that regret is not the only feeling
that has in consequence pervaded the British portion of the population, and that
they have not beheld without anger their dearest interests thus made, as they
express it, the sport of parties at home, who do not participate in either the danger
or the desire to avert it. I have warned your Lordship, that the patience and the
loyalty of our countrymen in these provinces may be tried overmuch; I have
not been surprised, therefore, that their despair at the failure of that support
which they had justly expected from home, has led them to think on what
they can do for themselves; but I do assure your Lordship that I was not prepared
for the extent of the change which I cannot doubt that these events have pro-
duced in the public mind here.

i am compelled abruptly to close this despatch, of the means of forwarding
which, I received a very short notice.

ClI

LORD DURHAM TO LORD GLENELG

[Trans.: Imperial Blue Books Relating Io Canada, 1839. Vol. x.]

Castle of St. Lewis, Quebec,
20 October, 1838.

My Lord,
Since my despatch (No. 84) which I forwarded to your Lordship on the 16th

inst., I have seen Sir John Colborne, and had the advantage of a good deal of
communication with him on the present state of affairs. His information respect-
ing the probability of serious disturbances during the ensuing winter, 1 am sorry
to say, tallies very exactly with that which I have received from all quarters;
and his opinion of the gloomy aspect of affairs is just as strong as that which
I have lately endeavoured to impress on your Lordship. I am happy to say that
the most perfect understanding continues to prevail between us. Looking on
him as the person with whom the whole conduct and responsibility of the Govern-
ment during the next six months will in all probability rest, I have thought it
best for the public service that he should enter as speedily as possible on that
course, by which he purposes to maintain the tranquillity and the. possession of
these provinces. I have requested him at once to take whatever military precau-
tions lie may deem necessary for enabling him to carry out his own views for
the security of the provinces, against foreign invasion, or internal disaffection.
le has readily availed himself of this offer, and is busily engaged in taking steps

for calling out the volunteers and guarding the frontiers. The indications of
mischief are so numerous and so urgent, that it is no longer possible to conceal,
or advisable to attempt concealing, the consciousness of danger entertained by
the Government; its only course is openly and resolutely to proclaim and avert
that danger. The early adoption of these measures of military precaution must
of necessity entail great expense on the Government. It will too clearly demon-
strate to the province and to neighbouring states the melancholy condition of
its internal and external relations; and it will in all probability produce a state

B b 2
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of things in which the present exasperation of parties will be aggravated by fresh
causes of irritation; but these are evils which must be borne, if we mean to pro-
vide, as far as is in our power, for the retention of the two Canadas. While,
therefore, I cannot but lament the necessity of them, I must approve the adop-
tion, under existing circumstances, of these measures by the Commander of
the Forces.

The result of my communication with Sir John Colborne, as well as of fresh
intelligence which I have received, has been a confirmation of the propriety of
my relinquishing the government of these provinces. It is quite clear that at
the present season it is useless for the Government to occupy itself with any
schemes of extensive and permanent amelioration. The sole object of its care
must for the present be the retention of the province during the winter. As this
must be attained by military means, the business of my pacific mission is, if
not at an end, in abeyance; and it is best that for a while the civil and military
authority of this province should be in the same hands. A civil governor here
would, during the next six months, have no legitimate business, save that of
rendering that subordinate aid to the military authorities which will be better
secured if the entire direction and responsibility be allowed to rest with the
Commander of the Forces; and this is also Sir John Colborne's view of the case.
My only sphere of utility to these colonies must, I am more than ever convinced,
be henceforth in the Imperial Parliament, where, if I can force on the knowledge
of my countrymen the true state of these provinces, and the truc policy to be
adopted for their future good government, I may contribute towards rendering
available the last opportunity which I believe will ever be afforded to Great
Britain of maintaining an useful and honourable connexion with her possessions
on the North A'nerican Continent.

With this object in view, I think it my duty to return without any delay.
I have therefore, with great regret, on public as well as private grounds, aban-
doned my intention of visiting the United States, where I hoped that my com-
munication with the President might be of service. I now intend to sail from this
port in Her Majesty's ship Inconstant, direct to England, on the 3rd of November.

The nature and extent of the danger with which Sir John Colborne will
probably have to contend, I endeavoured to point out to your Lordship in my
despatch (No. 84), which I prepared at a few hours' notice, availing myself of
the postponed departure of the Royal William. Time and deliberation have not
enabled me to supply your Lordship with more precise information on the points
on which I then touched, for the fresh intelligence which every day brings is of
the same vague nature, and confirins our belief in the existence of unknown perils,
without informing us as to the time, the mode, and the extent to which we are
to be exposed to them.

, There is great danger to be apprehended from the rapidly increasing familiarity
with which the idea of separation from the British empire is expressed and

,canvassed by the British in these provinces. I do not mean to disparage their
severely Lried and well proved loyalty to the Crown and attachment to the British
empire. Their preference of monarchical institutions, their affection for the
mother country, are as strong as ever; but their hope of maintaining either has
been suddenly and materiallyweakened; and in this state of feeling they naturally
look with great anxiety to the form of government under which it is possible
they may soon have to live, and to the connexions which they may be under the
necessity of forming when the tics of their present dependence are severed. The
chances and the desirableness of the different possible results are daily canvassed
among them; their minds become familiarized with the thoughts which a short
time ago they held it a crime to entertain; and however favourable the decision
of their judgment may be, the strong feeling which bound them to the British
empire is weakened by the mere fact of its soundness becoming a matter of
question.

To what extent this feeling prevails, or how soon and in what form it may
exhibit itself, it is impossible to say. It is one of no recent growth. Do not
imagine, my Lord, that it owes its origin to my recall, or that it could be obviated
by my retention of the government. Long lurking in the minds of even those
inhabitants of these provinces in whom it had not been openly manifested in the
course of the late discontents and disturbances, it was in great measure removed
by the apparent indications of a better policy, which were hailed in the appoint-
ment of a Governor armed with the extensive and sufficient powers which I
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was supposed to wield when I landed on these shores. This feeling bas sprung
into sudden and rapid growth from the hour in which the public was disabused
as to the extent of my previously exaggerated powers by the weightiest,
authority in the British legislature, which deprived me of moral influence by
asserting without contradiction, that I "possessed only the ordinary legal powers
of a common Governor." From the same moment and from the same cause
sprang the other feelings of which the wide diffusion among perfectly different
classes menaces even greater danger.

The same cause called into renewed and vigorous action the hopes of the dis-
affected in both provinces. Of the designs of the disaffected within the Upper
Province we know nothing. In this, the indications of conspiracy and dangerous
designs are numerous and undeniable. A formidable organization bound together
by secret oaths and secret signs, undoubtedly exists, and extends over the French
population, at least of the district of Montreal. The object of the oath does not
uppear to be specific; it merely binds the conspirators to be ready to obey what-
ever orders they may at any time receive from their chiefs. When this machinery
is to be called into action does not appear. I am, on the whole, inclined to be
of opinion, that there is no intention of immediate outbreak in this province,
unless in case of invasion from without; to that it is at all times ready to serve
as a formidable auxiliary; but in the meantime it produces all the alarm which
actual insurrection would occasion. Terrified by signs of this formidable and
mysterious organization, and sometimes by secret menaces or warnings of murder
and massacre, the loyal inhabitants of the country quit their exposed and isolated
habitations, and either at first seek refuge in the towns, or at once secure their
safety by quitting the British dominions. In both provinces alike this emigration,
from utter insecurity of person and property, has taken place to an alarming
extent; and both provinces have thus been, to a great extent, deprived of the
nost valuable class of their inhabitants, of those whose peaceful energies con-
tribute most to their improvement, and who most demand and deserve the steady
protection of a parental government.

The same cause has given life to the worst spirit among the bordering popula-
tion of the United States, and extended, if not created, that formidable secret
combination, of which the existence has been announced to me, not only by
a host of concurrent and consistent private communications, but by the nost
solemn warning which the government of the United States could give.

I do not believe that this conspiracy is the result of that somewhat generous,
but utterly misdirected, sympathy which last winter prompted our republican
neighbours to interfere in behalf of a people whom they erroneously imagined
to be making a hearty struggle for liberty. It seems rather to result from the
aspect of the weakness of the Government in these provinces, which lias latterly
been presented to the bordering population, and which offers to the ambition
or avarice of the bold and lawless settlers of the American wilderness the ample
and fertile lands which appear to invite occupation by the strongest. They think
to repeat the conquest of Texas from a nobler foc, with proportionately greater
means of aggression; and if they know that they will have to contend with some-
thing more than a Mexican army, they count on an internal aid, which was not
found in the solitary wilds of Texas.

That this is the nature of their'views and plans I infer, not merely from the
direct information which I have received, but from the fact that the first indica-
tions of these machinations were observed just at the period in which the first
debates in the House of Lords convinced the ill-intentioned here, that they need
riot apprehend a vigorous and well-supported government in Canada.

Such are the internal and external prospects of a country, respecting which,
in my despatch of the 9th of August, I thus expressed myself:-" The exercise
of the very extensive powers placed in my hands seems to have operated as a
sort of charm, like oil poured on troubled waters. At this moment all is still;
a stranger would hardly believe that the country had been recently distracted by
civil war. Expectation for the future is, I trust, taking the place of angry passions
occasioned by the past."

This was, at the time, a true description; I stated nothing. but what correctly
described the state of things in these provinces. I could not know that at that
very hour events were passing at the other side of the Atlantic which would call
into renewed and fearful activity the smothered embers of universal strife, and
reverse the fair order of things which I had so diligently laboured to establish.
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CIII

LORD DURHAM TO LORD GLENELG

[Trans.: Imperial Blue Books Relaling Io Canada, 1839. Vol. x.]

Her Majesty's Ship Inconstant, at Sea,
10 November, 1838.

My Lord,
I have the honour to inform your Lordship that I had, on the morning of my

departure for Quebec, an interview with Mr. Sheriff M'Donnell, who had arrived
the night before fron Kingston, Upper Canada, for the purpose of communicating
to the government the alarming intelligence of the existence of a great un-
willingness on the part of the militia and volunteers of Upper Canada to tender
their active services.

Mr. M'Donnell informed me tha. the belief amongst them of the indifference
of the British Government to their fate was so general, that they deemed it
useless to make any exertions to maintain the connexion with the mother country.
He also said that nothing but a declaration from me, of the intentions of the
British Government having been misunderstood, would induce them to enrol
themselves for the defence of the province this winter. I had no hesitation in
assuring him that no trace of that indifference would be found in the measures
adopted, or the precautions taken by the government over which I presided, and
that I could not imagine the existence of a different feeling in the minds of the
British Ministers.

I trusted, therefore, that the same alacrity as was before manifested would
be evinced by all classes in the Upper Province, in coming forward for the main-
tenance of the public security.

Mr. M'Donnell stated himself to be perfectly satisfied with my declaration,
and was to return to Kingston the same evening.

I regret to state, with reference to this subject, that the feelings expressed by
Mr. M'Donnell are also very generally entertained by the British population in
Lower Canada.

I have, etc.
(Signed) DunHAi.m,

CIV

REPORT OF THE COMMITTEE OF THE LEGISLATIVE COUNCIL
OF UPPER CANADA ON LORD DURHAM'S REPORT

[Trans.: Journals of Legislalive Council of Upper Canada, App. G.G.]
May 11, 1839.

The Select Committee to whom was referred the Report 1 of the Right Honourable
the Earl of Durham, Her Majesty's late Governor-in-Chief of British North
America.

Respectfully Submil the Following Report:
In discussing the report of Her Majesty's late High Commissioner on the

affairs of Upper Canada, your Committee are fully aware, that their observations
cannot be understood by your Honourable House, as conveying any censure on
Her Majesty's Commissioner, who commences by informing Her Majesty, that
his information, respecting the state of Upper Canada, 2 had not been acquired
in the course of his actual administration of the government of that Province,
a fact to which the report itself bears ample testimony. His Lordship observes
that, "it is very difficult to make out from the avowals of parties, the real objects
of their struggles, and still less easy is it to discover any cause of such importance,
as would account for its uniting any large mass of the people in an attempt to
overthrow, by forcible means, the existing form of government." From the flrst
part of this paragraph it appears, that the political parties into which the

I The Report was officially communicated to parliament on February 11, 1838.
* See Report, vol. ii (ed. Lucas), pp. 145-93, where the report on Upper Canada is historically

examined in the notes.
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Province is said to be divided, have no very strong ground for complaint, other-
wise some definite description thereof would doubtless have been given to bis
Lordship; who, in the latter part of the same paragraph, insinuates that a large
iass of the people of Upper Canada were desirous of overthrowing the govern-

ment, a fact totally unknown in this Province, and already sufficiently refuted
by the conduct of the people. His Lordship then informs Her Majesty, that Upper
Canada "has long been entirely governed by a party commonly designated
through the Province as the 'family compact,'" and that, " there is in truth, very
little of family connection among the persons thus united." Why then should
his Lordship give his assistance in the dissemination of any such erroneous idea,
as that title has been used to propagate? His Lordship does not appear to have
iinderstood, that the object of the Press in adopting the term of "family com-
pact," as a name by which to designate "the Bench, the Magistracy, the holders
or the high offices of the Episcopal Church, and a great part of the legal pro-
fession, the possessors of nearly the whole of the waste lands of the Province,
the people all powerful in the chartered Banks, and sharing among themselves
almost exclusively all offices of trust and profit," intended to impress tleir
readers with the idea, that a close family connection did exist among aill the
persons in authority throughout the Province, and that if it were not so under-
stood the force of the epithet would be altogether lost; for throughout his Lord-
ship's Report "the family compact" is blazoned forth with studious pertinacity,
although the inaptness of the title had been previously admitted.

The -ligh Commissioner next endeavours to show, that all persons of education,
and more especially members of the learned professions, ought rather to settle
in the United States than in Canada; a Surgeon, for instance, because he must
show that he is duly qualified before he can be permitted to practise within this
Province; an Attorney, because he is not permitted to practise therein as a
Barrister; and a Barrister, because he is not allowed to act as an Attorney.

Your Committee are of opinion, that in all these regulations the legislature
has shown a proper and praiseworthy desire to prevent ignorant pretenders to
medical and legal knowledge, disturbing the animal economy or social condition
of Her Majesty's subjects. Then comes his Lordship's list of British grievances,
which is altogether remarkable; he complains of the Banking system, in which
he says the Canadian party are supreme (a large portion of the stock in the most
ancient of the chartered Banks is, however, owned by persons residing in Eng-
land), and further asserts, that the influence of the Banks "is said to be employed
directly as an instrument for upholding the political supremacy of the party"
(Canadian)-Your Committee happen to have the means of personally knowing,
that the chartered Banks have most studiously avoided political connection with
ail parties.

Your Committee find introduced as one of the grievances, "that under the
system of selling land pursued by the government, an individual does not receive
a patent for his land, until he bas paid the whole of his purchase money." Why
should a contrary course be pursued ? That is not shown! The High Commissioner
then wanders into Illinois, and gives a vivid description of the peculiar advantages
to be derived by English folk, who may become domiciled in the republic. If
indeed his Lordship had not qualified his opinions with the assertion that, "but
few cases in which the departure of an Englishman from Upper Canada to the
States, can be traced directly to any of these circumstances in particular,"
alluding to the British grievances before mentioned, your Committee would have
supposed that the peculiar functions of Her Majesty's High Commissioner were
not those detailed in his commission, the more especially, as these hitherto un-
heard of grievances are quoted as the cause of the decreased immigration frorn
the Parent State; and throughout the Report, comparisons are constantly drawn
unfavourable to Her Majesty's possessions in North America.

Your Committee having exposed a few of the inconsistencies in the first pages
of his Lordship's Report, deem it unnecessary to enter more fully into its details,
the conflicting character of which, as compared with his Lordship's other pro-
ductions, is sufficiently set forth in the report of the Committee on the state of
the Province, appointed by the House of Asssmbly: observing, however, that bis
Lordship sums up the Upper Canadian grievances in the great practical question
of the Clergy Reserves. Your Honourable House, has, so recently, had this question
under discussion, that your Committee refrain from any commentary on bis
Lordship's statements regarding it, but your Committee cannot avoid observing,
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that however unintentional, his Lordship's remarks are evidently calculated to
cast odium on the Established Church of England, which, like every other
respectable body throughout the colony, lias been constantly assailed by the
party mis-named Reformers.

Adverting, now, to his Lordship's great panacea for all political disorders,
"Responsible Government," your Committee beg to observe, that a liberal
minded Englishman, sincerely admiring the great principles of the British Con-
stitution, would naturally be desirous of extending them, theoretically and
practically, to all people living under the dominion of the Crown; and at the first
view, would be apt to ascribe any evils which were found to exist in any portion
of the Empire, to the absence of those political institutions, which he is bound
to uphold in the administration of public affairs, in the metropolitan and supreme
government.

It is in this manner we must account for the adoption, at first siglt, by many
statesmen, of the principle, that the officers administering the government
should be under the same popular control in colonies, as the like persons neces-
sarily are in those societies, where powers of supreme legislation, by means of
popular administration, are found to exist; but it is to the practical impossibility
of preserving colonial relations on such a plan, that we must attribute the fact,
that notwithstanding all the changes produced by the struggles of party, or the
alternations of conservative or liberal politics in England, no statesman, armed
with the authority, has, as yet, attempted to introduce the principle of responsi-
bility of government to the people, into the colonial system.

After an attentive and disinterested consideration of this subject, your Com-
mittee are led to the conclusion, that the adoption of the plan proposed by the
Earl of Durham, in which this is the prominent feature, must lead to the over-
throw of the great colonial empire of England.

The control exercised by the popular vill, over the administration of affairs in
Great Britain, and over the choice of persons by whom the government shall
be conducted, is founded, not upon theory, but upon the practical necessity
of carrying on a government according to the will of that power in the constitu-
tion, which, riglit or wrong, can nost effectually control it. Simple responsibility
of the executive functionaries, and their liability to answer for misdemeanors or
mistakes, existed in England long before the popular branch of the legisiature
assumed its present powers; and in fact, the trial and punisiment of ministers,
or in other words, their actual responsibility was mucli more frequently exhibited
when the Sovereign was independent of the people, than since the British con-
stitution has been, by the necessities of the Crown, moulded into its present form.

This latter responsibility the colonists have: it is now proposed to bestow on
them the former.

No one can be blind to the fact, that it is amongst those who advocate the
doctrine, that colonies are useless and burdensome, that responsibility of the
government to the people finds its warmest supporters. Lord Durham holds a
contrary opinion, and yet lie advocates popular government!

That the colonial possessions of England are of immense importance, and
essential to the continuance of her greatness and prosperity, few, we believe,
are prepared to deny. In support of that opinion, your Committee will, however,
quote a favourite expression of the Earl of Durham, after his lordship had seen
the Canadian possessions of the Crown, and become sensible of tlheir value-
"England, if she lose her North American colonies, must sink into a second-rate
power."

According to the present system, the governor of a colony exercises most of
the royal functions, under the general direction of the ministers of the crown;
lie is strictly accountable for his conduct, and for the use he makes of the royal
authority--he recommends for office persons in the colony, or appoints those
selected by the minister: and lie endeavours to conduct his government according
to the policy of the imperial cabinet, with a view to the present prosperity and
future greatness of a country in which England has a deep interest; and above all
things, with the intention of preserving, against all opposition, the unity of the
empire.

To enable him to fulfil these great duties, it is obviously his interest, and that
of his advisers, to keep on his side the popular voice of the colony, and to avoid
giving occasion to discontent-redressing real, and dissipating, by temperate
discussion, all imaginary grievances.
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According to the systern proposed by the Earl of Durham, the advisers of the
Lieutenant Governor would not be oflicers who, in accordance with the policy
of the home government, endeavour to aid the Lieutenant Governor in con-
ciliating the affections of the people; but they must be the creatures of the prevail-
ing faction or party in the Assenbly-advising the Governor altogether with the
view to the wislies of the House for the moment, regardless of the opinions of
the supreme Parliament, or those of the Imperial Cabinet-and having (though
naniinally subordinate) the power of forcing all their measures upon the Governor.

The colonial Governor must, in this case, be left without discretion or responsi-
lbility, and follow whatever changes may occur; in his colony he could take no
directions from the minister of the crown, nor, indeed, communicate with the
supreme government, unless in the terms dictated by his responsible advisers,
to whose directions lie must submit, far more completely than the Sovereign
to the advice of the cabinet. The real Sovereign, and the supreme cabinet, are
lost sight of and forgotten, in the administration of public affairs in the colony:
and thus the responsibility to Parliament, which in England is produced by, and
consistent with the powers of supreme legislation, being introduced into a colony
where the supremacy in the legislative body does not exist, the weaker body,
in fact, is by a political fiction, rnade the stronger. The dependency of the colony
is at an end; and while the Sovereign no longer possesses a confidential servant
in the colony, the ministers of the crown, who are responsible for the preserva-
tion of colonial connection, lose all authority to fulfil the duties of their office.

Either this must be the course pursued by a Governor, with responsible
advisers, or he must think for himself, independently of those advisers: and, as
a natter of course, throw himself for information and advice, upon irregular
and unknown sources. In such an event, the responsible advisers resign-they
have, perhaps, a majority in the Provincial Parliament; but they may, not-
withstanding, be very wrong. Then comes a dissolution of the Provincial Parlia-
ment, and, perhaps, an expression of public opinion, by a bare majority, against
the government-and probably, inimical to the interests of the empire. Who,
then, is to yield? The governnent must, in fact, retire from the contest, whether
right or wrong, or carry on public affairs without any advisers or public officers.

This cannot be donc: so that, after all, the governor of the colony must be
responsible to the prevailing party in the colony; and, so far as the empire is
concerned, he becomes the sovereign of an independent realm-having no dis-
cretion, and therefore no responsibility.

Under such a system, colonial dependence would practically be at an end. If
it be resolved, then, to force upon us an independence not yet courted, why
subject the colonies to the few iniserable years of transition from monarchy to
democracy, which must inevitably follow? Why subject the colony to the dis-
sensions of party? Is it to foster a spirit of undying enmity among a people
disposed to dwell together in iarmony and peace? Far better would it be to
unite them at once to an empire which, though rival, and perhaps inimical to
England, would, in such case, interfere sufficiently between contending parties,
to save them from eaci other.

If England withdraw lier influence, and leave her governors to be the shuttle
between colonial parties, no loyalty now existing among any of these parties
will prevent their seeking another influence in the neighbouring republic, to
replace the one needlessly withdrawn; and as the French of Lower Canada
sought the alliance of their ancient enemies, the Anglo-American population of
the neighbouring States, to give them ithe means of overwhelming the British
population-for the time left without the countenance or support of the British
government-so will the losing party, in either colony, seek some external
influence to aid their cause. England refuses the umpirage, and there can be
no doubt but that it will be readily offered, before many years, to the United
States.

Ireland and Scotland had once independent legislatures; but never, when
under the British crown, had they anything approaching to governments re-
sponsible to their respective people-yet the government of them became
inpracticable, the moment it approached to a participation of equal political
riglits, and they were united with England, because government in the different
parts of an empire, must be conducted with a view to some supreme ruling
power, which is not practicable with several separate and independent legisla-
turcs.
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The plan of the Earl of Durham is to confine the functions of the local legisla-

tures to affairs strictly colonial, but this limitation of powers is not practicable
under his Lordship's system.

It is perfectly true that it is not for the interest of England to maintain a
continual struggle with the local legislature, for the purpose of upholding any
class of persons in the colonies, as the servants of the Crown; but it is no less
truc, that the honour and interests of the Empire are intimately involved with
local administration, and that if Governors of colonies are to be left unsupported
by the Imperial Government, and to have their advisers chosen for them by
the prevailing party, the usefulness of the Governors must be at an end,-there
must either be continual collision between them and the other public servants
in the colonies, or the Governors must yield up their judgments and consciences
to the keeping of the factions which agitate the countries they are appointed to
govern.

In small communities, the future is continually sacrificed to present con-
venience, but the very temporary nature of the interests which influence the
politics of a country like this, with a changing population, with no barriers
between the inception of public will and its expression-the comparatively little
personal influence held by any, from considerations of property, or personal
attachment-the ephemeral character of the topics which sway elections and
elevate men for the moment into public favour, with almost a certainty of sink-
ing with the reflux of the wave which lifted thermî into view, operate against the
growing up of that steady influence capable of giving stability to politics, or of
defining the views of party. The people are individually essentially free-free
from landlords-free from employers-free from the influence of great wealth,
as well as from that of high station in the few; every man does as it seems best
in his own eyes. The consequence is, that it is scarcely possible to know, for any
continuance, what the views of the prominent parliamentary men are, except
on a few questions: no considerable number of them think alike, and all, by turns,
find theinselves in a minority many times during a parliamentary session.

This state of things does not arise from any modification of political institu-
tions, but from the individual independence of the population-caused by the
ease with which landed property is acquired. In England, political leaders think
for the people: in America, the people think for the members of Parliament;
and as the people is not bound to consistency, like individuals of note, its appetite
for change, and for the proposal and attempt to carry absurd and extravagant
measures, is, and must be gratified from time to fime, "non obstante" the con-
sistency of politicians.

The saine course of politics is found in the United States, where the President,
the Senate, and the House of Representatives constantly find their measures
negatived by each other, and where members are constantly instructed by their
constituents, according to the popular whim of the hour. We therefore do not
find what is strictly called Executive responsibility, or necessity of continual
accordance of government with the popular voice; and measures have, even
between the short intervals of the Presidential elections, time to be popular
and unpopular, two or three times over. The French Canadian party form,
perhaps, the only political combination in America with consistency of principle,
and this is because they have leaders who direct the general opinion. They are
consequently the only party whose representatives could by any possibility lay
down any tangible principles upon which they would conduct a government.
In this Province, as in the United States, popular will must influence the conduct
of government in all things not essentially wrong or chimerical, and in these the
government miust be strong enough to resist, and be known to have the power
of resistance for a sufficient time, to permit more cool and quiet consideration
on the part of the constituency.

A curious example of this species of legislation is found in a discussion, which
has occupied a great part of the present session, on the absorbing topic of the
Clergy Reserves. It has been taken up and discussed upon principles of liberality
and concession, on all sides; the parties, unable to agree upon any mode of
appropriation, have, as a final measure, referred the issue to the Imperial
Parliament.

It would be almost impossible to enumerate the various modes of distribution
proposed, with and without the approbation of government, on this question,
which would undoubtedly, in English politics, be considered one upon which the
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existence of a ministry must depend. Suffice it to say that, almost every member
had a plan of his own; some had two or three plans fresh from their constituents
-yet, strange to say, the house could not agree,-that is to say, there was a
number sufficient to negative every plan proposed, and to prevent the reference
of the inatter to England, up to the last day of the session.

la this paradoxical state of affairs, which of the contending parties should-
forin the colonial cabinet?

This, or something approaching to it, not being an unusual condition of politics,
it may easily be supposed that few, if any persons, possess sufficient influence to
conduct affairs; and from this state of things, it is to be presumed, lias arisen
the practice in all colonial governments with legislatures, of the governors
standing as mediators between parties, yielding and leaning to the popular voice,
but resisting it with the authority of their office, when it was manifestly in error.

it must be supposed that had the system proposed by the Earl of Durham
been long since adopted, the popular will would have prevailed to a far greater
extent than heretofore, and yet most of the practical evils found in the colonies
have arisen from measures popular at the time of their enactment.

Tlie preservation of the French language, laws, and institutions, and the
consequent perpetuation of the contest between the races, so strongly deprecated
by the Earl of Durham, was a popular measure, and rnust have prevailed even
more injuriously, and even destructively, under a responsible government.

The concessions of public lands to U. E. Loyalists and their children, to
militia, and other grantees not resident upon the lands, whîch now form an
acknowledged public grievance, were popular measures: the persons who benefited
by them being the population of the country, and those who complain of them
not being yet arrived.

The parliamentary grants for local works, and the disposal of funds by com-
missioners named by the legislature, and the abuse of this patronage are evidently
founded upon, and rising out of, the parliamentary influence sought to be made
supreme, and are evils which might have been greatly exaggerated, but could
not have been lessened by responsible Government. In fact they prove that
governors should oftener take the responsibility of resisting the popular voice
than they have been hitherto accustomed.

The very change in political sentiments, produced by the constant introduction
of new population from Great Britain, shows that legislation in these colonies
ought to be conducted with some view to the interests of those not represented
iii the legislature, but who may soon form the great mass of the subjects of the
Crown in America. A responsible cabinet must, however, look exclusively to
the party of the day, and in its favour neglect the great future interests of the
Province.

In short, local and sectional interests are felt too strongly and directly in
elective bodies, in small communities, to permit of consistent legislation on
general principles, and the objects to be gained during the short period for
which the majority hold their influence, are of too much consequence, compared
with distinct general results, to permit of the perfectly unchecked course which
would result from responsible government.

Although the points are few in which it is the interest of England directly
to interfere with local and internal affairs in the colonies, your. Committee are
at a loss to conceive how, in a government so independent as this is proposed
to be made of England, these few points can by any means be excluded from the
control of the local parliament-a disagreement with the cabinet and legislature
on the subject of foreign trade, immigration, disposal of lands, or any of the
exlcuded topics, will just as readily induce a stoppage of the supplies, with all
the consequences, as any of the questions within the range of local legislation,
and if we can suppose cases in which the interests of the empire and that of the
colony should be different, it is vain to expect that any set of public servants
who should espouse the general interests could continue in authority.

Even in the question of peace and war, excluded alike from local legislation
in the several states of America, as in the colonies, we have seen how nearly in
the states of Michigan, New York, and Maine, the prevalence of popular opinion
produced a terrible national war: how the arm of government was paralysed,
and the licentious and outrageous conduct of the populace encouraged by local
authorities, because of the influence of this excluded and forbidden question
upon the elections of local governors and local legislatures:-and it cannot be
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questioned that little more exacerbation of the public mind in Upper Canada,
would have caused such a desire for reprisal and retaliation, as would have placed
any local responsible cabinet, desirous to maintain peace on the border, in direct
collision with the popular voice.

A stronger instance of the necessity for interference in local affairs than the
recommendation of the British Government for a merciful course towards the
prisoners presented, could scarcely have occurred, for it has justly been observed,
that the honour of England would suffer, if life were taken unnecessarily. But
to prevent its being taken to a much greater extent than has been permitted,
required much firmness in the advisers of the government, and much reliance
on their part on the Imperial authorities for support in the humane course
recommended by them.

To conclude this subject, your Committee would observe, that so long as
England holds sway in the colonies, there will be a majority seeking for power
in the Provinces; and a minority for justice and protection, and impartial
government. The moment -the provincial magnates are made supreme by the
proposed system, interference to do justice will be a breach of faith; and let it
be recollected, that if England refuse the umpirage between contending parties,
there is a power at hand, ready and anxious to join with either, and watching
for the favourable opportunity.

From these reasonings, it appears evident, that the expenses of military defence
in Canada are not to be avoided by a partial independence, or by anything short
of abandonment. These expenses have not been incurred in consequence of any
want of popular concessions: they have been caused by the unprincipled and
outrageous conduct of the border Americans, which can only be held in check
by military defences, or by the influence of British power, upon the American
people, through their government.

Referring to the causes of the late insurrection, your Committee would observe,
that it is not to be contended, that the influence over the public mind, caused
by Sir Francis Head having placed the question at issue in such a light as to
show political evils arising from the reform system so strongly as to produce the
change in the elections of 1836, could either produce or excuse rebellion. The
question at issue involved consequences of vital importance: nor could the rebel-
lion be produced or excused by comparisons made by the public, to the dis-
advantage of the Reformers. The only pretence amongst all those urged, having
any colour of argument, is the alleged corruption at the elections, and the
influence then obtained by government. But this pretext seems, upon examina-
tion, as unfounded as the others: a people who will permit themselves, in a country
in which the elective franchise is so widely diffused, to be bribed or influenced
into returning an overwhelming majority to parliament, are not the most likely,
therefore, to rise in rebellion against their own decision; and as to the fact of
corruption on the part of the government, so far from there being any means
of attempting such a course, it is with great difficulty that the government can
find the means of carrying on itself, without any such expensive interference
with the rights of electors. If the assertion were not too absurd for dispute
upon it, reference might be had to the returns from the public offices, and to the
proceedings in the Assembly, in which the reformers were invited, in vain, to
sustain any one of these accusations, as a full refutation of the charge of corrupt
interference influencing the elections.

That dissatisfaction prevailed amongst the defeated party, as in all other cases,
is admitted-and that the elected members did not possess the confidence of
those who voted against them, was to be expected; but that the successful
majority were thereby driven into despair of good government, or were dis-
contented with their own mode of putting members of their own choice into
power, is not only contradicted by the argument that the remedy would always
be in their own hands, but by the fact of the enthusiastic loyalty with which
the populace of the country, chiefly those who formed the majority in the late
elections, rallied round the very men and the governor, by whom, according to
the complaint of the reformers, they had been disappointed and betrayed. Your
Committee are of opinion, that the proximity of the American frontier-the wild
and chimerical notions of civil government broached and discussed there-the
introduction of a very great number of border Americans into this Province as
settlers who, with some most respectable and worthy exceptions, formed the
bulk of the reformers, who carried these opinions so far as disaffection-together
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with the existence of actual rebellion, and the expectation of a general rising in
Lower Canada, emboldened a portion of the minority to rise in rebellion in this
Province, in the hope of achieving the overthrow of the Government with foreign
assistance.

Is it because reformers, or a portion of them, can command the sympathies
of the United States, and of Lower Canadian rebels, that the internal affairs of
a British colony must be conducted so as to please them? Vhere would the
colonial government have looked for support and defence, in its time of real
(langer, had proscription, and discouragement, and disregard, been the portion
of those who had shown, at the elections, that they were willing to sacrifice a
portion of popular influence, to the great object of retaining British connection?

low painfully must such men be excited, at reading, in Lord Durham's
Report, what appears to be a justification of the course taken by the disaffected,
without one word of approval of those who risked and endured so much in
defence of British supremacy. In what manner, we ask, did the dominant party
miake use of the occasion, to persecute or disable the whole body of their political
opponents? Who were the numbers of perfectly innocent men thrown into
prison, and who suffered in person, property, and character? And what severe
laws were passed in Upper Canada, under colour of which individuals very
generally esteemed, were punished without any form of trial?

That some unauthorized individuals were prone to insult those whom they
viewed, at the moment, as a fallen enemy, must have been the case. That the
individuals, thus insulted, may have felt themselves aggrieved and annoyed,
cannot be doubted-that a great many were thrown into prison (against whom
the clearest proof of high treason was in the hands of the magistracy), but who
were relcased without trial, a mercy which they most thankfully accepted, can
easily be proved. That theywere perfectly innocent, could only have been placed
beyond dispute by a trial, but in the cases of the great number of individuals
arrested, there were not only good grounds of suspicion, but means of proof of
guilt, and it would be far, indeed, from being the interests of the parties them-
selves to provoke an inquiry.

It is truc, that magistrates, sometimes looking to the circumstances of their
own immediate neighbourhoods, rather than to the policy of the Government
at large, proceeded with more zeal and strictness than the case demanded; but
what good reason for complaint has the criminal, arrested for high treason, in
the discovery, that the magistrate, by whose authority ho is arrested, has a
political leaning different from himself ?

It is stated, in Lord Durham's Report, that it was generally believed, that the
pardon of Samuel Lount, and Peter Matthews,' was solicited by no less than
thirty thousand of their countrymen. The number of petitioners-men and
women-who petitioned for these criminals, appear, upon examination, to be
four thousand, five hundred, and seventy-four; such exaggerations necessarily
reftite themselves.

It is one of the most distressing effects of the publication of the Earl of
Durham's Report, that His Lordship thus seems to condemn the execution of
these men. If they really ought to have been spared, the publication of such a
sentiment, from one in high authority, cannot restore them, but it must give
rise to feelings, on the part of their friends, and their political party (who may
never have imagined such a possibility as the escape from punishment of every
one of the leaders of a rebellion, which inflicted so much calamity upon the
Province), but who will now think that, had the Earl of Durham been in this
Province, high treason would have been considered much in the same light as
a riot at an election.

Your Committee having animadverted on the principal topics in the report
of the High Commissioner, beg, ere they conclude, to observe that, as regards
Upper Canada, Lord Durham could not possibly have any personal knowledge,
the period of his sojourn in that Province being of such very short duration.
Your Committee regret that His Lordship should have confided the task of
collecting information to a person, who, be he whom ho may, has evidently
entered on his task, with the desire to exalt the opponents of the colonial govern-
ment in the estimation of the High Commissioner, and to throw discredit on the
statements of the supporters of British influence, and British connection-that

1 Samuel Lount and Peter Mathews took an active part in the Mackenzie rebellion. They were
executed in April 1838.
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lie should, in sucli an attempt have laid himself open to severe censure, vas to
be expected. Your Committee have, however, through a feeling of respect for
Her Majesty's Commissioner, refrained froin commenting on his Report, in the
terms which they honestly avow they think it merits, confident that their for-
bearance will meet the desires of your Honourable louse, and be equally in
accordance with the wishes of the family compact hereinbefore mentioned.

All whiclh is repectfully subnitted.
J. S. MACAULAY,

Chairman.
Committee Room,

Legislative Council
11th day of May, 1839.

Cv

LORD JOHN RUSSELL ON CANADIAN AFFAIRS, JUNE, 18391

[Trans.: Chislolm, J. A., The Speeches and Public Lellers of Joseph Howe
(2 vols., Halifax, 1909).]

There is another question upon which I am now going to state an opinion,
which question, I think, is of the very greatest importance and upon which Lord
Durham lias expressed an opinion contrary to that entertained by this H-ouse-
I mean the question with respect to the responsibility of the individual holding the
office of Governor in the Province. Lord Durham has stated that an analogy
existed between the representative of the Crown in the Colony and the con-
stitutional responsiblity of the ministers in this country. le states that as soon
as the ministers of the Crown have lost the confidence of the blouse of Commons
in this country they cease to be ministers, and that tley could not go on with
the governiment with a constant minority. le added that it is certainly a most
unusual case for a ministry to go on for several months in a minority, and he then
attempts to apply that principle to the government of Canada. Now, the resolu-
tion of this House on this subject was in these terms: "Resolved, That while it
is expedient to improve the composition of the Executive Council of Lower
Canada, it is unadvisable to subject it to the responsibility demanded by the
-ouse of Assembly of that Province." 2 This House upon my motion came to

that resolution, and I must own that there is nothing in this report which lias
at al], in my mind, shaken the argument by which at the time I supported that
resolution. It does not appear to me that you can subject the Executive Council
of Canada to the responsibility which is fairly demanded of the ministers of the
executive power in this country. In the first place, there is an obvious difference
in matter of form with regard to the instructions under which the Governor
of a colony acts. The Sovereign in this country receives the advice of the ministers
and acts by the advice of those ministers, and indeed, there is no important act
of the Crown for which there is not some individual minister responsible. There
responsibility begins and there it ends. But the Governor of Canada is acting,
not in that high and unassailable position in which the Sovereign of this country
is placed. He is a Governor receiving instructions from the Crown on the re-
sponsibility of a Secretary of State. Here, then, at once, is an obvious and
complete difference between the Executive of this country and the Executive
of a colony. The Governor might ask the Executive Council to propose a certain
measure. They might say that they could'not propose it unless the members of
the House of Assembly would adopt it, but the Governor might reply that he had
received instructions from home commanding him to propose that measure.
How, in that case, is he to proceed? Either one power or the other must be set
aside,-either the Governor or the House of Assembly; or else the Governor
must become a mere cipher in the hands of the Assembly and not attempt to
carry into effect the measure which he is commanded by the home Government
to do. But if we endeavour to carry out this analogy, there is one case that all
the world allows is a case in which it could be applied-I mean the case of

1 This speech was delivered on the introduction of the act of union, June 3,1839. It led to the famous
open letters addressed to lord John Russell (sec Nos. CVI-CIX).

2 Sece No. XCIII.
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foreign affairs. If the Assembly of New Brunswick in the late collision carried
on a dispute with the North American States-(Here some interruption occurred
which gave rise to cries of "Order, Order.") The subject (continued the noble
Lord) is certainly a very important one, and although I may express myself in
very inadequate terms yet I do conceive that it is in my opinion one of the most
inortant points contained in Lord Durham's report and one on which I differ
wit h him. I ought to state the grounds of that difference. I say if the Assembly
of New Brunswick had been disposed to carry the point in dispute with the North
Amnerican States hostilely and the Executive Council had been disposed to aid
titern, in my opinion the Governor must have said that his duty to the Crown
of this country and the general instructions which he had received from the
minister of the Crown, did not permit him to take that course, and, therefore,
he could not agree with the Executive Council to carry into effect the wish of the
majority of the Assembly. That is allowed. Does not then this very exception
destroy the analogy you wish to draw, when upon so important a point as that
of foreign affairs, it cannot be sustained? Again neither could this analogy be
maintained with regard to trade between Canada and the mother country or
Canada and any other foreign country; how then can you adopt a principle
frorn which sucli large exceptions are to be made? If you were to do so you would
be continually on the borders of dispute and conflict; the Assembly and the
Executive on the one hand requiring a certain course to be pursued, while the
Governor on the other hand would be as constantly declaring that it was a course
he could not adopt; so that instead of furnishing matter of content and harmony
in these Provinces, you would be affording new matter for dispute and discontent,
if you were to act upon this supposed analogy. But supposing you could lay down
this broad principle and say that all external matters should be subject to the
home Government and all internal affairs should be governed according to the
mijority of the Assembly, could you carry that principle into effect? I say we
cnnot abandon the responsibility which is cast upon us as ministers of this great
enpire. I will put a case, one merely of internal concern, that occurred only the
other day. Let us suppose that an officer of Militia in Upper Canada after an
action, was to order that the persons taken in that action should be put to death
on the field. I can conceive it possible, in a state of exasperation and conflict
with the people of a neighbouring state, that the Assembly might applaud that
conduct and might require that it should be the rule, and not the exception,
that all invaders of their territory should be treated in that manner and that the
parties should be put to death without trial. Supposing that to be the case,
could the Government of this country adopt such a rule? Could the Secretary
of State for the Colonies sanction such a rule, and not decide, as his honourable
friend the Under Secretary had done, that such a practise would meet with his
decided reprehension? IL is quite impossible to allow it to be laid down as a
general principle that any part of the government of this country, conducted
by ministers having the sanction of this flouse shall be overruled by a colony,
aind that such colony shall not be subject to the general superintending authority
of the Crown of these realms. I can conceive, sir, and I think that it would be the
)art of wisdom and justice to say, that there are matters affecting the internal

affairs of these Provinces,-that there are matters in which neither the Imperial
Parliament nor the general Government need interfere and on which they should
be anxious to consult the feelings of the people of the colonies. IL seems to me,
sir, as much a rule of sense as of generosity, that there are some questions on
which it would not be desirable that, on the opinion of the Secretary of State for
the Colonies, the opinion of the House of Assembly should be put on one side.
I know no reason why the Legislative Assembly, whether of each separately,
or of both Provinces united, should not be listened to with deference; but I am
not prepared to lay down as a principle-a new principle-for the future govern-
ment of the colonies, that we ought to subject the Executive there to the same
restrictions as prevail in this country.

Resolved, That it is the opinion of this House that it is expedient to form a7
legislative union of the Provinces of Upper and Lower Canada, on the principles
of a froe and representative governrment, in such manner as may most conduce
to p)rosperity and contentment of the people of the united Province.

Resolved, That it is expedient to continue till 1842 the powers vested in the
Governor and special Council of Lower Canada by an Act of last session, with
such alterations of those powers as may be deemed advisable.
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CVI

JOSEPH HOWE'S LETTERS TO LORD JOHN RUSSELL'

[Trans.: Chisholm, op. cil.]

Halifax, Nova Scotia [Sepl. 18, 1839].
My Lord,-I beg your Lordship to believe that no desire to seek for notoriety
beyond the limited sphere in which Providence has placed me, tempts me to
address these letters to you. Born in a small and distant Province of the empire,
and contented with the range of occupation that it affords, and with the moderate
degree of influence which the confidence of some portion of its population confers,
I should never have thought of intruding upon your Lordship, had not the
occupations of my past life, and the devotion to them of many days of toil and
nights of anxious inquiry led me to entertain strong opinions upon a subject
which your Lordship bas undertaken recently to discuss; and which, while it
deeply concerns the honour and the interests of the empire, appears to be, by
Her Majesty's present ministers, but little understood. Whether or not the
Anglo-Saxon population, upholding the British flag on this side of the Atlantic,
shall possess the right to influence, through their representatives, the Govern-
ment under which they live, in all matters touching their internal affairs (of
which their fellow-subjects living elsewhere know nothing and with which they
have no right to interfere) is a question, my Lord, that involves their happiness
and freedom. To every Nova Scotian it is no light matter that the country of
his birth, in whose bosom the bones of a hardy and loyal ancestry repose, and
whose surface is possessed by a population inferior in none of the physical, moral,
or mental attributes which distinguish his race, to any branch of the great British
family, should be free and happy. I share with my countrymen their solicitude
on this subject; I and my children will share their deep disgrace, if the doctrines
recently attributed to your Lordship are to prevail to the utter exclusion of us
all from the blessings and advantages of responsible government, based upon
the principles of that Constitution which your Lordship's forefathers laboured
to establish and ours have taught us to revere. To the consciousness of social
and political degradation which must be my portion, if the future government
of North America is arranged upon the principles recently avowed by the
ministry, I am reluctant that the reflection should be added that the colonists
were theinselves to blame in permitting a great question, without ample dis-
cussion and remonstrance, to be decided upon grounds which they knew to be
untenable and untrue. In addressing your Lordship on such a topic, it is gratify-
ing to reflect that your past life is a guarantee that the moment that you are
satisfied that a greater amount of freedom and happiness can be conferred oh
any portion of your fellow-subjects than they now enjoy, without endangering
the welfare of the wlhole-when once convinced that the great principles of the
British Constitution can be more widely extended, without peril to the integrity
of the empire-you will not hesitate to lend the influence of your great name and
distinguished talents to the good old cause "for which Hampden died in the field
and Sidney on the scaffold."

Lord Durham's Report on the affairs of British North America appears to
have produced much excitement in England. The position which his Lordship
occupies as a politician at home naturally draws attention to whatever he says
and does; and the disclosures made in the Report must appear so strange to
many and the remedies suggested so bold and original to many more, that I arn
not surprised at the notice bestowed by friends and focs on this very important
document. From what I have seen, however, it is evident that his Lordship is
paying the penalty of party connection; and that his opinions on Canadian
affairs, instead of being tried on their merits, are in many cases applauded or
opposed, as his views of British or Irish politics happen to be relished or con-
demned. It is almost too much to expect that my feeble voice will be heard
amidst the storm of praise and censure that this Report lias raised; and yet there
inay be some, who, disliking this mode of estimating a state paper, or distrusting
the means of judging possessed by many who express opinions, but whose

' For constitutional developments in the maritime provinces, see Martin, C., Empire and Common-
wealth (Oxford, 1929).
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practical experience of the working of colonial constitutions bas been but slight-
if indeed they have had any-may feel disposed to ask, What is the thouglit of
the Report in the colonies? Are its leading features recognized as true to nature
and experience there? Are the remedies suggested approved by the people
wliose future destinies they are to influence and control?

The Report lias circulated for some months in the colonies, and I feel it a
iuty to state the grounds of my belief that his Lordship in attributing many if
not ail of our colonial evils and disputes to the absence of responsibility in our
rulers to those whom they are called to govern, is entirely warranted by the
knowledge of every intelligent colonist; that the remedy pointed out, while
it possesses the merits of being extremely simple and eminently British,-making
them so responsible, is the only cure for those evils short of arrant quackery;
tie only secure foundation upon which the power of the Crown can be established
on this continent, so as to defy internal machination and foreign assault.

IL appears to me that a very absurd opinion lias long prevailed among many
worthy people, on both sides of the Atlantic, that the selection of an Executive
Council, who, upon most points of domestic policy, will differ from the great body
or the inhabitants and the majority of their representatives, is indispensable
to the very existence of colonial constitutions; and that if it were otherwise,
the colony would fly off, by the operation of some latent principle of mischief,
whîich I have never seen very clearly defined. By those who entertain this view,
iL is assumed, that Great Britain is indebted for the preservation of lier colonies,
not to the natural affection of their inhabitants-to their pride in her'history,
to Lheir participation in the benefit of lier warlike, scientific or literary achieve-
ients,-but to the disinterested patriotism of a dozen or two persons, whose
ianies are scarcely known in England, except by the clerks in Downing Street;
wlio are remarkable for nothing above their neighbours in the colony, except
perhaps the enjoyment of offices too richly endowed; or their zealous efforts to
annoy, by the distribution of patronage and the management of public affairs,
lte great body of inhabitants, whose sentiments they cannot change.

I have ever held, my Lord, and still lold to the belief, that the population of
British North America are sincerely attached to the parent State; that they
are proud of their origin, deeply interested in the integrity of the empire and not
anxious for the establishment of any other forin of government here than that
which you enjoy at home; which, while it has stood the test of ages and purified
itself by successive peaceful revolutions, has so developed the intellectual, moral,
and natural resources of two small Islands, as to enable a people, once com-
paratively far behind their neighbours in influence and improvement, to combine
and wield the energies of a dominion more vast in extent and complicated in
all its relations than any other in ancient or modern times. Why should we
desire a severance of old ties that are more honourable than any new ones we
can form? Why should we covet institutions more perfect than those which
have worked so well and produced such admirable results? Until it can be shown
that there are forms of government, combining stronger executive power with
niore of individual liberty; offering nobler incitements to honourable ambition,
and more security to unaspiring ease and humble industry; why should it be
taken for granted, either by our friends in England, or our enemies elsewhere,
that we are panting for new experiments; or are disposed to repudiate and cast
aside the principles of that excellent Constitution, cemented by the blood and
the long experience of our fathers and upon which the vigorous energies of our
brethren, driven to apply new principles to a field of boundless resources, have
failed to improve? This suspicion is a libel upon the colonist and upon the Con-
sLitution he claims as his inheritance; and the principles of which he believes
to be as applicable to all the exigencies of the country where he resides, as they
have proved to be to those of the fortunate Islands in which they were first
developed.

If the conviction of this fact were at once acknowledged by the intelligent and
influential men of all parties in Britain, colonial misrule would speedily end and
the reign of order indeed commence. This is not a party question. I can readily
understand how the Duke of Wellington and Sir Robert Peel may differ from your
Lordship or the Earl of Durham as to whether measures should be carried, which
Lhey believe would impair, and you feel will renovate, the Constitution; but
surely none of these distinguished men would wish to deny the Constitution
itself to large bodies of British subjects on this side of the water, who have not
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got it, who are anxious to secure its advantages to themselves and their children;
who, while they have no ulterior designs that can by any possibility make the
concession dangerous, can never be expected to be contented with a system the
very reverse of that they admire; and in view of the proud satisfaction with
which, amidst all their manly struggles for power, their brethren at home survey
the simple machinery of a government, which we believe to be, like the unerring
principles of science, as applicable to one side of the Atlantic as to the other,
but which we are nevertheless denied.

Many persons, not familiar with the facts, may wonder how this occurs,
and may be disposed to doubt the correctness of my assertion. It seems strange
that those who live within the British Empire should be governed by other
principles than those of the British Constitution; and yet it is truc, notwith-
standing. Let me illustrate the fact, by a few references to British and Colonial
affairs. In England the government is invariably trusted to men whose principles
and policy the mass of those who possess the elective franchise approve and who
are sustained by a majority in the House of Commons. The Sovereign may be
personally hostile to them; a majority of the House of Lords may oppose them
in that august assembly; and yet they govern the country until, from a deficiency
of talent, or conduct, or from ill fortune, they find their representative majority
diminished, and some rival combination of able and influential men in condition
to displace them. If satisfied that the Commons truly reflect the opinions of
the constituency, they resign ; if there is any doubt, a dissolution is tried, and the
verdict of the country decides to which party its destinies are to be confided.
You, in common with every Englishman living at home, are so familiar with
the operation of this system, and so engrossed with a participation in the ardent
intellectual competition it occasions, that perhaps you seldom pause to admire
what attracts as little attention as the air you breathe. The cabman who drives
past St. Paul's a dozen times a day, seldon gazes at its ample outline or excellent
proportions; and yet they impress the colonist with awe and wonder and make
him regret that he lias leftno such edifice in the west.

As a politician, then, your Lordship's only care is, to place or retain your
party in the ascendant in the House of Commons. You never doubt for an instant
that if they are so, they must influence the policy and dispense the patronage
of the Government. This simple and admirable principle of letting the majority
govern, you carry out in all your corporations, clubs, and public companies and
associations; and no more suspect that there is danger in it or that the minority
are injured when compelled to submit, than you sec injustice in awarding a cup
at Epsom or Doncaster to the horse that lias won rather than to the animal
which lias lost the race. The effects of this system are perceptible everywhere.
A peer of France, under the old régime, if he lost the smiles of the court suffered
a sort of political and social annihilation. A peer of England, if unjustly slighted
by the Sovereign, retires to his estate, not to mourn over an irreparable stroke
of fortune, but to devote his hours to study, to rally his friends, to connect him-
self with some great interest in the state, whose accumulating strength may bear
him into the counsels of his Sovereign, without any sacrifice of principles or
diminution of self-respect. A commoner feels, in England, not as commoners
used to feel in France, that honours and influence are, only to be obtained by an
utter prostration of spirit, the foulest adulation, the most utter subserviency to
boundless prerogatives, arbitrarily exercised,-but that they are to be won in
open arenas, by the exercise of those manly qualities which command respect;
and by the exhibition of the ripened fruits of assiduous intellectual cultivation,
in the presence of an admiring nation, whose decision ensures success. Hence
there is a self-poised and vigorous independence in the Briton's character by
whichli he strangely contrasts with all his European neighbours. His descendants
in the colonies, notwithstanding the difficulties of their position, still bear to
John Bull, in this respect, a strong resemblance; but it must fade if the system
be not changed; and our children, instead of exhibiting the bold front and manly
bearing of the Briton, must be stamped with the lineaments of low cunning and
sneaking servility, which the practical operation of colonial government lias a
direct tendency to engender.

From some close observation of what has occurred in Nova Scotia and in the
adjoining colonies, I am justified in the assertion, that the English rule is com-
pletely reversed on this side of the Atlantic. Admitting that in Lower Canada, in
consequence of the state of society which Lord Durham lias so well depicted,
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such a policy may have been necessary; surely there is no reason why the people
of Upper Canada, Nova Scotia, New Brunswick, Prince Edward Island, and New-
foundland, should, on that account, be deprived of the application of a principle
which is the corner-stone of the British Constitution-the fruitful source of
responsibility in the Government, and of honourable characteristics in the
people. If the Frenchrmen in one Province do not understand, or cannot be
entrusted with this valuable privilege, why should we, who are all British or of.
British descent, be deprived of what we do understand and feel that we can
never be prosperous and happy without?

Your Lordship asks me for proofs. They shall be given.
Looking at all the British North American Colonies, with one single exception,

so far as my menory extends, although it has sometimes happened that the local
administration lias secured a majority in the Lower House, I never knew an
instance in which a hostile majority could displace an Executive Council, whose
measures it disapproved; or could, in fact, change the policy or exercise the sliglit-
est influence upon the administrative operations of the Government. The case
which forms the exception was that of the Province of New Brunswick; but
there the struggle lasted as long as the Trojan war-through the existence of
several Houses of Assembly; and was at length concluded by an arrangement
wiLh the authorities at home after repeated appeals and two tedious and costly
delegations to England. But the remedy applied, even in that case, though
satisfactory for the time, can have no application to future difficulties or differ-
ences of opinion. Let us suppose that a general election takes place in that
Province next year and that the great body of the people are dissatisfied with
the mode in which the patronage of the Government lias been distributed and
the general bearing of the internal policy of its rulers. If that colony were an
English incorpo'ated town, the people would have the remedy in their own hands;
if they were entrusted with the power which as British subjects of right belongs
to ,hem, they would only have to return a majority of their own way of thinking;
a few men would change places; the wishes of the majority would be carried out,
and by no possibility could anything occur to bring the people and their rulers
into such a state of collison as was exhibited in that fine Province for a long
series of years. But under the existing system, if a hostile majority is returned
wlat can they do? Squabble and contend with an executive whom they cannot
iniluence; see the patronage and fa'vour of Government lavished upon a minority
wlo annoy, but never outvote them; and, finally, at the expiration of a further
period of ten years, appeal by delegation to England; running the hazard of
a reference to a clerk or a secretary whose knowledge of the various points at
issue is extremely limited-who has no interest in them, and who, however
favourably disposed, may be displaced by some change in the position of the
parties at home before the negotiations are brought to a close.

In 1836, a general election took place in Nova Scotia; and when the Legisla-
turc met for the despatch of business, it was found that the local government
had two-thirds of the members of the representative branch against them. A
fair-minded Englishman would naturally conclude that the local cabinet, by a
few official changes and a modification of its policy, would have at once deferred
to the views and opinions of so large a majority of the popular branch. Did it
do so? No. Af ter a fierce struggle with the local authorities, in which the revenue
bills and the appropriations for the year were nearly lost, the House forwarded
a strong address to the foot of the throne, appealing to the Crown for the redress
of inveterate grievances, the very existence of which our colonial rulers denied,
or which they refused to remove.

To give your Lordship an idea of the absurd anomalies and ridiculous wretched-
ness of our system up to that time, it is only necessary to state, that a Council
of twelve persons administered the government, and at the same time formed
tie upper branch of -the Legislature, sitting invariably with closed doors. Only
five of these twelve gentlemen were partners in one private bank, five of them
were relations, two of them were heads of departments, and one was the Chief
Justice, who in one capacity had to administer the law he had assisted to make,
and then in a third to advise the Governor as to its execution. To heighten the
absurdity of the whole affair, it is hardly necessary to add, that only nine of
these twelve men were members of a particular Church, which, however useful
or respectable, only embraced one-fifth of the whole population of the Province.
To the passage of certain measures for the regulation of our currency, the

ce 2



388 CONSTITUTIONAL DOCUMENTS OF CANADA [1791-
derangement of which was supposed to be profitable to those who dealt in money,
the bankers were said to have opposed their influence. Any attempt at reduction
of the expense of the revenue departments, the heads of which sat at the board,
was not likely to prevail; while the patronage of the Government was of course
distributed by the nine Churchmen, in a way not very satisfactory to the four-
fifths of the people who did not happen to belong to that communion. Such a
combination as this never could have grown up in any colony where the English
principle of responsibility had been in operation. Indeed, there was something
so abhorrent to Britisli feeling and justice in the whole affair that Lord Glenelg
at once decided that it was "too bad"; and, while in Her Majesty's name he
thanked the Commons for the representation they had made, he directed the
Governor to dissolve the old Council and form two new ones free from the objec-
tions which the Assembly had urged.

Had the instructions given been fairly carried out, there is little doubt that
in Nova Scotia, as in New Brunswick, the people and their representatives
would have been contented for a time; and would have felt that, in extreme
cases, an appeal from their local rulers to the Colonial Secretary would be effectuai.
The existing machinery of government might have been supposed to be adequate
to the necessities of the country, with perhaps an entire revision and repair at
the hands of the master workmen at home once in ten years, or whenever the
blunders of subordinates in the colony had completely clogged its operations.

But mark the result. The Governor was instructed to call into the new Councils
those who "possess the confidence of the country." Now, you in England are
simple enough to believe, that when the Whigs have, in a house of six hundred
and sixty-eight members, a majority of eight or ten, they possess the confidence
of the country; and if their majority should happen to be double that number,
you would think it droll enough if they were excluded from political influence,
and if the new creations of peers and selections for the Cabinet should ail be
made from the ranks of their opponents. This would be absurd at home, and yet
it is the height of wisdom in the colonies. At the time these commands were sent
out, the party who.were pressing certain economical and other reforms in Nova
Scotia were represented by two-thirds of the members of the popular branch.
The relative numbers have occasionally varied during the past three sessions.
At times, as on the recent division upon a delegation, the reformers have num-
bered thirty-three to eleven, in a House of forty-six. On some questions the
minority has been larger, but two thirds of the whole may be fairly taken as the
numerical superiority on all political questions of the reformers over their
opponents. It will scarcely be believed, then, in England, that in the new appoint-
ments, by which a more popular character was to be given to the Councils, six
gentlemen were taken from the minority and but two from the ranks of the
majority. So that those who had been thanked for making representations to
the Queen and who were pressing for a change of policy, were all passed over
but two; while those who had resisted and opposed every representation, were
honoured by appointments and placed in situations to render any such change
utterly hopeless. The Executive Council, the local cabinet or ministry, therefore,
contained one or two persons of moderate views, not selected from the House;
one from the majority; and eight or ten others, to render his voice very like that
of the "man crying in the wilderness." He held his seat about half a year and
then resigned; feeling that while he was sworn to secrecy and compromised by
the policy lie had not approved he had no influence on the deliberations of the
Cabinet or the distribution of patronage. Things were managed just as much
in accordance with the royal instructions with respect to the Legislative Council.
The pack was shuffled, the game was to remain the same. The members of the
majority, as I have said before, were all omitted in the new creation of peers,
but one; while from the House and beyond it some of the most determined
supporters of old abuses were selected; and among them, a young lawyer who
had shown a most chivalrous desire to oppose everything Her Majesty so
graciously approved; and who, in the excess of his ultra zeal, had, upon the final
passage of the address to the Crown, when almost all his friends deserted him,
voted against the measure in a minority of four..

Here, then, your Lordship has a practical illustration of the correctness of
Lord Durham's observations, and may judge of the chance the present system
offers of good colonial government, even when the people have the Queen and
the Colonial Secretary on their side. Such policy would wither ail hope in the
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Nova Scotians, if they did not confide in the good sense and justice of their
brethren within the four seas. We do not believe that the Parliament, press, and
the people of England, when rightly informed, will allow our local authorities
"to play such tricks before high heaven" or force us to live under a system so
absurd, so anti-British, so destructive of every manly and honourable principle
of action in political affairs. The House of Assembly, as a last resort, after ample
deliberation, determined to send two members of that body as delegates to
England, to claim the rights of Englishmen for the people of this country. Your
Lordship's declaration tells me, that on this point they will be unsuccessful;
but patient perseverence is a political characteristic of the stock from which we
sprimg.

You ask me for the remedy. Lord Durham has stated it distinctly: the Colonial
Governors must be commanded to govern by the aid of those who possess the
confidence of the people, and are supported by a majority of the representative
branch. Where is the danger? Of what consequence is it to the people of England,
whether half-a-dozen persons, in whom that majority have confidence, but of
whom they know nothing and care less, manage our local affairs; or the sanie
number, selected from the minority, and whose policy the bulk of the popula-
tion distrust? Suppose there was at this moment a majority in our Executive
Council who think with the Assembly, what effect would it have upon the funds?
Would the stocks fall? Would England be weaker, less prosperous or less re-
spected, because the people of Nova Scotia were satisfied and happy?

But, it is said, a colony being part of a great empire must be governed by
different principles from the metropolitan state. That, unless it be handed over
to the minority it cannot be governed at all; that the majority, when they have
things their own way, will be discontented and disloyal; that the very fact of
their having nothing to complain of will make them desire to break the political
compact, and disturb the peace of the empire. Let us fancy that this reasoning
were applied to Glasgow, or Aberdeen, or to any other town in Britain, which
you allow to govern itself. And what else is a Province, like Nova Scotia, than
a small community, too feeble to interfere with the general commercial and
military arrangements of the Government; but deeply interested in a number
of minor matters, which only the people to be affected by them can wisely manage;
which the ministry can never find leisure to attend to, and involve in inextricable
confusion when they meddle with them? You allow a million of people to govern
themselves in the very capital of the kingdom; and yet Hier Majesty lives in
the midst of them without any apprehension of danger, and feels the more secure,
the more satisfaction and tranquillity they exhibit. Of course, if the Lord Mayor
were to declare war upon France, or the Board of Aldermen were to resolve that
the duties on brandy should no longer be collected by the general revenue officers
of the kingdom, everybody would laugh, but no one would apprehend any great
danger. Should we, if Lord Durham's principles be adopted, do anything equally
outré, check us, for you have the power; but until we do, for your own sakes-
for you are as much interested as we are-for the honour of the British name,
too often tarnished by these squabbles, let us manage our own affairs, pay our
own olTicers, and distribute a patronage, altogether beneath your notice, among
those who command our esteen.

The Assembly of Nova Scotia asked, in 1837, for an elective Legislative
Council, or for such other reconstruction of the local government as would ensure
responsibility. After a struggle of three years we have not got either. The
demand for an elective upper branch was made under the impression, that two
Houses chosen by the people would sufficîently check an Executive exempt
from all direct colonial accountability. From what has occurred in the Canadas;
from the natural repugnance which the House of Peers may be supposed to
entertain upon this point; from a strong desire to preserve in all our institutions
the closest resemblance to those of our mother country, a responsible Executive
Council, as recommended by Lord Durham, would be preferred. Into the practica-
bility of his Lordship's plan of a union of all the colonies under one government,
I do not intend to enter; that is a distinct question; and whenever it is formally
propounded to the local Legislatures, will be gravely discussed upon its own
merits; but whether there be union or not, the principle of responsibility to the
popular branch must be introduced into all the colonies without delay. It is
the only simple and safe remedy for an inveterate and very common disease. It
is mere mockery to tell us that the Governor himself is responsible. He must
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carry on the government by and with the few officials whom he finds in possession
when he arrives. He may flutter and struggle in the net, as some well-meaning
Governors have donc, but ho must at last resign himself to his fate; and like a
snared bird be content with the narrow limits assigned him by his keepers. I have
known a Governor bullied, sneered at, and almost shut out of society, while his
obstinate resistance to the system created a suspicion that he might not become
its victim; but I never knew one, who, even with the best intentions and the full
concurrence and support of the representative branch, backed by the confidence
of bis Sovereign, was able to contend on anything like fair terms, with the small
knot of functionaries who form the Councils, fill the offices, and wield the powers
of the Government. The plain reason is, because, while the Governor is amenable
to his Sovereign, and the members of Assembly are controlled by their con-
stituents, these men are not responsible at all; and can always protect and sustain
each other, whether assailed by the representatives of the Sovereign or the repre-
sentatives of the people. It is indispensable, thon, to the dignity, to the indepen-
dence, to the usefulness of the Governor himself, that he should have the power
to shake off this thraldom, as the Sovereign does if unfairly hampered by faction;
and by an appeal to the people, adjust the balance of power. Give us this truly
British privilege, and colonial grievances will soon become a scarce article in the
English market.

The planets that encircle the sun, warmed by its heat and rejoicing in its
effulgence, are moved and sustained, each in its bright but subordinate career,
by the same laws as the sun itself. Why should this beautiful example be lost
upon us? Why should we run counter to the whole stream of British experience;
and seek, for no object worthy of the sacrifice, to govern on one side of the Atlantic
by principles the very reverse of those found to work so admirably on the other.
The employment of steamers will soon bring Halifax within a ten days' voyage
of England. Nova Scotia will then not be more distant from London than the
north of Scotland and the west of Ireland were a few years ago. No ime should
be lost, therefore, in giving us the rights and guards to which we are entitled;
for depend upon it the nearer we approach the mother country, the more we
shall admire its excellent constitution, and the more intense will be the sorrow
and disgust with which we must turn to contemplate our own.

CVII
JOSEPH HOWE TO LORD JOHN RUSSELL

[Trans.: Chisholm, op. cil.]

My Lord,-I have read the speech delivered by your Lordship on the 3rd of June,
as reported in The Morning Chronicle, several times; and beg your Lordship's
attention to what I conceive to be the rational solution of the difficulties raised
in that speech to the concession of the principle of local responsibility. Had
your Lordship been more familiar with the practical workings of the existing
colonial constitutions, and with the feelings of the people who smart under the
mischiefs they produce, you would not, perhaps, have fallen into some errors
by which that speech is disfigured; nor have argued the question as one in which,
the obvious, manifold, and vital interests of the colonists were to be sacrificed
to fear of some vague and indefinite injury that might be sustained by imperial
interests, if executive power were taken from the ignorant and given to the well-
informed-if it passed from the hands of officers to whom but a nominal responsi-
bility can attach, into those of men subject to constant scrutiny, and, whenever
they fail in their duty, liable to exposure and disgrace.

Lord Durham recommends that the English rule, by which those who conduct
public affairs resign when they have lost the confidence of the Commons, should
be applied to the Executive Councillors in North America. Your Lordship denies
the existence of the analogies upon which Lord Durham's views are based:-

"It does not appear to me that you can subject the ExecutiVe Council of
Canada to the responsibility which is fairly demanded of the ministers of the
executive power in this country. In the first place, there is an obvious difference
in matter of form with regard to the instructions under which the Governor
of the colony acts. The Sovereign in this country receives the advice of the
ministers, and acts by the advice of those ministers; and indeed there is no
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important act of the Crown for which there is not some indîvidual minister
responsible. There responsibility begins, and there it ends. But the Governor of
Canada is acting, not in that high and unassailable position in which the Sove-
reign of this country is placed. -le is a Governor receiving instructions from the
Crown on the responsibility of a Secretary of State. Here then, at once, is an
obvious and complete difference between the executive of this country and the
executive of a colony." 1

Now, my Lord, let me beg your Lordship's attention to a few of the reasons
why I conceive that such an argument as this ought not to stand in the way of
the permanent peace, prosperity, and happiness of a million and a half of human
beings. "The Sovereign in England receives the advice of the ministers and acis
by the advice of those ministers;"-but are there no limits assigned by law,
within which those advisers are bound to keep ?-and is not the Sovereign bound
to know and to apprise the country when they over-step them? What is the
question at issue now between the Whigs and Tories? Is it not, whether, accord-
ing to the spirit and practice of the Constitution, Sir Robert Peel had or had not
a right.to advise the changes in ler Majesty's household, upon which he insisted,
before he would consent to form an administration? Suppose the present Cabinet
were to advise 1-er Majesty to cut off Sir Robert's ears, or to bombard the city
of London, would she obey, or would she not say, "Gentlemen you are exceeding
vour powers, and unless you conduct yourselves with more discretion, you must
resign?" It is plain, therefore, that there are bounds beyond which even in the
mother country, neither the advisers nor the monarch can pass; and none who
seck colonial responsibility are so mad as to require that corresponding restric-
tions shall not be binding here; that there shall not be a limit beyond which no
Executive Councillor can pass, and over which no representative of Her Majesty
will consent to be driven? These bounds must be clearly defined in the Act of
larliament which establishes the new system, or in the instructions sent to the
Governors, to be communicated to the Legislatures; and which they may, if
they sce fit, embody in a bill, which, so long as it exisis, shall be, to all intents
and purposes, the Constitution of the Colony.

But, your Lordship says:-" The Governor is acting, not in that high and
unassailable position in which the Sovereign of this country is placed." Why
should he not occupy a position nearly as independent; and be perfectly un-
assailable, so long as he does not interfere (as the Sovereign would not dare to
do) with rnatters for which others are responsible; nor allow himself, or his
Council, to overstep those boundaries which British subjects on both sides of
the Atlantic, for the protection of their mutual rights and interests, have estab-
lished; and for a jealous recognition of which he, in case bad advice be given him,
is alone responsible? The Queen's position is unassailable only so long as she does
no act which the Constitution does not permit to be done. The Governor, if
assailed, would in like manner turn to the Constitution of the colony committed
to his care; and show that on the one hand he had neither trenched upon the
rights essential to the security of colonial liberty, nor, on the other, timorously
yielded aught which the laws for the protection of imperial interests made it
criminal to yield.

Your Lordship is mistaken, therefore, in supposing that the Sovereign is
divested of all responsibility; although I admit it is much more difficult to call
him or her to an account than it would be the Governor of a colony. If the
Queen were to deprive Sir Robert Peel of his ears or open a few batteries upon
London, an émeute or a revolution would be the only remedy; but a Governor,
if he consented to an act which shut out British manufacturers, or was tempted
to levy war upon a friendly state, could be called to account without difficulty
or delay; and, hence, I argue, that the facility and certainty of inflicting punish-
ment for offences of this sort would prevent their commission; and operate as
a sufficient guard to the imperial interests, which your Lordship seems so anxious
to protect. If it be said that the people in a colony may sustain councillors who
give unconstitutional advice, my answer is, that the same thing may·occur in
England. When it does, a peaceful modification of the Constitution, or a revolu-
tion follows; but these cases are not so frequent as to excite alarm, nor is there
any reason to believe that they will be more so in the colonies, whose power
to enforce improper demands is so questionable.

"He is a Governor receiving instructions from the Crown, on the responsibility
i See No. CV.

CONSTITUTIONAL DOCUMENTS OF CANADA 391184-0]



CONSTITUTIONAL DOCUMENTS OF CANADA
of a Secretary of State." This passage suggests some reflections which I feel
it my duty respectfully to press upon your Lordship's attention. One of the
evils of the existing system, or rather haphazard mode of government, devoid of
ail system, is the various readings given to the medley of laws, usages, and
Colonial Office despatches, by which we are at present ruled. An excellent
illustration of the difliculty of obtaining an interpretation of these, about which
there can be no mistake-which he who runs may read-rnay be furnished by
contrasting the views put forth by your Lordship with those acted upon by Sir
Francis Head; 1 and which, after a bloody rebellion, brought on to prove the
value of his theory, he stîll avows in every succeeding edition of his Narralive,
with a consistency and complacency worthy of ail praise. "The responsibility,"
says your Lordship, "resis on ihe Secreiary of Stale." "The responsibility," says
Sir Francis -lead, in every act of his government and in every page of his book,
"resis on me." From the moment of his entering into Upper Canada, he threw
overboard ail the instructions from the Colonial Secretary (who according to
your Lordship ought to have been obeyed, for lie was alone responsible); he
struck out a course of policy entirely new; commenced "putting the padlock on
the mind," to be followed by some hundreds of handcuffs on the wrists, and pad-
locks on the body. His language to Lord Glenelg throughout was, " You must
support me,"-"The fear is that I will not be supported at the Colonial Office."
In fact, from-first to last, Sir Francis gave instructions to, instead of receiving
them from, the Secretary of State; and finding that Lord Glenelg would not
permit him to try his experiments in government, and combat the fiery dragon
of democracy in the bosom of a British Province, at the cost of a good deal of
blood and treasure, and the prospects of a foreign war, without occasionally
offering a little advice, the worthy Baronet resigned; and has ever since been
publishing his complaints to the world and claiming its sympathy, as a sufferer
for conscience' sake, in upholding the only correct reading of colonial constitu-
tions, and whicli the Secretary of State, and the Whig Government of which lie
was a member, did not understand. The doctors in this case differed; and the
patient was left prostrate, mangled, bleeding and exhausted, listening to tlieir
altercations, but suffering from every gash made to convince each other at her
expense; and there she lay, until recently; when, beginning to suspect that both
had been talking nonsense and trying absurd experiments, she lifted lier languid
head, stretched out ber wounded limbs, and began to fix her eyes upon the only
remedy by which health could be restored.

Let us, in order to convince ourselves that the conclusion to which Upper
Canada is coming after ail lier sufferings is a sound one, examine the two pre-
scriptions and modes of treatment; and ascertain whether either contains any-
thing which oughît to rescue it from the oblivion that invariably closes over the
nostrums by whichî the science of politics, like the science of medicine, is often
disfigured for a time.

A colony where the Governor is alone responsible is Sir Francis Head's inter-
pretation of the system under which we live. It is one very much affected by
colonial Governors everywhere. Unlimited power within a wide Province is a
beautiful idea for an individual to indulge, especially when it is attended with
but little risk and only nominal responsibility. Of ail the British colonial
Governors who have wielded this vast authority; plumed themselves upon the
possession of these plenary powers; and, in the exercise of them, vexed, dis-
tracted, and excited to disaffection one Province after another, how many have
been tried and punished ? How many have met with even a reprimand from the
ministry, or a cold look from the Sovéreign whose authority they had abused?
I leave your Lordship, whose historical reading has been much more extensive
than mine, to point out the instances; I have searched for them in vain. It is
truc that debates in Parliament occasionally arise upon sucli subjects; but these,
judging by their practical effect, can hardly be taken into account. A Governor
knows well that, so-long as he holds office, the ministry by whom he was ap-
pointed will defend hin; that their majority in the Commons precludes the
possibility of a vote of censure being passed against him; that the Duke, under
whom lie probably served, having a majority in the Upper House, lie is perfectly
safe, so long as he commits no act so flagrant as to outrage the feelings of the
nation; and which, coming borne to the heart of every man and woman in Eng-

Head was lieuteiant-governor of Upper Canada from January 1836 to March 1838. He publishecd
an account of his rule entitled A Narrative (3rd edn., London, 1839).
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iand, would make it unsafe for any parliamentary combination to attempt to
protect him. Thus fenced in during his administration, what are his perils
when lie retires? The colonists, too happy when rid of the nuisance to be vindic-
tive, and hoping better things from a successor, of whom they are unwilling to
suspect any evil, cease to complain; his Excellency is removed to another
Province, with a larger salary, to act the same farce over there; or retires to his
estates in the mother country, to form one of that numerous body of ex-Governors
who live upon the consciousness of having, once within their lives at least,
wielded powers within a wide range and over the destinies of many thousands
of their fellow-beings, such as are never permitted to be wielded by any individual,
however high his rank or widely extended his influence, without full and ample
responsibility, within the British Islands themiselves. These men, whether they
go into Parliament or not, always sympathize with Governors abroad acting
upon their darling theory; and, as they are often consulted by ministers who
know perhaps a little less than themselves, they are always at hand to stifle the
complaints of the colonists when appeals are made to England.

Your Lordship will perceive, therefore, that when a Governor declares, as did
Sir Francis Head, that the responsibility rests on him, he merely means that he
is about to assume extensive powers, for three or four, perhaps for eight or ten
years, without the shadow of a chance of his ever being called to account for any-
thing lie may do or leave undone. To enable you to form some idea of the peace,
prosperity and satisfaction likely to, be diffused over a Province, by a Governor
acting upon these principles and exercising these powers, let me request your
Lordship to imagine that, after twenty or thirty years of military service, by
which I have become disciplined into a contempt for civil business and a fractious
impatience of the opinions of all beneath me in rank, Her Majesty has the right,
and graciously deigns to exercise it, of making me Mayor of Liverpool. Fancy
that, up to the moment when the information is conveyed to me, though I
have heard the name of that city several times and have some vague notion that
Liverpool is a large commercial port in England; yet that I neither know on
what river or on which side of the island it is situated, nor have the least know-
ledge of its extent, population, requirements or resources; the feelings, interests,
prejudices or riglts of its inhabitants. Within a month, having had barely
sufficient time to trace out the situation of the place upon a map, read a book
or two about it, hear an under-secretary talk an hour or two of what neither lie
nor I understand; receive a packet of instructions-of which half-a-dozen
different readings may be given-and become thoroughly inflated with my own
consequence, I find myself in Liverpool; and feel that I am the great pivot
upon which all its civil administration, its order and defence, its external relations
with the rest of the empire and the rest of the world turns: the fountain from
which its internal patronage is to flow; and to which all, for a long period of
years, must look for social and political ascendency, if they have no merit; and,
if Lliey have, for a fair consideration of their clains.

Your Lordship will readily believe, that a man thus whisked away from the
pursuits which have occupied his thoughts for years and plunged into a new
scene, surrounded by human beings not one of whose faces he ever saw before;
called to the consideration of a thousand topics, with almost any one of which
the assiduous devotion of half a life would be required to make him familiar;
and having to watch over vast interests, balance conflicting claims, decide on
the capacity of hundreds, of whose characters, talents and influence lie is
ignorant; to fill offices, of the duties of which lie has not the slightest conception;
-that a man so situated, must either be very vain or very able, if he is not
appalled at the extent of the responsibility lie has assumed; and must be an
angel of light indeed, if lie does not throw the good city of Liverpool into con-
fusion. This, my Lord, is no fancy sketch; no picture, highly coloured to produce
effect, but which on close examination, an artist would cast aside as out of
drawing; it is a faithful representation of what occurs in some British colony
almost every year.

But iL may be said, all this is granted, and yet there is the Legislature to
influence and instruct. Liverpool shall still serve for illustration, and we will
presently see to what extent the representative branch operates on the conduct
of a gentleman who assumes the responsibility and is placed in the circumstances
described. Let us suppose that the city charter gives me for my advisers, from
the moment I am sworn in, ten or a dozen individuals, some of them heads of
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departments, enjoying large salaries and much patronage; others, perhaps,
discarded members of the popular branch; and not a few selected by no rule
which the people can clearly understand, but because they happened to flatter
the vanity of one or other of my predecessors, or to be connected with the families,
or favourable to the views or interests of some of those by whom they were
advised. This body, be it observed, by usage never departed from, hold their
situations as Councillors for life; the people have no control over them, neither
have I; they are sworn not to inform upon each other, nor is it necessary that
they should; because, as I have assumed the responsibility, and they for their
own interest favour the theory, if anything goes wrong they can lay the blame
on me. This body, then, which owes no allegiance to the people of Liverpool;
whicli often, in fact, bas an interest the very reverse of theirs; which, suspected
of usurpation and improper influence, pays back the imputation with un-
measured contempt; and hardly one-fifth of whose number could, by any
possibility, be thus honoured if their seats depended on popular slection; this
body I am compelled to call around me in order that my administration may
commence, for without some such assistance, I am unable to take a single step.
They come; and there sit, at the first council board, the responsible Mayor, vho
knows nothing and nobody, and his irresponsible advisers, who, if they do not
know everything-and they are seldom greater witches than their neighbours-
know their friends, a lean minority of the citizens, from their enemies, the great
majority; and are quite aware that, for their interest, it is necessary that I should
be taught, as soon as possible, to despite the latter and throw myself into the
arms of the former. Will any sensible man, calmly viewing the relative situations,
opportunities and powers of the parties, believe that any act of administration
donc, or any appointment made for the first six months, is my act or my appoint-
ment? I may choose between any two or three persons whose names are artfully
set before me, when an office is to be filled, and if determined to show my in-
dependence may choose the worst; but I must choose from the relatives and
friends of my advisers, or fromn the small minority who support them in the hopes
of preferment; for to that section the whole of the city patronage must be reli-
giously confined; and it is of course so managed, that I scarcely know or have
confidence in anybody else.

Can your Lordship believe that such a state of things would give satisfaction
to the citizens? Would they not begin to grumble and complain, to warn, to
remonstrate, and to expose the machinations and manoeuvres of the mono-
polists? It would be very odd, and they would be very strange Englishmen if
they did not. But as I have come to Liverpool to demonstrate the beauties of
this system of city government, which I highly approve; as I have assumed the
whole responsibility and become inflated with the consciousness of my extensive
powers; and, above all, as I am taught by my advisers to look upon every
complaint of the syslem as a libel upon my judgment and an insult to my adminis-
tration-I very soon begin to dislike those who complain; to speak and write
contemptuously of them in private and in public; to denounce any who have the
hardihood to suggest that some alterations are required, by which the opinions
and rights of the majority shall be respected, as men dangerous to the peace of
the city and disaffected towards Her Majesty's person and government; until,
in fact, Liverpool becomes very like a town, in the olden time, in which the in-
habitants generally being hostile to their rulers, the latter retire to the citadel,
from which they project every sort of missile and give every species of annoyance.

By-and-by the time arrives for the legislative branches of the city governîment
to assemble. One of these being elected at short periods, under a low franchise,
which includes the greater body of the independent citizens, may be taken as
a fair reflection of all their great interests, their varied knowledge, passions and
prejudices; the other is a body of life legislators, selected by my advisers from
among their own relatives and friends; with a few others, of a more independent
character, to save appearances, but in which they always have a, majority of
faithful and determined partisans. The business commences; the great majority
of members in the representative branch-speaking the matured opinions of the
people-complain of the system and of the advisers it has placed around me;
expressing the fullest confidence in me, whom they cannot suspect of wishing
to do them harm, but asking ny co-operation towards the introduction of
changes withoutwhich, they assure me, the city never can prosper. But my advisers
having a few of their adherents also in this body, they are instructed to declare
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any change unnecessary; to throw every obstruction in the way; to bully and
defame the most conspicuous of those who expose the evils of the existing system;
and to denounce them all as a dangerous combination, who, with some covert
design, are pressing, for factious objects, a series of frivolous complaints. Of
course, as the minority speak the sentiments which I have imbibed and put
themselves forward as my personal champions on all occasions, they rise in my
esteem exactly in the same proportions as the other party are depressed, until
they become special pets; and, from their ranks, as opportunities occur, all
vacancies are supplied, either in the list of irresponsible advisers who in my
naine carry on the government, or in the number of life legislators, who do their
bidding in the upper branch.

I respectfully beg your Lordship to ponder over these passages, which I assure
you are true to nature and to experience; and ask yourself, after bringing home
such a state of affairs to the bosom of any British city, how long it would be
uncomplainingly endured? or how long any ministry, duly informed of the facts,
would wish it to continue? Look back, my Lord, and you will find in every rotten
corporation, swept away by the immortal act of which your Lordship was one
of the ablest defenders, a resemblance to our colonial governments as they at
present stand, too strong to be mistaken; and let me venture to hope, that the
man who did not spare corruption so near the national centre of vitality, who
did not hesitate to combat these hydra-headed minorities, who swarming over
England, everywhere asserted their right to govern the majorities, will not shrink
from applying his own principles-the great principles of the Constitution-to
these more distant, but not less important portions of the empire.

Your Lordship will, perhaps, urge that Sir Francis Head succeeded in pleasing
the people and getting the majority on his side. Admitting the full force that the
worthy Baronet gives to this case, it is after all but the exception to the general
mie. The true history of events in Upper Canada, I believe to have been this:
A small but desperate minority had determined on a violent revolution; this
party might have contained some men so wicked that a love of mischief and a
desire for plunder were their governing principles, and others, moved by an attach-
ment to republican institutions; but smal.l as it was, the greater number of those
found in its ranks had been driven there by the acts of another equally small
and equally desperate minority, who had long monopolized,-and, under the
present system, may and will monopolize for a century to come-the whole
power and patronage of the government, dividing among them the revenues of
the country. The great mass of the people of Upper Canada belonged to neither
of these bands of desperadoes. They were equally determined with the one, to
uphold British connection; and as equally determined with the other, to get rid
of a wretched system of irresponsible administration, under the continuance of
which they well knew the Province could never prosper. When Sir Francis Head
arrived, he entered the colony-if we are to believe his own account of the
matter-almost as ignorant as my imaginary Mayor of Liverpool. Sir Francis
admits his ignorance, but denies the consequences that must be deduced from
it: that he was led and influenced, in the first acts of his administration, until the
compact found him ripe for their own purposes and embroiled even with the
moderate men on the other side. Then commenced that extraordinary flight of
proclamations, addresses and declamatory appeals; wlhich, winged with the ready
pen of a professional author and shot from the long bow of the family compact,
created so much false excitement, and carried so much misrepresentation into
every corner of the Province. In these the great question at issue in Upper
Canada-which was one between the interests of the farnily compact and the
principles of the British Constitution-was winked out of sight; and the people,
not only of that, but of the surrounding colonies, were made to believe that
they were to choose between British and republican institutions; that Sir Francis
and the family compact (Archdeacon Strachan with the Clergy Reserves, one-
seventh of the Province; and Attorney-General Hagerman, with the corrupt
patronage and influence of administration, under their arms) represented the
former; and Mackenzie, and his band of desperadoes, the latter. Thus appealed
to, the British population everywhere, as the cunning men at Sir Franci!' elbow
well knew they would, said, with one voice: "If that is the question, then we
are for the British Constitution; and hurrah for Sir Francis Headi'. Mackenzie
was an outlaw in a week; his small band of desperadoes was scattered by the
energy of the people, the great mass of whiom never dreamed of breaking the
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connection with the mother country. Then came the period in which the compact
glorified themselves and Sir Francis; the fever of loyal excitement in which the
miserable minority of officials--feeling strong in the success of their manoeuvres
and still stronger in the strength of British-thousands profusely spent, regiments
of militia to be officered, equipped and paid-began to wreak their vengeance
upon every man who had been known to be hostile to their monopoly; and to
identify opinions, not more extreme when thoroughly understood, than those
held by the most moderate section of the Whigs in England, with "privy con-
spiracy and rebellion." But the period was fast approaching when this unnatural
excitement was to subside; when hundreds of thousandsof British subjects, looking
steadily through the mists that had been raised around them were to ask of eaci
other: "1Has this case been decided upon the true issue? Was that the question? "
For evidence of the solemnity with which this inquiry bas been put and the all-
pervading unanimity with which it bas been answered, I refer your Lordship
to the meetings which have been held in every section of the Province; to the
opinions boldly expressed by every newspaper-with a few, chiefly venal ex-
ceptions-printed in Upper Canada; to thie bold and determined stand taken
by many of the bravest and ablest men who crushed Mackenzie's rebellion and
beat back the sympathizers on the frontier; to the extraordinary union of Orange-
men and Catholics, Methodists, Baptists, Churchmen and Presbyterians; whose
watchwords are British connection and British responsibility, and down with
the compact, and the absurd idea cherished by Sir Francis Head, of a govern-
ment in which the whole responsibility rests on the Governor. If your Lordship
doubts the utter explosion of your theory, even in this Province, where for a
time I admit it seemed to flourish, the approaching general elections will furnisi
evidence enough, and even Sir Francis, if he were to come out again with another
sheaf of proclamations and addresses, and preach this unitarian doctrine of
responsibility, would no longer be listened to by the Upper Canadians, who have
embraced a higher and purer faith.

Having, as I conceive, then, shown your Lordship that the idea of a colony
in which nobody is responsible but the Governor, while bis responsibility is only
nominal, however delightful it may appear in the eyes of those who have been
or hope to be Governors, is one that never can be a favourite with the colonists
and bas been repudiated and rejected by those of them among whom, for a limited
period and under a system of delusion, it seemed to flourish; let me turn your
Lordship's attention for a few moments to the doctrine maintained by Lord
Glenelg against Sir Francis Head and now put forth by your Lordship in opposi-
tion to the Earl of Durham-that the Colonial Secretary is alone responsible,
and that the Governor is an agent governing the Province by instructions from
him.

Whatever new readings may be given of our unwritten constitutions, this is
the one which has always been and always will be the favourite with Colonial
Secretaries and under-secretaries, and by which every clerk in Downing Street
even to the third and fourth generation yet to come, will be prepared to take bis
stand. And why ? Because to deprive them of this much-talked-of responsibility,
which means nothing, would be to deprive them of the power to which they
cling; and of the riglit of meddling interference with every petty question and
every petty appointment in thirty-six different colonies. While things remain as
they are, the very uncertainty which reigns over the whole colonial system invests
the Secretary of State with a degree of power and influence, the dim and shadowy
outline of which can scarcely be rneasured by the eye; but which, from its bound-
less extent and multiform and varied ramifications and relations, possesses a
fascination which few men have been born with patriotic moderation to resist.
Though a Secretary of State may occasionally have to maintain, in a particular
Province, a doubtful struggle for the whole responsibility and the whole of the
power, with some refractory Governor like Sir Francis Head; yet even there
he must exercise a good deal of authority and enjoy a fair share of influence;
while in all others bis word is law and bis influence almost supreme. A judge,
a crown officer, a secretary, or a land surveyor cannot be appointed without his
consent; a silk gown cannot be given to a lawyer without bis sanction; while bis
word is required to confirm the nomination of Legisiative Councillors for life and
irresponsible Executive Councillors, in every Province, before the Queen's
mandamus is prepared. The very obscurity in which the real character of colonial
constitutions is involved of course magnifies the importance and increases the
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influence of the gentleman who claims the right to expound them. More than one-
half the colonists who obtain audiences in Downing Street are sent there by the
mystifications in which the principles of the system are involved; while the other
lalf are applicants for offices, which under a system of local responsibility would
he filled up, as are the civic offices .in Manchester and Glasgow, by the party
upon whose virtue and ability the majority of the inhabitants relied. Adopt
Lord Durham's principle, and above ail, give to each colony a well-defined con-
stitution based upon that principle and embodied in a bill, and "the office"
will become a desert. The scores of worthy people with spirits weary of the
anornalous and cruel absurdities of the system and sincerely laboring to remove
them, now daily lingering in the ante-rooms, would be better employed else-
where, in adorning and improving the noble countries which gave them birth,
and whose freedom they are labouring to establish; while at least an equal
number of cunning knaves, whose only errand is to seek a share of the plunder,
had much better be transferred to the open arenas in which, under a system of
responsibility, public honours and official emolument could only be won. But
then the office of Colonial Secretary would be shorn of much power, which,
lowever unwisely exercised, it is always delightful to possess; and the dim but
majestic forms of authority which now overshadow half the world would be
chastened into reasonable compass; with boundaries, if less imposing and pictu-
resque, for all practical purposes more simple and more clearly delined. Nor
would under-secretaries and clerks have so many anxious and often fawning
visitors, soliciting their patronage, listening to their twaddle, wondering at their
ignorance, and yet struggling with each other for their smiles. The mother
country would, it is true, hear less of colonial grievances; Parliament would
save much time now devoted to colonial questions; and the people of England
would now and then save a few millions sterling, which are required to keep up
the existing system by force of arms. But these are small matters compared with
the dignity of a Secretary of State.

lere, then, my Lord, you have the reason why your reading of our constitu-
tions is the favourite one in Downing Street. Let us see now whether it is more
or less favourable to rational freedom and good government in the colonies, than
that advocated by Sir Francis Head. Your authority and that of Lord Glenelg
is with nie in condemning his, which I have done, as deceptive and absurd; he
will probably join me in denouncing 'yours, as the most impracticable that it
ever entered into the mind of a statesman to conceive.

The city of Liverpool shall again serve us for the purposes of illustration. Turn
back to the passages in which I have described a Mayor, ignorant of everything,
surrounded by irreponsible but cunning advisers, who for their own advantage,
embroil him with a majority of the citizens, while his countenance and the
patronage created by the taxes levied upon the city are monopolized by a
niserable minority of the whole; and insulted and injured thousands, swelling
with indignation, surround him on every side. After your Lordship has dwelt
upon this scene of heartburning and discontent-of general dissatisfaction
among the citizens-of miserable intrigue and chuckling triumph, indulged by
the few who squander the resources and decide upon the interests of the many,
but laugh at their murmurs and never acknowledge their authority-let me beg
of you to rellect whether matters would be made better or worse, if the Mayor
of Liverpool was bound, in every important act of his administration, to ask
the direction of, and throw the responsibility on another individual, who never
saw the city, who knows less about it than even himself, and who resides, not in
London, at a distance of a day's coaching from him, but across the Atlantic, in
Halifax, Quebec, or Toronto, and with whom it is impossible to communicate
about anything within a less period than a couple of months. Suppose that this
gentleman in the distance possesses a veto upon every important ordinance by
which the city is to be watched, lighted and improved~-by which docks are to
be formed, trade regulated, and one-third of the city revenues (drawn from
sources beyond the control of the popular branch) dispensed. And suppose thaLt
nearly all, whose talents or ambition lead them to aspire to the higher offices
of the place, are compelled to take, once or twice in their lives, a voyage across
the Atlantic to pay their court to him-to solicit his patronage and intrigue for
the preferment, which under a better system would naturally result from manly
competition and eminent services within the city itself, Your Lordship is too
keen-sighted and I trust too frank, not to acknowledge that no form of govern-
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ment could well be devised more ridiculous than this; that under such no British
city could be expected to prosper; and that with it no body of Her Majesty's
subjects, within the British Islands themselves, would ever be content. Yet this,
my Lord, is an illustration of your own theory; this is the system propounded by
Lord Normanby 1 as the best the present Cabinet can devise. And may I not
respectfully demand why British subjects in Nova Scotia, any more than their
brethren in Liverpool, should be expected to prosper or be contented under it;
when experience has convinced them that it is miserably insufficient and decep-
tive, repugnant to the principles of the constitution they revere, and but a poor
return for the steady loyalty which their forefathers and themselves have main-
tained on all occasions?

One of the greatest evils of the colonial constitution as interpreted by your
Lordship is, that it removes from a province every description of responsibility,
and leaves all the higher functionaries at liberty to lay every kind of blame at
the door of the Secretary of State. The Governor, if the colonists complain,
shrugs his shoulders and replies that lie will explain the difïiculty in bis next
despatch, but in the meantime his orders must be obeyed. The Executive
Councillors, who under no circurnstances are responsible for anything, often lead
the way in concentrating the ire of the people upon the Colonial Secretary, who
is the only person they admit their right to blame. It is no uncommon thing to
hear them, in Nova Scotia, sneering at him in public debate; and in Canada
they are accused of standing by while Lords Glenelg and Melbourne were hanged
in effigy and burned in the capital, encouraging the populace to pay this mark
of respect to men, who, if your Lordship's theory is to be enforced, these persons
at all events should have the decency to pardon, if they cannot always defend.

I trust, my Lord, that in this letter I have shown you that in contemplating
a well-defined and limited degrce of responsibility to attach to Executive Council-
lors in North America, I have more strictly followed the analogies to be drawn
from the constitution, than bas your Lordship, in supposing that those officers
would necessarily oversLep all bounds; that in divesting the Governor of a vague
and deceptive description of responsibility, which is never enforced, and of a
portion of authority which it is impossible for him wisely to exercise, and yet
holding him to account for what does fall within the scope of bis character as
Her Majesty's representative-the constitutional analogy is still preserved, his
dignity left unimpaired, and the difficulties of bis position removed. I trust also
that I have proved to your Lordship that the colonial constitutions, as they at
present stand, are but a medley of uncertainty and confusion; that those by
whom they are administered do not understand them; and lastly, that whether
Sir Francis Head's interpretation, or your own be adopted, neither offers security
for good government; the contest between them merely involving a difference of
opinion as to who is to wield powers that neither governors nor secretaries can
usefully assume, and which of these officers is nominally to bear the blame of
blunders that both are certain to commit.

CVIII

JOSEPH HOWE TO LORD JOHN RUSSELL

[Trans.: Chisholm, op. cil.]
My Lord,

The next passage of the Speech of the 3rd of June, which I am bound to notice,
is that in which you say:-

"The Governor might ask the Executive Council to propose a certain measure.
They might say that they could not propose it unless the members of the House
of Assembly would adopt it, but the Governor miglit reply that he had received
instructions from home commanding him to propose that measure. How, in that
case, is he to proceed ? Either one power or the other must be set aside; either
the Governor or the House of Assembly; or else the Governor must become a
mere cipher in the hands of the Assembly, and not attempt to carry into effect
the measures which he is commanded by the Home Government to do."

This objection is based upon the assumption, that the interests of the mother
country and those of the colonies are not the same; that they must be con-
tinually in a state of conflict; and that there must be some course of policy

. Russell's predecessor and Glenelg's successor in the colonial office.



necessary for the Imperial Government to enforce, the reasons for which cannot
be understood in the colonies, nor its necessity recognized. This may have been
the case formerly in the West Indies, where the conflict was one between the
ideas engendered by a state of slavery and a state of freedom; but it is not true
of the North American Provinces, to the condition and claims of which my
observations are chiefly confined. Of all the questions which have agitated or
are likely to agitate Nova Scotia, New Brunswick, of Prince Edward Island, how
few, when rightly understood, can be said to involve any Imperial interests;
or trench upon any principle dear to our brethren at home, or the concession
of which could disturb the peace of the Empire? Have any of these colonies
claimed the right to regulate the foreign trade or foreign policy of the Empire?
lave they ever interfered, except to carry out the views of 1-er Majesty's

Government, with any of the military or naval operations? Have they exposed
a grievance, the continued existence of which is indispensable to the well-being
of the British Islands; or demanded a right, the concession of which would not
be serviceable to themselves, without doing the least injury to the people of
Britain? For what have they asked? For the control of their own revenues and
the means of influencing the appointment and acts of the men who are to dispense
them; and who are, besides, to distribute hundreds of petty offices, and discharge
functions manifold and various within the Colony itself? The people of England
have no knowledge of these matters, nor any interest in them, to give them the
right to interfere. Interference does much mischief to the Colonists, and can do
no good to their brethren across the water. If British statesmen would let thiese
things alone-and it is over these only that we claim to enforce responsibility-
and confine themselves to those general arrangements affecting the whole Empire,
of which we admit them to be the best judges, and in the conduct of whiich we
never asked to take a part, it would be impossible to conceive how such a case
could arise as that supposed by your Lordship, or how the Governor could be
charged with "a measure which his Executive Council would not dare to pro-
pose." Admitting that there might be some subjects requiring discussion in the
Provinces, but which the Colonists were not prepared to adopt, surely an Execu-
tive Councillor could be got, even if he werce opposed to the views of the ministers,
to submit the measure and explain those views to the popular branch; or might
there not be " open questions" in the Colonies as at home?

The conclusion at which my mind arrives, then, after the best attention that
I can give to this branch of the subject, is, that if the duties and responsibilities
of government are fairly and judiciously divided between the Imperial and
Colonial authorities, no such case as that assumed by your Lordship can occur;
and, if it should, surely the good sense of all parties concerned may safely be
trusted, to avoid any violent or unpleasant collision. But did it never occur
to your Lordship to inquire, whether the very evil anticipated, as an insuperable
objection to the new system, does not disfigure and annually occur under the
old? What else were the Executive Councillors in Upper and Lower Canada
doing for a series of years but "proposing certain measures," to be as certainly
rejected by the popular branch? What else are they about now in Newfoundland?
What but this were they doing in New Brunswick, down to the close of Sir
Archibald Campbell's Administration? In all these Provinces a state of constant
collision between the Executive and the popular branch, which could by no
possibility arise under the system I contemplate, would answer the objection,
even if the difficulty suggested could be fairly taken into account. If it be said
that the Councillors now do not refuse to propose measures, I answer, But if
the Legislatures invariably reject them, does government gain anything, or is
public business advanced by the system? What a figure did the Executive cut
in Nova Scotia, in 1838, when the Councillor who brought down from the
Governor a grave proposition, led the opposition against it? And how stand
things in this Province now? Are not all the Councillors selections from a lean
ninority of the commons, in which body almost every debate terminates in a
vote of implied want of confidence in them; and where the Governor they sur-
round bas, on several occasions, only been saved from an insulting vote of censure
by the good temper and moderation of the majority? This is a state of things
too ridiculous to be long continued. To me it seems essential that, Her Majesty,
in every colony, should be represented by an Executive not only willing "to
attempt" but " able to carry" any measures that it may be necessary to propose.

The next objection taken by your Lordship to the introduction of Provincial
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responsibility, one eminently calculated to have weight with the body you
addressed, and to alarm the timid everywhere, was drawn from an application
of the principle, to the management of foreign affairs. " If," says your Lordship,
" the Assembly of New Brunswick had been disposed to carry the point in dispute
with the North American States hostilely, and the Executive Council had been
disposed to aid them, in my opinion the Governor must have said that his duty
to the Crown of this country, and the general instructions which he had received
from the minister of the Crown, did not permit him to take that course, and,
therefore, he could not agree with the Executive Council to carry into effect the
wish of the Assembly. That is allowed. Does not, then, its very exception destroy
the analogy you wish to draw, when, upon so important a point as that of foreign
affairs, it cannot be sustained?" Your Lordship, in delivering this passage, of
course, was not aware that, without the alteration of a single syllable, you
answered the very objection that yourself had raised. If the Executive Council
of New Brunswick advised Sir John Harvey to declare war upon the State of
Maine, "he must have said that his duty to the Crown and his instructions did
not permit him to take that course." Most certainly lie would, if a measure so
ridiculous had been attempted in New Brunswick, which nobody, who knows
anything of that Province, could for a moment imagine. I do not believe that
there are ten men in it, certainly there are not fifty in all the lower Provinces
put together, who do not know that the Sovereign alone lias the right to declare
war upon foreign powers; and who are not willing that, upon all the relations of
the Colonies with these, and with each other, the Imperial Government shall
decide. A few of the New Brunswickers blamed Sir John Harvey for not acting
upon Her Majesty's instructions to maintain exclusive jurisdiction over the
disputed territory, notwithstanding the advice received from the Minister at
Washington; but, if those instructions had not existed, and had not been positive,
no one would have been idiot enough to suppose that Sir John Harvey would
have been bound to make war, on a point of honour or policy newly discovered
by his Executive Council, and upon which ler Majesty's government had had no
opportunity to decide. Suppose, when Parliament was granting a charter to
Hull, it was objected that the Mayor might be advised to make war upon Sweden
(and, in the case of an elective officer, Lhe danger would be greater than if lie
were appointed by the Crown,) would not the same louse of Commons that
thought it unsafe to let a Colony manage its internal affairs for fear it would
engage in foreign wars, laugh at the possibility of such an absurdity being com-
mitted by any body of Englishmen out of Bedlam? Why then should it be taken
for granted that we are not English in our habits and opinions, our education
and training, our capacity to discern the boundaries of authority; and that
therefore it would be unsafe to depend upon our wisely exercising powers, which,
in the British Islands, millions exercise for their own security and without danger
to the state? In the case of Hull, if the objection were gravely urged, the ready
answer would be, "No greater powers can be exercised than are granted in the
bill; and if there is the least danger of the city authorities doing anything so
ridiculous, put in a clause that shall restrain them." And I say-after soberly
protesting that the very suspicion of such an attempt is an insult to the under-
standing, and an imputation upon the character of our population, which they
do not deserve-that if you wish "to make assurance doubly sure," put a clause
into the bill which concedes the principle of responsibility so far as relates to
domestic affairs, and by which all such belligerent Councillors shall be expressly
restrained.

Whether this point were or were not thus defined, that any Executive Council,
merely because they were responsible to the people, would, after receiving such
an answer as your Lordship admits a British Governor must give, proceed in
defiance of his authority, to levy war upon a friendly state, I cannot for a moment
believe. If they did, they would certainly so completely fail, and render then-
selves so supremely ridiculous, that the attempt would not be likely to be re-
peated, at least for a century to come. Let us suppose the case to have occurred
in New Brunswick: that the Executive Council being responsible, had advised
Sir John Harvey to proceed hostilely; and that, on his declining, they had levied
war. In the first place, as all the regular troops were at Sir John's disposal, as
Commander-in-Chief within the Province, and not merely as civil Governor,
they not only could not have moved a soldier, but would have had the whole
military force of that and the adjoining Provinces against them. As the Gover-
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nor's order to the colonels and officers commanding the militia is indispensable
before a single step can be taken, under the laws by which that force is embodied,
of course no hostile order would have been given, nor could those laws have been
inodified or changed without Sir John's assent. And if it be urged, that volunteers
would have flocked to the aid of the Executive Council, may I not inquire where
tiey would have obtained arms and ammunition, when all the military munitions
and stores were deposited in military warehouses, under the care of commissaries
and officers of ordnance responsible only to the Crown ? Oh! no, my Lord, whatever
effect such imaginary cases as these may have on men at a distance, unacquainted
with the state of society in British America and the general intelligence which
prevails; here they are laughed at, as the creations of a fertile imagination
taxed to combat political improvements that were feared without being under-
stood. If, even under the federative government of the United States, in which
each state is much more independent of the central authority than any Colony
would be under the system I contemplate, this right of private war has only
been once asserted, by a single State, in more than half a century, and then
was scouted all over the Continent, is it to be supposed that British subjects
will pay less respect to the authority of their Queen than do republican Americans
to that of their President?

There is one bare possibility, which your Lordship bas not suggested, in
opposition to the new system, and yet it is scarcely more ridiculous than some
that have been urged; that the Colonial Councillors might claim the control
of the squadron upon the North American coast, as well as of the land forces,
in their anxiety to engage in foreign wars. The danger in this case would be
nearly as great as in the other; for, in modern warfare, a fleet is nearly as
necessary as an army; and yet, it is certain that the admiral upon the station
would know how to treat such a claim, should it be preferred by a Council, who,
in the wanton exercise of authority, were disposed to transgress all bounds.

The next objection which i am bound to notice, is given in the report: "Let
us suppose that an officer of the militia in Upper Canada, after an action, was to
order that the persons taken in that action should be put to death on the field.
I can conceive it possible, in a state of exasperation and conflict with the people
of the neighbouring States, that the Assembly might applaud that conduct,
and might require that it should be the rule and not the exception,-that all
invaders of their territory should be treated in that manner, and that the parties
should be put to death without trial. Supposing that to be the case; could the
Government of this country adopt sucli a rule? Could the Secretary of State for
the Colonies sanction such a rule, and not decide, as my honourable friend the
under-secretary has done, that the practice should meet with his decided repre-
hension?"

Now, my Lord, admitting that such a case might occur once in half a century,
under the new system, let me remind your Lordship that it has already occurred
under the old. If it is to have any weight, the fact of its occurrence in a Province
in which the Executive Council is irresponsible and the Colonial Secretary is in
the exercise of his full powers, makes in favour of my argument; while I have a
righit to deny, until proof is furnished, that it could occur, if matters were more
wisely ordered, and a more rational system established, by which all temptations
to foreigners to make inroads into British Provinces, speculating upon the dis-
affection of the people, would be removed. But, my Lord, life bas been taken
under your system-" death" has been inflicted "without trial," illegally, as you
infer-and has any punishment followed? Have the laws been vindicated? No!
Then why not? Simply, I presume, because your beautiful mode of government
has produced such a state of things in a British Province, that the ministers of
the Qucen dare not bring the man charged with this high offence to trial. Under
a system of responsibility, by which the population were left to manage their
domestic affairs, I hold that no such violation of law would be likely to occur,
and that, if it did, investigation would be as safe, and punishment as certain,
as though a crime had been committed in Middlesex, or Surrey.

I have thus disposed, my Lord, of the military questions; and, as I have left
ler Majesty and ber representatives in full control of the army and navy and
of the militia force of British America, and have asserted no claim of the Colonists
to interfere with foreign treaties and diplomatic arrangements affecting the empire
at large; I think, if peace be not maintained with foreign states, the punishment
for offences strictly military be not awarded, the blame will not rest with the
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Executive Councillors, who are to exercise no jurisdiction over these matters,
and cannot be responsible if others fail in their duty.

Let me now turn to another class of objections, arising out of our Colonial and
foreign trade. "Again," says your Lordship, "neither could this analogy be
maintained with regard to trade between Canada and the mother country, or
Canada and any other country. How then can you adopt a principle from which
such large exceptions are to be made? If you were to do so, you would be con-
tinually on the borders of dispute and conflict; the Assembly and the Executive,
on the one hand, requiring a certain course to be pursued, while the Governor,
on the other hand, would be as constantly declaring that it was a course he could
not adopt; so that, instead of furnishing matter of content and harmony in
these Provinces, you would be affording new matter for dispute and discontent
if you were to act upon this supposed analogy." Now, my Lord, i feel it my duty
to state, that you may take from any part you please to select, of England,
Ireland, or Scotland, two hundred thousand persons, and among them you will
not find a larger number than are to be found in Nova Scotia, well informed
as to the degrec of authority in matters of trade, which, for the good of the
whole empire and the preservation of the advantages in which all are to partici-
pate, it is necessary to confide to the care of the Sovereign and the wisdom of
the Imperial Parliament. The great corporations of London, of Bristol, and of
Liverpool, do not presume to interferc with these, except by petition and remon-
strance, neither do we. Each of these cities bas the right to levy small duties
within their own limits, for matters of internal regulation, or to aid public
improvements; and these rights they exercise, in common with us, when they
do not contravene any British statutes necessary for the protection of the trade
of the empire. But, if it can be shown that a law bears unequally upon London
or Halifax, and that a flagrant case of hardship exists; or if the industry of any
portion of the people, either in England or the Colonies is taxed, while no corre-
sponding advantage is reaped by any other portion; or that, if reaped, it is an
unfair and illegitimate advantage,-an appeal is made to Parliament. We have
hitherto been contented, although not directly represented in that Assembly,
to abide the result of tiat appeal; or to pass bills, taking our chance of their
being assented to in England. The same thing would occur, even if the Executive
Council was responsible; for, upon this point, there is no part of our population
prepared to set up absurd or irrational claims. If Parliament should undertake
to legislate directly against our interests; to cut up our commerce, and prevent
the growth of domestic industry; and, after fair notice and ample proof of
injury, were to persist in such a course; why then a state of things would arise,
which similar policy produced elsewhere, in other times, and upon the results
of which eitier responsible or irresponsible Councils would exercise but little
influence. But, as political economists at home are every day becoming con-
vinced that the more liberty they afford to the Colonist to conduct his commercial
operations the greater will be his demand for British manufactures; and as, under
the guidance of this enlightened policy, the laws of trade and navigation are
annually becoming less restrictive, it is not probable that difficulties, which were
never insuperable, will all of a sudden admit of no rational remedy; or that the
boundaries of Colonial and Imperial authority, now so well understood, and the
recognition of which is so easily enforced, will often be called in question on
either side. If the Colonists assert rights which do not belong to them, and persist
in their contumacy, disturbing solemn treaties and setting acts of Parliament
at naught; why then they have broken the social compact: it is a case of rebellion
and they must be put down.

Let us reduce the dificulty to practice, for the purpose of illustration. Suppose
that both branches of the Legislature pass a law by -which a heavy duty is laid
on British broadcloths, and those from the United States are admitted duty free;
and that the Executive Council, being responsible, advise the Lieutenant-
Governor to assent to it. Such an absurd piece of bad faith as this could never
be attempted in the lower Provinces; for public opinion would never sanction
any interference with the general laws not intended to remedy abuses, or that
struck at Colonial without promoting British prosperity; nor would any changes
be popular which violated the fraternal comity by which British subjects every-
where are bound to encourage and protect each other. But I have supposed the
law passed and presented. The Governor would say in this case, as he now in-
variably says-as your Lordship admits he must say, if urged to provoke a foreign
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war: "Gentlemen, you are exceeding your powers. To legislate for your own
advantage is one thing; to legislate directly against your brethren at home, for
the advantage of foreigners, is another. This bill must be either modified or
rejected, or reserved for Her Majesty's assent, before it can go into operation."
If thè parties urging it persisted, a dissolution might be tried; and an appeal to
British subjects, in a case where tle Governor was clearly right and his advisers
wrong, would never be made in vain; particularly when aided by the Constitu-
tional opposition, which, under a system of responsibility and manly competition,
would exist in every Colony. But if it failed; and such an almost impossible thing
were upon the cards, as that a majority could be found in Nova Scotia to sustain
such an act, or anything bearing a resemblance to it, then a case would have
occurred for the interference of the Imperial authorities, who should say to us
frankly: If you will come into unnatural and hostile collision, the weakest has
the inost to fear.

HIad your Lordship been as familiar with the mode of dealing with such subjects
as niost Colonists are who have watched the proceedings of Colonial Assemblies,
you would have been satisfied that no danger was to be apprehended from violent
collisions about matters of trade. When a new duty is proposed in Nova Scotia
or a reduction suggested, the first question asked on all sides is, Will the proposi-
tion violate the letter or does it even run counter to the spirit of the Imperial
Acts? If it does, in eight cases out of ten, the person bringing the measure for-
ward drops it, on being assured of the fact. In the ninth case, where a doubt
exists as to the policy and wisdom of Imperial legislation iL is found, on inquiry,
that the clause which seemed to press upon us, originated in a wide view over
the whole field of commerce, which British statesmen, often better than others
whose positions afford fewer advantages, are enabled to take and that its repeal
would inflict an injury and not confer a benefit. The tenth case is perhaps one
in which the Imperial Parliament, either from haste, or prejudice, or insuflicient
information, has committed an error in political economy, or inflicted a wound
upon Colonial without benefiting British industry. In this case (and they only
occur once in a great while) no one ever dreams, that, as your Lordship expresses
it, the Imperial Legislature is to be "overruled" by that of the colony. We
never doubt but that an appeal to the good sense and the justice of our brethren
over the water will be successful. A bill is passed, perhaps, to meet the difliculty;
and an explanation of the facts and reasoning in which it originated, is sent with
it, in the form of an address to the throne, and in most cases is found to be
successf ul.

This is the mode at present. What reason is there to suppose that it would
be much changed, if we had an Executive Council, whose powers and responsi-
bilities did not extend to matters of general commerce, already provided for by
Imperial legislation? If we are so fond of violent conflicts and factious opposition,
what hinders us from indulging our propensities now? Shall we be less considerate
the more kindly we are treated? Shall we have less respect for Imperial legisla-
tion, when we see that it leaves us the entire management of our domestic affairs
and only deals with those great interests which transcend our authority and are
beyond our control? Suppose twelve Nova Scotians, who are not responsible to
any authority under Heaven, are made accountable to the rest of their country-
men, shall we have a man the more for forcible resistance than we have now-
or a gun, a pike, a bomb, or a barrel of powder?

I have thus, my Lord, gone over the arguments urged by your Lordship in
the speech of the 3rd of June. I have omitted none that appear to me to have
the slightest bearing upon the great question at issue, and I trust I have given
to each a fair and satisfactory answer. I have written not only under a solemn
sense of duty, but with a full assurance that sophistry, woven around this
question, either on one side of the Atlantic or the other, would be torn to shreds
in the conflict of acute and vigorous minds now engaged in its discussion. Had
your Lordship, in announcing the decision of the Cabinet, forborne to state
the reasons upon which that decision was founded, 1 might, like counsel at the
bar under similar circumstances, have felt myself compelled to acquiesce in a
judgment, neither the justice nor the policy of which I could fathom. But when
the arguments were stated, and when I saw a question involving the peace and
security of six extensive Provinces, and the freedom and happiness of a million
and a half of British subjects, disposed of by a mode of reasoning which I knew
to be deceptive and unsound,-when I saw, in fact, that the parties claiming
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their rights were to be turned out of court, with all the arguments and ail the
evidence on their side, I felt that to remain silent would be to deserve the social
and political degradation which this unjust decision was to entail on my country-
men and myself; to earn the Helot mark of exclusion from the blessings of that
Constitutional freedom, which our forefathers struggled to bequeathe; and which
we should never cease to demand, as a patrimony that runs with our blood,
and cannot be rightfully severed from our name....

JOSEPH HlowE.

CIX

JOSEPH HOWE TO LORD JOHN RUSSELL

[Trans.: Chisholm, op. cit.]

My Lord,-The business of factious demagogues of all parties is to find fault
with everything, to propose nothing practical, to oppose whatever is suggested,
Lo misrepresent and to defame. The object of honest and rational politicians
ought to be to understand each other-to deal frankly, abhorring concealment,
that mistakes may not be made about facts, terms or intentions; to deal fairly,
giving credit for a desire to elicit truth, and a wish to weigh in a just balance
both sides of every question. Having put before you such evidence as I hope
will lead your Lordship's mind to the conclusion that the system by which the
North American Colonies are at present governed, must be abandoned, it is not
improbable that your Lordship may inquire what it is that we are desirous to
substitute for that system? The demand is a reasonable one. The party who seek
this change are bound to prove that they have a safe and intelligible remedy for
the evils of which they complain. If I cannot show your Lordship that, without
endangering the authority of the mother country over her Provinces, weakening
the constitutional powers of the Crown, or trenching on the high privileges and
wide range of duty assigned to the Imperial Parliament, a better form of govern-
ment than that which I am anxious to overturn-one more nearly conforming
to the practice and spirit of the Constitution, as understood at home-to the
wants and peculiar situation of these Colonies, and less repugnant to the feelings
and prejudices of Englishmen everywhere, cai be established, then I must quit
the field of argument, and cannot complain if your Lordship adheres to your own
opinions.

From wliat has been already written, it will be seen that I leave to the Sove-
reign, and to the Imperial Parliament, the uncontrolled authority over the
military and naval force distributed over the Colonies; that I carefully abstain
from trenching upon their right to bind the whole empire, by treaties and other
diplomatic arrangements, with foreign states; or to regulate the trade of the
Colonies with the mother country, and with each other. I yield to them also the
same right of interference which they now exercise over Colonies and over English
incorporated towns; whenever a desperate case of factious usage of the powers
confided, or some reason of state, affecting the preservation of peace and order,
cal] for that interference. As the necessity of the case, the degree and nature
of this interference, would always be fully discussed by ail parties concerned, I
am not afraid of these great powers being often abused, particularly as the
temptations to use them would be much lessened if the internal administration
were improved.

The Colonial Secretary's duties should be narrowed to a watchful supervision
over each Colony, to see that the authority of the Crown was not impaired, and
that Acts of Parliament and public treaties were honestly and firmly carried
out; but he should have no right to appoint more than two or three offilcers in
each Province, and none to intermeddle in any internai affair, so long as the
Colonial Government was conducted without conflict with the Imperial Govern-
ment and did not exceed the scope of its authority. This would give him enough
to do, without heaping upon him duties so burdensome and various that they can
not be discharged with honour by any man, however able; nor with justice or safety
to the millions whose interests they affect. His responsibility should be limited
to the extent of his powers; and as these would be familiar to every Englishman,
exposure and punishment would not be difficult, in case of ignorance, incapacity
or neglect.
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I have shown, in the illustration drawn from the city of Liverpool, that most

Governors come out to Colonies so ignorant of their geography and topography,
cliimate, productions, commerce, resources and wants; and above all, of the
parties, passions and prejudices which divide them; and of the character, talents
and claims of the men by whom the population are influenced and led, that for
the first six or twelve months they are like overgrown boys at school. It is equally
clear, that while the business of government must move on, and the administra-
tion commence from the day on which the new Governor arrives, the school-
masters, from whom all his facts are derived-from whom he gathers his views
of internal affairs, and his impressions, not only of different parties, but of in-
dividuals in each party,-are the irresponsible Executive Councillors, whom the
present system cals around him; and who, possessed of such advantages, rarely
fail, before he can by any possibility escape from their toils, to embroil him with
the popular branch of the Legisiature, and the mass of the people by whom it
is sustained.

Now let us suppose, that when a Governor arrives in Nova Scotia, he finds
himself surrounded, not by this irresponsible Council, who represent nothing
except the whims of his predecessors and the interests of a few families (so small
in point of numbers, that but for the influence which office and the distribution
of patronage give them, their relative weight in the country would be ridiculously
diminutive), but by men who say to him: " May it please your Excellency, there
was a general election in this Province last month, or last year, or the year before
last, and an administration was formed on the results of that election. Ve, who
compose the Council, have ever since been steadily sustained by a majority of
the commons and have reason to believe that our conduct and policy have been
satisfactory to the country at large." A Governor thus addressed, would feel that
at all events he was surrounded by those who represented a majority of the
population; who possessed the confidence of an immense body of the electors,
and who had been selected by the people who had the deepest interest in his
success, to give him advice and to conduct the administration. If he had doubts
on this point-if he had reason to believe that any factious combination had
obtained office improperly, and wished ,to take the opinions of the country;
or if the Executive Council sought to drive him into measures not sanctioned
by the charter; or exhibited a degree of grasping selfishness which was offensive
and injurious, he could at once dissolve the Assembly and appeal to the people:
who here, as in England, would relieve him from doubt and difficulty; and,
fìighting out the battle on the hustings, rebuke the Councillors if they were
wrong. This would be a most important point gained in favour of the Governor;
for lie is now the slave of an irresponsible Council, which he cannot shake off;
and is bound to act by the advice of men, who, not being accountable for the
advice they give, and having often much to gain and nothing to lose by giving
bad advice, may get him into scrapes every month, and lay the blame on him.
Tie Governors would, in fact, have the power of freeing themselves from thral-
dom to the family compacts, which none of them can now escape by the exercise
of any safe expedient known to our existing Constitutions. It will be seen, too,
that by this system, whatever sections or small parties might think or say, the
Governor could never, by any possibility, become, what British Governors have
of late been everywhere, embroiled with the great body of the inhabitants over
whom he was sent to preside. The Governor's responsibility would also be
narrowed to the care of the Queen's prerogative, the conservation of treaties,
the military defence, and the execution of the Imperial Acts; the local adminis-
tration being left in the hands of those who understand it, and who were responsi-
ble. His position would then be analogous to that of the Sovereign-he could
(o no wrong in any matter of which the Colonial Legislature lad the right to
juîdge; but would be accountable to the Crown, if he betrayed the Imperial
interests committed to his care.

Executive Councillors now are either heads of departments, or members of
the two branches who are generally favourable to the policy of these, and disposed
to leave their emoluments intact. One or two persons, of more independent
character, and slightly differing from the others upon a few points are sometimes
admitted; but a vast preponderance in favour of the views of the official compact,
is always, as a matter of course, maintained. The heads of departments are
always very well paid for their trouble in governing the country, by the enormous
oflicial salaries they receive; their colleagues are either looking for office, or have
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means of providing for their relatives and friends; while, if it should so happen,
that such a thing as a Colonial Executive Councillor can be found for any length
of time, in office, who has not served himself or his friends, the title, and con-
sciousness of possessing for life the right to approach and advise every Governor,
and give a vote upon every important act of administration, without a possi-
bility of being displaced or called to account for anything said or done, is no
mean reward for the small amount of labour and time bestowed. Formerly,
these people, in addition to other benefits, obtained for themselves and their
friends immense tracts of crown land. This resource is now cut off, by the sub-
stitution of sales for free grants; but, looking at the Executive Council, or
Cabinet, as it exists in any of the North American Provinces at present, we find
a small lot of individuals, responsible neither to the Queen, the Secretary of
State, the Governor nor the people; who owe their seats to neither, but to their
relatives and friends through whose influence and intrigues they have been
appointed; and who, while they possess among them some of the best salaries
and nearly all the patronage of the country, havv a common interest in pro-
moting extravagance, resisting economy, and keeping up the system exactly as
it stands. It will be perceived, that such a body as this may continue to govern
a Colony for centuries; like the Old Man of the Mountain, who got upon Sin-
bad's back, ordinary exertions cannot shake it off. To understand more clearlv
how un-English, how anti-constitutional,ý how dangerous this body is, it is only
necessary to contrast it with what IL ouglit to resemble, but never does. In
England, the government of the country is invariably carried on by some great
polilical party, pledged to certain principles of foreign or domestic policy, which
the people for the time approve; but the cabinet in a Colony is an official party,
who have the power for ever to keep themselves and their friends in office, and
to keep all others out, even though nineteen out of every twenty of the popula-
tion are against them. What would the people of England say, if some twenty
families, being in possession of the Treasury, Horse Guards, Admiralty, Colonial
Office, lad the power to exclude Whigs, Tories, and Radicals; to laugli at hostile
votes in the Commons, and set the country at defiance; to defend each other
against the crown and the people; to cover ignorance, incapacity, corruption, and
bad faith? Would they bear such a state of things for a week? And yet your
Lordship seems to think that we should bear it, for an indefinite period, with
patience.

Now for this body I propose to substitute one sustained by at least a majority
of the Electors; whose general principles are known and approved; whom the
Governor may dismiss, whenever ,they exceed their powers; and who may be
discharged by the people whenever they abuse them; who, instead of laying the
blame, when attacked, upon the Governor, or the Secretary of State, shall be
bound, as in England, to stand up and defend, against all comers, every appoint-
ment made and every act done under their administration. One of the first results
of this change would be to infuse into every department of the administration
a sense of accountability, which is now nowhere found-to give a vigorous action
to every vein and artery now exhibiting torpidity and languor-and to place
around the Governor, and at the head of every department of public affairs, the
ablest men the Colony could furnish; men of energy and talent, instead of the
brainless sumphs, to whom the task of counselling the Governor, or administering
the affairs of an extensive department, is often committed under the present
system. In England, whether Whigs, Tories or Radicals are in, the Queen is
surrounded, and the public departments managed, by some of the ablest men
the kingdom can produce. But suppose a mere official faction could exclude all
these great parties from power, how long would the government possess the ad-
vantage of superior abilities to guide it? Would it not at once fall far below the
intellectual range which it now invariably maintains?

But, it may be asked, would not the sudden introduction of this system work
injustice to some who have taken offices, in the expectation of holding them for
life? Perhaps it might, but even if this were unavoidable, the interests of individuals
should give way to the public good. The Boroughmongers had the same objec-
tions to the Reform Act, recorders and town-clerks to that which cleansed the
corporations. This, like all minor difficulties, might easily be provided for; and
I am sure that there are but few of those seeking to establish responsible govern-
ment who desire to overturn even a bad system in a spirit of heartless vindic-
tiveness.
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The Colonies, having no hereditary peerage, the Legislative Council has been

constructed to take its place. From the difficulty of making it harmonize with
the popular branch, some politicians in Lower Canada-and it was said that the
Earl of Durham, at first, inclined to the opinion-thought it might be abolished.
I think there is no necessity for this; first, because it would destroy the close
resemblance which it is desirable to maintain between our Institutions and those
of the mother country; and again, because a second legislative chamber, not
entirely dependent upon popular favour, is useful to review neasures and check
undue haste or corruption in the popular branch. Besides, I sec no difficulty
in maintaining its independence, and yet removing from it the character of annual
conflict with the representative body, by which it has been everywhere distin-
guished.

The main object of the Executive Council being the preservation of a system
by which they enjoy honours, office and patronage, uncontrolled and un-
influenced by the people; and they having the nomination of Legislative Council-
lors, of course, they have always selected a majority of those whose interests and
opinions were their own, and who could help them to wrestle with, and fight
off the popular branch. Hence the constant collision, and general outcry against
the second chamber. The simply remedy for all this appears to be, to introduce
the English practice: let the people be consulted in the formation of the Executive
Council; and then the appointments to the Legislative will be more in accordance
with the public sentiment and general interest, than they are now. I should have
no objection to the Legislative Councillors holding their seats for life, by which
their independence of the Executive and of the people would be secured, provided
they were chosen fairly by those to whon, from time to time, the constituency,
as at home, entrusted the privilege; and not as they are now selected, to serve
a particular purpose, and expressly to wrangle, rather than to harmonize with
the popular branch. The House of Lords includes men selected by all the ad-
ministrations which the people of Britain have called into power. The Houses of
Lords, in the Colonies, have been created by ail the administrations which the
people never could influence or control.

Some members of the second branch should, of course, have seats in the Execu-
tive Council, because in that Chamber also, the acts and the policy of the govern-
ment would require to be explained; but here, as in England, though very desir-
able, it would not be essential that the administration should always be sustained
by a majority in the Upper House.

One of the first effects of a change of system would be a decided improvement
in the character of all the Colonial Assemblies. The great centre of political
power and influence would in the Provinces, as at home, be the House of Com-
mons. Towards that body the able, the industrious, the cloquent, and the
wealthy, would press with ten times the ardour and unanimity whieh are now
evinced; because then, like its great prototype in Britain, it would be an open
and fair arena, in which the choice spirits of the country would battle for a share
in its administration, a participation in its expenditure, and in the honour and
influence which public employment confers. Now a bon vivant, who can enter-
tain an aide-de-camp; a good looking fellow, who dances with a Governor's lady;
or a cunning one, who can wheedle a clerk or an under-secretary in Downing
Street, may be called to take a part in governing a Province for the period of his
natural life. Then, these disreputable and obscure channels of advancement
would be closed; and the country would understand the reason, and feel the
necessity for every such appointment; and the population would be driven to
cultivate those qualities which dignify and adorn our nature rather than debase
it. Now, any wily knave or subservient fool feels that his chance is as good
as that of the most able and upright man in the Colony; and far better if the latter
attempts to pursue an independent course; then, such people would be brought
to their proper level, and made to win their honours fairly before they were
worn.

Another improvement would be the placing of the government of a Colony
as it always is in England, in a majority in the Commons, watched, controlled,
and yet aided by a constitutional opposition. Under the present system, the
government of a colony is the opposition of the Commons and often presents
in that body the most unseemly and ridiculous figure. Numberless instances
might be given of this. The three Executive Councillors who sit in the Assembly
of Nova Scotia have been resisting, in miserable minorities, on a dozen divisions



during the last two sessions, votes by which the Commons recorded a want of
confidence in them and their party; and, in fact, the government, instead of
taking the lead in public measures with the energy and ability which should
belong to a government, cannot take a single step in the Assembly without the
sanction of its opponents. Every emergency that arises and for which an ad-
ministration ought to be secure of a najority, presents some absurd illustration
of the system. When the border difficulties with the State of Maine occurred
last winter, the Government of Nova Scotia had not the power to move a single
man of the militia force (the laws having expired), or to vote a single shilling,
until the majority came forward, as they always have done, in the most honour-
able manner, and, casting aside all political differences, passed laws for embody-
ing the militia, and granted £100,000 to carry on the war. But, will your Lord-
ship believe, will it be credited in England, that those who voted that mnoney;
who were responsible to tlieir constituents for its expenditure, and without
whose consent (for they formed two-thirds of the Commons) a shilling could not
have been drawn, had not a single man in the local cabinet by whom it was to
be spent, and by whom, in that trying emergency, the Governor would be
advised? Nor are things better when the Legislature is not in session. In con-
sequence of the establishment of stean navigation, a despatch was sent out this
spring, after the House was prorogued, requiring the Governor of this Province
to put the main roads in thorough repair. Of course he had no means to accom-
plish the object, nor could his Executive Council guarantee that a single shilling
thus expended would be replaced or that a vote of censure would not be passed
upon him if he spent one; and to obviate the diflìculty, they were seen con-
sulting and endeavouring to propitiate the members of the majority, whose places,
upon such terms, they were contented to occupy and to which, as far as I am
concerned, if such humiliations are to be the penalty, they are heartily welcome.

It has been objected to the mode proposed, that it would lead to the rotation
of office, or extensive dismissals of subordinates, practised in the United States.
But no person abhors that system more than myself, nor has it found any favour
in the Colonies, where the British practice is preferred, of removing the heads of
departments only. To those who are afraid of the turmoil and excitement that
would be produced, it is only necessary to say, that if upon the large scale on
which the principle is applied at home, there is no great inconvenience felt, how
much less have we to fear where the population is not so dense, the competition
not so active, nor the prizes so gigantic. A ministry that in England lasts two
or three years is supposed to fulfil its mission; and a quadrennial bill is con-
sidered unnecessary, because Parliament, on the average, seldon sits longer
than three or four years. As, under a systen of responsibility, the contest for
power would be fouglit. out here as it is in England, chiefly on the hustings; an
administration would, therefore, last in Nova Scotia until the quadrennial bill
was passed, for six years certainly-two years more than the Governor, unless
specially continued, is expected to hold his appointment; and if it managed
judiciously, there would be nothing to prevent it from holding the reins for twenty
or thirty years. Of course, an Executive Council in the Colonies should not be
expected to resign upon every incidental and unimportant question connected
with the details of government; but, whenever a fair and decisive vote, by which
it was evident that they had lost the confidence of the country, was registered
against them, they should either change their policy, strengthen their hands by
the accession of popular talents and principles, or abandon their seats and
assume the duties and responsibilities of opposition. If there was any doubt
as to what the nature of such votes should be, the Parliamentary usage would be
the guide on this as on all minor matters.

One of the greatest evils of the present form of government is, that nothing
like system or responsibility can be carried into any one brandh of the public
service. There are, exclusive of military and road commissions, nearly nine

4 hundred offices to be filled, in the Province of Nova Scotia alone; ail essential
to the administration of internai affairs, not one of them having anything to do
with Imperial interests. And will it be believed in England, that the whole of
this patronage is in the hands of a body whom the people can never displace?
that the vast majority in the Commons have not the slightest influence in its
distribution? while the greatest idiot who gives his silent and subservient vote
in the minority, is certain of obtaining his reward? But the evil does not stop
here. It is utterly impossible for the people either to bring to punishment or to
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get rid of a single man of the whole nine hundred, if the local government chooses
to protect him.

Perhaps the most cruel injury that the system inflicts on the Colonists, arises
from the manner in which they are compelled to conduct their internal improve-
ments. This has been noticed by Lord Durham. But perhaps his Lordship did
not fully comprehend the reasons which render the mode-however anomalous
and injurious-in some degree acceptable to the constituency, in order that other
evils may be prevented, which might be a great deal worse.LIt will be perceived
that the nine hundred offices already referred to, are generally distributed by the
irresponsible official party in such a way as to buy their peace or to strengthen
their influence in the country3 Let us see how this operates in practice. Suppose
a county sends to the Assembly four representatives, all of whom support the
local government; the patronage of that county is of course at their disposal,
to strengthen their hands, and to keep down all opposition; but should the whole
be hostile to the compact, then it is used to foster opposition and create a party
to displace them. If there is a division of sentiment among the members, those
who support are always aided in mortifying and getting rid of those who attack
the Government. Though but one of the four is an adherent of the compact,
every man in the county knows, that his influence is worth much more than that
of the other three; that, while one can obtain any favour that he wants for a
friend or partisan, the others cannot, unless by the barter of a corrupt vote or
the sacrifice of principle, even obtain justice. Now, if besides these nine hundred
offices, about five hundred commissions for the expenditure of the surplus
revenues of the country upon roads, bridges and internal improvements, were
given over to be disposed of in the same way, the hands of the compact would
be so nuch strengthened that it would be still more easy to create a party in a
county, to endanger the seat of any member who ventured to give an independent
vote. To obviate this risk, which was seen at an early period to menace the
independence of the Commons, it was determined that the members from each
county should recommend the commissioners for the expenditure of moneys
within it; and this, being acquiesced in by the Governors for some time before
its political bearing was much regarded lby the compact, has grown into usage
which they have not ventured openly to attack; although, as they still contend
that the right of appointment is in the Executive they seldom fail to show their
power and vent their feelings, by petty alterations almost every year. The
advantages of this arrangement are that the majority of the constituency-and
not the minority, as in every other case-distribute the patronage under this
branch of expenditure; and, as the members who name commissioners have a
great deal of local knowledge, and are, moreover, responsible to the people, they
can be called to account if they abuse this trust. But still, from the very nature
of things, it is liable to abuse. Road commissions may be multiplied and sums
unwisely expended to secure votes at the next election; or to reward, not a good
road maker but a zealous partisan. The Executive has not the control it would
have if these men were selected by the Government; and the legislative power,
which should be used to unmask corruption, is sometimes abused to afford it
shelter. The remedy which our compacts always suggest, like all their remedies
for political discrepancies, aims at the extension of their own influence and the
irimer establishment of their own power. They are loud, upon all occasions, in

denouncing the corruption of the road system. The minority in the Assembly
are cloquent on the same theme; while, through the columns of some newspaper
in their pay, they are always pouring forth complaints, that the roads are
wretchedly bad and that they will never be better until the expenditure is placed
in their hands. It will be perceived, however, that to follow their advice, would
be to make what is admitted on all hands to have its evils, a great deal worse;
because, if these nominations are taken from those who posesss local information,
and given to men who have little or none, who will not be advised by those who
have, and who can be called to account by no power known to the Constitution ;-
besides a great deal more of blundering being the result, the partial responsibility,
which now makes the system barely tolerable, would be entirely removed.
Political partisans would still be rewarded; but, instead of ail parties in the
country sharing the patronage (for members of the minority, as well as of the
majority, make these appointments), it would be confined only to those who
supported the compact; and who, however imbecile, ignorant or corrupt, would
then be, as every other officer in the Colony is now, independent of any description
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of public control. If any doubt could be entertained as to whether the public
would lose or gain by the change, evidence enough might be gathered; for some
of the vilest jobs and most flagrant cases of mismanagement that disgrace the
history of the road service in Nova Scotia, have been left as monuments of the
ignorance or folly of the compact, whenever they have taken these matters into
their own hands.

But, make the Governor's advisers responsible to the Assembly, and the repre-
sentatives would at once resign to them the management of such affairs. It
would then be the business of the Executive, instead of leaving the road service
to the extemporaneous zeal or corrupt management of individuals, to corne
prepared, at the commencement of each session, with a general review of the
whole system; and, supported by its majority, to suggest and carry a compre-
hensive and intelligible scheme, embracing the whole of this service, accounting
for the previous year's expenditure and appointments, and accepting the sug-
gestions of mermbers as to the plans of the current year. We should then have an
Executive to which every commissioner would be directly accountable; to which
he could apply for instructions from January to December; and which, being itself
responsible, would be careful of its proceedings; and yet, being more independent
than individual members are in dealing with their own constituents, would be
more firm and unyielding where it was right. This is the simple, and I am
satisfied the only safe remedy for the abuses of the road system. To take the
distribution of commissions from fifty men, possessed of much local knowledge

,and partially responsible, to give it to twelve others having less information and
subject to no control, would be an act of madness. Fortunately, in this, as in
all other cases, we have no occasion to seek for new theories, or try unsafe
experiments; let us adopt the good old practices of our ancestors and of our
brethren; let us "keep the old paths," in which, while tiere is much facility,
there is no danger.

My Lord, there is an argument used against the introduction of Executive
responsibility, by Sir Francis Head, which it may be well to notice, because it
has been caught up by shallow thinkers everywhere, and is often urged with an
air of triumph, that, to those who look beyond the surface, is somewhat ridicu-
lous. It is said, that if this principle had been in operation, Papineau and
Mackenzie would have been ministers in the respective Provinces they disturbedi
But, do those who urge this objection ever stay to inquire whether, if there
had been responsibility in the Canadas, either of these men could have assumed
so much consequence as to be able to obstruct the operations of Government
and to create a rebellion in a British Province? Nothing made a dictator tolerable
in ancient Rome but a sense of common danger arising out of some unusual and
disastrous posture of affairs, which rendered it necessary to confide to an in-
dividual extraordinary powers-to raise one man far above all others of his own
rank-to substitute his will for the ordinary routine of administration, and to
make the words of his mouth the laws of the land. When the danger passed
away, the dictator passed away with it. Power, no longer combined in one
mighty stream, the eccentric violence of which, though useful might be destruc-
tive, was distributed over the surface of society, and flowed again through a
thousand small but well-established channels, everywhere stimulating and
refreshing, but nowhere exciting alarm. In political warfare, this practice of
the ancients has been followed by the moderns with good success. O'Connell in
Ireland, and Papineau and Mackenzie in Canada grew into importance, from the
apparent necessity which existed for large masses of men to bestow upon in-
dividuals unlimited confidence, and invest then with extraordinary powers.
I wish that the two latter, instead of provoking the maddest rebellions on record,
had possessed the sound sense and consummate prudence which have marked
every important step in the former's extraordinary career. But, who believes,
that if Ireland had had "justice" instead of having it to seek, that ever such a
political phenomenon as the great agitator would have appeared to challenge
our admiration and smite the oppressors with dismay? And who dreams that,
but for the wretched system upheld in all the Colonies, and the entire absence
of responsibility, by which faction or intrigue were made the only roads to
power, either of the Canadian demagogues would ever have had an inducement,
or been placed in a position to disturb the public peace? I grant that even under
the forms that I recommend, such men as Papineau and Mackenzie might have
existed; that they might have becone conspicuous and influential; and that it
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is by no means improbable that they would have been Exccutive Councillors
of their respective Provinces, advising the Governors and presiding over the
administration of their internal affairs. But suppose they had; would not even
this have been better than two rebellions-the scenes at Vindsor, St. Charles
and St. Eustache-the frontier atrocities-and the expenditure of three million
sterling, which will be the cost before the accounts are closed? Does any man in
his senses believe, if Mackenzie or Bidwell could have guided the internal policy
and dispensed the local patronage according to the British mode, that either
of them would have been so mad as to dream of turning Upper Canada into a
Republic; when, even if they succeeded, they could only hope to be Governors
for a few years, with powers very much more restricted and salaries not more
ample than were theirs for life or as long as they preserved their majority?
Possessed of honours and substantial power, (not made to feel that they who
could most effectually serve the Crown, were excluded by a false system fron
its favour, that others less richly endowed might rise upon their ruins), would
these men have madly rushed into rebellion with the chances before them of
expatriation or of an ignominious death?

You well know, my Lord, that rebels have become exceedingly scarce at home,
since the system of letting the majority govern has become firmly established;
and yet they were as plentiful as blackberries in the good old times, when the
sovereigns contended, as Sir Francis Head did lately, that they only were
responsible. Turn back and you will find that they began to disappear altogether
in England about 1688, and that every political change that makes the Executive
more completely responsible to the Legislature and the Legisiature to the
country at large, renders the prospects of a new growth, "small by degrees and
beautifully less." And yet, my Lord, who can assure us, that if the sovereigns
had continued, as of old, alone responsible; if hundreds of able men all running
the same course of honourable ambition, had not been encouraged to watch and
control each other; and if the system of governing by the minority and not by
the majority, and of excluding from power all who did not admire the mode,
and quarrelled with the court, had existed down to the present day ;-who,
I ask, will assure us, that Chatham and Fox, instead of being able ministers and
loyal men, might not have been sturdy rebels? Who can say that even your
Lordship, possessed of the strong attachment to liberty which distinguishes your
family, might not,-despairing of all good government under such a system,-
instead of using your influence to extend by peaceful improverents the happiness
of the people,-be at this moment in the field at their head and struggling,
sword in hand, to abate the power of the Crown? So long as the irresponsibility
principle was maintained in Scotland, and the viceroys and a few bishops and
courtiers engrossed the administration, there were such men as Hume and Lind-
say, and such things as assembles in Glasgow, general tables in Edinburgh, and
armed men in every part of that noble country, weakening the Government,
and resisting the power of the Crown; and up to the period when Lord Nor-
manby assumed the government of Ireland and it became a principle of adminis-
tration that the minority were no longer to control the majority and shut them
out from all the walks of honourable ambition, what was the attitude in which
Mr. O'Connell stood towards the Sovereign? Was it not one of continual menace
and hostility, by which the latter was degraded and the former clothed with a
dangerous importance? And what is his attitude now? Is it not that of a warm-
hearted supporter of the Queen, whose smiles are no longer confined to a faction
but shed over a nation, every man of which feels that he is free to obtain, if he
lias the ability and the good fortune to deserve, the highest honours in her power
to bestow? Daniel O'Connell (and perhaps it may be said that his tail suggested
a comparison) is no longer a political cornet blazing towards the zenith and
tilling the terror-stricken beholders with apprehensions of danger and a sense o!
coming change; but a brilliant planet revolving in an orbit with the extent of
which all are familiar, and reflecting back to the source of light and honour the
beams which it is proud to share. Who any longer believes that O'Connell is
to shake the empire and overturn the throne? And who doubts, had he despaired
of justice, but he too might have been a rebel; and that the continued application
to Ireland of the principles I denounce, would have revived the scenes and suffer-
ings through which she passed in 1798?

If, my Lord, in every one of the three great kingdoms from which the popula-
tion of British America derive their origin, the evils of which we complain were
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experienced and continued until the principles we claim as our birthright became
firmly established, is it to be expected that we shall not endeavour to rid ourselves,
by respectful argument and remonstrance, of what cost you open and violent
resistance to put down? Can an Englishman, an Irishman or a Scotchman, be
made to believe, by passing a month upon the sea, that the most stirring periods
of his history are but a cheat and a delusion; that the scenes which he has been
accustomed to tread withi deep emotions are but mementoes of the folly, and not,
as he once fondly believed, of the wisdom and courage of his ancestors; that the
principles of civil liberty, which from childhood he has been taught to cherish
and to protect by forms of stringent responsibility, must, with the new light
breaking in upon him on this side of the Atlantic, be cast aside as useless incum-
brance? No, my Lord, it is madness to suppose that these men, so remarkable
for carrying their national characteristics into every part of the world where
they penetrate, shall lose the most honourable of them al, merely by passing
from one part of the empire to another. Nor is it to be supposed that the Nova
Scotians, New Brunswickers and Canadians-a race sprung from the generous
admixture of the blood of the three foremost nations of the world-proud of
their parentage and not unworthy of it, to whom every stirring period of British
and Irish history, every great principle which they teach, every phrase of freedom
to be gleaned from them, are as familiar as household words, can be in haste to
forget what they learnt upon their parents' knees; what those they loved and
honoured clung to with so much pride, and regarded as beyond ail price. Those
who expect them thus to belie tleir origin, or to disgrace it, may as soon hope
to see the streams turn back upon their fountains. My Lord, my countrymen
feel, as they have a riglit to feel, that the Atlantic, the great highway of com-
munication with their brethren at home, should be no barrier to shut out the
civil privileges and political rights, which more than anything else, make thiem
proud of the connection; and they feel also, that there is nothing in their present
position or their past conduct to warrant such exclusion. Whatever impression
may have been made by the wholesome satire' wherewith one of my country-
men has endeavoured to excite the others to still greater exertions; those who
fancy that Nova Scotians are an inferior race to those who dwell upon the ancient
homestead or that they will be contented with a less degree of freedom, know
little of them. A country that a century ago was but a wilderness and is now
studded with towns and villages, and intersected with roads, even though more
might have been done under a better system, affords some evidence of industry.
Nova Scotian ships, bearing the British flag into every quarter of the globe,
are some proofs of enterprise; and the success of the native author, to whom
I have alluded, in the wide field of intellectual competition, more than contradicts
the humorous exaggeration by which, while we are stimulated to higler efforts.
others nay be for a moment misled. If then our right to inherit the Constitution
be clear; if our capacity to maintain and enjoy it cannot be questioned; have we
done anything to justify the alienation of our birthrighit? Many of the original
settlers of this Province emigrated from the old Colonies when they were in a
state of rebellion-not because they did not love freedom, but because they
loved it under the old banner and the old forms; and many of their descendants
have shed their blood, on land and sea, to defend the honour of the crown and
the integrity of the empire. On some of the hardest fought fields of the Peninsula,
my countrymen died in the front rank, with their faces to the foe. The proudest
naval trophy 2 of the last American war was brought by a Nova Scotian into the
harbour of his native town; and the blood that flowed from Nelson's death
wound in the cockpit of the Viclory mingled with that of a Nova Scotian stripling'
beside him struck down in the same glorious fight. Am I not then justified, my
Lord, in claiming for my countrymen that Constitution, which can be withheld
from them by no plea but one unworthy of a British statesman-the tyrant's
plea of power? I know that I am; and I feel also, that this is not the race that
can be hoodwinked with sophistry, or made to submit to injustice without
complaint. Ali suspicion of disloyalty we cast aside, as the product of ignorance
or cupidity; we seek for nothing more than British subjects are entitled to; but
we will be contented with nothing less.

Samn Slick by Judge Haliburton (see Chittick, Thomas C. Haliburton, Columbia University Press,
1924).

2 The American frigate Chesapeake, captured off Boston by the Shannon, was brought into Halifax
on June 6, 1813, by lieutenant, afterwards admiral sir Provo Wallis, a native of Nova Scotia.

• Midshipman G. A. Westphal.
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My Lord, il has been said, that if this system of responsibility were established,

it would lead to a constant struggle for office and influence, which would be in-
jurious to the habits of our population and corrupt the integrity of the public
iien. That it would lead to the former I admit; but that the latter would be
a consequence I must take leave to deny, until it can be shown, that in any of
the other employments of life, fair competition has that effect. Let the bar
biecome the bar only of the minority, and how long would there be honour and
safety in the profession? Let the rich prizes to be won in commerce and finance
1e confined to a mere fragment, instead of being open to the whole population;
and I doubt whether the same benefits, the same integrity, or the same satis-
faction would grace the monopoly, that now spring from an open, fair and rnanly
comipetition, by which, while individuals prosper, wealth and prosperity are
Lrathered to the State. To be satisfied that this fair competition can with safety
and the greatest advantage be carried into public as well as into private affairs,
it is only necessary to contrast the example of England with that of any Con-
tinental nation where the opposite system has been pursued. And if, in England,
Lhe struggle for influence and olice has curbed corruption and produced examples
of consistency and an adherence to principle extremely rare in other countries,
ard in none more so than in the Colonies, where the course pursued strikes at the
very root of manly independence, why should we apprehend danger from its
introduction or shrink from the peaceful rivalry it may occasion? But, my Lord,
liere is another view that ought to be taken of this question. Ouglt not British

statesmen to ask themselves, is it wise to leave a million and a half of people,
virtually excluded from all participation in the honourable prizes of public life?
There is not a weaver's apprentice or a parish orphan in England, that does not
feel that lie may, if ho has the talent, rise through every grade of office, municipal
and national, to hold the reins of government and influence the destinies of a
nighîty empire. The Queen may be hostile, the Lords nay ciafe, but neither can
p)revent that weaver's apprentice or that parish orphan fromn becoming Prime
.linister of England. Then look at the United States, in which the son of a
mechanic in the smallest town, of a squatter in the wildest forest, may contend,
on equal terms, with the proudest, for any office in twenty-eight diffTerent States;
ani having won as many as content him, may rise, through the national grades,
to he President of the Union. There are no family compacts to exclude these
aspirants; no little knot of irresponsible and self-elected councillors, to whom
it is necessary to sell their principles, and before whon the manliness of their
nature must be prostrated, before they can advance. But, in the Colonies, where
there are no prizes so splendid as these, is it wîse or just to narrow the fleld and
1onine to little cliques of irresponsible politicians, what prizes there are? No,
mny Lord, it is neither just nor wise. Every poor boy in Nova Scotia (for we have
tie feelings of pride and ambition common to our nature) knows that ho lias the
saine right to the honours and emoluments of ollice as lie would have if he lived
in 3ritain or the United States; and lie feels, that while the great honours of the
empire are almost beyond his reach, he ought to have a chance of dispensing
the patronage and guiding the administration of his native country without any
sacrilice of principle or diminution of self-respect.

My Lord, I have donc. If whathas been written corrects any error into which
your Lordship or others may have fallen, and communicates to some, either in
Britain or the Colonies, information upon a subject not generally understood,
i shall be amply repaid. Your Lordship will perhaps pardon me for reminding
you, that, in thus eschewing the anonymous and putting my name t, an argu-
nent in favour of Executive responsibility for the North American colonies, I am
acting under a sense of deep responsibility myself. i well know that there is
not a press in the pay of any of the family compacts, that will not misrepresent
imy motives and pervert my language; that there is not an over-paid and irre-
sponsible official, from Fundy to the Ottawa, whose inextinguishable hostility
I shall not have earned for the remainder of my life. The example of your Lord-
shi p will, however, help me to bear these burdens with patience. You have lived
aînd prospered, and donc the State good service, and yet thousands of corrupt
boroughmongers and irresponsible corporators formerly misrepresented and
hated you. Should I live to sec the principles for which I contend, operating as
beneficially over British North America, as those immortal acts, which provoked
your Lordship's enemies, do in the mother country, I shall be gratifled by
the reflection, that the patriotic and honourable men now contending for the
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principles of the British Constitution, and by whose side, as an humble auxiliary,
I am proud to take my stand, whatever they may have sutffered in the struggle,
did not labour in vain.-I have the honour to be, with the highest respect,
your Lordship's humble admirer, and most obedient servant,

JOsEPH HOWE.
Cx

AN ACT TO AMEND AN ACT 0F THE LAST SESSION OF
PARLIAMENT FOR MAKING TEMPORARY PROVISION

FOR THE GOVERNMENT OF LOWER CANADA'
(2 & 3 Victoria, c. 53.)

l7th August, 1839.
Whereas, an Act was passed in the tlirty-first year of the reign of his Majesty,

31 G 1. King George the Third, intituled " An Act 2 to repeal certain parts of an Act passed
in the fourteenth year of his Majesty's reign, intituled 'An Act for making more
effectuai provision for the Government of the Province of Quebec in North
Aimerica,' and to make further provision for the Government of the said Province,"
whereby among other things it was enacted hat there should be within each of
the Provinces of Upper Canada and Lower Canada respectively a Legislative
Council and an Assembly, to be constituted in manner therein described, and
with such powers and authorities as therein nentionéd: And whereas an Act
was passed in the last session of Parliament, intituled " An Act 3 to inake temporary
Provision for the Government of Lower Canada," whereby it was enacted that
from the proclamation of the Act until the first day of November one thousand
eight hundred and forty so nuch of the said Act of the thirty-first year of the
reign of his Majesty, King George the Third, and of any other Act or Acts of
Parliament, as provides for the Constitution or calling of a Legislative Council
or Assembly for the Province of Lower Canada, or confers any powers or functions
upon them or either of them should cease; and by the said Act now in recital
provision is made in the meantime for the appointment by his Majesty of a
Special Council for the affairs of Lower Canada, and for the making of laws or
ordinances for the Government of the said Province by the Governor thereof,
with the advice and consent of the najority of the Councillors present at any
meeting of the Council: And whereas it is expedient that sorne of the provisions

The Special contained in the said lastly-recited Act shlould be altered: Be it therefore enactedCouncil to
consist of n by the Queen's most Excellent Majesty, by and with the advice and consent of

less than twenty the Lords Spiritual and Temporal, and Commons, in this present Parliament
members, and no assembled, and by the authority of the same, that the number of Councillorsbusiness to bo
transacted u forming the Special Council in manner provided by the said Act passed in the

eleven be last session of Parlianient shall not be less than twenty, and that no business
present- shall be transacted at any meeting of the said Special Council ut which there are

not present at least eleven Councillors.
Il. And be it enacted that from and immediately after the passing of this

Repeal of pro- Act so much of the said recited Act passed in the last Session of Parliament as
Vit. cap provides that no law or ordinance made by the Governor of the said Province

preventing the of Lower Canada, with such advice and consent as therein mentioned, shall
making of continue in force beyond the first day of November, one thousand eight hundred

permanent laws;
but ail perman- and forty-two, unless continued by competent authority, shall be and the same

ent laws to be is hereby repealed: Provided always that every law or ordinance which by the
laid for thirty terms and provisions thereof shall be made to continue in force after the said

rarliant first day of November, one thousand eight hundred and forty-two, shall be laid
previous to being before both Houses of Parliament within thirty days after a copy thereof shall

coifirmed. be received by one of lier Majesty's Principal Secretaries of States, under the
provisions of the said Act of the last Session of Parliament, if Parliament shall
be then sitting, or otherwise within thirty days after the then next meeting of
Parliament; and no such law or ordinance shall be confirmed or declared to be
left to its operation by lier Majesty until such law or ordinance shall first have
been laid for thirty days before both Houses of Parliament, or in case either
House of Parliament shall, within the said thirty days, address her Majesty to
disallow any such law or ordinance.

1 This act was passed after the act of union was withdrawn in 1839 (see No. CXI, note), pending
Poulett Thomson's report on Canadian affairs.

2 No. LIV. a No. XCVI.
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III. And be it enacted that from and immediately after the passing of this Repeal of the

Act so much of the said recited Act passed in the last Session of Parliament as provision of
.i and 2 Vict.,provides that it shall not be lawful, by any such law or ordinance as therein cap 9, pro-

nentioned to impose any tax, duty, rate, or impost, save only in so far as any hibiting taxa-
tax, duty, rate, or impost, which at the passing of that Act was payable within tion- but no
(1e said Province of Lower Canada, might be continued, shall be and the same "eied except
is hereby repealed: Provided always that it shall not be lawful for the said for public works
Governor with such advice and consent as aforesaid, to make any law or ordinance ad objects of
imposing, or authorizing the imposition of any new tax, duty, rate, or impost, nt;'
except for carrying into effect local improvements within the said Province of and such taxes
Lower Canada, or any district or cther local division thereof, or for the establish- not to be

objets f mnicpalgovrnîent wihinappropriatedl byment or maintenance of police, or other objects of municipal governmeent, within remet.
any city or town or district or other local division of the said Province: Provided
also that in every law or ordinance imposing or authorizing the imposition of
av squch new tax, duty, rate, or impost, provision shall be made for the levying,
receipt, and appropriation thereof by such person or persons as shall be thereby
aippointed or designated for that purpose, but that no such new tax, rate, duty,
or impost shall be levied by or made payable to the Recciver-General or any other
public officer employed in the receipt of her Majesty's ordinary revenue in the
said Province; nor shall any such law or ordinance as aforesaid provide for the
appropriation of any such new tax, duty, rate or impost by the said Governor,
either with or without the advice of the Executive Council of the said Province,
or b)y the Commissioners of her iMajesty's treasury, or by any other officer of
the Crown employed in the receipt of lier Majesty's ordinary revenue.

IV. And be it enacted that from and after the passing of this Act so much of Repeal of the
the said recited Act passed in the last session of Parliament as provides that it Pi and 2 Vict.,
shall not be lawful for any such law or ordinance as therein mentioned to repeal, cap. 0, prohi-
suspend, or alter any provision of any Act of the Parliament of Great Britain, biting the
or of the Parliament of the United Kingdom, or of any Act of the Legislature 'ta o ?alof
of Lower Canada, as then constituted, repealing or altering any such Act of ment; but no
Parliament, shall be and the same is hereby repealed: Provided always, that it Iaw to be made
shall not be lawful for the said Governor, with such advice and consent as afore- affecting theTemporal or
said, to make any law or ordinarce altering or affecting the Temporal or Spiritual spiritual right
riglts of the Clergy of the United Church of England and Ireland, or of the of Ecclesistics,
M inisters of any other religious communion, or altering or affecting the tenure othe a%- of

of îand within the said Province of Lower Canada, or any part thereof, save '
so far as the tenure of land may be altered or affected by any law or ordinance
which may be made by the said Governor, with such advice and consent as
aforesaid, to provide for the extinction of any Seignorial rights and dues now
vested in or claimed by the Ecclesiastics of the Seminary of Saint Sulpice at
Montreal within the said Province, or to provide for the extinction of any Soi-
gnorial rights and dues vested in or claimed by any other person or persons or
body or bodies corporate or politic, within the Island of Montreal, or the island
called Isle Jesus, within the said Province.

V. And be it enacted that every law or ordinance to be made by the said Laws, etc., to
Governor, with such advice and consent as aforesaid, shall, before the passing or be publshed ia
etnactment thereof, be published at length in the public Gazette of the said '
'rovince of Lower Canada.

VI. And be it enacted that for the purposes of this Act the person authorized Definition of
to execute the Commission of Governor of the Province of Lower Canada shall Goveor.
he t.aken to be the Governor thereof.

VIL. And be it enacted that this Act may be amended or repealed by any Act may be
Act to be passed during the present session of Parliament. amended, etc.
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CXI

LOBD JOHN RUSSELL TO THE RIGHT HON. C. POULETT
THOMSON 1

[Trans.: Imperial Blue Books relating Io Canada, vol. xiii.]
Downing Street,

7th September, 1839.
Sir,-Tle Queen having been pleased to confide to you the Government of the
British provinces in North America, I now transmit to you the various Com-
missions under the Great Seal, which authorize you to assume and execute that
oflice. The intiniate knowledge which, as one of Her Majesty's confidential
advisers, you have acquired, of the progress of Canadian affairs during the last
few years, and of the views of lier lajesty's Government on that subject,
relieves me from the necessity of entering on various explanations, which it
would otherwise have been my duty to afford you. But it is fit that I should on
the present occasion record for your guidance the intentions of the Ministers of
the Crown on the principal topics of Canadian policy, on which you will be called,
as the governor of those provinces, to co-operate with then.

The Bill introduced into the House of Commons during the present session of
Parliament, embodied, as you are aware, the results of deliberate reflection on
the various suggestions contained in the reports of the Earl of Durham. The
hope of passing that measure into a law before the Parliamentary recess was
defeated by various circumstances which occurred, and especially by the intelli-
gence which, in the commencement of the month of June reached us from the
Lieutenant-Governor of Upper Canada, of the state of public opinion in that
colony, as expressed by the resolutions of the Council and Assembly. We have
never concealed from ourselves that the success of any plan for the settlement of
Canadian affairs must depend on the concurrence and support of the provinces
theniselves. {To learn their deliberate wishes, and to obtain their co-operation
by frank and unreserved personal intercourse, will therefore be the first and most

.important of Lhe duties which you will be called upon to perform. j
, In our anxiety thus to consult, and as far as nay be possible, to defer to
public opinion in the Canadas on the subject of constitutional changes, Her
Majesty's Government must be understood as entertaining a very strong con-
viction in favour of the policy of the measure which they have proposed for the
adoption of Parliament. Attaching minor importance to the subordinate details
of that Bill, we have found no sufficient reason for distrusting the principles on
which it proceeds. These are-a legislative Union of the two provinces-a just
regard Lo the claims of either province in adjusting the terms of that Union-
the maintenance of the three estates of the provincial legislature, the settlement
of a permanent civil list for securing the independence of the judges, and to the
executive government, that freedom of action which is necessary for the public
good-and the establis:hment of a syst.em of local government by represeitative
bodies, freely elected in the various cities and rural districts. From any of these
principles Her Majesty's Government would be most reluctant to recede. After
a full investigation of every other plan which has been suggested they have not
been able to discover in any but this, the reasonable hope of a satisfactory settle-
ment. IL will, therefore, be your flrst duty to endeavour to obtain for that
measure, such an assent in its general principles, and such a correction of its
details, as may render it acceptable to the provinces, and productive of permanent
advantage. There are various modes by which this object may be accomplished,
and in giving an outline of them, Her Majesty lias conmanded me to express
to you lier reliance upon your judgment, to be formed upon the spot, as to the
employment of such as nay be most conducive to the contentment and advantage
of lier Canadian subjects.

The union of the two provinces was decided on as a result of Durham's Report. In 1839 a bill for
that purpose was Introduced, but withdrawn by the government, owing to protest from Upper Canada.
It can be read in Public Büs, 1839, vol. i. The new governor-general, Charles Poulett Thomson,
afterwards Lord Sydenham, was instructed to gather further information on Canadian affairas and tO
forward It to England. He landed at Quebec October 19, 1839, and his work in Canada a Illustrated in
the following documents, which also throw light on the growing changes in British colonial policy. For
Sydenham's rule ln Canada see Shortt, Lord Sydenham (Oxford, 1926).
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1. You may appoint, by authority of the executive, a certain number of

persons of weight and experience, selected from each province, to frame articles
of Union, to be afterwards proposed to the legislature of Upper Canada.

2. You may assemble the legislature of Upper Canada, and propose to them
thie appointment of a certain number of Commissioners, to confer with others
named by the special Council of Lower Canada.

3. If you find that your overtures to the assembly of Upper Canada are not
met in a fair, conciliatory, and reasonable spirit, you may proceed to dissolve
le present assembly, and appeal to the sense of the inhabitants of the Province.
But in the late unsettled state of the province, in the presence of repressed dis-
atffection, with the necessity of a second dissolution before the assernbly of the
unit.ed province can ineet-this step must not be resorted to, without the gravest
dleliberation.

In wlatever method you may proceed, Her Majesty's Government will expect
to receive from you, founded on competent authority, such a plan of representa-
tion, with a division into cities and districts, as may enable them to lay the
scieme before Parliament with confidence in the data on which it lias been
forned, and in the justice of the general arrangement.

I will not now argue on a further supposition, viz., that from dilllculty of
detail, or mutual disinclination, the plan of Union may be found altogether
inpracticable. Should you find, after ail your efforts, that such is the result,
vou will lose no time in communicating to me, for Her Majesty's information,
hie groutds of your opinion, and the nature of any alternative which may seem
to you more conductive to the general good.

But above all things, it is important to avoid unnccessary delay. The dis-
cussion, which bas already been protracted at the expense of so much evil, and
still greater hazard to the interests of the Canadian provinces, and of this king-
dom, cannot be too speedily brouglit to a close. Her Majesty's Government will,
therefore, anxiously await the resuit of your inquiries as to the state of public
opinion in the Canadas respecting the proposed Union, and the terms on which
in your opinion it should be efTected. I earnestly trust that it may be received
in this country by a period sufficiently early to enable us to communicate it to
P'arliament at the commencement, or soon after the commencement, of the session
of 1840, and then to proceed at once with such ineasures as may be required to
ieet the exigencies of the case.

The intelligence which has reached me from Upper Canada, makes it probable
that you may be called upon for some explanation of the views of the Ministers
of the Crown, on a question respecting which the Bill to which I have referred
is necessarily silent. I allude to the nature and extent of the control which the
popular branch of the united legislature will be admitted to exercise over the
conduct of the executive government, and the continuance in the public service
of its principal officers. But it is evidently impossible to reduce into the form?
of a positive enactment a constitutional principle of this nature. The importance
of niaintaining the utmost possible harmony between the policy of the legislature
and of the executive governîment admits of no question, and it will of course
be vour anxious endeavour to call to your counsels and to employ in the publie
service those persons who, by their position andcharacter, have obtained the
general confidence and esteen of the inhabitants of the province.'

Tie military defence of the Canadas is another subject of common interest to
both provinces, on which it is necessary that you should be apprized of the views
o! ler Majesty's Government. In the correspondence between Lord Glenelg and
Sir John Colborne, and especially in the despatches of the latter, you will find
a full discussion of the plans which have been devised for that purpose. Amongst
thein is a scheme for extended fortifications, to be erected and maintained at an
ex pense, which it is not evident wili be compensatéd by any equivalent advantage.
For the present, at least, notwithstanding the deference so justly due to the
opinions of that distinguislied Ofilcer, the Ministers of the Crown cannot recom-
mnend the adoption of this scehme. On the other hand, the plan suggested from
this country and sanctioned by Sir John Colborne, of creating military settle-
ilents on the frontier, on the principle of veteran battalions, appears to the
Ministers of the Crown as at once the most effective and the most economical
plan of defence which could be pursued. Measures will be taken, with the least
possible delay, for carrying it into effect; and in the meantime you will discourage

COf. No. CXX.
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and prevent, as far as may be compatible with the public safety, either the aug-
mentation, or the continuance on foot of the volunteers, or the sedentary corps,
which were embodied during the last winter as a reinforcement to the regular
army. On all subjects of this nature, however, you will consult Sir ]Richard
Jackson,' whose judgment and military knowledge will be of the greatest service
to you.

The only topic which it remains to notice, as affecting the two Canadian
provinces alike, is that of raising an emigration fund from the proceeds of the
sales of the Crown lands. Unfortunately, the very elaborate report communicated
to me by Lord Durham on this subject, serves but to confirm, and to place in
a still clearer light, the difliculties by which, as we were previously aware, the
promotion of this most important object is obstructed. Such is the extent of
land alienated, and so inconsiderable the proportion which still remains vested
in the Crown, that the hope of rendering any effectuai aid to emigration by the
sale of sucli lands, cannot at present be reasonably entertained. The necessary
preliminary to the introduction of any such system, would be the resumption
of the large tracts of land held by grantees in a barren and unprofltable state.
This could be effected only by the imposition of a tax on uncleared land, and by
enactments for the collection of that tax, to insure the due execution of the
law. In Lthe Lower Province there exists, at the present time, no authority by
which such a tax could be imposed. In the Upper Province it is hardly to be
expected that, in the present state of affairs, the difficulties which encompass
the subject will be effectually overcome. Amongst the benefits to be anticipated
from the union of the provinces, it is not the least important that the united
legislature would be able to act upon subjects of this nature with a great com-
parative freedom from the undue bias of local interests, and with a large view
to the permanent improvement of the provinces.

Sucli being the principal subjects of common interest to the two provinces,
to which your attention will be immediately called, I have next to notice those
which will relate exclusively to the province of Lower Canada.

The Act 2 which has been passed in the last session of Parliament, in amend-
ment of the Act of the first year of Her Majesty's reign, providing for the tem-
porary administration of the Government of Lower Canada, will relieve you
and the Special Council from many of the impediments by which your immediato
predecessor has been encountered in the attempt to promote the internai interests
of the province. Sir John Colborne's despatches,a and especially that of the l5th
of March, 1839, have pointed out very clearly many objects of great public
utility, which lie was unable to advance, in consequence of the restrictions under
which the legislative powers confided to him and to the Special Council were
exercised. To these your attention will of course be given. Much as the suspension
of constitutional government in Lower Canada is to be regretted, it will not
be without a very considerable compensation, if, during the interval, arrange-
ments should be maturely and wisely made for securing to the people at large
the beneflit of those social institutions from which, in former times, the thoughts
of the local legislature were diverted, by the controversies which then agitated
the provincial society.

The establishment of Municipal Institutions for the management of ail local
affairs, will be among the most important of the subjects to which your attention
will be called. On this subject I would refer you to the report of the Earl of
Durham, and the Appendix marked C., by which it is accompanied. Although
the commissioners whom his Lordship appointed to investigate the question
were unable, from the shortness of the time, to submit to him any conclusive
recommendations respecting it, the information which they collected will prove
of much advantage to you. On the importance of sucli institutions I need not
enlarge. Your acquaintance with the system of municipal government in this
country, will point out to you that there is no mode in which local affairs can
be so properly administered, and that they form, at the same time, the most
appropriate and effectuai means of training the great body of the people to the
higher branches of legislation.

The promotion of education among ail classes of the people will also engage
your earnest attention. On this subject I can add nothing to the information

'Sir Richard Downes Jackson, conmander-In-chlef of the forces. * See No. OX.
a These dispatches are in Imperal Blue Books relaing Io Canada and in British Pariamentary

Papers, 1839, vol. xxxii; 1840, vol. xxxi.
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afforded by the reports of the Earl of Gosford, and his colleagues, and of the Earl
o! Durhiam. It will afford Her Majesty's Government the most sincere satisfaction
to co-operate witi you in any measures which you may adopt for the furtherance
of this important object.

In any view which can now be taken of the affairs of British North America,
it is obvious that those of Upper Canada must occupy a very prominent place.
i an persuaded that the zeal for the public good, and the superiority to con-
siderations of a nature merely personal, by which the present Lieutenant-
Governor has been distinguished during his long career of public service, will
obviate the risk of any dissatisfaction being entertained by him, if you should
tind it necessary, for a Lime, to assume in person the administration of the govern-
mient of Upper Canada, and during that period, to supersede him in the discharge
of his functions. In the prosecution, therefore, of your endeavour to obtain as
much agreement as possible in the plan to be hereafter submitted to the Imperial
Parlianent, you will not iesitta te to repair to Tor(nto. When there, you would, of
course, avail yourself of the experience which Sir George Arthur has acquired,
anid of the assistance which he wili have both the ability and the disposition to
alTord you.

The first topic whiclh will engage your attention in Upper Canada is the
preseit financial state of the province. This has been nost elaborately explained
iii the Lieutenant-Governor's recent despatches. Embarrassing as the immediate
state of the question is, it is yet gratifying to learn from those communications,
that. the difficulties in which the provincial treasury is involved, originate in
causes which do not affect the wealth or the ultimate resources of the province.
SlIavinîg undertakiig great internai improvements, especially those of the Welland
and Rideau canals, with inadequate resources, the works have been very im-
fectly completed, and the returns are absorbed in a succession of repairs, which
would not have been required if the canals had been originally formed with a
Lrreater command of capital. These works having also been effected by borrowed
money, the loans have been raised at a higher rate of interest than would have,
been required if the credit of the province had not been diminislhed by the absorp-
tion of its revenues in such undertakingr. Further, it appears that the provincial
treasury might have been recruited with no perceptible addition to the public
burdens, if it had been possible to increase, to a moderate extent, the duties of
irport on goods introduced for consumption. But, under the combined influence
of these causes, the expenditure lias at length far exceeded the receipt; and some
ineasures for reinstating the provincial treasury in a secure condition have become
indispensable.

lier Majesty's Government willingly acknowledge the great advantage
whîich will arise fron extending to Upper Canada such aid as the revenue
of Great Britain could afford, consistently with a due regard to the interest
of this kingdom, and of the other members of the empire at large. This is, how-
ever, a subject for distinct consideration. For the present I shall confine ny
attention to the remedial measures adopted by the local legislature in their last
session.

Of these, the fIrst was the raising a loan by Government debentures, which
was sanctioned by a Bill, entitled "An Act to afford further facilities to negotiate
debentures for the completion of certain works."

This Bill was reserved for the signification of Her Majesty's pleasure, and lias
beei confirmed by the Queen in Council.

The second financial mensure of the year was the enactment of a Bill, authori-
zirg the issue of treasury notes to the amount of £250,000 sterling, for £1 each.
This Bill has also been reserved for the signification of Her Majesty's pleasure.
b regret to state that Her Majesty cannot be advised to 'confirm it. The issue
of such an amount of small inconvertible paper money, as a resource for sustain-
ing the public credit, is not to be justified even by the present exigency of public
affairs. The effect of the measure on the currency and monetary transactions
of Upper Canada, and on the value of private property throughout the province,
must be such as to counterbalance any advantage which could be obtained from
this temporary relief. If the credit of the country can be made available to
sustain for a time the transactions of the local treasury in a less hazardous and
objectionable form, you will accede to any plan of that nature. -- ,.iy as a
teinporary expedient that any suchi resource will be requisite; and il is or great
importance to 'the future welfare of the province, that the scheme devised t
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meet the pressure of the passing day should not be such as to preclude the early
return to a more salutary course of financial operations.

A third measure of the same general character has been adopted by the local
legislature, to provide for the indemnity of the sufferers by hostile incursions
from the United States. The Bill for this purpose, entitled "An Act to ascertain
and provide for the payment of ail just claims arising from the late rebellion
and invasions of this province," has also been reserved for the signification of
ler Majesty's pleasure. I fear that lier Majesty's assent to this Bill, in its present

form, cannot be given. The objection is not to the measure itself, in the propriety
of which Her Majesty's Government entirely concur; but we think it impossible
to advise the Queen to assent to an Act, which, if so sanctioned, would, by the
terms of the preamble, convey a pledge from Her Majesty that the charge of
this indemnity should be ultimately borne by the British treasury. The principle
involved in this declaration is of too much importance to be thus incidentally
recognised, even supposing it to be right that it should be admitted at ail.
Neither could Her Majesty properly affirm, in so solemn a manner, her acqui-
escence in this claim on the revenue of this country, unless it had been previously
sanctioned by Parliament,-a sanction which has not been, and which could not
hitherto have been, obtained. If a similar Bill should be passed, with the omission
of the preanible, you will readily concur in the enactnent of it.1

The Legislature of Upper Canada have also passed a Bill, which has in like
manner been reserved, for settling a civil list on Her Majesty in exchange for the
Crown revenues of the province. IL is with sincere regret that I am compelled
to announce that this is also a measure from which, in its present form, the
assent of the Crown must be withheld. The effect of it is to exclude from the
protection of the grant the clergy, who at present derive their maintenance from
the Crown revenue, and of whom the great majority have resorted to Upper
Canada on the assurance that their stipends would be thus secured to them.
Now as this charge has been lawfully fixed upon the Crown revenue, and as the
Crown has no other resource from which it could be paid, it is impossible to
accept the proposed civil list on such terms. Anxious as Her Majesty's Govern-
ment are to defer to the representatives of the people of Upper Canada in ail
matters connected with the internal government of that province, they cannot
consent to a measure which would practically involve a violation of the pledged
faith of the Crown. We cannot decline the obligation of maintaining the rights
of the clergy in question; and I can only express my hope that the local legisla-
ture may concur with the Ministers of the Cro wn as to the propriety of re-
enacting this Bill, with the dddition of the charge necessary for the maintenance
of those rights. The burthen will cease with the lives of the present incumbents,
and is now in the course of a progressive diminution.

The last of the reserved Bills of the late Session has reference to the long con-
troverted subject of the clergy reserves. To this Bill the Royal assent could not
have lawfully been given, until it had been laid for 30 days before either House
of Parliament. It was not until the 15th August that I received from the Lieu-
tenant-Governor the document necessary to enable me to fulfil the requisition
of the Constitutional Act of 1791. It was, therefore, impossible that the Bill
should be finally enacted by the Queen in Council until after the commencement
of the Parliamentary Session of 1840. But had this difficulty not arisen, there
were other motives which would have effectually prevented the acceptance of
this measure by Her Majesty. Parliament delegated to the local legislature the
right of appropriating the clergy reserves, and the effect of the Bill is to retransfer
this duty from the local legislature to Parliament, with a particular restriction.
I am advised by the law officers of the Crown that this is an unconstitutional
proceeding. It is certainly unusual and inconvenient. Her Majesty cannot
assume that Parliament will accept this delegated office, and if it should not be
so accepted the confirmation of the Bill would be productive of serious prejudice,
and of no substantial advantage. IL would postpone indefinitely the settlement
of a question which it much concerns the welfare of the provinces to bring to
a close; besides I cannot admit that there exist in this country greater facilities
than in Upper Canada for the adjustment of this controversy; on the contrary,
the provincial legislature will bring to the decision of it an extent of accurate
information as to the wants and general opinions of society in that country, in

1 The legislature of Canada passed an act in its first sesion dealing with rebellion osses as far as the
old province of Upper Canada was concerned. For Lower Canada, see No. CXLVII.
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which Parliament is unavoidably deficient. For all these reasons Her Majesty
will decline to give her assent to this Bill.'

1 have thus adverted to the principal topics which will engage your attention
as Governor-General of British North America, in reference to the two Canadas,
omitting many minor questions which will form the subject of future corre-
spondence, and passing by for the present all that relates to the affairs of New
Brunswick, Nova Scotia, and Prince Edward Island. i reserve these for con-
sideration hereafter.

Finally, I am commanded to direct that in all the provinces of British North
Ainerica you will inculcate upon the minds of The Queen's subjects Her Majesty's

ixied determination to maintain the connexion now subsisting between them and
the United Kingdom, and to exercise the high authority with which She has been
invested by the favour of Divine Providence, for the promotion of their happiness
and the security of her dominions.

I have, etc.,
(Signed) J. RUSSELL.

CXII

RUSSELL TO POULETT THOMSON
[Trans.: linperial Blue Books relaling Io Canada, vol. xiii.]

Downing Street,
141h Oclober, 1839.

Sir,
it appears from Sir George Arthur's despatches that you may encounter much

dimcilty in subduing the excitement which prevails on the question of what is
called " Responsible Government." I have to instruct you, however, to refuse
any explanation which may be construed to imply an acquiescence in the petitions
and addresses upon this subject. I cannot better commence this despatch than
by a reference to the resolutiori-fo both houses of Parliament, of the 28th April
and 9th May, in the year 1837.

The Assembly of Lower Canada having repeatedly pressed this point, Her
Majesty's confidential advisers at that period thought it necessary not only
to explain their views in the communications of the Secretary of State, but
expressly called for the opinion of Parliament on the subject. The Crown and
the two bouses of Lords and Commons having thus decisively pronounced a
judgrment upon the question, you will consider yourself precluded from entertain-
ing any proposition on the subject.

IL does not appear, indeed, that any very definite meaning is generally agreed
upon by those who call themselves the advocates of this principle, but its very
vagueness is a source of delusion, and if at all encouraged, would prove the cause
of einbarrassment and danger.

The constitution of England, after long struggles and alternate success, has
settled into a form of government in which the prerogative of the Crown is un-
disputed, but is never exercised without advice. Hence the exercise only is
questioned, and however the use of the authority may be condemned, the
aiithority iLself remains untouched.

This is the practical solution of a great problem, the result of a contest which
from 1640 to 1690 shook the monarchy, and disturbed the peace of the country.

But if we seek to apply such a practice to a colony, we shall at once find
ourselves at fault. The power for which a minister is responsible in England,
is not his own power, but the power of the Crown, of which he is for the time the
organ. It is obvious that the executive councillor of a colony is in a situation
totally different. The Governor under whom he serves receives his orders from
the Crown of England. But can the colonial council be the advisers of the Crown
of England? Evidently not, for the Crown bas other advisers, for the same func-
tions, and with superior authority.

IL may happen, therefore, that the Governor receives at one and the same
time instructions from the Queen, and advice from his executive council, totally
at variance with each other. If he is to obey his instructions from England,

a In 1853 the British parliament recognized that the parliament of Canada had the right to settle the
question of the ciergy reserves, provided that respect was given to ail vested interests. la 1854 the
Canadian parliament finally dealt with the problem by legislation (see No. CLVI).
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the parallel of constitutional responsibility entirely fails; if, on the other hand,
he is to follow the advice of his council, lie is no longer a subordinate offlcer, but
an independent sovereign.

There are some cases in which the force of these objections is so manifest,
that those who at first made no distinction between the constitution of the
United Kingdom, and that of the colonies, admit their strength. i allude to
the questions of foreign war, and international relations, whether of trade or
diplomacy. It is now said that internai government is alone intended.

But there are some cases of internai government, in which the honour of the
Crown or the faith of Parliament, or the safety of the state, are so seriously
involved, that it would not be possible for lier Majesty to delegate lier authority
to a ministry in a colony.

I will put for illustration some of the cases which have occurred in that very
province where the petition for a responsible executive first arose-I mean Lower
Canada.

During the time when a large majority of the assembly of Lower Canada
followed M. Papineau as their leader, it vas obviously the aim of that gentleman
to discourage all who did their duty to the Crown within the province, and to
deter ail who should resort to Canada with British habits and feelings from with-
out. I need not say that it would have been impossible for any minister to support,
in the Parliament of the United Kingdom, the measures which a ministry, headed
by M. Papineau, would have imposed upon the Governor of Lower Canada;
British oflicers punished for doing their duty; British emigrants defrauded of
tlheir property; British merchants discouraged in their lawful pursuits-would
have loudly appealed to Parliament against the Canadian ministry, and would
have demanded protection.

Let us suppose the Assembly as then constituted, to have been sitting when
Sir John Colborne suspended two of the judges. Would any councillor, possessing
the confidence of the Assembly, have made himself responsible for such an act?
And yet the very safety of the province depended on its adoption. Nay, the very
orders of whicl your Excellency is yourseif the bearer, respecting Messrs. Bedard
and Panet, would never be adopted, or put in execution by a ministry depending
for existence on a majority led by M. Papineau.

Nor cari anyone take upon himself to say that such cases will not again occur.
The principle once sanctioned, no one can say how soon its application might
be dangerous, or even dishtonourable, while all will agree that to recall the power
thus conceded would be impossible.

While I thus sec insuperable objections to the adoption of the principle as
it has been stated, I sec little or none to the practical views of colonial govern-
ment recommended by Lord Durham, as I understand them. The Queen's
Government have no desire to thwart the representative assemblies of British
North America in their measures of reforn and improvement. They have no
wish to make those provinces the resource for patronage at home. They are
earnestly intent on giving to the talent and character of leading persons in the
colonies, advantages similar to those which talent and character, employed in
the public service, obtain in the United Kingdom. Hier Majesty has no desire
to maintain any system of policy among lier North American subjects which
opinion condemns. In receiving the Queen's commands, therefore, to protest
against any declaration at variance with the ionour of the Crown, and the unity
of the empire, you are at the same time instructed to announce Her Majesty's
gracious intention to look to the affectionate attachient of lier people in North
America, as the best security for permanent dominion.

It is necessary for this purpose that no oficial misconduct should be screened
by ler Majesty's representative in the provinces; and that no private interests
should be allowed to compete with the general good.

Your Excellency is fully in possession of the principles which have guided H1er
Majesty's advisers on this subject; and you must be aware that there is no
surer way of earning the approbation of The Queen, than by maintaining the
harmony of the executive with the legislative authorities.

While I have thus cautioned you against any declaration from which dangerous
consequences might hereafter flow, and instructed you as to the general line
of your conduct, it may be said that I have not drawn any specifle line beyond
which the power of the Governor on the one hand, and the privileges of the
Assembly on the other, ought not to extend. But this must bc the case in any
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mixed government. Every political constitution in which different bodies share
the supreme power, is only enabled to exist by the forbearance of those among
whom this power is distributed. In this respect the example of England may
well be imitated. The sovereign using the prerogative of the Crown to the utmost
extent, and the House of Commons exerting its power of the purse, to carry all
its resolutions into immediate effect, would produce confusion in the country
in less than a twelve-month. So in a colony: the Governor thwarting
every legitimate proposition of the Assembly; and the Assembly continually
recurring to its power of refusing supplies, can but disturb all political relations,
enbarrass trade, and retard the prosperity of the people. Each must exercise
a wise moderation. The Governor must only oppose the wishes of the Assem-
blv where the honour of the Crown, or the interests of the empire are deeply
concerned ; and the Assembly must be ready to modify some of its measures for
the sake of harmony, and from a reverent attachment to the authority of Great
Brilain.

I have, etc.,
(Signed) J. RUSSELL.

CXIII

BUSSELL TO POULETT THOMSON

[Trans.: imperial Blue BooLs relating Io Canada, vol. xiii.]
Downing Street,

16th October, 1839.
Sir,

i am desirous of directing your attention to the tenure on which public offices
in the gift of the Crown appear to be held throughout the British Colonies. I find
that thie governor himself and every person serving under him are appointed
during the royal pleasure, but with this important difference. The Governor's
commission is, in fact, revoked whenever the interests of the public service are
supposed to require such a change in the administration of local affairs. But the
commissions of all other public ollicers are very rarely indeed recalled, except
for positive misconduct. I cannot learn that during the present or the two last
reigns, a single instance has occurred of a change in the subordinate colonial
ollicers, except in cases of death or resignation, incapacity or misconduct. This
system of converting a tenure at pleasure into a tenure for life, originated pro-
bably in the practice, which formerly prevailed, of selecting all the higher class
of colonial functionaries from persons who, at the time of their appointment,
were resident in this country; and, amongst other motives which afforded such
persons a virtual security for the continued possession of their places, it was
unot the least considerable, that, except on those terms, they were unwilling to
incur the risk and expense of transferring their residence to rernote, and often
to unhealthy climates. But the habit which has obtained of late years of prefer-
ring, as far as possible, for places of trust in the colonies, persons resident there,
his taken away the strongest motive which could thus be alleged in favour of
a practice to which there are many objections of the greatest weight. It'is time,
therefore, that a different course should be followed, and the object of my present
communication is to announce to you the rules which will be hereafter observed
on this subject in the province of Lower Canada.

You will understand, and will cause it to be made generally known, that here-
after the tenure of colonial offices held during, Her Majesty's pleasure, will not
he regarded as equivalent to a tenure during good behaviour; but that not only
will such omficers be called upon to retire from the public service as often as any
sufficient motives of public policy may suggest the expediency of that measure,
but that a change in the person of the governor will be considered as a sumficient
reason for any alterations which his successor may deem it expedient to make
in the list of public functionaries, subject of course to the future confirmation
of the sovereign.

These remarks do not extend to judicial offices, nor are they meant to apply
to places which are altogether ministerial, and which do not devolve upon the
holders of them duties, in the right discharge of which the character and policy
of the government are directly involved. They are intended to apply rather to
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the heads of departments than to persons serving as clerks or in similar capacities
under them. Neither do they extend to officers in the service of the Lords Com-
missioners of the Treasury. The functionaries who will be chiefly, though not
exclusively, affected by them, are the Colonial Secretary, the Treasurer, or
Receiver-General, the Surveyor-General, the Attorney and Solicitor-General,
the Sheriff or Provost Marshal, and other officers, who, under different designa-
tions from these are entrusted with the same or similar duties. To this list must
also be added the members of the council, especially in those colonies in which
the Legislative and Executive Councils are distinct bodies.

The application of these rules to officers to be hereafter appointed wili be
attended with no practical dilfliculty. It may not be equally easy to enforce
them in the case of existing officers, and especially of those who may have left
this country for the express purpose of accepting the offices they at present il].
Every reasonable indulgence must be shown for the expectations which such
persons have been encouraged to form. But even in these instances it will be
necessary that the right of enforcing these regulations should be distinctly main-
tained in practice, as well as in theory, as often as the public good may clearly
demand the enforcement of them. It may not he unadvisable to compensate
any such offlicers for their disappointment, even by pecuniary grants, when it
may appear unjust to dispense with their services without such an indemnity.

I have, etc.,
(Signed) J. RUSSELL.

CXIV

POULETT THOMSON TO RUSSELL

[Trans.: Imperial Blue Books relating Io Canada, 1839-40, vol. xii.]
Government House, Montreal,

181h November, 1839.
My Lord,

[ have the honour to inform your Lordship, that having summoned the Special
Council hy proclamation to meet on Monday, the I lth instant, I then submitted
to them the question of the re-union of the two provinces of Upper and Lower
Canada, and solicited their opinion respecting it.

On Thursday, the 14th instant, I received from that body the address of which,
and of my answer, I have the honour to enclose copies; and I likewise transmit
an extract from. the journals, from which your Lordship will learn their pro-
ceedings.

I beg your Lordship to remark, that the members composing the Special
Council remain the same as during the administration of my predecessor. It
may be necessary hereafter, in the exercise of my discretion, to make some
alterations, with a view to increase the efliciency of that body; but I felt, that
as the opinions of ier Majesty's Government in regard to the union are well
known, it was extremely desirable that I should, if possible, submit the con-
sideration of that important question to a Cotincil in whose selection I had myself
had no voice.

It appeared to nie that to secure due weight in the mother country to the
judgment of a body so constituted, it, was indispensable to avoid even the possi-
bility of an imputation that I had selected for its members those only whose
opinions coincided with my own.

I had moreover every reason to believe, from the motives which guided my
predecessor in his choice, that the Council contains a very fair representation 0f
the state of feeling in the different districts of the province.

For these reasons I determined on making no alteration whatever; and it is
with great satisfaction that I can now refer to the opinions of this body adopted
almost unanimously. Their views as to the urgency of the union, and the
advantages likely to resuit from it to the province, are set forth in their address
in terms so forcible as to leave me nothing to say with reference to their opinion.
But i must add, that it is my decided conviction, grounded upon such other
opportunities as I have enjoyed since my arrival in this country of ascertaining
the state of public feeling, that the speedy adoption of that measure by Parlia-
ment is indispensable to the future peace and prosperity of this province.
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All parties look with extreme dissatisfaction at the present state of govern-
ment. Those of British origin, attached by feeling and education to a constitu-
tional form of Government, although they acquiesced at the time in the establish-
ment of arbitrary power, as a refuge from a yet worse despotism, submit with
impatience to its continuance, and regret the loss, through no fault of their own,
of what they consider as their birthright. Those of the French Canadians who
remained loyal to their Sovereign and true to British connexion share the same
feelings. Whilst among those who are less well-affected or more easily deceived,
the suspension of all constitutional rights affords to reckless and unprincipled
agitators a constant topic of excitement.

Ail parties, therefore, without exception, demand a change. On the nature
of that change there exists undoubtedly some difference of opinion.

In a country so lately convulsed, and where passions are still so much excited,
extreme opinions cannot but exist; and accordingly, while some persons advocate
an immediate return to the former constitution of this province, others propose
either the entire exclusion from political privileges of all of French origin, or the
partial dismemberment of the province, with the view of conferring on one portion
a representative systein, while maintaining in the other a despotism.

I have observed, however, that the advocates of these widely different opinions
have generally admitted them to be their aspirations, rather than measures which
could practically be adopted, and have been unable to suggest any course except
thie union, by which that at which they aim, namely, constitutional government
for themselves, could be permanently and safely established. There exists, too,
even amongst these persons, a strong and prevailing desire that the Imperial
Legislature should take the settlement of Canadian affairs at once into its own
hunds rather than that it should be delayed by a reference to individual opinions,
or to the schemes which may be put forward by different sections of local parties.

The large majority, however, of those whose opinions I have had the oppor-
tunity of learning, both of British and French origin, and of those, too, whose
cliaracter and station entitle thern to the greatest authority, advocate warmly
the establishment of the union, and that upon terms of perfect fairness, not
merely to the two provinces, but to the two races within this province. Of the
extent to which this feeling, with regard to the upper province is carried, your
Lordship will find a most conclusive proof in the resolution of the Special Council
respecting the debt of Upper Canada. By this resolution a large sum, owing by
that province on account of public works of a general nature, is proposed to be
charged on the joint revenues of the United Province. Upon other details of the
arrangenent the same feeling prevails. It would be, however, useless for me to
trouble your Lordship with respect to them, until I have had the opportunity
of ascertaining the views and opinions entertained by the people of Upper
Canada. If, however, as 1 trust, the principle of re-union should meet with
tieir assent, I am of opinion that it can only be in consequence of demands of
an unwarrantable character upon their part, that difficulty will arise in settling
the principal terms.

I have, etc.,
(Signed C. POULETT THoMisoN.

ENCLOSURE I
To his Excellency the Right flonourable Charles Poulett Thomson, one of ler

Majesty's most Honourable Privy Council, Governor-General of British North
Aierica, and Captain-General, and Governor-in-Chief, in and over the Pro-
vinces of Lower Canada and Upper Canada, Nova Scotia, New Brunswick, and
the Island of Prince Edward, and Vice-Admiral of the same.

\Nay it please your Excellency,
We, Fer Majesty's dutiful and loyal subjects, the Special Council for the

niTairs of Lower Canada, at a meeting convened by your Excellency, under the
authority and in pursuance of the statute in this belialf provided, beg leave
respectfully to return to your Excellency our thanks for your considerate care
of the interests of this province, in having called our attention to Her Majesty's
gracious message to both Houses of the Imperial Parliament, relative to the
reunion of the provinces of Upper and Lower Canada, upon which important
subject your Excellency lias been pleased to desire the opinion of the Special
Council.
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In conformity with the desire of your Excellency, we have applied otr

deliberate consideration to the various complex interests and objects involved
in Lte measure of reuniting the t.wo provinces, and we most heartily express our
humble gratitude to Her Majesty, for having granted lier high sanction to a
mensure, which from our local knowledge and the experience we have lad of
the government of these provinces, and of their past and present political state,
we deem to be essential to their future peace and welfare, and for the good, con-
stitutional, and eflicient government of them, under the protecting care atnd
authority of ler Majesty, and the adoption of which we are intimately convinced
has become of indispensable and urgent necessity.

In considering this contemplated mensure, we have directed our attention to
a few of lte more prominent and important provisions, lit, as we conceive,
to be embraced in it; and the views entertained by us on themn, as well -s on
Lte measure itself, we have embodied in certain resolutions, which we have now the
ionour lumbly to submit to your Excellency, as containing our opinion on the
important subject, respecting which il has pleased your Excellency to consuit us.

(Signed) J. STUART, Chairnan.
Speciail Council, Montreal,

141h November, 1839.

ENCLOSURE If

Special Council,
WednesdaU, 131h November, 1839.

Resolved-That under existing circumstances, in order to provide adequately
for the peace and tranquillity, and the good, constitutional, and efficient govern-
ment of the provinces of Upper and Lower Canada, the reunion of these provinces
under one legislature, in the opinion of this Council, has become of indispensable
and urgent necessity.

Rlesolved--That the declared determination of Her Majesty, conveyed in ler
gracious message to Parliament to reunite the provinces of Upper and Lower
Canada, is in accordance with the opinion entertained by this Council, and
receives tieir humble and ready acquiescence.

Resolved-That among the principal enactments, which, in the opinion of
this Council, ought to make part of the Imperial Act for reuniting the provinces,
it is expedient and desirable that a suitable civil ist should be provided for
securing the independence of Lhe judges, and maintaining the executive govern-
ment in the exercise of its necessary and indispensable futctions.

Resolved-That regard being had to the nature of the public debt of Upper
Canada, and the objects for which principally il was contracted, namely, the
improvementt of internal communications, alike useful and beneficial for both
provinces, it would be just and reasonable, in Lte opinion of this Council, tiat
such part of said debt, as lias been contracted for this object, and not for defraying
expenses of a local nature, should be chargeable on the revenues of both provinces.

Resolved-That, the adjustinent and settlement of the terms of the reunion
of the two provinces, may, in the opinion of this Council, with all confidence be
submitted to the wisdom and justice of the Irnperial Parliament, under the full
assurance that provisions of the nature of those already mentioned, as well as
such others as the measure of reunion may require, will receive due consideration.

[Resolved-That in the opinion of this Council, il is most. expedient with
a view to the security of Her Mljesty's North American provinces, and the
speedy cessation of the enornious expense now incurred by the parent state for
the defence of Upper and Lower Canada, that the present temporary legislature
of tihis province should, as soon as practicable, be succeeded by a permanent
legislature, in which the people of these two provinces may be adequately repre-
sent ed, and their constitutional rights exercised and maintained.
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CXV

POULETT THOMSON TO A FRIEND

[Tra ns.: G. Poulett Scrope, Memoir of the Life of the Ri. IHonourable Charles.
Lord Sydenhan (2nd edn., London, 1844.]

Toronto, November 201lh and December 8Lit, 1839.
I have succeeded in Lower Canada in far less time and with greater case than

I could have expected fron Sir John Colborne's account to me of the state of
feelitg, especially in his own council. The fact is, that his council ran riot, and
did not know how to procoed. I have given Lhem my opinion strongly, at the
saune time that I expressed my willingness to hear and give due weight to theirs.
This course lias shortened business (for there is a strong wish to be guided by the
H-lone Government), and produced unanimity. So far, therefore, as the Lower
Province is concerned, I look upon the Union as settIed. Tie decision, too, i
have reason to know, gives the greatest satisfaction to the Province gencrally,
and nearly ail are prepared to accept the measure, if it can be carried througih
Parlianent, with the utmost cordiality. The fact is, that ail parties there are
dead-sick of the present state of things, and desire a return to Constitutional
Government. Of course the extremes have their different crotchets for arriving
at this end. The ultra-French desire an immediate retura to the old Constitu-
tion. The ultra-British te disfranchisement of the Frencli Canaidians. But even
they have been satisfied, I believe, by a little management and a good deal of
firnness, that botli were equally out of Lthe question, nnd have now joined with
the great mass who hold the middle opinion in favour of the Union measure. The
"Canadien" and the "Montreal Herald " lie down together upon tihis point. In
short, the unanimity is wonderful.

i have now the Upper Province to deal with, which will, I fear, he a more
diflicult matter. But I do not despair; and certiinly, so for as ail the real interests
of the country are concerned, the Union is far more necessary to Upper Canada
tian to the other. If it were possible, the best thing for Lower Canada would be
a despotism for ten years more; for, in truth the people arc not yet It for the
higher class of seif-governmnent-scarcely indeed, at present, for any description
of it; and by carrying oneself the measures which a Hiouse of Assembly wili
pirobably never carry, one might gradually fi1, the for both, and at ail events,
leave Lhem an amount of good institutions which Lte United Legisiature, when
il caime, could not destroy. But in Upper Canada the case, as it appears to me,
is widely different. 'rite state of things here is far worse than i had expected.
''ie country is split into factions animated with the most deadly hatred to eaclh
olther. The people have got into the habit of talking so much of separation, that
they begin to believe in it. The Constitutional party is as bad or worse than the
other, in spite of ail their professions of loyalty. The finances are more deranged
than we believed even in England. The deflicit, £75,000 a year, more titan equal
to the income. All public works suspended. Emigration going on fast from the
province. Every man's property worth only half what it was. When 1 look to
the state of Government, and to the departmental administration of the province,
instead of being surprised at the condition in which I find it, I am only astonished
ilt ias been endured so long. I know that, much as I dislike Yankee institutions
and rule, 1 would not have fouglit against them, which thousands of these poor
fellows, whom the Compact call rebels, did, if it were only to keep up such a
Governnent as they got. The excitement upon " Responsible Government" is
great. Not that I believe the people understand what they are clamouring for
b)v that word; but that they feel the extreme uneasiness of teir situation,
owing to the financial embarrassments, and hate the dominant party in the
Government with intense hatred. I do not wonder at the cry for Responsible
Government, when I see how things have been managed.

Then the Assembly is such a House! Split into half a dozen different parties.
ihe Government having none-and no one man to depend ont Think of a H-ouse

in which half the members hold places, yet in which the Governmnent does not
command a single vote; in which the placemen generally vote against the
Executive; and where there is no one to defend the Government when attacked,
or to state the opinion or views of the Governori How, with a popular assembly,
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Government is to he conducted under such circumnstances is a riddle to me. I amn
now more than ever satisfied that t.he Union affords the only chance of putting
an eni to the factions that distract the country; the only means of recruiting its
finances by persuading Great Britain to help the Upper Canada Excliequer;
the only means hy whiich the present abominable system of governmnent can be
broken up, and a strong and powerful administration, bot.h departnentail and
executive, he formed. And uniess the people will assent, to the generail outine
of it, and Parliamuent wili t.ien carry the details, upoi which they would never
~grec, with a high hand, the province is lost. Front ali that I can hear or see.
I would not give a vear's purchase for our hold of it, if some great, stroke is
not given which shall turn nen's thoughts fron the channel in which they now
run, and give a freslh iipetus to public works, emrigration, and the practical
improvement of the country's resources.

IL is indeed a pity to see this province in such a state. IL is the finest country
I ever knew, even wliat I have seen of it in a circle of thirty or forty miles froin
here; and by theaccounts I receive the upper part is even superior. Lower Canada
is not to be named iii comparison. The climate, the soil, the water-power, and
facilities of transport, finer than anything in North America.

Whether in their present state of violent excitenent I shalie able to persuade
the people to corne to reasonable terms, 1 cannot venture to say; but I am sure
il, is the last and only chance. After having brouglht -- and - to think that the
French Canadians ought to have tieir fuil share of L.he representation, I shall
not despair of anything. But what I hear, and have as yet seen, of the louse
of Assembly, is not encouraging. If they are not willing. however, I shall appeal
to the people withtout, hesitation; for the state of things admits of no delay, and
no ialf mensures.

CXVI

IOULETT THIOMSON'S M ESSAGE ''O LEG ISLATURiE OF UPPEI
CANADA

[Tranms.: Christ.ie, op. cil., vol. v.]
Decenber 7th, 1839.

In pursuance of the intention expressed in his speech fron the throne, the
Goverrior General desires now to briig under the consideraitioi of the louse of
Assenbly, the subject of the re-union of this Provinice witht I.ower Canada, recom-
mended by lier Majesty in lier gracious message to both Ilouses of Parliarment
on the third of May last.

For several years the condition of the Canad1as has occupied a large portion
of the attention of Parliaent. Thiat they should be contented and prosperous-
that the Lies which bind thiem to the parent state should he strengthened-
that their administration shoild be conducled in accordance with the wishes of
the people, is the ardent desire of every British statesman-and the experience
of the last few years amply testifies that the Imperial Parliament lias been sparing
neither of the time it lias devoted to he investigation of thieir affairs, nor of the
expenditure it has sanctioned for their protection.

Trhe events whicl have marked the recent history of Lower Canada, are so
familiar to the louse of Assembly, tLiat it is unnecessary for the Governor
General further to allude t hemn. There, he constitution is suspended, but
the powers of the Government are inadequate to permit of the enactment of
such permanent laws as are required for the benefit of the people.

Within this Province the finances are deranged-pbilic improvements are
suspended-private enterprise is chccked-tie tide of emigration so essenitîail
to the prosperity of the country and to the B1ritisi connexion, has ceased to flow-
while hy many, the genieral systemt of Governient is declared to be unsatis-
factory.

After the imost attentive and anxious consideration of the state of these
Provinces, and the diffliculties under whici they respectively labour, Her
Majesty's advisers came to the conclusion, that by their re-union alone could
those diliculties be removed. During the last session of the Imperial Legisiature
they indeed refrnined fromi pressing immediate legislation, but their hesitation
proceeded from no doubti as to the mensure or its necessity. IL arose soiely to
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acert ain more fully the opinions of the Logislature of Upper Canada, and to
collet information froni which the details might be rendered more satisfactory
o ie people of both Provinces.

The timne lien is now arrived beyond which a settlement cannot be postponed.
In l,ower Canada it is indispensable to afford a safe and practicable return to
; constitutioinaIl governmnent, and so far as the feelings of the inhabitant.s can
lie liere ascertained, tie measure of tie re-union meets with approbation.

lit Upper Canada it is no less necessary, to enable the Province to ineet lier
fiiianiciaîl einarrassments, and to proceed in the developnent of her natural
resoiurces. There are evidently no means in this Province of fulfilling the pecuniary
obligations which have beei contracted, but by a great increase in the local
revenues. But so long as Lower Canada remains under her present forni of
Govermiîen, neither Province possesses any power over the only source fron
whiih that increase can he drawn. Nor even, were iL possible to restore a repre-
enitatlive constitution to Lower Canada, uiiaccoinpaniied hy the union, would

tw lpsiti of this Province be much improved ; since past experience ias slown
I lie dillicilty of procuring tiassent to any alteration of the custoins laws suggested
froi enice.

Tliis Province ias engaged in undertakings, whichi rellect the highest honour
oni the eunterprise and industry of her inhabitants. l'e public works which she
lias coinpleted or conmenced, have been conceived in a spirit worthy of a success-
fui resilt. luit additional mneans are indispensable to avert the ruin of sore, and
sveure the completion of others. Nor will that alone suflce; Lower Canada holds
thie key to all those inprovements. Withîout lier co-operation, the navigation
foi wliiclh nature titis donc so munch and for whiclh this Province has so deeply
lurtlieied itself, niust renain incomplete, and a barrier he opposed to the
developimîent of those great natural resotirces whîich the hand of Providence has
en l;visily bestowed on this country.

Will a view to remove ail those difliculties: to relieve the financial eumibarrass-
iients of Upiper Canada: to enable lier to conpîlete lier public works and develop
lier agricultural capalbilitics: to restore constitutional governient to Lower
Canda: to establisti a firi, impartial, and vigorois governiment for hot.h; and
to iunite the people within them in one comnon feeling of at taciilent to British
inistiitions and British connexion, the union is desired by 1 ler Majesty's Govern-
ment ; and that ineasure alone, if based upon just principles, appears adequate to
thle îccasi'on.

Those principles, in the opinion of lier Majesty's advisers, are, a jist regard
to t lie clains of either Province in adjusting the ternis of the union-the main-
tenanice of the threce estea(.s of the Provincial Legislature ;-the settlemient of
a 1ewrmanent civil list for securing the independence of the judges and to the
exeicutive government that freedom of action which is necessary for the public
giod, t'lie establishment of a systen of local governinent adapted to the wants
of Ilie people.

Ilt was with great satisfaction then that ler Majesty's Government learnt
liat upon the question of the union itself the Flouse of Assenibly lad proioiinced
their decided judgment during their last session; and it will only remain for the
Goevernor General now to invite their assent to the teris upon whicl il is sought,

li e effected. Their decision was indeed accompanied by recommnendations to
whiii tHie government could not agree; but the Governor General entertains no
douîbt that, under the altered circumstances, they will no more be renewed. IL
will be for the Imperial Parliaient, guided by (.beir intimate knowledge of con-
stittiional law, and, free fromn the bias of local feelings and interests, to arrange
the details of the measure.

'The frst of the terms of re-union, to which the Governor General desires the
assent f ithe House of Assembly, is equal representation of each Province in the
inited legislature. Considering the amount of the population of Lower Canada,
this proposition miglt seen to place that Province in a less favourable position
Ih;anu Upper Canada; but, under the circunstances in which tis Province is
jliced, with the increasing population to be expected fron immigration, and
laving regard to the commercial and agricultural enterprise of its inhabitants,
ai equal apportionient of representation appears desirable.

The second stipulation to be made is thc grant of a sufilcient civil list. The
propriety of rendering the judicial bench independent alike of the Executive
and the Legislature, and of tlie furnishing the means of carrying on the
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indispensable services of the goveranment admits of no question, and lias been
affirmed by the Parlianent of Upper Canada in the acts passed by thern for
effecting those objects. In deterrmining the amount of the civil list, the louse
of Assembly may be assured that the salaries and expenses to, be paid front it
will he calculated by ler Majesty's Government with a strict regard tu econony
and the state of the provincial finances.

Thirdly, the Governor Generai Is prepared to recoiiend to Parliament, that
so ituch of the existing debt of Uîper Canada, as has been contracted for public
works of a general nature, should, after the union, be charged on tihe joint
revenue of the United Province. Adverting to the nature of the works for which
this debt was contracted, and the advantage whici musst result fron tihemt to
I,ower Canada, it is not unjust that that Province should bear a proportion of
tieir expenses.

On these principles, the Governor General is of opinion that a re-union of the
two Provinces mnay be efecte-equitale and satisfactory in its terms, and
beneficial in its resulits to all classes. lie subinits thei to the consideration of
Lie ilouse of Asseumbly, in the full conviction of their importance, and in tihe hope
that they will receive hlie assent of tiai loiuse. Fortified by tHie expression of
their opinion, ler Majesty's Goverment and Parliament will be able at once
to apply thenselves to the full developneni of the sciemie, tiand to the considera-
Lion of tise provisions by whici it muy be curried into effect with t.he greatest
advantage to the people of both Provinces.

If in the course of thcir proceedinigs, the louse of Assemisbly siould desire any
information which il is in the power of hlie Governor General to afford, Uey
will findi him ready and anxious to cosmtunicate witi Lten frankly and fully,
and to aid, by all the neans in his power, that settlenent on whlicl he firnily
believes that Lthe future prosperity and advancemient of these Colonies mainily
depend.

CXVI1

POULETT TIIOMISON TO A FRIEND

[Trans.: Scrope, op. cil.]
December 12th, 1839.

I amn not a bit afraid of t.he responsible government cry. I have already done
imuci to put it down in its inadmissible sense; namely, the denand that the
counitcil siall be responsible to the assembly, and that the governor shall take
their advice, and be bouind by it. ln fact, this demand has been made muci
more for te people than by them. And I have not met with anyone who lias not
at once admitted the absurdity of claiming to put the council over the head of
the goverior. IL is but fair, too, to say that every .hing lis in past times been
done by the different governors to excite Lte feelings of the people on this ques-
tion. First, tihe executive council lias generally been coiposed of the persons
nost. obnoxious to the najority of the assetbly. And next, the governor lias
taken extreie care to make every net of his own go forth to the public on the
responsibilily of the executive council. So the people have been carefully taugit
to believe that the governor is nobody, and the executive council the real power,
and that by the governor himself. At the saine time ticy have seen t.hat power
placed in the hands of t.heir opponents. Under such a system it is not to be
wondered at if our argument founded on the responsibility of the governor to
the home government fails to the ground. I iave told the people plainly that,
as I cannot gel rid of my responsibility to the home government, I wili place
110 responsibility on the council; that they are a council for the governor to cou-
sult, but no more. And I have yet met with no "responsible government" man
who was not satisfied with the doctrine. In fact there is no other theory which
ias coummon sense. Either the governor is the sovereign or the minister. If the
first, lie may have miniisters, but ie canno, be responsible to the governaient
at home, and all colonial government, becomes impossible. lie must Ltherefore
be the minister, ln which case he cannot be under the control of men in the
colony.
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CXVIH

rESOLUTIONS OF LEGISLATIVE COUNCIL OF UPPEfR CANADA i

[Trans.: Imperial Blue Books relaling Io Canada, vol. xii.]

December 14, 1839.
Resql'edI, -That the events which have lately marked the history of Lower
canada-the consequent necessity for a suspension of her constitution, and the
inadequacy of the powers of Government existing there, for the enactnent of
permanent laws, sucli as are required for the benefllt of the people, present a state
of public affairs in the sister Province, deeply to be deplored by this house, as
we'll froni a disinterested anxiety for the welfare of a people so nearly connected
witt Upper Canada, as in consideration of the injurious consequences resilting
t this comnunity, fron a continuance of the unsettled political condition of
tlie Lower Province.

Resolvefd. 2-That the present derangement of the finances of Upper Canada-
the total suspension of her public improvements-the paralysed condition of
private enterprise-the cessation of immigration, and the apparent, impossibility
of the rerioval of these evils, without, the united efforts of both the Canadian
P'rd\vinces-make the adoption of some great measure necessary, which will
restore prosperity to the Canadas, and renew confidence at, home and ahroad in
t1 stability of their political institutions.

Resolued, 3-That considering the hopelessness arising fron past experience,
.1nd1 froim4 a view of the political condition of Lower Canada, of ever realizing. in
s;parate legislatures, the unity of feeling or action in mensures affecting equally
hie iiterests of both provinces, on which the prosperity or safety of either nay
enî-ztially dlepend, a re-union of the Provinces of Upper and Lower Canada has,
iii the opinion of this house, become indispensable for the restoration of good
gnvernient within these colonies, and for the preservation 0f their institutions
inu ronnexion with the parent state.

Resolved, 4--That for these urgent reasons, the aissent of this house he expressed
toi tHe enactment of the important mensure of re-union of the Provinces of
7ldper and Lower Canada, recommended by H er Majesty to both fouses of
larliament., and to the houses of the Provincial Legislature by lis Excellenry
the (overnor General; and that such assent, on the part of this house, be given
oi the following terms:

Firsl-That there be an equal representation of each Province in the United
I.eislature.

Secondly-That a sufficient permanent civil list bc granted to Fier Majesty,
lo eianble lier Majesty to render the judicial bench independent alike of execut.ive
pîower aind popular influence, and to carry on the indispensable services of
governient.

Thirdly-That t.he pu)lic debt of titis Province, contractel for public works
of a general nature, shall, after the union, be charged on the joint revenue of the
uniîted Province.

Resolved, 5-That in yielding this ready concurrence to the measure of the
re-uiion of the provinces, strongly recommended by ier Majesty, the Legislative
Counci of Upper Canada rely upon the wisdom and justice of their most gracious

sovereign, and of Her Majesty's Parliament, for devising .he details of the plan
f re-uinion, and for the establishment of such a system of government In the

lunilted Province, as will tend to the development of its natural resources, and
euînble it, with the blessing of Divine Providence to pursue steadily, and free
froi distractions by which the country has lately been divided, the course of
prosperity and happiness, which the best interests o! the people of Canada,
and of the empire, alike require not to bo longer impeded.

* Thfe rqiêolutions wore carried by a 'lire najority'. They wçe sent to England wiLb the doe.
ient wlilchj follows in an explanatory dispatch from Thomson.
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CXIX

RIESOi.UTIONS OF THE IIOUSE OF ASSEMBLY OF UPPER CANADA

[Trans.: 1imperial Blie Books relating Io Canada, vol. xii.]

December 23rd, 183.
Reoved-That tie iobuse of Assembly, a its last session, declared that, in their
opinion, a United Legislature for the Canadas, on certain terms,was indispensable,
and that further elay must prove ruinous to their best interests, and that lis
Excellencv the Governor General, by his message to this house, has announced,
tIhat witl a view to renove the difficulties of these Provinces, to relieve tIhe
financial embarrassnents of Upper Canada, to enable her to compilete lier public
works, and develop lier agricitral capabilities, to restore constitutional govern-
ment to Lower Canada, to establish a firm, impartial, and vigorous government
for both, and to imite tie people within themn in one coninon feeling of attach-
ment, to British institut ions and British connexion; the legislative union of Upper
and Lower Canada has been recommended by lier Majesty o the imperi
Parliza ment; and Hbis Excellency the Governor General lias invited the aissent of
this house to certain specified terms, u'pon which the union nay be estabMisled.
It, therefore, becomes the duty of the representatives of tie people of this
Province carefully to consider the provisions by which this measure may lhe
carried into effect, with the greatest security to their future peace, welfare and
good governnent, and the permanent connexion of these Colonies with the British
empire.

Resolved,-That this iouise concur in the proposition that there be an equal
representation of each province in the United Legislature.

Reso'lved,-Thtit this house concur in the proposition, that a sumcient civil
list be granted to ler Majesty, for securing the independence of the judges
and to the Executive Government tiat freedom of action which is necessary for
the public good. The grant for the person administering the Government, and
for the Judges tif the several Superior Courts to be permanent, and for the
officers conducting the otier departments of Che public service, to be for the lire
of the sovereign, and for a period of not less thon ten years.

Resoled,-That the puiblic debt of this Province shall after the union, be
charged on the joint revenue of the United Province.

CXX

POULETT Ti-OISON TO HOUSE OF ASSEINBLY OF UPPER CANADA
January 14, 1840.

[Trants.: I.egislative Assembly of Canada, Journals (1841), A pp. BB.]
In answer to the address fromn tie louse of Assembly of Lthe 13th Deceinber,
respecting communications received from lier Majest.y's principal Secretary of
State on the subject of FIesponsible Governmeint, the Governor General regrets
tMat it is not in his power to communicate to the louse of Assemibly the des-
patchtes upon the subject referred to.

The Governor General has received lier Nlajesty's commands to adminifister
the Government of these Provinces in accordance with the wel understood
wishes and interests of the people, and to pay to their feelings, as expressed
through their representatives, the deference that is justly due to them.'

These are the comnmands of Her Mlajesty, and these are the views with which
lier Majesty's Governmnenst desire that the administration of these Provinces
should be conducted; and it will be the earnest and anxious desire of the Governor
Generai to discharge the trust committed to him, in accordance with these
principles.

On December 13, 1839, the house of asembly of Upper Canada asked Thomson for copies o1
Russell' dispatches on 'roeponsibe gitwernment.'. Tis docunentis the reply to thataddreus. Thomsn
nierely quotes the dispatch printed above (sec No. (XI). On Atgust 17, 1841, in reply to an aildi
from the kgislative asembly of Canada, ho laid copies of Russell'a dispatches before the house. They
are printed i Lgislireml of Canada, JournL (141), App. BU. I have collated the copies
found in the Imperial ltue Books with thoue In the Journals.
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CXXI

THE UNION ACT, 18401

(3 & 4 Victoria, c. 35.)

An Ac Io re-unile the Provinces of Upper and LotWer Canada, and for the gfovern-
ment of Canada.

23rd July, 1840.
Whereas il is necessary thiat provision be made for the good governnent of the
Iî'ri:vics of Upper and Lower Canada, in such manner as any secure the rights
an11d libtrties and promote the interests of all classes of lier Majesty's subjects
wit hin the sane: And whereas to titis end il is expedient that the said Provinces
bv reunited t form one Province for the purposes of execut.ive government and
Ileislation: Be il Lherefore enacted hy the Queen's Most Excellent Majesty, by
and witl the advice and consent of the Lords Spiritual and Temporal, and Com-
manîs, in the present Parlianrit assemled, and by auîthority of the saine, that Declaration of
it sitali ie lawful for lier Majesty, wlii the advîce of lier Privy Council, to declare, Union.
or' to authrize tie Goverrior-General of the said two Provinces of Upper and
l.o'wer Canada Lo declare by proclamation that the said Provinces upon, fron,
and after a certain day in such proclamation to be appointed, which day shail
be witiii fifteen calendar months next after the passing of tiis Act, shall formi
and 1be oie)i Province under the naine of the Province of Canada, and thenceforth -
tlie said P1rovinces shall constitute and he one Province under the name aforesaid
upon, from and after the day so appointed, as aforesaid.

I1. And be it enaicted that so much of an Act 2 passed in tie session of Parlia- Repeal of Acta:
nent held in the thirty-first year of the reign of George the Third, intituled, 310.3, c.
"An A to repeal certain parts of an Act passed in the fourteenti year of lis
M1ajesty's fleign, intituled 'An Act for naking more effectuai Provision for the
Governiment of the Province o! Quebec in North America,' and to make further
l'itvisioin for the Government of hie said Province," as provides for constituting
inid eomîposing a Legislative Council and Assenbly within each of the said
Puvinces respectively, and for the making of laws; and also ie wlole of un
Act a passed in the session of Parliament held in the first and second years of 1 and 2 VicL,
f ire reign of her present Majesty, intituled " An Act to nake Temporary Provision c. 9,
for t lie Covernrient of Lower Canada;" and ailso the whole of .ln Act 4 passed
iii t lie session of Parliament ield in the second and third years of the reign of her 2 and 3 vie.,
pre-sert Majesty, intituied "An Act to Amend an Act of the last Session of C.63,
l'iarliament fori making Temporary Provision for the Governaent of Lower

nadaî ;" aind also the whole of an Act passed in the session of Parliamen.
held in% the first and second years of the reign of his late Majesty, King William

Ithe Fouith, intituled "An Act to anend an Act of the fourteenth year of His i and 2 w. 4,
M;ajesty, King George the Third, for establishing a fund towards defraying the c. 23,
Ciarges of te Administrat.ion of Justice and the Support of the Civil Govern- 14 0. 3, o. 88.
iiien iii the Province of Quebec in America;" shüll continue and renain in force
utl il fihe day on which IL shall be declared by proclamation, as aforesaid, Lthat the
said two Provinces shall constitute and be one Province as aforesaid, and shall
be repealed on, from and after such day: Provided always that the repeal of the
saiid several Acts of Parliaiment shall not. be held to revive or give any force or
effect, fo any eoactment which has by the said Acts, or any of them, been repealed
Or lùtermineu.

II. And be il enacted that fron and after the reunion of the said two Provinces Composition and
there shail Ibe within the Province of Canada one Legislative Council and one PO
assembly lo be severally constituted and composed in the manner hereinatter '
irescribti, whici shal be cailed "The Legislative Council and Assembly of
Canidia ;" and that within the Province of Canada lier Majesty shall have power,
by anud with the advice and consent of the said Legislative Council and Assembly,
to make laws for the pence, welfare, and good government of the Province of

* Pot Thomson sent home a bil for union differing from the bill of 1839 (see note to No. CXI and
c. No. îXXI 1). Thiai bill with sone changes was paWed July 23, 1840. The Union came into operation

y a lroiciamationi imued Feb. 5, 1841, and In the following June the fimt parlament of Canada mot at
instoni. Sydenthmu died in the following Septemiber.

(Constitutional Act, §§ 2-23. ($ee No. LIV.) a Se No. XCV.
*Sec No. CX. * Se No. LXXIX.
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Canada, such laws not being repugnant to this Act, or to such parts of the said
Act, passed in the thirty-first year of the reign of his said late Majesty as are not
liereby repcaled,' or to any Act of Parliament made or to be made and not lereby
repealed, which docs or shall by express enactmnent, or by necessary intendment
extend to the Provinces of Upper and Lower Canada, or to either of them, or to
the Province of Canada; and that all such laws being passed by the said Legisla-
live Council and Assembly and assented to by lier Majesty, or assented to in
lier Majesty's name by the Governor of the Province of Canada, shall be valid
and binding Lo all intents and purposes within the Province of Canada.

Appoiiinot IV. And be it enacted that for the purpose of comiposing the Legislative
of Legialative Council of the Province of Canada it shall be lawful for lier Majesty, before the
Couino.* t.ime Lo be appointed for the first meeting of the said Legislative Council and

Assembly, by an instrument under the sign manual, to authorize the Governor
in lier Majesty's name, by an instrument under the Great Seal of the said
Province, to sumnion to the said Legislative Council of the said Province such
persons, being not fewer than twenty, as lier Majesty shall think fit; and tliat it
shall also be lawful for lier Majesty from time tu time to authorize the Governor
in like nanner to summon to the said Legislative Council such other person or
persons as lier Majesty shall think fit, and that every person who shall be so
sunmoned shall thereby become a niember of the Legislative Council of the

Qualiaication of Province of Canada: Provided always, that, no person shall be summoned to
lÀgislutive the said Legislative Council of the Province of Canada who shall not be of the

Counucinlo- ful age of twenty-one years, and a natural-born subject of her Majesty, or a
subject of lier Majesty naturalized by Act of the Parliaient of Great Britain.
or by Act of the Parliament, of the United Kingdom of Great Britain and Ireland,
or by an Act of the Legislature of eiter of the Provinces of Upper or Lower
Canada, or by an Act of .he Legislature of the Province of Canada.

Tenure of oMce V. And be it enacted t.hat every member of the Legislative Council of the
of ouincillor. Province of Canada shall hold his sent therein for the teri of his life, but subject

nevertheless to t.he provisions lereinafter contained for vacating the same.
teignation of VI. And be it enacted that it shall be lawful for any meniber of the Legislative

Ieislative Council of the Province of Canada to resign his seat in the said Legislative Council,councilor. and upon such resirnation the seat of such Legislative Councillor shall becone
vacant.

VacatIngseat Vll. And be it enacted that, if any Legislative Councillor of the Province
by absence. of Canaia shall for two successive sessions of the Legislature of the said Province

fail to give his attendance in the said Legislative Council, without the permission
of lier Nlajesty or of t.he Governor of the said Province signified by the said
Governor Lu the Legislative Council, or shall take any oath or make any declara-
Lion or acknowledgmnent of allegiance, obedience, or adherence to any foreign
prince or power, or shall do, concur in, or adopt any Act whereby le may beconie
entitled to the rights, privileges, or immunities of a subject or citizen of any
foreign state or power, or shall become bankrupt, or take the benefit of any law
relating to insolvent debtors, or become a public defaulter, or be attainted of
treason, or be convicted of felony or of any infamous crime, his seat in such
Council shall thereby become vacant.

'rria of VIII. And be it enacted that any question which shall arise respecting any
questons. vatcancy inl the Legislative Council of the Province of Canada, on occasion of

any of the natters aforesaid, shall be referred by the Governor of the Province
of Canada to the said Legislative Council, t.o b by the said Legislative Council
hcard and determined: Provided always that it shall be lawful, either for the
person respecting whose seat such question shall have arisen, or for lier Majesty's
Attornory-General for the said Province on lier Majesty's behalf, to appeal from
t.he determination of the said Council in such case to lier Majesty, and that the
judgment of lier Majesty, given with the advice of lier Privy Council thereon,
shall be final and conclusive tu all intents and purposes.

Appointinent of IX. And be it enacted that the Governor of the Province of Canada shall
Speaker.* have power and authority from time to time, by an instrument under the Great

Seal of the said Province, to appoint one inember of the said Legislative Council
to be Speaker of the said Legislative Council, and to remove him and appoint
another in his st.ad.

Quorum. X. And bc it enacted that t.he presence of at least ten members of the said
Legislative Courcil, including the Speaker, shall be necessary to constitute a

1 Le. Constitution Act of 1791. (See No. LIV.) à Cf. Nos. CLIX and CLX.
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meeting for the exorcise of its powers; and that all questions which shall arise Divison.
in tie said Legislative Council shall be decided by a majority of voices of the
members present other than the Speaker, and when the voices shall be equal csting vote.
the Speaker shall have the casting vote.

XI. And be it enacted that for the purpose of constituting the Legislative convoking the
Assembly of the Province of Canada it shall be lawful for the Governor of the Asezmbly.
said Province, within the time hereinafter mentioned and thercafter front time
to time as occasion shall require, in lier Majesty's naine and by an instrument
or instruments under the Great Seal of the said Province, to summon and call
together a Legislative Assembly in and for the said Province.

XII. And be it enacted that in the Legislative Assembly of the Province of RepresentatIves
Canada, to be constituted as aforesaid, the parts of the said Province whici now foreachProvince.
constitute the Provinces of Upper and Lower Canada respectively, shall, subject
to the provisions hereinafter contained, be represented by an equal number of
representatives to be elected for the places and in the manner hereinafter
imentioned.

XIIl. And be it enacted that the County of lalton in the Province of Upper county
Canada shall be divided into two ridings, to bc called respectively the East Llalton.
Riding and Lte WVest Riding; and that the East liding of the said County shall
consist of the following townships, nameily: Trafalgar, Nelson, Esquesing,
Nassagaweya, East Flamborough, West Flamborougi, Ering, Beverley; and
tat the West Riding of the said County shall consist of the following townships,

namtely: Garafraxa, Nichol, Woolwich, Guelph, Vaterloo, Wilmot, Dumfries,
Puslinch, Eramosa; and that the East Riding and Nest Riding of the said County
shal ci be represented by one niember in the Legislative Assenbly of the
Province of Canada.

XIV. And be it enacted thai the County of Northuimberland in the Province county of
of Upper Canada shall be divided into two ridings, to bc called respectively the Northumberland.
North Riding and the South Riding; and that the North Riding of the last-
nentioned County shall consist of the following townships, namely: Monaghan,

Otonabee, Asphodel, Snith, Douro, Dumnier, Belniont, Methuen, Burleigh,
Harvey, Enily, Gore, Ennisimore; and that the South Riding of the last-
mîîentioned County shall consist of the following townships, namely: Hamilton,
1lIaldimtand, Cramak, Murray, Seyrnour, Percy; and the North Riding and South
Ri-dinig of the last-mentioned County shall each be represented by one mnember
in the Legislative Assembly of the Province of Canada.

XV. And be it enacted that the County of Lincoln in the Province of Upper County of
Canada shall be divided into two ridings, to be called respectively the North Lincoln.
Riding and the South Riding; and that the North Riding shall be formed by
uniting the First Riding and Second Riding of the said County, and the South
Hiding by uniting the Third Riding and Fourth Riding of the said County; and
itat the North and South fRidings of the last-mentioned County shall each be
represented by one member in the Legislative Assembly of the Province of
Canada.

XV I. And be it enacted that every county and riding, other than those herein- other county
before specifled, which at the Line of the passing of this Act was by law entitled constituency
to bc represented in the Assembly of the Province of Upper Canada, shall be I er
represented by one member in the Legislative Assembly of the Province of Canada. C

XVII. And be it enacted that the City of Toronto shall be represented by Town con-
two members, and the towns of Kingston, Brockville, Hamilton, Cornwall, stituency of
Niagara, London, and Bytown shall each be represented by one member in the UpeGnia.
Legislative Assemibly of the Province of Canada.

XVIII. And be it enacted that every county which before and at the time Countycon-
of the passing of the said Act of Parliament,' intituled "An Act to make tem- stituency of
porary provision for the Government of Lower Canada" was entitled to be repre- °A s Vicd
sented in the Assembly of the Province of Lower Canada, except the Counties 0. 9.
of Montmorency, Orleans, L'Assomption, La Chesnaye, L'Acadie, Laprairie,
Dorchester and Beauce hereinafter mentioned, shall be represented by one
member in the Legislative Assembly of the Province of Canada.

XIX. And be it enacted that the said counties of Montmorency and Orleans Furtiterprovi-
shall he united into and form one county to be called the County of Montnorency; s'on A to
and that the said Counties of L'Assomption and La Chesnaye shail be united or°¡° Ctnaa.
itto and fori one county to be called the County of Leinster; and that the said

'See No. XCVI.
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Counties of L'Acadie and Laprairie shall be united into and form one county
to be called ite ,ounty of Iuntingdon; and that the Counties of Dorchester and
Beauce shall be united into and form one county to be called the County of
Dorchest.or; and tha eaci of the said Counties of '.Montmorency, Leinster,
iuntingdon, and <Dorchester shall be represented by one inenber in the Legisia-

Live Assenbly of Lite said Province of Canada.
Town con- XX. And be it enacted that the Cities of Quebec and Montreal shall each hc

stitucncy of represented by two imieibers, and the Towns of Three Rivers and Sherbrooke
Lower Canada. shall eaci )e represented by one mem'ber in the Legislative Assemibly of the

Province of Cana(da.
Bfoundariesof XXI. And he il enacted thaL for the puripose of electing their several repre-

cities and towns sentat.ives to the said Legislativc Assernbly, the cities and towns hereinbefore
toe besettld by mentioned shall be deened to b bounded and linited in suchi manner as thetheuvernor. vernor of the Province of Canada, by letters patent under the Great Seal of

the P>rovinceto be issued within thirty days after the union of the said Provinces
of Upper Canada and Lower Canada shall set forth and describe; and such parts of
any such City or towi (if any), whichi shall not be inchded within the boundary
of such citv or town respect.ively by such letters patent for the purposes of this
Act, shall be taken to be a part of the adjoining couînty or riding for the purpose
of being represented in the said Legislative Assembly.

Returning XXII. And be il enacted that for the purpose of electing the members of
Ollees. the Legislative Assemily of the Province of Canada il shall be lawful for the

Governor of the said Province fron time to Lime to nominate proper persons
to execute the ollice of Fleturning OlTicer in each of the said counties, ridings,
cities, and towns, whici shall be represented in the Legislative Assenbly of the
Province of Canada, subject nevertheless to the provisions hercinafter contained.

Tenn of oice XX Ii. And be il enacted tlai no person shall bc obliged to execute the said
of Returning oflice of iteturning Ollicer for any longer term than one year, or oftener than

Omeler. once, unless it shall be ai any time oLtherwise provided by some Act or Acts of
the LegisIature of Lthe Province of Canada.

Writsof XXIV. And be il enacted that writs for the election of nembers to serve in
election. the Legislative Assemibly of the Province of Canada shall be issued by the

Governor of the said Province within fourteen days after the sealing of suchi
instrument, as aforesaid, for summnîoning and calling together such Legislative
Assemibly; and that such writs shall be directed to the returning ofTicers of hlie
said counties, ridings, cities and towns respectively; and that such writs shall
be mtade returnable within fifty days at farthest fron the day on whici they
shall bear date, uniess it shali at any time bc otherwise provided by any Act
of the Legislatire of the said Province; and that writs shall in like manner and
forni be issued for the election of members in the case of any vacancy which
shall happen by the death or resignation of the person chosen, or by his being
sunmtoned to the Legislative Council of the said Province, or fron any other
legal cause; and that sucit writs shall be made returnable within fifty days at
fuarthest fron the day on which they shall bear date, unless iL shall be ai any time
otherwise provided Iy any Act of the Legislature of the said Province; and that
in any case of any such vacancy which shal happen by the death of the person
chosen, or by reason of his being so sumnoned as aforesaid, the writ for the
election of a new nmember shall be issued within six days after notice thereof
shall have been delivered to or left at the olfice of the proper officer for issuing
such writs of election.

Time and place XXV. And be il enacted Lhat it shall be lawful for the Governor of the
f 111di'n9 Province of Canada for the time being to fix the time and place of holding

elections of members to serve in the Legislative Assemnbly of the said Province,
until otherwise provided for as iercinafter nientioned, giving not less than eigit
days' notice of such tine and place.

Power to alter XXVI. And bc it enacted that it shall be lawful for the Legislature ot the
$Yatel of Province of Canada, by any Act or Acts to bc hereafter passed, to alter the

rcPimetailon divisions and extent of the several counties, ridings, cities, and towns which
shall be represented in the Legislative Assembly of the Province of Canada,
and to establish new and other divisions of the same, and to alter the appoint-
ment of representatives to be chosen by the said counties, ridings, cities, and
towns respectively, and make a new and different apporitionment of the number
of representatives to be chosen in and for those parts of the Province of Canada
which now constitute the said Provinces of Upper and Lower Canada respectively,
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and in and for the several districts, counties, ridings, and towns in the sanie,
and to alLer and regulate the appointment of returning olflcers in and for the
saie, and make provision in suchi manner as they may deem expedient for the
insuîing and return of writs for the election of inenibers to serve in the said
Leislative Assembly, and the time and place of holding such elections; Provided
alwas ithat il, shall not be lawful to present to the Governor of the Province of rroviso.'
catiala for lier Majesty's assent any bill of the Legislative Council and Assembly
of tite said Province by whicli the numiber of ropresenLatives in the Legislative
Aemliy may be altered, unless the second and third reading of such bill in the
Legislative Council and Legislative Assenibly sialli have been passed with the
concurrence of two-thirds of the niembers for the time being of the said Legisla-
tive Council, and of two-t.hirds of the members for the time being of the said
LeýLislative Assembly respectively, and the assent of lier Majesty shall not be

to any such bill unless addresses shall have been presented by the Legisla-
tive Council and the Legislative Assenbly respectively to the Governor, stating
tiat suci bill lias been so passed.

XXVII. And be it enacted that until provision shall otlerwise Le iade by The present
an Act or Acts of the Legislattre of the Province of Canada all the laws which clection laws of
ailt li time of the passing of this Act are in force in the Province of Upper Canada, the°w ro-
and ail Uie laws whicl at the Lime of the passing of the said Act of Parliament,2 untilalterd.
intituled "An Act to make temporary provision for the Governnent of Lower
Can:ala' "were in force in the Province of Lower Canada, relating to the qualifica- 1 and 2 Tict.,
tion and disqualification of any person to be elected, or to sit or vote as a member c. 9.
of the Assembly in the said Provinces respectively, (except those wliich require
a qualification of property in candidates for election, for which provision is
liereinafter made), and relating to the qualification and disqualification of voters
at the election of meibers to serve in the Asseniblies of the said Provinces
respectively and to the oatis to be taken by any such voters, and to the iowers
and duties of returning ollicers, and the proceedings at such clections, and the
iriod during which sich elections may be lawfully continued, and relating to
the trial of controverted elections and the proceedings incident thereto, and to
the vacating of seats of niembers, and the issuing and execution of new writs
in case of any seat being vacated otherwise than by a dissolution of the Assemîbly,
shall res)ectively be applied t.o elections of nienbers to serve in the Legislative
Assenbly of the Province of Canada for places situated in t.hose parts of the
lProvince of Canada for whicli such laws were passed.

XXVIlI. And be it enacted that no person shall be capable of being elected Qualifncation of
a mnember of the Legislative Assembly of the Province of Canada who shall uebers.
not, he legally or equitably seised as of freeliold, for his own use and benefit, of
lantis or tenements lield in froc and conmon soccage, or seised or )ossessed,
for his own use and beneflit, of lands or tenements held in fief or in roture, within
the said Province of Canada, of the value of five hundred pounds of sterling noney
o! Great Britain, over and above ail rents, charges, mortgages, and incumbrances
charged upon and due and payable out of or affecting the sane; and that every
caididate at such election, before lie shall be capable of being elected, shall, if
riequired by any other candidate, or by any elector, or by the returning oflicer,
iake the following declaration:

" 1, A.B., do declare and lestify lhal I am duly seised al law or in equily as of Declaratlon of
"freehold, for my own use and benefil, of lands or lenements held in free and common candidates for
"soccage, or duly seised or possessed for imy own use and benefìl, of lands or lene- election.
"ienits held in fief or in rolure (as the case nay be), in the Province of Canada, of
"the Value of flve hundred pounds of slerling noney of Great Brilain, over and
"aove all rents, morîgages, charges and incumbrances charged upon, or due and
"payalle out of, or affecting the same; and ltai I have nol collusively or colourably
"oblained a lille ho or become possessed of the said lands and lenemenis, or any par
'the'reof, for the purpose of qualifying or enabling me Io be returned a member of the
"Legislaive Assenbly of the Province of Canada."

NXIX. And be it enacted that if any person shall knowingly and wilfully Personsmaking
iake a false declaration respecting his qualification as a candidate at. any election fftSedOcIrtton
as aforesaid, suchi person shall be deemied to be guilty of a misdemeanor, and being penalties of
thereof lawfully convicted shall suffer the like pains and penalties as by law are perjury.
incurred by persons guilty of wilful and corrupt perjury in the place in which
sucli false declaration shall have been made.

For the repeal of this provLso, sec No. CLIX. * No. XCVI.
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Place and times XXX. And be it enacted that it shall be lawful for the Governor of the

of holding Province of Canada for the time being to fix such place or places within anyParliament. part, of the Province of Canada, and such times for holding the first and every
other session of the Legislative Council and Assembly of the said Province as
he may think fit, such times and places to be afterwards changed or varied as
the Governor may judge advisable and most consistent with general convenience
and the public welfare, giving sufficient notice thereof; and also to prorogue the
said Legislative Council and Assembly from time to time, and dissolve the same,
by proclamation or otherwise, whenever he shall deem it expedient.

Duration of XXXI. And be it enacted that there shall be a session of the Legislative
Parliament. Council and Assembly of the Province of Canada once at least in every year, so

that a period of twelve calendar months shall not intervene between the last
sitting of the Legislative Council and Assembly in one session and the first sit-
ting of the Legislative Council and Assembly in the next session; and that every
Legislative Assembly of the said Province hereafter to be summoned and chosen

• shall continue for four years from the day of the return of the writs for choosing
the same, and no longer, subject nevertheless to be sooner prorogued or dissolved
by the Governor of the said Province.

First calling XXXII. And be it enacted that the Legislative Council and Assembly of the
together of the Province of Canada shall be called together for the first time at some period notLeislature. later than six calendar months after the time at which the Provinces of Upper

and Lower Canada shall become reunited as aforesaid.
Election of XXXIII. And be it enacted that the members of the Legislative Assembly

the Speaker. of the Province of Canada shall, upon the first assembling after every general
election, proceed forthwith to elect one of their number to be Speaker; and in
case of his death, resignation, or removal by a vote of the said Legislative
Assembly, the said members shall forthwith proceed to elect another of such
members to be such Speaker; and the Speaker so elected shall preside at al]
meetings of the said Legislative Assembly.

Quorum. XXXIV. And be it enacted that the presence of at least twenty members
of the Legislative Assembly of the Province of Canada, including the Speaker,
shall be necessary to constitute a meeting of the said Legislative Assembly for

Division. the exercise of its powers; and that all questions which shall arise in the said
Assembly shall be decided by the majority of voices of such members as shall be

Casting vote. present, other than the Speaker, and when the voices shall be equal the Speaker
shall have the casting voice.

No member to XXXV. And be it enacted that no member, either of the Legislative Council
sit or vote until or of the Legislative Assembly of the Province of Canada, shall be permitted tohe has taoen Caaa

the following sit or vote therein until he shall have taken and subscribed the following oath
oath of aile- before the Governor of the said Province, or before some person or persons

giance- authorized by such Governor to administer such oath:
Oath of " J, A.B., do sincerely promise and swear thal 1 will be failhful and bear true

allegiance."allegiance Io her Majesty, Queen Victoria, as lawful Sovereign of the United
" Kingdom of Great Britain and Ireland, and of iis Province of Canada, dependeni
" on and belonging Io the said United Kingdom; and thai I will defend her Io the
" ulmost of my power against all traitorous conspiracies and attempts whatever,
"which shall be made against her person, crown, and dignity; and thal I will do
"my ulmost endeavour Io disclose and make known Io her Majesty, her heirs and
"successors, all Ireasons and traitorous conspiracies and attempts which 1 shall
"know Io be against her or any of them; and all this I do swear wilhout any equivoca-
"lion, mental evasion, or secret reservation, and renouncing all pardons and dis-
" pensalions from any person or persons whalever Io the contrary. so HELP ME GOD."

Affirmation XXXVI. And be it enacted that every person authorized by law to make an
instead of oath. affirmation instead of taking an oath may make such affirmation in every case

in which an oath is hereinbefore required to be taken.
Giving or with- XXXVII. And be it enacted that whenever any bill which has been passed
holding aoeent by the Legislative Council and Assembly of the Province of Canada shall beto bi. presented for her Majesty's assent to the Governor of the said Province, such

Governor shall declare according to his discretion, but subject nevertheless to
the provisions contained in this Act, and to such instructions as may from time
to time be given in that behalf by her Majesty, her heirs or successors, that he
assents to such bill in her Majesty's anme, or that he withholds her Majesty's
assent, or that he reserves such bill for the signification of her Majesty's pleasure
thereon.
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XXXVIII. And be it enacted that whenever any bill, which shall have been Disanowance of

presented for her Majesty's assent to the Governor of the said Province of Canada, bills asentcd to.

shall by such Governor have been assented to in her Majesty's name, such
Governor shall by the first convenient opportunity transmit to one of her
Majesty's principal Secretaries of State an authentic copy of such bill so assented
to; and that it shall be lawful at any time within two years after such bill shall
have been so received by such Secretary of State, for her Majesty by Order in
Council to declare her disallowance of such bill; and that such disallowance,
together with a certificate under the hand and seal of such Secretary of State
certifying the day on which such bill was received as aforesaid, being signified
by such Governor to the Legislative Council and Assembly of Canada by speech
or message to the Legislative Council and Assembly of the said Province, or by
proclamation, shall make void and annul the same from and after the day of
such signification.

XXXIX. And be it enacted that no bill which shall be reserved for the signi- Assent to bills
fication of her Majesty's pleasure thereon shall have any force or authority resened.
within the Province of Canada until the Governor of the said Province shall
signify, either by speech or message to the Legislative Council and Assembly
of the said Province, or by proclamation, that such bill has been laid before lier
Majesty in Council and that her Majesty has been pleased to assent to the same;
and that an entry shall be made in the journals of the said Legislative Council
of every such speech, message, or proclamation, and a duplicate thereof duly
attested shall be delivered to the proper officer to be kept amongst the records
of the said Province; and that no bill which shall be so reserved as aforesaid
shall have any force or authority in the said Province unless her Majesty's assent
thereto shall have been so signified as aforesaid within the space of two years
from the day on which such bill shall have been presented for her Majesty's
assent to the Governor as aforesaid.

XL. Provided always, and be it enacted that nothing herein contained shall Authority of
be construed to limit or restrain the exercise of her Majesty's prerogative in the Governor.
authorizing, and that, notwithstanding this Act and any other Act or Acts
passed in the Parliament of Great Britain, or in the Parliament of the United
Kingdom of Great Britain and Ireland, or of the Legislature of the Province of
Quebec, or of the Provinces of Upper or Lower Canada respectively, it shall be
lawful for her Majesty to authorize the Lieutenant-Governor of the Province of
Canada to exercise and execute, within such parts of the said Province as her
Majesty shall think fit, notwithstanding the presence of the Governor within
the Province, such of the powers, functions, and authority, as well judicial as
other, which before and at the time of passing of this Act were and are vested in
the Governor, Lieutenant-Governor, or person administering the Government
of the Provinces of Upper and Lower Canada respectively, or of either of them,
and which from and after the said reunion of the said two Provinces shall become
vested in the Governor of the Province of Canada; and to authorize the Governor
of the Province of Canada to assign, depute, substitute and appoint any person
or persons, jointly or severally, to be his deputy or deputies within any part or
parts of the Province of Canada, and in that capacity to exercise, perform and
execute during the pleasure of the said Governor such of the powers, functions,
and authorities, as well judicial as other, as before and at the time of the passing
of titis Act were and are vested in the Governor, Lieutenant-Governor or person
administering the Government of the Provinces of Upper and Lower Canada
respectively, and which from and after the union of the said Provinces shall
become vested in the Governor of the Province of Canada, as the Governor of
the Province of Canada shall deem to be necessary or expedient: Provided always,
that by the appointment of a deputy or deputies as aforesaid the power and
authority of the Governor of the Province of Canada shall not be abridged,
altered, or in any way affected otherwise than as her Majesty shall think proper
to direct.

XLI. And be it enacted that from and after the said reunion of the said two Language of
Provinces, all writs, proclamations, instruments for summoning and calling L âtive
together the Legislative Council and Legislative Assembly of the Province of
Canada and for proroguing and dissolving the same, and all writs of summons
and election, and all writs and public instruments whatsoever relating to the said
Legislative Council and Legislative Assembly or either of them, and all returns
to such writs and instruments, and all journals, entries, and written or printed
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proceedings of what nature soever of the said Legislative Council and Legislative
Assembly and each of them respectively, and all written or printed proceedings
and reports of committees of the said Legislative Council and Legislative Assembly
respectively, shall be in the English language only: Provided always, that this
enactment shall not be construed to prevent translated copies of any such
documents being made, but no such copy shall bc kept among the records of the
Legislative Council or Legislative Assembly, or be deemed in any case to have
the force of an original record.'

Ecclesiastical XLII. And be it enacted that whenever any bill or bills shall be passed by
and Crown the Legislative Council and Assembly of the Province of Canada containing

rights. any provisions to vary or repeal any of the provisions now in force contained in
an Act 2 of the Parliament of Great Britain passed in the fourteenth year of

14 G. 3,c. 83. the reign of his late Majesty King George the Third, intituled "An Act for
making more effectual provision for the Government of the Province of Quebec
in North America," or in the aforesaid Act of Parliament passed in the thirty-
first year of the same reign, respecting the accustomed dues and rights of the
clergy of the Church of Rome; or to vary or repeal any of the several provisions
contained in the said last mentioned Act respecting the allotment and appro-
priation of land for the support of the Protestant clergy within the Province of
Canada, or respecting the constituting, erecting or endowing of parsonages or
rectories within the Province of Canada, or respecting the presentation of incum-
bents or ministers of the same, or respecting the tenure on which such incumbents
or ministers shall hold or enjoy the same; and also that whenever any bill or bills
shall be passed containing any provisions which shall in any manner relate to
or affect the enjoyment or exercise of any form or mode of religious worship, or
shall impose or create any penalties, burdens, disabilities, or disqualifications
in respect of the same, or shall in any manner relate to or affect the payment,
recovery, or enjoyment of any of the accustomed dues or rights hereinbefore
mentioned, or shall in any manner relate to the granting, imposing, or recovering
of any other dues, or stipends, or emoluments to be paid to or for the use of any
minister, priest, ecclesiastic, or teacher according to any form or mode of religious
worship, in respect of his said office or function; or shall in any manner relate
to or affect her Majesty's prerogative touching the granting of waste lands of
the Crown within the said Provinc; every such bill or bills shall, previously
to any declaration or signification of her Majesty's assent thereto, be laid before
bothl Houses of Parliament,3 of the United Kingdom of Great Britain and Ireland;
and that it shall not be lawful for her Majesty to signify her assent to any such
bill or bills until thirty days after the same shall have been laid before the said
Houses, or to assent to any such bill or bills in case either louse of Parliament
shall within the said thirty days address ber Majesty to withhold her assent from
any such bill or bills; and that no such bill shall be valid or effectual to any of
the said purposes within the said Province of Canada unless the Legislative
Council and Assembly of such Province shall, in the session in which the same
shal have been passed by them have presented to the Governor of the said
Province an address or addresses specifying that such bill or bills contains
provisions for some of the purposes hereinbefore specially described, and desiring
that, in order to give effect to the same such bill or bills may be transmitted
to England without delay, for the purpose of its being laid before Parliament
previously to the signification of her Majesty's assent thereto.

Colonial XLIII. And whereas by an Act 4 passed in the eighteenth year of the reign
taxation. of his late Majesty King George the Third, entitled "An Act for removing all

Doubts and Apprehensions concerning Taxation by the Parliament of Great
Britain in any of the Colonies, Provinces, and Plantations in North America

18 G. 3, c. 12. and the West Indies; and for repealing so much of an Act made in the seventh
year of the reign of his present Majesty as imposes a duty on Tea imported from
Great Britain into any Colony or Plantation in America, or relating thereto,"
it was declared that "the King and Parliament of Great Britain would not
"impose any duty, tax, or assessment whatever, payable in any of his Majesty's
"Colonies, Provinces, and Plantations in North America or the West Indies,

' Lord John Russell explained that this section only dealt with English as the language of 'original
record'. There is nothing, however, in this section against French as the language of debate, and indeed
it was used as such from the time of the first union parliament. For the repeal of this section, see
No. CLVIII and note. 2 No. XXXI.

3 For repeal of this-enactment, see No. CLIX. 4 See No. XXXIX.
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"except only such duties as it might be expedient to impose for the regulation
"of commerce, the net produce of such duties to be always paid and applied to
"and for the use of the Colony, Province, or Plantation in which the same shall
"be respectively levied, in such manner as other duties collected by the autlority
"of the respective General Courts or General Assemblies of such Colonies,

Provinces, or Plantations were ordinarily paid and applied": And whereas it
is necessary for the general benefit of the Empire that such power of regulation
of commerce should continue to be exercised by her Majesty and the Parliament
of the United Kingdom of Great Britain and Ireland, subject nevertheless to
the conditions liereinbefore recited with respect to the application of any duties
which may be imposed for that purpose; be it therefore enacted that nothing
in this Act contained shall prevent or affect the execution of any law which hath
been or shall be made in the Parliament of the said United Kingdom, for establish-
ing regulations and prohibitions, or for the imposing, levying, or collecting duties
for the regulation of navigation, or for the regulation of the commerce between
the Province of Canada and any other part of lier Majesty's Dominions, or between
the said Province of Canada or any other part thereof and any foreign country
or state, or for appointing and directing the payment of drawbacks of such duties
so imposed, or to give to her Majesty any power or áuthority, by and with the
advice and consent of such Legislative Council and Assembly of the. said Pro-
vince of Canada, to vary or repeal any such law or laws, or any part thereof,
or in any manner to prevent or obstruct the execution thereof: Provided always,
that the net produce of all duties which shall be so imposed shall at all times
hereafter be applied to and for the use of the said Province of Canada, and (except
as hereinafter provided) in such manner only as shall be directed by any law or
laws which may be made by her Majesty, by and with the advice and consent
of the Legislative Council and Assembly of such Province.

XLIV. And whereas by the laws now in force in the said Province of Upper Courts of
Canada the Governor, Lieutenant-Governor, or person administering the Govern- ÂPP"h Probate,
ment of the said Province, or the Chief Justice of the said Province, together and Chancry
with any two or more of the members of the Executive Council of the said in Upper
Province, constitute and are a Court of Appeal for hearing and determining all Canada; and

LI 0 Court of Appealappeals from such judgments or sentences as may be lawfully brought before in Lower
them: And whereas by an Act of the Legislature of the said Province of Upper Canada.
Canada, passed in the thirty-third year of the reign of his late Majesty King
George the Third, intituled "An Act to establish a Court of Probate in the said
Province, and also a Surrogate Court in every District thereof," there was and (Laws of Upper
is established a Court of Probate in the said Province, in which Act it was enacted Canada, 33 G. 3,
that the Governor; Lieutenant-Governor, or person administering the Govern- sess.2,c.8.)
ment of the said last mentioned Province should preside, and that lie should have
the powers and authorities in the said Act specified: And whereas by an Act of
the Legislature of the said Province of Upper Canada, passed in the second (Laws of Upper
vear of the reign of his late Majesty King William the Fourth, intituled "An an 2 W. 4,
Act respecting the Time and Place of Sitting of the Court of King's Bench,"
it was amongst other things enacted that his Majesty's Court of King's Bench in
that Province should be holden in a place certain; that is, in the city, town or
place which should be for the time being the seat of the Civil Government of
the said Province, or within one mile therefrom: And whereas by an Act of the
Legislature of the said Province of Upper Canada passed in the seventh year of (Laws of Upper
the reign of his late Majesty King William the Fourth, intituled "An Act to da,7 W.4,
establish a Court of Chancery in this Province," it was enacted that there should
be constituted and established a Court of Chancery to be called and known by
the name and style of " The Court of Chancery for the Province of Upper Canada,"
of which Court the Governor, Lieutenant-Governor, or person administering the
Government of the said Province should be Chancellor; and which Court, it was
also enacted, should be holden at the seat of Government in the said Province,
or in such other place as should be appointed by proclamation of the Governor,
Lieutenant-Governor, or person administering the Government of the said
Province: And whereas by an Act of the Legislature of the Province of Lower (Laws of Lower
Canada, passed in the thirty-fourth year of the reign of his late Majesty George Canada, 34 G.
Uic Third, intituhed, "An Act for the Division of the Province of Lower Canada, 3.)
for amending the Judicature thereof, and for repealing certain Laws therein
mentioned," it was enacted that the Governor, Lieutenant-Governor, or person
administering the Government, the members of the Executive Council of the
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said Province, the Chief Justice thereof and the Chief Justice to be appointed
for the Court of King's Bench at Montreal, or any five of them, the Judges of
the Court of the District wherein the judgment appealed from was given excepted,
should constitute a Superior Court of Civil Jurisdiction or Provincial Court of
Appeals, and should take cognizance of, hear, try, and determine all causes,
matters, and things appealed from all civil jurisdictions and Courts wherein an
appeal is by law allowed, be it enacted that until otherwise provided by an Act
of the Legislature of the Province of Canada, all judicial and ministerial authority
which before and at the time of passing this Act ivas vested in or might
be exercised by the Governor, Lieutenant-Governor, or person .administering
the Government of the said Province.of Upper Canada, or the members or
any number of the members of the Executive Council of the same Province,
or was vested in and. may be exercised by the Governor, Lieutenant-Governor, or
the person administering the Government of the Province of Lower Canada, and
the members of the Executive Council of that Province, shall be vested in and
may be exercised by the Governor, Lieutenant-Governor, or person administering
the Government of the Province of Canada, and in the members or the like
number of the members of the Executive Council of the Province of Canada
respectively; and that until otherwise provided by Act or Acts of the Legislature
of, the Province of Canada the said Court of King's Bench, now called the Court
of Queen's Bench of Upper Canada, shall from and after the Union of the Pro-
vinces of Upper and Lower Canada be holden at the City of Toronto, or within
one mile from the municipal boundary of the said City of Toronto: Provided
always, that until otherwise provided by Act or Acts of the Legislature of the
Province of Canada, it shall be lawful for the Governor of the Province of Canada,
by and with the advice and consent of the Executive Council of the same
Province, by his proclamation to fix and appoint such other place as he may
think fit, within that part of the last-mentioned Province which now constitutes
the Province of Upper Canada, for the holding of the said Court of Queen's
Bench.

Powers to be XLV. And be it enacted that all powers, authorities, and functions which
Governo, b by the said Act passed in the thirty-first year of the reign of his late Majesty,
the Executive King George the Third, or by any other Act of Parliament, or by any Act of the

Council, or aIone. Legislature of the Provinces of Upper and Lower Canada respectively, are vested
in or are authorized or required to be exercised by the respective Governors or
Lieutenant-Governors of the said Provinces, with the advice or with the advice
and consent of the Executive Council of such Provinces respectively, or in
conjunction with such Executive Council or with any humber of the members
thereof, or by the said Governors or Lieutenant-Governors individually and alone,
shall, in so far as the same are not repugnant to or inconsistant with the provisions
of this Act, be vested in and may be exercised by the Governor of the Province
of Canada, with the advice or with the advice and consent of or in conjunction
as the case may require with such Executive Council, or any members thereof,
as may be appointed by her Majesty for the affairs of the Province of Canada,
or by the said Governor of the Province of Canada individually and alone in
cases when the advice, consent, or concurrence of the Executive Council is not
required.

Existing laws XLVI. And be it enacted that all laws, statutes, and ordinances which at
saved. the time of the union of the Provinces of Upper and Lower Canada shall be in

force within the said Provinces or either of them or any part of the said Provinces
respectively, shall remain and continue to be of the same force, authority, and
effect in those parts of the Province of Canada which now constitute the said
Provinces respectively as if this Act had not been made, and as if the said two
Provinces had not been united as aforesaid, except in so far as the same are
repealed or varied by this Act, or in so far as the same shall or may hereafter
by virtue and under the authority of this Act be repealed or varied by any Act
or Acts of the Legislature of the Province of Canada.

Courts of XLVII. And be it enacted that all the courts of civil and criminal jurisdiction
Justce, Com- within the Provinces of Upper and Lower Canada at the time of the union of

offi °s the said Provinces, and all legal commissions, powers, and authorities, and all
officers, judicial, administrative, or ministerial, within the said Provinces re-
spectively, except in so far as the same may be abolished, altered, or varied by
or may be inconsistent with the provisions of this Act, or shall be abolished,
altered, or varied by any Act or Acts of the Legislature of the Province of Canada,
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shall continue to subsist within those parts of the Province of Canada which now
constitute the said two Provinces respectively, in the same form and with the
same effect as if this Act had not been made, and as if the said two Provinces
had not been reunited as aforesaid.

XLVIII. And whereas the Legislatures of the said Provinces of Upper and Provisions
Lower Canada have from time to time passed enactments, which enactments respecting
were to continue in force for a certain number of years after the passing thereof, temporary cts.

"and from thence to the end of the then next ensuing session of the Legislature
of the Province in whicli the same were passed"; be it therefore enacted that
whenever the words, " and from thence to the end of the then next ensuing session
of the Legislature," or words to the same effect, have been used in any temporary
Act of either of the said two Provinces which shall not have expired before the
reunion of the said two Provinces, the said words shall be construed to extend
and apply to the next session of the Legislature of the Province of Canada.

XL IX. And whereas by a certain Act passed in the third year of the reign of Repeal of part
his late Majesty, King George the Fourth, intituled, "An Act to regulate the of 3 G. 4, c. 119.

Trade of the Provinces of Upper and Lower Canada, and for other purposes
relating to the said Provinces," certain provisions were made for appointing
arbitrators with power to hear and determine certain claims of the Province
of Upper Canada upon the Province of Lower Canada, and to hear any claim
which might be advanced on the part of the Province of Upper Canada to 'a
proportion of certain duties therein mentioned, and for prescribing the course
of proceeding to be pursued by such arbitrators; be it enacted that the said
recited provisions of the said last-mentioned Act, and all matters in the same Act
contained, which are consequent to or dependent upon the said provisions or
any of them, shall be repealed.

L. And be it enacted that upon the union of the Provinces of Upper and Revenues of
Lower Canada, all duties and revenues over which the respective Legislatures of the two pro-
the said Provinces before and at the time of the passing of this Act had and have aincesoto form
power of appropriation, shall form one consolidated revenue fund to be appro- Revenue Fund.
priated for the public service of the Province of Canada in the manner and
subject to the charges hereinafter mentioned.

LI. And be it enacted that the said consolidated revenue fund of the Province consolidated
of Canada shall be permanently charged with all the costs, charges, and expenses Revenue rund
incident to the collection, management, and receipt thereof, such costs, charges, with expense
and expenses, being subject nevertheless to be reviewed and audited in such of collection,
manner as shall be directed by any Act of the Legislature of the Province of etc.
Canada.

LII. And be it enacted that out of the consolidated revenue fund of the £45,000 to be
Province of Canada there shall be payable in every year to her Majesty, her heirs granted per-
and successors, the sum of forty-five thousand pounds for defraying the expense tanen erin
of the several services and purposes named in the Schedule marked A to this Schedule A, an
Act annexed;1 and during the life of her Majesty, and for five years after the £30,000 for the
demise of her Majesty, there shall be payable to her Majesty, her heirs and suc- Maf y and
cessors, out of the said consolidated revenue fund, a further sum of thirty five years
thousand pounds, for defraying the expense of the several services and purposes following for
named in the Schedule marked B to this Act annexed; the said sums of forty- ste e B.

five thousand pounds and thirty thousand pounds to be issued by the Receiver-
General in discharge of such warrant or warrants as shall be from time to time
directed to him under the hand and seal of the Governor; and the said Receiver-
General shall account to her Majesty for the same, through the Lord High
Treasurer or Lords Commissioners of her Majesty's Treasury, in such form and
manner as her Majesty shall be graciously pleased to direct.

LIII. And be it enacted that, until altered by any Act of the Legislature How the
of the Province of Canada, the salaries of the Governor and of the Judges shall appropriationo!
be those respectively set against their several offices in the said Schedule A; ms granted
but that it shall be lawful for the Governor to abolish any of the offices named
in the said Schedule B or to vary the sums appropriated to any of the services
or purposes named in the said Schedule B; and that the amount of saving
which may accrue from any such alteration in either of the said schedules shall
be appropriated to such purposes connected with the administration of the
Government of the said Province as to her Majesty shall seem fit; and that

1 It has not been thought necessary for the purpose of this volume to reprint the two schedules of the
act.
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accounts in detail of the expenditure of the several sums of forty-five thousand
and thirty thousand pounds hereinbefore granted, and of every part thereof,
shall be laid before the Legislative Council and Legislative Assembly of the said
Province within thirty days next after the beginning of the session after such
expenditure shall have been made: Provided always that not more than two
thousand pounds shall be payable at the same time for pensions to the judges
out of the said sum of forty-five thousand pounds, and that not more than five
thousand pounds shall be payable at the same time for pensions out of the
said sum of thirty thousand pounds; and that a list of all such pensions and of
the persons to whom the same shall have been granted, shall be laid in everv year
before the said -Legislative Council and Legislative Assembly.

Surrender of . LIV. And be it enacted that during the time for which the said several sums
Iereditary of forty-five thousand pounds and thirty thousand pounds are severally pavable

]Revenues of the
Crown. the same shall be accepted and taken by her Majesty by way of Civil List,

instead of all territorial and other revenues now at the disposal of the Crown,
arising in either of the said Provinces of Upper Canada or Lower Canada, or
in the Province of Canada, and that three-fifths of the net produce of the said
territorial and other revenues now at the disposal of the Crown within the Pro-
vince of Canada shall be paid over to the account of the said consolidated revenue
fund; and also during the life of her Majesty and for five years after the dernise
of ber Majesty the remaining .two-fifths of the net produce of the said territorial
and other revenues now at the disposal of the Crown within the Province of
Canada shall be also paid over in like manner to the account of the said con-
solidated revenue fund.

Charges alreacly LV. And be it enacted that the consolidation of the duties and revenues of
created in either the said Province shall not be taken to affect the payment out of the said con-

Province. solidated revenue fund of any sum or sums heretofore charged upon the rates
and duties already raised, levied, and collected to and for the use of either of
the said Provinces of Upper Canada or Lower Canada, or of the Province of
Canada, for such time as shall have been appointed by the several Acts of the
Legislature of the Province by which such charges were severally authorized.

The order of LVI. And be it enacted that the expenses of the collection, management, and
charges on receipt of the said consolidated revenue f und shall form the first charge thereon:

the Consolidated and that the annual interest of the Public Debt of the Provinces of Upper andFund to be-
lst, Expense of Lower Canada, or of either of them, at the time of the reunion of the said

Collection; Provinces shall form the second charge thereon; and that the payments to be
2nd, Ithrest made to the clergy of the United Church of England and Ireland, and to clergy

' of the Church of Scotland, and to ministers of other Christian denomninations,
pursuant to any law or usage whereby such payments before or at the passing

3rd, payments of this Act were or are legally or usually paid out of the public or Crown revenue
to the Clergy; of either of the Provinces of Upper and Lower Canada, shall form the third charge

upon the said consolidated revenue fund; and that the said sum of forty-five
4th, 5th, Civil thousand pounds shall form the fourth charge thereon; and that the said sum

List; 6th, Other of thirty thousand pounds, as long as the same shall continue to be payable,
charges already shhfr h ifhcaa hr

made on the shall form the fifth charge thereon; and that the other charges upon the rates
Publie Revenue. and duties levied within the said Province of Canada hereinbefore reserved shall

form the sixth charge thereon, so long as such charges shall continue to be pay-
able.

Subject to the LVII. And be it enacted that, subject to the several payments hereby charged
above charges, on the said Consolidated Revenue Fund, the same shall be appropriated by the
dated Revenue Legislature of the Province of Canada for the public service in such manner as

Fund to be they shall think proper: Provided always that all bills for appropriating any part
appropriated of the surplus of the said consolidated revenue fund, or for imposing any new tax

by the Pro-
vincial Legisla- or impost, shall originate in the. Legislative Assembly of the said Province of

ture, by bills, Canada: Provided also that it shall not be lawful for the said Legislative Assembly
etc. to originate or pass any vote, resolution, or bill for the appropriation of any part

of the surplus of the said consolidated revenue fund, or of any other tax or
impost, to any purpose which shall not have been first recommended by a message
of the Governor to the said Legislative Assembly during the session in which
such vote, resolution, or bill shall be passed.

Townships to LVIII. And be it enacted that it shall be lawful for the Governor, by an
be constituted. instrument or instruments to be issued by him for that purpose under the

Great Seal of the Province, to constitute townships 1 in those parts of the
1 of. Nos. CXXII, CXXIV, CXXVI.



CONSTITUTIONAL DOCUMENTS OF CANADA
Province of Canada in which townships are not already constituted, and to flix
rmetes and bounds thereof, and to provide for the election and appointnent of
township; officers therein, who shall have and exercise the like powers as are
exercised by the like officers in the townships already constituted in that part
of the Province of Canada now called Upper Canada; and every such instrument
sall be published by proclamation, and shall have the force of law from a day
to be narned in each case in such proclamation.

LIX. And be it enacted that all powers and authorities expressed in this Powers of
Act to be given to the Governor of the Province of Canada shall be exercised by Governor,
such Governor in conformity with and subject to such orders, instructions, and 4rci b
directions as her Majesty shall fron time to time sec fit to make or issue.

LX. And whereas bis late Majesty King George the Third, by bis Royal Magdalen
Proclamatien,' bearing date the seventh day of October in the third year of bis Islands may beC anneed tothereitm, was pleased to declare that he had put the coast of Labrador from the Isand of Prince
Hiver St. John to Hudson's. Straits, with the islands of Anticosti and Madelaine Edward.
and ail other smaller islands lying on the said coast, under the care and inspection
of the Governor of Newfoundland; And whereas by an Act 2 passed in the four-
teîentih vear of the reign of his said late Majesty, intituled "An Act for making
more effectual provision for the Government of the Province of Quebec in North
Arumerica," ail such territories, islands, and countries, which had since the tenth
day of Vebruary in the year one thousand seven hundred and sixty-three been
male part of the Government of Newfoundland, were during bis Majesty's
pleasure annexed to and made part and parcel of the Province of Quebec as
created and established by the said Proclamation; be it hereby declared and
eracted that nothing in this or any other Act contained shall be construed to
restrain her Majesty, if she shall be so pleased, fron annexing the Magdalen
Islursds in the Gulf of St. Lawrence to her Majesty's Island of Prince Edward.

LXI. And be it enacted that in this Act, unless otherwise expressed therein, Interpretation
the words "Act of the Legislature of the Province of Canada" are to be under- clause.
stood to mean "Act of her Majesty, her leirs or Successors, enacted by her
\ajesty, or by the Governor on behalf of her Majesty, with the advice and con-
sent of the Legislative Council and Assembly of the Province of Canada"; and
the words "Governor of the Province of Canada" are to be understood as com-
prehending the Governor, Lieutenant-Governor, or person authorized to execute
the Office of the functions of Governor of the said Province.

LXI. And be it enacted that this Act may be amended or repealed by any Act may be
Acft to be passed in the present session of Parliarnent. amended, etc.

CXXII

POULETT THOMSON TO RUSSELL

[Trans.: Imperial Blue Books relating Io Canada, 1841-3, vol. xiv.]

Toronto,
161h Seplember, 1840.

My Lord,
I have the honour to acknowledge the receipt of a copy of the Act for re-

uniting the Provinces of Upper and Lower Canada, and for the Government of
Canada.

I have carefully perused the Act, and I observe with regret that some altera-
tions have been made from the original plan which I transmitted, which will
create difficulty and embarrassment here, especially the restrictions introduced
in the schedule for the Civil list, to which I before called your attention. There
is nothing, however, in those changes which will, I believe, offer any insuperable
olstacle to the working of the Act.

B>ut it is with the deepest mortification that I find that the whole of the system
for the establishment of local governiment bas been omitted from the Bill, and
thsat ler Majesty's Government and Parliament have contented themselves with
the simple legislative re-union of the two Provinces, without providing any
machinery by which they can be satisfactorily governed when united, or guarding
against those evils which have been so severely felt fron the absence of local

i See No. VII. No. XXXI.
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government, and the consequent assumption by the assemblies of functions
which did not properly belong to them, evils which will now be increased tenfold,
after the two provinces shall have been placed under one government and orie
legislature.

I need scarcely recall to your Lordship's attention the circumstances connected
with this measure. In the year 1839, when the affairs of the Canadas were under
the consideration of Her Majesty's Government, and it was determined, upon
the recommendation of the Earl of Durham, to re-unite the provinces, the Cabi-
net was so deeply impressed with the truth of his declaration, of the absolute
necessiLy of the establishment by Parliament of a system of local government
simultaneously with the measure for the union, that the plan then submitted
and embodied in the Bill of that year, proceeded altogether upon that principle.
Five districts were created apart from the central legislature, and the whole
frame of the measure was erected in accordance with it. I need not either
remind your Lordship that whilst this was the unanimous opinion of the Cabinet,
those members of it who really took a deep interest in Canadian matters enter-
tained so strongly the opinion of the necessity of enforcing this principle, that they
would not have assented to any plan which involved its exclusion. The Bill of
1839 was withdrawn, and I was deputed to obtain the assent of the people and
legislature of the two Canadas to the union, and to transmit a plan for effecting
it, and for the future government of the two provinces. But in the instructions
with which I was honoured with a view to my proceedings, I was emphatically
told that one of the most important principles to be kept in view in any measures
for the future government of the Canadas was "the establishment of a system
of local government by representative bodies freely elected in the various cities
and rural districts." "That after a full investigation of every other plan which
has been suggested, Her Majesty's Government have not been able to discover
in any but this the reasonable hope of a satisfactory settlement." " That attach-
ing minor importance to the details," " they cannot depart from these principles."

Accordingly, in pursuance of the duty assigned to me, and having obtained
the assent of the legislators of the two provinces to the terms of the union as
they affected each in its relation to the other, or to the Crown, I transmitted such
a plan for local government as, whilst it entirely established the principle for
which Her Majesty's Government contended, and the adoption of which they
and I deemed indispensable, altogether removed the defects of the scheme of
last year, and was generally acceptable to the people. This plan received the
cordial approbation of Her Majesty's Government. Your Lordship did not indeed
deem it expedient to introduce to Parliament the clauses for carrying out the
provisions for the system which I transmitted to you, but you did more, for you
called upon Parliament to enable me to provide all the necessary machinery
myself, subject to the leading principles which I had recommended.

Under such circumstances I should have been far less surprised to find the
Union Bill abandoned altogether by the Government, than this most essential
part of it withdrawn. I should certainly have infinitely preferred that the Bill
should have been deferred, rather than deprived of what rendered it safe, or
gave a fair chance of its being advantageous.

For if, before my better acquaintance with these colonies, the information
which I could acquire from the reports of others and from general reasoning,
had satisfied me of the necessity, to use the words of Lord Durham, "of making
the establishment of good municipal institutions for the whole country a part
of the colonial constitution;" the opportunity I have now had of studying the
state of the British North American provinces-of observing the social condition
of the people, and the working of the constitutions under which they have been
governed-has convinced me that the cause of nearly all the difficulty in the
government of every one of them, is to be found in the absence of any well
organized system of local government.

Owing to this, duties the most unfit to be discharged by the general legislature
are thrown upon it; powers equally dangerous to the subject and to the Crown
are assumed by the Assembly. The people receive no training in those habits
of self-government which are indispensable to enable them rightly to exercise
the power of choosing representatives in Parliament. No field is open for the
gratification of ambition in a narrow circle, and no opportunity given for testing
the talents or integrity of those who are candidates for popular favour. The
people acquire no habits-of self-dependence for the attainment of their own local

CONSTITUTIONAL DOCUMENTS OF CANADA446 [1791-



1840] CONSTITUTIONAL DOCUMENTS OF CANADA 447
objects. Whatever uneasiness they may feel-whatever little improvement in
their respective neighbourhoods may appear to be neglected, affords grounds
for complaint against the executive. All is charged directly upon the Govera-
ment, and-a host of discontented spirits are ever ready to excite these feelings.
On the other hand while the Government is thus broughit directly in contact
with the people, it has neither any officer in its own confidence in the different
parts of these extended provinces from whom it can seek information, nor is
there any recognized body enjoying the public confidence with whom it can com-
inunicate, either to determine what are the real wants and wishes of the locality,
or through whom it may afford explanation.

Hence the readiness with which a demand for organic changes in the constitu-
tion has been received by the people.

Upon every consideration, therefore, I am of opinion that it was our duty
to seize the first opportunity of supplying, through the Imperial Legislature,
this capital omission in the constitution of these colonies, by the establishment
of a good system of local government; and although the Act would, in fact,
only have extended to the Canadas, I entertain no doubt that with such an
authority before them, similar provisions would have been adopted by the
legislatures in Nova Scotia and New Brunswick, where the defect is no less
glaring.

But it may be said, why not trust to the provincial legislatures for the establish-
ment of such institutions if they are needed ?

Lord Durham has give the reply which certainly appeared last year conclusive
to ler Majesty's Government, and the correctness of which I can now confirm-
" That it is vain to expect that such a sacrifice of power will be voluntarily made
by a representative body;" and to this I may also add, that although, after a
considerable time and much excitement, the people rnight compel their repre-
sentatives to establish such a system, it is so easy to mislead them by representa-
tions against taxation; although no more is in fact intended than to give the
power of taxation by themselves for their own local objects: and the argument
in favour of its being the duly of the Government to find money for all their
wants, is so specious and popular, that it would probably be some time before
the people exerted themselves strenuously for this purpose; and when they did,
I greatly doubt whether it would be possible to obtain those checks against abuse
without which the system would fail; and which it was my object to introduce
in the manner submitted by me to Her Majesty's Government and approved by
them.

With reference, therefore, to the future interests of all Her Majesty's North
American possessions, I deeply deplore the determination which has been taken;
whilst with regard to the immediate and practical matter before me-namely,
the government of the two Canadas under the Union Act, I confess that I am
almost at a loss to conceive how it is proposed that it should be conducted.

Under the provisions of the Union Act, not only -will the general affairs of
a country, 1,200 miles long, be placed under the direction of one executive
authority, thus distant from places where it may be called upon to act; but the
local concerns of every district, and even village, through that vast extent of
territory must be more or less under its superintendence, and that too in matters
of which it can know little or nothing. The provision by -which the initiative of
all money votes is confined to the Governor, is a rost valuable and important
change in the constitution of these provinces; but it places a responsibility on
the executive which can only be exercised under a system which relieves the public
funds from demands for every little paltry expenditure, and confines their appli-
cation to matters of general utility. As the Act now stands, the executive
government will be called up'.n to propose every grant of £5 or £10 for a road
or a bridge 600 or 700 miles from the seat of government; of the merits of which
it can know nothing, and of which it can learn nothing, except through representa-
tions which it has no opportunity of testing. If it acts, therefore, it will probably
act wrong; if it does not, it is at once exposed to the reproach of having neglected
the interest of the locality which it was bound to consider and advance. Whilst
these duties are imposed upon it, too, no means whatever are afforded by which
it can acquire information, or exercise the slightest control. In Upper Canada
it is true that there is some machinery in the different districts now established
by law, which -will prevent the executive from being wholly powerless. There
is an organization in each district of sheriffs, grand juries, etc. and the magistrates



448 CONSTITUTIONAL DOCUMENTS OF CANADA [1791-
possess under the provincial laws certain powers which, although defective, still
afford the means of going on. But in Lower Canada this is entirely wanting; and
the division there for judicial purposes is of a character which affords no assistance
wvhatever with respect to the rural districts of the province. The hand of the
Government is entirely unknown and unfelt throughout them. If I had to seek
for information from any place from 10 to 150 miles from Quebec or Montreal,
I possess no means whatever of obtaining it, except from the authorities called
into existence by the rebellion, and for whose permanency there is no security
whatever. If the executive seeks to know the opinion of the people with regard
to any improvement, there is no one to whom application can be made. In a word,
every country district throughout the whole of the vast province of Lower
Canada, is as completely cut ofT fron any connection with the executive, as if
it were on the other side of the Atlantic, and under a different form of govern-
ment.

I certainly was impressed with tle opinion that the existence of this state of
things must be fully known to Hier Majesty's government, and tiat after the
deliberate judgment that lad been arrived at last year, and Vie instructions I had
received, it was, therefore, unnecessary for me to have repeated any statement,
or have furnished any fresh argument in support of the principle of local govern-
ment.

It remains for me, however, now only to consider the course which I can
pursue under the determination which lias been arrived at.

Entertaining so strongly as L do the conviction that the principal advantages
intended by the Union Act are defeated by the omission of this part of the
scheme, I confess that I should strongly incline to defer acting upon the powers
conferred by it, and proclaiming the Union at all, until Parliament had again
had an opportunity of reconsidering these clauses. But I must acknowledge that
the delay which would thus arise, and the reopening the Canada question in
England, where unfortunately, all that relates to this country is so little under-
stood, would be probably attended with greater evils, and I cannot, therefore,
take on myself the responsibility of recommending that course.

But failing this, it would be far more grateful to me, with the opinions I hold
on this subject, that 1Her Majesty's Government should confide the attempt to
work out this new measure to other hands than mine, and nothing but the
anxiety which I feel to discharge my duty to the Queen to the last, and the deep
interest which I now take in what concerns these provinces, would lead me to
attempt the task under circumstances which I consider almost hopeless.

I am willing, however, if required, to yield to that consideration, and, above
all, to the feelings of the people here, of whose confidence I have lately received
so many and such flattering proofs, and I shall endeavour to work out the Act
as it stands, by such means as I possess.

For Upper Canada it is out of my power to make any provision. In Lower
Canada, however, I shalh, with the assistance of the Special Council, provide
such a systern as may supply a part at least of what was intended to be given
under the provisions of the Bill; at all events to the extent which is necessary
to carry out fully the different ordinances of that body which have already
passed, and provide for some local organization for the wants of the country
districts. The Council will, under any circumstances, meet the middle of next
month, to complete its labours preparatory to the Union; and I shall then
propose to them measures to this effect.

I shall then be able to proclaim the Union at the earliest period at which,
looking to the time when the elections could be held, and to the financial concerns
of both provinces, it would be possible, namely at the beginning of January.
The elections will take place as soon afterwards as they conveniently can, and
when the united Parliament meets, I shall propose to them, on the part of the
Government, to adopt for the whole province a system of local government
which. will already have been in operation here, with such additions as may
appear necessary'.

See No. CXXV
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CXXIII

RUSSELL TO SYDENHAM

[Trans.: Imperial Blue Books relaling Io Canada, 1841-3, vol. xiv.]
Downing Street,

251h October, 1840.
My Lord,

I have received your Lordship's Despatch, No. 160, of the 16th September,
pointing out the injurious consequences which you anticipate from the departure
in the Act for the reunion of Canada from the Bill which you had proposed, and
more particularly from the omission of legislative provision for local government.

Partaking as I do in the general opinions which you have expressed on this
subject, I nevertheless could not supply the want of Canadian authority for the
municipal clauses, which induced Sir R. Peel and Lord Stanley, friendly as they
were [o the Bill, to support their omission. I may also observe that Mr. Gillespie
and others in this country well acquainted with Canada, concurred in the objec-
tions made to those clauses in the House of Commons.

The benefit of municipal government being so great, it is diflicult to conceive
tiat the legislature of the United Province can long resist the introduction of
a systemn so useful to the interests, and so directly tending to increase the power
of the people, when recommended warmly and repeatedly by the executive of
the province and supported by the Crown.

I have, etc.,
(Signed) J. RUsSELL.

CXXIV

SYDENHAM TO A FRIEND

[Trans.: Scrope, op. cit.]
1840 (?)

No man in his senses would think for a moment of the Union without its being
accompanied by some sort of Local Government, in which the people may control
their own officers, and the executive at the same time obtain some influence in
the country districts.

Without a breakwater of this kind between the Central Government and the
people, Government with an Assembly is impossible in Lower Canada, and most
difficult in Upper Canada; and it is absurd to expect that any good system can or
will be established by the Provincial Legislature, even if time admitted of its
being proposed to them. No colonial legislature will ever divest itself of the great
power it now possesses of parcelling out sums of money for every petty local
job; and although by the Union Bill the initiative of money votes will be confined
to the Government, this provision will become null, because the moment that the
executive is called upon to provide for all these local expenses, with the details
of which it cannot be acquainted, it must renounce the task, and leave it in the
hands of the members themselves. A distinct principle must be laid down, that
all purely local expenses be borne by the localities themselves, settled and voted
by them, and that only great works be paid for out of the provincial funds.

Nor is it only with reference to the Canadas that it was all-important for
Parliament itself to have laid down the principle and details of Local Govern-
ment. Since I have been in these Provinces, I have become more and more
satisfied that the capital cause of the misgovernment of them is to be found in
the absence of Local Government, and the consequent exercise by the Assembly
of powers wholly inappropriate to its functions. Members are everywhere chosen
only with reference to the extent of job for their particular district which they
can carry. Whoever happens to lead a party in the House, of twelve or fourteen
members, may at once obtain a majority for his political views by jobbing with
other members for votes upon them, or, by rejecting their jobs as the penalty
of refusal, oust them from their seats. This, indeed, is admitted by the best men
of all parties, and especially of the popular side. But it is equally admitted that
they cannot of themselves change the system. In both Nova Scotia and New
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Brunswick I was told that if Parliarnent laid down a system of Local Govern-
ment for Canada, then it was likely that in these provinces too the Asseimbly
would adopt it; but, without that, it would be impossible to get it done. So, by
this step, if Lord John has really been forced to take it, not only has all chance of
the Union Bill working well been destroyed, but also the hope of a change of
system throughout all the Provinces. Last year, if you remember, we made it
a sine qua non to the Union; indeed, our scheme was altogether based on it. The
establishment of Municipal Government by Act of Parliament is as much a part
of the intended scheme of Government for the Canadas as the union of the two
Legislatures, and the more important of the two. All chance of good Govern-
ment, in Lower Canada especially, depends on its immediate adoption.
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Loixo JOHN RUSSELL was not prepared to accept in its entirety Lord
Durh'am's proposal for full responsible government, but in his instruc-
tions to Sydenham, he at lcast showed a new path to the British
government (see No. CXI). Sydenham's plan of being his own first
iinister and of calling to the service of the government the best men
witliout forming what we know technically as a cabinet was well suited
for a time of stress. The recent rebellions had left memories out of all
proportion to their importance. The French Canadians were full of
inelarcholy suspicion and feared that Durham's suggestion for their
absorption might be attempted. Sydenham's successor, Sir Charles
Hagot, went further, and liberal selections have been made from the
documents to illustrate his experiment (Nos. CXXVIII-CXLI). Sir
Charles Metcalfe who followed had little belief in the possibility of
establishing full responsible government (see No. CXLII), and under
himçi the old sore was reopened. Fortunately, Sir Robert Peel's
ministry fell at another difflicult moment in Canadian history, and
Lord .John Russell came into power with Earl Grey as secretary of state
for the colonial department. Almost at once the new government
decided to grant full responsible government, and the principle was laid
down by Earl Grey himself: 'This country has no interest whatever in
exercising any greater influence on the internal affairs of the colonies
thari is indispensable either for the purpose of preventing any one
colony from adopting measures injurious to another or to the empire at
large.'"

IL has been impossible to give examples of documents which would
illustrate in full the development of responsible government in the
imaritime provinces. Joseph Howe's letters (Nos. CVI-CIX) prepared
the way. Lord Falkland's failure in Nova Scotia to imitate Syden-
lia m's policy accelerated the development, and to his successor, Sir
Johin Harvey, were sent dispatches in which the principles of full
responsible government were laid down (Nos. CXLIII, CXLIV).
Nova Scotia and New Brunswick passed through a comparatively
uneventful history to their full self-government.2

In Canada, however, there were after the act of union eight years of
experimenting, and it was not till the arrival of Lord Elgin as gover-
nor-general that Canada had a system of cabinet government in full
working order. Elgin received similar instructions to those given to
Sir John Harvey. With these as a working scheme lie faced immediate
issues and with him responsible government triumphed. His corres-
pondence (Nos. CXLV-CLV) illustrates his purpose and throws light on
the diffliculties which he encountered. Earl Grey summed up his rule in
Canada: 'In conformity with the principles laid down, it was Lord
Elgin's first object in assuming the government of the province to
withdraw from the position of depending for support on one party into
which Lord Metcalfe had, by unfortunate circumstances, been brought.
He was to act generally on the advice of his executive council and to
reccive as members of that body those persons who might be pointed
out to him as entitled to be so by their possessing the confidence of the

Earl Grey, The Colonial Policy of Lord John Russell, vol. i. p. 17 (2 vols., London, 1853).
Sce Martin, C., Empire and Comrnonwealth, pp. 148-226 (Oxford, 1929).



454 CONSTITUTIONAL DOCUMENTS OF CANADA [1841-1867

assembly. But he was careful to avoid identifying himself with the
party from the ranks of which the actual council was drawn, and to
make it generally understood that, if public opinion required it, lie was
equally ready to accept their opponents as his advisers, uninfluenced by
any personal preferences or objections.'' New difficulties, however,
continued to arise in the workings of the Canadian constitution which
led to and hastened federation.

Cabinet government as understood in Great Britain and as set up in
Canada by Lord Elgin implies government by party. Two strong
parties are its usual and best guarantee for success. In Canada the
number of parties was legion-Upper-Canadian reformers, Upper-
Canadian conservatives, French-Canadian radicals, French-Canadian
conservatives, with a sinall but efficient group that carried on the
extreme tory traditions of Upper Canada. It was impossible to combine
parties of the same name, for common names did not imply a common
political platform. Coalition government was the result with all the
weaknesses to which such a form of government is heir. Then the
religious and racial difficulties did not tend to disappear under
the influence of parliamentary and election oratory. The issues at
stake too were often only local, in which Upper Canadian and Lower
Canadian had no common interest. These difficulties led to serious
consequences. We find two premiers, one French, one English.
Before long it became almost a constitutional convention that a
ministry must command a majority in English-speaking as well as in
French-speaking Canada. The whole scheme of government was
vitiated by anomalies, and ministries quickly followed one another to
defeat. Then came the party cry of 'representation by population',
which threatened to overthrow the pact of the act of union. The civil
war in the United States and the 'Trent affair' helped to bring into
relief the weakness of government in Canada, and finally the Canadian
government fell back on the untried scheme suggested in. Lord Dur-
ham's Report- a federation of British North America.

Large extracts have been made froni the confederation debates
in the Canadian parliament (No. CLXXI), and the various prelini-
nary agreements and resolutions before the passing of the British
North America Act have been printed in full (Nos. CLXI-CLXIV;
CLXVII-CLXIX; CLXXII). These extracts illustrate as far as
space would allow every point of view. The history can be followed
in Pope, Confederation Documents (Toronto, 1895), and Meinoirs of Sir
John Macdonald (2 vols., 1894); J. H. Gray, Confederation of Canada
(Toronto, 1872); R. G. Trotter, Canadian Federation (London, 1924);
A. G. Doughty, 'Notes on the Quebec Conference, 1864', Canadian
Historical Review, i, pp. 26 fi.).

1 Earl Grey, op. cit., p. 213.
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SYDENHAM'S SPEECH TO THE CANADIAN PARLIAMENT

[Trans.: Imperial Blue Books relaling Io Canada, 1841-3, vol. xiv.]

151h June, 1841.
Honourable Gentlemen of the Legislative Council, and Gentlemen of the House

of Assembly.
I have deened it right to assemble you at the earliest period which the cir-

curnstances of the Province and the duties imposed upon me by the Imperial Act
for the Union of the Canadas, under which this Legislature is constituted, have
admitted; and it is with sincere satisfaction that I now meet you to deliberate
on the great and important interests committed to our charge.

A subject of Her Majesty, an inhabitant of this Province,' has been forcibly
detained in the neighbouring States charged with a pretended crime. No time
was lost by the Executive of this Province in remonstrating against this proceed-
ing, and provision was made for insuring to the individual the means of defence
pending the further action of her Majesty's Government. The Queen's Repre-
sentative at Washington has since been instructed to demand his release. Of
the result of that demand I am not yet apprised, but I have the Queen's com-
mands to assure her faithful subjects in Canada of her Majesty's fixed determina-
Lion to protect them with the whole weight of her power.

Arrangements were completed during the course of last summer by which,
under the directions of the Treasury, the rates of Postage between all parts of
this Colony and the United Kingdom were greatly reduced; and a more speedy
and regular conveyance of letters between different parts of this Province has
since been established by arrangements made by the Deputy Postmaster-General
under my directions. A commission has been appointed by me to inquire into
and report upon the Post-office system of British North America, and I con-
fidently anticipate that the result of its labours will be the establishment of a
plan securing improvements in the internal communication by post within the
Colony equal to those which we have already obtained in the communication with
the mother-country. 2

Many subjects of deep importance to the future welfare of the Province demand
your early attention, upon some of which I have directed bills to be prepared,
which will be submitted for your consideration.

Amongst them, first in importance at the present juncture of affairs is the
adoption of measures for developing the resources of the Province by well-
considered and extensive public works. The rapid settlement of the country-
the value of every man's property within it-the advancement of his future
fortunes are deeply affected by this question. The improvernent of the Naviga-
tion from the shores of Lake Erie and Lake Huron to the Ocean-the establish-
ment of new internal communications in the inland districts are works requiring
a great outlay, but- promising commensurate returns. To undertake them suc-
cessfully large funds will undoubtedly be required, and the financial condition
of the Province, as it stands at present, would seem to forbid the attempt. But
I have the satisfaction of informing you that I have received authority from
H-er Majesty's government to state that they are prepared to call upon the
Imperial Parliament to afford their assistance towards these important under-
takings. In the full belief that peace and tranquillity will be happily re-established
in this province, under the constitution settled by Parliament, and that nothing
but a relief from its most pressing difficulties is wanting to its rapid advancement
to prosperity, they will propose to Parliament, by affording the guarantee of
the Imperial Treasury for a loan to the extent of no less than a million and a
lialf sterling, to aid the Province, for the double purpose of diminishing the
pressure of the interest on the public debt, and of enabling it to proceed with those
great public undertakings whose progress during the last few years has been
arrested by the financial difficulties. I shall direct a measure to be submitted to

I See Serope, op. cit., pp. 224 If.
2 Smith, I istory of the Post Office in British North America, pp. 212 if.
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you embracing a plan for this purpose, and I shall lay before you, for your
information and that of the people of Canada, extracts from the despatches
which convey to me this most gratifying assurance.

In immediate connexion with the outlay of capital upon public works is the
subject of emigration and the disposal and settlement of the public lands. There
exist within this Province no means so certain of producing a healthy flow of
immigration from the mother-country, and of ultimately establishing the im-
migrant as a settler and proprietor within the Colony, as the power of affording
sure employment for his labour on his first arrival. The assistance of Parliament
for the public works which may be undertaken here, will in great measure'
provide for this; but with a view further to aid immigration, I am authorized
to declare to you that Her Majesty's government are prepared to assist in
facilitating the passage of the immigrant from the port at which he is landed to
the place where his labour may be made available, and that a vote of money
for this purpose will be proposed to the Imperial Parliament. The conditions
which Her Majesty's government attach to this measure will be submitted to
you at the same time that I shall draw your attention to a scheme for the settle-
ment and disposal of the public funds.

It appears highly desirable that the principle of local self-government, which
already prevails to some extent throughout that part of the Province which was
formerly Upper Canada, should receive a more extended application there, and
that the people should exercise a greater degree of power over their own local
affairs. I have directed a measure upon this subject to be submitted to you, and
I solicit your earnest attention to the establishment of such a form of local
government for those districts of the Province which are unprovided with it,
,as may ensure satisfaction to the people whilst it preserves inviolate the preroga-
tive of the Crown, and maintains the administration of justice pure from party
and popular excitement.

A due provision for the education of the people is one of the first duties of
the State, and in this Province, especially, the want of it is grievously felt. The
establishment of an efficient system by which the blessings of instruction may
be placed within the reach of all is a work of difficulty; but its overwhelming
importance demands that it should be undertaken. I recommend the considera-
tion of that subject to your best attention, and I shall be most anxious to afford
you in your labours all the co-operation in my power. If it should be found
impossible so to reconcile conflicting opinions as to obtain a measure which may
meet the approbation of all, I trust that at least steps may be taken by which
an advance to a more perfect system may be made, and the difficulty under
which the people of this Province now labour may be greatly diminished, subject
to such improvements hereafter as time and experience may point out.
Gentlemen of the House of Assembly,

The financial accounts of the Province will be immediately laid before you,
and I shall direct the estimates for the public service to be submitted to you with
the least possible delay. I rely upon your co-operation in the financial measures
which it will be my duty to propose to you for taking advantage of the assistance
which her Majesty's Government propose to afford, and for carrying into effect
the public improvements which are deemed most desirable. I shall earnestly
endeavour that whatever you may appropriate for this latter purpose shall be
economically employed and rendered effective.
Honourable Gentlemen and Gentlemen,

In your wisdom and prudence I confide for the regulation of the different
important matters which must necessarily come before you. Canada, united
under a constitution which the Imperial Legislature has framed with an earnest
desire for the welfare of this portion of the British Empire, cannot fail to prosper
under prudent and sage counsels. The generous aid which I have already
announced to you, the determination which I am also empowered to state upon
the part of the ,Government to devote annually a large sum for the military
defences of the Province-the flxed and settled determination which I have the
Queen's commands to declare that her North American possessions shall be
maintained at all hazards as part of Her Empire, are pledges of the sincerity
with which the mother-country desires to promote the prosperity of Canada,
and to assist in the well-working of the new institutions which it has established.
The eyes of England are anxiously fixed upon the result of this great experiment.
Should it succeed, the aid of Parliament in your undertakings, the confidence of
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British capitalists in the credit you may require from them, the security which
British people will feel in seeking your shores, and establishing themselves upon
your fertile soil, may carry improvement to an unexampled height. The rapid
advance of trade and of immigration within the last eighteen months, afford
ample evidence of the effects of tranquillity in restoring confidence and pro-
moting prosperity. May no dissensions mar the flattering prospect which is
open before us. May your efforts be steadily directed to the great practical
improvements of which the Province stands so much in need, and under the
blessing of that Providence which lias hitherto preserved this portion of the
British dominions, may your counsels be so guided as to ensure to the Queen
attached and loyal subjects, and to United Canada a prosperous and contented
people.

CXXVI

SYDENHAM TO HIS BROTHER

[Trans.: Scrope, op. cil.]
281h August, 1841.

My last feat has been to carry the Municipal District Bill for Upper Canada,
word for word after my own ordinance for the Lower Province; thereby not
only giving the complement to the Union (for you know I always declared that
without such institutions the Union could not work), but setting up my own
particular legislation by the sanction of the United Parliament. The bill has
passed both Houses, and I proceed to-day in state to give it the royal assent, in
order to make perfectly sure of its being law, even if I were to quit this world
the day after. But the trouble I have had to do this has completely justified
all rny anticipations of the next to impossibility of our getting such a measure
through a Provincial Assembly, and the utter hopelessness of the effort, but for
the course which I followed of dictating it, whilst I was dictator, for one part
of the province first. One party hated the measure because it was to give power
to the people; another because it placed that power under wholesome control
by the Crown; a third because it deprived the members of the Assembly of all
tieir past power of jobbing. But I beat them all three, to the utter astonishment
of the spectators; and at last carried my work, the Bill, the whole Bill, and
nothing but the Bill, by a majority of forty-two to twenty-nine, or more than
one third. I have now accomplished all I set much value on; for whether the
rest be donenow or some sessions hence, matters little. The five great works
I aimed at have been got through-the establishment of a board of works with
ample powers; the admission of aliens; a new system of county courts; the
regulation of the public lands ceded by the Crown under the Union Act; and
lastly, this District Council Bill.

CXXVII

IiESOLUTIONS OF THE LEGISLATIVE ASSEMBLY OF CANADA, 1841'

[Trans.: Journals of the Assembly of Canada, 1841, pp. 480 ff.]

I. Robert Baldwin's Proposals.
1. That the most important as well as the most undoubted of the political

rights of the people of this Province is that of having a Provincial Parliament
for the protection of their liberties, for the exercise of their constitutional
influence over the Executive Departments of their Government and for legis-
lation upon all matters which do not, on the grounds of absolute necessity,
constitutionally belong to the jurisdiction of the Imperial Parliament, as the
paramount authority of the Empire.

2. That the head of the Provincial Executive Government of the Province
being within the limits of his Government, the representative of the Sovereign,
is not constitutionally responsible to any other than the authorities of the
Empire.

3. That the representative of the Sovereign for the proper conduct and efficient

I These resolutions were proposed by Robert Baldwin on September 3, 1841. Harrison's amend-
ments, which were carried, are generally assigned to Sydenham's own pen.
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disposal of the public business is necessarily obliged to make ue of the advice
and assistance of subordinate officers in the administration of his Government.

4. That in order to preserve that harmony between the different branches of
the Provincial Parliament which is essential to the happy conduct of public
affairs the principal of such subordinate officers, advisers of the representative
of the Sovereign, and constituting as such the Provincial administration under
him as the head of the Provincial Government, ought always to be men possessed
of the public confidence, whose opinions and policy harmonizing with those of
the representatives of the people, would afford a guarantee that the well under-
stood wishes and interests of the people, which Our Gracious Sovereign has
declared shall be the rule of the Provincial Government,' will at al times be
faithfully represented to the head of that Government, and through him to the
Sovereign and Imperial Parliament.

5. That as it is practically always optional with such advisers to continue in
or retire from office at pleasure, this House lias the constitutional right of holding
such advisers politically responsible for every act of the Provincial Government
of a local character, sanctioned by such Government while such advisers continue
in office.

6. That for the like reason this House has the constitutional right of holding
such advisers in like manner responsible for using, while they continue in office,
their best exertions to procure from the Imperial authorities the exercise of their
right of dealing with such matters affecting the interests of the Province as
constitutionally belong to those authorities, in the manner most consistent with
the well understood wishes and interests of the people of this Province.

II. S. B. Harrison's Amendments to Baldwin's Proposals.
1. That the most important, as well as the most undoubted, of the political

rights of the people of this Province is that of having a Provincial Parliament
for the protection of their liberties, for the exercise of a constitutional influence
over the Executive Departments of their Government, and for legislation upon
ail matters of internal Government.

2. That the head of the executive Government of the Province, being within
the limits of his Government the representative of the Sovereign, is responsible
to the Imperial authority alone; but that, nevertheless, the management of our
local affairs can only be conducted by him, by and with the assistance, counsel
and information, of subordinate officers in the Province.

3. That in order to preserve between the different branches of the Provincial
Parliament that harmony which is essential to the peace, welfare and good
Government of the Province, the chief advisers of the representative of the
Sovereign, constituting a Provincial administration under him, ought to be men
possessed of the confidence of the representatives of the people, thus affording
a guarantee that the well understood wishes and interests of the people, which
our Gracious Sovereign has declared shall be the rule of the Provincial Govern-
ment, will, on all occasions, be faithfully represented and advocated.

4. That the people of this Province have, moreover, a right to expect from such
Provincial Administration, the exertion of their best endeavours that the Imperial
authority, within its constitutional limits, shall be exercised in the manner Most
consistent with their well understood wishes and interests.

CXXVIII

STANLEY'S INSTRUCTIONS TO BAGOT, OCTOBER 8, 18412

[Trans.: Bagol Papers (Canadian Archives).]
Downing Street
8th October 1841.

Sir,
I am well assured that it must be unnecessary for me to impress upon you

the magnitude and importance of the interests, which Her Majesty lias been
pleased to entrust to your charge, in appointing you to the high office of Governor
General of British North America.

'Seo No. CXI.
* For a study of Bagot's government, see Kennedy, The Constitution of Canada, (Oxford, 1923);

Morison, J. L., Sir Charles Bagot: An Incident in Canadian Parliamentary llistory (Kingston, 1912);
Glazebrook, G. de T., Sir Charles Bagot in Canada (Oxford, 1929); Martin, Chester, Empire arud Cormnorn-
wealth (Oxford, 1929).
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The duties of administering a Government so extensive, at ail times sufficiently

arduous, are peculiarly so at the present juncture, when, in addition to difficulties
arisinrg out of the State of the Frontier, and the unsettled condition of our rela-
tions with the United States of America, a great change has recently been wrought,
and a great experiment is actually in progress, affecting the Constitution and
internal arrangements of the great Province over which you are called upon
more immediately to preside. Upon your firmness, judgment, moderation, and
terper, will depend, in a great measure, the success of that experiment of which
the failure could not but lead to consequences the most disastrous, while its
favoura ble and harmonious working may be expected to have the effect of rapidly
ieveloping the vast resources of British North America,-of strengthening the
feelings of loyalty to the Crown, & attachment to British Connection, which,
i am persuaded, actuate the vast majority of the People of Canada, and of keeping

for rnany years to come, a free, a happy, and an improving People in close con-
nlection with and cheerful dependence upon the British Empire. In discharging
vour important duties, the Queen commands me to assure you that Her Majesty
will, on ail occasions, be prepared to place the most favourable construction upon
te course which, in the exercise of your judgment, you may feel called upon to

pirsue; and while I invite on your part the most unreserved communication of
vour views and opinions upon every question which may arise, I assure you that
vou nay rely upon the most cordial support, which it may be in my power to
vive, consistent with my public duty, to your measures and your authority.

I need not point out to you that in assuming the Government of Canada, you
aîre placed in circumstances very different from any of your Predecessors. You
are about to administer the affairs of a Province, legislatively united after a
separa Lion of fifty years, during which it was impossible but that separate
interests, arising out of local situation, dilTerent origin, and other causes to which
I will not advert, must necessarily have sprung up, and engendered rivalries
antd jealousies, which have been most unhappily aggravated by events of late
years, and which it will be your first and chief duty, by every means in your
power, to allay and to extinguish.

You cannot too early, and too distinctly give it to be understood that you
enter the Province with the determination to know no distinctions of National
origin, or Religious Creed; to consult, in your Legislative capacity, the happiness,
and (so far as may be consistent with your duty to your Sovereign and your
responsibility to her Constitutional advisers) the wishes of the mass of the Corn-
riurity; and, in your Executive capacity, to administer the Laws firmly,
moderately, and impartially. You will invite to aid you, in your labors for the
welfare of the Province, all Classes of the Inhabitants; you will consider it your
bounden duty to be accessible to the representations, and prepared to listen to
the complaints, or the statements of the views of ail; and the only Passports
to your favor will be, Loyalty to The Queen, attachment to British connection,
& an efficient & faithful discharge of Public Duty.

You will give every encouragement in your power to the extension, within
Lte Province, of Religious Education, and of secular Instruction, and you will
not fail to bear in mind, that the habits & opinions of the People of Canada are,
in the main, averse from the absolute predominance of any single Church; and
thtat, while the Churches of England & of Scotland are by Law established &
endowed, and must be steadily upheld and anxiously cherished, the Churcli of
Rorne also, to which a large portion of the Population belongs, is recognized by
the Law, and secured in the enjoyment of Rights, which you will be bound to
protect, and that the co-operation of Wesleyan Methodists and Protestant Dis-
senters is not to be refused, or discouraged by the Executive.

In Civil matters, it must be your policy to seek to withdraw the Legislature,
and the Population generally, from the discussion of abstract & theoretical
questions, by which the Government of Canada, in former times, has been too
often and too seriously embarrassed, to the calm & dispassionate consideration
of practical measures for the improvement and advancement of the internai
prosperity of the Province. In maturing measures of this description, you will
erdeavour to avail yourself of the advice & services of the ablest Men, without
reference to distinction of local party, which, upon every occasion, you will do
your utmost to discourage; and, in framing them for the consideration of the
Provincial Legislature, you will endeavour to present them in the form in which
they are most i ikely to be favourably received by the House of Assembly.
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I do not, of course, intend to institute a precise analogy between the functions

of that House, & those of the House of Commons; but I should strongly impress
upon you my opinion, that, in matters purely Domestic, or where you are not
bound, either by absolute Instructions, or by a sense of the paramount duty
which you owe to Imperial interests, it would be matter of great regret, that
measures should be repeatedly & deliberately affirmed by large Majorities of the
Assembly, & subsequently rejected by the Legislative Council. Your efforts
will, on all occasions, be directed to promoting & maintaining harmonious action
between the two Branches of the Legislature. Questions may undoubtedly arise,
on which you may feel it absolutely inconsistent with your duty to sanction
measures approved by one, or even by both Houses, but I would hope that
they may be of very rare occurrence; and that, when they arise, you may be
enabled, tenperately and firmly, to reconcile the performance of your duty, upon
your responsibility to the Crown, with that respect which, I am sure, you will
be, on all occasions, desirous of showing to the expressed wishes of the Repre-
sentatives of the People.

And, in this respect, the difficulties of your position will, I trust, have been
materially diminished by the provisions of the Act of Union, which have removed
from discussion many of the questions, which were formerly sources of embar-
rassment & misunderstanding. Such, for example, are the Settlement of the
Civil List,-the Surrender of the Crown Revenues,-the appropriation of the
Clergy Reserves,-and the important provision, which, following the analogy
of the British Parliament, prohibits the House of Assembly from entertaining
any Money Vote, except upon the recommendation, offlcially signified, of the
Crown.

Subsidiary to, and closely connected with the last provision, is a subject which
was, I think wisely, left by Parliament for the consideration of the Provincial
Legislature,-the Establishment of local Bodies, with a limited power of Taxation
for local purposes, formerly defrayed out of the general Revenues of the Province.
An Ordinance was passed for this purpose by Lord Sydenham for the Lower
Province, which has since been extended, by an Act of the United Legislature,
over the whole of Canada. You will carefully watch the progress & the result
of this important change. Alterations in the details of the measure may be
proved by experience to be necessary, and you will, in that case, give your
Assent to any well-considered modifications, which the Legislature may deem
likely to tend to its more successful working, but you will discourage any attempt
at hasty legislation on a subject, which peculiarly requires the test of time &
experience.

I have the honour to be, Sir,
Your most obedient,

Humble Servant,
STANLEY.

CXXIX

BAGOT TO STANLEY, FEBRUARY 23, 1842

[Trans.: Bagot Papers (Canadian Archives).]
Confidential
The Lord Stanley Kingston

23rd Feby. 1842
My Lord,

As six weeks have now elapsed since my assumption of the Government of
this Province, your Lordship will naturally expect from me a statement of my
opinion as to the general aspect of its affairs and the probability of a tranquil
and prosperous administration of its Government. I have hitherto abstained
from writing on the subject from an unwillingness to risk misleading your Lord-
ship by views formed on insufficient grounds-and if on many points I am still
unable to speak with confidence, your Lordship will, I trust, excuse it in con-
sideration of the short time yet allowed me for observation.

In my despatch of the 12th Ulto. No. 1, I informed your Lordship that I found
the Province in a state of perfect tranquillity. I am happy to say that this tran-
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(Iillity has continued, and every day confirms my belief-that from internal
disaffection or disloyalty we have at present scarcely anything to fear. You will
observe that the Addresses which I have transmitted to the Colonial office
from time to time, include every district and almost every considerable place in
Western Canada-that in almost all, sentiments of Loyalty to the Queen and
attachment to the Mother Country are strongly expressed, and that a very con-
siderable number contain an approbation of, and concurrence in, the policy
which in obedience to the Queen's commands I have announced my intention
to pursue-namely to administer this Govt. with impartiality and justice and
without regard to distinctions of natural origin or religious creed.

From the Lower Province but few Addresses have been received. The practice
or presenting Addresses to a new Governor never prevailed among the French
Canadians to the same extent as in Western Canada, and late events have
naturally rendered the practice still more infrequent. The Address from Quebec
may nevertheless be appealed to as evincing decided improvement in public
sentiment in that part of Canada, and as a first step towards an obliteration of
the barrier which has so long divided.English and French races.

I do not of course intend to represent that discontent and disunion have
ceased to exist, or that all parties have shown the same laudable spirit of oblivion
of past differences. The parties into which men have been divided in this
Province have for many years been too distinctly marked-and their passions
during the struggle have been far too strongly excited-to admit of such a resuit
ut this early period. But I hope and believe that there is a disposition to discuss
politics in future more on public and less on personal grounds-and to cease from
the agitations of theoretical principles which, leading to no practical results,
were intended only as the Watchword and Shibboleth of a party.

It appears to me that the error of previous governments in Canada, lias been
the narrowness of the foundations on which they have been based. The political
Parties which exist in this Country, resemble but in a very small degree those
two great parties which during the last century and a half have governed the
destinies of Great Britain. Vhile each of those parties, while combining various
shades of political opinions, are yet united in a compact body under an acknow-
le(ged leader, and while the followers of each are prepared in their Parliamentary
career to merge minor differences for the sake of uniformity on cardinal principles,
there is here no party comprising a majority of the Representative Body-there
are no Leaders who can reckon on the support of more than few f ollowers, and
there is no appreciation of the necessity of concert and co-operation among those
whose opinions coincide on general matters. Hence an attempt to govern by
a single party and to confer on them the whole patronage and power of the
Government has invariably united all parties in opposition, and has led to the
defeat of the Government in the popular branch of the Legislature.

In the present Executive Council the attempt was first made to combine the
Representatives of several shades of opinions-and accordingly its heterogeneous
character was one of the common topics of attack adopted against it during last
Session. I am disposed, however, to believe that this very character formed an
essential element of its strength-Had those against whom Mr. Baldwin protested
been removed from the Council, the Government would probably have lost the
support of the great bulk of the English Members from Eastern Canada, while
a similar exclusion of those in whon he expressed his confidence, would have
ensured the opposition of the popular Party from Western Canada. By the com-
bination of the two amongwhom there was really no essential difference of opinion,
the support of a more extensive body in the Assembly was obtained, while no
important principle was sacrificed. The chief opponents of the Government
during the last Session were first the French Canadians-secondly a portion of
the (so named) Compact party, and thirdly the ultra popular Section of the Upper
Canadians. These parties, though differing entirely on all questions of principle,
repeatedly united for the purpose of defeating or obstructing the Government on
individual measures.

I am not without hopes that so unnatural an alliance may be broken up before
the next Session. Of the French party, several of the principal Leaders, M. Morrin
for instance, and M. Huot of Quebec, and Mr. Chas. Mondelet of Montreal have,
siice the prorogation, accepted District Judgeships, and in my despatch of the
22nd Instant I have announced that M. Cherrier and Mr. Fisher-the first of
French origin-the second of the French Party, have accepted silk gowns. This,
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considering the determination with which they had resisted ail approaches on
the part of Lord Sydenham, looks like the commencement of a better feeling,
and it may also be inferred from the altered tone of the principal French Paper
the " Canadien," that they are not prepared to persist in an uncompromising and
unreasoning resistance. So long as Lord Sydenham continued in the Govern-
ment the personal feelings which they cherished against him as the author of
the Union, might probably have kept them in opposition-but that difficulty
removed, the peculiarity of their position on this Continent, and their habits
and feelings would, I should think, lead them to ally themselves with the Govern-
ment. Surrounded and outnumbered by a race of British descent, speaking a
different language, following a different creed-bred up under a different system
of law, and possessed at the same time of an energy of character and habits to
which they can lay no claim, the French Canadians can scarcely avoid seeing
that the natural Post is an alliance with the Government, and that by such an
alliance alone can they hope to maintain their peculiar laws and privileges. I
sincerely trust that they may take this view of the case, and no effort will be
wanting on my part when I proceed to Lower Canada to wean them from what
I feel to be a false and unsafe position.

From the Compact party I do not expect any very serious opposition. Their
numbers in the House are small, although the respectability of their characters
and the general superiority of their Education gives them weight. I cannot
doubt that experience will have taught them to mitigate those exclusive views
which formerly entailed upon them the dislike and distrust of the Country-and
that their own good sense and their loyalty and attachment to British connexion
will have convinced them that a factious opposition can profit them nothing,
while it will risk all the permanent interests of the Country. Some exceptions
no doubt exist, and some attempts have been made in recent Addresses to
identify H.M.'s Governt and myself with this party-but the manner in which
I have answered these Addresses, has effectually put a stop to the impression
which it was endeavoured to create, that I was disposed to administer the Govern-
ment on sectional principles.

Of the ultra popular party I can say but little. They are few in number, and
with the exception, perhaps, of Mr. Baldwin, have little influence. While acting
with the French Canadians, they were to a certain extent formidable-but if
that party be detached from them, they would not be sufficiently numerous to
embarrass the Government. WVhether any of them contemplate ulterior objects
in their attempts to popularize the Institutions of the Country, I am unable to
say-but at any rate none of them have ventured to avow such objects, nor,
did they avow them, would they obtain any support.

Such being, so far as I can judge, the state of parties, it seems fair to expect
that no serious obstacle will be opposed to the Legislative action of the Govt.
when the Provincial Parliament shall be called together. But on this point I
shall be able to pronounce a more decided opinion after having visited Eastern
Canada, and when the Session draws nearer.

In the mean time I can confidently assert that the Country has never during
the last five years, been in so tranquil and prosperous a state as at present.
The measures which have been adopted for carrying out public improvements
and relieving the financial embarrassments, have infused a hopeful and contented
spirit into the people which cannot fail to have the most beneficial effects. The
Municipal Institutions recently established are in successful operation in Western
Canada and, with a few exceptions, in Eastern Canada also. Public confidence
lias been so far re-established that the rate of interest on Government securities
has fallen from 7j and 8 per cent to 6 per cent. With the promised assistance
of the British Government there will be no difficulty in procuring the necessary
capital to complete the contemplated improvements which, for several years will
afford employment for almost any number of Emigrants who may come out. In
short, assuming that peace be maintained with the United States, I see no reason
to doubt that a career of prosperity is open to this Province from which nothing
but a perverse determination on the part of a few prominent individuals can turn
it aside.

Your Lordship will gather from what I have said that my experience confirms
the wisdom of the principles laid down for my Government in your Lordship's
despatch of the 8th Octr. No. 2.1 It will be my policy to extend and strengthen

1 See No. CXXVIII.



the foundation of my Government by bringing forward the ablest men whom
I can find of all parties-while I shall discourage, as much as possible, a reference
to bygone dissensions and a renewal of past animosities. By this means I hope I
nay render my Government advantageous to this Country and acceptable to the

Queen and the Imperial Legislature.
I have thus explained to your Lordship the views which I at present entertain

of the affairs of Canada. I need scarcely say that in whiatever way your Lordship
mnay choose to make use of the information contained in it, this Despatch must
bje considered as Confidential. Any publication of the sentiments and intentions
expressed in it would raise a clamour and opposition which would render nugatory
ail my efforts for the good Government of Canada.

I have, &c,
(Signed) CHARLEs BAGOT.

Cxxx
BAGOT TO STANLEY, JUNE 12, 1842

[Trans.: Bagot Papers (Canadian Archives).]
Montreal

June l2th, 1842
My dear Lord Stanley,

I received on Sunday last your letter from Brighton of the 17th of May,
which was very valuable to me, and I shall now await with patience the arrival
of your despatches by the next mail.

In looking back to some of my last letters I can well conceive that they may
have given you an impression, that I was only then beginning to feel the diffi-
culties with which I am surrounded. Difficulties there are-God knows-and in
plenty-but I foresaw many of them even before I left England, and I do not
now feel that, in fact, they go much beyond my previous calculations. However,
I beg of you to rest satisfied in your own mind that, whatever they are, or what-
ever they may become, they shall never make me despair, still less shall they
'fright me from my propriety'.

I have sometimes thought that notwithstanding my frequent private com-
inunications to you, I have never sufficiently explained in them what I am really
about-what are my hopes-and what is my policy-if that which appears to
me to be under the circumstances, only the dictates of common sense, and com-
mon prudence, can be dignifled with so grand a word.

It is most desirable for your sake, and that of the Government, as well as for
my own, that I should not leave you in the smallest doubt, or uncertainty upon
this point, and that you should know exactly, what I am really doing, and what
I am hoping to do-so that, si quid movisti rectius, you may tell me so, in the
full assurance, that no overweening attachment to preconceived notions of my
own, shall prevent my working out, to the best of my power, the main policy
which you may prescribe.

When I left England, I had an opinion which five months residence in this
Country has much tended to confirm, that, as Governor of it, I was about to
be placed in a very peculiar position-a position in which my Predecessor did
not, and my Successor could not stand; but upon the careful maintenance of
which, at this moment, might depend the future well being and tranquillity of
the Colony. I felt that, in fact, I was the first Governor who was called upon
to put practically into operation, and endeavour to give effect to the great measure
of the Union, and to work out the experiment of fusing and identifying so far
as it might be possible, the very discordant elements to be reconciled by that
irrevocable & unalterable Act-

The means which Lord Sydenham had resorted to, in order to carry and
complete the measure, may have been absolutely necessary-but they involved
a public, and something very like a private quarrel on his part with the whole
mass of the French Inhabitants of Lower Canada-and it would have been
totally impossible for him ever again to conciliate them, or indeed ever again
to have met, with any prospect of success, another Parliament in this Country.-
He therefore could not have effected the object.-I think that my successor
would have quite as little chance of being able to do so.-He could not, as I
accidentally can, treat his advent as a new starting point-a new era-and a new
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chapter in the history of the Country.-When the time should come for his
arrival, he would most assuredly find that, if the opportunity had been lost upon
the first establishment of the Union, of endeavouring to do away, ail the old-
party exclusions and differences, which had existed previously to it, it would
be too late for him to make the attempt-that the Country had relapsed into
its old divisions, and subdivisions-and that the moment had passed, in which
he could hope to extend, with safety, the patronage of the Government to ail
parties equally, without reference to past estrangements, and to take from ail
sides the best and fittest men for the public service.

My hope is that, circumstanced as I happen to be, I possibly may be able to
do this.-At ail events I cannot but think that it is upon this principle that I
ought to endeavour to steer my course.--I do not in the least disguise from
myself the great truth and justice of your own remark, that the mere associations
of black with white does not always, nor necessarily, make a good grey; but the
attempt to produce such a grey, whether it succeed or not, must I think after
al that has passed, and at the particular crisis in which I find myself here, be
the safest line. I may very likely fail-but I may also thus succeed in paralysing
in some degree if not in breaking up the old parties.-At ail events I deprive
them of any reasonable ground of complaint that I act partially, or exclusively-
and, if I fail, I shall certainly have placed Government in the right, and Party
in the wrong-bien entendu, always a steady and immutable determination on
my part perpetually to exclude from favour of any sort, those who may have
borne arms or been otherwise mixed up in any treasonable practises against the
Mother Country.

The efforts which I have been, and still am making upon the principle have
not been discouraging.

(Signed)
CHARLES BAGOT.

CXXXI

S. B. HARRISON TO BAGOT, JULY 11, 1842

[Trans.: Bagol Papers (Canadian Archives).]
Private &
confidential.

Kingston, 1lth July 1842
My dear Sir Charles

I duly received your Excellency's "Private and Confidential" letter of the
2nd Inst, but from its finding me suffering under a very severe cold, and at the
same time much engaged in attending the sittings of the Heir & Devisee Com-
mission I have to apologise for having so long left it unanswered.

It appears to me that the period has arrived when the result of the negotiation
amongst the French party may be judged of: it therefore becomes necessary to
take a careful and dispassionate review of the present position of the Government.
I should have felt it to be my duty to have touched upon this subject in a com-
munication to Your Excellency, but I felt a difficulty in doing so without previous
consultation with my colleagues. I thought moreover that as no step would be
taken, no evil would result from delay; and some benefit might be derived, from
having a better opportunity of judging what chance of success there was.

As, however, Your Excellency has determined at once to appoint Mr. Sherwood,
and bas required an expression of my sentiments upon the subject, I have
determined to go fully and explicitly into the whole matter.

The importance of the subject would render a personal communication with
Your Excellency at the present moment very desirable; but as I cannot leave
the sitting of the Commission with due regard to the publie service, I will put
my views into writing.

I disclaim ail personal considerations of every kind, and look only to the
strengthening of your Excellency's Government in the House of Assembly. If
one of the means of attaining that object be the taking in of Mr. Sherwood, I fully
acquiesce in its being done-as indeed I am bound to do by the spirit of the
understanding under which Mr. Hincks was called into the Government. Unless,
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liowever, the accession of Mr. Sherwood forwards in some way the plan of gain-
ing Hie French party, which I cannot sec that it does (although 1 am aware that
considerable negotiation has for some time been going on between that party
aid the leaders of the so-called conservative party of Canada West, but I believe
with no result of political consequence) I do not look upon the appointment of
that gentleman as of very material importance one way or the other-Indeed I
consider it will have an injurious effect rather than a beneficial one.

I must, however, crave Your Excellency's patience whilst I express my views
,omewliat more at large. Looking at the present position of parties, it may I

thîink be safely laid down that to obtain a working majority in the House of
Asîembly it is absolutely necessary that the Government should be able to carry
with iL the bulk of the French Canadian members. This moreover is nothing
mfore tLhan justice. The majority of the population ought surely not to be totally
passe(l over in a representative form of Government. Nor, I may add, can any
attempt to do so be attended with success. I feel in its full force the possibility
of danger which is involved in this course, considering the character and present
temper of that portion of the population of the Province. The evil is one, how-
ever, which springs from the Union and must be met and overcome. I believe
tlat ail danger may be averted by connecting with the French, a power sulicient
to control their actions, and repress any tendency to take a course inconsistent
withl the relation of the Colony to the Mother Country-If we look at the state of
jarties in the House, it is obvious that it is the liberal party alone which has
numbers sufficient to effect this object. The Conservative party is too small in
inumber; and therefore when acting in conjunction with the French Party, they

cannot take any decided course of their own: they can (o no otherwise than
follow in the wake of the French, and act merely as the master spirits of that
party may dictate.

That I am right in this view, is shown by the course adopted during the last
session,-when the Conservative party acting in concert with the French pro-
ceeded in a course which was anything but conservative; and the only opposition
to it emanated from the reform party:-the influence of which was ultimately suffi-
cient to prevent an evil which at one time appeared to assume a threatening aspect.

There is no disguising the fact that the French members possess the power of
the Country; and he who directs that power, backed by the most efficient means
of controlling it, is in a situation to govern the Province best.

The history of the last Session, and the consideration of the changes which
have since occurred, must make it quite clear to every one, that the government
does not now command a majority in the House of Assembly. A considerable
addition of strength is necessary. It can only be obtained from the French party,
because the whole Conservative party is not sufficient in number to give the
required accession. Then again that party is broken up by broad differences of
opinion. The conservatives of Canada West cannot agree with those of Canada
East as to the course to be adopted towards the French-Again those of Canada
W'est even do not entertain among themselves the same opinion upon the subject
of joining with the existing Government. Besides this there is so great a Jealousy
between the whole party and the liberal party, that I am afraid any attempt
at amalgamation would seem to prove a failure. Whenever the time arrives for
a decision upon this subject, it will be for Your Excellency to make an election.
I very much fear that the two parties will not be found to work well together. A
new party, "a moderate " party, may be formed, but I can hardly say that the late
apipointments would indicate to the Public that such is the course of proceeding.

At the time the arrangement was made by which Mr. Hincks and a Con-
servative were to be taken into the Government, two plans were under con-
sideration. The one went the whole length of attempting to carry the French in
a body with the Government; to do which it was necessary to take in Mr.
Baldwin. This is shown by the circumstance-which I have reason to believe
is the fact-that the tie which exists between that gentleman and the French
lias hitherto prevented the efforts of Your Excellency from being successful.
The other-which was a modified plan-sought the requisite assistance-from
strengthening the liberal interests by taking in Mr. Hincks: acquiring Con-
servative influence by the adhesion of a conservative of Canada West: and obtain-
ing French support by enlisting Mr. Cherrier or some influential Frenchman-
tie object being to obtain in the aggregate an effective working majority. In
this latter modified scheme I acquiesced as being safe, and, if successful, sufficient
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for the purpose required. Besides this, I saw the prudence of endeavouring to
meet a possible reaction in favor of the conservative party, which might give
it a future consequence not to be estimated by the present smallness of its
numbers. I felt also that it was just to carry out to its full extent the principles
of extension, not fall into the error which had so long been a just cause of com-
plaint against the conservatives themselves, and had ultimately annihilated
them as a party.

So far however as I am able to judge, the move has not been successful. On
the contrary I cannot conceal from myself, that it has failed altogether. A portion
of it-the appointment of Mr. Hincks and of Mr. Sherwood as the conservative,
has been made, but no impression whatever bas been made upon the French
interest. It is true that some of the conservative party may have been detached
from the French policy; but that will affect so few votes that it will be no material
assistance: and perhaps I might be justified in doubting even this effect, when
I find Mr. Sherwood wishing to stipulate that the Lower Canada Election question
should be made an open question. Upon this point, I feel compelled to trouble
Your Excellency with a few further remarks in another place.

The result of all this is, that in my opinion the Government as it at present
stands is not constituted in harmony with the majority of the representatives
of the people.-And I cannot hesitate a moment: indeed I should be neglecting
an important duty did I hesitate to express to Your Excellency my deliberate
conviction that such will be made manifest at the very earliest period of the
session. A vote of want of confidence will be brought forward and carried. I
consider the aspect this question assumes at the present moment as differing
materially from what it did at the commencement of the last session. There
were many circumstances of great weight which then operated on the minds of
the members-I mean those of the reform party of Canada West,-for it was
by their means, that the question was not carried last session,-which would
not now have any weight to prevent their joining in such a vote. Taking these
circumstances into full consideration, I feel assured I am correct in the supposi-
tion that sucli a vote would now be carried. The very appointnent of Mr.
Hincks and Mr. Sherwood would be made a subject of charge against the Govern-
ment as affording ground for the want of confidence.

With the view of giving Your Excellency the means of judging of the grounds
upon which I have felt myself bound to come to this conclusion I have iriclosed
a list of the members with the way in which I have supposed they will vote upon
the question. This although not of course accurate, may I think be safely relied
upon for general results. I have, as Your Excellency will perceive, framed it
upon the supposition that the Conservatives will support the Government. If
they do not-then a fortiori will the same result follow.

Supposing then the question carried, I who introduced, and all who voted
for the resolutions1 of last session would be bound to bow to the decision of the
House. Your Excellency would then have to determine what course you would
adopt. You would either have to form an administration in accordance with
the majority-that would result in taking in the French party with Mr. Baldwin
-in fact adopting the very plan I have already shown to have been under con-
sideration-or throw yourself on the Country and seek relief by a dissolution.
I do not for one moment suppose it possible to resort to the old system of Govern-
ment irrespective of the views of the House of Assembly, because the consequence
of such a course would be fearful in the last degree.

The question would rest therefore between forming an administration such as
I have supposed, and a dissolution. So far as it may be possible to judge of
coming events, I think Your Excellency would be led to adopt the first course.
A dissolution in the present state of the country just recovering from its diffi-
culties, and requiring tranquillity more than anything else, would be an evil of
a gigantic character under any circumstances; and when-as it appears to be
admitted on all hands-no material change would be effected, it would be an
act of folly as well as an evil.

If therefore I am right in my reasoning, and Your Excellency will be obliged
to take the course indicated, under circumstances which will render it difficult,
if not impossible to exercise that controlling power which I look upon as essential,
will it not be wiser to meet the difficulty at once whilst that controlling power is
still in your hands,-and do that voluntarily which there is reason to be satisfied

1 See No. CXXVII.
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iiist eventually be done on compulsion? To this point I have given my earnest
attention, and having arrived at a conclusion I should not be performing my
duty if I did not state it. I shall do so, and then leave the subject in Your
Exccllency's hands for determination.

i tierefore respectfully yet earnestly offer it as my advice to Your Excellency,
tha t Mr. Baldwin and an individual of the French party, such as will answer the
object, should be at once taken into the Government. In taking this course, Your
Excellency will only be acting on the same principle which lias already induced
the appointment of Mr. Hincks and Mr. Sherwood; and- if convinced that my
views are correct, I feel satisfied Your Excellency cannot fail to see the subject
in the same light that I do.

Not being in a situation to consult my colleagues on this point, I am compelled
to offer this as my individual advice. I however do this the less reluctantly
because the subject has already been mentioned before Your Excellency, and
lias bcen besides seriously considered at a former period amongst ourselves.
There is therefore no member of the Government to whom it is new, or who is
not in a situation to enter fully into its importance.

Entertaining these views, Your Excellency will easily see in what way it is,
that I cannot consider Mr. Sherwood's appointment as of very material con-
seqience. The reason why however I think the effect rather prejudicial, is that
Mr. Slerwood's public career up to the present moment liaving been in direct
opposition to the existing Government, and his having joined that Government
being the first intimation the public have of any presumed change, great doubts
of the sincerity of both parties will be created. In order to test the present
existence of an acknowledgement in the principles of Responsible Government,
nanv will be induced to vote for the want of confidence, who would not otherwise
htave thîought it necessary to moot theoretical points.

It nust be distinctly understood that in my estimate of the effect of Mr.
Slerwood's coming into office, I assume that lie comes with a perfect disposition
and intention to co-operate with the existing Government in carrying out these
principles to which it stands pledged to the Legislature and the Public. If it
were possible to entertain a different opinion, the stipulation to make the
Election question an open question would almost stagger me. To allow of that
would be an act of suicide on the part of the members of the present Government.
-A ntajority of the House, as parties are at present constituted, would vote
for an election law-We who voted against it during last session should be
obliged to maintain the same position. We should at once be placed in the false
position of being in a minority upon a question maintained by some members
of our own body. In such a contingency, the House would have good ground for
want of confidence in us, and I do not see how we could continue in office on our
own principles. I am however relieved from considering the practical effect of
sucli a false step by the determination expressed by Your Excellency not to allow
of the question remaining an open one. In that I most cordially agree. Indeed
if any open questions upon points of a constitutional character be allowed, at
al, it needs but very little penetration to perceive that disunion to a fatal extent
in the administration will be the result.

Upon the very question under consideration, I last session gave way as regards
ny private feelings-for no one more completely disapproved of the course which

was adopted at those elections than I did-and voted against the law proposed
by Sir A. McNab, upon what I conceived to be broad constitutional grounds.

I say nothing upon Mr. Sherwood's sentiments on the subject of Responsible
Government-The Government will be held to that doctrine whoever may form
the administration.

In the full confidence that Your Excellency will receive what I have said in
the spirit in which it is respectfully offered; and attribute whatever of anxiety
I may have shown upon the important subjects I have spoken of to its right
motive-I will conclude by leaving the whole matter in Your Excellency's hands
in the earnest hope that if upon examination Your Excellency should see reason
to place confidence in the deductions I have attempted to draw, you will take
such a course as will prove most beneficial to the Province.

I remain Your Excellency's
Most faithful & obliged
& obedient servant

S. B. HARRIsON.
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CXXXII
W. H. DRAPER TO BAGOT, JULY 16, 1842

[Trans.: Bagot Papers (Canadian Archives).]

Private and Confidential
Quebec 16 July 1842

My dear Sir Charles
Reflection on the subject which formed the principal topic of conversation

with which Your Excellency honoured me yesterday morning has induced me
to place in writing before you the opinions which I entertain and to which I was
desirous of soliciting your attention.

It seems agreed on all hands that such a majority as is necessary to carry on
public business in the Legislature can only be obtained through the members
usually designated as the French party. In short that to make Your Excellency's
administration successful and to prevnit the embarrassment it might occasion
you to have to reconstruct your Government-which the want of a majority
would render indispensable-are results only to be obtained through that party.

It is at least equally certain that the appointment of any one individual of
that party will have no other effect than the destruction of his influence with the
French Canadians and will bring to your aid nothing but his single vote and the
exercise of such talents for business as he may be possessed of.

Independently of these considerations when the numerical strength and
influence of the French Canadians and the certainty that they have at present
at least twenty-two votes in the House of Assembly are borne in mind it is little
enough to say that they have reason to expect that they should have a place in
the Council and hold office in the Executive Government.

There is a much stronger coherence and unanimity among the French party
than in any other in the Province. The British party in Eastern-the Conserva-
tives and the Reformers of Western Canada though each united on some general
principles divide on a great variety of questions. The French on the contrary
act as a body on almost every occasion and have consequently become of greater
importance and possess more actual power than their numbers in the house
would otherwise give.

The coalition formed at the opening of the last session between that party
and Mr. Baldwin-and the subsequent return of Mr. Lafontaine for the fourth
riding of the County of York on the interest and I may add nomination of Mr.
Baldwin appear to oppose the great difficulty to obtaining their support unless
they come to an understanding with him making them free to accept office
without bringing him in also.

Without hazarding an opinion that such an arrangement could be certainly
effected I think it at all events sufficiently probable to induce me respectfully
to suggest for Your Excellency's consideration the propriety of making the trial.
It is only by this means that Your Excellency can become fully aware of their
intentions and resolves and thus know the extent of the difficulties with which
you have to deal.

It can, however, hardly be supposed that they will make any decision without
reference to or consultation with Mr. Baldwin-and assuming (which I arn
inclined to do) that lie would consent to their taking office without him his
opinion as to the terms which it would be proper to submit to Your Excellency
on their part would materially weigh with if not govern them.

Mr. Baldwin has publicly and privately expressed his want of political con-
flidence in certain members of the Executive Council-How far his declared views
on that point may influence the determination of the party it is impossible for
me to say. I am inclined to suppose however that I should be found the greatest
difficulty and it is for this reason that I repeat what I have already stated to
Your Excellency that I not only am ready immediately to tender my resignation
-but my unhesitating opinion that the opportunity of securing the French party
ought not to be lost upon any question affecting merely an individual officer of
the Government. For I must not conceal from Your Excellency my strong
apprehension-that since as at present constituted the Government cannot be
carried on in the House of Assembly-Should the members of it feel called upon
to resign in consequence of a defeat-Your Excellency would find demands more
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difficult to meet advanced by a party flushed with success-than they would
urge while victory is as yet doubtful.

It is true that in extremity the Government might resort to a dissolution-
but I should be wanting in duty to Your Excellency were I not to express my
entire conviction that such a step at this moment would be most ill advised and
1 firmly believe most prejudicial.

I do not suppose that any proposai short of bringing in two French Canadians
into the Council would be successful-and there is only one office (Solicitor
General East) at present vacant-This objection might be obviated by making
the second party a member of the Executive Council without other office-but
having a seat in one or other branch of the Legislature-This would not be incon-
sistent with English practice. The principal ofilcers of the Government would
still be in the Council with the addition of one or two holding no place.

It is not. at all improbable that the oft-urged objections to the Union-the
inequality of representation according to population-and to the legislation of
the Special Council may be repeated when Your Excellency enters into com-
inunication with any of the French leaders-Should this be the case there will
1 apprehend be no insurmountable difficulty in meeting these questions-The
obvious answer is that none of them are within the power of Your Excellency.
As to the Union any representation affecting that measure must go to the
Imperial Parliament-and will come but feebly from a party whose chiefs hold
office under it-As to the second-the Union Act places the power of amendment
in the hands of the Provincial Legislature. And for the third Your Excellency
can justly say that the proper time for you to express any opinion will arise when
thie flouse of Assembly and Legislative Council have passed any measure to
repeal or alter the ordinances of the Special Council.

Whether Mr. Sherwood's appointment would throw any additional obstacle
in the way of this arrangement I am hardly prepared to say. From what I have
heard him state I should incline to think as regards the French themselves it
would not, though possibly as regards Mr. Baldwin it might-even this however
if stated as a difficulty would be the easier obviated by my retirement-

The only remaining question is the possible contingency of the French party
refusing office without Mr. Baldwin. I do not feel well able to give an unbiassed
opinion on the Course to be pursued in that event. One thing I do not doubt
at ail and that is, that with the present House of Assembly you cannot get on
without the French while it is necessary for me at the same time to declare
frankly that I cannot sit at the Council board with-Mr. Baldwin. My resignation
will be immediate on my becoming aware of his appointment.

I need not, I trust, assure Your Excellency that even were I out of office you
might rely on my support at least on ail those measures which I think could
receive the sanction of one of Your Excellency's well known political character.
AnI if there should arise circumstances in which I could not concur with the
propositions of the Government I should never be found in a vexatious opposition
-On the contrary I am not without a hope that I could be of some service to
Your Excellency while unconnected with the Government-and perhaps remove
or at least diminish some of the too numerous embarrassments which exist at the
present moment to the success of Your Administration.

Believe me
With the sincerest respect

Your Excellency's faithful servant
WM. H. DRAPER.

CXXXIII

BAGOT TO STANLEY, JULY 28, 1842

Private & [Trans.: Bagot Papers (Canadian Archives).1
Confidential Quebec

July 28th, 184'2
My dear Lord Stanley,

The Parliament will meet on the 8th of September, and I have now to consider
very seriously whether I shall, or shall not be able to command in it such a
majority as is absolutely necessary for successfully carrying on the business of
The Country.
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Any coalition of the Ultra Reformers, or of the Conservative Party with the

French Canadians would infallibly turn the scale against us; and unless I can
secure the regular support of at least one of the different Parties, now more or
less opposed to us, we may find ourselves defeated at the.very opening of the
Session, and possibly upon some direct question of want of confidence in The
Ministry.

Upon the best calculation which I can make, such a question, if brought for-
ward even as Parties are now arrayed, might be carried against us by a majority
of from 5 to 6, to 9 or 10, and the consequence of such a vote, I have not the
power of calculating.

The Parties which now divide the Country may be distinguished into, The
friends and supporters of The Government .... I am not inclined to attach much
importance to The Ultra Reform, and Radical Party, either as regards their
numbers, or their influence-nor would it be safe to seek, nor perliaps even to
accept any support from them.

The pure Conservatives of Upper Canada are, as you know, numerous, highly
respectable, and entirely to be relied on, as regards British connection, but they
are not represented by any large number of Members in the Assembly and cannot
command more than 6 or 7 votes at the utmost.

The British Party in Montreal is of about the same, or somewhat less force
in the House.

Looking therefore to the numbers of the French Canadian votes, (they amount
to at least 22) as well as to their unanimity and coherence as a Party, there can
be no doubt that, if their assistance could be obtained upon safe and reasonable
terms, the problerm would be at once solved, and possibly a much heaithier state
of things than has hitherto existed, be established for a length of time.

For my own part I should have no fear of admitting them, as a Party, into
a share of the Governmerit, so far as regards their supposed inveterate hostility
to certain vital principles which are of course, immutable. I mean the questions
of the Union-of the Special Ordinances-of the representation &c., &c. In the
temper in which they now are, I have good reason to think that, without abandon-
ing their own abstract notions upon these points, they would, if fairly admitted
to that share in the Government to which, after all, they are, theoretically at
least, justly entitled, be ready to consider them as now definitely fixed, and no
longer subjects of discussion as first principles, however they might think that
some of them were still susceptible of occasional, and perhaps in some respects,
necessary modification hereafter.

The real difficulty however in the way of endeavouring to obtain their support
and honest co-operation from this important question lies, I have reason to
believe, in the coalition which was formed, at the opening of the last session,
between them and Mr. Baldwin, the late Solicitor General.

There is scarcely any extremity to which I should not be disposed to submit,
nor beyond which I might not think it even prudent to incur, rather than.see
Mr. Baldwin again introduced into the Council-the immediate consequence of
which would be, the entire, or nearly the entire dissolution of the present Ministry,
and the certain loss of Mr. Draper, the present Attorney General for Upper
Canada. But unfortunately the French Canadians feel so much bound in honour
to Mr. Baldwin for his retirement last year from the Government on their account,
that they would listen to no terms which did not either include him in the
Executive Council, or to which he was not at least so far an assenting party as
to give his sanction to their entry into it without him. Whether he would be
content to be excluded provided that they were admitted 1, of course, can have
no means of ascertaining-but I think it not impossible that he might be.

The junction (and it already exists to a great degree) between the Reformers
of Upper Canada, headed by Mr. Baldwin, and the French Canadians is that whichi
in point of numbers, is most to be feared.

The junction of the Conservatives with the French Canadians, though for-
midable enough, would not be equally so as regards numbers, but it might
eventually prove more so, from the disproportion in the relative strength of
the two uniting Parties, as it would give to the French Canadians a superiority
in the combination, which the Conservatives would not be able to control, while
any coalition between the Reformers and the French, would effectually prevent
the latter from having any such ascendency.

I believe this to be a tolerably correct view of the present state of things. If
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I am right in it, it is pretty clear that whichever Party may join the French,
tiey will, when combined, have it in their power either to -overthrow the Govern-
ment, as it is now carried on in the House of Assembly, and flushed with success,
inake demands upon me which, while the victory is yet doubtful, they would
not urge-or, they will drive me to a dissolution of the Assernbly, which would
again let loose all the elements of discord in the Province at a moment when
every hour of repose is of incalculable advantage to our chances of permanent
tranquillity, and which whatever might be the issue as regarded other Parties,
would certainly have the effect of increasing that of the French Canadians.

Do not for a moment imagine that while I see, as I think I do, the necessity
of either now making friends and supporters of the French population, or of rally-
ing, by the failure of the attempt, the rest of the United Province against them by
openly demonstrating their total impracticability, and irreconcilable hostility to
the established order of things, I shut my eyes to the great possible danger of
the experiment, or to the very general feeling with which I know that I should
have to contend both here and in England even if you should encourage me to
make it-I shall know that I should make it in the very teeth of an almost
universal feeling at home-possibly, (if I were to venture to act in such a case,
as I should not be likely to do, upon my own opinion only) in opposition to a fixed
and determined policy of your own-certainly in opposition to Lord Durham's
recorded sentiments-and as certainly to Lord Sydenham's avowed practice-
But I am nevertheless arriving fast at the persuasion, that the moment is come
when this question must be determined one way or the other, and this Govern-
ment be carried on, either in professed exclusion, and defiance of the Canadians
of French origin, or by their admission to such a share in it, as they may be
contented to receive, and the Mother Country may deem it safe and reasonable
to give them.

I have, as you may believe, not entered into any-the slightest-negotiation
with the French, either individually, or as a Body-the utmost that I have yet
done in regard to them (and it has stood me in good stead) has been to appoint
Mr. Vallières Chief Justice, and to offer the post of Solicitor General to Mr.
Cherrier-insulated offers which have not, and which could not gain to me the
Parliamentary support of the French as a Party, but which may have had the
effect of showing my bienveillance towards them, and thus smoothing my path
hereafter, in any negotiation which I might have to enter into with them for
higher and more general purposes.

As I told you in one of my last letters, nothing is now to be gained by any
offer to any single individual among them. By such offer I do not secure the
Party, and I ruin the man who accepts it-In the construction of a new Ministry
the French might, and certainly would pretend to a much larger share in it
than I should be at all disposed to give them-When invited to adhere to one
already formed, they might be somewhat more reasonable, but they would
certainly expect two seats in the Council, and probably insist upon their being
filled in deference to their own suggestion-They would, I have no doubt, require
that Mr. Lafontaine should be brought into the Executive Council, and that
prorninent position should be given to Mr. Vigers. I think I have reason to
know that they would try to go further, and would desire that Mr. Ogden should
b)e removed from his-office-These I suspect would be their lowest terms.

Be that however as it may, it is impossible to disguise from oneself that the
French members of the Assembly possess the power of the Country and whoever
directs that power backed by the most efficient means of controlling it, is in a
situation to govern the Province most effectually. Whether the experiment of
using that power, in the hope of being able to control it can be made with safety,
is a question which I confess to you that 1 dare not trust myself to decide even
in my own mind-Certainly I should never think of deciding it without the fullest
previous consultation with, and most entire concurrence of yourself, and the
Government at home-I have not the political courage to do it-and though I am
well aware of the inconvenience of delay, and of the advantage which I might
gain in making the attempt if ever it is to be made, at this particular moment,
pray understand that I have no intention of doing more by this letter than
entreating your careful consideration of the whole subject of it, and begging you
to give me the result of that consideration, in the shortest form that you please
(a single yea or nay would be sufficient) by the earliest opportunity that you have.

IL is an immense question-But this-and many others, though perhaps of
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equal magnitude, are the necessary consequences of the perhaps necessary
Union, and must be grappled with, ere long.

Since I last wrote, I have received a very sensible and proper letter ' from Mr.
Harrison, about whose manner of receiving Mr. Sherwood's appointment I told
you that I had some apprehensions-He puts aside all personal considerations,
but urges strongly upon me the necessity of securing if possible, the assistance
of the French as a Party-as indeed do Mr. Sullivan and Mr. Draper whom I
consider as the Conservatives of my Council.

I have withheld for the present my offer to Mr. Duval.
(Signed)

CHARLES BAGOT.

CXXXIV

STANLEY TO BAGOT, SEPTEMBER 1, 1842

[Trans.: Bagol Papers (Canadian Archives).)
Confidential

Downing Street
Sept. I. 1842

My dear Sir Charles
Your letter 2 of the 28th of July was too important and the subject matter of

it too difficult not to lead me to wish to obtain for myself, as well as for you,
the best opinion I could, and I accordingly sent your letter to Peel, with a priva te
letter of my own. I do not think that I can better possess you with the views he
takes, than by sending you, I need not say in the strictest confidence, copies of
our correspondence. I see that in my letter I have made the mistake of consider-
ing the House as composed of 80, instead of 84 members, but if I am right as to
the numbers of the French party, that circumstance only strengthens my view
of the case, as against your apprehensions. Since writing these letters I have
seen Mr. Ogden, who sails by this Packet, and Murdoch, who has just left me
after a very long interview. The former takes a more sanguine view of the matter
than even I do; and is very confident that your Government, as at present con-
stituted, can command a majority, under any circumstances, in the United
Legislature: the latter, I am bound to say, is much less so, but he does not
materially vary the numbers, and if you can obtain the attendance of your
·supporters, I cannot make out but that you must have under any circumstances
a reasonable chance at best of a majority. Murdoch estimates the French
Canadian party at 22, and the Radicals of the Upper Province af 14; making in
all but 36. The Government strength he calculates at 30 (Mr. Ogden makes it
nearer 40) and the Conservatives of both Provinces, that is the High party,
at about 8, being a floating balance of some ten or so waiters on Providence or
rather on Patronage; but whose support I should think you more likely to be
able to obtain than your opponents, be they who they may. I do not mean to say
that this exhibits the picture of a very strong Government, but I think it is a
positi~on in which there is no cause for despair. It is a fine opportunity for play-
ing the game of Divide et impera; and Peel's opinions are the more valuable
upon this point, because he has had no inconsiderable experience in playing
the game which he recommends. I see that Murdoch leans to the adoption of
the policy of admitting the French party into your Councils. I can see al the
temptation held out by the plan in the way of personal ease and comfort in carry-
ing on your Government, yet I cannot think that it ought to be adopted-not
adopted, that is, until all other means have been tried, and until it is manifest
to this Country and manifest to the Conservatives, and the supporters of British
influence in Canada generally, that you cannot carry on the Government without
the French party, and that you can carry it on through & by them. Do not
mistake me. When I say the French party, I mean that party conducted by
its present Leaders, and headed by men more or less implicated in the late
Rebellion. You may ultimately be forced to take these men; but do not take them
till the World shall see that you are so forced; and my hope and belief is that
that necessity will never arise. You say, and I doubt not say truly, that the
acceptance of office by Individual French Canadians, ruins the man, and does not
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conciliate the party. Be it so-yet I would try to multiply such instances. I
think the example will be found catching-and my feeling as to the position of
vour Government is that it is holding the balance between two extreme parties,
ani, on its own principles, ready and desirous to obtain recruits from both.
I think a steady pursuance in this Une, and a conviction which you have already
inspired, of your sincerity will diminish every day the difficulties of your position,
an(l ultimately crown your labour with success. You will have a difficult cast
to play in relation to the Amnesty; but I hope you will recollect that however
popular such a step might be, it is justifiable only if you are convinced that the
persons desirous of returning would either not have the will, or with the will,
riot the power to foment fresh discontent in the Province. I own that I should
very muich doubt your being in a position to take such a step with safety; and on
such a subject, you will of course see that the members of your Governmnent.
adopt & support your views.

Believe me
dear Sir Charles

yours sincerely
STANLEY.

CXXXV

BAGOT TO LAFONTAINE, SEPTEMBER 13, 1842

[Trans.: Bagol Papers (Canadian Archives).]
Government House,

Kingston, Septr. 13th 1842
Sir,

llaving taken into my most earnest and anxious consideration the conversa-
tions which have passed between us, I find my desire to invite to the aid of and
cordial co-operation with my Government the population of French origin in this
province unabated, and have therefore not waited for the result of your delibera-
tions but on the contrary have been considering how far I can possibly meet
the views of those who have the confidence of that part of the population so as
to make their accession to the Government satisfactory to themselves, and at
the same time accompanied by that mutual confidence which can alone make it
beneficial to The Country.

I have accordingly come, not without difficulty to the conclusion that, for
sucih an object I will consent to the retirement of the Attorney General, Mr.
Oglen, from the office which he now holds, upon its being distinctly understood
that a provision will be made for him commensurate with his long and faithful
services. Upon this retirement I am prepared to offer to you the situation of
Attorney General for Lower Canada, with a seat in my Executive Council.

The office of Solicitor General in Lower Canada has long been kept vacant in
the hope of some arrangement by which the object which I have always had
in view might have been assisted, and I shall be happy to listen to your suggestion
of the name of any Gentleman of British origin whose co-opera ion in the Govern-
ment will aid us in the attainment of our common object.

I have reverted carefully and anxiously to your expressed wish of being joined
in your adherence to the Government by a sufficient number of supporters to
eunsure the confidence of those whose interests you represent. I find that one of
my own plans for the advantage of Lower Canada, viz. the distribution of a
portion of too crowded population of your frontier settlements over a large
extent of territory, may be made to coincide with your views-Mr. Girouard
has been represented to me as a Gentleman possessing administrative faculties
of a high order, and at the same tine the confidence of his Countrymen. He can
rnaterially assist in forwarding my object in this respect, and I have therefore
determined, if I should be successful in inducing you to accept my proposition,
on offering to him the situation at present held by Mr. Davidson together with
a seat in the Council, on the understanding that the latter Gentleman shall also
b'e provided for in a manner suitable to his just pretensions, and that Mr. Girouard
shall be elected by some constituency of The Assembly.

I have further determined to offer the confidential post of Clerk of the Council
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to some Gentleman of your recommendation, and I would suggest that the reputa-
tion enjoyed by Mr. Morin or Mr. Parent would designate them as perhaps among
the fittest persons for your recommendation.

Mr. Baldwin's differences with the Government having arisen chiefly from his
desire to act in concert with the representatives of the French portion of the
population, and as I hope these differences are now happily removed, I shall be
willing to avail myself of his services.

Mr. Draper has tendered to me the resignation of his office. I shall always
regret the loss of such assistance as he has uniformly afforded me, and shall feel
the imperative obligation of considering his claims upon the Government when-
ever an opportunity rnay offer of adequately acknowledging them. This wilh
leave the office of Attorney General with a seat in the Council at my disposai,
and I arn prepared to offer it to Mr. Baldwin.

The absence of Mr. Sherwood deprives me of the opportunity of ascertaining
how far he might be willing to accede to this arrangement, or of knowing
whether lie is ready to fulfil one of the conditions of his appointment by obtaining
a seat in The Assembly.

The disposai of his office must be left therefore as a matter for future con-
sideration. From my knowledge of the sentiments entertained by ail the Gentle-
men who now compose my constitutional advisers, I see no reason to doubt that
a strong and united Council might be formed on the basis of this proposition. In
this persuasion I have gone to the utmost lengths to meet and even to surpass
vour demands; and if, after sucli an overture I should find that my efforts to
secure the tranquillity of the Country are unsuccessful, I shall at least have the
satisfaction of feeling that I have exhausted ail the means which the most
anxious desire to accomplish this great object have enabled me to devise.

(Signed)
CHARLES BAGOT.

CXXXVI

BAGOT TO STANLEY, SEPTEMBER 13, 1842

[Trans.: Bagot Papers (Canadian Archives).]
Kingston

Sept. 13th 1842
at night

My dear Lord Stanley
It was matter of serious disappointment to me that I did not receive from you

by the last mail, an answer to my private letter of the 28th of July-but I learn,
by letters from your office, that, when the mail arrived, you were gone into the
North, and you had probably not the time to answer me by the return of The
Packet.

In the mean time the great question which I brought before you has decided
itself.

I have not time before the departure of the mail to tell you ail that has passed
between Thursday last, when I opened the Parliament, and this norning, when
all was brought to an unsuccessful close-You shall hear from me fully by the
next mail.

Briefly then-I have been in negotiation with The French Canadians for Their
admission, on a broad and liberal footing, into a share in the Government. Upon
the meeting of The Assembly it was quite clear that, though I might have a small
majority in the event of a motion of want of confidence in The Ministry being
brought forward, I had no longer any chance of one which would enable me to
carry my measures with any certainty through the Session-I turned to the
French Canadians-I turned to them as a Race, and a people rather than as
a Party, and put myself into direct communication with M, Lafontaine-I made
him large offers-He hesitated, and asked for larger-I was hesitating in my
turn, when, last night, I received a paper from The Council giving me their
deliberate and unanimous opinion that, unless I was immediately successful, it
was impossible that The Government, constituted as it was, could be carried on-
They were right-I finally (this morning) made in writing a proposition offering
The French 4 seats in the Cabinet, and the Clerkship of The Council, sacrificing
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for this purpose Mr. Ogden, and Mr. Davidson, The Commissioner of Crown
Lands, on the condition that they should have pensions commensurate witl their
long and good services-All has within these few hours been refused-Baldwin,
whom I consented to accept if they insisted upon it, is, I feel sure at the bottom
of ali-His object is to drive me to break up The Government altogether, and
reconstruct through him, a new one-

1 must now of course fight on with the Council which I have as long as I can.
God knows what will be the issue-I have yet to see what will be the effect upon
the Lower Canadians when They learn, as they are at this moment doing in
The Assembly, how abundantly large an offer Their leaders have rejected, and
the honest spirit in which that offer was made -The offer itself, accepted or not,
wili raise a prodigious outcry against me in certain quarters- I care not for this
-- morally I still have gained by it-But I have not time to explain all this-
I bespeak, till you hear from me again by the next mail, your confidence in the
wisdom, and the necessity of the course that I have taken. I have no reason,
even under present failure, to repent it.

McNab has been doing as much mischief as he could in every direction since
his arrival. He is an intriguing, slippery unprincipled man-but I shall keep faith,
and make as fair weather with him as I can. Trust him I never will-He too
lias been making a Royal speech, and it was delivered before mine. 1 enclose it
for vour amusement.

(Signed)
CHARLES BAGOT.

CXXXVII '

BAGOT TO STANLEY, SEPTEMBER 26, 1842

[Trans.: Bagol Papers (Canadian Archives).]
Govt. House

Kingston, 26 Sept 1842
My Lord,

Various circumstances induced me to postpone the meeting of the Legislature
to the latest period allowed by the law; I accordingly fixed it for the Sth of Sept.
As the time approached, my Executive Council in a more formal manner urged
upon me the expediency of admitting some French Canadians to my Govt. to
which, on mature reflexion I could no longer offer sufficient reasonable objection.
I felt satisfied that the distrust and ill will which had been engendered among the
French Canadians by their long exclusion from a share in ihe administration
of public affairs, would be dispelled by such a measure; that they would receive
it as a boon with gratitude, and would give in exchange for it their support in
the Legislature and their assistance throughout the lower province in carrying
out the main provisions of the Union. Their leaders had already perceived that
thieir opposition to the Union was fruitless, and that continuance of it would
only deprive them of the advantages of that Act, and expose them to many evils
consequent upon their resistance. Some of them were therefore ready to abandon
their opposition, and to meet any reasonable overture on my part. The oppor-
tunity once lost, would not I was convinced, be soon, if ever renewed. I felt
equally confident that this policy would meet with the support of the mass of
British Reformers and moderate men of all parties in the Legislature and the
Province; and that, if I succeeded in my attempt, I should have taken the first
great step to consolidate the Union, to restore content to the Lower Province,
without disturbing the tranquillity of the Upper and to lay the foundation of the
permanent prosperity of Canada.

I knew, however, that I could not hope to succeed with the French Canadians
as a race, and my object was to deal with them as such, and not as a mere party
in the House, unless I could secure the services of men who possess their con-
fidence and would bring to my assistance not only their own talents and some
votes in the flouse of Assembly, but the good will and attachment of their race,
and that I could not obtain such services unless I was willing to place the in-
dividuals in a position in my Council which would prevent them from feeling
themselves a hopeless minority against a suspicious and adverse majority,-
unless in fact, I admitted them on liberal and generous terms. I accordingly



sent for Mr. Lafontaine, the most talented and influential representative of the
French Canadians in the H. of Assembly, to whom Lord Sydenham made his
overture; and after several communications with him and my Council, I addressed
to him, by the advice of the latter, a note ... This recommendation of my Council
presented to me in writing, was accompanied with a notification, that if I
declined to make so large an offer they would feel themselves compelled to resign.
Its tenor ... is to offer to the party four out of the eleven seats in my Executive
Council, admitting Mr. R. Baldwin, (altho' not a French Canadian) as a gentle-
man from whom the party could not conscientiously separate, and without whom
they had expressed their determination not to accept of any terms.

This negotiation was necessarily deferred until the arrival of Mr. Lafontaine
and the body of Members at this place for the opening of the Session, and was
further delayed in order to await the arrival of the Mail from England, which
might possibly have contained information for my guidance. On the assembling
of the Members I found that my attempts at conciliation had proved unavailing-
that my appointments had either estranged friends whom the parties had left
behind, or had failed to inspire confidence among those whose support I sought
to gain. The high Conservative party I ascertained had made overtures to the
French Canadians, and the extreme opponents of the Government, and were
prepared to combine with them in order to overthrow my Executive Council,
heedless of the inconsistency of such a course, and of the difficulties in which
its success would have placed me. The result, if a trial of strength had taken place,
would with such a combination have been fatal to my Council; who would
immediately have resigned, and fatal, I am confident, to the tranquil Govt. of
the Province for some time to come. I had therefore the strongest reason for
keeping my Council together as far and as long as I could do so advantageously
and honourably.

With these views I did not hesitate to make the proposed offer. To my surprise
and regret it was not accepted:-objections being raised to the principle of grant-
ing Pensions to the retiring Officers; and the negotiation was broken off. The
debate on the Address in reply to my Speech from the Throne commenced; an
amendment containing a direct expression of want of confidence was moved:
and the discussion threatened to be very acrimonious, and to place almost in-
surmountable difficulties in the way of healing the animosities it would have
created and of remodelling the Executive Council on safe principles, if the necessity
for such a course should have arisen. Meanwhile I ascertained that the terms
of my offer had not been made generally known to the French Canadian Members.
I accordingly empowered one of my Council to read my letter to the House. The
effect was instantaneous. The negotiation was renewed the next morning, the
point at issue was compromised, and the arrangement was completed.

The sequel may be briefly told. The hostile amendment.. . was withdrawn:
an echo to the Speech was almost unanimously voted, and the next night an
address, expressing in the strongest terms the satisfaction of the House at the
course which I had taken, was moved by a Member of the British party, and
passed by a majority of 55 to 5 (all my Executive Council except one, staying
away,) its only opponents being the leaders of the Ultra Conservative party, and
Mr. Neilson, all of whom, had on the occasion acknowledged their disposition
and their desire to admit the French Canadians to a share in the Govt.

It now remains for me to describe to yr. Lp. the immediate effects of my
measure, and the results which I anticipate from it.

The H-ouse of Assembly has already expressed "its unmingled satisfaction"
at the course which I have taken. From the principle of it there was not one
dissentient voice. I may confidently state that the same feeling exists in the other
branch of the Legislature. I have united the voices of seven eighths of the House
of Assembly in present support of the Government-some defection must be
expected, but none by which the Govt. will be at all weakened. I have met the
wishes of a large majority of the population of Upper Canada and of the British
Inhabitants of Lower Canada. I have removed the main ground of discontent
and distrust among the French Canadian population; I have satisfied them that
the Union is capable of bei-ig administered for their happiness and advantage,
and have consequently disarmed their opposition to it. I have excited among
them the strongest feeling of gratitude to the Provincial Government, and if my
policy be approved by H.M.'s Govt. I shall have removed their chief cause of
hostility to British Institutions, and have added another security for their
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devotion to the British Crown. The lapse of five years, under the recent extra-
ordinary circumstances of Canada, has created great change in the opinions and
feelings of men placed in the position of the French Canadians. Those who never
swerved from their loyalty and whose number I believe bas been much under-
ratcd, feel grievously the hardship of being included in the same punishment
of suspicion and disqualification with those upon whom it justly fell. These,
un the other hand, finding themselves wholly unable to resist the power of Great
Britain, have learned to consider how little they can gain by opposing lier reason-
able demands, and how much they may lose by resisting them. The result lias
been an earnest desire to recover the good opinion of the Mother Country, and
1o le restored to its confidence, in a manner consistent with the honour and the
pride which their separate origin naturally inspires. The Union did not offer
that occasion: it was imposed upon them without their being consulted, (for
Lhey had no representation in the Special Council) and without regard to their
renonstrance.

The present crisis, however, has offered the occasion; I have seized it; and
I cannot use terms too strong in expressing to yr. Lp. my conviction that the
resuilt will, without the least sacrifice of British interests, or the least danger to
British Institutions in the Province, tend to establish and confirm the principles
and main intentions of the Union, and thus conduce to make United Canada one
of tlie most happy, contented, loyal and prosperous portions of H.M.'s Dominions.

There will, I am aware, be at first a great outcry here among a minority in
both provinces. This will soon moderate. There was the saine when I appointed
two talented and irreproachable Canadians to the Bencli in Lower Canada; but
the same parties who then complained now declare that they have not, and never
had, any objection to the admission of French Canadians, even into the Govern-
ment. The change, I know, will be very unpalatable to those who approve of
an exclusive system of Govt. and who wrongly imagine that any favour shown
to their opponents is a total transfer of power and patronage into their hands.
Great efforts will be made to convince the people and Govt. of Great Britain that
by ceasing to maintain an exclusive system, I have abandoned all power of
control; and the recent history of Canada has rendered it easy to create such an
impression. If these are allowed to succeed my attempt will fail; and though I
be permitted to proceed in it, my efforts will be paralysed. But if H.M.'s Govt.
believe that I have not acted in this matter without due consideration and reflec-
tion ;-if they will weigh the various feelings of interest, of prejudice, and of
animosity which are likely to influence the opinions of individuals belonging to
the province, against the opportunities which 1, a Governor-General, possess of
collecting and comparing the opinions of all parties,-against the absence of all
interest on my part except for the welfare of the province-and against the sense
of grave responsibility under which I have acted-they will not withhold from
me their prompt sanction and their firm support, which are essential to the
successful issue of my policy.

I have &c
CHARLEs BAGOT.

CXXXVIII

BAGOT TO STANLEY, SEPTEMBER 26, 1842

[Trans.: Bagot Papers (Canadian Archives).]
Kingston

Sept 26th, 1842
M\ly dear Lord Stanley,

I do not think that I have a syllable to add which is material to the intelligence
conveyed to you in my public and confidential despatches by this mail-nor any
further explanation to give, or argument to advance in defence of the great
measure which I have thought it necessary and right to take.

Of the magnitude and importance of that measure I am fully sensible-and,
to the best of my abilities, I have carefully considered all the consequences,
whether for good or evil, which may flow from it-But I have satisfied myself-

lst. That this, or some other measure substantially the same in its effect,
could no longer be delayed.
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2ndly. That, if it had been forced upon me by a vote of The Assembly, it

would have given, although not a majority, a sudden & therefore a dangerous
ascendency in the Government, for the future, to The French Canadians, or have
led to a violent disruption of The Union, with all its consequences.

3rdly. That, if it was to be donc at all, it was to be donc confidently,.-
largely-and by the instrumentality of those who alone could carry with them
the general sentiment of their race.-

Such has been my fixed persuasion founded upon the calmest and most careful
observation of The State of Parties, and of the Colony since I arrived in it.-
I found The Union was not completed-Sydenham had effected the fiançailles-
The Marriage, as He very well knew, must be the work of His successor-Every
circumstance appeared to me to combine in suggesting that the moment was
favourable for performing that ceremony. Accident forced upon me the necessity
of immediate decision-and, upon my own responsibility, I have decided.

If I have judged wrong, and, as in your better judgment you may find good
reason for doing, you and Sir Robert Peel disapprove of my course, let me urge
upon you the expediency of immediately disavowing it by my public recall:-
There is now no other course by which, if the step which I have taken is erroneous,
it can be retraced. A new Governor General migit do what I can not, dissolve
the Present Assembly, and appeal to the Country as Head did.

I do not attempt to disguise that even that course would be full of hazard
to the tranquillity-and perhaps to the eventual preservation of the Colony-
But i, seems to me to be the only one.

If, on the other hand, you acquiesce in the reasoning which has governed me,
and are satisfied as to the position in which I was placed when called upon to
act, I would ask you to give me all the assistance, and the measure the great
additional effect which it is in your power to do by such an expression of your
full concurrence in it, as I may be at liberty to announce in whatever way you
may prescribe.

I can say no more. I must, and I am prepared to, stand or fall by the state-
ment of all that has occurred, as it is made in my two despatches. If to fall, to
fall without remonstrance, or complaint, and with unfeigned deference to the
opinions of those who, in such matters, must have more knowledge and experience
than T can be supposed to have.

CXXXIX

BAGOT TO STANLEY, SEPTEMBER 26, 1842

[Trans.: Bagot Papers (Canadian Archives).]
Confidential

Government House
Kingston 26 Sept. 1842

My Lord,

I have stated that all my Executive Council recommended me to admit some
French Canadians into my Government. No one was more strenuous in this
advice than the most conservative and perhaps the ablest of its members, Mr.
Draper, who being apprehensive that they would not come in without Mr. Baldwin,
and being determined not to sit in the Council with that Gentleman, repeatedly
tendered me his resignation in order to remove one obstacle to Mr. Baldwin's
admission. It was no new opinion on the part of the Council; they had advocated
it with Lord Sydenham; and when it suited his policy,. he had adopted it but
unsuccessfully.

I have given a general sketch of Lord Sydenham's policy-were I further to
lift the thin veil of success which covers it, much of deformity would be found
underneath. Towards the French Canadians his conduct was very unwise. He
made enemies of them unnecessarily at a time when he should have propitiated
them and diminished their objections to the Union. He treated those who
approached him with slight and rudeness, and thus he converted a proud and
courteous people, which even their detractors acknowledge them to be, into
personal and irreconcilable enemies. He despised their talents, and denied their
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olici.al capacity for office. In this respect he was mainly riglit; but there was
the lesser reason for fearing their power when held in proper check, and for
endeavouring further to weaken it by measures which will not stand the test of
justice. Such, for instance, was the cutting off the suburbs from the electoral
)istricts of Quebec and Montreal. His alleged reason was to give a commercial

representation to these two towns; his real reason, well known to his Council,
was to secure the exclusion of the French from the representation and the ac-
quisition of four supporters to his Government. The first point he gained, but
not the latter, as out of the four Members, three opposed him. Another measure
open to the same objection, was the choice of the chefs-lieux for the District
Courts. These he selected in the French Counties without any regard to the
wants and conveniences of the French population, but rather in opposition to
thei. In one case he chose a small decayed village, in a most inaccessible part
of the Country, but in the neighbourhood of a population of 2,000 English,
instead of the former chief Town, five or six times the size of the other, in the most
convenient position, and in the centre of a population of 20,000 French Canadians.
Can it be wondered then that this party, opposed the Union, and all Lord
Sydeniam's measures with their utmost force-that they rejected bis overtures-
and endeavoured to overthrow his Government?

The mode in which several of the Elections were carried in both Provinces,
but especially in Lower Canada, weakened his position with the honest and un-
compromising Reformers of the Upper Province, and gave even Sir Allan
McNNab a pretext for annoying and opposing him.

With regard to the position of the Government during the past Session nothing
could be more precarious or difficult. It was only by dint of the greatest energy,
and I must add the unscrupulous personal interference of Lord Sydenham, com-
bined with practices that I would not use, and Your Lordship would not recom-
mend, in addition to the promise of the Loan and the bribe of the Public Works,
that Lord Sydenham managed to get through the Session.

Afterwards came the day of reckoning. The means and appliances being
exhausted, the power that wielded them being broken (alas1 how rudely 1) up
sprung a crowd of malcontents. Those who were before opposed to the Govern-
ment took courage; those who were overawed by Lord Sydenham's boldness or
firnness shook off their unwilling fealty; all who had or fancied they had, to
complain of disappointed hopes or broken pledges, joined in the defection. Of
this I had some experience and warning during the early part of the year, but
I had no idea of its extent until the approach of the Session and the arrival of
the Members at Kingston. In this Country, where none of the Members reside
at or frequent the seat of Government, except during the sitting of Parliament,
and whose residencies are so far apart, and their community of interests so
slight, there is very little opportunity of ascertaining their sentiments except
when they are collected for the Session. I must acknowledge too that I doubt
whether there existed during the last Session that sentiment of fellowship with
the Members of the Government which would lead them to correspond with
the latter during the vacation; or indeed whether the latter had much sense of
the necessity for taking steps to unite and consolidate their party. Lord Syden-
ham was in fact the sole Government-he decided every thing, and did it him-
self-sometimes consulting his Council, but generally following his own opinion,
and seldom bringing them together or consulting them collectively. To effect
this required all the energy, activity and habits of business which he individually
possessed, together with bis extraordinary boldness and unscrupulosity in dealing
with individuals. The result was that he barely succeeded in getting through
the Session, and if he had not been prematurely eut off, his health would scarcely
have carried him back to England. Although it was pretty generally known
that he was omnipotent in his Council, still much of the blame attributed to his
measures, was thrown upon his Executive, and all who wished to attack the latter
found instruments in measures for which they were really little responsibie.

When the Session closed the Executive Council were conscious that they could
not again face the House, without an accession of strength. They accordingly,
on my arrival advised that the French Canadians should be admitted.

No resource remained but that pointed out by my Council, namely, to negotiate
with the French unless the announcements in my Speech should succeed in turn-
ing the Tide-an almost hopeless chance-Accordingly I introduced into it as
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much as I could to make it popular; the Loan Guarantee Act was passed; the
public knew that I had advertised for Bills and was about to draw for money
on the Treasury. I used the strongest language of hope-perhaps unjustiflably
strong-with regard to an arrangement respecting the Duties on American and
Canadian produce-a subject of great interest here-I announced intended
improvements in two of the most important but very imperfect Acts of last
Session-and in a less formai manner I allowed my intentions with regard to
other measures to become known. All however was in vain-My Speech delivered
on the 8th Instant was received favourably enough; it did not offer much handle
for comment. The Address in reply was, at my personal request, to be moved
by a new Member, who has since, I understand shewn a disposition to retreat
to the (now tory) opposition Camp, and seconded by a Member already allied
to the Conservatives. That party might have been propitiated by such a demon-
stration of friendship, if they had, under Sir Allan McNab's tutelage, been bent
on overturning my Council. This I was determined to prevent; I therefore
adopted the only remaining resource and sent for Mr. Lafontaine on the 10th.
I told him that it was my wish to unite the body of the French Canadians in
the support of my Government, and enquired upon what terms lie and his party
would join it, bringing with them the consent and coôoperation of the population.
He was taken by surprise, and could give no definite answer, merely stating
that they could not come in without Mr. Baldwin, or his assent. I did not
hesitate to express my objections to Mr. Baldwin; but without insisting upon
them, I referred him to his friends for consultation with them. The-next day he
returned demanding four places in the Council, with the admission of Mr. Bald-
win into it. This I confess staggered me. The course which that gentleman had
adopted under Lord Sydenham's Government and his supposed extreme views
and alleged want of administrative powers, however gifted in debate, and how-
ever great his conscientiousness which is generally acknowledged even by his
opponents, made me, as your Lordship knows, most unwilling to receive him
into my Council. I found however that I had no hope whatever of gaining the
French party and people, who now seemed at my feet, unless I admitted him.
I therefore consented to receive him upon the express understanding that he
was to consider himself as brought in by the French Canadian party, admitted
at their request, and for the sole purpose of enabling them to redeem their debt
of gratitude to him. I declined to see him, or to have any communication with
him, throughout the negotiation; he was of their nomination, and had no share
in the construction of my Council, except so far as lie might influence Mr.
Lafontaine's opinion, of which I could be supposed to know nothing. By these
means, if I succeeded, I should dethrone Mr. Baldwin from his post of leader of
the French party, and make him in my Council, and in the eyes of the public,
but a subordinate member of the arrangement. To these terms Mr. Lafontaine
was willing to accede, as far as he was concerned, but as I had only two vacancies
to offer in my Council, and was only disposed to admit a third Member of the
party-unless pressed beyond resistance-he required the opportunity of further
consultation with his friends. Thus I had succeeded in avoiding to treat or appear-
ing to treat, with Mr. Baldwin and his British friends, and in confining my
negociation exclusively to the French party. With this of course Mr. Baldwin
was not well pleased; and I was given to understand that he insisted upon the
four seats and upon the notion and term of "reconstruction" of the Council
being applied to the new arrangement. Upon this ground I was prepared to
take a decided stand. I was willing to make any reasonable sacrifice to gain
the French Canadians, but none to propitiate Mr. Baldwin, still less to throw
away the key stone of my policy, which was to admit the French as a part of,
or an addition to my old Council, and not to reconstruct my Council with Mr.
Baldwin and the French as the steeple of it.

Meanwhile the debate on the Address was adjourned from day to day-The
House became very impatient-It was known that I was negociating with Mr.
Lafontaine-The Conservatives prepared to enter into alliance with the French
in opposition, banded together, and shewed every disposition to increase my
difficulties, collecting as many of the doubtful menbers as would join them.
Time pressed-On the Tuesday Sept. 13th the discussion was to commence;
Mr. Baldwin had prepared a very violent amendment containing an express want
of confidence, which in the then existing feeling of the House would almost
certainly have been carried. In addition to the natural weakness of the Govern-
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ment two of its members and two or three of its supporters were absent. On the
preceding Evening my Council brought me a memorandum of terms, which they
recorrmended me definitely to offer in writing . . . with a formal intimation
tha, if I declined to act upon it they must resign. I accordingly determined to
anticipate any further demands, which the improved strength of the party inight
have encouraged them to make, and wrote the letter ... in which having refused
to mnake any reference to Mr. Baldwin as a negotiator in the matter I made the
several offers suggested. The justification of these several offers and of the
appointments since made under them, I transmit in a separate Appendix to this
lIet er. This letter I placed in Mr. Lafontaine's hands on the Tuesday, and was
not a little surprised when he told me that he could not accept it; as it contained
a pledge to secure pensions to the Officers displaced, which Mr. Baldwin could
not on principle promise to support, and which they could not undertake to
carry through the House, with which the power of granting such pensions would
in hie first instance rest. He expressed his gratitude, almost with tears in his
eyeCs, for the generosity of my offer but declined it-taking however my letter
away with him. Previous to his visit and while anticipating a successful issue
to mny offer to him, Sir Allan McNab came to me in the name of the Conservative
party to offer me the support of 16 votes on condition of dismissing Mr. Hincks
anîd iy two Provincial Secretaries. To this proposition, if their alliance would
have availed me anything, I should have demurred; but I have already shown
tliat it would have damaged instead of imîproving mny position. At 3 o'clock the
dehte began-Finding there was reason to apprehend that my offer was not
genîerally known to the French Canadian Party in the House, and that a know-
ledge of it would bring such a pressure upon Mr. Lafontaine as would either
cmpel hin to withdraw his refusal, or bring about the repudiation of his course
bv the mnajority of his friends, and thus place him in a situation almost fatal to
his future power, by causing a rnost important division in the party, I em-
powered one of my Council to read my letter, which under the impression that
some such course would become necessary, had not been made confidential.
'ie effect was almost electrical. It did not stop the debate; but on the contrary
.Mlr. Bialdwin acquired additional force, and made a very vigorous and effective
speech against the Government, and especially against his former friend and ally
Mr. Hincks-a reply ensued-and the discussion threatened to become very
persorial and acrimonious. Sir Allan McNab was exceedingly bitter and violent.
If a division liad taken place that night a large majority would have voted against
tlie Government; an adjournment however having been moved, an opportunity
was left for the interference of the French Canadians which ended in Mr. Lafon-
taine's withdrawing his refusal, and my agreeing to the terms proposed in the
correspondence . . . upon which the arrangement was concluded. Mr. Baldwin's
amînendtment was withdrawn-a third address slightly altered from the first,was
passed, almost without a dissentient voice, and the next night the Address of
tliariks already alluded to was passed by 55 to 5, the minority consisting of Sir
Allan McNab; Mr. Cartwright, a member of the family compact; Mr. Moffatt,
the sole representative of the old British party at Montreal; Mr. Neilson, who
a pproves of the measure, but professes to doubt its success, being opposed to the
Union, and holding his position by resisting it,-with Mr. Johnstone, a man of
no opinions, who always votes against the Government, because they refused him
an a ppointment.

Thus I have triumphantly succeeded. The House is now prepared to pass any
measure or adopt any course I may suggest. All minor questions of contention
*ire for the present thrown over-the Civil List will escape attack, perhaps notice.
Supplies for a year and a quarter will be voted tomorrow in one sum-a few of the
most essential measures will be passed, and in accordance with the desire which
lias been generally expressed to me by members of the House, I shall at an early
period prorogue the Legislature until February.

Your Lordship's letter of the 1st Instant, and its important enclosure have led
me to expect, if I had not before anticipated it, that this change of policy will
ie both startling and distasteful to the Government and perhaps to public
opinion in England. I regret it, and most exceedingly do I regret the necessity
which has compelled me to adopt it-but I cannot but hope that the position
of affairs which is explained in this and my public despatch, and the knowledge
that I had unfortunately not received instructions from your Lordship when
the crisis suddenly arrived, will justify me in the eyes of the Government, and
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I am quite prepared to leave my justification in those of the public, to the accounts
of the success of my measure, which will accompany its first announcement,
and will follow it in quick succession.

I have united in my favour the mass of opinion-British as well as French-
both in the House of Assembly and in the Country. I have formed a strong,
consistent, and united Government, founded mainly upon the principles which
guided my old Government-for let me assure your Lordship, and it is an impor-
tant element for the consideration of H.M. Government, that the struggles in
this Country-the main questions being now decided and settled-it is not so much
for principle as for a share of power and place. Men and not measures are for
the most part the object of contest, of detraction or of admiration-And I feel
little apprehensive but that with the majority that I retain of my old Council,
I can prevent any extravagant attempts of my new Councillors, if such were to
be made, while I have every reason to believe that they and the French Canadian
party are determined to show that they may safely be admitted to a share of
power, by offering every just facility, and refraining from any vexatious impedi-
ments to the march of Government. This disposition publicly avowed by many
of their leaders, is a new and favourable sign. Should however a contrary course
be adopted cither in the Council or the House of Assembly, your Lordship and
H.M. Government must always bear in mind that the British party outnumber
them in both, and would oppose an effectual resistance to them. I have admitted
the French Canadians not to the control of the Govt. nor to a preponderance in
it, but only to a moderate share in the public administration of affairs. On the
other hand any excess on the part of the Reformers, if such is to be apprehended,
but which I have not observed and do not anticipate, will be the more easily
repressed by the power of the French under the direction of the Government,
united to the independent Conservative interest, which, under the new arrange-
ment, will occupy the advantageous and powerful position formerly occupied by
the French, of the balancing party.

I have thus my Lord, at a length which I fear will be wearisome, but which was
necessary to put H.M.'s Government in possession of my position, explained the
necessity and mode of my change of policy. There was but one way to avoid it-
by appointing a new Executive Council prepared to act without the sympathy
and against an overwhelming majority of the House of Assembly: by denying
in toto the principle of Responsible Government, and refusing to act upon it,
at a crisis whiclh would immediately have brought the question to an issue
unfavorable to the Government. But having before me the Act of Union, Lord
John Russell's despatch of the 14th October 1839,1 Lord Sydenham's avowed
policy, the Resolutions of the House of Assembly last Session,2 and the present
feeling and temper of its members, I was not prepared, to adopt such a policy.
The consequences would have been most disastrous. The Assembly would have
stopped the supplies about to be voted-the questions which led to the former
troubles of Canada would have been revived-all attempts to resist the power
of the Assembly and the tide of public opinion would have failed, and Canada
would have again become the Theatre of a wide spread rebellion, and perhaps the
ungrateful separatist or the rejected outcast from British Dominion.

If I should have succeeded in convincing H.M. Government of the necessity
and propriety of my policy, I would beg to urge upon them the vital importance
of their marking in the strongest manner their adoption of it. This may be
done by shewing that they are fully prepared to carry out the spirit of that policy,
and of the Union Act, -which cast a veil of oblivion over past disaffection, and to
remove the brand of rebels from those to whom that Act has given all the powers
of a representative Government by testifying that they consider the settlement of
our recently disturbed relations with the United States to have removed one
of the main grounds of apprehension and suspicion with regard to Canada, and
that Her Majesty's Government is prepared to repose confidence in the firm
loyalty of the mass of the Canadian People. An Act of Amnesty with the limita-
tions suggested in my despatch No. 195 of the present date, would effectually
mark Her Majesty's adoption of my policy, and this I would most strongly
recommend as a wise, and now a safe measure; and I would even solicit it, as
the most acceptable mark of Her Majesty's approval of rny conduct.

I have &c
CHARLES BAGOT.

i See No. OXII. * See No. CXXVII.
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CXL

STANLEY TO BAGOT, NOVEMBER 2, 1842

[Trans.: Bagot Papers (Canadian Archives).]
Downing Street

2 November 1842
Sir,

ler Majesty's Government have given to your Despatch No. 192 of the 26th of
Septeniber the anxious consideration which was due to the importance of the
step which you have taken, and to which you ask their sanction, and to the
magnitude of the interests involved in their decision.-In that Despatch you
describe the state of feeling which you found to exist on your arrival in Canada,-
the position of the various parties,-the degree of success which had attended
Lord Sydenham's endeavour to give effect to the provisions of the Act of Union,-
and the causes which, at the close of the first Session, rendered his majority
narrow and precarious.-You proceed to state the course which you yourself
pursued, in obedience to your Instructions up to the period of the opening of
the Session,-the difficulties by which, from a combination of parties, your
Executive Council, as then constituted, was surrounded and would speedily
have been overwhelmed,-the Negotiations into which, by their advice, you
entered,-the proceedings in the House of Assembly,-the ultimate re-con-
struction of your Government,-and the effect which you conceive that re-
construction to have had upon the public mind in Canada, and upon the proceed-
ings of the Session which you have just closed by Prorogation.

I proceed to convey to you the view which, on full reflection, ler Majesty's
Government are prepared to take of these transactions.-But before I do so it
may be convenient that I should place upon record my Instructions of the 8th of
October 1841, under which you proceeded to assume the Government of Canada.
in these Instructions I find the following passage:-

" I need not point out to you that in assuming the Government of Canada
you are placed in circumstances very different from any of your Predecessors-
you are about to administer the affairs of a Province legislatively united after
a separation of fifty Years, during which it was impossible but that separate
interests, arising out of local situation, different origin, and other causes to
which I will not advert, must necessarily have sprung up, and engendered
rivalries and jealousies which have been most unhappily aggravated by the events
of late years, and which it will be your first and chief duty by every means in
your power to allay and to extinguish."

"You cannot too early and too distinctly give it to be understood that you
enter the Province with the determination to know no distinctions of natural
origin, or religious Creed,-to consult in your legislative capacity the happiness
and (so far as may be consistent with your duty to your Sovereign and your
responsibility to Her Constitutional Advisers) the wishes of the mass of the
Community,-and in your Executive Capacity to administer the Laws firmly,
noderately and impartially-You will invite to aid you in your labours for the
welfare of the Province all Classes of the Inhabitants:-you will consider it
your bounden duty to be accessible to the Representatives, and prepared to
listen to their complaints, or the statements of the views of all :-and the only
passports to your favour will be Loyalty to the Queen, Attachment to British
Connexion and an efficient and faithful discharge of public duty."

" In civil matters it must be your policy to seek to withdraw the Legislature and
the Population generally from the discussion of abstract and theoretical questions,
by which the Government of Canada in former times bas been too often and too
seriously embarrassed, to the calm and dispassionate consideration of practical
measures for the improvement and advancement of the internal prosperity of
the Province.-In maturing measures of this description you will endeavour
to avail yourself of the advice and service of the ablest men, without reference
to distinctions of local party, which, upon every occasion, you will do your utmost
to discourage; and in forming them for the Consideration- of the Provincial
Legislature you will endeavour to present them in the form in which they are
most likely to be favorably received by the House of Assembly."

"I do not of course intend to institute a precise analogy between the functions
1 i2
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of that House, and those of the House of Commons, but I should strongly impress
upon you my opinion, that in matters purely domestic, or when you are not
bound either by absolute instructions, or by a sense of the paramount duty which
you owe to Imperial interests, it would be matter of great regret that measures
should be repeatedly, and deliberately afrirmed by large majorities of the Asserm-
bly, and subsequently rejected by the Legislative Council. Your efforts will on
ail occasions be directed to promoting and maintaining harmonious action
between the two Branches of the Legislature. Questions may undoubtedly arise,
on which you may feel it absolutely inconsistent with your duty to sanction
measures approved by one, or even both louses, but I would hope that they may
be of very rare occurrence ; and that when they arise, you may be enabled tempe-
rately and firmly to reconcile the performance of your duty, upon your responsi-
bility to the Crown, with that respect which I arn sure you will be on ail
occasions desirous of showing to the expressed wishes of the Representatives of
the People."

I have extracted thus largely from these instructions, because they explain
fully the principle upon which it was intended that your Government should be
conducted, and because upon a careful review of them I see nothing which, on
the part of Hier Majesty's Government, I desire to retract or qualify. The mode
of giving eflect. to this policy -was left to your judgment, and to your future
experience of the state of affairs in the Colony, which could be but imperfectly
known to the Government, in comparison with the amount of information which
personal observation would supply.

I think you acted wisely in niaking no immediate or extensive change in the
composition of your Couneil, as you found it constituted by your Predecessor;
in taking such opportunities as presented themselves of making known the
general principles on which your Government was to be conducted, and in filling
up such vacancies as occurred with men of varying shades of politics, but of no
extreme opinions, who might be willing to adopt and to support your avowed
policy. I had hoped, I own, that, considering the multitude of parties, or sections,
into which the Legislature was divided, you might have been enabled to rally
round the Government a surTìcient support to enable you, not indeed without
difliculty, in the first instance, but with gradually increasing majorities, to carry
on the business of the Country, notwithstanding any opposition which could be
offered by parties who could have few, if any, bonds of union on the score of
political principles. I had entertained the hope that, acting on this principle,
you might have attached to you the French Canadians as a race, rather than as
a party, and by the admission of a fair proportion of that people, have been
enabled to evince the sincerity of your determination "to know no distinction of
origin or of crecd," at the same time that you afforded no ground for objection
on the part of those whose loyalty and attachment to British connexion had
remained unshaken, and indeed had been signally manifested, in the late un-
happy disturbances.

But it appeared, as the Session of the Legislature approached, that these
hopes could not be realized, that the admission of individual French Canadians
had not the effect of gaining more than individual support to the Government;
that persons so admitted lost their personal influence wit.h their Countrymen,
and added nothing to the strength of the Executive; that the French Canadians,
if admitted at aIl, must be admitted as a party; that as a party, uniting, as they
would have done, with others of entirely opposite principles, in opposition to
your Government, they would have been able to command a majority against
you; and that your Council, as then constituted, would be placed in a minority
upon a Vote of want of confidence.

I am not insensible to the inconvenience which would have been the result
of such an opening of your first Session, or of the angry expressions of exaggerated
opinions which the continuance of a debate on such a subject might have pro-
duced; yet I confess that I am inclined to think it would have been better that
such an inconvenience should have been risked, and the necessity for a re-
construction of your Council made apparent by the result of a division in (he
Assembly.

Your Council, however, themselves appear to have entertained an opposite
opinion; and the Members who were present, tendered to you, as I believe
unanimously, their advice to open a communication with M. Lafontaine, as the
avowed head of the French party; and further, if I rightly understand you,
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advised the nature of the communication to be made, with an intimation, that,
if you declined to make it, their resignation was the necessary consequence.

1 give entire credit to your Council for the disinterestedness of the motives
by which they were actuated. I am aware that Mr. Draper especially, through
wliom I understand the public communication was subsequently made to the
Assembly, well knew that in giving that advice, lie was rendering impossible his
own continuance in Office; yet I cannot withhold the expression of ny opinion
that the advice itself was injudicious, and that in giving it, the Council went
beyond the proper limits of their functions. It was competent to them, as a
body, to tender their resignation, and to leave in your hands the formation of
a new Administration, the necessity for whiclh their retirement would have made
apparent, and of which, as reconstructed, certain Members of their body might
ionestly have formed a part. But I conceive that it is neither consistent with

English analogy, nor with constitutional principle, for an Administration col-
lectively at once to tender their resignation, and at the same time their advice
is to the Successors to be called in, and the condition to be imposed as part of
tie arrangement. Your Executive Council however, did in fact confess their
own inability to go on, and advised a reference to M. Lafontaine.

I consider that, in so doing, they took upon themselves a heavy responsibility.
I an nost unwilling to enter upon any topic of personal disqualification. I do
not omit from my consideration that Lord Sydenham, on a former occasion,
opened, though unsuccessfully, a negotiation with M. Lafontaine, as the organ
of the French party, but, when 1 look back to the position in which M. Lafontaine
was lately placed, I cannot but feel that his admission to Office, unless you were
clearly satisfied that the charges against him were wholly groundless, should
have been the evident necessary result of adherence to a constitutional principle,
overbearing any motives of personal reluctance. Therefore I think that, in
tendering you that advice, your Council incurred a heavy responsibility.

But farther, the nature of the communication made and the subsequent
publicity given to the negotiations, seem to Her Majesty's Gavernment to be
open to grave objection. If the resignation of your Executive Council, and the
reluctance of the French party generally to accept Office, without their leaders,
imposed upon you the constitutional necessity of having recourse to the advice
of M. Lafontaine, I cannot but regret the publication of a correspondence in-
volving the offer of terms, in the first instance rejected, and afterwards accepted,
subject to important modifications, upon the understood expression of opinion
of tie House of Assembly.

I have felt it my duty to express to you, on the part of Her Majesty's Govern-
ment, the objections which we feel to the mode in which you were advised by
your Executive Council to carry into effect the measures which the course of
events had pointed out as politically necessary, because that mode appears to
Us, in a constitutional point of view, not unimportant, and because it was
certainly at variance with any analogy which could be drawn from the practice
of the Mother Country; but while I point out these objections, I freely and
readily admit the difficulties of the position in which you were placed.

You were instructed to carry on your Government, as far as possible, in accord-
ance with the wishes of the mass of the population; and your Executive Council
tendered you their resignation, on the ground thiat as then composed, they did
not possess the confidence of the people. You were instructed to make no dis-
tinction of race, and justice and policy equally required that the French Canadians
shiould be admitted to a participation in the Administration of affairs-and you
found that the attempt to obtain their co-operation without that of their leaders
was impracticable. Thus circumstanced, and your Government by their own act
virtually dissolved, you acted on their advice as to the selection of their Suc-
cessors; and the result has been the formation of an Executive Council, the com-
position of which, including a fair proportion of men of both British and French
descent, appears to have commanded the approbation of a very large proportion
of the House of Assembly, and has succeeded in passing harmoniously with the
Legislative Council, many important measures.

Adverting to all these facts, and upon a full consideration of the Case in all
its bearings, and of the consequences of a decision taken here adverse to that
which you felt it to be your duty to adopt,-seeing that the Administration
which you have formed will have been acting, when this Despatch shall reach
you, for no inconsiderable period, in harmony with yourself as Governor, and with
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the House of Assembly, and that it must be presumed from the Votes and pro-
ceedings of that House, to possess the general confidence of the People of Canada,
-- er Majesty's Government are prepared to acquiesce in the Line of Policy
which you have taken, and to advise The Queen to sanction and confirm it.

IL will be my duty, acting on Her Majesty's behalf, to give to your Administra-
tion a cordial support, and to the measures it may bring forward the most
favorable consideration. On the part of Her Majesty's Government, I have to
express their earnest hope that its formation may have the effect of extinguishing
party and national animosities, and of directing the minds of all men in Canada,
of whatever origin, to the advancement of the prosperity of their native or
adopted Country. I cannot but entertain the sanguine hope and belief, that as
Her Majesty cheerfully assents in the composition of your Executive Council,
to that which appears to be the general wish of the Colony, in compliance with
those Constitutional principles on which the Act of Union was framed, Her
Subjects of all denominations will look upon that Act, as at once the protection,
and the limit, of their rights; and recognize in a strict adherence to its conditions,
the best security for a due adjustment of the Prerogative of The Sovereign and
the liberties of the People.

lier Majesty can receive no higher gratification than that of learning that,
under its operation, peace and tranquillity are restored to the magnificent Pro-
vinces which are entrusted to your care, and that under the protection of equal
laws, impartial justice, and a free Constitution fairly and honestly administered
Hier Canadian Subjects are daily increasing in prosperity and domestic comfort,
and daily becoming more sensible of the blessings which they enjoy as a loyal
and contented portion of the British Empire.

I have the honour to be
Sir

Your most obedient
humble Servant

STAN LEY.

CXLI

STANLEY TO BAGOT, NOVEMBER 3, 1842

[Trans.: Bagol Papers (Canadian Archives).]
Private

Downing Street
Nov. 3 1842.

My dear Sir Charles
You stated yourself to be well aware that the line which you had felt yourself

compelled to take in reference to the Construction of your Executive Council
would be both "startling and distasteful" to us in England; and I need not
conceal from you the fact that we received with regret the intimation of the
course which had been forced upon you. By the last Mail I was unable to do
more than write you a few lines of acknowledgement; but the subjeet was
deemed so important that a determination was come to to summon the Cabinet
for the lst of this month, on which day it was held and my Public Despatch in
answer to your No. 192 is the result of our deliberations. I am afraid that you
will not consider the sanction conveyed in that Despatch as cordial as you could
have desired; and I wish that I could have used language which would have
implied a more entire approbation of your measure than it was in my power to
employ consistently with the true expression of the feelings of the Cabinet. You
will understand that I do not mean to blame you for the step which you have
taken; on the contrary, I believe it to have been inevitable and that sooner
or later it would have been found necessary to admit the leaders of the French
party to a share in the Government. But i own that I should have preferred
that that necessity should have been demonstraled. To us, who know the dessous
des cartes the necessity is manifest enough; but to the public eye, you appear as
Governor General, inviling the co-operation of men tainted with violent suspicion
of treasonable practises. M. Lafontaine may have been perfectly innocent; but
before the world he is a man against whom a warrant was out for High Treason,
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who came to England to avoid the execution of the warrant, and to whom, on
his arrival in London, a private hint was conveyed, and taken by him, that
ie had better not await the arrival of further intelligence from Canada. I am

aware that Ld. Sydenham entered into negotiations with M. Lafontaine which
were broken off; and of this fact, as well as of the details of the transaction,
I shall be obliged to you to furnish me with such documentary evidence as you
may be able to obtain, at your earliest convenience. M. Girouard's case is still
stronger. You will sec from a private Despatch of Lord Gosford's (printed for
the use of the House of Commons) that M. Girouard, in the first revolt, is supposed
to have been actually in arms-that a reward of £500 was offered, and paid,
for his apprehension, and that although as stated by your Council he surrendered
himseif, he did not do so till after enduring great hardships and privations. You
will see also that lie was again arrested in the 2nd outbreak. I cannot but think
it unfortunate that you should, if you were reduced to the necessity of negotiating
with M. Lafontaine, have made him the specific offer of a seat for M. Girouard;
the more especially as it since turns out that M. Girouard declines accepting it.
That he has donc so, is a source of great satisfaction to me; for I confess I hardly
know how I could have asked the Queen to set lier name to an instrument
declaring her especial confidence in the "loyalty" of that gentleman. But. it
vould have been much better, if you found yourself compelled to have recourse

to M. Lafontaine that you should have had his demands in writing, rather than
have committed yourself by a proposition of terms to him, when nothing that
lial transpired rendered evident the necessity of calling upon him at all. The
distinction is a very wide one between accepting conditions offered by him as
the price of his support, inconvenient and objectionable as they might be, and
rnaking to him the offer of the same conditions, as the result of previous personal
intercourse. This farther inconvenience has also resulted, that it is publicly
known that your terms have been refused; and that you have been obliged to
iecede from conditions which in the first instance you considered important.
i mean the retiring Pensions for Mr. Ogden and Mr. Davidson. I think this a
serious dilemma. If these Gentlemen were not fairly entitled to a retiring Pension,
it was hardly fair to make it a condition of the admission of their opponents;
if they were so entitled, it seems very difficult to justify the abandonment of the
claim which had been made in their behalf. I hesitate, at this distance, to pro-
nounce a positive opinion but I think it would have been better, at all events
it would have been more consistent with British practice, if there is to be any
analogy between the Executive Council and the Cabinet, that the whole of them
should have tendered their resignations, and avowed themselves unable to go
on, than that they should have come to resolutions excluding some of their own
body (one at least in his absence) and advising you as to the Individuals to be
taken in to fill their places. From subsequent events, M. Lafontaine appears to
be a weak, timid man, who did not venture upon accepting office, until he was
assured that his doing so would be sanctioned by the general view of his country-
rnen. That he should have privately informed himself of this fact was right &
natural enough; but the way in which it was donc in the face, and almost at the
bidding, of the Assembly seems to me to invest that body with a dangerous
power of controlling the choice of the Crown in reference to Individuals. While
I state to you thus frankly the objections which I feel to the details of the
course which you have taken, and when I add, as I must do, that I deeply regret
the necessity which impelled you to do it, I freely admit to you that I think the
necessity existed. Sooner or later, these men, or some of them, must have been
admitted; but I wish that longer time had been taken, and the impossibility
proved of dispensing with their admission. You will say, that in such circum-
stances their admission would have been a triumph. It is so under any circum-
stances. No Governor General except on compulsion, would have selected-and
no British Minister would have sanctioned the selection of Messrs. Lafontaine &
Girouard to administer, or aid in administering the affairs of the Province; and
it is on the necessity of the case that I must defend, and am prepared to defend,
your course of action. And do not be afraid but that, being determined in defend-
ing it, we will do so cordially, and in earnest. It is my duty to tell you in con-
fidence the objections which I see, and the repugnance which I feel; but I know
how much your power depends upon the character of the support which you
receive here, and you shall not be abandoned. I can readily conceive that for
the immediate purposes of Canadian administration it would have been more
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convenient if I could in my public Despatch have adopted a tone of more entire
approbation, and having expressed myself not merely as acquiescing in, but as
thoroughly satisfied with the course which Canadian events have taken. But in
the first place I could not have done so with truth-nor could I have done so
without running counter to public feeling in England. I have to look, not only
to impressions in Canada, but to impressions at home also; not only to the
effect on your Government there, but to the possible effect on other Colonies,
in the example set of the promotion of men who have taken a conspicuous part
in measures which led to revolt, and who are not free from the suspicion of
having participated in revolt themselves. In adopting therefore your line of
policy, I neither can, nor ought I to conceal my regret that you have been com-
pelled to take it. You ask me, if we disapprove your policy, at once to recall
you. Even if we entirely disapproved it, that course would be impossible.
Your Successor would be placed in a position in which he could not take a move
without the certainty of check-mate; and he would have in the end to fall back
upon your steps, with all the obloquy to himself and the Governinent, of having
sought to retrace them. But I beg of you to understand fully, thal we do nol
disapprove your policy; and that we are prepared to support it, and defend you
for having pursued it. Only we must rest your defence on the impossibility of
your carrying on the Government without having recourse to the men whom
you have called to your Council.

Again, as to the amnesty, I do not doubt that at this moment, a general,
and almost universal extension of amnesty would be both safe, and popular, in
Canada; and with your Executive as now composed, it might be the means of
avoiding some unpleasant observations; but I must look to the example held out
to other Colonies, and to the effects produced here at home. I cannot forget
that at this moment a Vessel is on the point of sailing for Van Diemen's Land,
with 90 Convicts, transported for offences in the late disturbances here, analagous
in character though generally far less serious in degree, than those for which the
Canadian Convicts are suffering-and what would be the effect, if the same ship
which took out the English Rioters, brought back to Canada in triumph the
whole mass of convicted Traitors? I have written you a Public Despatch on the
subject of this proposed amnesty, to which I have little to add privately. As
soon as you furnish me with the information required, I will see how far I can
safely go to meet the wishes expressed by yourself and by the H-ouse of Assembly;
and I beg of you carefully to consider the effect of any specific recomniendations
you may make, and especially to examine who, and what, are the persons whom
you would include in a general amnesty or in respect of whom you would ask
for a discretionary power. And with regard to the latter, I would have you
well consider, in asking for the power of drawing distinctions, whether you
would be able in ail cases to enforce your distinction in cases of unfavourable
decisions. I can imagine a case in which application might be made to you,
and refused; and in which the party so refused should bid defiance to you,
enter the province in spite of you, and successfully dare you to molest him. In
such a case it would have been infinitely better that you should have had no
discretionary power at all.

I hope you will observe the last Paragraph of my public Despatci, as to the
adherence to the provisions of the Act of Union. The present seems to me a
favourable time for impressing on your Government, as a body, the propriety
and the necessity of adopting that Act as a whole; and of declaring their intention
to stand by its provisions, including Civil List, and every other debatable
question; to take it in short as a fait accompli, which in the main has secured to
them good Government, and the power of self-government, and to which there-
fore interest and policy alike call on them to adhere. They are strong enough
to take this course, and tieir taking it would, I own, go a long way to reconcile
me to the course which has been pursued. I regret to see that you have only
got your supplies in the form of a vote of credit till March next. You had led
me to expect the passing of the Estimate for a year & a quarter. The general
course leaves every debatable point still open.

There are several other topics on which I should have wished to have written
to you by this Mail, but tines passes so that I find it impossible to do so. You
shall have the instruments sent out for Draper, Lafontaine, & others which may
be necessary, by the Mail of the middle of December. I wish I could have sent
them sooner, but the Queen is going to Brighton, and there will be no Council
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till that month. They will however, be in time, as your Session does not recom-
mence till February. Goulburn is satisfied with the result of the money-matters
and we shall be able to arrange everything for you.

Believe me, my dear Sir Charles,
very sincerely yours

STANLEY.

CXLII

METCALFE TO STANLEY'

[Trans.: J. W. Kaye, Selections from the Papers of Lord lelcalfe, pp. 411 ff.,
London, 1855.]

August 5, 1843.
My Lord,-Regarding Lord Sydenham as the fabricator of the frame of govern-

ment now existing in this province, I have read his despatches to her Màjesty's
Secretary of State with attention, in scarch of some explanation of the precise
view with which he gave to the local executive administration its present form;
or of any clear understanding whichli he authorized the colony to entertain on
the mooted question of Responsible Government.

I find that in the early portion of his despatches, whenever the notion of
Hesponsible Government is alluded to, in the sense in which it is here under-
stood, lie scouts it. There are some remarkable passages in his letters from
Hialifax, or about the time of his mission to Nova Scotia, which indicate decisively
lis view of that question. In speaking of a vote of want of confidence passed in
the Legislative Assembly of that province, with regard to a member or members
of the Executive Council, lie reprobates such a vote as unconstitutional. He does
not entertain the same opinion of a petition from the louse to her Majesty for
the renioval of the Governor. This proceeding he regards as the constitutional
mode by which a colony may express its disapprobation of the administration
of the government, and seek redress against the mensures of the Governor.
Nothing could more clearly define his view of the responsibility of a colonial
Government, which evidently was, that the Governor is the responsible Govern-
mient; that his subordinate executive oflicers are responsible to him, not to the
Legislative Assembly; and that he is responsible to the Ministers of the Crown,
und liable to appeals from the colony against his proceedings; it being, at the
same time, incumbent on him to consult local feelings, and not to persist in
employing individuals justly obnoxious to the community.

Regarding this as the view taken of the question by Lord Sydenham, it is
beyond measure surprising that he adopted the very formn of administration that
was most assuredly calculated to defeat that purpose, and to produce or confirm
the notion of Responsible Government which he had before reprobated; that is,
the responsîbility of the executive officers of the Government to the popular
Legislative Assembly. In composing his Council of the principal executive offléers
under his authority, in requiring that they should all be members of the Legisla-
turc, and chiefly of the popular branch, and in making their tenure of office
dependent on their commanding a majority in the body representing the people,
le seems to me to have ensured, with the certainty of cause and effect, that the
Council of the Governor should regard themselves.as responsible, not so much
to the Governor as to the House of Assembly. In adopting the very form and
practice of the Home Government, by which the principal Ministers of the Crown
forn a Cabinet, acknowledged by the nation as the emecutive administration,
and themselves acknowledging responsibility to Parliament, he rendered it
inevitable that the Council here should obtain and ascribe to themselves, in at
least some degree, the character of a Cabinet of Ministers. If Lord Sydenham
did not intend this, he was more mistaken than from bis known ability one would
suppose to be possible; and if he did intend it, le, with his eyes open, carried
into practice that very theory of Responsible Colonial Government which he had
pronounced his opinion decidedly against.

I cannot presume to account for this apparent inconsistency otherwise than
Metcalfe's dispateh illustrates the breaking down of Sydenharn's system of 'responsible govern-

ment'. Kaye's note is reprinted at the end of the dispatch. For Metcalfe's government, see Dent, J. C.,
Canada Since the Union of 1841 (Toronto, n.d.); and Wakefield, E. Gibbon, (?) View of Sir Charles
Metcalfe's Government of Canada (1844); Morison, British Supremacy and Canadian Self-Governnent
(Toronto, 1919); Martin, Empire and Commonwealth (Oxford, 1929); Kennedy, The Constitution of
Canada (Oxford, 1923).

CONSTITUTIONAL DOCUMENTS OF CANADA1867] 489



by supposing either that lie had altered his opinion when lie formed his Council
after the union of the two provinces, or that he yielded against his own con-
viction to some necessity which he felt himself unable to resist. His despatches
do not furnish any explanation as to which of these influences lie acted under;
at least, I have not discovered in his latter despatches any opinion on the subject
on which he had previously declared his decision against the theory, which he
practically carried into effect, by avowedly making the tenure of office dependent
on the support of a majority in the popular branch of the Legislature.

It is understood that he was little accustomed to consult his Council, and that
lie conducted bis administration according to his own judgment. His reputation
for ability stands very high in this country; but it is believed that lie could
not have carried on his Government much longer without being forced to yield
to the pressure of the Legislative Assembly on his Executive Council. Before
the commencement of the first session of the Parliament of Canada, the only
session of the united province that lie lived, or ever intended, to go through, lie
was threatened with a vote of want of confidence against a part of his Council-
the very vote which lie had pronounced to be unconstitutional. This was averted
during that session by a division in the Reforn party, but the session, I am
informed, was scrambled through with dilliculty, the majorities reckoned on in
support of the Government on some questions not exceeding one voice, and
there not being in every instance even that. The first week of the session was
occupied in extorting from the members of the Council an avowal of their re-
sponsibility to the majority, according to the popular construction of Responsible
Government. The vote of want of confidence was averted in that session only
to be brought forward in the next, when, as is known, the dread of it operated
with decisive effect.

I dwell on Lord Sydenham's administration because it has lad a most important
influence, which is likely to be permanent, on the subsequent government of
this province. He established, among the last acts of his administration, what
is here called Besponsible Government, and left the problem of the success of
that system in Colonial Government to be solved by futurity. It may have been
that to carry the measures which lie lad immediately at heart lie could not avoid
what lie adopted.

The term Responsible Governm-ent, now in general use in this colony,' was
derived, I am told, from the marginal notes of Lord Durham's report. Previously
to the publication of that document, the Democratic party in Upper Canada
had been struggling for a greater share than they possessed in the administration
of the Government of the country; but they had no precise name for the object
of their desires, and could not exactly define their views. Lord Durham's report
gave them the definition, and the words Irresponsible Government, Responsibility
of the Government, Responsibility of the Officers of the Government, occurring
repeatedly in the marginal notes, it is said furnished the name. From that time
" Besponsible Government" became the war-cry of the party. Lord Sydenham,
on his arrival in Upper Canada, had to encounter or submit to this demand.
One of his objects was to win the Beform party, the name assumed by the party
in question, and they could only be won by the belief on their part that Re-
sponsible Government was to be conceded. la fact, Lord Sydenham, whether
intending it or not, did concede it practically by the arrangements which he
adopted, although the full extent of the concession was not so glaringly manifested
during his administration as in that of his successor.2

There appears to me to have been a great difference between the sort of
Responsible Government intended by Lord Durham and that carried into effect
by Lord Sydenham. On examining Lord Durham's report in search of what may
be supposed to have been his plan, I find that lie proposes that all officers of
the Government except the Governor and bis secretary should be responsible
to the United Legislature; and that the Governor should carry on his government
by heads of departments, in whom the United Legislature repose confidence.
All this miglit be done without impairing the powers of usefulness of the Governor.
If the secretary who issued the Governor's orders were not responsible to the
Legislature, there would be a great difference fron the present arrangement
under which the provincial administration generally is carried on through secre-

On May 14, 1829, however, a petition signed by over two thousand inhabitants of Upper Canada
was presented to the house of conunons asking for 'a local responsible ministry'.

2 Sir Charles Bagot. (See Nos. OXXVIII-CXLI.)
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taries professedly so responsible. The general responsibility of heads of depart-
ments acting under the orders of the Governor, each distinctly in his own
department, might exist without the destruction of the former authority of her
iMajesty's Government. In this scheme there is no mention of the combination
of these officers in a Council, to act bodily with the character of a Cabinet, so
as manifestly to impair the powers of the responsible head of the Government.
Lord Durham's general conception does not seem to have been formed into a
distinct plan, and when he says that the responsibility to the Legislature of
"aill officers of the Government except the Governor and his secretary should be
secured by every means known to the British constitution," he does not explain
by vhat means this should be done; and it is by the means of doing it that the
plan must be most materially affected.

Lord Sydenham realised the conception in the way most calculated to weaken
the authority of the Governor, and render the responsibility of the officers of
the Government to the popular branch of the Legislature complete, by transact-
ing the business of the province through the provincial secretaries, and making
them and all the heads of departments a Council responsible to the Legislature, and
holding their seats by the voice of the majority. As far as Lord Sydenham's
despatches show, this was an optional and spontaneous arrangement on his part,
ailthougli clearly opposed in its natural consequences to the sentiments which
he had previously expressed.

Lord Sydenham's policy in Upper Canada was to win the party calling them-
selves Reformers, to crush the party called the Family Compact, and to form
a Council of the moderate men of the Reform and Conservative parties. In the
two former of these objects he succeeded. In the latter he must be said to have
failed, for, although the Council so formed struggled through one short session
of the Legislature, it could not meet, or was afraid to meet, the threatened storm
in the next, and was broken up, the Conservative portion retiring to make way
for the French party, and what was considered the extreme Democratic, or
Reform party.

Lord Sydenham's policy in Lower Canada had been to subdue the French
party. In this he failed. They remained compact and exceedingly embittered
against Lord Sydenham. They united themselves with the extreme Democratie
)arty; these were strangely joined by the extreme Conservative party; and this

combination overthrew Lord Sydenham's Council, which had been previously
recruited by Sir Charles Bagot, with accessions from both the Conservative and
the Reform parties.

By these manoeuvres the French and Reform parties became united, the Con-
servatives were thrown into a minority, and the ultra-Conservatives, who had
aided in bringing about this change, were dropped by their recent allies, in
accordance with the terms of their alliance, which was only for offensive war
against the Council.

The result of this struggle naturally increased the conviction that Responsible
Government was effectually established. New councillors were forced on the
Governor-General, to at least one of whom he had a decided antipathy. The
Council was no longer selected by the Governor. It was thrust on hii by the
Assembly of the people. Some of the new members of the Council had entered
it with extreme notions of the supremacy of the Council over the Governor-
that is, of the necessity of his conforming to their advice on all matters, great or
small; and the illness of Sir Charles Bagot after this change threw the current
business of adminstration almost entirely into their hands, which tended to con-
firm these notions. Subsequent experience has, I hope, modified these impressions,
and produced a more correct estimate of the relative position of the Governor
and the Council; but it is obvious that the existence of a Council, in reality
appointed and maintained by a majority in the popular branch of the Legislature,
must tend to impair the power and influence of the Governor. Whether this, in
the end, will operate advantageously for the colony and the mother country,
time alone can positively show. I am disposed to think that its immediate effects
are injurious, presuming, as I do, that whatever good it may seem to effect
might have been produced in another way.

One evil of this kind of Responsible Government is, that it tends to produce
the government of a party. The Governor may oppose himself to this, but will
hardly be able to do so effectually. The Council will be apt to think more of
securing their own position than of cordially co-operating in the accomplishment
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of his wishes. Their recommendations in matters of patronage, which in the
relations existing between them and the Governor are likely to be often attended
to, even without admitting their claim to a monopoly, will be almost always in
favour of partisans. Their supporters look to them for the exclusive bestowal
of places of emolument, and threaten openly to withdraw their support froin
them if they do not favour their views. To maintain the majority by which they
hold office will be with them a primary concern; such, at least, is the tendency
of the circumstances of their position, without supposing the total absence of
higher and botter motives.

Without a Council so circumstanced, a Governor, acknowledging the propriety
and necessity of conducting his government according to the interests and wishes
of the people, and of conciliating and winning the Legislature-and this might
have been mode a rule for the guidance of Governors never to be departed from
-might render his administration of the government satisfactory to all parties,
and obtain an influence conducive to the preservation of affectionate relations
between the mother country and the colony, and to the welfare and interests
of both. Under the existing system, the Governor, it appears to me, is not likely
to obtain influence. If lie and his Council are cordially united, ho becomes, either
in reality or to appearance, a partisan, without any reason for his being so. The
credit of all the good tlhat lie nay do will be assumed by them, or ascribed to
them, by their party. All that may be considered evil by the other party lie
will have the discredit of allowing. If lie evinces any disposition to conciliate
the other party, he becomes an object of distrust to his Council and their party.
Their interests and his, and with his those of her Majesty's Government, are
always distinct; for they bave their interests as a party to guard, which must
be distinct from those of her Majesty's Government, as well as from any which
the Governor mnay personally feel with respect to the credit of his administration.

I will endeavour to describe my own position. I am not perfectly satisfled
with my Council, chiefly because they are under the influence of party views,
and would, if they could, drag me on with them in the same course. The only
effectual renedy would be to dismiss them, or such of them as are most in the
extreme on tiis point, and form another Coincil. But the consequence to be
expected would be, that a cry would be raised accusing me of hostility to Re-
sponsible Governnent. The new Council would not be able to stand against a
majority in the popular branch of the Legislature, and I should either be obliged
to take bock those whom I had dismissed, with a sort of disgrace to myself
injurious to the efficiency of my goverunment, or be in a continual warfare with
a majority in the flouse of Assembly thiat would render my presence here of no
benefit to her Majcsty's service. Such a contest I would neither shrink from nor
yield to, if it became my duty to encounter it; but it is so desirable to avoid it,
that it would require strong grounds to justify its being wilfully incurred.

lMy objects are to govern the country for its own welfare, and to engage its
attachment to the parent State. For these purposes it is my wish to conciliate
all parties; and although this might be difficult, I do not perceive that it would
be impracticable, if the Governor were free to act thoroughly in that spirit;
but the acconplisbment of that wish seems almost impossible when the Governor
is trammelled with a Council deeming it necessary for their existence that their
own party alone should be considered. Sooner than abandon myself as a partisan
to such a course, 1 would dismiss the Council and take the consequences; but
it is scarcely possible to avoid the influence of party spirit in an administration
in which every adviser and every executive officer is guided by it; and the chief
difficulty of my position, I conceive, is to act according to my own sense of what
is right, and in opposition to this party spirit, without thereby breaking with
the Council and the majority that at present support them. The form of ad-
ministration adoptbed by Lord Sydenham appears to me to have put heavy
shackles on any Governor who means to act with prudence, and would not rock-
lessly incur the consequences of a rupture with the majority in the popular
Assemnbly. The meeting of the Legislature will probably enable me to see my
position more clearly. It is at present far from certain that a change of councillors
would produce any beneficial alteration in respect to the difficulty noticed, for
any Council appointed on the principle of Canada Responsible Government
would mîost probably have similar party views, and the saine pressure on them
frorn their partisans.

It becones a question whether Party Government can be avoided. The
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experiment of Besponsible Government in this colony hitherto would indicate
that it cannot. It seems to be inevitable in free and independent States where
Responsible Government exists; and the same causes are likely to produce
sirnilar effects everywhere; but there is a wide difference between an independent
State and a colony. In an independent State all parties must generally desire
tUe welfare of the State. In a colony subordinate to an Imperial Government,
it may liappen that the predoninant party is hostile in its feelings to the mother
country, or bas ulterior views inconsistent with lier interests. In such a case,
to be obliged to co-operate with that party, and to permit party government to
crush those who are best affected, would be a strange position for the mother
country to be placed in, and a strange part for her to act. This ought to have been
well considered before the particular system which lias obtained the name of
Responsible Government was established. I is now, perhaps, too late to rernedy
thie evil. I have supposed an extreme and possible case without intending to
apply the description to the state of parties in this colony. I trust that it is in
a great degree inapplicable. It is nevertheless so far applicable, that the party
always known as the British Party in this province is now in the minority. It
will be my study to make all parties contented and happy; but tiat part of my
task, I fear, is hopeless. It will also be my study to promote loyalty to our
gracious Sovereign, and attachment to the British Empire. These feelings will
be most successfully confirmned by an administration of the government satis-
factory to the people, and by a conviction in their minds that their interests
are pronoted by British connexion. The acts of lier Majesty's Government in
guaranteeing the loan for public works, and in facilitating the importation of
Canada wheat and flour into the United Kingdom, ought to have in this respect
a very beneficial tendency, as evincing a fostering care for the colony which
can hardly fail to be highly appreciated.

I have to apologise for some repetition in this despalch of sentiments nearly
tlie saine as those expressed on former occasions on which I have noticed the
samne subject. It is one which has unavoidably occupied much of my attention,
and is brought before me continually by daily occurrences. I feel that the little
power of usefulness that I might have had under different circumstances is
obstructed by the plan of administration introduced into this colony; but that
any attempt to remove the impediment would most probably be still more
injurious. I have therefore dilated on the peculiarity of ny position more
frequently than may seem necessary; and I trust that I shall not again trouble
youîr Lordship on this topic.

[The anticipations shadowed forth in the preceding despatch were soon ful-
filled. Sir Charles Metcalfe said truly that " the chief difliculty of his position
wvas to act according to his sense of what was right without breaking with his
Couincil." In a preceding despatchli he had spoken of the requirements of bis
Council, and the impossibility of submitting to them consistently with the duty
that be owed to the Imperial Government. " I am required," he said, "to give
nyself up entirely to the Council; to submit absolutely to their dictation; to
have no judgment of my own; to bestow the patronage of the Government
exclusively on their partisans; to proscribe their opponents; and to make some
public and unequivocal declaration of my adhesion to these conditions, including
the complete nullification of lier Majesty's Government." But lie was not, dis-
posed to purchase peace on such terms as these. As the autumn advanced, the
prospect of a rupture with the Executive Council seemed more and more inmmi-
nent: "At the end of November the crisis came. The question which precipitated
it at last was a question of patronage. Metcalfe had appointed to his personal
Staff a French-Canadian officer who was distasteful to Mr. Lafontaine. The
appointrnent was intended to conciliate the French-Canadian community, but
it offended their chief. The leaders of both parties in the Council then waited
on the Governor-General, intent on advancing the pretensions of the Executive.
They demanded that the Governor-General should make no appointment without
the sanction of his Ministers. During two long sittings, on the 24th and 25th of
November, Baldwin and Lafontaine pressed their demands with energy and
resolution; but Metcalfe, in bis own placid way, was equally energetic and reso-
lute. . . . On the 26th of November, all the members of the Council, with the
exception of Mr. Daly, finding that they could not shake the firmness of the
Governor-General, resigned their offices, and prepared to justify their conduct
to Parliament and the colony at large."]
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CXLIII

EARL GREY TO LIEUTENANT-GOVERNOR SIR JOHN HARVEY, K.C.B.1

[Trans.: Imperial Biue Books relaling to Canada, 1844-8, vol. xv.]

Extracts from a Despatcl from Earl Grey to Lieutenant-Governor Sir John
Harvey, K.C.B., dated-

Downing Street, 3 November, 1846.
I have received your Despatch of the l5th Septeinber, marked "Private and
Confidential," in which you communicate to me your views upon the state of
affairs which you have found on arriving in Nova Scotia.

Circumstances prevented me from answering your Despatch, as you wished
me to have done, by the packet which left England on the 3d instant; but the
interval which has since elapsed lias enabled me to devote more time to the
consideration of the questions which you have brought under my notice than
the brief space between the arrival and the departure of the North American
packet would have allowed me to do.

I perceive, from your representation of the position of affairs in Nova Scotia,
that there are questions to be determined in respect to the government of that
province of no ordinary dilfmculty, and that it is of the utmost importance that
the first measures of your administration should be preceded by the most careful
deliberation. The knowledge which I possess of the local politics of Nova Scotia
is at present too limited to enable me, with confidence in my own judgment, to
give you any positive and detailed directions as to the course which circumstances
may require you to adopt in the present conjuncture; but though it is out of my
power to give you such instructions, there are certain general principles which
ought, as I conceive, to govern your conduct in this and in similar cases; and
which, as they admit of being stated, ought, I think, to be communicated to you
for your guidance.

I shall advert first to the important topic of the composition of the Legislative
Council. In making apl)ointments to this body, it ought undoubtedly to be the
object of the administrator of the Governnent so to compose iA as to make it
fairly represent the opinion of the majority of the intelligent members of the
community; but supposing the selection of the present members to have been
ill-advised, and that the Council in consequence is not in harmony with public
opinion, the question arises, what is then the proper course to be adopted ? Under
such circumstances there are two considerations to which it is necessary to advert.
First, that it is impossible to allow the Legislative Council to obstruct per-
manently the passing of measures called for by public opinion, and sent up by
the popular branch of the Legislature. Secondly, that it is a serious evil to be
compelled to make an addition to the members ôf this body for the purpose
of changing the character of the majority; since each such addition creates both
a precedent and a necessity for a sinilar and perhaps larger addition whenever
a change in public feeling gives the ascendancy to a new party in the assembly.
It is dificult to reconcile these almost conflicting considerations, but this, in my
opinion, may be attempted with the greatest hopes of success, by adopting as
a rule that an addition is not to be made to the Legislative Council with a view
to changing the character of the majority, except under circumstances of clear
and'obvious necessity. An anticipation that public business will be impeded
because there is a majority in the Legislative Council attached to the political
party which has not the confidence of the colony is insufficient to justify the
appointment of additional members. Practical inconvenience must have actually
arisen, and to a serious extent, before resort can with propriety be had to any
measure for increasing the number of the Council. If that body be found obstruct-
ing pertinaciously the progress of public business, and the passing of laws which
public opinion demands, an addition to it would then be felt to be a just and
necessary measure, and would not excite the same indignation, on the part
even of those against whom it might be directed, as would be the case if adopted
on lighter grounds; while the probability is that, the members of the Legislative
Council, knowing that if it should become necessary this measure must ultimately

I This and the dispatch which follows contain the scheme of 'full responsible government' as worked
out in Nova Scotia by the lieutenant-governor, sir John Harvey, and in Canada by lord Elgin.
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be resorted to, will shrink from creating the necessity by obstinately opposing
themselves to the real opinion of the intelligent classes of the community.

I come now to the second question which you have submitted to me in your
Despatch, namely, the propricty of dissolving the present louse of Assembly.

I am of opinion that under all the circumstances of the case, the best course
for you to adopt is to call upon the members of your present Executive Council
to propose to you the names of the gentlemen whom they would recommend to
sipply the vacancies, which I understand to exist, in the present Board. If they
should bo successful in submitting to you an arrangement to which no valid
objection arises, you will of course continue to carry on the government through
them, so long as it may be possible to do so satisfactorily, and as they possess
the necessary support from the Legislature. Should the present Council fail in
proposing to you an arrangement which it would be proper for you to accept,
il, would then be your natural course, in conformity with the practice in analogous
cases in this country, to apply to the opposite party, and should you be able,
through their assistance, to form a satisfactory Council, there will be no impro-
priety in dissolving the Assembly upon their advice; such a measure, under those
circumstances, being the only mode of escaping from the difficulty which would
otherwise exist of carrying on the government of the province upon the principles
of the constitution.

The object with which I reconmend to you this course, is that of making it
apparent that any transfer which may take place of political power from the
hands of one party in the province to those of another is the result not of an act
of yours but of the wishes of the people themselves, as shown by the difficulty
experienced by the retiring party in carrying on the government of the province
according to the forms of the constitution. To this I attacli great importance;
i have therefore to instruct you to abstain from changing your Executive Council
until it shall become perfectly clear that they are unable, with such fair support
from yourself as they have a right to expect, to carry on the government of the
province satisfactorily, and command the confidence of the Legislature.

Of whatsoever party your Council may be composed, it will be your duty to
act strictly upon the principle you have yourself laid down in the memorandum
delivered to the gentleman with whom you have communicated, that, namely,
"of not identifying yourself with any one party," but instead of this, "making
yourself both a mediator and a moderator between the influential of all parties."
In giving, therefore, all fair and proper support to your Council for the time being,
you will carefully avoid any acts which can possibly be supposed to imply the
slightest personal objection to their opponents, and also refuse to assent to any
measures which may be proposed to you by your Council, which may appear to
you to involve an improper exercise of the authority of the Crown for party
rather than for public objects. In exercising, however, this power of refusing
to sanction measures which may be submitted to you by your council, you must
recollect that this power of opposing a check upon extreme measures proposed
by the party for the time in the government, depends entirely for its efficacy
upon its being used sparingly, and with the greatest possible discretion. A refusal
to accept advice tendered to you by your council is a legitimate ground for its
members to tender to you their resignation, a course they would doubtless adopt
should they feel that the subject on which a difference had arisen between you
and themselves was one upon which public opinion would be in their favour.
Should it prove to be so, concession to their views must, sooner or later, become
inevitable, since it cannot be too distinctly acknowledged that it is neither possible
nior desirable to carry on the government of any of the British provinces in North
Anerica in opposition to the opinion of the inhabitants.

Clearly understanding, therefore, that refusing to accede to the advice of
your council for the time being upon a point on which they consider it their duty
to insist, must lead to the question at issue being brought ultimately under the
decision of public opinion, you will carefully avoid allowing any matter not of
very grave concern, or upon which you cannot reasonably calculate upon being
in the end supported by that opinion, to be made the subject of such a difference.
And if, unfortunately, such a difference should arise, you will take equal care
that its cause and the grounds of your own decision are made clearly to appear
in written documents capable of being publicly quoted.
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The adoption of this principle of action by no means involves the necessity

of a blind obedience to the wishes and opinions of the members of your Council;
on the contrary, I have no doubt that if they see clearly that your conduct is
guided, not by personal favour to any particular men or party, but by a sincere
desire to promote the public good, your objections to any measures proposed
will have great weight with the Council, or should they prove unreasonable, with
the Assembly, or, in last resort, with the public.

Such are the general principles upon which the constitutions granted to the
North American colonies render it necessary that their government should be
conducted. It is, however, I am well aware, far casier to lay down these general
principles than to determine in any particular case what is that line of conduct
which an adherence to them should prescribe. In this your own judgment and
a careful consideration of the circumstances in which you are placed must be
your guide; and I have only, in conclusion to assure you that Her Majesty will
always be anxious to put the most favourable construction upon your conduct
in the discharge of the arduous duties imposed upon you by the high situation
you hold in Her service.

CXLIV

EARL GREY TO LIEUT.-GOVERNOR SIR JOHN HABVEY, K.C.B.

[Trans.: Imperial Bliie Books relating Io Canada, 1844-8, vol. xv.]

Downing Street, 31 March, 1847.
Sir,

I have already acknowledged the receipt of your Despatch of the 2d February,
enclosing two letters to yourself from your Executive Council, and I now propose
to communicate the conclusions at which I have arrived after that attentive
consideration which I have felt due, as well to the intrinsic merits of the views
stated by your advisers, as to the respectable source from which the statement
emanates.

In doing so, it will be convenient that I should at the same time advert to
the correspondence which, soon after your assumption of the government of
Nova Scotia, you had with Mr. Howe and his friends.

Upon a careful comparison of these very able papers, in which the members
of your Council and their political opponents have stated their respective views
as to the manner in which the Executive Government of Nova Scotia ouglit to
be conducted, I am led to the conclusion that there is not in reality so wide a
difference of principle between the conflicting parties as would at first sight
appear to exist, and that it may not be impossible to chalk out a system of
administration to be hereafter adopted, to which, without the sliglitest sacrifice
of consistency, both might assent.

On the one hand, I find that the members of your Council declare that they
"desire in no degree to weaken the responsibility of the Provincial Government
to the Legislature," and I gather from the general tenor of their papers of the
28th and 30th of January, that they are aware that, in the present state of
affairs, and of public opinion in Nova Scotia, it is necessary that the Governor
of the province should, in administrating its affairs, have the advice and assis-
tance of those who can command the confidence of the Legislature, and more
especially of that branch of the Legislature which directly represents the people.

On the other hand, I can hardly doubt that the gentlemen of the opposite
party who have insisted so strongly upon the necessity of what is termed "re-
sponsible government," would admit the justice and importance of many of
the arguments which have been used, in order to show the danger and incon-
venience of making the general tenure of offices in the colonial service to depend
upon the fluctuations of political contests in the Assembly. I am the more
convinced that the gentlemen of the opposition will recognize the force of these
arguments, because I observe in the various papers in which they have stated
their views, frequent references, either direct or implied, to the practice of this
country, as that which affords the best model for imitation in laying down rules
as to the manner in which the government of Nova Scotia should be carried on.
Now there is scarcely any part of the system of government in this country which
I consider of greater value than that, which though not enforced by any written
law, but deriving its authority from usage and public opinion, makes the tenure
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of the great majority of officers in the public service to depend upon good
behaviour. Although with the exception of those who hold the higher judicial
situations, or situations in which judicial independence has been considered to
be necessary, the whole body of public servants in the United Kingdom hold
tieir offices technically during the pleasure of the Crown, in practice all but the
very small proportion of offices which are distinguislhed as political, are held
independently of party changes, nor are those who have once been appointed to
thei ever in point of fact removed, except in consequence of very obvious
iisconduct or unfitness. Thus, in fact, though the legal tenure, "during good
Ihaviour," is rare, tenure during good behaviour, in the popular sense of the
term, may be said to be the general rule of our public service.

'Tlie exception is in the case of those high public servants whom it is necessary
to invest with such discretion as really to leave in their hands the whole direction
of the policy of the empire in all its various departments. Sucli power must,
with a representative government, be subject to constant control by Parliament,
and is therefore administered only by such persons as from time to time enjoy
the confidence of Parliamentaswellas of the Crown. These heads of departments,
or Ministers, together with their immediate subordinates who are required to
represent or support them in Parliament, are almost invariably menbers of one
or other House, and hold their offices only as long as they enjoy the confidence
of Parliaient.

Though it is not without some inconveniences, I regard this system as possess-
ing upon the whole very great advantages. We owe to it that the public servants
of Lis country, as a body, are remarkable for their experience and knowledge
of public affairs, and honourably distinguished by the zeal and integrity with
which they discharge their duties, without reference to party feeling; we owe
to it also, that as the transfer of power from one party in the State to another
is followed by no change in the holders of any but a few of the highest offices,
political animosities are not in general carried to the same height, and do not
so deeply agitate the whole frame of society as in those countries in which a
nitTerent practice prevails. The system with regard to the tenure of office which
lias been found to work so well here, seems well worthy of imitation in the
British American Colonies, and the small population and limited revenue of Nova
Scotia, as well as the general occupation and social state of the community, are,
in ny opinion, additional reasons for abstaining, so far as regards that province,
from going further than can be avoided, without giving up the principle of
executive responsibility, in making the tenure of offices in the public service
dependent upon the result of party contests. In order to keep the Executive
.;overnment in harmony with the Legislature, it is doubtless necessary that the
direction of the internai policy of the colony should be entrusted to those who
enjoy the confidence of the Provincial Parliament, but it is of great moment not
to carry the practice of changing public officers further than is absolutely
necessary for the attainment of that end, lest the administration of public affairs
should be deranged by increasing the bitterness of party spirit, and subjecting
the whole machinery of Government to perpetual change and uncertainty.

In the practical application of these views, there will, I am aware, be room for
considerable difference of opinion.

In this, as in all questions of classification, varying circumstances and the
various views taken by different men, will give rise to discussions and occasional
alterations with respect to particular offices. Your acquaintance with what lias
passed, and is passing in the mother country, will suggest to you instances in
whic.h the question has been raised, whether a particular office should or should
not be a Parliamentary office; and some in which different offices have been
deliberately removed from the one into the other class.

The question how many of the public officers in Nova Scotia ought to be
regarded as political, is one to be determined on the general principles I have
before laid down, and with reference to various considerations arising from the
peculiar exigencies of the public service, and the finances and social state of the
colony. The practical end of responsible government would be satisfied by the
removability of a single public otficer, provided that through him public opinion
could influence the general administration of affairs. Without quite assenting to
the too modest estimate which your present Council have given of the resources
of the province, I admit that the smallness of the community, its want of wealth,
and the comparative deficiency of a class possessing leisure and independent
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incomes, preclude it from, at present, enjoying a very perfect division of public
employments. Small and poor communities must be content to have their work
cheaply and somewhat roughly done. Of the present members of your Council,
the Attorney-General and Provincial Secretary, to whom the Solicitor-General
should perhaps be added, appear to me suflicient to constitute the responsible
advisers of the Governor. The holders of these offices should henceforth regard
them as held on a political tenure. And, with a view to that end, the Provincial
Secretary should be prepared, in the events of any change, to disconnect from his
office that of the clerkship of the Council, which seems to be one that should on
every account be held on a more permanent tenure.

It is possible that in the event of any change being rendered necessary by the
course of events in the Provincial Parliament, the. party succeeding to power
might insist on increasing this number of political offices, by adding to the list
of those to be so regarded. In case such a question should arise, I must leave it
to your discretion, on a view of various local and temporary circumstances, which
I am unable at present to appreciate, to form your own decision with respect
to any such demand. I should feel no objection to somewhat increasing the num-
ber of political offices (for instance, by appointing a financial secretary and a
responsible chief of the department of public lands and works), should the
expense of doing so, without injustice to those now in the public service, be found
to be not more than the colonial revenue would conveniently bear. But I rely
on your using your influence to resist that disposition, which a party succeeding
to power often exhibits, to throw open the various ollices of emolument to their
friends, without suflicient regard to the mischiefs thereby permanently entailed
on the public service. And it is but due to what I have seen of the conduct of
the principal advocates of responsible government in Nova Scotia, to express
my reliance on their public spirit and sober estimate of their country's position
and interests, as the most efTectual safeguard against any abuse of power.

There is another safeguard which, even with the less considerate members of
any party, you will, I think, find suflicient to protect the public interests against
any great disposition unnecessarily to place oflices hitherto held on what has
practically been a tenure of good behaviour, on one of a more precarious nature.
However desirous the people of Nova Scotia may be to establish the principle
of responsible government, they would I feel :ssured, shrink from effecting any
reform, however just or necessary, at the cost, of injustice to individuals. Now,
when individuals have engaged in the public service under a belief, sanctioned
by custom, that they obtained a tenure of their oflices during good behaviour,
it would be most unjust to change that tenure to one of dependence on a parlia-
mentary majority, without ensuring them a provision that would make up for
the loss of official income. I think that the consideration that the grasping at
any particular office would necessitate the provision of art adequate pension for
its occupant, will be a salutary check on any disposition to carry party govern-
ment beyond its just limits.

This condition must be applied to the removal of those public officers who
now have seats in your Executive Council, unless where they have clearly
accepted office on an understanding to the contrary effect. I cannot suppose
that the necessity of providing the requisite pensions will be deemed by the
Assembly an unreasonable accompaniment of the establishment of parliamentary
government. And hereafter I think it would be proper to recognise as an in-
variable rule, that no person should without such provision be deprived of any
office (except upon the ground of unfitness or misconduct), unless he had accepted
iton the distinct understanding that it was to be held virtually, as well as nomi-
nally, during pleasure.

I entertain a strong conviction that the adoption of such a rule will be found
conducive not only to the interests of the holders of offices, but also to those
of the public, and to a true economy of the public money. As I have already
observed, it is impossible to expect That men of superior capacity will devote
themselves to the public service unless they are assured that their employment
will be permanent, or are offered emoluments so large as to make up for the
uncertainty of the tenure by which they are enjoyed. If the emoluments of
public employment are small, and its tenure at the same time uncertain, a strong
temptation is given to the holders to endeavour to make up for these disadvan-
tages by irregular gains, and thus to give rise to practices equally injurious to the
community in a pecuniary and in a moral point of view.
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You will observe that, in the preceding observations, I have assumed that those
onily of the public servants, who are to bc regarded as removable on losing the
confidence of the Legislature, are to be members of the Executive Council. This
I consider to follow from the principles I have laid down. Those public servants,
who hold their offices permanently, must upon that very ground. be regarded
as subordinate, and ought not to be members of either house of the Legislature,
b)y wlich they would necessarily be more or less mixed up in party struggles;
and, on the other hand, those who are to have the general direction of affairs
exercise that function by virtue of their responsibility to the Legislature, which
implies their being removable from office, and also that they should be members
either of the Assembly or of the Legislative Council. But this general direction
of affairs, and the control of all subordinate officers, it is the duty of the Governor
to exercise through the Executive Council; hence the seats in that Council must
be considered as in the nature of political offices, and if held in connexion with
other offices must give to these also a political character. This, however, leads
me to observe, that if only two or three of the principal offices are to be regarded
as political, it may very probably be advisable to assign salaries to two or three
of the Executive Councillors as such. The Executive Council has duties of a very
important character to perform; those duties, and the defects in the manner in
which they had then generally been discharged I find thus described in a con-
fidential despatch which the late Lord Sydenham, then Mr. P. Thomson, ad-
dressed to Lord J. Bussell, from Halifax, in the year 1840:-

" The functions of the Executive Council, on the other hand are, it is perfectly
"clear, of a totally different character. They are a body upon whom the Governor
" must be able to call at any or at all times for advice; with whom he can consult
"upon the measures to be submitted to the Legislature, and in whom lie may
"Iind instruments, within its walls, to introduce such amendments in the laws
"as he may think necessary, or to defend his acts and his policy. It is obvious,
"Iherefore, that those who compose this body must be persons whose constant
"attendance on the Governor can be secured; principally, therefore, officers of
"the Government itself; but, wlien it may be expedient to introduce others,
"men holding seats in one or other House, taking a leading part in political life,
"and above all exercising influence over the Assembly."

"The last, and, in my opinion, by far the most serious defect in the Govern-
ment, is the utter absence of power in the Executive, and its total want of

"energy to attempt to occupy the attention of the country upon real improve-
"ments, or to Icad the Legislature in the preparation and adoption of measures
"for the benefit of the colony. It does not appear to have occurred to any one
"that it is one of the first duties of the Government to suggest improvements
"wlere they are wanted. That the constitution having placed the power of
"tegislation in the hands of an Assembly and a Council, it is only by acting
"through these bodies that this duty can be performed, and that if these proper
"and legitimate functions of Government are neglected, the necessary result
"must be, not only that the improvements which the people have a right to
"expect will be neglected, and the prosperity of the country checked, but that
"the popular branch of the Legislature will misuse its power, and the popular
"mind be easily led into excitement, upon mere abstract theories of government,
"to which their attention is directed as the remedy for the uneasiness they feel."

In this view of the proper functions of the Executive Council I entirely concur;
but I greatly doubt whether they could be adequately discharged by a Council
composed of only two or three persons holding offices in the public service, and
of gentlemen serving gratuitously. It is hardly possible to expect that those so
serving should devote any large portion of their time to their public duties, and
it therefore appears to me highly desirable that salaries should be assigned to at
least one or two seats in the Executive Council.

On such terms as these, which I have thus detailed, it appears to me that the
peculiar circumstances of Nova Scotia present no insuperable obstacle to the
immediate adoption of that system of parliamentary government which has long
prevailed in the mother country, and which seemfs to be a necessary part of repre-
sen tative institutions in a certain stage of their progress.

I have thought it due to you to enter thus fully into the practical difficulties
to be encountered in giving effect to those general principles which, in ny despatch
of the 3d of November, I laid down for your guidance in the selection of your
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responsible advisers. I am in hopes that the present despatch will leave you in
no doubt as to the course to be pursued by you in the event of any changes of
which you may anticipate the contingency. I owed it to you to make myseif
clearly understood on this point; and I trust that what I have now said, will
be regarded by your Council as amounting to such a declaration of my views as
was requested by them in their letter of the 30th January.

I have, etc.,
(Signed) GREY.

CXLV

ELGIN TO EARL GREY, JULY 13, 18471

[Trans.: Elgin-Grey Correspondence (Canadian Archives).]

Several causes co-operate together to give to personal and party interests the
overweening importance which attaches to themn in the estimation of local
politicians. There are no real grievances here to stir the depths of the popular
mind. We are a comfortable people, with plenty to eat and drink, no privileged
classes to excite envy, or taxes to produce irritation. IL were ungrateful to view
these blessings with regret, and yet I believe that they account in some measure
for the selfishness of public men and their indifference to the higher aims of states-
manship.

The comfparatively small number of members of which the popular bodies
who determine the fate of provincial administrations consist, is also, I am
inclined to think, unfavourable to the existence of a high order of principle and
feeling among official personages. A majority of ten in an assembly of seventy
mnay probably be, according to Cocker, equivalent to a majority of 100 in an
assembly of 700. In practice, however, it is far otherwise. The defection of two
or three individuals from the majority of ten puts the administration in peril.
Thence the perpetual patchwork and trafficking to secure this vote and that,
which (not to mention other evils) so engrosses the time and thoughts of ministers,
that they have not leisure for matters of greater moment. It must also be remem-
bered that it is only of late that the popular assemblies in this part of the world
have acquired the right of determining who shall govern them-of insisting, as
we phrase it, that the administration of affairs shall be conducted by persons
enjoying their confidence. It is not wonderful that a privilege of this kind should
be exercised at first with some degree of recklessness, and that, while no great
principles of policy are at stake, methods of a more questionable character for
winning and retaining the confidence of these arbiters of destiny should be
resorted to. My course in these circumstances, is, I think, clear and plain. It
may be somewliat dilficuilt to follow occasionally, but I feel no doubt as to the
direction in which it lies. I give to my ministers all constitutional support,
frankly and without reserve, and the benefit of the best advice that I can afford
themn in their difficulties. In return for this, I expect that they will, in so far as
it is possible for them to do so, carry out my views for the maintenance of the
connexion with Great Britain and the advancement of the interests of the
province. On this tacit understanding we have acted together harmoniously
up to this time, although I have never concealed from them that I intended to
do nothing which may prevent me fromn working cordially with their opponents,
if they are forced upon me. That ministries and oppositions should occasionally
change places, is of the very essence of our constitutional system, and it is pro-
bably the most conservative element which it contains. By subjecting all sections
of politicians in their turn to official responsibilities, it obliges heated partisans
to place some restraint on passion, and to confine within the bounds of decency
the patriotic zeal with which, when out of place, they are wont to be animated.
In order, however, to secure these advantages, it is indispensable that the head
of the Government should show that lie has confidence in the loyalty of all the
influential parties with which he lias to deal, and that lie should have no personal
antipathies to prevent hin from acting with leading men.

I feel very strongly that a Governor-General, by acting upon these views with
tact and fìrmness, may hope to establish a moral influence in the province which

i For Elgin's rule in Canada, see Wrong, Lord Elgin (London, 1905); Kennedy, Eigin (Oxford, 1926);
Morison, Lord Elgin (London, 1928).
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wiII go far to compensate for the loss of power consequent on the surrender of
patronage to an executive responsible to the local Parliament. Until, however,
the functions of his office, under our amended colonial constitution, are more
clearly defined-until that middle term which shall reconcile the faithful dis-
charge of his responsibility to the Imperial Government and the province with
the maintenance of the quasi-monarchical relation in which lie now stands
towards the community over which he presides, be discovered and agreed upon,
lie nust be content to tread along a path which is somewhat narrow and slippery,
and to find that incessant watchfulness and some dexterity are requisite to pre-
vent hin from falling, on the one side into the néant of mock sovereignty, or
on the other into the dirt and confusion of local factions.

CXLVI

ELGIN TO LADY ELGIN,' 1847

{Trans.: T. Walrond, Lel/ers and Journals of Lord Elgin. 2nd ed. London, 1873.]
I still adhere to my opinion that the real and effectual vindication of Lord
Durham's memory and proceedings will be the success of a Governor-General of
Canada who works oui his views of government fairly. Depend upon it, if this
country is governed for a few years satisfactorily, Lord Durham's reputation as
a statesman will be raised beyond the reach of cavil. I do not indeed know
wiether I am to be the instrument to carry out this work, or he destined, like
others, who have gone before me, to break down in the attempt; but I am still
of opinion that the thing may be donc, though it requires some good-fortune and
soie qualities not of the lowest order. I find on my arrival here a very weak
Government, almost as much abused by their friends as by their foes, no civil or
pirivate secretary, and an immense quantity of arrears of business. It is possible,
tierefore, that I may not be able to bear up against the difficulties of my situa-
tion, and that it may remain for some one else to effect that object, which many
reasons would render me so desirous to achieve.

CXLVII

ELGIN TO EARL GREY

ITrans.: Imperial Blue Books relaling Io Canada, vol. xv.]

Government louse, Montreal,
April 30, 1849.

My Lord,
I regret to state that rioting, attended with some consequences much to be

regretted, though happily with no injury to life, or, except in one instance, to
person, has taken place in the city of Montreal during the last few days. I hasten
to furnish your Lordship with an account of what bas actually occurred, lest
vou should be misled by exaggerated reports conveyed through the United States.

2. In consequence of the unexpected arrival of vessels with merchandize at
the Port of Quebec, it became necessary for me to proceed, on a short notice, to
Parliament, on Wednesday last, in order to give the Royal Assent to a Customs
Bill which had that day passed the Legislative Council; and I considered that,
as this necessity had arisen, it would not be expedient to keep the public mind in
suspense by omitting to dispose, at the same time, of the other Acts in which
the two branches of the local Parliament lad at an earlier period of the session
concurred, and which still awaited my decision. Among these was the Act to
provide for the indemnification of parties in Lower Canada whose property was
destroyed during the Rebellion in 1837 and 1838, with respect to which, as your
Lordship is aware, much excitement has unhappily been stirred.

3. I herewith enclose, for your Lordship's perusal, a printed copy of the Act
in question, and I shall not fail by the first mail to furnish you with full informa-
tion respecting its character and objects, the circumstances which led to its
introduction, and the grounds on which I resolved, after much reflection, to
sanction it. No money can be paid under it as indemnity for a considerable

1 Daughter of lord Durham.
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period, so that Her Majesty's power of disallowance can be exercised with effect,
should Her Majesty be so advised, notwithstanding the course which I have taken.
As I am writing this Despatch in haste, with a view to its transmission by way
of New York, I shall confine myself for the present to a statement of the proceed-
ings by which the peace of the city has been disturbed.

4. In order, however, to render this narrative intelligible, I must premise
that for some time past the House of Assembly, as at present constituted, lias
been the object of bitter denunciation, and not unfrequently of reckless menace,
on the part of a certain portion of the press of the province, and more especially
of that of Montreal. Your Lordship will probably recollect that the body in
question is the product of a general election which took place about 18 months
ago, under the auspices of the political party now in opposition, and after a
dissolution, to which I lad recourse on their advice, for the purpose of strengthen-
ing them in their position as a Government. The result of this measure was in
the last degree unfavourable to those who had recommended it; not, however,
so much so in Lower Canada, where the complexion of the representation was
little affected by the dissolution, as in the Upper Province, where several con-
stituencies, anong which were some of the most populous, rejected conservative
in favour of liberal candidates. On a question of confidence raised at the con-
mencement of the session, immediately after the general election, the Administra-
tion was defeated by a majority of more than two to one, and a change of Govern-
ment, as a matter of course, ensued.

5. This alteration in the political complexion of the Assembly, and the change
of Government consequent upon it, were therefore clearly and distinctly traceable
to a revulsion of sentiment in the British constituencies of Upper Canada. In
Lower Canada nothing had occurred to account for either. This circumstance
has, however, failed to secure for the decisions of the popular representative body
either forbearance or respect from a certain section of those who profess to be
emphatically the supporters of British interests. To denounce the Parliament as
Frenchi in its composition, and the Government as subject to Frencli influences,
has been their constant object, and the wildest doctrines have been broached
with respect to the right which belongs to a British minority of redressing by
violence any indignity to which ift may be subjected fromn such a source. I have
now before me an article that appeared in one of the principal English news-
papers of Montreal at a very early period of the session, of which 1 transcribe
the concluding paragraph, as illustrative of the temper and language in which,
even at that time, and before the public mind lad been excited by the discussion
of the Rebellion Losses Bill, a portion of the press ventured to criticise the pro-
ceedings of the local Parliament. The article treats of a measure affecting the
townships, to which, I believe, no great objection was raised in Parliament. IL
terminates, however, in the words-" WVe are very glad of it-the sooner the
"cloven foot is made visible the better; the obvious intention of that majority,
"composed of Frenchmen, aided by traitorous British Canadians, is to force
"French institutions still further upon the British minority in Lower Canada.
"'The intention is obvious, as we said, and we are glad that it is openly shown.
"We trust that the party of the Government will succeed in every one of
"their obnoxious measures. When Frenc tyranny becomes insupportable we
"shall find our Cromwell. Shellield, in the olden times, used to be famous for
"it keen and well-tempered whittles; well, they make bayonets there now, just
"as sharp and just as well-tempered. When we can stand tyranny no longer,
"it will be seen whether good bayonets in Saxon hands will not be more than
"a match for a mace and a majority."

6. To persons accustomed to the working of constitutional government in
well-ordered communities, it may seem incredible that such language should be
employed by the organs of any respectable party in reference to a body com-
prising the freely-chosen representatives of a constituency, formed on a most
popular basis; but the cause of the anomaly is apparent enough to all who are
ucquainted with the history of Canada. For a series of years the popular repre-
uneulative body and the Executive, supported by the Legislative Council, were,
lic the Lower Province especially, in a condition of almost constant antagonism.

To revile the one was the surest test of patriotism; to denounce the other, of
loyalty. In a society singularly democratic in its structure, where diversities of
race supplied special elements of confusion, and where consequently it was most
important that constituted authority should be respected, the moral influence
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of law and Government was enfeebled by the existence of perpetual strife between
the powers that ought to have afforded to each other a mutual support. No
state of affairs could be imagined less favourable to the extinction of national
animosities, and to the firm establishment of the gentle and benignant control
of those liberal institutions which it is England's pride and privilege to bestow
upon her children.

7. I am not without hope that a steady adherence to the principles of con-
stitutional government, and the continuance of harmony between the co-ordinate
branches of the Legislature, may lead in process of time to the correction of
these evils; meanwhile, however, I must ascribe mainly to the cause which I
have assigned the tone of arrogant defiance with which the resolutions, not of
the Government only, but also of the Parliament are treated by parties who
happen for the moment to be unable to make their views prevail with either, and
the acts of violence to which this inflammatory language has in the present
instance led.

8. That many persons conscientiously disapprove of the measure respecting
rebellion losses in Lower Canada which lias been introduced by the Government,
and which the local Parliament has passed by large majorities, and that in the
minds of others it stirs national antipathies and recollections of former conflicts,
which designing politicians seek to improve to their own selfish ends, cannot
I fear, be doubted. It is therefore emphatically a measure which should have
been approached with calmness and caution, by all at least who are not directly
interested in the issue. Unfortunately, however, this has been by no means the
case. Not only have appeals to passion of the most reckless description proceeded
from the local press, but they have received encouragement from quarters from
which they had little right to look for it. Passages such as the following, in which
a London journal of influence treats of the British population as affected by the
ineasure in question:-" They are tolerably able to take care of themselves, and
"we very much misconstrue the tone adopted by the English press and English
"public in the province if they do not find some means of resisting the heavy
" blow and great discouragement which is aimed at them," are read with avidity,
and construed to mean that sympathy will be extended from influential quarters
at home to those who seek to annul the obnoxious decision of the local Legislature,
whatever be the means to which they resort for the attainment of that end.

9. The scenes by which the city of Montreal has been lately disgraced, are
the natural fruits of an agitation of this character, operating on a people of
excitable temper, who have been taught to believe that a race which they despise,
and over which they have been wont to exercise dominion, lias obtained through
the operation of a constitutional system an authority which it could not otherwise
have acquired. Hence, more especially, their vehement indignation against me
personally, and the conviction, in many cases I doubt not perfectly sincere,
that I have been guilty of a serious dereliction of duty because I have not, as
my predecessors have often done before me, consented to place myself in the
front of an agitation to counteract the policy of Parliament. The nature of the
constitutional doctrines which practically obtain in this section of the community
is curiously exemplified by the fact, that it is not the passage of the Bill by an
overwhelming majority of the representatives of the people, or the acquiescence
of the Council, but the consent of the Governor which furnishes the pretext for
an exhibition of popular violence.

10. When I left the House of Parliament after giving the Royal Assent to
several Bills, to which I have referred, I was received with mingled cheers and
hootings by a crowd by no means numerous which surrounded the entrance to
the building. A small knot of individuals consisting, it has since been ascertained,
of persons of a respectable class in society pelted the carriage with missiles which
they must have brought with them for the purpose. Within an hour after this
occurrence, a notice, of which I enclose a copy, issued from one of the newspaper
offices, calling a meeting in the open air. At the meeting infiammatory speeches
were made. On a sudden, whether under the effect of momentary excitement,
or in pursuance of a plan arranged beforehand, the mob proceeded to the House
of Parliament where the members were still sitting, and breaking the windows
set fire to the building and burned it to the ground. By this wanton act public
property of considerable value, including two excellent libraries, has been utterly
destroyed. Having achieved their object the crowd dispersed, apparently satisfled
with what they had done. The members were permitted to retire unmolested,
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and no resistance was offered to the nilitary who appeared on the ground after
a brief interval, to restore order, and aid in extinguishing the flames. During
the two following days a good deal of excitement prevailed in the streets, and
some further acts of incendiarisrn were perpetrated. Since then the military
force has been increased, and the leaders of the disaffected party have shown
a disposition to restrain their followers, and to direct their energies towards the
more constitutional object of petitioning the Queen for my recall, and the dis-
allowance of the obnoxious Bill. The proceedings of the House of Assembly
will also tend to awe the turbulent. I trust therefore, that the peace of the
city will not be again disturbed. The newspapers which I enclose contain full,
and I believe pretty accurate, accounts of all that lias occurred since Wednesday
last.

11. The Ministry are blarned for not having made adequate provision against
these disasters; that they by no means expected that the hostility to the Rebellion
Losses Bill would have displayed iLself in the outrages which have been per-
petrated during the last few weeks is certain. Perhaps sufficient attention was
not paid by them to the menaces of the opposition press. IL must be admitted,
liowever, that their position was one of considerable difflculty. The civil force
of Montreal-a city containing about 50,000 inhabitants of different races, with
secret societies and other agencies of nischief in constant activity-consists of
two policemen under the authority of the Government, and seventy appointed
by the Corporation. To oppose, therefore, effectuai resistance to any considerable
mob, recourse must be lad in all cases cither to the military or to a force of
civilians enrolled for the occasion. Grave objections, however, presented them-
selves in the present instance to the adoption of either of these courses until
the disposition to tumult on the part of the populace unhappily manifested itself
in overt acts. More especially was il of importance to avoid any measure which
might have had a tendency to produce a collision between parties on a question
on which their feelings were so strongly excited. The result of the course pursued
is, that there lias been no bloodshed, and, except in the case of some of the
ministers themselves, no destruction of private property.

12. The proceedings in the Assembly have been important. I enclose the copy
of an address which lias been voted to me by a majority of 36 to 16, expressive
of abhorrence at the outrages which have taken place in the city of Montreal, of
loyalty to the Queen, and approval of my just and impartial administration o!
the Government vith my late as well as my present advisers. Some of the opposi-
tion approve of the course which I have taken with respect to the Rebellion
Losses Bill, as appears fromn the speeches of Messrs. Wilson and Galt, of which
reports are given in the newspapers which I enclose. Mr. Wilson is an influential
member of the Upper Canada conservative party, and Mr. Galt's views are the
more important, because he bas been returned to Parliament only a few days
ago by a Lower Canadian constituency which comprises a large British popula-
tion. Generally, however, as the amendments they have moved to the address
show, they desire to avoid committing themselves on this point. The votes
against the Address may be thus classed: Sir A. M'Nab and his party; my late
ministers and their party; and Mr. Papineau. The first acts with perfect con-
sistency in voting as lie las donc on this question; for hie has always contended
that government conducted on British principles is unsuited to Canada. The
course of the second class is less intelligible; for, until the day on which they
resigned thcir offices into my hands, they uniformly expressed approval of the
principles on which my conduct as Governor-General was guided; and these,
as your Lordship well knows, have undergone no change with the change of
administration. Mr. Papineau's vote conveys a useful lesson which will not,
I trust, be lost on persons who had been induced to believe that the persecution
of which I am now the object is really attributable to-my having shown undue
lenity to those who were led by him into rebellion.

13. i have now furnished your Lordship with as clear a statement of these
important occurrences as I can give, and I can conclude by assuring you that
the city is perfectly tranquil, and that there is no present likelihood of a renewal
of disturbances. A few days will show what echo the proceedings of the violent
party awaken in Upper Canada, and to what extent they are followed by reaction.
Meanwhile it is my firm conviction that if this dictation be submitted to, the
government of this province by constitutional means will be impossible, and that
the struggle between overbearing minorities, backed by force, and majorities
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resting on legality and established fornis, which lias so long proved the bane of
Canada, driving capital from the province, and producing a state of chronic
discontent, will be perpetuated. At the same time, I think that if I am unable
to recover that position of dignified neutrality between contending parties which
it has been my unremitting study to maintain, and from which I would appear
to have been for the moment driven-not, as I firmly believe, through any
fault of my own, but by the unreasoning violence of faction-it may be a question
with your Lordship whether it would not be for the interests of Her Majesty's
service that I should be removed from my high office to make way for one who
should not indeed hold views at variance5 with mine with respect to the duties
of a constitutional Governor, but who should have the advantage of being per-
sonally unobnoxious to any section of Her Majesty's subjects within the province.

I have, etc.,
ELGIN AND KINCARDINE.

CXLVIII

THE ANNEXATION MANIFESTO, 18491

[Trans.: Egerton and Grant.]
To the People of Canada,

The number and magnitude of the evils that afflict our country, and the uni-
versal and increasing depression of its material interests, call upon all persons
animated by a sincere desire for its welfare to combine for the purpose of inquiry
and preparation, with a view to the adoption of such remedies as a mature and
dispassionate investigation may suggest.

Belonging to all parties, origins, creeds, but yet agreed upon the advantage of
co-operation for the performance of a common duty to ourselves and our country,
growing out of a common necessity, we have consented, in view of a brighter
and happier future, to merge in oblivion all past differences, of whatever charac-
ter, or attributable to whatever source. In appealing to our fellow colonists to
unite with us in this our most needful duty, we solemnly conjure them, as they
desire a successful issue and the welfare of their country, to enter upon the task,
at this momentous crisis, in the same fraternal spirit.

The reversal of the ancient policy of Great Britain, whereby she withdrew
from the colonies their wonted protection in her markets, bas produced the most
disastrous effects upon Canada. In surveying the actual condition of the country,
what but ruin or rapid decay meet the eye! Our provincial Government and
civie corporations embarrassed; our banking and other securities greatly depre-
ciated; our mercantile and agricultural interests alike unprosperous; real estate
scarcely saleable upon any terms; our unrivalied rivers, lakes, and canals, almost
unused; whilst commerce abandons our shores; the circulating capital, amassed
under a more favourable system, is dissipated, with none from any quarter to
replace it! Thus, without available capital, unable to effect a loan with foreign
states or with the mother country, although offering security greatly superior
to that which readily obtains money both from the United States and Great
Britain, when other than colonists are the applicants. Crippled, therefore, and
checked in the full career of private and public enterprise, this possession of the
British Crown-our country-stands before the world in humiliating contrast
with its immediate neighbours, exhibiting every symptom of a nation fast sinking
to decay.

With superabundant water power, and cheap labour, especially in Lower
Canada, we have yet no domestic manufactures; nor can the most sanguine,
unless under altered circumstances, anticipate the home growth or advent from
foreign parts, of either capital or enterprise, to embark in this great source of
national wealth. Our institutions, unhappily, have not that impress of per-
manence which can alone impart security and inspire confidence; and the
Canadian market is too limited to tempt the foreign capitalist.

Whilst the adjoining States are covered with a network of thriving railways,
Canada possesses but three lines, which, together, scarcely exceed 50 miles in
length, and the stock in two of which is held at a depreciation of from 50 to 80 per
cent.-a fatal symptom of the torpor overspreading the land.

i For the history and kindred documents, see Allin and Jones, Annexation, Prefernial Trade and
Reciprocity (Toronto, 1911).



Our present fori of provincial Government is cumbrous, and so expensive as
to be ill suited to the circumstances of the country; and the necessary reference
it denands to a distant Government, imperfectly acquainted with Canadian
affairs and sonewhat indifferent to our interests, is anonialous and irksome. Yet,
in the event of a rupture between two of the most powerful nations of the world,
Canada would become the battle-fleld and the sufferer, however little lier
interests might be involved in the cause or the issue of the contest.

The bitter animosities of political parties and factions in Canada, often leading
to violence, and, upon one occasion, to civil war, seem not to have abated with
time; nor is there, at the present moment, any prospect of diminution or accom-
modation. The aspect of parties becomes daily more threatening towards each
other, and, under our existing institutions and relations, little hope is discernible
of a peaceful and prosperous administration of our affairs, but dilliculties will,
to all ap)earance, accumulate until government becomes impracticable. In this
view of our position, any course that may promise to efface existing party dis-
tinctions and place entirely new issues before the people must be fraught witl
undeniable advantages.

Among the statesmen of the mother country-anong the sagacious observers
of the neighbouring republic-in Canada-and in all British North America-
amongst all classes, there is a strong prevailing conviction that a political revolu-
tion in this country is at hand. Such forebodings cannot readily be dispelled,
and they have, moreover, a tendency to realize the events to which they point.
In the meanwhile, serious injury results to Canada fromt the effect of this anticipa-
tion upon the more desirable class of settlers, who naturally prefer a country
under' fixed and permanent forms of government to one in a state of transition.

Having thus adverted to some of the causes of our present evils, we would
consider how far the remedies ordinarily proposed possess sound and rational
inducenents to justify their adoption:-

1. " The revival of protection in the markets of the United Kingdom."
This, if attainable in a sufficient degree, and guaranteed for a long period of

years, would ameliorate the condition of mnany of our chief interests; but the
policy of the empire forbids the anticipation. Besides, it would be but a partial
remedy. The millions of the mother country demand cheap food; and a second
change froi protection to free trade would conplete that ruin which the first
lias done nuch to achieve.

2. "' The protection of home manufactures."
Although this iniglt encourage the growth of a manufacturing interest in

Canada, yet, without access to the United States market, there would not be
a sulficient expansion of that interest, froi the want of consuiers, to work
any result that could be admitted as a "remedy " for the numerous evils of which
we complain.

3. "A Federal Union of the British American Provinces."
The advantagces claimied for that arrangement are free trade between the

different provinces, and a diminîished governnent expenditure. The attainment
of the latter object would be problernatical, and the benefits anticipated from
the former miglit be secured by legislation under our existing system. 'hie
markets of the sister provinces would not bencfit our trade in timber, for they
have a surplus of that article in their own forests; and their demand for agri-
cultural products would be too limited to absorb our means of supply. Nor
could Canada expect any encouragement to lier manufacturing industry from
those quarters. A Federal Union, tiierefore, would be no remedy.

4. "The independence of the British North American colonies as a Federal
Republic."

The consolidation of its new institutions from elements hitherto so discordant
-the formation of treaties with foreign powers-the acquirement of a name and
character anong nations-would, we fear, prove an over-match for the strength
of the new republic. And, having regard to the powerful confederacy of the
States conterminous with itself, the needful military defences would be too
costly to render independence a boon, whilst il would not, any more than a
Federal Union, remove those obstacles which retard our material prosperity.

5. "Reciprocal free trade with the United States, as respects the products
of the farm, the forest, and the mine."

If obtained, this would yield but an instalment of the many advantages which
might be otherwise se.cured. The free interchantge of sucli products would not
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introduce manufactures Lu our country. It would not give us the North American
continent for our market. IL would neither so amend our institutions as to
confer stability nor ensure confidence in their permanence; nor would il allay
Ci.e violence of parties, or, in tho slightest degree, remnedy niany of our prominent
evils.

6. Of all the remedies that have been suggested for the acknowledged and
inisufferable ills with which our country is al1licted, there remains but one to be
considered. IL propounds a sweeping and important change in our political and
social condition, involving considerations which demand our most serious
examination. This remedy consists in a " Friendly and peaceful separation fron
British connexion, and a union upon equitable terms with the great North
American confederacy of sovereign States."

We would premise, that towards Great 3ritain we entertain noue other than
sentiments of kindness and respect. Without lier consent we consider separation
as neither practicable nor desirable. But the colonial policy of the parent state,
the avowals of lier leading statesmen, the public sentiments of the empire,
present unmistakable and signiticant indications of the appreciation of colonial
connexion. That it, is the resolve of England 0t invest us with the attributes, and
compel us to assume the burdens of independence, is no longer problematical.
The threatened withdrawal of lier troops from other colonies-the continuance
of lier military protection to ourselves only on the condition that we shall defray
te attendant expenditure, betoken intentions towards our country, against

whicl it is weakness in us not to provide. An overruling conviction, then, of
its necessity, and a hight sense of the duty we owe t.o our country, a duty we can
neither disregard nor postpone, îzipel us to the idea of separation; and whatever
niegotiations may eventuate with Great Britain, a grateful liberality on tLe part
of Canada should mark every proceeding.

The proposed Union would render Canada a field for American capital, into
which it would enter as freely for tUe prosecution of public works and private
enterprise as into any of the present States. IL would equalize the value of real
estate uipon both sides of the boundary, thereby probably doubling at once the
enktire present value of property in Canada, whilst, by giving stability to our
institutions and introducing prosperity, it would raise oui' public, corporate,
anid private credit. It would increase our commerce both witht the United States
and foreign countries, and would not necessarily diminish to any great extent
oui' intercourse with Great Britain, into wlich our products would for the most
Iart ent.er on the sanie terms as at prescrit. It woul( render our rivers anI canals
the highlway for the immigration L., and exports frum, the West, to Lite incalcu-
lable benefit of our country. It would also introduce manufactures into Canada
as rapidly as they have been introduced into the Nort.hern States; and to Lower
(.aiia(a especially, where water privileges and labour are abundant and cheap,
it would attract manufacturing capital, enhancing the value of property and
agricultural produce, and giving remunerative employment to what is at present
a comparatively non-producing population. Nor would the United States merely
furnish the capital for our manufactures. They would also supply for then the
miiost extensive market in the world, without the intervention of a Custom-
House ollicer. Railways would fortliwith be constructed by American capital as
feeders for all the great lines now approaching our frontiers; and railway enter-
prise in general would doubtless be as active and prosperous anong us as among
our neiglibours. The value of our agricultural produce would be raised a. once
to a par with that of the United States, while agricultural implements and nany
of the necessaries of life, suclh as tea, coffee, and sugar, would be greatly reduced
im price.

''he value of our tinber would aiso be greatly enlanced by free access to
the Anerican market, vhere il bears a high price, but is subject to an onerous
duty. At the sanie Lime there is every reason Lo believe tlat our ship-builders,
as well at Quebec as on the Great Lakes, would find an unlimited market in ail
hie ports of the American continent. IL cannot be doubted that the shipping

t.rade of the United States must greatly increase. IL is equally manifest that,
with them, the principal material in the construction of ships is rapidly dimiinish-
ing, while we possess vast territories, covered with timber of excellent quality,
which would Le equally available as it is now, since under the free trade system
our vessels would seil as well in England after annexation as before.

The simple and economical State Government, in which direct responsibility
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to the people is a distiaguislhing feature, would be substituted for a system
at once cumbrous and expensive.

In place of war and the alarms of war with a neighbour, there would be peace
and amity between this country and the United States. Disagreement between
the United States and her chief, if not only, rival among nations would not make
the soil of Canada the sanguinary arena for their disputes, as under our existing
relations must necessarily be the case. That such is the unenviable condition of
our state of dependence upon Great Britain is known to the whole world, and
how far it may conduce to keep prudent capitalists from making investments in
the country, or wealthy settlers from selecting a fore-doomed battle-field for
the home of themselves and their children, it needs no reasoning on our part to
elucidate.

But other advantages than those having a bearing on our material interests
may be foretold. It would change the ground of political contest between races
and parties, allay and obliterate those irritations and conflicts of rancour and
recrimination which have hitherto disfigured our social fabric. Already in antici-
pation has its harmonious influence been felt-the harbinger may it be hoped of
a lasting oblivion of dissensions among ail classes, creeds, and parties in the
country. Changing a subordinate for an independent condition, we would take
our station among the nations of the earth. We have now no voice in the affairs
of the Empire, nor do we share in its honours or emoluments. England is our
parent State, with whom we have no equality, but towards whom we stand in
the simple relation of obedience. But as citizens of the United States the public
service of the nation would be open to us-a field for high and honourable dis-
tinction on which we and our posterity might enter on terms of perfect equality.

Nor would the amicable separation of Canada from Great Britain be fraught
with advantages to us alone. The relief to the Parent State from the large
expenditure now incurred in the military occupation of the country-the removal
of the nany causes of collision with the United States, vhicl result from the
contiguity of mutual Lerritories so extensive, the benefit of the larger market
which the increasing prosperity of Canada would create, are considerations
whiich in the minds of nany of lier ablest statesmen, render our incorporation
with the United States a desirable consummation.

To the United States also the annexation of Canada presents many important
inducements. The withdrawal from the borders of so powerful a nation, by
whom in time of war the immense and growing commerce of the lakes would be
jeopardized, the ability to dispense with the costly but ineffectual revenue
establishment over a frontier of many hundred miles,-the large accession to
their income from our Customs,-the unrestricted use of the St. Lawrence, the
natural highway from the Western States to the ocean,-are objects for the
attainnent of which the most substantial equivalents would undoubtedly be
conceded.

Fellow Colonists:-
We have thus laid before you our views and convictions on a momentous

question, involving a change which, though contemplated by many of us with
varied feelings and emotions, we ail believe to be inevitable-one which it is our
duty to provide for and lawfully to promote.

We address you without prejudice or partiality,-in the spirit of sincerity
and truth,-in the interest of our common country,-and our single aim is its
safety and welfare. If to your judgment and reason our object and aim be at
this time deemed laudable and right., we ask an oblivion of past dissensions; and
from all, without distinction of origin, party or creed, that earnest and cordial
co-operation in such lawful, prudent and judicious means as may best conduct
us to our comion destiny.
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CXLIX

ELGIN TO EARL GBEY

[Trans.: T. Walrond, op. cil.1
Toronto,

March 23, 1850.
Lord John's speech 1 on the colonies seems to have been eminently successful
at home. It is calculated, too, I think, to do good in the colonies; but for one
sentence, the introduction of which I deeply implore-the sting in the tail. Alas
for that sting in the tail! I much iear that wlen the liberal and enlightened
sentiments, the enunciation of which by one so high in authority is so welI calcu-
lated to make the colonists sensible of the advantages whicli they derive
from their connection with Great Britain, shall have passed away from their
memories, there will not be wanting those who -will remind t hem that, on this
solemn occasion, the Prime Minister of England, amid the plaudits of a full
senate, declared that he looked forward to the day when the ties which he was
endeavouring to render so easy and mutually advantagcous would be severed.
And wherefore this foreboding? or, perhaps, 1 ouglit not to use the term fore-
boding, for really to judge by the comments of the press on this declaration of
Lord John's, I should be led to imagine that the prospect of these sucking
democracies, after they have drained their old mother's life-blood, leaving her
in the lurch, and setting up as rivals, just at the time wlen their increasing
strength might render theni a support instead of a burden, is one of the most
cheering which has of late presented itself to the English imagination. But
wlerefore then this anticipation-if foreboding be not the correct terni? Because
Lord John and the people of England persist in assuming that the Colonial rela-
tion is incompatible with maturity and full development. And is this really
so incontestable a truth that il is a duty not only to hold but to proclaim it?
Consider for a moment what is the effect of proclaiming it in our case. We have
on this continent two great empires in presence, or rather, I should say, two
great Imperial systems. In many respects there is much similarity between them.
In so far as powers of self-governn-it. are concerned it is certain that our colonists
in America have no reason to envy the citizens of any state in the Union. The
forms differ, but it may be shown that practically the inhabitants of Canada
have a greater power in controlling their own destiny than those of Michigan or
New York, who must tolerate a tariff imposed by twenty other states, and pay
the expenses of war undertaken for objects which they profess to abhor. And yet
there is a difference between the two cases; a difference, in my humble judgment,
of sentiment rather than substance, which renders the one a system of life and
strength, and the other a system of death and decay. No matter how raw and
rude a territory may be when it is admitted as a state into the Union of the
United States, it is at once, by the popular belief, invested with ail the dignity
of manhood, and introduced into a system which, despite the combativeness of
certain ardent spirits from the South, every American believes and maintains
to be immortal. But how does the case stand with us? No matter how great
tlie advance of a British colony in wealth and civilisation; no matter how
absolute the powers of self-government conceded to it, iLtis stili taughît to believe
tlat il is in a condition of pupilage from which it must pass before it can attain
rnaturity. For one, I have never been able to comprehend why, elastic as our
constitutional system is, we should not be able, now more especially when we
have ceased to control the trade of our colonies, to render the links which bind
tihem to the British Crown at least as lasting as those which unite the component,
parts of the Union.... One thing is, however, indispensable to the success of this
or any other system of Colonial Government. You must renounce the habit of
telling the Colonies that the Colonial is a provisional existence. You must allow
them to believe that, without severing the bonds which unite them to Great
Britain, they may attain the degree of perfection, and of social and political
development, to which organised communities of free men have a right to aspire.

Since I began this letter I have, I regret to say, confirmatory evidence of

I On February 8, 1850, lord John Russell delivered a speech in the house of commons In which he
anticipated colonial independence, and stated that in making the colonies at for such an event England
would 'have the consolation of saying that [she had] contributed to the happiness Qf the world'.
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the justice of the anticipations I had formed of the probable effect of Lord John's
declaration. 1 enclose extracts fron two newspapers, an annexationist, the
Herald of Montreal, and a quasi annexationist, the Mirror of Toronto. You will
note the use they make of it. 1 was more annoyed, however, I confess, by what
occurred yesterday in Council. We had to determine whether or not to dismiss
from his offices a gentleman who is both M.P.P., Q.C., and J.P., and who has
issued a laming manifesto in favour, not of annexation, but of an immediate
declaration of independence as a step to it. I will not say anything of my own
opinion on the case, but it was generally contended by the members of the
Board, that it would bc impossible to maintain that persons who had declared
their intention to throw off t.heir allegiance to the Queen, with a view to annexa-
Lion, were unfit to retain oflices granted during pleasure, if persons who make
a similar declaration with a view to independence were to bc differently dealt
with. Baldwin had Lord John's speech in his hand. le is a man of singularly
placid demeanour, but he has been seriously il], so possibly his nerves are shaken
-at any rate I never saw him so much moved. "1 lave you read the latter part
of Lord J. Riussell's speech?" he said to me. I nodded assent. "For myself,"
lie added, "if the anticipations therein expressed prove to bc well founded, my
"interest in public affairs is gone for ever. But is it not hard upon us while we
"are labouring, through good and evil report, to thwart the designs of those
"who would dismentber the Empire, that our adversaries should be informed
"that the difference between them and the Prime Minister of England is only
"one of ,ime ? If the British Government lias really come to the conclusion that
"we are a burden to bc cast off wvhenever a favourable opportunity offers, surely
"we ought to be warned."

I replied that while I regretted as much as ie could do the paragraph to
which lie referred, I thought lie somewhat mistook its import: that I believed
no man living was more opposed to the dismemberment of the Empire than
Lord .J. Russell; that 1 did not conceive tat lie had any intention of deserting
the Colonies, or of inviting hem to separate from England ; but that ie had in
the sentence in question given utterance to a purely speculative, and in my
judgment, most fallacious, opinion, which was shared, i feared, by very many
persons both in England and the Colonies: that I lield it to be a perfectly un-
sound and most dangerous theory, that British Colonies could not attain maturity
without separation, and that my interest in labouring with tLhem to bring into
full play the principles of Constitutional Goveornment in Canada would entirely
cease, if 1 could bc persuaded to adopt it. I said ail this, I must confess however,
not without misgiving, for I could not but bc sensible that, in spite of ail my
allegations to the contrary, my audience was disposed to regard a prediction of
this nature, proceeding fron a Prime Minister, less as a speculative abstraction
tian as one of that class of prophecies which work thteir own fulfilment. I left
the Council Chamber disheartened, with the feeling that Lord J. Russell's refer-
ence to the nanhood of Colonies was more likely to be followed by practical
consequences than Lamartine's famous "quand l'heure aura sonné" invocation
to oppressed nationalities. It is possible, indeed, that I exaggerate to myself
the probable effects of tis declaration. Politicians of the Baldwin stamp, with
distinct views and aims, who having struggled to obtain a Government on British
principles, desire to preserve it, are not, I fear, very numerous in Canada; the
great mass move on with very indefinite purposes, and not much inquiring
whither they are going. Of one thing, however, I am confident: there cannot be
any peace, contentment, progress, or credit in this colony while the idea obtains
that the connection with England is a millstone about its neck which should be
cast off, as soon as it can bc conveniently managed. What man in his senses
would invest his' money in the public securities of a country where questions
affecting the very foundations on which public credit rests are in perpetual
agitation; or would settie in it at ail if lie could find for his foot a more stable
resting-place elsewhere? I may, perhaps, be expressing myself too unreservedly
with reference to opinions emanating from a source which I am no less disposed
than bound to respect. As I have the means, lowever, of feeling the pulse of
the colonists in titis most feverisi region, I consider il to bc always my duty to
furnish you with as faithfui a record as possible of our diagnostics. And, after
ail, may I not with ail subnission ask, is not the question ai, issue a mtost momen-
tous one? What is it indeed but this: Is the Queen of England to be the Sovereign
of an Empire, growing, expanding, strengtliening itself from age to age, striking
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its roots deep into fresh earth and drawing new supplies of vitality from virgin
soils? Or is she to be for all essential purposes of might and power, Monarch of
Great Britain and Ireland merly-her place and that of her line in the world's
history determined by the productiveness of 12,000 square miles of a coal
formation, which is being rapidly exhausted, and the duration of the social and
political organization over which she presides dependent on the annual expatria-
t ion, with a view to its eventual alienization, of the surplus swarms of her born
subjects? If Lord J. Bussell, instead of concluding his excellent speech with a
declaration of opinion which, as I read it, and as I fear others will read it, seems
t o make it a point of honour with [he Colonists to prepare for separation, had con-
tented himself with resuming tIhe statements already made in its course, with
showing that neither the Government nor Parliament could have any object in
view in their Colonial policy but the good of the Colonies, and the establishment
of the relation between them and the mother-country on the basis of mutual
affection; that, as the idea of maintaining a Colonial Empire for the purpose
of exercising dominion or dispensing patronage had been for some time aban-
doned, and that of regarding it as a lot-bed for forcing commerce and manu-
factures more recently renounced, a greater amount of free action and self-
g-overiinent might be conceded to British Colonies without any breach of
linperial Unity or the violation of any principle of Imperial Policy, than had
mder any scherme yet devised fallen to the lot of the component parts of any
Federal or Imperial systeni; if ho had left these great truths to work their effect
without hazarding a conjecture whicli will, I fear, be received as a suggestion,
with respect to the course which certain wayward members of the Imperial family
na y 0be expected to take in a contingency still confessedly remote, it would, I

venture with great deference [o submit, in so far at least as public feeling in the
Colonies is concerned, have been safer and better.

You draw, I know, a distinction between separation with a view to annexation
and separation with a view to independence. You say the former is an act of
treason, the latter a natural and legitimate step in progress. There is much
plausibility doubtless in this position, but, independently of the fact that no
one advocates independence in these Colonies except as a mneans to the end,
annexation, is it really tenable? If you take your stand on the hypothesis that
tlie Colonial existence is one with which the Colonists ought to rest satisfled,
then, I think, you are entitled to denounce, without reserve or measure, those
who propose, for some secondary object, to substitute the Stars and Stripes for
tie Union Jack. But if, on the contrary, you assume that it is a provisional
state, which admits of but a stunted and partial growth, and out of which all
commun ities ought in the course of nature to strive to pass, how can you refuse
to permit your colonies here, when they have arrived at the proper stage in their
existence, to place themselves in a condition which is at once most favourable
to their security and to their perfect national development? What reasons can
you assign for the refusaI, except such as are founded on selfishness, and are,
therefore, morally worthless? If you say that your great lubberly boy is too
big for the nursery, and that you have no other room for him in your house, how
can you decline to allow him to lodge with bis eider brethren over the way, when
the attempt to keep up an establishment for himself would seriously embarrass
iimn?

CL

ELGIN TO EARL GREY

[Trans.: T. Walrond, op. cil.]
Toronto,

November 1, 1850.
Sir Il. Bulwer spent four days with us, and for many reasons 1 am glad that, he
has been here. le leaves us knowing more of Canada than ho did when he came.
I think too that both ho and Sir E. Head return to their homes re-assured on
nany points of our internai policy, on whicli they felt doubtful before, and much
enlightened as to the real position of men and things in this province.

With one important truith i have laboured to impress them, and I hope
successfullv.s It is this: that the aitihful carrying out of the principles of Con-
stit.utional Governmnent is a deparlure from the Amnerican model, not an approxi-
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mation to it, and, therefore, a departure from republicanism in its only workable
shape. Of the soundness of this view of our case I entertain no doubt whatever;
and though I meet with few persons to whom it seems to have occurred (for the
common belief of superficial observers is that we are republicanising the colonies),
I seldom fail in bringing it home to the understanding of any intelligent person
with whom I have occasion to discuss it. The fact is, that the American system
is our old Colonial system with, in certain cases, the principle of popular election
substituted for that of nomination by the Crown. Mr. Filmore stands to his
Congress very much in the same relation in which I stood to my Assembly in
Jamaica. There is the same absence of effective responsib'ility in the conduct
of legislation, the same want of concurrent action between the parts of the
political machine. The whole business of legislation in the American Congress,
as well as in the State Legislatures, is conducted in the manner in which railway
business was conducted in the Iouse of Commons at a time when it is to be feared
that, notwithstanding the high standard of honour in the British Parliament,
there was a good deal of jobbing. For instance, our Reciprocity measure was
pressed by us at Washington last session, just as a Railway Bill in 1845 or 1846
would have been pressed in Parliament. There was no Government to deal with.
The interests of the Union, as a whole and distinct from local and sectional
interests, had no organ in the representative bodies; it was all a question of
canvassing this member of Congress or the other. It is easy to perceive that,
under such a system, jobbing must become not the exception but the rule.

Now 1 feel very strongly, that when a people have been once thoroughly
accustormed to the working of such a Parliamentary system as ours, they never
will consent to revert to this clumsy irresponsible mechanism. Whether we shall
be able to carry on the war here long enougli to allow the practice of Constitu-
tional Government and the habits of mind which it engenders to take root in
these provinces, may be doubtful. But it may be worth your while to cônsider
whether these views do not throw some light on affairs in Europe. If you part.
with constitutional monarchies there, you may possibly get something much
more democratic; but you cannot, I am confident, get American republicanism.
It is the fashion to say, "of course not; we cannot get their federal system;"
but this is not the only reason, there are others that lie deeper. Look at France,
where they are trying to jumble up the two things, a head of the State responsible
to the people who elect him, and a ministry responsible to the Government.

CLI

ELGIN TO EARL GREY

[Trans.: T. Walrond, op. cil.]

Toronto, December 17, 1850.
Although, as you observe, it seems to be rather idle in us to correspond on what
may be termed speculative questions, when we have so much pressing business
on hand, I venture to say a few words in reply to your letter of the 23rd ult.,
firstly, because I presume to dissent from some of the opinions which you advance
in it; and, secondly, because I have a practical object of no small importance in
view in calling your attention to the contrasts which present themselves in the
working of our institutions and those of our neighbours in the States. My practical
object is this: when you concede to. the Colonists Constitutional Government in
its integrity, you are reproached with leading them to, Republicanism and the
American Union. The same reproach is hurled with anathemas against your
humble servant. Lord Stanley, if I rightly remember, in the debate on Ryland's
case last year, stated amid cheers, that if you were in the habit of consulting
the ministers of the Crown in the Colony before you placed persons on the colonial
pension list, he had no hesitation in saying you had already established a republic
in Canada! Now, I believe, on the contrary, that it may be demonstrated that
the concession of Constitutional Government has a tendency to draw the Colonists
the other way; firstly, because it slakes that thirst for self-government which
seizes on all British communities when they approach maturity; and, secondly,
because it habituates the Colonists to the working of a political mechanism, which
is both intrinsically superior to that of the Americans, and more unlike it than
our old Colonial system.
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Adopting, however, the views with respect to the superiority of the mechanism
of our political system to that of our neighbours, which I have ventured to urge,
you proceed to argue that the remedy is in their hands; that without abandoning
iheir republicanism they and their confrères in France have nothing to do but
to dismiss their Presidents and to substitute our constitution without a King,
the body without the head, for their own, to get rid of the inconveniences which
they now experience; and you quote with approbation, as an embodiment of
this idea, the project submitted by M. Grévy and the Red Republicans to the
French Constituent Assembly.

Now here I confess I cannot go along with you, and the difference between
us is a very material one; for if the monarch be not an indispensable element
in our constitutional mechanism, and if we can secure all the advantages of that
inechanism without him, I have drawn the wrong moral from the facts. You
say tliat the system the Red Republicans would have established in France
would have been the nearest possible approach to our own. It is possible, I think,
tliat we may be tending towards the like issues. It is possible, perhaps probable,
that as the louse of Commons becomes more democratic in its composition,
and consequently more arrogant in its bearing, it may cast off the shackles which
the other powers of the State impose on its self-will, and even utterly abolish
tiem; but I venture to believe that those who last tilt tliat day comes, wili
Iind that they are living under a very different constitution from that which we
now enjoy; that they have traversed the interval which separates a temperate
and cautious administration of publie affairs resting on the balance of powers
and interests, from a reckless and overbearing tyranny based on the caprices
and passions of an absolute and irresponsible body. You talk somewhat lightly
of the check of the Crown, although you acknowledge its utility. But is it indeed
so light a matter, even as our constitution now works? Is it a light matter that
the Crown should have the power of dissolving Parliament; in other words, of
deposing the tyrant at will? Is it a light matter that for several months in each
vear the House of Commons should be in abeyance, during which period the
nation looks on Ministers not as slaves of Parliament, but servants of the Crown ?
Is it a light matter that there should still be such respect for the monarchical
principle, that the servants of that visible entity yclept the Crown are enabled
to carry on much of the details of internai and foreign administration without
consulting Parliament, and even without its cognisance? Or do you suppose
that the Red Republicans, when they advocated the nomination of a Ministry
of the House of Assembly with a revocable mandat, intended to create a Franiken-
stein endowed with powers in some cases paramount to, and in others runn*ig
parallel with, the authority of the omnipotent body to which it owed iLs existence ?
My own impression is, that they meant a set of delegates to be appointed, who
should exercise certain functions of legislative initiation and executive patronage
so long as they reflected clearly, in the former the passions, and in the latter the
interests of the majority for the time being, and no longer.

It appears to me, I must confess, that if you have a republican form of govern-
ment in a great country, with complicated internal and external relations, you
nust either separate the executive and legislative departments, as in the United

States, or subinit to a tyranny of the majority, not the more tolerable because
it is capricious and wielded by a. tyrant with many heads. Of the two evils I
prefer the former.

Consider, for a moment, how much more violent the proceedings of majorities
in the American Legislatures would be, how much more reckless the appeals to
popular passion, how much more frequently the permanent interests of the nation
and the rights of individuals and classes would be sacrifliced to the object of
raising political capital for present uses, if debates or discussions affected the
tenure of office. I have no idea that the executive and legislative departments of
the State can be made to work together with a sufficient degree of harmony to
give the maximum of strength and of mutual independence to secure freedom
and the rights of minorities, except under the presidency of Monarchy, the moral
influence of which, so long as a nation is monarchical in its sentiments, cannot,
of course, be measured merely by its recognized power.
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CLII

ELGIN TO MR. CUMMING BRUCE

[Trans.: T. Walrond, op. cit.]
Seplember, 1852.

As respects the maller of the report,' I am disposed to believe that, viewing the
question with reference to personal interests exclusively, my removal from hence
would not be any disadvantage to me. But, as to my work here,-there is the rub.
Is it to be ail undone? On this point I must speak frankly. I have been possessed
(I use the word advisedly, for I fear that most persons in England stili consider
it a case of possession) with the idea that it is possible to maintain on this son
of North America, and in the face of Republican Ainerica, British connection
and British institutions, if you give the latter freely and trustingly. Faith, when
it is sincere, is always catching; and 1 have imparted this faitl, more or less
thoroughly, to ail Canadian statesmen with whom I have been in official relation.
ship since 1848, and to ail intelligent Englishmen with whom I have come in
contact since 1 850-as witness Lord Wharncliffe, Waldegrave, Tremenheere, etc.,
etc. Now if the Governor ceases to possess this faith, or to have the faculty or
imparting it, I confess I fear that, ere long, it will become extinct in other
breasts likewise. i believe that it is equally an error to imagine with one old-
fashioned party, that you can govern such dependencies as this on the antiquated
bureaucratic principle, by means of rescripts from Diowning Street, in defiance
of the popular legislatures, and on the hypothesis that one local faction mono-
polises aIl the loyalty of the Colony; and to suppose with the Radicals that ail
is done when you have simply told the colonists "to go to the devil their own
wav." I believe, on the contrary, that there is more room for the exercise of
influence on the part of the Governor under my systema than under any that ever
was before devised; an influence, however, wholly moral-an influence of suasion,
sympathy, and moderation, which softens the temper while it elevates the aims
of local politics.

It is truc that on certain questions of public policy, especially with regard to
Church matters, views are propounded by my ministers which do not exactly
square with my pre-conceived opinions, and which I acquiesce in, so long as
they do not contravene the fundamental principles of morality, from a conviction
that they are in accordance with the general sentimeYý-. of the community.

It is true that I do not seek the commendation bestowed on Sir F. -Iead for
bringing men into his councils fron the Liberal party, and telling them that they
should enjoy only a partial confidence; thereby allowing thern to retain their
position as tribunes of the people in conjunction with the prestige of advisers
of the Crown by enabling then to shirk responsibility for any acts of government
which are unpopular. It is true that I have always said to my advisers, "while
vou continue my advisers you shall enjoy my unreserved confidence; and en
revanche you shall be responsible for ail acts of government."

But it is no less certain that there is not one of them who does not know that
no inducement on earth would prevail with me to bring me to acquiesce in any
measure which seemed to me repugnant to public morals, or imperial interests;
and I must say that, far from finding in my advisers a desire to entrap me into
proceedings of which I might disapprove, I find a tendency constantly increasing
to attach the utmost value to my opinion on ail questions, local or general, that
arise.

CLIII

ELGIN TO THE DUKE OF NEWCASTLE

[Trans.: T. Walrond, op. cil.]
Quebec, Februarg 18, 1853.

- Now that the bonds formed by commercial protection and the disposai of
local offices are severed, it is very desirable that the prerogative of the Crown,
as the fountain of honour, should be employed, in so far as this can properly be
donc, as a means of attaching the outlying parts of the empire to the throne. Of
the soundness of this proposition as a general principle no doubt can, I presume,

i.e. Lord Elgin's rumoured recall by the new ministry under lord Derby.
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1e entertained. It is not, indeed, always easy to apply it in these communities,
where fortunes are precarious, the social system so much based on equality, and
public services so generally mixed up with party conflicts. But it should never,
in my opinion, be lost sight of, and advantage should be taken of ail favourable
opportunities to act upon it.

There are two principles which ought, I think, as a general rule to be attended
to in the distribution of Imperial honours among colonists. Firstly, they should
applear to emanate directly from the Crown, on the advice, if you will, of the
Governors and Imperial Ministers, but not on the recommendation of the local
executives. And, secondly, they should be conferred, as much as possible, on
the eminent persons who are no longer actively engaged in political life. If these
priniciples be neglected, such distinctions will, I fear, soon lose their value.

CLIV

ELGIN TO THE DUKE OF NEWCASTLE

[Trans.: T. Walrond, op. cil.]
March 26, 1853.

It is argued that, by the severance of the connection, British statesmen
would be relieved of an onerous responsibility for colonial acts of which they
cainnot otherwise rid themselves. Is there not, however, some fallacy in this?
If by conceding absolute independence the British Parliament can acquit itseif
of the obligation to impose its will upon the Colonists, in the matter, for instance,
of a Church Establishment, can it not attain the same end by declaring that, as
respects such local questions, the Colonists are free to judge for themselves?
llow can it be justifiable to adopt the former of these expedients, and sacrilegious
to act upon the latter?

The true policy, in my humble judgment, is to throw the whole weight of
responsibility on those who exercise the real power, for, after ail, the sense of
responsibility is the best security against the abuse of power; and, as respects
lte connection, to act and speak on this hypothesis-that there is nothing in
it to check the development of healthy national life in these young communities.
I believe that this policy will be found to be not only the safest, but also (an
important consideration in these days) the most economical.

CLV

ELGIN TO THE COLONIAL SECRETABY, SIR GEORGE GREY

[Trans.: T. Valrond, op. cil.]

Quebc, December 18, 1854.
I readily admit that the maintenance of the position and due influence of the

Governor is one of the most critical problems that have to be solved in the
adaptation of Parliamentary Government to the Colonial system: and that it is
difficult to over-estiiate the importance which attaches to its satisfactory solu-
tion. As the Imperial Government and Parliament gradually withdraiw fron
legislative interference, and from the exercise of patronage in Colonial affairs
the office of Governor tends to become, in the most emphatic sense of the term,
lie link which connects the Mother Country and the Colony, and his influence
the means by which harmony of action between the local and Imperial authorities
is to be preserved. It is not, however, in my humble judgment, by evincing an
anxious desire to stretch to the utmost constitutional principles in his favour, but
on the contrary, by the frank acceptance of the conditions of the Parliamentary
system, that this influence can be most surely extended and confirmed. Placed
by his position above the strife of parties-holding office by a tenure less pre-
carious than the ministers who surround him-having no political interests to
serve but that of the community whose affairs he is appointed to administer-his
opinion cannot fail, when ail cause for suspicion and jealousy is removed, to
have great weight in the Colonial Councils, while he is set at liberty to constitute
himaself in an especial manner the patron of those larger and higher interests-
such interests, for example, as those of education, and of moral and material
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progress in all its branches-vhich, unlike the contests of party, unite instead
of dividing the members of the body politic. The mention of such influences as
an appreciable force in the administration of public affairs may provoke a sneer
on the part of persons who have no faith in any appeal which is not addressed
to the lowest motives of human conduct; but those who have juster views of
our common nature, and who have seen influences that are purely moral wielded
with judgment, will not be disposed to deny to them a high degree of efficacy.

CLVI

CLERGY BESERVES ACT 1854

(18 Victoria, c. 2.)

An act 1o niake beller provision for ihe approprialion of Moneys arising from Ihe
Lands herelofore known as 1he Clergy Reserves, by rendering them available for
Municipal purposes.

(Assented to 18th December, 1851.)
Preamfle. Whereas, by the Act of the Parliament of Great Britain, passed in the Session

held in the thirty-first year of the Reign of lis Majesty King George the Third,
and intituled, An Act to repeal certain parts of an Act passed in the fourteenth

Imp. Act 31 G. year of Hlis Majesty's fReign, intituled, "An Act for making more effectuai
3, c. 31, cited. provision for the Government of the Province of Quebec, in North America, and

to make further provision for the Government of the said Province," it is among
other things enacted, That il shall and nay be lawful for His Majesty, lis
Hleirs or Successors, to authorize the Governor or Lieutenant Governor of each
of the Provinces of Upper Canada and of Lower Canada respectively, or the
person administering the Government therein, to nake froin out of the Lands
of the Crown within such Provinces, such allotment and appropriation of lands,
as therein mentioned, for the support and maintenance of a Protestant Clergy
within the same; and it was further enacted, That all and every the rents, profits
and emoluments which night at any time arise from such lands so allotted and
appropriated as aforesaid, should be applicable solely for the maintenance and
support of a Protestant Clergy within the Province in which the same should
be situated, and to no other purpose whatever. And whereas in pursuance of
the said Act, sucli allotments and appropriations of land as aforesaid, have been
from time to time reserved for the purposes therein mentioned, which lands are
known in this Province by the name of The Clergy Reserves; And whereas by
another Act of the Parliament of the United Kingdom, passed in the Session

Imp. Act 7 and held in the seventh and eighth years of the Reign of King George the Fourth,
• G. ci C. and intituled, An Act to authorize the Sale of a part of the Clergy Reserves in

' the Provinces of Upper and Lower Canada, the Governor, Lieutenant Governor
or Person administering the Government of the said Provinces, or either of them,
was empowered with the consent of the Executive Council of such Province,
and in pursuance of Hlis Majesty's instructions, to sell and convey in fee simple,
or any less estate or interest, a part of the said Clergy Reserves in each of the
said Provinces, not exceeding in either Province one fourth part of the reserves
within the same, nor exceeding one hundred thousand acres in either of them in
any one year, and it was enacted that the proceeds of such sales should, by the
proper officers, be invested in the Public Funds of the United Kingdom, and that
the Dividends and Interest of the rnoneys so invested should be appropriated in
the manner provided by the said last mentioned Act; and further, that it should
be lawful for the Governor, Lieutenant Governor, or person administering the
Government of either of the said Provinces, with the consent of the Executive
Council thereof, and in pursuance of His Majesty's instructions, to give or grant
in exchange for any part of the said Clergy Reserves any lands within the said
Province, of equal value with such Clergy Reserves so to be taken in exchange,
or to accept in exchange for any such Clergy Reserves from any person or persons
any lands of equal value, and that any lands so taken in exchange for any such
Clergy Reserves should be holden by the Crown in trust for the purposes to which
the Clergy Reserves were appropriated by the Acts firstly and secondly above

Imp. Act 3 and cited: And whereas by another Act of the said Parliament, passed in the Session
4 V. c. 78 cited. held in the third and fourth years of Her Majesty's Reign intituled, An Act to

provide for the sale of the Clergy Reserves in the Province of Canada, and for
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the distribution of the proceeds thereof, other and further provision is made for
the sale of the whole of the said Clergy Reserves, and for the investment of the
proceeds of such sale, and the distribution of the Interest and Dividends on
sucli investments, and of the Interest on Sales of Clergy Reserves on credit
or rents arising from Clergy Reserves demised for a term of years, subject to the
provision that the quantity of the said Clergy Reserves so to be sold in any one
year, shall not in the whole exceed One Hundred Thousand Acres, without the
previous approbation in writing of one of Her Majesty's Principal Secretaries of
State, and to other the restrictions and conditions in the said Act mentioned and
inposed; and so much of the Act herein first cited as relates to any reservations
of land to be made after the passing of the Act herein last cited, in Upper Canada
or Lower Canada, for the support and maintenance of a Protestant Clergy, is
repealed; And whereas by another Act of the said Parliament passed in the Imp. Act 16 V.
sixteenth year of Her Majesty's Reign, and intituled An Act to authorize the c. 21 cited.
Legislature of the Province of Canada to make provision concerning the Clergy
Reserves in that Province, and the proceeds thereof, it is in effect enacted, That
it shall be lawful for the Legislature of the Province of Canada, from time to
time, by any Act or Acts to be for that purpose made and enacted in the manner
and subject to the conditions required by the Act of the said Parliament passed
in the Session thereof held in the third and fourth years of Her Majesty's Reign,
and intituled, An Act to re-unite the Provinces of Upper and Lower Canada, Union Act
and for the Government of Canada, sections thirty-seven, thirty-eight and cite"
thirty-nine, in respect of Acts made and enacted by the said Legislature, to vary
or repeal ail or any of the provisions of the Act herein last above cited for or
concerning the sale, alienation or disposal of the said Clergy Beserves, and for
or concerning the investment of the proceeds of ail sales then made or thereafter
to be made of such Reserves, and for or concerning the appropriation and applica-
tion of such proceeds and investnents, the interests and dividends accruing on
Sales on Credit of such Reserves, the Rents of such Reserves for the tine being
unsold, and ail other the profits of or accruing fromt such Reserves, and (not-
witistanding the said Act herein thirdly above cited) to make such other pro-
visions for or concerning the sale, alienation or disposal of the said Clergy
leserves, and such investments as aforesaid, and for or concerning the appro-
priation and application of such Clergy Reserves, proceeds, investments, in-
terests, dividends, rents and profits, as to the said Legislature, may seem meet;
subject to the proviso that it shall not be lawful for the said Legisiature by any
Act or Acts thereof as aforesaid, to annul, suspend or reduce any of the annual
stipends or allowances which have been already assigned and given to the Clergy
of the Churches of Engiand and Scotland, or to any other religious bodies or
denominations of Christians in Canada, (and to which the faith of the Crown is
pledged) during the natural lives or incumbencies of the parties now receiving
the saine, or to appropriate or apply to any other purposes, such part of the
said proceeds, investments, interests, dividends, rents and profits as may be
re(luired to provide for the paynent of such stipends and allowances during
such lives and incumbencies: And whereas it is expedient to alter in certain
particulars the provisions of the Act thirdly above cited, touching the matters
subjected by the Act fourthly above cited to the control of the Legislature of
this Province; Be it therefore enacted by the Queen's Most Excellent Majesty,
bv and with the advice and consent of the Legisiative Council and of the Legisla-
tLive Assembly of the Province of Canada, constituted and assembled by virtue
of and under the authority of an Act passed in the Parliament of the United
Kingdom of Great Britain and ireland, and intituled, An Act to re-unite the
Provinces of Upper Canada and Lower Canada, and for the Government of
Canada, and it is hereby enacted by the authority of the same, as follows:

1. The moneys arising from the Clergy Reserves in Upper Canada shall con- Proceds of
tinue to form a separate Fund which shall be called The Upper Canada Municipali- Rcserves tOform twe tunds
ties Fund, and the moneys arising from the Clergy Reserves in Lower Canada, one for U. C.
shall continue to form a separate Fund, which shall be called The Lower Canada and one fort. 0.
Municipalities Fund:

2. The Municipalities Fund for each section of the Province respectively, shall Of what such
consist of ail moneys arising from the sale of Clergy Reserves in that section of fulini!
the Province, whether now funded or invested either in the United Kingdom or cosist.
in this Province, or remaining uninvested, or hereafter to arise frorn such sales,
the Interest and Dividends of moneys forming part of such Fund, the interest
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upon Sales of Clergy Reserves in that Section of the Province, on credit, and
rents, issues and profits arising from Clergy Reserves therein demised or to be

Moneys to be demised for any term of years, and other casual and periodical incomings
in Receiver arising from Clergy Reserves therein, after deducting therefrom the actual and

General's handB
for the purpo6es necessary expenses attending the sales of the said Clergy Reserves and of mana-

of this Act. ging the same and the Funds aforesaid: and the moneys forming the said Funds
shall be paid into the hands of the Receiver General and shall be by him applied
to the purposes hereinafter mentioned, under the authority of this Act, or any
General or Special Order or Orders to be made by the Governor in Council.

Annual stipends Il. The annual stipends or allowances which had been before the passing of
and allowances the Act of the Parliament of the United Kingdom, passed in the sixteenth year
ehargod one of Her Majesty's Reign, and cited in the Preamble to this act, assigned or given

the last Imp. to the Clergy of the Churches of England and Scotland, or to any other Beligious
Act,to be pay- Bodies or denominations of Christians in either Section of the Province, and
able durang the chargeable under the Act of the said Parliament on the Clergy Beserves in suchlaves or incun-

bency of the Section, (and to which the faith of the Crown is pledged), shall, during the natural
present reci- lives or incumbencies of the parties receiving the same at the time of the passing

pients. of the said Act, be the first charge on the Municipalities Fund for that Section
of the Province, and shall be paid out of the same in preference to ail other charges

Proviso as to or expenses whatever: Provided always, that the annual allowance heretofore
certain Religious payable to the Roman Catholic Church in Upper Canada, and to the British

BOd*e8. Wesleyan Methodist Church for Indian Missions, shall continue to be payable
during the twenty years next after the passing of this Act, and no longer.

Recital. II I. And whereas it is desirable to remove all semblance of connection between
Churcli and State, and to effect an entire and final disposition of all matters,
claims and interests arising out of the Clergy Reserves by as speedy a distribu-

Provincial tion of their proceeds as may be: Be it therefore enacted, that the Governor in
government, Council may, whenever lie may deem it expedient, with the consent of the parties
with consent
of parties in- and Bodies severally interested, commute with the said parties such annual
terested, may stipend or allowance for the value thereof, to be calculated at the rate of six

commute such per cent. per annum, upon the probable life of each individual ; and in the case
for their value of the Bodies above particularly specified in the second section of this Act, at

in money. the actual value of the said allowance at the time of commutation to be calculated
at the rate aforesaid: and such commutation shiall be paid accordingly out of
that one of the Municipalities Funds upon which such stipend or allowance is

Proviso. made chargeable by this Act: Provided always, that no commutation shall take
Proviso: place but within one year next after the passing of this Act: Provided also, that

commutation in case of commutation with either of the said Bodies or Denominations, it shali
Religions BG&Ii not be lawful for them or either of them to invest the moneys paid for such

not to be commutation, or any part thereof, in Real Property of any kind whatsoever, under
invested in real penalty of forfeiting the same to Her Majesty; and that the said Bodies or Denomi-

property, etc. nations shall lay before the Legislature whenevercalled on so to do, a statement of
the manner in which the said moneys shall have been invested or appropriated.

suflicient of IV. So long as any such stipend or allowance shall be chargeable upon either
such funds to of the said Municipalities Funds, a portion of such Fund producing annuallybe retained to .e
pay stipend, interest sufficient to pay every such stipend or allowance then chargeable

etc., while thereon, shall be retained by the Receiver General, and appropriated for that
hargeable o purpose, and if not already invested shall be by him invested in Public Britishthe said Funds. Securities, or in any Provincial Debentures or Securities which under the Act

to establish freedom of Banking or any Act amending the same, may be accepted
by the Receiver General in exchîange for registered Bank notes, as the Governor
in Council shall from time to time direct; and the Receiver General, being there-

Investment of unto authorized by order of the Governor in Council, shall have full power to
sumlîsso retained. dispose of any Securities in which such moneys are or shall be invested, and to

invest the proceeds in any other such Securities as aforesaid, or to apply them
to the payment of the commutation aforesaid.

Yearly divi- V. The amount of the Municipalities Fund in and for either Section of the
sion of Province remaining unexpended and unappropriated under the foregoing pro-

unappropriated
baance anong visions of this Act, on the thirty-first day of December in each year, shall, by
the Municipa- the Receiver General, be apportioned equally among the several County and

lities in each City Municipalities in the same Section of the Province, in proportion to theection of the tyMncaiteintesm Sctoo!tePoicnprptonote
province respee- population of such Municipalities respectively according to the then last Census
tively, according made either under the Act to provide more effectually for taking a periodical

to population. Census of the Province, or any other Act under which Census may be legally
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taken of the Municipalities in either section of the Province; and the portion
thereof coming to each Municipality shall be paid over by the Receiver General
to the Treasurer, Chamberlain or other Officer having the legal custody of the
moneys of such Municipality, without other authority than this Act, and shall
nake part of the General Funds of the Municipality, and be applicable to any

pnurpose to which such Funds are applicable: Provided always, that if at the time Proviso: if the
when such payment is to be made, any sum of money shall be payable by any havnicpai'ty
such Municipality to the Receiver General for any cause whatever, and shall be p o et y to
overdue, he may retain in his hands in satisfaction or part satisfaction thereof, Receiver
the sum which would otherwise be payable to such Municipality, or so much General.
thereof as may be equal to the sum so payable to him by the Municipality and
overdue, and shall deliver to the Treasurer, Chamberlain or other Offlicer as
aforesaid, a discharge in favor of the Municipality for a sum equal to that so
retained by him; and for the purposes of this section, each Municipality into which what shall be
any County in Lower Canada may be at the time divided, and each Union of deemed a
(ounties for Municipal purposes in Upper or Lower Canada, shall be taken to be lmtinicipalit.y.
a County Municipality.

VI. So much of the Act thirdly cited in the Preamble of this Act as limits Repeal of certain
t he quantity of lands forming part of the Clergy Reserves which may be sold Parta of ImP.Act 3 and 4 V.
in any one year without the previous approbation in writing of one of Her c. 78.
Majesty's Principal Secretaries of State, and so much of the said Act as makes
any appropriation of any moneys forming part of the Clergy Reserves Fund, or
arising from the sale of Clergy Reserves, other than such as is made by this Act,
or as may be in any way inconsistent with this Act, shall be and so much of the
said Act is hereby repealed.

V l1. Any lands which may have been, under the Authority of the Acts here- certain lands to
inbefore cited, or any of them, accepted in exchange for lands originally forrning be deemed
part of the Clergy Reserves in any part of this Province, shall be deemed to
be Clergy Beserves for ail the purposes of this Act.

CLVII

SEIGNIORIAL TENURES ACT, 1854

(18 Victoria, c. 3.)

An Act for the abolition of feudal rights and dulies in Lower Canada.

(Assented to 18th December, 1854.)
Vhereas it is expedient to abolish all feudal rights and duties in Lower Canada, Preamble.

whether bearing upon the Censitaire or upon the Seignior, and to secure fair
compensation to the latter for every lucrative right which is now legally his,
and which he will lose by sucli abolition; And whereas in consideration of the
,great adavantages which must result to the Province from the abolition of the
said Feudal Rights and duties and the substitution of a free tenure for that under
which the property subject thereto hath heretofore been held, it is expedient
to aid the Censitaire in the redemption of the said charges, more especially as
regards those which while they press most heavily on industry and enterprise,
cannot from their very nature be otherwise made immediately redeemable without
grievous hardship and injustice in many cases: Be it therefore enacted by the
Queen's Most Excellent Majesty, by and with the advice and consent of the
Legislative Council and of the Legislative Assembly of the Province of Canada,
constituted and assembled by virtue of and under the authority of an Act passed
in the Parliament of the United Kingdom of Great Britain and Ireland, and
intituled, An Act to re-unite the Provinces of Upper and Lower Canada, and for
the Government of Canada, and it is hereby enacted by the authority of the same,
as follows:

I. The Act passed in the eighth year of Her Majesty's Reign, intituled, An Act Acta 8 v. c
the better to facilitate optional commutation of the tenure of lands en roture
in the Seigniories and Fiefs in Lower Canada, into that of franc-aleu roturier,
and the Act passed in the twelfth year of Her Majesty's Reign, and intituled,
An Act to amend the Act passed in the eighth year of Her Majesty's Reign, and 12 v.
intituled, 'An Act the better to facilitate optional commutation of the tenure
of lands en roture in the Seigniories and Fiefs in Lower Canada, into that of

.42,
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franc-aleu roturier,' shall be and they arc hereby repealed in so far as regards

regards Sei- the Seigniories to which this Act applies: but deeds of commutation granted or
k fi other things donc under theni shall romain in full force and have the same effect
extenda. as if the said Acts hmad not been repealed.

Determination of the Price to be paid by Seignior and Censitaire for the com-
mutation of the tenure of their Property.

Governor to Il. It shall be lawful for the Governor to appoint Commissioners under this
iîîitai lne- Act, and from time to time to remove thein, and to appoint others in the place

of any so removed, or dying or resigning office; and each of the said Com-
missioners shail, before entering upon the duties of his offlee, take and subscribe,
before a Judge of the Superior Court, the following oatl:

Their oath of " 1, , swear that I will faithfully, and without partiality, fear, favor
offmce. or affection, perforn my duty-as Commissioner under thoSeigniorial Act of 1854."

euuneration. 111. The said Commissioners shall reccive for tlcir services under this Act,
and for their necessary expenses and disbursenents, such compensation as shall
be allowed to then respectively by the Governor, and no other fees or emolu-
ments whatsoever.

-Comniiaoners IV. Eacli of the said Coninissioners shall and may act as such in any part
to actn the of Lower Canada, and they shall be aiding to cach other, so that any one of

Seigniories teni, if need be, nay continue and complote the work bogun by any other
arepectively, of them; but subject to this provision the Governor nay, fron tie to time,

assign the Seigniory or Seigniories in and for which each of them shall act.
They shall make V. IL shall be the duty of each of the said Commissioners to value the several

Sscehodule of rights hereinafter imentioned, with regard to each Seigniory which shall be
ach Seigniory assigned to him as aforesnid by the Governor, and to draw up in tabular formshewing: in triplicate, a Schedule of suchi Seigniory, shewing:

The total value 1. The total value of thie Seigniory, that is to say of ail the property and
of the Seigniory: lucrative rights which the Seignior holds as such, whether as Seignior dominant

of any fief held of him as such Seignior or otherwise, including in such total value,
thie value of the riglits of the Crown;

The value of the . Tlhe value of the riglts of the Crown in the Seigniory including the value
rights of the of the droit de quint, and all other valuable righlts of the Crown therein as

(Crown therein; Seignior dominant, or by reason of any roservation in thie original grant of the
Seigniory, and any difference between the absolute value in franc-aleu roturier
or ail unconceded lands, waters and water powers in the Seigniory, and appertain-
ing t.hereto, and tie value of the Seignior's rights therein, and they may bc
ascertainedI by the decisions of the Judges, under the provisions hercinafter made;

And of t hose of 3. The value of the lucrative righîts of the Seignior dominant of whom the
any other Sel- Seigniory for whîich the Sehedule is mitade may be held, if the Seigniory be an

gr1or dominant; arrière-flef;

The yearly value d. The yearly value of the Seigniorial rights upon each land, Ltat is to sayt.
of.the seigno- each parcel of land originally conceded as a separate lot, or actually owied au
ril rights o. the Uie of iaking the Schedule by a separate person; entering severally,-thecdi lot; yearly valtie of the lods et ventes,-the yearly value (if any) of the droit de

banalité, and of the exclusive right to build mills in the Seigniory, as distinguished
from the right to the water powers, if such rights be recognized by the decision
of the Judges who arc to enquire of the saine as hereinafter provided, but not
otlherwise,-the yearly value of the cens et rentes and otier fixed rights, and of
any other legal charges to which the land nay be subject; but the droit de
retrait shall not be deemied a lucrative right;

lle extent of 5. The extent of such land according to the title of the owner, if produced,
each lot; and whether iL is held for agricultural purposes, or is a more emplacement or

building lot;
Iow the charges 6. In determining the Seigniorial charges 1o which each land is subject, the
on any lot alli Commissioner shall be guided by the title of the owner fron the Seignior, subjectbc determinied; to the decision of lie Judges hereinafter nientioned, if such decision shall in
And lt extent; any way limîtit the rights of the Seignior under the said title; and in the absence

of the title of the owner, the Comniissioner shall determine the extent of the land
and tHe Seigniorial charges to which it is subject by such Books, Plans, procès-
verbaux, or other secondary evidence as he may be able to procure;

Rlow eaci lot 7. Enci land shall be described in the Schedule by the number, and con-
csåbed cession, under which it stands in the land-roll of the Seignior, (or if It bear no

schedule; such description therein, then by the best brief designation the Comnissioner
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can assign to it), and the name of the owner as it appears on the land-roll, and in
default of information on any of the said points, the Commissioner nay describe
it in such manner as he may think most convenient, provided lie assign to eaci
land a separate and distinct number;

8. The Commissioner shall also include in the Schedule ail lands in regard to Commuted
whîich the Seigniorial Rights have been commuted, and write opposite thereto iands ow to be
the word "Comnuted" only.

VI. In order to determine the value of the Seigniorial riIhts on lands held cri General itule
roture, the Commissioner shall observe the following rules, namely: of valuation.

1. 'rhe amount of the cens et rentes and annual charges shail he taken as the Cens et renteà
yearly value thereof; and if any of such rents or charges be payable in grain, and annual
fowls or other provisions or fruits of the earth, their average value shall be com- charges.
puted according to the average price of articles of the saine kind, taken fron
the books of the merchants nearest to the place, or ascertained in any other
manner the Commissioner shall think most equitable; to establish such average Average Year.
year, the fourteen years immediately preceding the period at which the valuation
is made, shall be taken, the two highest and the two lowest shall be struck out,
ami the average year shall be established on the ten remaining years; the value
of personal labour (corvées) shall be estimated in the saine manner;

2. In order to establish the yearly value of the casual rights, an average year casual rights.
of their value shall be computed for eaci of the two classes of lands hereinafter
mientioned, upon the ten years immediately preceding the passing of this Act,
and the amount of the valuation of the said average year shall be the yearly
value of the said casual riglts for aIl the lands in the Seigniory of the same class;
anîd the Commissioners in estimating the yearly value of the lods et ventes in value of Ioda et
any Seigniory, shall distinguish those accruing on lands held as -emplacements or ventes on agri-
building lots or for other than agricultural purposes, which shalh forin one class, ud 1era la -
fromn those on lands held for agricultural purposes, whiclh shail forn another nents
class; and the Coimissioner shall apportion the yearly value of the lods et to be distin-
ventes on each class, upon the lands belonging to that class, charging each land "M"A
with a portion thereof propertionate to its value with regard to lands held asý °appor-
emplacements or building lots, or for other than agricultural purposes, and pro-
portionate to its extent with regard to lands lield for agricultural purposes: and
any rente expressly charged in any Deed of partial commutation under the Acts As to rente
hereby repealed, as an indemnity to be paid by the Censitaire instead of lods et reprenting
ventes, shall be held to represent the value of the right to lods et ventes on thec edeit
land referred to, and shall be entered and dealt with in ail respects accordingly; uomimutationi.

3. In order to establish the yearly value of the droit de banalité and the ex- Droit de
clusive right of having mills in tlhe seigniory, (independently of the rigit to theanalit.
waler power), if any such rights be recognized by the said Judges as aforesaid,
the Commissioner shall estimate the probable decrease (if any) in the nett yearly
incoine of the Seignior froi his mills, to arise froi the loss of such riglit, and the
said sum shall be deemed the yearly value of such rigit, and shal be apportioned
upon the lands subject to the said riglit in proportion to thieir extent;

4. Any other rigits shall be valued accord ing to the revenue or profits which Otier riglhta.
may have accrued therefroin to be ascertained by the Commissioner, in such
mainner as he shall deem most equitable, and shall be charged upon the lands
subject thereto respectively;

ri. The yearly value of each class of rights upon each land, shal become a Yearly value ot
rente constituée charged upon the same as the compensation payable to the all righta be
Seignior thereof, and the total amount of such rentes constituées on any land, cai e onto a
after the deduction to be made therefrom as iereinafter provided, shall be tuée, on eaci
payable to the Seignior yearly, at the Lime and place where the cens et rentes land. Wheun
on such land are now payable, unless it be otherwise agreed between the Seignior playale.
and the Censitaire, and shall accrue from the day on which notice of the deposit
of the Sciedule of the Seigniory shall be given in the Canada Gazette, on which
day the present cens et rentes and other annual charges upon the land shall A tw broken
ceuse to accrue; and both they and the rentes constituées under this Act shall Perloda.
accrue rateably for any broken period less than a year, during which they nay
exist;

6. Tie value of the rights of the Seignior Dominant in any arrière-flef, shall Value of the
forim the capital of a rente constituée payable yearly by the Seignior of the arrière- rigti ot Sel-
fief, on the day of the date of the publication in the Canada Gazette of the b the capital
notice of the deposit of the Schtedule of such arrière-flef, and accruing fromn the of a rente



522 CONSTITUTIONAL DOCUIMENTS OF CANADA [1841-
constituée pay- day of such publication; but out of the moneys coming to the Seignior of the

able to him. arrière-flef, from the Provincial aid hereinafter mentioned, a sum bearing the same
proportion to the whole of such moncys as the value of the rights of the Seignior

Uis share in Dominant in such arrière-fief bears to the value set upon the Seigniorial riglits of
the Fund pro- the Seignior servant in such arrière-fief, shall belong to the Seignior Dominant
vided by t and his said rente constituée shall be diminished by the amount of ,he yearly

interest at six per cent. per annuni, of the sum so coming to him out of the said
Provincial aid;

casual riglts 7. And in estimating the value of the casual riglts of the Crown in relation
of the Crown to eaci Seigniory, the Commissioner shall be guided, as nearly as possible, by
how valued. the same rules as are hereby prescribed for the determination of the yearly value

of the casual rights of the Seigniors.
Notice by the V Il. Before beginning to prepare the Schedule for any Seigniory, the Coin-
Coiunssioner missioner entrusted with that duty, shall give public notice of the place, day andIbcfore cornrnctr-
eing hour, at which he will begin his inquiry; and sucli notice shall be made by placards

and publications in the English and French languages, at the door of every parish
Church in such Seigniory, during four consecutive Sundays at the conclusion
of divine service in the forenoon, or by placards in both languages, posted during
four consecutive weeks, in the most frequented place in any Seigniory in which
there shall be no church.

Be may enter VIII. It shall be lawfui for the Commissioner to enter upon all lands situate
upon iande for .h

the pura of in the Seigniory the Schedule whereof is to be made by him, in order to make
the inquiry. such examination thereof as nay be necessary, without his being subject in

respect thereof to any obstruction or prosecution, and with the right tcummand
the assistance of all Justices, Pence Olhicers and others, in order to enter and make
such examination, in case of opposition.

Powems of the IX. The said Commissioners, and each of them separately, shall have full
Coinmiiionersconipower and authority t, examine on oalh any person who shall appear before

information. them, or any of then, either as a party interested or as a witriess, and to summon
before them, or any of them, all persons whom they, or any of them, may deei
it expedient to examine upon the matters subject to their consideration, and the
facts which they may require to ascertain in order to carry this Act into effect,
and to require any such person to bring with him and produce before them, or
any of them, any Book, Paper, Plan, Instrument, Document or thing mentioned

Punishment of in such summons, and necessary for the purposes of this Act: And if any person
Peons refusing so summoned shall refuse or neglect to appear before them, or before Che Com-

before aPPf or missioner who shall have summoned him, or appearing, shall refuse to answer
give information. any lawful question put to him, or to produce any such Book, Paper, Plan,

Instrument, Document or thing whatsoever which may be in his possession, and
wliich le shall have been required by such summons to bring with him or to
produce, such person shall for every such refusal or neglect incur a penalty of
not less than ten nor more than fifty piounds currency, payable to Hier Majesty,
Io be recovered with costs upon summary plaint by such Commissioner before
any Judge of the Superior or Circuit Court, and in défault of immediate pay-
ment shall, by warrant of such Judge, be apprehended and committed to (he
Common Gaol of the District for a period not exceeding one calendar month.

Value may be X. Whienever the Commissioner charged witi the making of the Schedule
stinated hy of a Seigniory shiall be of opinion that the rules prescribed in this Act for deter-

P i mining any value whici he is hereby required to determine, do not forni an equi-
Seignion or table basis for determining the sarme, or when the Seignior, or not less than twelve
censitaires. Censitaires of the Seigniory, shall call upon the said Commissioner in writing,

within a period not exceeding eight days, after the day fixed for the commence-
ment of the inquiry by the Commissioner, requiring that experts be appointed

nlow such to determine the value of the Seigniorial rights therein, the said Commissioner
experts shan be shall call a public meeting of the Censitaires of the Seigniory, at such place therein,

appointed. and on such day and at such hour, as shltl be specifled in the public notice theroof,
which lie shill give in the manner prescribed by this Act with respect to the
commencement of his inquiry, for the purpose of appointing two experts, one
of whom shall be appointed by the Seignior and the other shail 1e elected by the
najority of the Censitaires present at such meeting; and in case the Seignior

or his agent, shali not be present at the said meeting, or being present, shall
refuse or neglect to appoint an expert, the said Commissioner shal appoint one
on behalf of the Seignior, and such expert shail have the same powers as he would
have had if he had been appointed by the Seignior, and in the event of the Censi-
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t a ires refusing or neglecting to a ppoint an expert on their behalf, the Commissioner
shall in like manner appoint an expert to act for them.

2. Tie two experts so appointed shall have and exercise the same powers Powem of
with respect to the valuation of the Seigniorial rights as could be exercised b)y " They
the Commissioner himself, except that they shall not, in any case be bound by bound by the
the rules aforesaid; and the said two experts shall appoint a third expert, but foregoing rules.
in case the two experts shall not agree upon the person to bc the third expert, Thini expert.
then any Judge of the Superior court in the District in which the Seigniory or
t tie greater part thereof lies, shall, on the application of either expert after thîree
elear days' notice to the other, appoint such third expert; and the sums fixed
by any two of such experts as the yearly value of the Seigniorial riglits res- The valie fixed
púctively, shall bc taken by the Coninissioner as the value thereof, and shllte bytin tbe
be apportioned by him in the manner hereinbefore prescribed, upon or among schedule.
the lands subject to such rights; and the Commissioner shall mention in the
schiedule that the value was determined by Expertise.

3. Provided that when the Seignior and the Censitaires shall agree to appoint sole expert may
and elect, or shall appoint and elect one and the same expert, such sole expert Ue chosen.
,halI have the same powers as the three experts would have hiad, and his decision conrnisioner
shall be final; And provided also, that the Commissioner may bc appointed either tniy bi sole or
third expert or sole expert. third export.

4. In the event of one of the said experts dying, becoming incapacitated, or case of experta
refusing to act, the appointment or election of another in his stead shall be ying etC.,
proceeded witl in the manner above prescribed, excepting that it shall not be pronded for.

necessary to call a public meeting of the Censitaires for the appointment of an
expert in the stead of the person representing the Seignior; but if the Seignior
refuse, or neglect during eight days to appoint another expert, after having been
required so to do by the Commissioner, the Conmmissioner shall appoint an expert
on behalf of the said Seignior.

5. If the Commissioner bc appointed third expert or sole expert, then if lie bc And if the
prevented from acting by any cause, the Commissioner who shall bc directed by "<onmîmùoîî&
tle Governor to continue the proceedings in tUe Seigniory shall be third expert bc the expert.
or sole expert in the place of the former Commissioner.

C. 'Thie said experts shall bc entitled to receive, out of the funds provided by Fees of Experte.
tihis Act, such fees as the Commissioner shall deei proper to tax, provided that
tley do not exceed the sum of fifteen shillings for eaci day of necessary attend-
ance. And the said f,-ees shall bc paid by the Beceiver General upon the certificate comnissioner
of the Comrnissioner. excepted.

XI. The said Coimmissioner, immediately after the making of the Schedule Notice that
of a Seigniory, shah give eight days' public notice in the manner prescribed by qu'readv for in-~thte seventh Sectioin of this Act, that sucli Schedule will remain open for the pon.
inspection of the .ieignior and the Censitaires of the Seigniiory during the thirty
days following t-he said notice; and during that time the Commissioner may Inspection and
corret any error and supply any omission which iay be pointed out to him cor tien of
by any part y interested, or which shall come to his knowledge in any other manner,
but lue shall not alter any value deternined by expertise without the consent of
tHe majority of thie experts or of the sole expert;

2. 'le proprietor or possessor of the Seigniory may appear either in person Who nmay appear
or by his agent, before the Commissioner, for the purpose of having any error lo (tmaul
corrected which may have crept into the said Schedule; and for the like purpose '
lite Censitaires of the Seigniory may appear before the said Comrnissioner by
their agent to bc appointed by a mnajority of the Censitaires of the Seigniory
present at a meeting called for that purpose by any three or more of the Censi-
taires thiereof, eiglit days' public notice thereof having been previously given in
the manner prescribed in the seventh Section of this Act;

3. But no scliedule shail Uc completed until the Judges of the special Court Scheiule 'not
shall have given judgment upon the Questions to bc submit.ted to them as here- V. Uc coinl)leed
inufter mentioned; and in the event of any of the decisions pronounced by the atiglits are
said Special Court, being reversed or altered upon appeail to the privy Council, decided.
tle Conmissioners forrming the Court of Revision of Schedules hereirînfter
mientioned shall alter and amend the Schedules accordingly;

XI1. It shall be lawful for the Governor, by letter indler the signature of the Four reving
Provincial Secretary, to select froi the Coimissioners so to bc appointed, four coIIniioIers
of their number, of whom any three shall form a Court for the revision of to be seiecd.
Schedules made under this Act, and in like manner froni time to time to renove
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Three to sit. them and to appoint others in the place of any so renoved, dying, resigning

offce or being incapacitated to act;
Two nay decide. 2. The decision of any two of the Commissioners so selected, whether the

others be present or not, on any matter relating to the revision of any Schedule
made under this Act, shtall be final;

They may re- 3. In making such revision the Commissioners shall proceed sumrnarily, but
quire evideuce. they may order any evidence to be adduced which they may think requisite to

enable them to pronounce a correct decision, and for that purpose shall have
the same powers as in making a Schedule;

Not to revise 4. No Commissioner so selected shall sit in revision of any Schedule made by
their own
1schedule.M

When and how 5. And no revision of any Schedule shall be allowed unless application be made
a revision may for the saine within fifteen days from the expiration of the time allowed under

be oLbtained. the Eleventh Section of this Act for the correction thereof by the Comnmissioner by
wiomn it was made; and every such application shall be made by a Petition
presented on behalf of the party interested to the Governor, specifying the
objections made to sucli Schedule and the amendiments demanded, and praying
for the revision thereof;

Ilow schedules 6. Upon the receipt of any such Petition, the Provincial Secretary shall refer
slil be referred the saime to the Commissioters forming Lte Court of Revision aforeseid, whose

to them for duty iL shall be, after having given eigit, days' notice in the manner provided
reain' by the seventht Section of this Act, to proceed to revise the Schedule therein

mentionei, and if they find any error to correct the same, in so far as, b'ut no
fartier than, it shall have belen so specially objected to; but they shall not alter
any value determined by expertise without the consent of the majority of the
experts or of the sole expert;

costs agais. 7. The said Court of Revision may award and tax costs against any party
party wantoffly wlo imay in their opinion have demanded or o)pposed the revision of the schedule

requirin a without reasonable cause, and such costs may be recovered on the certificate of
any onlte or the said Comiissioners as a debt due by the party against whon they
shall have been awarded, to the party in whose favour t.hey have been taxeid.

Notice of con- X iII. As soon as the Schedule of a Seigniory shall be conpleted in the manner
puetion and hereinbefore provided, the Conmaissioner who shall have made iL shall transmit

Q0hedpit o a triplicate thereof to the Receiver General of this Province; ie shail deposit
lweeiver another triplicate in the ollice of the Superior Court in the District in which the
Genena. Seigniory is situate, or if such Seigniory be situate in two Districts, then in the

Triplicates how ollice of the said Court in ihat District in which the greater part of sucl Seigniory
disposed of. is situate; and shall retain the other triplicate in his hards until iL siall be other-

wise provided by iaw; and lie shall give public notice of his laving su deposited
the saine, in the ternis of the fort A, annexed tu tiis Act, or in other termns of
like import, in tie Enlisi and French languages in the Canada Gazette, or other

ntewspaper recognized as lie Ollicial Gazette of the Province, and in at least one
ntewspaper published in the District in whici such Seigniory or the greater part
thereof is situate, or if Lere be no newspaper publisied in such District, such
notice shalh be so published in the nearest District wherein one or more news-

Copics andI papers arc published. And the Clerk of the Superior Court shall furnish copies
extracts to be of or extracts front such Scliedule duly certilled in the usual fori, to any person

furnlshed. applying for tie saie, and ray deimtand three pence currency for every hundred
Fee therefor. words or figures in any such copy or extract; and lie shal also furnisi one copy

of every such Sehedule oit denand to the Seignior of the Seigniory to which iL
relates, and tihe costs thereof shall be paid out of the funds provided by this

Their legal effect, Act; and ali such copies and extracts, whether in words or figures, shal be deened
authentic, and shail serve as prima facie proof of ail matters therein set forth.

Abolition of Feudal lights and Duties.
tpon the publi- XIV. Uîon, fromt and after the date of the publication In the Canada Gazette,

cation o! the or other official Gazette as aforesaid, of a notice of the deposit of the Schedule
oc of any Seigniory as aforesaid, every Censitaire in such Seigniory shall by virtue
of a seigniory, thereof iold his land in franc-aleu roturier, free and clear of ail Cens, Lods et

ail lands thernuts Ventes, Droit de Banalité, Droit de Retrait and other feudai and Seigniorial
to be held in duties and charges whatever, except the hente constituée which will be sub-fraie-aleu. stituted for ail Seignioritil duties adti charges; and every Seignior shail thereafter
Anj tie sei hld bis doiain and the unconceded lands in his Seigniory, and ail water powers

guior ta be free and real estate now belonging to imit, in franc-aleu roturier, by virtue of this
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Act, and the same and the Rentes constituées payable to him under this Act fron Quint, etc.
by his Censitaires, or by any Seignior of whose Fief or Seigniory lie is the Seignior to the Crown.
Dominant, shall be held and enjoyed by him free and clear of all Quint. Relief
or other feudal dues or duties to the Crown or to any Seignior Dominant of whom
his Fief or Seigniory is now held; subject always, both as regards Seignior and
Censitaire, to the provisions of this Act: Nor shail the Seignior as such after the No seignioral
said Lime be subject to any onerous obligation towards his Censitaires, or be riglht or duty to
entitled t. any honorary rights, nor shall any land be thereafter granted by any remain or been~itcd toany etablished.
Seignior to be held by any other tenure thon franc-aleu roturier, or subject to
any mutation fines or other feudal dues; Provided always, that no Seignior shall vroviSo:
concede or alienate any part of the unconceded lands in his Seigniory, until seignior not
aîfter the notice of the deposit of the Schedule thereof has been given as aforesaid, thce caube bfre
and any such concession or alienation shall be null and void. completed.

XV. But, no right which any Seignior may have acquired by any legal stipula- certain powers
tion entered into before the passing of this Act, by any deed subsequent to the as to taking
deed of concession, to take any land for the purpose of using the water power land for inls,
adjoining the same and belonging to such Seignior, on paying for such land the inade after the
full value thereof and of all improvements thereon, shal cease by reason of the deed of con-
passing of this Act, but the sane shall remain in full force: Provided always, that eion.
the owner of any land adjoining any water power so acquired by the Seignior, and 1'roviso: owner
not t.hen used by him, may, at any time after the expiration of one year from the of land adjoiing
passing of this Act, demand the right to use such water power fron the Seignior aaU e
on paying him the full value of such right, which value, if not agreed upon shall be in certain
lixed by Arbitrators, one to he named by the owner of such land, another by the ca".
Seignior, and the third by the other two, or if Lhey disagree, then by a Judge of
the Superior Court or of the Circuit Court, and the award of any two of thern
shall be conclusive; and upon payment or tender to the Seignior of the value
awarded, the owner of such land shall have the right to use such water power in
the manner mentioned in the denand thereof and in the said award.

Determination of the Legal Riglts of the Seignior and Censitaire.
XVI. And in order to avoid as far as nay be possible, unnecessary expense, Questions to be
uncertainty and delay in the valuation of the several rights aforesaid, and in the ubmitt d by the

Attorney
completion of the Schedules of the Seigniories respectively, and all errors as to General to ail
matters of law on the part of the Commissioners under this Act, ler Majesty's the Judges for
Attorney General for Lower Canada, shall, as soon as may be practicable after detein"ii"""g
the passing of this Act, frame such questions to be submitted for the decision of S
the Judges of the Court of Queen's Bench and of the Superior Court for Lower
Canada, as he shall deem best calculated to decide the points of law, which will,
in his opinion, come under the consideration of the said Conmissioners, in
determining the value of t.he rights of the Crown, of the Seignior, and of the
Censitaires, and he shall file a copy of such Questions in the Office of the said To be Oled
Court of Queen's Bench, and cause a copy thereof to be transmitted by Post to
each of the Judges of the said Courts;

2. The said Questions shall then be published at least once a week, during six They shan be
consecutive weeks, in the Canada Gazette, with a notice t ail concerned that they Published.
have been filed as aforesaid, and are submitted for the decision of the said Judges.

3. The said Judges shall take the said Questions into consideration, and shall They shall be
hear the Attorney General, or Solicitor General, and such Counsel as such At- taken into con-

sideration, and
torney General or Solicitor General may deem it advisable to associate with them, deîded as son
at as early a time as may be practicable after the expiration of thirty days from as possible.
the last publication of the said Questions in the Canada Gazette; and it shaîl
be the duty of the said Judges to give the consideration of the said Questions and
the hearing thereof such precedence over other matters before them, and to
adopt such other measures witl regard to them, as will ensure a decision thereon
at as early a period as may be conveniently practicable;

4. Any Seignior may, at any time before the end of the said period of thirty Seigniors May
days after the last publication of the said Questions, or with leave of the said Ile oounter-
Judges at any time before the hearing thereon, cause an appearance to be fled propstion.
for him in the Offlce of the Court of Queen's Bench, in the motter of the said
Questions, and having caused such an appearance to be so ilied, shall be entitled
to be hieard by his Counsel upon such Questions, and may submit any supple.
nentary or counter-questions and may append to every such Question, a state-

ment of the Proposition or Propositions tie intends to maintain with regard
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Number of thereto; but no more than five Counsel shall be heard on the part of all the

Counsel limited. Seigniors so appearing except by special permission of the Court, and if more
claim to be heard, the Judges shall decide between them which shall be heard;

And Bo rnay 5. The Censitaires of any Seigniory acting by their Agent to be elected in the
Censitaires. manner provided by the eleventh Section of this Act, may also in like manner and

within a\ like delay cause an appearance to be filed for them in the Office of the
said Court, and having so done shall be entitled to be heard by their Counsel
upon the questions filed by the Attorney General as well as upon any questions
or propositions filed by any Seignior, and may submit supplementary or counter-
questions or propositions filed by any Seignior, and may submit supplementary
or counter-questions or propositions to those of the Crown or of any Seignior;

Number of but no more than five Counsel shall be heard on the part of all the Censitaires,
counsel limited. unless by the special permission of the Court, and if more claim to be heard, the

Court shall decide between them which shall be heard;
Copies of 6. No publication or service of any such supplementary or counter-questions

counter-ques- or propositions shall be necessary, but the same shall be printed, and, when they
tions, ed o are filed, at least fifty copies thereof shall be delivered to the Clerk of Appeals,

ail parties. who shall give copies to the Attorney General and to the Advocates appearing
for Seigniors or Censitaires;

How the ques- 7. From the expiration of the said thirty days after the last publication of the
tions shall be said Questions, the matter shall be dealt with by the said Judge , as if an appeal

heard etc. were pending and inscribed and ready for hearing, in which the said Questions
had arisen for decision, but no case, or pleadings, or other proceeding than such
as are herein prescribed shall be required previously to such hearings; no technical
objection of procedure shall be entertained, and if any question arise as to the
proceedings in any matter not provided for by this Act, the Judges sitting shall
instanter make such order therein as shall seem most equitable and convenient;

Forni of deci- 8. The decision and opinions of the said Judges shall be motivées and delivered
SiOnS. as in a judgment on a case in appeal in which all the Questions had arisen and

were put in issue, but without any further sentence in favor of the Crown,· the
Seigniors or the Censitaires, whether as to costs or otherwise;

Effect of deci- 9. The decision so to be pronounced on each of the said Questions and Proposi-
sions. tions shall guide the Commissioners and the Attorney General, and shall in any

actual case thereafter to arise, be held to have been a judgment in appeal en
dernier ressort on the point raised by such Question, in a like case, though between

Proviso. other parties; Provided always, that it shall be competent to the said Judges to
Proviso: in render separate decisions upon any particular question or questions; And pro-

what case an vided also, that if, as to any such decision, there be any dissentient Judge, either
appeai shal lie. party may, within one month, by summary petition duly notified to the others,

appeal from such decision to Her Majesty in Her Privy Council; but otherwise,
there shall be no appeal from any such decision.

Special Session 10. The Governor may at any time and from time to time, by Proclamation,
to be held for direct a Special Session of the said Judges to be held at the City of Quebec or at

the purs A the City of Montreal, and to commence on the day to be named for that purpose
in such Proclamation, which shall be issued at least twenty clear days before the
commencement of such Special Session; and to any such Special Session all the
provisions of the Act constituting the said Court of Queen's Bench, and of the law
with regard to the ordinary terms of the said Court (Appeal side) shall apply;

Quorum. except that at every such Special Session, nine of the said Judges shall be a
Quorum: and the Questions to be proposed under this Act, and no other business,

Duration. shall be taken up at such Session; and such Special Session shall continue until
no further matter or proceeding relating to this Act shall be before the said
Judges, who shall at such Session form a special Court for the purposes of this

Proviso. Act; Provided always, that if for the purpose of holding any term, either of the
Court of Queen's Bench or Superior Court, it become necessary to suspend the

Adjour=nent sittings of such Special Session, the Judges shall adjourn such Special Session to
for rendering the first convenient day after the close of such term; and the said Special Court

judgment. may, after hearing all parties on the various matter submitted to them, adjourn
for the purpose of rendering judgment only, to any day thereafter, on and after
which day they may adjourn for the like purpose; and such adjournments for
rendering judgment may be to any day during or between any terms of the said

Proviso: ters Court of Queen's Bench or Superior-Court; And provided also, that it shal beof other ;ta lb
Court may be lawful for the Governor, by any proclamation directing such Special Sessio y to

suspended, etc. suspend or postpone any Term or Terms of either of the said Courts, or to alter



the duration thereof; and also to name any Circuit Judge or Judges, or Barrister or Asistant
or Barristers of at least ten years' standing at the Bar of Lower Canada, to be and Judgm ap-
Act as Assistant Judges of the said Courts, or of either of them, during the Pointcd-
pendency of any such Special Session, and of ail adjournments thereof, and for
suci terin of time before or after as he may deem necessary; and every person so
named shall, for the term of such appointment, have all the powers of a Judge of
t he Court whereof he shall have been named an Assistant Judge, except the powers
given b)y this Act. The presiding Judgce at every such Special Session shall bc the Wlo shail
Chief Justice of the Court of Queen's Bench if present: if absent, the Chief Justice greaide at such
of hie Superior Court, and in the absence of both Chief Justices, the Senior of the p ion.
Puiisne Judges of the Court of Queen's Bench then present.

Provincial appropriation for Relief of Censitaires and Expenses of this Act.
XV II. Tite enoluinents and disbursements of the Commissioners who shall be Expenms under

a ppointed under titis Act, with the expenses to be incurred under the same, shall thia Act how
b)e paid out of the Consolidated Revenue Fund of this Province, by Warrant of Pa'id
the Governor: and a sum not exceeding in the whole what shall remain of the Ftuid fur other
aimount hercinafter limited after deducting therefrom the said emoluments, purposes of
disbursements and expenses nay likewise be pxaid out of the said Fund for the this Act.
purposes of this Act: and it shall be lawful for the Governor in Council to cause
any surm or sums not exceeding in the whole the sui required for defraying
the expenditure authorized by tihis Act, to be raised by Debentures to be issued Mn may te
oit the credit of the said Consolidated Revenue Fund, in such form, bearing such niu by
rate of interest, and the principal and interest whereof shall be payable out of the
said Fund at such times and places as the Governor in Council shall think most
advantageous for the public interest: and the moncys so raised as aforesaid shall
make part of the said Consolidated Revenue Fund of this Province: Provided Pro.vio: total
always, that the total amount of moneys to ie paid, whether in moncy or deben. anui1t limited,
tures, under this Act, shali not exceed by more than one hundred and fifty
thousand pounds, the sum of whici the average yearly proceeds of the other
sources of Revenue iereinafter mentioned (upon an average of the last five years)
would be the yearly interest at six per cent per annum added to the value of the
Crown's rigit.s in the Seigniories affected by this Act.

XVII. The moneys arising froni the following sources of Revenue, shall be Special appro-
and are hereby specially appropriated to make good to the said Consolidated lriatenoney
Revenue Fund, the amount which may be taken out of the same for the purpose 1arne a
of paying the sums charged upon it under the next preceding section, that is to
sav:

Ail moneys arising from the value of the righîts of the Crown, from droits de crown right* in
Quint and other dues, in or upon the Seigniories of which the Crown is Seignior Seignorie.
Dominant, and which are to be commuted by this Act as such value shall ho (1xed
by the Schedules of the said Seigniories respectively, and ail arrears of such dues;

All moneys arising from the Revenues of the Seigniory of Lauzon, or from the Lauzon.
sale of any part of the said Seigniory which nay hereafter be sold, and ail arrears
of such Revenues;

All moneys arising from Auction Duties and Auctioneers' Licenses in Lower Auction Duties,
Canada;

AIl moneys arising in Lower Canada from licenses to sel spirituous, vinous or Shop I4ense.
fernented liquors by retail in places other titan places of Public Entertainment,
commonly called Shop or Store Licenses;

Ail moneys which shall arise from Tavern Licenses in Lower Canada, after the Tavern LiceSn
present charges on that 'und shall have been paid off, except however such li <rtaein caS.

portion of that Fund as shall be levied in the Townships.
And separate accounts shail be kept for all moncys arising from the sources of separate ac-

Revenue aforesaid, and of the moneys disbursed under titis Act, allowing interest s to be
on both sides at the then current rate on Provincial Debentures, to the end that view to an
if the sums payable out of the Consolidated Revenue Fund under titis Act, shall appropriation
exceed in the whole the total amount of the sums arising from the sources Of for Uppr
Revenue so s)ecially appropriated and any interest allowed thereon as aforesaid, pou&
a sum equal to such excess may and the same shall be set apart, to be appropriated
by Parliament for some local purpose or purposes in Upper Canada. How the rnoney

XIX. The Special Fund constituted as aforesaid for the purposes of this Act, hee a pro-
shall, after deducting the expenses incurred under this Act, be appropriated in a %pau of
aid of the Censitaires in the several Seigniories, in the following manner: eentair.
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Vaile of Crown 2. The sum to be established as the value of the rights of the Crown in each

riglits in each Seigniory as aforesaid, and the difference between the absolute value in franc-
Seipgor. to b alei roturier of all unconceded lands, waters and water powers in the Seigniories

censitaires and the value of the Seigniors' rights therein, shall be appropriated in aid of the
thereinl, in Censitaires of such Seigniory in reduction of the rentes constituées representing

co ltaon the lods et ventes or other mutation fines therein, by an equal per centage orconunutation for
lods et reintes. reduction on eaci such rente;

Rernainder 3. The remainder of the said Special Fund shall be apportioned by the Re-
anong all the ceiver General (amongst the several Seigniories to which this Act extends,)

seinories" giving to eaci an equal per centage on the total amount of the constituted rents
the churges cm established by the schedule of each such Seigniory, after deducting the value of

.each. the Crown's rights therein; And the sui as apportioned to eaîch Seigniory shahl
nIow the aid be applied hy the Receiver General in the following order, which shail be the order

shall be applied: of charges thereon:
To redemption 1st. To .he redemption of so niuch of the said rentes constituées representing

of conmuntation the lods et ventes or other mutation fines in the Seigniory as may remain after them1onley of lods et reduction niade by the a pplicnLion of the value of the Crown's riglhts as aforesaid
by an equal per centage of reduction on sucli remaining rentes in each case;

of i>anality. 2dly. To the redemption of the rentes constituées representing the Banality
in the Seigniory, by an equal per centage of reduction on each such rente ;

of cens et. rentes 3rly. To the redemiption of the rentes constituées representing the cens et
exceeding Id. rentes and other charges on lands hield for Agricultural purposes in the Seigniory,per arpeit. by an equal per centage of reduction on each such rente constituée, exceeding i lie

rate of one penny half penny per annum, per arpent.
Reduction of 4. The reduction of suci rentes constituées shall always be in proportion to the
rente in an.Y capital suina pplied to effect suci reduction, the reduction being equal to the legal

case' interest of such capital;
Sun appor- 5. The sums so apportioned for cach Seigniory shall belong to the Seignior

tional to belong thereof, subject always to the riglt of the Seignior Dominant, and shall be dealt
to the Seigmos. with in every respect, as noneys paid in redemption of the rentes constituées

nentioned in the Schtedule of such Seigniory, subject to the special provisions
hereinafter made.

Application of Moneys arising fron Lthe redemption of Seigniorial ligits, &c.

Oippositions to XX. Every proprietor of a Seigniory who shall have within his mouvance
beftUedbypemouis another or several fiefs, (unless the value of his riglts lias been entered in the
havinig dains Ott Schedule thereof), and every person having an hypothecary claini on any

Seigniory the Sciedule relative to which shall be deposited in the office of the
Clerk of the Superior Court in the District in which such Seigniory or part thereof
is situate, nust, for the preservation of his privîleges, within six months from the
date of the notice in the Canada Gazette of the deposit of the Schedule of suci
Seigniory, file an opposition to the distribution of all moneys arising or which
nay arise froi the redemption of the Seigniorial righîts in such Seigniory; every

Etîcet ana suci opposition shall be filed in the said oflice and have effect for thirty years,dluration of
cpptio. unless sooner withdrawn, or by Judgment of the Court dismissed; and if any

such opposition be renewed within a less time than thirty years, the opposant sha-l
only be entitled to the costs of one single opposition; and while sucli opposition
shall so romain in force, any Censitaire who shal pay the capital or redemption
moncy, of the rente constituée to the Seignior, shal do so at his peril, and on pain
of being liable to any such opposant for any loss he may thereby sustain.

What parties XXI. Al minors, intierdicted persons and narried women, even in the case of
antmt naf OP- dower not yet open (non encore ouvert,) and all who have entailed or contingent

lýtv t riglits, by tiemnselves or tihir tutors, curators, husbands or others, who may act
privileges. for thei, shall be also required, for the preservation of their privileges, to file

their opposition to the distribution of all such moncys in the inanner provided in
the next preceding section: but tutors, curators, husbands, or others who shall
have neglected to file such oppositions shall, nevertheless, continue to be respon-
sible towards the persons under their charge or authority for any loss which nay
result fron their negligence in the said behalf.

Li default of XXII. If, after the expiration of six months, from the date of the first publica-
opp ition tion in the Canada Gazette of the Notice by the leceiver General of the Deposit

«°. of the Schedule of the Seigniory in whici such land is situate, the possessor of
share ci the such Seigniory produce to the Receiver General a certificate, granted by the Clerk

lund, etc. of the Superior Court for the District in which the Schedule relative to such
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Seigniory, or a triplicate thereof, is deposited, stating that there is no opposition
to the payment of the redemption nioneys in such Seigniory, the said Receiver
General shall pay to the said Seignior, on his giving a duplicate receipt therefor,
the amount of any moneys coming to such Seignior out of the Special Fund herein-
before nentioned, with interest thercon, at six per cent per annum, to be com-
puted from the date of the said notice, and thereafter the Seignior shall have full
right to receive the price of the rentes constituées in his Seigniory directly from
the Censitaires, and to deal with such rentes as he shall sec fit.

XX Il1. Whenever the Beceiver General shall have ascertained the amount of
moncy coming to any Seignior out of the Special Fund hereby appropriated in
aid of the Censitaires, and there shall be an opposition filed as aforesaid o the
distribution of such moncy, the Receiver General shall deposit a certificate of the
said amount in the hands of the Clerk of the Superior Court in the District wherein
the Sciedule relative to the said Seigniory, shall have been deposited; and the
said Court shall make the distribution of the said moneys among the opposants,
according to the order of their hypothecs, and the preference to their respective
privileges; and the Receiver General shall pay the sanie to the Clerk of the Court
to be distributed according to such order, but the interest on any sum coming to
a Seignior, and in the Receiver General's hands, shall always be payable to such
Seignior.

XXIV. Ail persons holding in mortnain, corporations, tutors, curators, and
administrators possessing lands held en roture, or persons holding entailed Iands
the rentes constituées upon which niay be redeened with advantage to those
whon they represent, may effect the redemption of any rente constituée under
the provisions of this Act by paying the price of redemption out of the moncys of
those whom they represent: Provided that tutors, curators and usufructuary
proprietors (usufruitiers) and holders of entailed lands, observe the formalities
required by law in the alienation of the property of the persons whose rights shall
be represented by them; but persons holding in mortmain and corporations shall
not be required to observe any other fornality in or before the redemption or any
such rente constituée than those prescribed by this Act.

XXV. And it shall be lawful for the several religious or ecclesiastical com-
iiunities, holding in mortnain Fiefs or Seigniories in Lower Canada, to invest
from time to time, as they shall sec fit, in any lands or tenements in this Province,
or in any public or private securities in this Province, which they shall deem the
most advisable or advantageous to their respective communities, any suns of
money that may accrue to them from the redemption of any rente constituée
created under this Act, or out of the Special Fund appropriated by this Act.

Destination and Legal character of Properties and righîts H-Iereafter to Represeit
Seigniories.

And the capital
of the rentes
conlstituées.

How money in
Rectiver
Goetiend't lîands
shail be dealt
with in case of
opposition iled.

Corporations,
tutom, etc.,
emIXowýered to

capoffita t
rentes constti-
tuées i înder M&I
Act.

Proviso.

n1eligious
comrrnunitiçs
holding
Sti$niories May
invest commuta
tion "no"'y i
real estate.

XXVI. In respect of all rights acquired in, to or upon, any Seigniory before As respecta
the publication in the Canada Gazette of the notice of the Receiver General of claim8 existing

before the
the deposit of the Schedule of any Seigniory in his hands, and for the preservation of it
whereof an opposition shali have been filed within six months from the date of of the schMule,
the said publication, ail lands and real rights which at and immediately before and for which

the passing of this Act were hîeld by the Seignior as part of his Seigniory, aIl rights *iu eld,
secured to him under the Schedule thiereof, ail rentes under this Act to be created, the. rentS
ail moneys to arise from the redemption of any such rentes, or to be received by Constituée*
the Seignior out of the aid granted by this Act to the censitaires towards the wi Nh" 
redemption of Seigniorial rights, duties and duos, and ail properties and rights Seigniory.
so by such Seignior acquired as to represent such moneys, shall be held and taken
as though attached to the domaine of such Seigniory, and as representing such
Seigniory; but in respect of aIl rights thercafter to accrue, or for the preservation As regards other
whereof no opposition shall have been filed within the delay aforesaid, ail such rights the said
lands, riglts, rentes and monevs shall be held and taken to be, and shall be to ail 2"t g .
intents separate and independent properties and rights; and it shall not be re- tis.
quisite that any person, in order to the holding, recovery or enforcenent of any
thereof, should qualify himself as being, or as ever having been, a Seignior.

XXVIl. All rentes constituées to be created under this Act, shal have the Privikge for
saine privileges ex causa as the right of the bailleur de fonds, and the like prefe- eurigch
rence over ail other hypothecary claims affecting the land, as any Seigniorial dues rentes
upon or arising out of such land would have had previous to redemption of the
said dues, without any registration in any Registry office to that end; but the

M m
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No more tian Creditor shall not have the righît to recover more than five years' arrears of any

ffive Year' such rent; and in default of moveables out of which the amount of any judgment
to be mc1v4r for such arrears, though anounting to less than Ten Pounds currency, may be

levied, execution may issue against such land after a delay of one year from the
date of such Judgment, and not sooner.

In what cases XXV 11I. Every rente constituée established by virtue of this Act, shall always
any auch be redeemable by consent of the owner of the land and of the Seignior, in casessail lc re.

deeniable. whiere the Seignior lias ihe riglit to the capital thereof for his own use, and not
otlherwise; but if the Seigniory be entailed (substituée) or held by a tutor, curator,
or usufructuary proprietor (usufruitier), and an opposition be lilled and then in
force, Uie rente and arrears only shall be received, subject always to the exception
in the next following section, which shall apply to all cases of redemption of such
rentes.

Such rentes XX IX. Provided always, that il shall not be lawful to redeem any such rente
s1 lic I constituée except by the consent of the Seignior having the riglit to the capitalable in tverv cM C

cle if jaid thereof for his own use, at any other time in any year than the day on which sucli
off it once for rente is payable; But provided also, that at any time, and whether the Seignior

the whole have or have not the right to the capital of the rentes constituées under this Act,se:gruory. for his own use, it shall be lawful for the Censitaires in any Seigniory to redeem by
one paiyment all the said rentes constituées then remaining in the Seigniory, and

Irow te in such case the redemption money shall be paid to the Seigniory, if there be then
redempîîtion no opposition filed as aforesaid and in force; and if there be such opposition, then

moâ aitîî. it slall be paid to the Receiver General, land shall be deailt with in ail respects as
money coming to the Seignior out of the Special Fund appropriated in aid of the

Monuey may Censitaires; and the paying of such redemption money shall always be one of the
a f purposes for which mony may be raised on the credit of the Consolidated
on the Municipal Loan Fund for Lower Canada, under any law in force for raising noney

redit of tle on the credit of such Fund: and the redem'ption noncy under this Section shall
mnicipaim always be the capital sum of which the rentes redeemed shall be equal to the legal

interest., unless another rate be agreed upon by the Censitaires, and a Seignior
having the right to such redeniption money, for his own use.

Miscellaneous Provisions
Décret not to XXX. No sale under Writ of Execution (par décre) shall have th effect of
urge Seignio- liberating any imnovable property then or theretofore beld à titre (le cens, and

rt so sod, from any of the rights, charges, conditions or reservations estabislied in
represnting respect of such immovable property in favor of the Seignior, due before he con-

them'. pietion of the Schiedule of the Seigniory in which such property lies, or from any
rente constituée payable thereon under such Sciedule, but every such innov-
able property shall be considered as having been sold subject thereafter to al!
suchi riglits, charges, conditions or reservations, without its being necessary for
the Seignior to make an opposition for t.he said purpose before the sale.

Opposition for XXXI. If notwithstanding the provisions of this Act, any opposition afin de
suete o Charge be made lereafter for the preservation of any of the rights, charges, con-

nul,. ditions or reservations mentioned in the next preceding section of this Act, such
opposition shall not have Lite eifect of staying the sale, and the opposant shall
not be entitled to any costs thereon, but it shall be returned into Court by tle
Sheriff after the sale, to be dealt with as to law may appertain.

seignior's XXXII. The Seignior of whom any land the tenure of which shiall be con-
privilge for muted under this Act, was held, shall be maintained, in his privileges and
rxnm rtn lhxypothecs on the land, for the paynent of all arrears of Seigniorial rights law-
maintaine.t.d. fully due at the ime of such commutation.

Certain Lands Declared to be and to have been Holden in Franc-aleu
Roturier.

Lands herto. XXXIII. All lands which any Seignior lias, hy any Act (Acte) or Deed in
fore Conîmittet writing beretofore executed, relcased or agreed to release from ail Seigniorial rightsto tel'o oiti

franot-alcu. in consideration*of the payment of any sun of money or of any annual rent, are
hereby declared to be and to have been from the day of the date of every such
Act (Acte) or Deed, free from all such Seigniorial riglits and holden in franc-aleu

Itentoe impoêed roturier; but the Commissioners, for the purpose of making the Sciedules of
11 them tnay be Seigniories in which any such lands are situate, shall deal with ail such lands asredeemed, etc. if thiey were now held en roture, and when the same are iable to an annual rent,

shall establish and specify in the Schiedule the capital of every such rent, in order
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that the same may be redeemed by the person liable therefor, in the same manner
as any rente constituée established by this Act.

XXXIV. All lands upon vhich mortmain dues (des droits d'indemnité) have certain lands on
been paid to any Seignior, and which have not been sold or conceded since such which mort-

main dims have)ayment to parties holding otherwise than in mortmain, are hereby declared to l paid, to be
)e and to have been from the day of the date of such payment or of any Act. held in franc-

(Acte) or Deed in writing, binding the owner to pay the sanie, released from ai a,,"', etc.
Seigniorial dues and duties and held en franc-aleu roturier, but subject to the
payment of a rente constituée equal to the cens and rent legraly due thereon.

Interpretation and Extent of this At
XXXV. And, for the interpretation of this Act-Be it enacted, That none of Act not to

the provisions of this Act shall extend to the wild and unconceded lands in Sei- extenid to cer-
gnories held by the Crown in trust for the Indians, nor to the Seignories held by Seigdor ftbe'
the Ecclesiastics of the Seminary of St. Sulpice of Montreal, nor to either of the Semillary of St.
Fiefs Nazareth, Saint Augustin, Saint Joseph, Closse and Lagauchetière, in the Suipice and

0cerain fiefs lield
City and County of Montreal, nor to any other arrière-fief depending upon (rele- of it.
vant de) any of the said Seigniories, nor to the Seigniories of the late Order of Crown and
.Jesuits or other Seigniories held by the Principal Officers of ler Majesty's Ord- Jesuits' sei-M gniories.
nance, nor to any lands held en franc-aleu noble and granted under and by virtue of Ortlince
the Act of the Parliament of the late Province of Lower Canada, passed in the third seigniories.
vear of the Reign of lis late Majesty King George the Fourth, and intituled: An Certain lands
Act for the relief of certain censitaires or grantees of La Salle and others therein . :f ,o..3'
mentioned, possessing lands within the linits of the Township of Sherrington: Geo. 4, c. 14.
Provided always, that the Governor in Council may if he shall sec fit, grant to the 11roviso:
Censitaires of the Crown Seigniories the Revenues whercof belong to the Province, gmnt equal
(including the Seigniories of tHe late ordcr of Jesuits), upon commutation of their advantages to
lands, equal advantages and relief as are hereby granted to the Censitaires of ensitaires in

'n Crown Sel-Seigniories not excepted from the operation of this Act. g irr
XXXVI. Nothing herein contained shall affect the right to, or the recovery of, Act n airect

anv arrears of Seigniorial dues accrued before the passing of this Act, or shall give arrean", etc.
any person whomsoever any right of action for the recovery of money or other
value paid by him or his predecessors in the form of rents or other Seigniorial
dues, or for the recovery of damages which he may pretend to claim for the
privation of any right of which he may deem that hie lias been illegally deprived
by his Seignior, unless lie would have had such right of action if this Act had not
been passed; nor shall any thing in t.his Act be construed to weaken or to support Seignior's riglits
any claim of any Seignior or of any Censitaires to any right claimed by or for h dtstedLm 15as they stood
then respectively, at the hearing on the questions and propositions to be sub- b>fore the
mitted under this Act to the Judges for their decision, but the same shal be passing of thiks
decided by the law as it stood immediately before the passing of this Act. Act.

XXXVII. The word"Seigniory," wherever it occurs in this Act, shall be con- Interpretation
strued as neaning any part of a Fief, arrière-fief, or Seigniory held by a single of words:
individual, or by a corporation, or held by several persons in common (par Seigniory;
indivis) as well as the whole of a fief, arrière-fief, or Seigniory, except in suchi
parts of this Act in which the words "arrière-fief" and "Seigniory" are made use seignior;
of to distinguish the Fief dominant froin the fief servant; and the word "Seignior"
shall be construed as meaning any Corporation, or any sole proprietor, and ahl
persons who are proprietors in common (par indivis) of any part of a Fief, arrière-
lief, or Seigniory, as well as any person or Corporation, being sole proprieter, and
aill persons, proprietors jointly and par indivis of the whole of any such Fief,
arrière-fief, or Seigniory: thewords " Seignior" and Censitaire" shall apply to the seignior and
owner of any rente constituée created under this Act, and the person charged censure
therewith, respectively, as well as to the owner of and person charged with the
rights and duties represented by such Rente; the words "Seigniorial ]Rights," Seigniorial
whenever they occur in this Act, shall include and be construed as including all rights;
righits, duties, charges, obligations, and Seigniorial or feudal dues whatsoever;
the word "Land" shall mean any lot, piece or parcel of land, and shall include Land.
the buildings thereon constructed, and all its appurtenances.

XXXVIII. The legislature reserves the right of making any provision, de- Right to amend
claratory or otherwise which may be found necessary for the purpose of fully this Act in
carrying out the intent of this Act; which intent is declared to be,-to abolish as furt emnce of

its Intent
soon as practicable, al feudal or Seigniorial rights, duties and dues, substitut- reserved.
ing therefor rentes constituées of equal value,-to grant to the Seignior a fair Its intent

declare.
M m 2
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indemnity, and no more, for all the lucrative rights which the law gives him, and
which this Act will abolish,-to preserve the rights of third parties, unless such
rights be lost by their own neglect or laches:-and to aid the censitaire out of
the Provincial Funds in the redemption of those Seigniorial charges which inter-
fere most injuriously with his independence, industry and enterprise; and every
enactnent and provision of this Act shall receive the most liberal construction
possible with a view to ensure the accomplishment of the intention of the legisla-
ture, as hereby declared.

Interpretation XXXIX. The " Interpretation Act" shall apply to this Act.
Act to apply. XL. This Act shall be known, cited and referred to as " The Seigniorial Act

Short title. of 1854".
Extent of Act. XLI. This Act shall apply to Lower Canada only.

FORM A
Public notice is hereby given that the Schedule (of the fief, arrière-fief, or of the

Seigniory of (name of fief, arrière-fief, or Seigniory) shewing the rentes constituées
into which the feudal and Seigniorial rights, dues, charges, obligations and rents
due and payable upon each land in such (fief, arrière-fief, or Seigniory) are con-
verted, is completed, and that a triplicate thereof has been deposited in the office
of the Receiver General, and another in the office of the Superior Court in the
District of and that the third remains in the possession of the under-
signed,

(Here give the name of the locality in which the Commissioner is sitting, and
the date.) Commissioner under

A. B.1 the Seigniorial Act of
1854.

CLVIII

THE UNION ACT AMENDMENT ACT, 1848

(11 & 12 Victoria, c. 56.)

An Act Io repeal so much of an Act of the Third and Fourth Years of her present
Majesty, Io re-unite the Provinces of Upper and Lower Canada, as relates Io the
use of the English Language in Instruments relating Io the Legislative Council and
Legislative Assembly of the Province of Canada.

14th August, 1848.

3 and 4 Viet., Whereas by an Act 1 passed in the session of Parlianent held in the third and
c. 35. fourth years of Her Present Majesty, intituled " An Act to re-unite the Provinces

of Upper and Lower Canada, and for the Government of Canada," it is amongst
other things enacted that from and after the said reunion of the said two Pro-
vinces, all writs, proclamations, instruments for summoning and calling together
the Legislative Council and Legislative Assembly of the Province of Canada, and
for proroguing and dissolving the same, and all writs of summons and elections,
and all writs and public instruments whatsoever relating to the said Legislative
Council and Legislative Assembly, or either of them, and all returns to such
writs and instruments, and all journals, entries, and written or printed pro-
ceedings, of what nature soever, of the said Legislative Council and Legislative
Assembly, and of each of them respectively, and all written or printed pro-
ceedings and reports of Committees of the said Legislative Council and Legislative
Assembly respectively, shall be in the English language only: Provided always
that the said enactment shall not be construed to prevent translated copies of any
such documents being made, but no such copy should be kept arnong the records of
the Legislative Council or Legislative Assembly, or be deemed in any case to have
the force of an original record: And whereas it is expedient to alter the law in
this respect, in order that the Legislature of the Province of Canada, or the said
Legislative Council and Legislative Assembly respectively, may have power to
make such regulations herein as to them may seem advisable: Be it therefore

So much of enacted by the Queen's most. excellent Majesty, by and with the advice and
recited A&ct as
enact that ail consent of the Lords Spiritual and Temporal, and Commons, in this present

Writs, etc., shall Parliament assembled, and by the authority of the same, that from and after the

See No. CXXI.
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passing of this Act so much of the said recited Act as is hereinbefore recited shall be in English,
be repealed. repealed.

II. And be it enacted that this Act, or any part thereof, may be repealed, Act may be
altered, or varied at any time during the present session of Parliament. amended, etc.

CLIX

THE UNION ACT AMENDMENT ACT,2 1854

(17 & 18 Victoria, c. 118.)

An Act Io empower the LegisIature of Canada Io aller the Constitution of the Legis-
lative Council for that Province, and for olher purposes.

lth August, 1854.
Whereas an Act 3 of the session of Parliament holden in the third and fourth

years of her Majesty, chapter thirty-five, "to reunite the Provinces of Upper and
Lower Canada, and for the Government of Canada," provides amongst other
things for the establishment of a Legislative Council in the Province of Canada,
consisting of members summoned thereto by the Governor, under the authority
of her Majesty as therein specified: And whereas it is expedient that the Legis-
lature of the said Province should be empowered to alter the constitution of the
said Legislative Council: And whereas the said Act requires amendment in other
respects: Be it enacted by the Queen's most excellent Majesty, by and with the
consent of the Lords Spiritual and Temporal, and Commons, in this present
Parliament assembled, and by the authority of the same, as follows:

I. It shall be lawful for the Legislature of Canada, by any Act or Acts to be Power to the
hereinafter for that purpose passed, to alter the manner of composing the Legis- Legislature of

makeit onsstf sc ubr C anada to alterlative Council of the said Province, and to make it consist of such number of Constitution
members appointed or to be appointed or elected by such persons and in such of the Legisla-
manner as to the said Legislature may seem fit, and to fix the qualifications of tive Council.
the persons capable of being so appointed or elected, and by such Act or Acts to
make provision, if they shall think fit, for the separate dissolution, by the
Governor of the said Legislative Council and Legislative Assembly respectively,
and for the purposes aforesaid to vary and repeal in such manner as to them may
seem fit all or any of the sections of the said recited Act, and of any other Act of
Parliament now in force, which relate to the constitution of the Legislative
Council of Canada:Provided always that any bill or bills which shall be passed by
the present Legislative Council and Assembly of Canada for all or any of the
purposes aforesaid shall be reserved by the said Governor, unless he think fit to
withhold her Majesty's assent thereto, for the signification of her Majesty's
pleasure, and shall be subject to the enactments of the said recited Act of the
third and fourth years of her Majesty, chapter thirty-five, section thirty-nine,
which relate to bills so reserved for the signification of her Majesty's pleasure.

II. As soon as the constitution of the Legislative Council of the Province of Provisions of
Canada shall have been altered under such Act or Acts so assented to by her former Acta
Majesty as aforesaid, all provisions of the said recited Act of Parliament of the of Parliament
third and fourth years of her Majesty, chapter thirty-five, and of any other Act no tatve
of Parliament now in force relating to the Legislative Council of Canada, shall be Council.
held to apply to the Legislative Council of Canada so altered, except so far as
such provisions may have been varied or repealed by such Act or Acts of the
Legislature of Canada so assented to as aforesaid.

1 This repeal was due to the fact that the speaker of the Canadian house of assembly (1844-5)
found himself compelled under the act of union, section 41, to refuse a motion written in French. As a
result of this refusai an address was sent to England praying for repeal. Gladstone replied, saying that
the address would be favourably received (February 3, 1846), and this act was accordingly passed
without protest, except from lord Stanley in the house of lords, who said that the officiai recognition of
French which would follow would constitute 'a permanent barrier between two portions of the country'.
Elgin, who favoured the use of French, announced the repeal of section 41 of the act of union to the
Canadian parliament on January 18, 1849. (See, inter alia, Journals of the House of Amsenbly of Canada;
Hansard, vol. c, 3rd. ser.; Bourinot's Life ofElgin). This imperial statute did much to allay the fears
of the French Canadians, who had not forgotten lord Durham's suggestion that the future should
contain a graduai effort 'to establish an English population with English laws and language... and to
trust government to none but a decidedly English legislature'.

2 This act was passed in response to an address from the Canadian house of assembly (see Journals,
1853; Walrond, op. cit., pp. 145 ff., and Hansard, vol. cxxxiv, 3rd ser.). An act was passed in 1856 by
the Canadian legislature providing for an elective legislative council.

a No. CXXI.
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Legislature of III. It shall be lawful for the Legislature of Canada from time to time to vary
Canada niay and repeal all or any of the provisions of the Act or Acts altering the constitution
constituting of the said Legislative Council: Provided always, that any bill for any such pur-

the new Legisla- pose, which shall vary the qualification of councillors, or the duration of office of
tive Council; such councillors, or the power of the Governor to dissolve the Council or Assembly,

shall be reserved by the Governor for the signification of her Majesty's pleasure
in manner aforesaid.

and niay vary, IV. It shall be lawful for the Legislature of Canada, by any Act or Acts reserved
etc., the pro- for the signification of her Majesty's pleasure, and whereto her Majesty shall have

perty qualifica- assented as hereinbefore provided, to vary or repeal any of the provisions of thetion of mnembers
of Assembly. recited Act of Parliament of the third and fourth years of her Majesty, which

relate to the property qualification of members of the Legislative Assembly.
iroviso in V. So nuch of the twenty-sixth section of the said recited Act of Parliament

section 26 of 3 as provides that it shall not be lawful to present to the Government of the
and 4 V it,

C. 35, repealed. Province of Canada, for her Majesty's assent, any bill of the Legislative Council
and Assembly of the said Province by which the number of representatives in
the Legislative Assembly may be altered unless the second and third readings of
such bill in the Legislative Council and Legislative Assembly shall have been
passed with the concurrence of two-thirds of the members for the time being of the
said Legislative Council, and two-thirds of the members for the tiine beingof the said
Legislative Assembly respectively, and that the assent of her Majesty shall not be
given to any such bill unless addresses shall have been presented by the Legis-
lative Council and the Legislative Assembly respectively to the Governor stating
that such bill has been so passed, is hereby repealed.

Section 42 of VI. The forty-second section of the said recited Act of Parliament, providing
3 and 4 Vict., that in certain cases Bills of the Legislative Council and Assembly of Canada shall

c. 3,repealed. be laid before both Houses of Parliament of the United Kingdom, is hereby
repealed; and notwithstanding anything in the said Act of Parliament, or in any
other Act of Parliament contained, it shall be lawful for the Governor to declare
that he assents in lier Majesty's name to any bill of the Legislature of Canada, or
for her Majesty to assent to any such bill if reserved for the signification of her
pleasure thereon, although sucli bill shallnot have been laid before the said Houses
of Parliament; and no Act heretofore passed, or to be passed by the Legislature
of Canada shall be held invalid or ineffectual by reason of the same not having
been laid before the said Houses, or by reason of the Legislative Council and
Assembly not having presented to the Governor such address as by the said Act
of Parliament is required.

Interpretation VII. That in this Act the word "Governor" is to be understood as com-
of ternis. prehending the Governor and in his absence the Lieutenant-Governor, or person

authorized to execute the office or the functions of the Governor of Canada.

CLX

THE UNION ACT AMENDMENT ACT, 1856

(22 & 23 Victoria, c. 10.)

An Act Io empower the Legislalure of Canada Io make laws regulating the appoint-
ment of a Speaker of the Legislative Council.

8th August, 1856.
3 and 4 Viet., Whereas by an Act 2 passed in the Session of Parliament holden in the third

c. 35- and fourth years of Her Majesty, chapter thirty-five, " to re-unite the Provinces
of Upper and Lower Canada, and for the Government of Canada," it is amongst
other things provided that the Governor of the Province of Canada shall have
power and authority, from time.to time, by an instrument under the Great Seal
of the said Province, to appoint one member of the said Legislative Council to be
Speaker of the said Legislative Council, and to remove him and appoint another

17 and 18 Vict., in his stead: And, whereas by an Act 3 passed in the Session of Parliament holden
c. 118. in the seventeenth and eighteenth years of Her Majesty, chapter one hundred and

eighteen, "to empower the Legislature of Canada to alter the constitution of the
Legislative Council for that Province, and for other purposes," power was given

' It is difficult to trace the origins of the repeal of this section. Apparently no demand was made for
it in Canada (see Keith, Responsible Government, ii, p. 645).

a No. CXXI. * No. OLIX.
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to the Legislature of Canada to alter the manner of composing the Legislative
Council for that Province, and to make it consist of such number of persons
appointed, or to be appointed, or elected by such persons and in sucli manner as
to the said Legislature may seem fit, in the manner and subject to the conditions
by that Act provided, and for the purpose aforesaid to vary and repeal, in such
mianner as to them may seem fit, all or any of the provisions of the first-recited
Act, and of any other Act of Parliament now in force which relate to the con-
stitution of the Legislative Council of Canada; and itwas thereby further enacted,
that the Speaker of the Legislative Council should, as theretofore, be appointed
by the Governor: And, whereas the said Legislature, in pursuance of the powers
conferred on them by the said last-recited Act, have, by an Act of the Province of
Canada passed in the Session of the said Legislature holden in the nineteenth and
twentieth years of Her Majesty, "to change the constitution of the Legislative
Council by rendering the same elective,"- provided for the election of members of
the said Council, and for the gradual substitution of elective for appointed
members thereof: And, whereas doubts have been entertained whether it is lawful
for the Legislature of Canada, under the powers given to them by the said last-
recited Act of Parliament, to provide for the appointment or election of a Speaker
of the Legislative Council, and it is expedient that such doubts should be removed,
be it enacted by the Queen's Most Excellent Majesty, by and with the advice and
consent of the Lords Spiritual and Temporal, and'Commons, in this present
Parliament assembled, and by the authority of the same, as follows:

I. It shall be lawful for the Legislature of Canada, by any Act or Acts passed
in the manner and subject to the conditions specified in the said last-recited Act
of Parliament, to alter the constitution of the Legislative Council of the said
Province by providing for the appointment or election of a Speaker 1 of the said
Council; and for this purpose to vary and repeal, in such manner as to them may
seem fit, so much of the hereinbefore recited sections of the said Acts of Parlia-
ment, and of the provisions of the said recited or any other Acts of Parliament as
relates to the appointment of such Speaker.

CLXI

A. T. GALT'S RESOLUTIONS ON FEDERATION, 1858 2

[Trans.: Skelton, Life and Times of A. T. Gall.]

1. That in view of the rapid development of the population and resources of
Western Canada, irreconcilable difficulties present themselves to the maintenance
of that equality which formed the basis of the Union of Upper and Lower
Canada, and require this House to consider the means whereby the progress
which has so happily characterized this province may not be arrested through
the occurrence of sectional jealousies and dissensions. It is, therefore, the
opinion of this House that the Union of Upper and Lower Canada should be
changed from a Legislative to a Federative Union by the subdivision of the
province into two or more divisions, each governing itself in local and sectional
matters, with a general legislative government for subjects of national and com-
mon interest; and that a Commission of nine members be now named to report
on the best means and mode of effecting such constitutional changes.

2. That considering the claims possessed by this province on the North-
western and Hudson's Bay territories and the necessity of making provision for
the government of the said districts, it is the opinion of this House that in the
adoption of a federative constitution for Canada means should be provided for
the local government of the said territories under the general government until
population and settlement may from time to time enable them to be admitted
into the Canadian Confederation.

3. That a general Confederation of the provinces of New Brunswick, Nova
Scotia, Newfoundland and Prince Edward Island with Canada and the Western
territories is most desirable and calculated to promote their several and united
interests by preserving to each province the uncontrolled management of its
peculiar institutions and of those internal affairs respecting which differences
of opinion might arise with other members of the Confederation, while it will

'In 1860 the'Canadian legislature passed an act to provide for the election of a speaker by the
legislative council.

2 For the history of Nos. CLXI-CLXIV, see Skelton, op. cit., chapter viii(Oxford, 1920).
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increase that identity of feeling which pervades the possessions of the British
Crown in North America; and by the adoption of a uniform policy for the develop-
ment of the vast and varied resources of these immense territories will greatly
add to their national power and consideration; and tliat a Committee of nine
members be appointed to report on the steps to be taken for ascertaining without
delay the sentiments of the inhabitants of the Lower Provinces and of the
Imperial Government on this most important subject.

CLXII

CARTIER, ROSS, AND GALT TO LYTTON

[Trans.: Skelton, Gall.]
London, 23rd October, 1858.

Sir,-
We have the honour to submit for the consideration of Her Majesty's Govern-

ment that the Governor-General of Canada, acting under the advice of his re-
sponsible advisers, has been pleased to recommend that the subject of a Federa-
tive Union of the Provinces of British North America should form the subject
of discussion by Delegates from each Province, to be appointed under the orders of
Her Majesty's Government and we have been instructed to urge the importance
of this step as well upon grounds peculiar to Canada as from considerations affect-
ing the interests of the other Colonies and of the whole Empire.

It is our duty to state that very grave difficulties now present themselves in
conducting the Government of Canada in such a manner as to show due regard
to the wishes of its numerous population. The Union of Lower with Upper
Canada was based upon perfect equality being preserved between these provinces,
a condition the more necessary from the differences in their respective language,
law and religion, and although there is now a large English population in Lower
Canada, still these differences exist to an extent which prevents any perfect
and complete assimilation of the views of the two sections.

At the time of the Union Act Lower Canada possessed a much larger popula-
tion than Upper Canada, but this produced no difficulty in the Government of
the United Provinces under that Act. Since that period, however, the progress
of population has been more rapid in the western section, and claims are now
made on behalf of its inhabitants for giving them representation in the Legisla ture
in proportion to their numbers, which claims, involving, it is believed, a most
serious interference with the principles upon which the Union was based, have
been and are strenuously resisted by Lower Canada. The result is shown by an
agitation fraught with great danger to the peaceful and harmonious working
of our constitutional system, and consequently detrimental to the progress of
the province.

The necessity of providing a remedy for a state of things that is yearly becoming
worse, and of allaying feelings that are daily being aggravated by the contention
of political parties, has impressed the advisers of Her Majesty's representatives
in Canada with the importance of seeking for such a mode of dealing with these
difficulties as may forever remove them. In this view it has appeared to them
advisable to consider how far the Union of Lower with Upper Canada could be
rendered essentially federative-in combination with the provinces of New
Brunswick, Nova Scotia, Newfoundland and Prince Edward Island, together
with sucli other territories as it may be hereafter desirable to incorporate with
such confederation from the possessions of the Crown in British North America.

The undersigned are convinced that Her Majesty's Government will be fully
alive to the grave nature of the circumstances referred to which are stated by
them.under the full responsibility of their position as advisers of the Crown of
Canada. They are satisfied that the time has arrived for a constitutional dis-
cussion of all means whereby the evils of internal dissension may be avoided in
such an important dependency of the Empire, as Canada. But independent of
reasons affecting Canada alone it is respectfully represented that the interests
of the several Colonies and of the Empire will be greatly promoted by a more
intimate and united Government of the entire British North American Posses-
sions. The population, trade and resources of all these Colonies have so rapidly
increased of late years and the removal of Trade restrictions has made them, in
so great a degree, self-sustaining, that it appears to the Government of Canada
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exceedingly important to bind still more closely the ties of their common allegi-
ance to the British Crown, and to obtain for general purposes such an identity
in legislation as may serve to consolidate their growing power, thus raising,
under the protection of the Empire, an important confederation on the North
American Continent.

At present each Colony is totally distinct in its Government, in its customns
and trade, and in iLs general legislation. To each other, no greater facilities are
extended than to any Foreign State and the only common tie is that which binds
all to the British Crown. This state of things is considered to be neither pro-
motive of the physical prosperity of all, nor of that moral union which ought, to
be preserved in the presence of the powerful confederation of the United States.

With a population of three and a half millions, with a foreign commerce exceed-
ing Twenty-five million Sterling, and a Commercial Marine inferior in extent only
to those of Great Britain and the United States, it is in the power of the Imperial
Government, by sanctioning a confederation of these Provinces, to constitute
a Dependency of the Empire, valuable in time of peace, and powerful in the
event of war-forever removing the fear tha t these Colonies may ultimately serve
to swell the power of another Nation.

In the case of the Australian Colonies the Imperial Government have con-
sented to their discussion of the question of Confederation-although the reasons
for it, as relates to the Empire, can scarcely be either so urgent or so important
as those which affect British North America.

The Government of Canada do not desire to represent the feelings of the other
provinces. Their application is confined to the request that the Imperial Gover-
ment will be pleased to authorise a meeting of Delegates on behalf of each Colony
and of Upper and Lower Canada respectively, for the purpose of considering
the subject of a Federative Union, and reporting on the principles on which the
same could properly be based.

That such delegates should be appointed by the Executive Government of
each Colony, and meet with as little delay as possible.

That the Report of such Delegates should be addressed to the Secretary of
State for the Colonies, and that a Copy of it as soon as it, is prepared, should be
placed in the hands of the Governor and Lieutenant-Governor of each Colony,
in order that he may lay the same before the Provincial Parliament, with as
little delay as possible.

Upon the Report of such Delegates it will be for Her Majesty's Government
to decide whether the interests of the Empire will be promoted by Confederation
and to direct the action of the Imperial Parliament thereon-with the con-
currence of the Legislatures of the respective Colonies.

We have the honour to be,
Your most obedient. and humble servants,

G. E. CARTIER.
JNO. ROSS.
A. T. GALT.

CLXIII

CARTIER, ROSS, AND GALT TO LYTTON

[Trans.: Skelton, Gal.]

London, 25th October, 1858.
Dear Sir Edward:

In the official communication which we have this day the honour to address
to you, on the Confederation of the British North American provinces, we have
felt it improper to offer any op!iion upon the details which will form the subject
of the proposed discussion by Delegates. It is also our duty not to cause embar-
rassment by advancing views which may yet have to be greatly modified. We
venture, however, in compliance with your desire for a confidential commnunica-
tion on these points to suggest:-

That the Federal Government should be composed of a Governor-General, or
Viceroy, to be appointed by the Queen, of an Upper House or Senate elected upon
a territorial basis of representation, and of a House of Assembly, elected on the
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basis of population, the Executive to be composed of ministers responsible to
the legislature.

That thepowers of the Federal legislators and Government should comprehend
the Custroms, Excise and al] trade questions, Postal Service, Militia, Banking,
Currencv. Weights and Measures and Baînkruptcy, Public Works of a National
Character, IHarbours and Light-houses, Fisheries and their protection, Criminal
justice, Public Lands, Public Debt and Government of unin'corporated and
Indian Territories. It will form. a subject for mature deliberation whether the
powers of the Federal Governmnent should be confined to the points named, or
should be extended to all matters not specially entrusted to the local legislatures.

The Corfedera Lion might involve the constitution of a Federal Court of Appeal.
The general revenue, having first been charged with the expense of collection

and civil government, to be subject to the payment of interest on the public
debts if the Confederation to be constituted from the existing obligations of
each,--the surplus to be divided each year according to population. The net
revenue from the Public Lands in each province to be its exclusive property,
except in the case of the territories.

It may be expedient for a limited Lime to provide from the general revenue
a certain fixed contribution for educational and judicial purposes until provision
is made for the same by each member of the Confederation.

It will be observed that the basis of Confederation now proposed differs fron
that of the United States in several important particulars. It does not profess
to be derived from the people but would be the constitution provided by the
imperial parliament, thus affording the means of remedying any defect, which
is now practically impossible under the American constitution. The local legisla-
ture would not be in a position to claim the exercise of the same sovereign powers
which have frequently been the cause of difference between the American states
and their general government. To this may be added that by the proposed
distribution of the revenue each province would have a direct pecuniary interest
in the preservation of the authority of the Federal Government. In these respects
it is conceived that the proposed Confederation would possess greater inherent
strength than that of the United States, and would combine the advantage of
the unity for general purposes of a legislative union with so much of the Federa-
tion principle as would join all the benefits of local government and legislation
upon questions of provincial interest.

We have, etc. etc.
(Signed) G. E. CARTIER.

JNO. BoSS.
A. T. GALT.

CLXIV

LYTTON TO HEAD

[Trans.: Skelton, Gall.]
Downing Street.

26th November, 1858.
Sir,

I have on a former occasion acknowledged your despatch No. 118 of the 9th of
September, accompanied by a minute of a committee of the Executive Council
of Canada proposing that Her Majesty's Government should authorize a meeting
of Delegates to discuss the expediency and the conditions of a federal Union of
the British North American Provinces. 3y this name I understand to be meant
an arrangrement for establishing a common legislation in the Provinces upon
niatters of common concern. I have since received a letter on the same question,
dated the 23rd of October, from those members of your Executive Council who
have recently visited England, and I have to inform you that the proposal has
received from ler Majesty's Government the careful consideration which its
importance demands.

The question, however, is one which involves not merely the interest of the
important Province of Canada and its relations towards the Empire, but also
the position and welfare of the other North Arnerican Provinces. The Govern-
nient of one of them lias afforded some indication that it deems the question of
a Legislative union of some or all of the Colonies as equally deserving of con-
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sideration. With this exception Her Majesty's Government, have received no
expression whatever of the sentiments which may be entertained by the Govern-
ments of the Lower Provinces. We think that we should be wanting in proper
consideration for those Governments if we were to authorize, without any
previous knowledge of their views, a meeting of Delegates from the Executive
Councils, and thus to commit them to a preliminary step towards the settlement
of a momentous question, of which they have not yet signified their assent to the
principle.

A communication in terms corresponding with the present despatch will be
addressed to the Governors of the other Provinces, in order to place them and
their responsible Advisers in full possession of the actual state of the question.

I have, etc.,
E. B. LYTTON.

CLXV

GALT ON THE CANADIAN TARIFF, 18591

[Trans.: Parliamenfary Papers, H.C. 400 (1864).]

From the expressions used by his Grace in reference to the sanction of the
Provincial Customs Act, it would appear that he had even entertained the sug-
gestion of its disallowance; and though, happily, lier Majesty has not been so
advised, yet the question having been thus»raised, and the consequences of such
a step, if ever adopted, being of the most serious character, it becomes the duty
of the Provincial Government distinctly to state what they consider to be 'the
position and rights of the Canadian Legislature.

Respect to the Imperial Government must always dictate the desire to satisfy
them that the policy of this country is neither hastily nor unwisely forned;
and that due regard is had to the interests of the Mother Country as well as of
the Province. But the Government of Canada acting for its LegisIature and
people cannot, through those feelings of deference which they owe to the Irnperial
authorities, in any manner waive or diminish the right of the people of Canada
to decide for themselves both as to the mode and extent to which taxation shall
be imposed. The Provincial Ministry are at all times ready to afford explanations
in regard to the acts of the Legislature to which they are party; but, subject to
their duty and allegiance to her Majesty, their responsibility in all general
questions of policy must be to the Provincial Parliament, by whose confidence
they administer the affairs of the country; and in the imposition of taxation
it is so plainly necessary that the Administration and the people should be in
accord, that the former cannot admit responsibility or require approval beyond
that of the local Legislature. Self-government would be utterly annihilated if
the views of the Imperial Government were to be preferred to those of the people
of Canada. It is, therefore, the duty of the present Government distinctly to
affirm the right of the Canadian Legislature to adjust the taxation of the people
in the way thev deem best, even if it should unfortunately happen to meet the
disapproval of the Imperial Ministry. Her Majesty cannot be advised to disallow
such acts, unless her advisers are prepared to assume the administration of the
affairs of the Colony irrespective of the views of its inhabitants.

The Imperial Government are not responsible for the debts and engagements
of Canada. They do not maintain its judicial, educational, or civil service; they
contribute nothing to the internal government of the country, and the Provincial
Legislature acting through a ministry directly responsible to it, has to make
provision for all these wants; they must necessarily claim and exercise the widest
latitude as to the nature and extent of the burthens to be placed upon the in-
dustry of the people. The Provincial Government believes that his Grace nust
share their own convictions on this important subject; but, as serious evil would
have resulted had his Grace taken a different course, it is wiser to prevent future
complication by distinctly stating the position that must be maintained by
every Canadian Administration.

1 The vindication of Canada's fiscal autonomy was the outcome of correspondence with the colonial
office over a protest presented to the secretary of state by the chamber of commerce at Sheffield in
relation to a Canadian act imposing protective duties on British goods. It finally closed remonstrances
of such a nature. (Skelton, op. cit., pp. 328 ff.)



CONSTITUTIONAL DOCUMENTS OF CANADA
These remarks are offered on the general principal of colonial taxation. It is,

however, confidently believed, that had his Grace been fully aware of the facts
connected with the recent Canada Customs Act, his despatch would not have
been written in its present terms of disapproval.

The Canadian Government are not disposed to assume the obligation of
defending their policy against such assailants as the Sheffleld Chamber of Com-
merce; . .

A. T. GALT

Quebec, 25 October 1859. Minister of Finance.

CLXVI

COLONIAL HABEAS CORPUS ACT, 1862

(25 & 26 Victoria, c. 20.)

An Act respecting the issue of Writs of Habeas Corpus out of England into Her
AIajesty's Possessions abroad.

16th May, 1862.
Whercas it is expedient that writs of Habeas Corpus should not issue out of
England into any colony or foreign dominion of the Crown, where Her Majesty
has a lawfully established court or courts of justice having authority to grant
and issue the said writ, and to ensure the due execution thereof throughout such
colony or foreign dominion:

Be it therefore enacted by the Queen's Most Excellent Majesty, by and with
the advice and consent of the Lords Spiritual and Temporal, and Commons, in
this present Parliament assembled, and by the authority of the same, as follows:

Writ not to 1. No writ of Habeas Corpus shall issue out of England, by authority of any
issue into judge or court of justice therein, into any colony or foreign dominion of the

Cony, etc., Cro
having Cour Crown, where Her Majesty has a lawfully established court or courts of justice
authorized to having authority to grant and issue the said writ, and to ensure the due execution

grantsame. thereof throughout such colony or dominion.
Not to affect 2. Provided, that nothing in this Act contained shall affect or interfere with

right of appeal. any right of appeal to Her Majesty in Council now by law existing.

CLXVII

CANADIAN NEGOTIATIONS FOR FEDERATION,1 1864

[Trans.: Pope, Sir John Macdonald, i, pp. 344 ff.]

The Government are prepared to state that, immediately after the prorogation,
they will address themselves, in the most earnest manner, to the negotiation
for a confederation of all the British North American Provinces.

That, failing a successful issue to such negotiations, they are prepared to pledge
themselves to legislation during the next session of Parliament for the purpose
of remedying existing difficulties by introducing the federal principle for Canada
alone, coupled with such provisions as will permit the Maritime Provinces and
the North-Western Territory to be hereafter incorporated into the Canadian
system.

That for the purpose of carrying on the negotiations and settling the details
of the promised legislation, a Royal Commission shall be issued, composed of
three members of the Government and three members of the Opposition, of whom
Mr. Brown shall be one; and the Government pledge themselves to give all the
influence of the Administration to secure to the said commission the means for
advancing the great object in view.

That, subject to the House permitting the Government to carry through the
public business, no dissolution of Parliament shall take place, but the Administra-
tion will again meet the present House.

i For the history, see Colquhoun, A. H. U., The Fathers of Confederation (Toronto, 1916); Kennedy,
W. P. M., The Constitution of Canada (Clarendon Press, 1922); Trotter, B. G., Canadian Federation
(London, 1924).
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Shortly after 6 p.m. the parties met at the same place, when Mr. Brown stated

that, without communicating the contents of the confidential paper entrusted to
him, he had seen a sufficient number of his friends to warrant him in expressing
the belief that the bulk of his friends would, as a compromise, accept a measure
for the Federative Union of Canada, with provision for the future admission of
the Maritime Colonies and the North-West Territory. To this it was replied that
the Administration could not consent to waive the larger question; but, after
considerable discussion, an amendment to the original proposal was agreed to
in the following terms, subject to the approval, on Monday, of the Cabinet and
of His Excellency:

The Government are prepared to pledge themselves to bring in a measure
next session for the purpose of removing existing difficulties by introducing the
federal principle into Canada, coupled with such provisions as will permit the
Maritime Provinces and the North-West Territory to be incorporated into the
same system of government.

And the Government will seek, by sending representatives to the Lower
Provinces and to England, to secure the assent of those interests which are
beyond the control of our own legislation to such a measure as may enable all
British North America to be united under a General Legislature based upon
the federal principle.

CLXVIII

THE QUEBEC RESOLUTIONS ON FEDERATION, OCTOBER 10, 1864

[Trans.: Canada Sessional Papers.]

Report of Resolutions adopled al a Conference of Delegales from Provinces of Canada,
Nova Scolia, and New Brunswick, and the Colonies of Newfoundland and Prince
Edward Island, held al the Cily of Quebec, October 10, 1864, as the Basis of a
Proposed Confederation of those Provinces and Colonies.

1. The best interests and present and future prosperity of British North America
will be promoted by a Federal Union under the Crown of Great Britain, provided
such Union can be effected on principles just to the several Provinces.

2. In the Federation of the British North American Provinces the system of
government best adapted under existing circumstances to protect the diversified
interests of the several Provinces, and secure efficiency, harmony, and per-
manency in the working of the Union-would be a General Government charged
with matters of common interest to the whole country, and Local Governments
for each of the Canadas and for the Provinces of Nova Scotia, New Brunswick,
and Prince Edward Island, charged with the control of local matters in their
respective sections, provision being made for the admission into the Union on
equitable terms of Newfoundland, the North-West Territory, British Columbia,
and Vancouver.

3. In framing a Constitution for the General Government, the Conference, with
a view to the perpetuation of our connexion with the Mother-Country, and to
the promotion of the best interests of the people of these Provinces, desire to
follow the model of the British Constitution, so far as our circumstances will
permit.

4. The Executive Authority or Government shall be vested in the Sovereign
of the United Kingdom of Great Britain and Ireland, and be administered accord-
ing to the well understood principles of the British Constitution by the Sovereign
personally or by the Representative of the Sovereign duly authorized.

5. The Sovereign or Representative of the Sovereign shall be Commander-in-
Chief of the Land and Naval Militia Forces.

1 6. There shall be a General Legislature or Parliament for the Federated Pro-
vinces, composed of a Legislative Council and a House of Commons.

z 7. For the purpose of forming the Legislative Council, the Federated Provinces
shall be considered as consisting of three divisions-lst, Upper Canada; 2nd,
Lower Canada; 3rd, Nova Scotia, New Brunswick, and Prince Edward Island;
each division -with an equal representation in the Legislative Council.

8. Upper Canada shall be represented in the Legislative Council by 24 mem-
bers, Lower Canada by -24 members, and the three Maritime Provinces by 24
members, of which Nova Scotia shall have 10, New Brunswick 10, and Prince
Edward Island 4 members.
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9. The Colony of Newfoundland shall be entitled to enter the proposed Union,

with a representation in the Legislative Council of four members.
10. The North-west Territory, British Columbia, and Vancouver shall be ad-

mitted into the Union, on such terms and conditions as the Parliament of the
Federated Provinces shall deem equitable, and as shall receive the assent of her
Majesty; and in the case of the Province of British Columbia or Vancouver, as
shall be agreed to by the Legislature of such Province.

11. The Members of the Legislative Council shall be appointed by the Crown
under the Great Seal of the General Government, and shall hold office during
life; if any Legislative Councillor shall, for two consecutive sessions of Parlia-
ment, fail to give his attendance in the said Council, his seat shall thereby become
vacant.

12. The Members of the Legislative Cou-ncil shall be British subjects by birth
or naturalization, of the full age of 30 years, shall possess a continuous real
property qualification of four thousand dollars over and above all incumbrances,
and shall be and continue worth that sum over and above their debts and
liabilities, but in the case of Newfoundland and Prince Edward Island the
property may be either real or personal.

13. If any question shall arise as to the qualification of a Legislative Councillor,
the same shall be determined by the Council.

14. The first sclection of the Members of the Legislative Council shall be made,
except as regards Prince Edward Island, from the Legislative Councils of the
various Provinces, so far as a sufficient number be found qualified and willing
to serve. Such Members shall be appointed*by the Crown at the recommendation
of the General Executive Government, upon the nomination of the respective
Local Governments; and in such nomination due regard shall be had to the
claims of the Members of the Legislative Council of the opposition in each Pro-
vince, so that all political parties may as nearly as possible be fairly represented.

15. The Speaker of the Legislative Council (unless otherwise provided by
Parliament) shall be appointed by the Crown from among the Members of the
Legislative Council, and shall hold office during pleasure, and shall only be
entitled to a casting vote on an equality of votes.

16. Each of the 24 Legislative Councillors representing Lower Canada in the
Legislative Council of the General Legislature shall be appointed to represent one
of the 24 electoral divisions mentioned in Schedule A. of Chapter Ist of the Con-
solidated Statutes of Canada, and such Councillor shall reside or possess his
qualification in the division he is appointed to represent.

17. The basis of Bepresentation in the House of Commons shall be Population,
as determined by the official census every 10 years; and the number of Members
at first shall be 194, distributed as follows:

Upper Canada . . . . . . 82

Lower Canada . . . . . 65
Nova Scotia . . . 19
New Brunswick . . . . . . 15

Newfoundland . . . . . 8
And Prince Edward Island . . . . 5

18. Until the official census of 1871 has been made up, there shall be no change
in the number of Representatives from the several sections.

19. Immediately after the completion of the census of 1871, and immediately
after every decennial census thereafter, the representation from each section in
the House of Commons shall be readjusted on the basis of population.

20. For the purpose of such readjustments, Lower Canada shall always be
</ assigned 65 Members, and each of the other sections shall at each readjustment

receive, for the 10 years then next succeeding, the numbers of members to which it
will be entitled on the same ratio of representation to population as Lower Canada
will enjoy, according to the census last taken, by having sixty-five members.

21. No reduction shall be made in the number of members returned by any
section, unless its population shall have decreased relatively to the population
of the whole Union, to the extent of five per centum.

22. In computing at each decennial period the number of Members to which
each section is entitled, no fractional parts shall be considered, unless when
exceeding one-half the number entitling to a Member, in which case a Member
shall be given for each such fractional part.
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23. The Legislature of each Province shall divide such Province into the proper

number of constituencies, and define the boundaries of each of them.
24. The Local Legislature of each Province may, from time to time, alter the

electoral districts for the purposes of representation in the House of Commons,
and distribute the Representatives to which the Province is entitled, in any
rmanner such Legislature may think fit.

25. The number of Members may at any time be increased by the General
Parliament, regard being had to the proportionate rights then existing.

26. Until provisions are made by the General Parliament, all the laws which
at the date of the Proclamation constituting the Union are in force in the
Provinces respectiveTy, relating to the qualification of any person to be elected
or to sit or vote as a Member of the Assembly in the said Provinces respectively-
and relating to the qualification or disqualification of voters, and to the oaths
to be taken by voters, and to Beturning Officers and their powers and duties,-
and relating to the proceedings at elections,-and to the period during which
such elections may be continued,-and relating to the trial of Controverted
Elections, and the proceedings incident thereto,-and relating to the vacating
of seats of Members,-:and the issuing and execution of new writs in case of any
seat being vacated otherwise than by a dissolution,-shall respectively apply to
elections of Members to serve in the House of Commons, for places situate in
those Provinces respectively.

27. Every House of Commons shall continue for five years from the day of the
return of the writs choosing the same, and no longer, subject, nevertheless, to be
sooner prorogued or dissolved by the Governor.

28. There shall be a Session of the General Parliament once at least in every
year, so that a period of 12 calendar months shall not intervene between the last
sitting of the General Parliament in one session and the first sitting thereof in
the next session.

29. The General Parliament shall have power to make Laws for the peace,
welfare and good Government of the Federated Provinces (saving the Sove-
reignty of England, and especially Laws respecting the following subjects:-

1. The Public Debt and Property.
2. The Rfegulation of Trade and Commerce.
3. The imposition or regulation of Duties of Customs on Imports and Exports,

except on Exports of Timber, Logs, Masts, Spars, Deals, and Sawn Lum-
ber, and of Coal and other Minerals.

4. The imposition and regulation of Excise Duties.
5. The raising of money by all or any other modes or systems of Taxation.
6. The borrowing of money on the public credit.
7. Postal service.
8. Lines of Steam or other Ships, Railways, Canals and other works, connecting

any two or more of the Provinces together, or extending beyond the limits
of any Province.

9. Lines of Steamships between the Federated Provinces and other Countries.
10. Telegraphic communication and the incorporation of Telegraph Companies.
11. All such works as shall, although lying wholly within any Province, be

specially declared by the Acts authorizing them to be for the general
advantage.

12. The Census.
13. Militia-Military and Naval Service and Defence.
14. Beacons, Buoys and Light Houses.
15. Navigation and Shipping.
16. Quarantine.
17. Sea Coast and Inland Fisheries.
18. Ferries between any Province and a Foreign Country, or between any two

Provinces.
19. Currency and Coinage.
'20. Banking, incorporation of Banks, and the issue of paper money.
21. Savings Banks..
22. Weights and Measures.
23. Bills of Exchange and Promissory Notes.
24. Interest.
25. Legal Tender.
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26. Bankruptcy and Insolvency.
27. Patents of Invention and Discovery.
28. Copyrights.
29. Indians and Lands reserved for the Indians.
30. Naturalization and Aliens.
31. Marriage and Divorce.
32. The Criminal Law, excepting the Constitution of Courts of Criminal .Juris-

diction, but including the Procedure in Criminal matters.
33. Rendering uniform all or any of the laws relative to property and civil rights

in Upper Canada, Nova Scotia, New Brunswick, Newfoundland and Prince
Edward Island, and rendering uniform the procedure of all or any of the
Courts in these Provinces; but any Statute for this purpose shall have no
force or authority in any Province until sanctioned by the Legislature
thereof.

34. The establishment of a General Court of Appeal for the Federated Provinces.
35. Immigration.
36. Agriculture.
37. And generally respecting all matters of a general character, not especially

and exclusively reserved for the Local Governments and Legislatures.
30. The General Government and Parliament shall have all powers necessary

or proper for performing the obligations of the Federated Provinces, as part of
the British Empire, to Foreign Countries, arising under Treaties between Great
Britain and such Countries.

31. The General Parliament may also, from time to time, establish additional
Courts, and the General Government may appoint Judges and Officers thereof,
when the same shall appear necessary or for the public advantage, in order to
the due execution of the laws of Parliament.

32. All Courts, Judges, and Officers of the several Provinces shall aid, assist,
and obey the General Government in the exercise of its rights and powers, and
for such purposes shall be held to be Courts, Judges and Officers of the General
Government.

33. The General Government shall appoint and pay the Judges of the Superior
Courts in each Province, and of the County Courts of Upper Canada, and Parlia-
ment shall fix their salaries.

34. Until the consolidation of the Laws of Upper Canada, New Brunswick,
Nova Scotia, Newfoundland, and Prince Edward Island, the Judges of these
Provinces appointed by the General Government shall be selected from their
respective Bars.

35. The Judges of the Courts of Lower Canada shall be selected from the Bar
of Lower Canada.

36. The Judges of the Court of Admiralty now receiving salaries shall be paid
by the General Government.

37. The Judges of the Superior Courts shall hold their offices during good
behaviour, and shall be removable only on the Address of both Houses of
Parliament.

LOCAL GOVERNMENT
38. For each of the Provinces there shall be an Executive Officer, styled the

Lieutenant-Governor, who shall be appointed by the Governor General in Council,
under the Great Seal of the Federated Provinces, during pleasure: such pleasure
not to be exercised before the expiration of the first five years, except for cause:
such cause to be communicated in writing to the Lieutenant-Governor imme-
diately after the exercise of the pleasure as aforesaid, and also by Messages to
both Houses of Parliament, within the first week of the first Session afterwards.

39. The Lieutenant-Governor of each Province shall be paid by the General
Government.

40. In undertaking to pay the salaries of the Lieutenant-Governors, the Con-
ference does not desire to prejudice the claim of Prince Edward Island upon the
Imperial Government for the amount now paid for the salary of the Lieutenant-
Governor thereof.

-,.41. The Local Government and Legislature of each Province shall be con-
structed in such manner as the existing Legislature of such Province shall provide.

l 42. The Local Legislatures shall have power to alter or amend their Constitu-
tion from time to time.
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43. The Local Legislatures shall have power to make Laws respecting the

following subjects:
1. Direct Taxation and the imposition of Duties on the Export of Timber, Logs,

Masts, Spars, Deals, and Sawn Lumber, and of Coals and other Minerals.
2. Borrowing Money on the credit of the Province.
3. The establishment and tenure of Local Offices, and the appointment and

payment of Local Officers.
4. Agriculture.
a. Immigration.
6. Education; saving the rights and privileges which the Protestant or Catholie

minority in both Canadas may possess as to their Denominational Schools,
at the time when the Union goes into operation.

7. The sale and management of Public Lands, excepting Lands belonging to
the General Government.

S. Sea Coast and Inland Fisheries.
9. The establishment, maintenance, and management of Penitentiaries, and of

Public and Reformatory Prisons.
10. The establishment, maintenance, and management of Hospitals, Asylums,

Charities, and Eleemosynary Institutions.
Il. Municipal Institutions.
12. Shop, Saloon, Tavern, Auctioneer and other Licences.
13. Local Works.
14. The Incorporation of private or local Companies, except such as relate to

matters assigned to the General Parliament.
15. Property and civil rights, excepting those portions thereof assigned to the

General Parliament.
16. Inflicting punishment by fine, penalties, imprisonment or otherwise for the

breach of laws passed in relation to any subject within their jurisdiction.
17. The Administration of Justice, including the constitution, maintenance, and

organization of the Courts-both of Civil and Criminal Jurisdiction, and
including also the Procedure in Civil Matters.

18. And generally all matters of a private or local nature, not assigned to the
General Parliament.

- 44. The power of respiting, reprieving, and pardoning Prisoners convicted of
crimes, and of commuting and remitting of sentences in whole or in part, which
belongs of right to the Crown, shall be administered by the Lieutenant-Governor
of each Province in Council, subject to any instructions lie may from time to
time receive from the General Government, and subject to any provisions that
may be made in this behalf by the General Parliament.

MISCELLANEOUS

45. In regard to all subjects over which jurisdiction belongs to both the
General and Local Legislatures, the laws of the General Parliament shall control
and supersede those made by the Local Legislature, and the latter shall be void
as far as they are repugnant to or inconsistent with the former.

46. Both the English and French languages may be employed in the General
Parliament and in its proceedings, and in the Local Legislature of Lower Canada,
and also in the Federal Courts and in the Courts of Lower Canada.

47. No lands or property belonging to the General or Local Government shall
be liable to taxation.

48. All bills for appropriating any part of the public revenue, or for imposing
any new tax or impost, shall originate in the House of Commons or the House
of Assembly, as the case may be.

49. The House of Commons or House of Assembly shall not originate or pass
any vote, resolution, address, or bill for the appropriation of any part of the
public revenue, or of any tax or impost to any purpose, not first recommended
by Message of the Governor General, or the Lieutenant-Governor, as the case
may be, during the session in which such vote, resolution, address, or bill is
passed.
. 50. Any bill of the General Parliament may be reserved in the usual mianner
for her Majesty's assent, and any bill of the Local Legislatures may in like Mranner
be reserved for the consideration of the Governor General.

51. Any bill passed by the General Parliament shall be subject to disallowance
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by ber Majesty within two years, as in the case of bills passed by the Legislatures
of the said Provinces hitherto, and in like manner any bill passed by a Local
Legislature shall be subject to disallowance by the Governor General within one
year after the passing thereof.

52. The seat of Government of the Federated Provinces shall be Ottawa.
subject to the Royal Prerogative.

53. Subject to any future action of the respective Local Governments, the seat
of the Local Government in Upper Canada shall be Toronto; of Lower Canada,
Quebec; and the seats of the Local Governnents in the other Provinces shall be
as at present.

PROPERTY AND LIABILITIES

. 54. Ail stocks, cash, bankers' balances and securities for money belonging to
aci Province, at the time of the Union, except as hereinafter mentioned, shall

belong to the General Government.
55. The following public works and property of each Province shall belong to

the General Government; to wit-

1. Canals;
2. Public harbours;
3. Lighthouses and piers;
4. Steamboats, dredges, and public vessels;
5. River and lake improvements;
6. Raihway and railway stocks, mortgages, and other debts due by railway

companies;
7. Military roads;
8. Custom houses, post offices, and other public buildings, except such as may

be set aside by the General Government for the use of the Local Legisla-
tures and Governments;

9. Property transferred by the Imperial Government, and known as Ordnance
property;

10. Armouries, drill sheds, military clothing, and munitions of war; and
Il. Lands set apart for public purposes.

56. Ail lands, mines, minerais, and royalties vested in ber Majesty in the
Provinces of Upper Canada, Lower Canada, Nova Scotia, New Brunswick, and
Prince Edward Island, for the use of such Provinces. shall belong to the Local
Government of the territory in which the same are so situate; subject to any
trusts that may exist in respect to any of such lands or to any interest of other
persons in respect of the same.

57. Ail sums due from purchasers or lessees of such lands, mines, or minerals,
at the time of the Union, shall also belong to the Local Governments.

58. Ail assets connected with such portions of the public debt of any Province
as are assumed by the Local Governments, shall also belong to these Govern-
ments respectively.

59. The several Provinces shall retain all other public property therein, subject
to the right of the General Government to assume any lands or public property
required for fortifications or the defence of the country.
. 60. The General Government shall assume ail the debts and liabilities of each
Province.

61. The debt of Canada not specially assumed by Upper and
Lower Canada respectively, shall not exceed at the time of
the Union . . . . . . . . . $62,500,000

Nova Scotia shall enter the Union with a debt not exceeding 8,000,000
And New Brunswick, with a debt not exceeding . . 7,000,000

62. In case Nova Scotia or New Brunswick do not incur liabilities beyond
those for which their Governments are now bound, and which shall make their
debts at the date of Union less than $8,000,000 and $7,000,000 respectively, they
shall be entitled to interest at 5 per cent. on the amount not so incurred, in like
manner as is hereinafter provided for Newfoundland and Prince Edward Island;
the foregoing resolution being in no respect intended to limit the powers given
to the respective Governments of those Provinces by legislative authority, but
only to limit the maximum amount of charge to be assumed by the General
Government. Provided always that the powers so conferred by the respective
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Legislatures shall be exercised within five years from this date, or the same shall
then lapse.

63. Newfoundland and Prince Edward Island, not having incurred debts equal
to those of the other Provinces, shall be entitled to receive by half-yearly pay-
ments in advance from the General Government the interest at 5 per cent. on
the difference between the actual amount of their respective debts at the time
of the Union, and the average amount of indebtedness per head of the population
of Canada, Nova Scotia, and New Brunswick.

64. In consideration of the transfer to the General Parliament of the powers of
taxation, an annual grant in aid of each Province shall be made, equal to 80 cents
per head of the population, as established by the census of 1861, the population
of Newfoundland being estimated at 130,000. Such aid shall be in full settlement
of all future demands upon the General Government for local purposes, and shall
b)e paid half-yearly in advance to each Province.

65. The position of New Brunswick being such as to entail large immediate.
charges upon her local revenues, it is agreed that for the period of 10 years f rom
the time when the Union takes effect, an additional allowance of $63,000 per
annum shall be made to that Province. But that so long as the liability of that
Province remains under $7,000,000, a deduction equal to the interest on such
deficiency shall be made from the 863,000.

66. In consideration of the surrender to the General Government by Newfound-
land of all its rights in mines and minerals, and of all the ungranted and un-
occupied lands of the Crown, it is agreed that the sum of $150,000 shall each year
)e paid to that Province, by semi-annual payments. Provided that that Colony
shall retain the right of opening, constructing, and controlling roads and bridges
through any of the said lands, subject to any laws which the General Parliament
may pass in respect of the same.

67. All engagements that may, before the Union, be entered into with the
Imperial Government for the defence of the country shall be assumed by the
General Government.

68. The General Government shall secure, without delay, the completion of
the Intercolonial Railway from Rivière-du-Loup through New Brunswick to
Truro in Nova Scotia.

69. The communications with the North-western Territory, and the improve-
ments required for the development of the trade of the Great West with the
Seaboard, are regarded by this Conference as subjects of the highest importance
to the Federated Provinces, and shall be prosecuted at the earliest possible
period that the state of the finances will permit.

70. The sanction of the Imperial and Local Parliaments shall be sought for
the Union of the Provinces, on the principles adopted by the Conference.

71. That her Majesty the Queen be solicited to determine the rank and name
of the Federated Provinces.

72. The proceedings of the Conference shall be authenticated by the signatures
of the Delegates, and submitted by each Delegation to its own Government, and
the Chairman is authorized to submit a copy to the Governor General for trans-
mission to the Secretary of State for the Colonies.

I certify that the above is a true copy of the original Report of Resolutions
adopted in Conference.

E. P. TAcHÉ, Chairman.

CLXIX

THE COLONIAL SECRETARY, EDWARD CARDWELL, TO
VISCOUNT MONCK

[Trans.: Canada Sessional Papers.]
Downing Street,

December 3, 1864.
My Lord,

Her Majesty's Government have received with the most cordial satisfaction
your Lordship's Despatch of the 7th ultimo, transmitting for their consideration
the Resolutions 1 adopted by the Representatives of the several Provinces of
British North America, who were assembled at Quebec.

'No. CLXVHL

Nn2
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With the sanction of the Crown-and upon the invitation of the Governor

General-men of every Province, chosen by the respective Lieutenant-Governors
without distinction of party, assembled to consider questions of the utmost
interest to every subject of the Queen, of whatever race or faith, resident in those
Provinces; and have arrived at a conclusion destined to exercise a most important
influence upon the future welfare of the whole community.

Animated by the warmest sentiments of loyalty and devotion to their Sove-
reign,-earnestly desirous to secure for their posterity throughout all future
time the advantages which they enjoy as subjects of the British Crown,-
steadfastly attached to the institutions under which they live,-they have con-
ducted their deliberations with patient sagacity, and have arrived at unanimous
conclusions on questions involving many diffliculties, and calculated under less
favourable auspices to have given rise to many differences of opinion.

Such an event is in the highest degree honourable to those who have taken
part in these deliberations. It must inspire confidence in the men by whose
judgement and temper this result has been attained:-and will ever remain on
record as an evidence of the salutary influence exercised by the institutions under
which these qualities have been so signally developed.

Her Majesty's Government have given to your Despatch and to the Resolutions
of the Conference their most deliberate consideration. They have regarded them
as a whole, and as having been designed by those who have framed them to
establish as complete and perfect an union of the whole into one Government, as
the circumstances of the case and a due consideration of existing interests would
admit. They accept them, therefore, as being, in the deliberate judgement of
those best qualified to decide upon the subject, the best framework of a measure
to be passed by the Imperial Parliament for attaining that most desirable result.

The point of principal importance to the practical well-working of the scheme,
is the accurate determination of the limits between the authority of the Central
and that of the Local Legislatures in their relation to each other. It has not been
possible to exclude from the resolutions some provisions which appear to be less
consistent than might, perhaps, have been desired with the simplicity and unity
of the system. But upon the whole it appears to her Majesty's Government
that precautions have been taken, which are obviously intended to secure to
the Central Government the means of effective action throughout the several
Provinces; and to guard against those evils which must inevitably arise, if any
doubt were permitted to exist as to the respective limits of Central and Local
authority. They are glad to observe that, although large powers of legislation
are intended to be vested in local bodies, yet the principle of Central control
has been steadily kept in view. The importance of this principle cannot be over-
rated. Its maintenance is essential to the practical effliciency of the system,-
and to its harmonious operation, both in the general administration, and in the
Governments of the several Provinces. A very important part of this subject
is the expense which may attend the working of the Central and the Local
Governments. Her Majesty's Government cannot but express the earnest hope
that the arrangements which may be adopted in this respect may not be of such
a nature as to increase-at least in any considerable degree-the whole expendi-
ture, or to make any material addition to the taxation, and thereby retard the
internal industry, or tend to impose new burdens on the commerce of the
country.

Her Majesty's Government are anxious to lose no time in conveying to you
their general approval of the proceedings of the Conference. There are, however,
two provisions of greab importance which seem to require revision. The first of
these is the provision contained in the 44th Resolution with respect to the exercise
of the Prerogative of pardon. It appears to her Majesty's Government that this
duty belongs to the representative of the Sovereign,-and could not with pro-
priety be devolved upon the Lieutenant-Governors, who will, under the present
scheme, be appointed not directly by the Crown, but by the Central Government
of the United Provinces.

The second point which her Majesty's Government desire should be recon-
sidered is the Constitution of the Legislative Council. They appreciate the con-
siderations which have influenced the Conference in determining the mode in
which this body,'so important to the constitution of the Legislature, should be
composed. But it appears to them to require further consideration whether if
the Members be appointed for life, and their number be fixed, there will be any

548 [1841-



1867] CONSTITUTIONAL DOCUMENTS OF CANADA 549
sufficient means of restoring harmony between the Legislative Council and the
Popular Assembly, if it shall ever unfortunately happen that a decided difference
of opinion shall arise between them.

These two points, relating to the Prerogative of the Crown and to the Con-
stitution of the Upper Chamber, have appeared to require distinct and separate
notice. Questions of minor consequence and matters of detailed arrangement
may properly be reserved for a future time, when the Provisions of the Bill,
intended to be submitted to the Imperial Parliament, shall come under con-
sideration. Her Majesty's Government anticipate no serious difficulty in this
part of the case,-since the Resolutions will generally be found sufficiently
explicit to guide those who will be intrusted with the preparation of the Bill. It
appears to them, therefore, that you should now take immediate measures in
concert with the Lieutenant-Governors of the several Provinces, for submitting
to their respective Legislatures this project of the Conference ;-and if, as I hope,
vou are able to report that these Legislatures sanction and adopt the scheme,
her Majesty's Government will render you all the assistance in their power for
carrying it into effect. It will probably be found to be the most convenient
course, that in concert with the Lieutenant-Governors, you should select a deputa-
tion of the persons best qualified, to pr'<eed to this country;-that they may
be present during the preparation of the Bill, and give to her Majesty's Govern-
ment the benefit of their counsel upon any question which may arise during the
passage of the measure through the two Houses of Parliament,

I have, &c.,
EDWARD CARDWELL.

CLXX

COLONIAL LAWS VALIDITY ACT, 1865

(28 & 29 Victoria, c. 63.)

An Act Io remove Doubis as Io the Validity of Colonial Laws.

29th June, 1865.
Whereas doubts have been entertained respecting the validity of divers laws
enacted, or purporting to be enacted by the Legislatures of certain of Her
Majesty's Colonies, and respecting the powers of such Legislatures; and it is
expedient that such doubts should be removed:

Be it hereby enacted by the Queen's Most Excellent Majesty, by and with the
advice and consent of the Lords Spiritual and Temporal, and Commons, in this
present Parliament assembied, and by the authority of the same, as follows-

1. The term " colony " shall in this Act include all of Her Majesty's Possessions Definitions:
abroad, in which there shall exist a legislature as hereinafter defined, except the "Colony."
Channel Islands, the Isle of Man, and such territories as may for the time being
be vested in Her Majesty, under or by virtue of any Act of Parliament for the
government of India:

The terms "Legislature" and "Colonial Legislature" shall severally signify "Legislature,"
the authority (other than the Imperial Parliament or Her Majesty in Council), "Colonial
competent to make laws for any colony; Legislature."

The term " Representative Legislature" shall signify any Colonial Legislature "Representa-
which shall comprise a legislative body of which one-half are elected by in- tive Legislature.'
habitants of the colony;

The term "Colonial Law" shall include laws made for any colony, either by "Colonial Law."
such Legislature as aforesaid or by Her Majesty in Council;

An Act of Parliament, or any provision thereof, shall, in construing this Act, Act of Par-
be said to extend to any colony when it is made applicable to such colony by liament, etc.,
the express words or necessary intendment of any Act of Parliament; when too

The term "Governor" shall mean the officer lawfully administering the "eredVrnor."o
Government of any colony;

The term " Letters Patent" shall mean letters patent under the great seal of LettersPatent"
the United Kingdom of Great Britain and Ireland.

2. Any colonial law, which is or shall be in any respect repugnant to the provi- Coloial Law
sions of any Act of Parliament extending to the colony to which such law may when void for
relate, or repugnant to any order or regulation made under authority of such Act repugnancy.
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of Parliament, or having in the colony the force or effect of such Act, shall be read
subject to such Act, order, or regulation, and shall, to the extent of such repug-
nancy but not otherwise, be and remain absolutely void and inoperative.

Colonial Law 3. No colonial law shall be, or be deemed to have been, void or inoperative on
fo renpu ntane the ground of repugnancy to the law of England, unless the same shall be repug-

nant to the provisions of some such Act of Parliament, order, or regulation, as
aforesaid.

Colonial Law 4. No colonial law, passed with the concurrence of or assented to by the
elot void for Governor of any colony, or to be hereafter so passed or assented to, shall be, or

with instruc. be deemed to have been, void or inoperative by reason only of any instructions
tions. with reference to such law, or the subject thereof, which may have been given

to such Governor, by or on behalf of Her Majesty, by any instrument other than
the letters patent or instrument authorizing such Governor to concur in passing
or to assent to laws for the peace, order, and good government of such colony,
even though such instructions may be referred to in such letters patent, or last-
mentioned instrument.

Colonial Legis- 5. Every colonial Legislature shall have, and be deemed at all times to have
estats eta had, full power within its jurisdiction to establish courts of judicature, and to
Courts of Law. abolish and reconstitute the same, and to alter the constitution thereof, and to

make provision for the administration of justice therein; and every representative
Legislature shall, in respect to the colony under its jurisdiction, have, and be
deemed at all times to have had, full power to make laws respecting the constitu-

Representative tion, powers, and procedure of such Legislature; provided that such laws shall
Legislature hnebenp

say alter have been passed in such manner and form as may from time to time be required,
Constitution. by any Act of Parliament, letters patent, Order in Council, or colonial law for the

time being in force in the colony.
Certified copies 6. The certificate of the clerk or other proper officer of a legislative body in

evi eneet b any colony to the effect that the document to which it is attached is a true copy
they arc of any colonial law assented to by the Governor of such colony, or of any bill

properly passed. reserved for the signification of Her Majesty's pleasure by the said Governor,
shall be primá facie evidence that the document so certified is a truc copy of
such law or bill, and, as the case may be, that such law has been duly and properly
passed and assented to, or that suchi bill has been duly and properly passed and

Proclamation presented to the Governor; and any proclamation, purporting to be published by
to be evidence authority of the Governor, in any newspaper in the colony to which such lawof assont and
diaoan or bill shall relate, and signifying Her i'ajesty's disallowance of any such colonial

law, or Her Majesty's assent to any such reserved bill as aforesaid, shall be primá
facie evidence of such disallowance or assent.

And whereas doubts are entertained respecting the validity of certain Acts
Certain Acts enacted, or reputed to be enacted, by the Legislature of South Australia: be it

of Legislature further enacted as follows:of South
Australia 7. All laws or reputed laws enacted or purporting to have been enacted by

to be valid. the said Legislature, or by persons or bodies of persons for the time being acting
as such Legislature, which have received the assent of Her Majesty in Council,
or which have received the assent of the Governor of the said Colony in the name
and on behalf of Her Majesty, shall be and be deemed to have been valid and
effectual from the date of such assent for all purposes whatever; provided that
nothing herein contained shall be deemed to give effect to any law or reputed
law which bas been disallowed by Her Majesty, or has expired, or has been
lawfully repealed, or to prevent the lawful disallowance or repeal of any law.

CLXXI

DEBATES IN THE CANADIAN PARLIAMENT ON CONFEDERATION
1865

[Trans.: Parlianentary Debales on the Subjecl of the Confederation of the British
North Anerican Provinces (Quebec, 1865).]

Monday, February 6, 1865.
Attorney General Macdonald moved, " That an humble Address be presented to

Her Majesty, praying that She may be graciously pleased to cause a measure to
be submitted to the Imperial Parliament, for the purpose of uniting the Colonies
of Canada, Nova Scotia, New Brunswick, Newfoundland, and Prince Edward
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Island, in one Government, with provisions based on certain Resolutions,1 which
were adopted at a Conference of Delegates from the said Colonies, held at the
city of Quebec, on the 10th October, 1864." He said:-Mr. Speaker, in fulfilment
of the promise made by the Government to Parliament at its last session, I have
moved this resolution. I have had the honour of being charged, on behalf of the
Government, to submit a scheme for the Confederation of all the British North
American Provinces-a scheme which has been received, I am glad to say, with
general, if not universal, approbation in Canada. The scheme, as propounded
through the press, has received almost no opposition. While there may be
occasionally, here and there, expressions of dissent from some of the details, yet
the scheme as a whole has met with almost universal approval, and the Govern-
ment has the greatest satisfaction in presenting it to this House. This subject,
which now absorbs the attention of the people of Canada, and of the whole of
British North America, is not a new one. For years it has more or less attracted
the attention of every statesman and politician in these provinces, and has been
looked upon by many far-seeing politicians as being eventually the means of
deciding and settling very many of the vexed questions which have retarded the
prosperity of the colonies as a whole, and particularly the prosperity of Canada.
The subject was pressed upon the public attention by a great many writers and
politicians; but I believe the attention of the Legislature was first formally called
to it by my honorable friend the Minister of Finance.2 Some years ago, in an
elaborate speech, my hon. friend, while an independent member of Parliament,
before being connected with any Government, pressed his views on the Legisla-
turc at great length and wîth his usual force. But the subject was not taken up
by any party as a branch of their policy, until the formation of the Cartier-Mac-
donald administration in 1858, when the Confederation of the colonies was an-
nounced as one of the measures which they pledged themselves to attempt, if
possible, to bring to a satisfactory conclusion. In pursuance of that promise, the
letter or despatch, which has been so much and so freely commented upon in the
press and in this House, was addressed by three of the members of that Ad-
ministration to the Colonial Office.3 The subject, however, though looked upon
with favor by the country, and though there were no distinct expressions of
opposition to it from any party, did not begin to assume its present proportions
until last session. Then, men of all parties and all shades of polities became
alarmed at the aspect of affairs. They found that such was the opposition be-
tween the two sections of the province, such was the danger of impending anarchy,
in consequence of the irreconcilable differences of opinion, with respect to
representation by population, between Upper and Lower Canada, that unless
some solution of the difficulty was arrived at, we would suffer under a succession
of weak governments,-weak in numerical support, weak in force, and weak in
power of doing good. All were alarmed at this state of affairs. We had election
after election,-we had ministry after ministry,-with the same result. Parties
were so equally balanced, that the vote of one member might decide the fate of
the Administration, and the course of legislation for a year or a series of years.
This condition of things was well calculated to arouse the earnest consideration
of every lover of his country, and I am happy to say it had that effect. None
were more impressed by this momentous state of affairs, and the grave appre-
hensions that existed of a state of anarchy destroying our credit, destroying our
prosperity, destroying our progress, than were the members of this present
House; and the leading statesmen on both sides seemed to have come to the
common conclusion, that some step must be taken to relieve the country fron the
dead-lock and impending anarchy that hung over us. With that view my
colleague, the President of the Council, 4 made a motion founded on the despatch
addressed to the Colonial Minister, to which I have referred, and a committee was
struck, composed of gentlemen of both sides of the House, of all shades of political
opinion, without any reference to whether they were supporters of the Administra-
tion of the day or belonged to the Opposition, for the purpose of taking into calm
and full deliberation the evils which threatened the future of Canada. That
motion of my honorable friend resulted most happily. The committee, by a wise
provision,-and in order that each member of the committee might have an
opportunity of expressing his opinions without being in any way compromised
before the public, or with his party, in regard either to his political friends or to

2 No. CLXVUIL 2 Hon. A. T. Galt (see Skelton, Life of Galt, Oxford, 1920),
8 Nos. CLXII and CLXIH. 4 Hon. George Brown (see Lewis, George Browon, Oxford, 1926)..
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his political foes,-agreed that the discussion should be freely entered upon
without reference to the political antecedents of any of them, and that they should
sit with closed doors, so that they might be able to approach the subject frankly
and in a spirit of compromise. 'The committee included most of the leading
members of the House,-I had the honor myself to be one of the number,-and
the result was that there was found an ardent desire-a creditable desire, I must
say,-displayed by ail the members of the committee to approacli the subject
honestly, and to attempt to work out some solution which might relieve Canada
from the evils under which she laboured. The report of that committee was laid
before the House, and then came the political action of the leading men of the
two parties in this Hlouse, which ended in the formation of the present Govern-
ment. The principle upon which that Government was formed has been an-
nourced, and is known to ail. It was formed for the very purpose of carrying out
the object which has now received to a certain degree its completion, by the
resolutions I have had the honor to place in your hands. As has been stated, it
was not without a great deal of difficulty and reluctance that that Government
was formed. The gentlemen who compose tlis Government had for many years
been engaged in political hostilities to such an extent that it affected even their
social relations. But the crisis was great, the danger was imminent, and the
gentlemen who now form the present Administration found it to be their duty to
lay aside ail personal feelings, to sacrifice in some degree their position, and even
to run the risk of having their motives impugned, for the sake of arriving at some
conclusion that would be satisfactory to the country in general. The present
resolutions were the result. And, as I said before, I am proud to believe that the
country las sanctioned, as I trust that the representatives of the people in this
Hbouse will sanction, the scheme which is now submitted for the future government
of British North America. Everything seerred to favour the project, and every-
thing seemed to shew that the present was the time, if ever, when this great union
between ail lier Majesty's subjects dwelling in British North America, should be
carried out. When the Government was formed, it was felt that the difficulties
in the way of effecting a union between aIl the British North American Colonies
were great-so great as almost, in the opinion of many, to make it hopeless. And
with that view it was the policy of the Government, if they could not succeed in
procuring a union between ail the British North American Colonies, to attempt to
free the country from the dead-lock in which we were placed in Upper and Lower
Canada, in consequence of the difference of opinion between the two sections, by
having a severance to a certain extent of the present union between the two pro-
vinces of Upper and Lower Canada, and the substitution of a Federal Union
between then. Most of us, however, I may say, all of us, were agreed-and I
believe every thinking man will agree-as to the expediency of effecting a union
between ail the provinces, and the superiority of such a design, if it were only
practicable, over the smaller scheme of having a Federal union between Upper
and Lower Canada alone. By a happy concurrence of events, the time came when
thalt proposition could be made with a hope o! success. By a fortunate coincidence
the desire for union existed in the Lower Provinces, and a feeling of the necessity
of strengthening themselves by collecting together the scattered colonies on
the sea-board, had induced them to form a convention of their own for the pur-
pose of effecting a union of the Maritime Provinces of Nova Scotia, New Bruns-
wick, and Prince Edward Island, the legislatures of those colonies having formally
authorized their respective governnents to send a delegation to Prince Edward
Island for the purpose of attempting to form a union of some kind. Whether the
union should be federal or legislative was not then indicated, but a union of some
kind was sought for the purpose of making of themselves one people instead of
three. .We, ascertaining that they were about to take such a step, and knowing
that if we allowed the occasion to pass, if they did indeed break up all their present
political organizations and form a new one, it could not be expected that they
would again readily destroy the new organization which they had formed,-the
union of the three provinces on the sea-board,-and form another with Canada.
Knowing this, we availed ourselves of the opportunity, and asked if they would.
receive a deputation from Canada, who would go to meet them at Charlottetown,
for the purpose of laying before them the advantages of a larger and more ex-
tensive union, by the junction of ail the provinces in one great government under
our common Sovereign. They at once kindly consented to receive and hear us.
They did receive us cordially and generously, and asked us to lay our views before
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them. We did so at some length, and so satisfactory to them were the reasons we
gave; so clearly, in their opinion, did we shew the advantages of the greater union
over the lesser, that they at once set aside their own project, and joined heart and
hand with us in entering into the larger scheme, and trying to form as far as they
and we could, a great nation and a strong government. Encouraged by this
arrangement, which, however, was altogether unofficial and unauthorized, we
returned to Quebec, and then the Government of Canada invited the several
governments of the sister colonies to send a deputation here from each of them
for the purpose of considering the question, with something like authority from
their respective governments. The result was, that wlien we met here on the 10th
of October, on the first day on which we assembled, af ter the full and free dis-
cussions which had taken place at Charlottetown, the first resolution now before
this House was passed unanimously, being received with acclamation as, in the
opinion of every one who heard it, a proposition which ought to receive, and would
receive, the sanction of each government and each people. The resolution is,
"That the best interests and present and future prosperity of British North
America will be promoted by a Federal Union under the Crown of Great Britain,
provided such union can be effected on principles just to the several provinces."
IL seemed to all the statesmen assembled-and there are great statesmen in the
Lower Provinces, men who would do honour to any government and to any legis-
lature of any free country enjoying representative institutions-it was clear to
them all that the best interests and present and future prosperity of British North
America would be promoted by a Federal Union under the Crown of Great Britain.
And it seems to me, as to them, and I think it will so appear to the people of this
country, that, if we wish to be a great people; if we wish to form-using the
expression which was sneered at the other evening-a great nationality, com-
manding the respect of the world, able to hold our own against all opponents, and
to defend those institutions we prize: if we wish to have one system of governiment,
and to establish a commercial union, with unrestricted free trade, between people
of the five provinces, belonging, as they do, to the same nation, obeying the same
Sovereign, owning the same allegiance, and being, for the most part of the same
blood and lineage: if we wish to be able to afford to each other the means of mutual
defence and support against aggression and attack--this can only be obtained by
a union of some kind between the scattered and weak boundaries composing the
British North American Provinces. The very mention of the scheme is fitted to
bring with it its own approbation. Supposing that in the spring of the year 1865,
half a million people were coming from the United Kingdom to make Canada
their home, although they brought only their strong arms and willing hearts;
though they brought neither skill nor experience nor wealth, would we not receive
then with open arms, and hail their presence in Canada as an important addition
to our strength? But when, by the proposed union, we not only get nearly a
million of people to join us-when they contribute not only their numbers, their
physical strength, and their desire to benefit their position, but when ve know
that they consist of old-established communities, having a large amount of realized
wealth,-composed of people possessed of skill, education and experience in the
ways of the New World-people who are as much Canadians, I may say, as we
are-people who are imbued with the same feelings of loyalty to the Queen, and
the same desire for the continuance of the connection with the Mother Country
as we are, and at the same time, have a like feeling of ardent attachment for this,
our common country, for which they and we would alike fight and shed our blood,
if necessary. When all this is considered, argument is needless to prove the
advantage of such a union. There were only three modes,-if I may return for a
moment to the difficulties with which Canada was surrounded,-only three modes
that were at all suggested, by which the dead-lock in our affairs, the anarchy we
dreaded, and the evils which retarded our prosperity, could be met or averted.
One was the dissolution of the union between Upper and Lower Canada, leaving
them as they were before the union of 1841. I believe that that proposition, by
itself had no supporters. IL was felt by every one that, although it was a course
that would do away with the sectional difficulties which existed,-though it
would remove the pressure on the part of the people of Upper Canada for the
representation based upon population,-and the jealousy of the people of Lower
Canada lest their institutions should be attacked and prejudiced by that principle
in our representation; yet it was felt, by every thinking nan in the province that
it would be a retrograde step, which would throw back the country to nearly the.
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same position as it occupied before the union,-that it would lower the credit
enjoyed by United Canada,-that it would be the breaking up of the connection
which had existed for nearly a quarter of a century, and, under which, although it
had not been completely successful, and had not allayed altogether the local
jealousies that had their root in circumstances which arose before the union, our
province, as a whole, had nevertheless prospered and increased. It was felt that
a dissolution of the union would have destroyed all the credit that we had gained
by being a united province, and would have left us two weak and ineffective
governments, instead of one powerful and united people. The next mode sug-
gested, was the granting of representation by population. Now, we all know the
manner in which that question was and is regarded by Lower Canada; that while
in Upper Canada the desire and cry for it was daily augmenting, the resistance to
it in Lower Canada was proportionably incrcasing in strength. Still, if some such
means of relieving us from the sectional jealousies which existed between the two
Canadas, if some such solution of the difficulties as Confederation had not been
found, the representation by population must eventually have been carried; no
matter thougli it might have been felt in Lower Canada, as being a breach of the
Treaty of Union, no matter how much it might have been felt by the Lower
Canadians that it would sacrifice their local interests, it is certain that in the pro-
gress of events representation by population would have been carried; and, had
it been carried-I speak here my own individual sentiments-I do not think it
would have been for the interest of Upper Canada. For thiough Upper Canada
would have felt that it had received what it claimed as a right, and had suceeded
in establishing its right, yet it would have left the Lower Province with a sullen
feeling of injury and injustice. The Lower Canadians would not have worked
cheerfully under such a change of system, but would have ceased to be what they
are now-a nationality, with representatives in Parliament, governed by general
principles, and dividing according to their political opinions-and would have
been in great danger of becoming a faction, forgetful of national obligations, and
only actuated by a desire to defend their own sectional interests, their own laws,
and their own institutions. The third and only means of solution for our difi-
culties was the junction of the provinces either in a Federal or a Legislative Union.
Now, as regards the comparative advantages of a Legislative and a Federal
Union, I have never hesitated to state my own opinions. I have again and again
stated in the House, that, if practicable, I thought a Legislative Union would be
preferable. I have always contended that if we could agree to have one govern-
ment and one parliament, legislating for the whole of these peoples, it would be
the best, the cheapest, the most vigorous, and the strongest system of government
we could adopt. But, on looking at the subject in the Conference, and discussing
the matter as we did, most unreservedly, and with a desire to arrive at a satis-
factory conclusion, we found that such a system was impracticable. In the first
place, it would not meet the assent of the people of Lower Canada, because they
felt that in their peculiar position-being in a minority, with a different language,
nationality and religion from the majority,-in case of a junction with the other
provinces, their institutions and their laws might be assailed, and their ancestral
associations, on which they prided themselves, attacked and prejudiced; it was
found that any proposition which involved the absorption of the individuality
of Lower Canada-if I may use the expression-would not be received with favour
by her people. We found too, that thougli their people speak the same language
and enjoy the same system of law as the people of Upper Canada, a system
founded on the common law of England, there was as great a disinclination on
the part of the various Maritime Provinces to lose their individuality, as separate
political organizations, as we observed in the case of Lower Canada herself. There-
fore, we were forced to the conclusion that we must either abandon the idea of
Union altogether, or devise a systern of union in which the separate provincial
organizations would be in some degree preserved. So that those who were, like
myself, in favour of a Legislative Union, were obliged to rnodify their views and
accept the project of a Federal Union as the only scheme practicable, even for the
Maritime Provinces. Because, although the law of those provinces is founded on
the common law of England, yet every one of them has a large amount of law of
its own-colonial law framed by itself, and affecting every relation of life, such
as the Iaws of property, municipal and assessment laws; laws relating to the
liberty of the subject, and to all the great interests contemplated in legislation;
we found, in short, that the statutory law of the different provinces was so varied
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and diversified that it was almost impossible to weld them into a Legislative
Union at once. Why, sir, if you only consider the innumerable subjects of legis-
lation peculiar to new countries, and that every one of those five colonies had
particular laws of its own, to which its people have been accustomed and are
attached, you will see the difliculty of effecting and working a Legislative Union,
and bringing about an assimilation of the local as well as general laws of the whole
of the provinces. We in Upper Canada understand from the nature and operation
of our peculiar municipal law, of which we know the value, the dilliculty of fram-
ing a general system of legislation on local matters which would meet the wishes
and fulfil the requirements of the several provinces. Even the laws considered the
least important, respecting private rights in timber, roads, fencing, and innumer-
able other matters, small in themselves, but in the aggregate of great interest to
thie agricultural class, who form the great body of the people, are regarded as of
great value by the portion of the community affected by them. And when we
consider that every one of the colonies has a body of law of this kind, and that it
will take years before those laws can be assimilated, it was felt that at first, at all
events, any united legislation would be almost impossible. 1 am happy to state-
and indeed it appears on the face of the resolutions themselves-that as regards
the Lower Provinces, a great desire was evinced for the final assimilation of our
laws. One of the resolutions provides that an attempt shall be made to assimilate
the laws of the Maritime Provinces and those of Upper Canada, for the purpose
of eventually establishing one body of statutory law, founded on the common law
of England, the parent of the laws of all those provinces. One great objection
made to a Federal Union was the expense of an increased number of legislatures.
1 will not enter at any length into that subject, because my honorable friends, the
Finance Minister and the President of the Council, who are infinitely more corn-
petent than myself to deal with matters of this kind-matters of account-will,
I think, be able to show that the expenses under a Federal Union will not be
greater than those under the existing system of separate governments and legis-
latures. Here, where we have a joint legislature for Upper and Lower Canada,
which deals not only with subjects of a general interest common to all Canada,
but with all matters of private right and of sectional interest, and with that class
of measures known as "private bills," we find that one of the greatest sources of
expense to the country is the cost of legislation. We find, from the admixture of
subjects of a general, with those of a private character in legislation, that they
mutually interfere with each other; whereas, if the attention of the Legislature
was confined to measures of one kind or the other alone, the session of Parliament
would not be so protracted and therefore not so expensive as at present. In the
proposed Constitution all matters of general interest are to be dealt with by the
General Legislature; while the local legislatures will deal with matters of local
interest, which do not affect the Confederation as a whole, but are of the greatest
importance to their particular sections. By such a division of labour the sittings
of the General Legislature would not be so protracted as even those of Canada
alone. And so with the local legislatures, their attention being confined to sub-
jects pertaining to their own sections, their sessions would be shorter and less
expensive. Then, when we consider the enormous saving that will be effected in
the administration of affairs by one General Government-when we reflect that
each of the five colonies has a government of its own with a complete establish-
ment of public departments and ail the machinery required for the transaction
of the business of the country-that each has a separate executive, judicial and
militia system-that each province has a separate ministry, including a Minister
of Militia, with a complete Adjutant General's Department-that each has a
Finance Minister with a full Customs and Excise staff-that each Colony has as
large and complete an administrative organization, with as many Executive
officers as the General Government will have-we can well understand the enor-
mous saving that will result from a union of all the colonies, from their having
but one head and one central system. We in Canada already know something of
the advantages and disadvantages of a Federal Union. Although we have
nominally a Legislative Union in Canada-although we sit in one Parliament,
supposed constitutionally to represent the people without regard to sections or
localities, yet we know, as a matter of fact, that since the union in 1841, we have
had a Federal Union; that in matters affecting Upper Canada solely, members
from that section claimed and generally exercised the right of exclusive legislation,
while members from Lower Canada legislated in matters affecting only their own
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section. We have had a Federal Union in fact, though a Legislative Union in
name; and in the hot contests of late years, if on any occasion a measure affecting
any one section were interfered with by the members from the other-if, for
instance, a measure locally affecting Upper Canada were carried or defeated against
the wishes of its majority, by one from Lower Canada,-my honourable friend the
President of the Council, and his friends denounced with all their energy and
ability such legislation as an infringement of the rights of the Upper Province.
Just in the same way, if any act concerning Lower Canada were pressed into law
against the wishes of the majority of her representatives, by those from Upper
Canada, the Lower Canadians would rise as one man and protest against such a
violation of their peculiar rights. The relations between England and Scotland
are very similar to that which obtains between the Canadas. The union between
tliem, in matters of legislation, is of a federal character, because the Act of Union
between the two countries provides that the Scottish law cannot be altered,
except for the manifest advantage of the people of Scotland. This stipulation has
been held to be so obligatory on the Legislature of Great Britain that no measure
affecting the law of Scotland is passed unless it receives the sanction of a majority
of the Scottish members in Parliament. No matter how important it may be for
the interests of the empire as a whole to alter the laws of Scotland-no matter
how much it may interfere with the symmetry of the general law of the United
Kingdom, that law is not altered, except with the consent of the Scottish people,
as expressed by their representatives in Parliament. Thus, we have in Great
Britain, to a limited extent, an example of the working and effects of a Federal
Union, as we might expect to witness them in our own Confederation. The whole
scheme of Confederation, as propounded by the Conference, as agreed to and
sanctioned by the Canadian Government, and as now presented for the con-
sideration of the people, and the Legislature, bears upon its face the marks of
compromise. Of necessity there must have been a great deal of mutual con-
cession. When we think of the representatives of five colonies, all supposed to
have different interests, meeting together, charged with the duty of protecting
those interests and of pressing the views of their own localities and sections, it
must be admitted that had we not met in a spirit of conciliation, and with an
anxious desire to promote this union; if we had not been impressed with the idea
contained in the words of the resolution-" That the best interests and present
and future prosperity of British North America would be promoted by a Federal
Union under the Crown of Great Britain,"-all our efforts might have proved to
be of no avail. If we had not felt that, after coming to this conclusion, we were
bound to set aside our private opinions on matters of detail, if we had not felt
ourselves bound to look at what was practicable, not obstinately rejecting the
opinions of others nor adhering to our own; if we had not met, I say, in a spirit
of conciliation, and with an anxious, overruling desire to form one people under
one government, we never would have succeeded. With these views, we press the
question on this louse and the country. I say to this louse, if you do not believe
that the union of the colonies is for the advantage of the country, that the
joining of these five peoples into one nation, under one sovereign, is for the benefit
of all, then reject the scheme. Reject it if you do not believe it to be for the present
advantage and future prosperity of yourselves and your children. But if, after a
calm and full consideration of this scheme, it is believed, as a whole, to be for the
advantage of this province-if the House and country believe this union to be one
which will ensure for us British laws, British connection, and British freedom-
and increase and develop the social, political and material prosperity of the
country, then I implore this House and the country to lay aside all prejudices, and
accept the scheme which we offer. I ask this House to meet the question in the
same spirit in which the delegates met it. i ask each member of this House to
lay aside his own opinions as to particular details, and to accept the scheme as a
whole if lie thinks it beneficial as a whole. As I stated in the preliminary dis-
cussion, we must consider this scheme in the light of a treaty. By a happy coin-
cidence of circumstances, just when an Administration had been formed in Canada
for the purpose of attempting a solution of the difliculties under which we
laboured, at the same time the Lower Provinces, actuated by a similar feeling,
appointed a Conference with a view to a union among themselves, without being
cognizant of the position the government was taking in Canada. If it had not
been for this fortunate coincidence of events, never, perhaps, for a long series
of years would we have been able to bring this schene to a practical conclusion.
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But we did succeed. We made tlle arrangement, agreed upon the scheme, and the
deputations from the several governments represented at the Conference went
back pledged to lay it before their governments, and to ask the legislatures
and people of their respective provinces to assent to it. I trust the scheme will be
assented to as a whole. I am sure this House will not seek to alter it in its un-
important details; and, if altered in any important provisions, the result must be
that the whole will be set aside, and we must begin de novo. If any important
changes are made, every one of the colonies will feel itself absolved from the
implied obligation to deal with it as a Treaty, each province will feel itself at
liberty to amend it ad libitum so as to suit its own views and interests; in fact, the
whole of our labours will have been for nought, and we will have to renew our
negotiations with all the colonies for the purpose of establishing some new
scheme. I hope the House will not adopt any such a course as will postpone,
perhaps for ever, or at all events for a long period, all chances of union. All the
statesmen and public men who have written or spoken on the subject admit the
advantages of a union, if it were practicable: and now when it is proved to be
practicable, if we do not embrace this opportunity the present favourable time will
pass away, and we may never have it again. Because, just so surely as this scheme
is defoated, will be revived the original proposition for a union of the Maritime
Provinces, irrespective of Canada; they will not remain as they are now, power-
less, scattered, helpless communities; they will form themselves into a power,
which, though not so strong as if united with Canada, will, nevertheless, be a
powerful and considerable community, and it will be then too late for us to at-
tempt to strengthen ourselves by this scheme, which, in the words of the resolu-
tion "is for the best interests, and present and future prosperity of British North
America." If we are not blind to our present position, we must see the hazardous
situation in which all the great interests of Canada stand in respect to the United
States. I am no alarmist. I do not believe in the prospect of immediate war. I
believe that the common sense of the two nations will prevent a war; still we
cannot trust to probabilities. The Government and Legislature would be wanting
in their duty to the people if they ran any risk. We know that the United States
at this moment are engaged in a war of enormous dimensions--that the occasion
of a war with Great Britain has again and again arisen, and may at any time in
the future again arise. We cannot foresee what may be the result; we cannot say
but that the two nations may drift into a war as other nations have done before.
IL would then be too late when war had commenced to think of measures for
strengthening ourselves, or to begin negotiations for a union with the sister
provinces. At this moment, in consequence of the ill-feeling which has arisen
between England and the United States-a feeling of which Canada was not the
cause-in consequence of the irritation which now exists, owing to the unhappy
state of affairs on this continent, the Reciprocity Treaty, it seems probable, is
about to be brought to an end-our trade is hampered by the passport system,
and at any moment we may be deprived of permission to carry our goods through
United States channels-the bonded goods system may be done away with, and
the winter trade through the United States put an end to. Our merchants may
be obliged to return to the old system of bringing in during the summer months
the supplies for the whole year. Ourselves already threatened, our trade inter-
rupted, our intercourse, political and commercial, destroyed, if we do not take
warning now when we have the opportunity, and while one avenue is threatened
to be closed, open another by taking advantage of the present arrangement and
the desire of the Lower Provinces to draw closer the alliance between us, we may
suffer commercial and political disadvantages it may take long for us to over-
come. The Conference having come to the conclusion that a legislative union,
pure and simple, was impracticable, our next attempt was to form a government
upon federal principles, which would give to the General Government the strength
of a legislative and administrative union, while at the sarne time it preserved that
liberty of action for the different sections which is allowed by a Federal Union.
And I am strong in the belief-that we have hit upon the happy medium in those
resolutions, and that we have formed a scheme of government which unites the
advantages of both, giving us the strength of a legislative union and the sectiona
freedom of a federal union, with protection to local interests. In doing so we had
the advantage of the experience of the United States. It is the fashion now to
enlarge on the defects of the Constitution of the United States,· but I arn not one
of those who look upon it as a failure. I think and believe that it is one of the
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most skilful works which human intelligence ever created; is one of the most
perfect organizations that ever governed a free people. To say that it has some
defects is but to say that it is not the work of Omniscience, but of human intellects.
We are happily situated in having liad the opportunity of watching its operation,
seeing its working from its infancy till now. It was in the main formed on the
model of the Constitution of Great Britain, adapted to the circumstances of a
new country, and was perhaps the only practicable system that could have been
adopted under the circumstances existing at the time of its formation. We can
now take advantage of the experience of the last seventy-eight years, during
which that Constitution has existed, and I am strongly of the belief that we have,
in a great measure, avoided in this system which we propose for the adoption of
the people of Canada, the defects which time and events have shown to exist in
the American Constitution. In the first place, by a resolution which meets with
the universal approval of the people of this country, we have provided that for
aIl time to come, so far as we can legislate for the future, we shall have as the head
of the executive power, the Sovereign of Great Britain. No one can look into
futurity and say what will be the destiny of this country. Changes come over
nations and peoples in the course of ages. But, so far as we can legislate, we pro-
vide that, for all time to come, the Sovereign of Great Britain shall be the
Sovereign of British North America. By adhering to the monarchical principle, we
avoid one defect inherent in the Constitution of the United States. By the
election of the President by a majority for a short period, lie never is the sovereign
and chief of the nation. He is never looked up to by the whole people as the head
and front of the nation. He is at best but the successful leader of a party. This
defect is all the greater on account of the practice of re-election. During his first
term of oflice, lie is employed in taking steps to secure his own re-election, and for
bis party a continuance of power. We avoid this by adhering to the monarchical
principle-the Sovereign whom you respect and love. I believe that it is of the
utmost importance to have that principle recognized, so that we shall have a
Sovereign who is placed above the region of party-to whom all parties look up-
who is not elevated by the action of one party nor depressed by the action of
another, who is the common head and sovereign of all. In the Constitution we
propose to continue the system of Responsible Government, which has existed in
this province since 1841, and which has long obtained in the Mother Country.
This is a feature of our Constitution as we have it now, and as we shall have it in
the Federation, in which, I think, we avoid one of the great defects in the Con-
stitution of the United States. There the President, during his term of office, is in
a great measure a despot, a one-man power, with the command of the naval and
military forces-with an immense amount of patronage as head of the Executive,
.and with the veto power as a branch of the legislature, perfectly uncontrolled by
responsible advisers, his cabinet being departmental officers merely, whom he is
not obliged by the Constitution to consult with, unless lie chooses to do so. With
us the Sovereign, or in this country the Representative of the Sovereign, can act
.only on the advice of his ministers, those ministers being responsible to the people
through Parliament. Prior to the formation of the American Union, as we all
know, the different states which entered into it were separate colonies. They had
no connection with each other further than that of having a common sovereign,
just as with us at present. Their constitutions and their laws were different. They
miglt and did legislate against each other, and when they revolted against the
Mother Country they acted as separate sovereignties, and carried on the war by
a kind of treaty of alliance against the common enemy. Ever since the union was
formed the difficulty of what is called "State Rights" has existed, and this had
much to do in bringing on the present unhappy war in the United States. They
commenced, in fact, at the wrong end. They declared by their Constitution that
,each state was a sovereignty in itself, and that all the powers incident to a
sovereignty belonged to each state, except those powers which, by the Constitu-
tion, were conferred upon the General Government and Congress. Here we have
adopted a different system. We have strengthened the General Government.
We have given the General Legislature all the great subjects of legislation. We
have conferred on them, not only specifically and in detail, all the powers which
are incident to sovereignty, but we have expressly declared that all subjects of
general interest not distinctly and exclusively conferred upon the local govern-
ments and local legislatures, shall be conferred upon the General Government and
Legislature. We have thus avoided that great source of weakness which has been
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the cause of the disruption of the United States. We have avoided all conflict of
jurisdiction and authority, and if this Constitution is carried out, as it will be in
full detail in the Imperial Act to be passed if the colonies adopt the scheme, we
'will have in fact, as I said before, all the advantages of a legislative union under
one administration, with, at the same time the guarantees for local institutions
and for local laws, which are insisted upon by so many in the provinces now, I
hope, to be united. I think if is well that, in framing our Constitution-although
niy honourable friend the member for Hochelaga' sneered at it the other day, in
the discussion on the Address in reply to the speech fron the Throne-our first
act should have been to recognize the sovereignty of Her Majesty. I believe that,
while England has no desire to lose her colonies, but wishes to retain them, while
I am satisfied that the public mind of England would deeply regret the loss of
these provinces-yet, if the people of British North America after full deliberation
had stated that they considered it was for their interest, for the advantage of the
future of British North America to sever the tie, such is the generosity of the
people of England, that, whatever their desire to keep these colonies, they would
not seek to compel us to remain unwilling subjects of the British Crown. If
therefore, at the Conference, we had arrived at the conclusion, that it was for the
interest of these provinces that a severance should take place, I am sure that Her
Majesty and the Imperial Parliament would have sanctioned that severance.
W%%e accordingly felt that there was a propriety in giving a distinct declaration of
opinion on that point, and that, in framing the Constitution, its first sentence
should declare, that "The Executive authority or government shall be vested in
the Sovereign of the United Kingdom of Great Britain and Ireland, and be ad-
ministered according to the well understood principles of the British Constitution,
by the Sovereign personally, or by the Representative of the Sovereign duly
authorised." That resolution met with the unanimous assent of the Conference.
The desire to remain connected with Great Britain and to retain our allegiance to
Her Majesty was unanimous. Not a single suggestion was made, that it could, by
any possibility, be for the interest of the colonies, or of any section or portion of
them, that there should be a severance of our connection. Although we knew it
to be possible that Canada, from her position, might be exposed to all the horrors
of war, by reason of causes of hostility arising between Great Britain and the
United States-causes ove- which we had no control, and which we lad no hand
in bringing about-yet there was a unanimous feeling of willingness to run all
the hazards of war, if war must come, rather than lose the connection between
the Mother Country and these colonies. We provide that " the Executive autho-
rity shall be administered by the Sovereign personally, or by the Representative
of the Sovereign duly authorised.". It is too much to expect that the Queen should
vouchsafe us her personal governance or presence, except to pay us, as the heir
apparent of the Throne, our future Sovereign has already paid us, the graceful
compliment of a visit. The Executive authority must therefore be administered
by Her Majesty's Representative. We place no restriction on Her Majesty's pre-
rogative in the selection of her representative. As it is now, so it will be if this
Constitution is adopted. The Sovereign has unrestricted freedom of choice.
Whether in making her selection she may send us one of her own family, a Royal
Prince, as a Viceroy to rule over us, or one of the great statesmen of England to
represent her, we know not. We leave that to Her Majesty in all confidence. But
we may be permitted to hope, that when the union takes place, and we become
the great country which British North America is certain to be, it will be an object
worthy the ambition of the statesmen of England to be charged with presiding
over our destinies. Let me now invite the attention of the House to the Provisions
in the Constitution respecting the legislative power. The sixth resolution says,
"There shall be a general legislature or parliament for the federated provinces,
composed of a Legislative Council and a House of Commons." This resolution
has been cavilled at in the English press as if it excluded the Sovereign as a portion
of the legislature. In one sense, that stricture was just-because in strict con-
stitutional language, the Legislature of England consists of King, Lords and
Commons. But, on the other hand, in ordinary parlance we speak of " the King
and his Parliament," or " the King summoning his Parliament," the three estates
-Lords spiritual, temporal Lords, and the House of Commons, and I observe that
such a writer as Hallam occasionally uses the word Parliarnent in that restricted
sense. At best it is merely a verbal criticism. The legislature of British North
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America will be composed of King, Lords, and Commons. The Legislative
Council will stand in the same relation to the Lower House, as the House of Lords
to the House of Commons in England, having the same power of initiating ail
matters of legislation, except the granting of money. As regards the Lower House,
it may not appear to matter much, whether it is called the House of Commons or
House of Assembly. It will bear whatever name the Parliament of England may
choose to give it, but " The House of Commons " is the name we should prefer, as
shewing that it represents the Commons of Canada, in the same way that the
English House of Commons represents the Commons of England, with the same
privileges, the same parliamentary usage, and the same parliamentary authority.
In settling the constitution of the Lower House, that which peculiarly represents
the people, it was agreed that the principle of representation based on population
should be adopted, and the mode of applying that principle is fully developed in
these resolutions. When I speak of representation by population, the House will
of course understand, that universal suffrage is not in any way sanctioned, or
admitted by these resolutions, as the basis on which the constitution of the
popular branch should rest. In order to protect local interests, and to prevent
sectional jealousies, it was found requisite that the three great divisions into
which British North America is separated should be represented in the Upper
House on the principle of equality. There are three great sections, having different
interests, in this proposed Confederation. We have Western Canada, an agri-
cultural country far away from the sea, and having the largest population who
have agricultural interests principally to guard. We have Lower Canada, with
other and separate interests, and especially with institutions and laws which she
jealously guards against absorption by any larger, more numerous, or stronger
power. And we have the Maritime Provinces, having also different sectional
interests of their own, having, from their position, classes and interests which we
do not know in Western Canada. Accordingly, in the Upper House,-the control-
ling and regulating, but not the initiating branch (for we know that here as in
England, to the Lower House will practically belong the initiation of matters of
great public interest), in the House which has the sober second thought in legisla-
tion-it is provided that each of those great sections shall be represented equally
by 24 members. The only exception to that condition of equality is in the case
of Newfoundland, which has an interest of its own, lying, as it does, at the mouth
of the great river St. Lawrence, and more connected, perhaps, with Canada than
with the Lower Provinces. It has, comparatively speaking, no common interest
with the other Maritime Provinces, but lias sectional interests and sectional claims
of its own to be protected. It, therefore has been dealt with separately, and is to
have a separate representation in the Upper House, thus varying from the equality
established between the other sections. As may be well conceived, great difference
of opinion at first existed as to the constitution of the Legislative Council.

In Canada the elective principle prevailed; in the Lower Provinces, with the
exception of Prince Edward Island, the nominative principle was the rule. We
found a general disinclination on the part of the Lower Provinces to adopt the
elective principle; indeed, I do not think there was a dissenting voice in the Con-
ference against the adoption of the nominative principle, except from Prince
Edward Island. The delegates from New Brunswick, Nova Scotia and Newfound-
land, as one man, were in favour of nomination by the Crown. And nomination by
the Crown is of course the system which is most in accordance with the British
Constitution. We resolved then, that the constitution of the Upper House should
be in accordance with the British system as nearly as circumstances would allow.
An hereditary Upper House is impracticable in this young country. Here we
have.none of the elements for the formation of a landlord aristocracy-no men
of large territorial positions-no class separated from the mass of the people. An
hereditary body is altogether unsuited to our state of society, and would soon
dwindle into nothing. The only mode of adapting the English system to the
Upper House, is by conferring the power of appointment on the Crown (as the
English peers are appointed), but that the appointment should be for life. The:
arguments for an elective Council are numerous and strong; and I ought to say
so, as one of the Administration responsible for introducing the elective principle
into Canada. I hold that this principle has not been a failure in Canada; but
there were causes-which we did not take into consideration at the time-why
it.did not so fully succeed in Canada as we had expected. One great cause was
the enormous extent of the constituencies and the immense labour which conse-
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quently devolved on those who sought the suffrages of the people for election
to the Council. For the same reason the expense-the legitimate expense-was
so enormous that men of standing in the country, eminently fitted for such a
position, were prevented from coming forward. At first, I admit, men of the first
standing did come forward, but we have seen that in every succeeding election
in both Canadas there has been an increasing disinclination, on the part of men
of standing and political experience and weight in the country, to become candi-
dates; while, on the other hand, all the young men, the active politicians, those
wlo have resolved to embrace the life of a statesman, have sought entrance to
the House of Assembly. The nominative system in this country, was to a great
extent successful, before the introduction of responsible government. Then the
Canadas were to a great extent Crown colonies, and the upper branch of the
legislature consisted of gentlemen chosen from among the chief judicial and
ecclesiastical dignitaries, the heads of departments, and other men of the first
position in this country. Those bodies commanded great respect from the
character, standing and weight of the individuals composing them, but they had
little sympathy with the people or their representatives, and collisions with the
Lower House frequently occurred, especially in Lower Canada. Vhen responsible
government was introduced, it became necessary for the Governor of the day
to have a body of advisers who had the confidence of the House of Assembly
which could make or unrnake ministers as it chose. The Lower House in effect
pointed out who should be nominated to the Upper House; for the ministry,
being dependent altogether on the Lower branch of the legislature for support,
sclected members for the Upper Hlouse from among their political friends at the
dictation of the 1-ouse of Assembly. The Council was becoming less and less a
substantial check on the legislation of the Assembly; but under the system now
proposed, such will not be the case. No ministry can in future do what they have
done in Canada before-they cannot, with the view of carrying any measure, or
of strengthening the party, attempt to overrule the independent opinion of the
Upper House, by fìlling it with a number of its partisans and political supporters.
The provision in the Constitution, that the Legislative Council shall consist of a
limited number of members-that each of the great sections shall appoint twenty-
four members and no more, will prevent the Upper House from being swamped
from time to tine by the ministry of the day, for the purpose of carrying out their
own schemes or pleasing their partisans. The fact of the government being pre-
vented from exceeding a limited number will preserve the independence of the
Upper House, and make it, in reality, a separate and distinct chamber, having a
legitimate and controlling influence in the legislation of the country. The ob-
jection bas been taken that in consequence of the Crown being deprived of the
right of unlimited appointment, there is a chance of a dead-lock arising between
the two branches of the legislature; a chance that the Upper House being alto-
gether independent of the Sovereign, of the Lower House, and of the advisers of
the Crown, may act independently, and so independently as to produce a dead-
lock. I do not anticipate any such result. In the first place we know that in Eng-
land it does not arise. There would be no use of an Upper House, if it did not
exercise, when it thought proper, the right of opposing or amending or post-
poning the legislation of the Lower House. It would be of no value whatever
were it a mere chamber for registering the decrees of the Lower House. It must
be an independent House, having a free action of its own, for it is only valuable
as being a regulating body, calmly considering the legislation initiated by the
popular branch, and preventing any hasty or ill considered legislation which may
come from that body, but it will never set iLself in opposition against the de-
liberate and understood wishes of the people. Even the House of Lords, which
as an hereditary body, is far more independent than one appointed for life can
be, whenever it ascertains what is the calm, deliberate will of the people of
England, it yields, and never in modern times bas there been, in fact or act, any
attempt to overrule the decisions of that House by the appointment of new peers,
excepting, perhaps, once in the reign of Queen Anne. It is true that in 1832 such
an increase was threatened in consequence of the reiterated refusal of the House
of Peers to pass the Reform Bill. I have no doubt the threat would have been
carried into effect, if necessary; but every one, even the Ministry who advised
that step, admitted that it would be a revolutionary act, a breach of the Con-
stitution to do so, and it was because of the necessity of preventing the bloody
revolution which hung over the land, if the Reform Bill had been longer refused
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to the people of England, that they consented to the bloodless revolution of
overriding the independent opinion of the House of Lords on that question.
Since that time iL lias never been attempted, and I am satisfied it will never
be attempted again. Only a year or two ago the House of Lords rejected the
Paper Duties Bill, and they acted quite constitutionally, according to the letter
and as many think, according to the spirit of the Constitution in doing so. Yet
whîen they found they had interfered with a subject whiclh the people's house
claimed as belonging of right to themselves, the very next session they abandoned
their position, not because they were convinced they had done wrong, but because
they had ascertained what was the deliberate voice of the representatives of the
people on the subject. In this country, we must remember, that the gentlemen
who will be selected for the Legislative Council stand on a very different footing
from the peers of England. They have not like them any ancestral associations
or position derived from history. They have not that direct influence on the
people themselves, or on the popular branch of the legislature, which the peers of
England exercise, from their great wealth, their vast territorial pessessions, their
numerous tenantry and that prestige with which the exalted position of their
class for centuries bas invested them. The members of our Upper House will be
like those of the Lower, men of the people, and from the people. The man put
into the Upper louse is as much a man of the people the day after, as the day
before his elevation. Springing from the people, and one of thein, he takes his
seat in the Council with all the sympathies and feelings of a man of the people,
and when he returns home, at the end of the session, lie mingles with them on
equal terms, and is influenced by the same feelings and associations, and events,
as those which affect the mass around him. And it is, then, to be supposed that
the members of the upper branch of the legislature will set themselves deliberately
at work to oppose what they know to be the settled opinions and wislhes of the
people of the country? They will not do it. There is no fear of a dead-lock be-
tween the two bouses. There is an infinitely greater chance of a dead-lock
between the two branches of the legislature, should the elective principle be
adopted, than with a nominated chamber-chosen by the Crown, and having no
mission from the people. The members of the Upper Chamber would then come
from the people as well as those of the Lower 1-ouse, and should any difference
ever arise between both branches, the former could say to the inembers of the
popular branch-"We as muci represent the feelings of the people as you do,
and even more so; we are not elected from small localities for a short period; you
as a body were elected at a particular time, when the public mind was running in
a particular channel; you were returned to Parliament, not so much representing
the general views of the country, on general questions, as upon the particular
subjects which happened to engage the minds of the people when they went to
the polls. We have as much right, or a better right, than you to be considered as
representing the deliberate will of the people on general questions, and therefore
we will not give way." There is, I repeat, a greater danger of an irreconcilable
difference of opinion between the two branches of the legislature, if the upper be
elective, than if it holds its commission from the Crown. Besides, it must be
remembered that an Upper House, the members of which are to be appointed for
life, would not have the same quality of permanence as the House of Lords; our
members would die; strangers would succeed them, whereas son succeeded father
in the House of Lords. Thus the changes in the membership and state of opinion
in our Upper House would always be more rapid than in the flouse of Lords.
To show how speedily changes have occurred in the Upper House, as regards life
members, I will call the attention of the House to the following facts:-At the
cal] of the House, in February, 1856, forty-two life members responded; two years
afterwards, in 1858, only thirty-five answered to their names; in 1862 there were
only twenty-five life members left, and'in 1864, but twenty-one. This shows how
speedily changes take place in the life membership. But remarkable as this
change has been, it is not so great as that in regard to the elected members.
Though the elective principle only came into force in 1856, and although only
twelve men were elected that year, and twelve more every two years since,
twenty-four changes have already taken place by the decease of members, by the
acceptance of office, and by resignation. So it is clear that, should there be on
any question a difference of opinion between the Upper and Lower Houses, the
governnent of the day being obliged to have the confidence of the majority in
the popular branch-would, for the purpose of bringing the former into accord
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and sympathy with the latter, fill up any vacancies that might occur, with men
of the same political feelings and sympathies with the Government, and con-
sequently with those of the majority in the popular branch; and all the appoint-
ments of the Administration would be made with the object of maintaining the
sympathy and harmony between the two houses. There is this additional ad-
vantage to be expected from the limitation. To the Upper House is to be confided
the protection of sectional interests; therefore is it that the three great divisions
are there equally represented, for the purpose of defending such interests against
the combinations of majorities in the Assembly. It will, therefore, become the
interest of each section to be represented by its very best men, and the members
of the Administration who belong to each section will see that such men are
chosen, in case of a vacancy in their section. For the same reason each state of
the American Union sends its two best men to represent its interests in the
Senate. It is provided in the Constitution that in the first selections for the
Council, regard shall be had to those who now hold similar positions in the
different colonies. This, it appears to me, is a wise provision. In all the provinces,
except Prince Edward, there are gentlemen who hold commissions for the Upper
louse for life. In Canada, there are a number who hold under that commission,

but the majority of them hold by a commission, not, perhaps, from a inonarchical
point of view so honourable, because the Queen is the fountain of honour,-but
stili, as holding their appointment from the people, they may be considered as
standing on a par with those who have Her Majesty's commission. There can
be no reason suggested why those who have had experience in legislation, whether
they hold their positions by the election of the people or have received preferment
from the Crown-there is no valid reason why those men should be passed over,
and new men sought for to forn the Legislative Council of the Confederation. It
is, therefore, provided that the selection shall be made from those gentlemen who
are now members of the upper branch of the Legislature in each of the colonies,
for seats in the Legislative Council of the General Legisiature. The arrangement
in this respect is somewhat similar to that by which Bepresentative Peers are
chosen from the Peers of Scotland and Ireland, to sit in the Parliament of the
United Kingdom. In like manner, the members of the Legislative Council of the
proposed Confederation will be first selected from the existing Legislative
Councils of the various provinces. In the formation of the flouse of Commons,
the principle of representation by population has been provided for in a manrer
equally ingenious and simple. The introduction of this principle presented at
first the apparent dificulty of a constantly increasing body until, with the in-
creasing population, it would become inconveniently and expensively large. But
by adopting the representation of Lower Canada as a fixed standard-as the
pivot on which the whole would turn-that province being the best suited for the
purpose, on account of the comparatively permanent character of its population,
and from its having neither the largest nor least number of inhabitants-we have
been enabled to overcome the difficulty I have mentioned. We have introduced
the system of representation by population without the danger of an inconvenient
increase in the number of representatives on the recurrence of each decennial
period. The whole thing is worked by a simple rule of three. For instance, we
have in Upper Canada, 1,400,000 of a population; in Lower Canada 1,100,000.
Now, the proposition is simply this-if Lower Canada, with its population of
1,100,000 has a right to 65 members how many members should Upper Canada
have, with its larger population of 1,400,000? The same rule applies to the other
provinces-the proportion is always observed and the principle of representation
by population carried out, while, at the same time, there will not be decennially
an inconvenient increase in the numbers of the Lower House. At the same time.
there is a constitutional provision that hereafter, if deemed advisable, the total
number of representatives may be increased from 194, the number fixed in the
first instance. In that case, if an increase is made, Lower Canada is still to remain
the pivot on which the whole calculation will turn. If Lower Canada, instead of
sixty-five, shall have seventy members, then the calculation will be, if Lower
Canada has seventy members, vith such a population, how many shall Upper
Canada have with a larger population? I was in favor of a larger House than one
hundred and ninety-four, but was overruled. I was perhaps singular in the
opinion, but I thought it would be well to commence with a larger representation
in the lower branch. The arguments against this were, that, in the first place, it
would cause additional expense; in the next place, that in a new country like this,
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we could not get a sufficient number of qualified men to be representatives. My
reply was that the number is rapidly increasing as we increase in education and
wealth; that a larger field would be open to political ambition by having a larger
body of representatives; that by having numerous and smaller constituencies,
more people would be interested in the working of the union, and that there would
be a wider field for selection for leaders of governments and leaders of the parties.
These are my individual sentiments,.-which, perhaps, I have no right to express
here-but I was overruled, and we fixed on the number of one hundred and
ninety-four, which no one will say is large or extensive, when it is considered that
our present nurnber in Canada alone is one hundred and thirty. The difference
between one hundred and thirty and one liundred and ninety-four is not great,
considering the large increase that will be made to our population when
Confederation is carried into effect. While the principle of representation
by population is adopted with respect to the popular branch of the legislature,
not a single' member of the Conference, as I stated before, not a single one
of the representatives of the government or of the opposition of any one of the
Lower Provinces was in favour of universal suffrage. Every one felt that in this
respect the principle of the British Constitution should be carried out, and that
classes and property should be represented as well as numbers. Insuperable
difficulties would have presented themselves if we had attempted to settle now
the qualification for the elective franchise. We have different laws in each of the
colonies fixing the qualification of electors for their own local legislatures; and
we therefore adopted a similar clause to that which is contained in the Canada
Union Act of 1841, viz., that all the laws which affected the qualification of mem-
bers and of voters, which affected the appointment and conduct of returning
officers and the proceedings at elections, as well as the trial of controverted
elections in the separate provinces, should obtain in the first election to the Con-
federate Parliament, so that every man who bas now a vote in bis own province
should continue to have a vote in choosing a representative to the first Federal
Parliament. And it was lef t to the Parliament of the Confederation, as one of their
first duties, to consider and to settle by an act of their own the qualification for
the elective franchise, which would apply to the whole Confederation. In con-
sidering the question of the duration of Parliament, we caine to the conclusion to
recommend a period of five years. I was in favour of a longer period. I thought
that the duration of the local legislatures should not be shortened so as to be less
than four years, as at present, and that the General Parliament should have as
long a duration as that of the United Kingdom. I was willing to have gone to the
extent of seven years; but a term of five years was preferred, and we had the
example of the New Zealand carefully considered, not only locally, but by the
Imperial Parliament, and which gave the provinces of those islands a general
parliament with a duration of five years. But it was a matter of little importance
whether five or seven years was the tern, the power of dissolution by the Crown
having been reserved. I find, on looking at the duration of parliaments since the
accession of George III. to the Throne, that excluding the present parliament,
there have been seventeen parliaments, the average period of whose existence
bas been about three years and a half. That average is less than the average
duration of the parliaments in Canada since the union, so that it was not a matter
of much importance whether we fixed upon five or seven years as the period of
duration of our General Parliament. A good deal of misapprehension has arisen
from the accidental omission of some words from the 24th resolution. IL was
thought that by it the local legislatures were to have the power of arranging here-
after, and from time to time of readjusting the different constituencies and
settling the size and boundaries of the various electoral districts. The meaning
of the resolution is simply this, that for the first General Parliament, the arrange-
ment of constituencies shall be made by the existing local legislatures; that in
Canada, for instance, the present Canadian Parliament shall arrange what are
to be the constituencies of Upper Canada, and to make such changes as may be
necessary in arranging for the seventeen additional members given to it by the
Constitution; and that it may also, if it sees fit, alter the boundaries of the
existing constituencies of Lower Canada. In short, this Parliament shall settle
what shall be the different constituencies electing members to the first Federal
Parliament. And so the other provinces, the legislatures of which will fix the
limits of their several constituencies in the session in which they adopt the new
Constitution. Afterwards the local legislatures may alter their own electoral
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limits as they please, for their own local elections. But it would evidentlv be
improper to leave to the Local Legislature the power to alter the constituencies
sending members to the General Legislature after the General Legislature shall
have been called into existence. Were this the case, a member of the Gerieral
Legislature might at any time find himself ousted from his seat by an alteration
of his constituericy by the Local Legislature in his section. No, after the General
Parliament meets, in order that it may have full control of its own legislation,
and be assured of its position, it must have the full power of arranging and re-
arranging the electoral limits of the constituencies as it pleases, such being one
of the powers essentially necessary to such a Legislature. I shall not detain the
Hlouse by entering into a consideration at any length of the different powers con-
ferred upon the General Parliament as contradistinguished from those reserved to
the localleg islatures; but any honourable memberonexaminingthe list of different
subjects which are to be assigned to the General and Local Legislatures respec-
tively, will see that all the great questions which affect the general interess of the
Confederacy as a whole, are confided to the Federal Parliament, while the local
interests and local laws of each section are preserved intact, and entrusted to the
care of the local bodies. As a matter of course, the General Parliament must have
the power of dealing with the public debt and property of the Confederation.
Of course, too, it must have the regulation of trade and commerce, of customs
and excise. The Federal Parliament must have the sovereign power of raising
money from such sources and by such means as the representatives of the people
will allow. It will be seen that the local legislatures have the control of aIl local
works; and it is a matter of great importance, and one of the chief advantages of
the Federal Union and of local legislatures, that each province will have the power
and means of developing its own resources and aiding its own progress after its
own fashion and in ils own way. Therefore all the local improvements, all local
enterprises or undertakings of any kind, have been left to the care and marnage-
ment of the local legislatures of each province. It is provided that ali "ines of
steam or other ships, railways, canals and other works, connecting any two or
more of the provinces together or extending beyond the limits of any province,"
shall belong to the General Government, and be under the control of the General
Legislature. In like manner "lines of steamships between the Federated Pro-
vinces and other countries, telegraph communication and the incorporation
of telegraph companies, and all such works as shall, althougi lying within any
province, be specially declared by the Acts authorizing them to be for the general
advantage," shall belong to the General Government. For instance the Welland
Canal, though lying wholly within one section, and the St. Lawrence Canals in
two only, may be properly considered national works, and for the general benefit
of the whole Federation. Again, the census, the ascertaining of our numbers and
the extent of our resources, must, as a matter of general interest, belong to the
General Governrnent. So also with the defences of the country. One of the great
advantages of Confederation is, that we shall have a united, a concerted, and
uniform system of defence. We are at this moment with a different militia system
in each colony-in some of the colonies with an utter want of any system of
defence. We have a number of separate staff establishments, without any arrange-
ment between the colonies as to the means, either of defence or offence. But,
under the union, we will have one system of defence and one system of militia
organization. In event of the Lower Provinces being threatened, we can send the
large militia forces of Upper Canada to their rescue. Should we have to fight on
our lakes against a foreign foe, we will have the hardy seamen of the Lower
Provinces coming to our assistance and manning our vessels. We will have one
system of defence and be one people, acting together alike in peace and in war.
The criminal law too-the determination of what is a crime and what is not and
how crime shall be punished-is left to the General Government. This is a matter
almost of necessity. It is of great importance that we should have the same
criminal law throughout these provinces-that what is a crime in one part of
British America, should be a crime in every part-that there should be the sane
protection of life and property as in another. It is one of the defects in the United
States system, that each separate state has or may have a criminal code of its
own,-that what may be a capital offence in one state may be a venial offence,
punishable slightly, in another. But under our Constitution we shall have one
body of criminal law, based on the criminal law of England, and operating equally
throughout British America, so that a British American, belonging to what



province he may, or going to any otier part of the Confederation, knows what his
rights are in that respect, and what his punishment will be if an offender against
the criminal laws of the ]and. I think this is one of the most marked instances in
which we take advant.age of the experience derived from our observations of the
defects in the Constitution of the neighboring Republic. The 33rd provision is of
very great importance to the future well-being of these colonies. It commits to
the General Parliament the "rendering uniform all or any of the laws relative to
property and civil rights in Upper Canada, Nova Scotia, New Brunswick, New-
fourdland and Prince Edward Island, and rendering uniform the procedure of all
or any of the courts in these provinces." The great principles which govern the
laws of all the provinces, with the single exception of Lower Canada, are the same,
althoigh there may be a divergence in details; and it is gratifying to find, on the
part of the Lower Provinces, a general desire to join together with Upper Canada
in this matter, and to procure, as soon as possible, an assimilation of the statutory
laws and the procedure in the courts, of all these provinces. At present there is a
good deal of diversity. In one of these colonies, for instance, they have no muni-
cipal system at all. In another, the municipal system is merely permissive, and
lias not been adopted to any extent. Although, therefore, a legislative union was
found to be almost impracticable, it was understood, so far as we could influence
the future, that the first act of the Confederate Government should be to procure
an assimilation of the statutory law of all those provinces, which has, as its root
and foundation, the common law of England. But to prevent local interests from
being over-ridden, the same section inakes provision, that, while power is given
to the General Legislature to deal with this subject, no change in this respect
should have the force and authority of law in any province until sanctioned by
the Legislature of that province. The General Legislature is to have power to
establish a general Court of Appeal for the Federated Provinces. Although the
Canadian Legislature lias always had the power to establish a Court of Appeal, to
which appeals may be made fron the courts of Upper and Lower Canada, we
have never availed ourselves of the power. Upper Canada has its own Court of
Appeal, so has Lower Canada. And this system will continue until a General
Court of Appeal shall be established by the General Legislature. The Constitu-
tion does not provide that such a court shall be established. There are many
arguments for and against the establishment of such a court. But it was thought
wise and expedient to put into the Constitution a power to the General Legisla-
ture, that, if after full consideration tfey tbink it advisable to establisli a General
Court of Appeal from all the Superior Courts of al] the provinces, they may do so.
I shall not go over the other powers that are conferred on the General Parliament.
Most of them refer to matters of financial and commercial interest, and i leave
those subjects in other and better hands, Besides al] the powers that are specifi-
cally given in the 37th provision, the last item of this portion of the Constitution
confers on the General Legislature the gencral mass of sovereign legislation, the
power to legislate on " all natters of a gencral character, not specially and exclu-
sively reserved for the local governments and legislatures." This is precisely the
provision which is wanting in the Constitution of the United States. It is here
that we find the weakness of the American system-the point where the American
Constitution breaks down. It is in itself a wise and necesssary provision. We
thereby strengthen the Central Parliament, and make the Confederation one
people and one government, instead of five peoples and five governments, with
merely a point of authority connecting us to a limited and insufficient extent.
With respect to the local governments, it is provided that each shall be governed
by a chief executive officer, who shall be nominated by the General Government.
As this is to be one united province, with the local governments and legislatures
subordinate to the General Government and Legislature, it is obvious that the
chief executive officer in each of the provinces must be subordinate as well. The
General Government assumes towards the local governments precisely the same
position as the Imperial Government holds with respect to each of the colonies
now: so that as the Lieutenant Governor of each of the different provinces is now
appointed directly by the Queen, and is directly responsible, and reports directly
to Her, so will the executives of the local governments hereafter be subordinate
to the Bepresentative of the Queen, and bc responsible and report to him. Objec-
tion lias been taken that there is an infringement of the Royal prerogative in
giving the pardoning power to the local governors, who are not appointed directly
by the Crown, but only indirectly by the Chief Executive of the Confederation,
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who is appointed by the Crown. This provision was inserted in the Constitution
on account of the practical difficulty which must arise if the power is confined to
the Governor General. For example, if a question arose al)out the discharge of a
prisoner convicted of a minor offence, say in Newfoundland, who mright be in
imminent danger of losing his life if he remained in confinement, the exercise of
the pardoning power might corne too late if it were necessary to wait for the action
of the Governor General. It must be remembered that the pardoning power not
only extends to capital cases, but to every case of conviction and sentence, no
mater how trifling-even to the case of a fine in the nature of a sentence on a
criminal conviction. It extends to innumerable cases, where, if the responsibility
for its exercise were thrown on the General Executive, it could not be so satis-
factorily discharged. Of course there must be, in each province, a legal adviser
of the Executive, occupying the position of our Attorney General, as there is in
every state of the American Union. This officer will be an officer of the Local
Governrment; but, if the pardoning power is reserved for the Chief Executive,
there must, in every case where the exercise of the pardoning power is sought, be
a direct communication and report from the local law officer to the Governor
General. The practical inconvenience of this was felt to be so great, that it was
thought well to propose the arrangement we did, without any desire to infringe
upon the prerogatives of the Crown, for our whole action shews that the Con-
ference, in every step they took, were actuated by a desire to guard jealously
these prerogatives. It is a subject, however, of Imperial interest, and if the
Imperial Government and Imperial Parliament are not convinced by the argu-
inents we will be able to press upon them for the continuation of that clause then,
of course, as the over-ruling power, they may set it aside. There are numerous
subjects which belong, of right, both to the Local and the General Parliaments.
In all these cases it is provided, in order to prevent a conflict of authority, that
where there is concurrent jurisdiction in the General and Local Parliaments, the
same rule should apply as now applies in cases where there is concurrent juris-
diction in the Imperial and in the Provincial Parliament, and that when the
legislation of the one is adverse to or contradictory of the legislation of the other,
in all such cases the action of the General Parliament must overrule, ex necessi-
lale, the action of the Local Legislature. We have introduced also all those pro-
visions which are necessary in order to the fuli working out of the British Con-
stitution in these provinces. We provide that there shall be no money votes unless
those votes are introduced in the popular branch of the Legislature on the
authority of the responsible advisers of the Crown-those with whom the re-
sponsibility rests of equalizing revenue and expenditure-that there can be no
expenditure or authorization of expenditure by Address or in any other way
unless initiated by the Crown on the advice of its responsible advisers. As regards
the financial features of the scheme, the arrangements made as to the present
liabilities of the several provinces, and the future liabilities of the Confederation,
on these and kindred matters, I have no doubt that my honourable friends, the
Finance Minister and the President of the Council, will speak at full lcngth, and
that they will be able to shew you that this branch of the subject has received the
fullest consideration. I feel I would be intruding myself unnecessarily on the
flouse if, with my inferior knowledge of those subjects I were to detain you by
venturing to speak of them, when I know that they will be so ably and fully gone
into by my two honourable friends. The last resolution of any importance is one
which, althouglh not affecting the substance of the Constitution, is of interest to
us all. It is that " Her Majesty the Queen be solicited to determine the rank and
name of the federated provinces." I do not know whether there wili be any ex-
pression of opinion in this House on this subject-whether we are to be a vice-
royalty, or whether we are still to retain our nane and rank as a province. But
I have no doubt Her Majesty will give the matter Her gracious consideration,
that She will give us a name satisfactory to us all, and that the rank She will
confer upon us will be a rank worthy of our position, of our resources, and of our
future. Let me again, before I sit down, impress upon this House the necessity of
meeting this question in a spirit of compromise, with a disposition to judge the
matter as a whole, to consider whether really it is for the benefit and advantage
of the country to form a Confederation of all the provinces; and if honourable
gentlemen, whatever may have been their preconceived ideas as to the merits of
the details of this measure, whatever may still be their opinions as to these details,
if they really believe that the scheme is one by which the prosperity of the country
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will be increased, and its future progress secured, I ask them to yield their own
views, and to deal with the scheme according to its merits as one great whole.
One argument, but not a strong one, has been used against this Confederation,
that it is an advance towards independence. Some are apprehensive that the
very fact of our forming this union will hasten the time wlen we shall be severed
from the mother country. I have no apprehension of that kind. i believe it
will have the contrary effect. I believe that as we grow stronger, that, as it is felt
in England we have become a people, able fron our union, our strength, our
population, and the development of our resources, to take our position among the
nations of the world, she will be less willing to part with us than she would be now,
when we are broken up into a number of insignificant colonies, subject to attack
piece-meal without any concerted action or comrmuon organization of defence. I
am strongly of opinion that year by year, as we grow in population and strength,
England will more sece the advantages of maintaining lte alliance between British
North America and herself. Does any one imagine that, wlen our population
instead of three and a-half, will be seven millions, as if will be ere many years
pass, we would be one whit more willing than now to sever the connection with
England? W'ould not those seven millions be just as anxious to maintain their
allegiance to the Queen and their connection with tle Motiher Country, as we are
now? WVill the addition to our numbers of the people in tLie Lower Provinces, in
any way lessen our desire to continue our connection witi the Mother Country?
i believe the people of Canada East and West to be truly loyal. But, if they can
by possibility be exceeded in loyalty, it is by the inhabitants of the Maritime
Provinces. Loyalty with thein is an overruling passion. In al] parts of the Lower
Provinces there is a rivalry between the opposing political parties as to which shall
most strongly express and most effectively carry out the principle of loyalty to
Her Majesty, and the British Crown. When this union takes place, we will be at
the outset no inconsiderable people. We find ourselves with a population ap-
proaching four millions of souls. Such a population in Europe would make a
second, or at least, a third rate power. And witlh a rapidly increasing population
-for I am satisfied that under this union our population will increase in a stili
greater ratio than ever before-with increased credit-with a higher position in
the eyes of Europe.-with the increased security we can offer to immigrants, who
would naturally prefer to seek a new home in wlhat is known to them as a great
country, than in any one little colony or another-with all this I am satisfied that,
great as lias been our increase in the last twenty-five years since the union be-
tween Upper and Lower Canada, our future progress, during the next quarter of
a century, will be vastly greater. And when, by means of this rapid increase, we
become a nation of eight or nine millions of inhabitants, our alliance will be worthy
of being souglit by the great nations of the earth. i an proud to believe that our
desire for a permanent alliance will be reciprocated in England. I know that there
is a party in England-but it is inconsiderable in numbers, thougli strong in
intellect and power-which speaks of the desirability of getting rid of the colonies;
but I believe such is not the feeling of the statesnen and tlie people of England.
i believe it will never be the deliberately expressed determination of the Govern-
ment of Great Britain. The colonies are now in a transition state. Gradually a
different colonial system is being developed-and it will become, year by year,
less a case of dependence on our part, and of overruling protection on the part of
the Mother Country, and more a case of a healthy and cordial alliance. Instead
of looking upon us as a merely dependent colony, England will have in us a
friendly nation-a subordinate but still a powerful people-to stand by her in
North America in peace or in war. The people of Australia will be such another
subordinate nation. And England will have tiis advantage, if ber colonies
progress under the new colonial systen, as I believe they will, that, though at
war with all the rest of the world, she will be able to look to the subordinate
nations in alliance with her, and owning allegiance to the same Sovereign, who will
assist in enabling ber again to meet the whole world in arms, as she has donc
before. And if, in the great Napoleonic war, with every port in Europe closed
against ber commerce, she was yet able to hold lier own, how much more will
that be the case when she bas a colonial empire rapidly increasing in power, in
wealth, in influence, and in position. It is truc that we stand in danger, as we
have stood in danger again and again in Canada, of being plunged into war and
suffering all its dreadful consequences, as the result of causes over which we have
no control, by reason of their connection. This, however, did not intimidate ús.
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At the very mention of the prospect of a war some time ago, how were the feelings
of the people aroused from one extremity of British America to the other, a-d
preparations made for meeting its worst consequences. Although the people of
this country are fully aware of the horrors of war-should a war arise, unfor-
tunately, between the United States and England, and we all pray it never may-
they are still ready to encounter all perils of that kind, for the sake of the con-
nection with England. There is not one adverse voice, not one adverse opinion
on that point. We all feel the advantages we derive from our connection with
England. So long as that alliance is maintained, we enjoy, under her protection,
the privileges of constitutional liberty according to the British system. We will
enjoy here that which is the great test of constitutional freedom-we will have
the rights of the miniority respected. In all countries the rights of the majority
take care of themselves, but it is only in countries like England, enjoying con-
stitutional liberty, and safe from the tyranny of a single despot or of an unbridled
democracy, that the rights of minorities are regarded. So long, too, as we form a
portion of the Britisl Empire, we shall have the example of lier free institutions,
of the higli standard of the character of her statesmen and public men, of the
purity of lier legislation, and the upright administration of her laws. In this
younger country one great advantage of our connection withî Great Britain will
be, that, under her auspices, inspired by lier example, a portion of lier empire,
our public men will be actuated by principles similar to those which actuate the
statesmen at home. These althougli not material, physical benefits of whicli you
can make an arithmetical calculation, are of such overwhelming advantage to
our future interests and standing as a nation, that t obtain them is well worthy
of any sacrifices we may be called upon to make, and the people of this country
are ready to rnake them. We should feel, also, sincerely grateful to beneficent
Providence tlat we have had the opportunity vouclisafed us of calmly considering
this great constitutional change, this peaceful revolution-that we have not been
hurried into it, like the United States, by the exigencies of war-that we have not
had a violent revolutionary period forced on us, as in other nations, by hostile
action from without, or by domestie dissensions within. Here we are in peace and
prosperity, under the fostering government of Great Britain-a dependent people,
with a government having only a lirnited and delegated authority, and yet
allowed, without restriction, and vithout jealousy on the part of the Mother
Country, to legislate for ourselves, and peacefully and deliberately to consider
and determine the future of Canada and of British North America. It is o.ur
happiness to know the expression of the will of our Gracious Sovereign, through
Her Ministers, that we have ber full sanction for our deliberations, that Her only
solicitude is that we shall adopt a system which shall be really for our advantage,
and that She promises to sanction vhatever conclusion after full deliberation we
iay arrive at as to the best mode of securing the well-being,-the present and

future prosperity of British Anerica,-It is our privilege and happiness to be in
such a position, and we cannot be too grateful for the blessings thus conferred
upon us. I must apologize for having detained you so long-for having gone
perhaps too much into tedious details with reference to the questions bearing on
the Constitution now submitted to this House. In conclusion, I would again
implore the House not to let this opportunity pass. It is an opportunity that may
never recur. At the risk of repeating myself, I would say, it was only by a happy
concurrence of circumstances, that we were enabled to bring this great question
to its present position. If we do not take advantage of the time, if we show our-
selves unequal to the occasion, it may never return, and we shall hereafter
bitterly and unavailingly regret having failed to embrace the happy opportunity
now offered of founding a great nation under the fostering care of Great Britain,
and our Sovereign Lady, Queen Victoria.

Tuesday, February 7, 1865.
Ally. Gen. Cartier 1 rose to continue the debate on Confederation. He said that

he approached this subject vith a certain amount of diffidence, knowing it was
not the firsttimne he had had the honour of speaking upon it in the Lower Provinces
and elsewhere. He felt that this was a momentous occasion, as for anything that
he said on this grave question, lie was responsible to his constituents and the
country. Respecting this grave question, it had been said that the Taché-

à See John Boyd, Sir George Étienne Cartier (Toronto, 1914).
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Macdonald government had taken upon themselves the solution of a problein
which. was not at the tiie of iLs formation before the country, and had not even
been mooted. Those saying so were ignorant of the parliamentary history of the
past few years. He would briefly refer to the history of this great question, as
far as iL had been brought before the Parliament and the country. When the
Carlier-Macdonald Government was constructed, after the downfall of the Brown-
Dorion Administration, a programme of the policy of the former was laid before
Parliament. Among the subjects contained in this programme of 7th August,
1858, was one referred to in the following terms: "The late Government felt
themselves bound to carry out the law of the land respecting the seat of Govern-
ment, but, in the face of the recent vote on that subject, the Administration did
not consider themselves warranted in incurring any expenditure for the public
building, until Parliament has had an opportunity of considering the whole
question in ail its bearings; and the expediency of a Federal Union of the British
North American Provinces vill be anxiously considered, and communication
'with the Home Government and the Lower Provinces entered into forthwith on
the subject; and the result of this communication will be submitted to Parliament
at its next session. The Government will, during the recess, examine into the
organization and working of the public departments, and carry out such adminis-
trative reforms as will be conducive to economy and efficiency." Here was this
scheme of a union of the provinces mentioned in the programme of the Carlier-
Macdonald Government, in 1858. He merely quoted this passage to show that
neither Parliament nor the country was now taken by surprise with regard to
this scheme. We had had general and special elections since 1858, and to pretend
that this subject, which had been so often canvassed, was new to the country,
vas to assert an untruth. At the close of that session, Sir Edmuind Head, in his
Speech proroguing Parliament, made use of the following language:-" I propose,
in the course of the recess, to communicate with Her Majesty's Government,
and with the Governments of the sister colonies, on another matter of very
great importance. I arn desirous of inviting them to discuss with us the principles
on which a bond of a federal character, uniting the Provinces of British North
America, may prehaps hereafter be practicable." In accordance with that
announcement of policy, a deputation was sent to England, composed of his then
colleagues, Hons. Messrs. Galt and Ross and himself. We pressed the matter
before the Imperial Government, whom we asked to authorize a meeting of
delegates from the British North American Governments, to consider this subject
and report upon it, said report to be communicated to the Colonial Secretary.
Of course we wanted, at that time, to act with the sanction and approval of the
Imperial Government. We pressed the matter as strongly as we could before
it. Of ail the provinces that responded to the call of the Imperial Government,
Newfoundland, lie thought, was the only one which professed her readiness to
appoint delegates when the opportune moment arrived. Although the other
provinces were not opposed to Confederation, still, as the question had not been
brought conspicuously before their people, they did not like then to join in the
measure and in the proceedings which the Canadian delegates had urged upon
the Imperial Government in 1858. At this time the Canadian delegates had a
duty to perform towards the illustrious Administrator of the Government, Sir
E. Head, to fulfil the promise he had made, on proroguing Parliament, by pressing
the measure upon the attention of the Imperial Administration. The Canadian
Government also kept its promise to report to the Flouse the result of the mission
to England, at the next session of Parliament. The hon. gentleman here read the
despatch dated October, 1858, which was transmitted to the Imperial Govern-
ment, setting forth the sectional difficulties which had arisen between Upper
and Lower Canada, principally on account of the former's demand for increased
representation in Parliament, on the ground of its much larger population. Every
one who knew anything of his past public course was aware that he was opposed
to the principle of representation by population while Upper and Lower Canada
were under one Government. ie did not regret bis opposition. If such a measure
had been passed, what would have been the consequence ? There would have been
constant political warfare between Upper and Lower Canada. True it was that
the members from Upper Canada, being in the majority, it might have been
imagined that they would have carried everything before them; but as far as
justice to Lower Canada was concerned, such might not have been the case.
The consequence of representation by population would have been that one
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territory would have governed another, and this fact would have presented itself
session after session in the louse, and day after day in the public prints. The
moment this principle had been conceded as the governing element, it would
have initiated between the two provinces a warfare which would have been un-
remitting. He wished that Upper Canada should understand him in this matter.
lie was accused of being opposed to Upper Canada's rights, because during fifteen
or twenty years he had to oppose his honourable friend the President of the
Council. His honourable colleague took the ground that representation should be
arranged according to population in each section of the province. He (lion. Mr.
Carlier) had resisted that position, believeing that the moment such a principle
was applied, his honourable friend,who, no doubt, wanted to maintain thepeaceful
government of the country, would have been disappointed in his wish. It would
have given rise to one of the bitterest struggles between the two provinces that
ever took place between Lwo nations. He did not mean to say that the majority
from Upper Canada would have tyrannized over Lower Canada; but the idea
that Upper Canada, as a territory, had the preponderance in the Government by
a large number of representatives, would have been sufficient to generate that
sectional strife to which he had alluded. In 1858 he first saw that representation
by population, though unsuited for application as a governing principle as
between the two provinces, would not involve the saine objection if other partners
were drawn in by a federation. In a struggle between two-one a weak, and the
other a strong party-the weaker could not but be overcome; but if three parties
were concerned, the stronger would not have the same advantage; as when it
was seen by the third that there was too much strength on one side, the third
would club with the weaker combatant to resist the big fighter. He did not
oppose the principle of representation by population from an unwillingness to do
justice to Upper Canada. He took this ground, however, that when justice was
done to Upper Canada, it was his duty to sec that no injustice was donc to Lower
Canada. He did not entertain the slightest apprehension that Lower Canadts
rights were in the least jeopardized by the provision that in the General Legisla-
ture the French Canadians of Lower Canada would have a smaller number of
representatives than all the other origins combined. It would be seen by the
resolutions that in the questions, which -would be submitted to the General
Parliament there could be no danger to the rights and privileges of either French
Canadians, Scotchmen, Englishmen or Irishnien. Questions of commerce, of
international communication, and all matters of general interest, would be dis-
cussed and determined in the General Legislature, but in the exercise of the
functions of the General Government, no orie could apprehend that anything
could be enacted which would harm or do injustice to persons of any nationality.
He did not intend to go into the details of the question of Confederation, but
merely to bring before the House the most conspicuous arguments in order to
induce members to accept the resolutions submitted by the Government. Con-
federation was, as it were, at this moment almost forced upon us. We could not
shut our eyes to what was going on beyond the lines, where a great struggle
was going on between two Confederacies, a.t one time forming but one Con-
federacy. We saw that a governrnent, established not more than 80 years ago,
had not been able to keep together the family of states which had broke up four
or five years since. We could not deny that the struggle now in progress must
necessarily influence our political existence, We did not know what would be
the result of that great war-whether it would end in the establishment of two
Confederacies or in one as before. However, we had to do with five colonies,
inhabited by men of the same sympathies and interests, and in order to become
a great nation they required only to be brought together under one General
Government. The matter resolved itself into this, either we must obtain British
North American Confederation or be absorbed in an American Confederation.
Some entertained the opinion that it was unnecessary to have British North
American Confederation to prevent absorption into the vortex of American
Confederation. Such parties were mistaken. We kne-w the policy of England
towards us-that she was determined to help and support us in any struggle
with our neighbours. The British Provinces, separated as at present, could not
defend themselves alone, and the question resolved itself into this: shall the
whole strength of the empire be concentrated into Prince Edward Island, or
Canada, as the case may be, in case of a war with the United States-or shall
the provinces be left to fight single-handed, disunited? We were not sufficiently
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united. We had our duties, with regard to England, to perform. In order to
secure the exercise of her power in our defence we must lielp lier ourselves. We
could not do tlis satisfactorily or eliciently unless we lad a Confederation.
Wlhen all united, the enemy would know that, if lie attacked any part of those
provinces-Prince Edward Island or Canada-he would have to encounter the
combined strength of the empire. Canada, separate, would be, although com-
paratively strong in population and wealth, in a dangerous position should a
war ensue. Wien we had organized our good defensive force, and united for
mutual protection, England would send freely here both men and treasure for
our defence. le lad stated before audiences in the Lower Provinces that, as
far as territory, population and wealth were concerned, Canada was stronger
than any of the other provinces, but at the same time was wanting in one element
necessary to national greatness-the maritime one; and that, owing to the large
trade and commerce of Canada, extensive communication with Great Britain at
all seasons was absolu tely necessary. Twenty years ago our commerce for the year
could be managed by communication with Great Britain in the summer months
only. At present, however, this system. was insufficient, and for winter com-
munication witl the seaboard we were left to the caprice of our American neigh-
bours, tlrough whose territory we must pass. He iad also alluded o the bonding
system, which if the Americans were to withdraw, Canada would be left in winter
without any winter harbours. Canada, having two or three elements of national
greatness-territory and population-wanted the maritime element; and as lie
had said,-the Lower Provinces had this element and a sea-board, but not a
back country or large population, which Canada possessed,-and for the mutual
benefit and prosperity of all the provinces, all these elements ought to be united
together. Those who pretended that the British North American Provinces
would be in as safe a position, remaining separate, while they belonged to the
British Crown, as under Confederation, were under great inisappreliension. Now
was the time for us to forni a great nation of the several provinces. Now was the
Lime to look the matter in the face and adopt the only safe and prudent course
open to us in the shape of Confederation. i-le maintained it was necessary for
our own commercial interests, prosperity and efficient defence. That was what
we lad now to discuss, and not the manner in whiclh Confederation was to be
brought about, which would be discussed when the details of the scheme came
up for consideration. At present the question was: Was Confederation of the
British North American Provinces necessary in order to increase our strength and
power and secure to us the continuance of the benefits of British connection?
He iad no doubt that the measure was necessary for those objects. IL would be
observed that the Englishi speaking opponents of the scheme, in Lower Canada,
pretended a fear of this element being absorbed by the French Canadian; while
the opponents, composed of the latter orîgin-of men who night be called the
old Papineau Tail-whose sole idea was annexation to the United States-said
they were afraid of the extinction of French Canadian nationality in the great
Confederation. 'hie annexation party in Montreal, including the followers of
Mr. John Dougall, the proprietor of the Witness, opposed the scheme on the ground
of supposed danger to the British of Lower Canada. The annexation party could
not, however, be supposed to be sincere in their opposition to the scheme-
except in so far as they desired to carry Canada into the American Union. The
absorption of this province into the United States had long been contemplated,
as would be seen from the 7th article in the original draft of the American Con-
stitution, which lie would read. It was as follows: "Art. 7. Canada, according
to this Confederation and joining in the measures of the United States, shall be
admitted into, and entitled to all the advantages of this union; and shall be
equally with any other of the United States, solemnly bound to a strict observance
of, and obedience to, these articles; as shall be also any other colony which shall
be admitted into this Confederacy. The eleven votes in Congress shall be in-
creased in proportion as the Confederacy is extended. But, except Canada, no
other colony shall be admitted into the Confederacy without the assent of eleven
or more votes as the case may require, by the Confederation being extended."
By that article no new state could go into the union except by the vote of the
number of states required to admit a new partner. But, as regarded Canada,
no such assent was required; on knocking at the door of the union, she would,
as a matter of course, be admitted. The honourable gentleman went on to say
that the papers lately contained a report of a meeting at the Inslitut Canadien
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of Montreal, where it was resolved that it was for the interests of Lower Canada-
in the interests of the French Canadians, were the province to become a part of
the American Union.

Hon. Mr. Dorion said that was not the case. The honorable gentlemen had
rnisquoted what had passed there.

lon. Mr. Carlier said he was right. If resolutions were not passed, sentiments
were expressed to that effect. Then the organ of the Institute-L'Ordre, he
thought-had set forth that the interests of Lower Canada would be better
secured by annexation to the United States than entering into a Confederation
with the British American Provinces. It was no wonder then, that the French
Canadian annexationists betrayed their purpose in opposition to British North
American Confederation, and that their English-speaking colleagues pretended
a fear of the rights of their class being jeopardized under Confederation. We
knew their object in this-that they were aware that as soon as this project was
adopted, there would be no avail in any cry of separation to form a part of the
American Union. There had been a good deal of fault-finding and complaint as
to the proceedings of the delegates having been conducted with closed doors.
Such a course was an absolute necessity. Every one could understand that if
all the difficulties arising among the representatives of the flive colonies, during
the Conference, had gone every morning to the public, it would have been
impossible for the delegates to continue to meet, or compromise any of the
difficulties that might be expected to spring up. Besides, the proceedings of the
American Congress of 1782 was held with closed doors, and their proceedings
were not published while matters were progressing. With regard to this, he would
quote from a letter of Col. Mason, a member of the Convention:-"All com-
munications of the proceedings are forbidden during the sitting of this Convention;
this, I think, was a necessary precaution to prevent misrepresentations or mis-
takes; there being a material difference between the appearance of a subject
in its first crude and indigested shape and after it shall have been properly
matured and arranged." On the sane principle the Conference at Quebec very
properly sat with closed doors. \Ne wished, however, that the British Canadian
publie should know the result of our labours when concluded, and that result the
Parliainent and people of Canada had before their consideration, and it was for
them to discuss its merits. We, on this side of the House-the members of the
Government and their supporters-had come to the conclusion that Federation
was desirable and necessary; and we were ready to hear the honourable gentlemen
on the other side who necessarily, from their standing, were supposed to have
devoted their attention to it and appreciated their position, stating what in their
opinion would be sufficient in order to maintain ourselves as a British colony on
this side of the Atlantic, and to increase in wealth and power. He was aware
that some members of the House, and a number of people in Upper Canada, in
Lower Canada and in the Lower Provinces, were of opinion that a Legislative
Union ought to have taken place instead of a Federal Union. He would say,
however, at the outset, that it was impossible to have one Government to deal
with all the private and local interests of the several sections of the several
provinces forming the combined whole. The next, question to be considered,
therefore, by those who had set to work to discover a solution of the difficulties
under which we lad labored, was-'what was the best and most practicable mode
of bringing the provinces together, so that particular rights and interests should
be properly guarded and protected? No other scheme presented itself but the
Federation system, and that was the project which now recommended itself to
the Parliament of Canada. Some parties-through the press and by other modes
-pretended that it was impossible to carry out Federation, on account of the
differences of races and religions. Those who took this view of the question were
in error. It was just the reverse. It was precisely on account of the variety of
races, local interests, etc., that the Federation system ought to be resorted to,
and would be found to work well. \We were in the habit of seeing in some public
journals, and hearing from some public men, that it was a great misfortune
indeed there should be a difference of races in this colony-that there should be
the distinction of French Canadian from British Canadian. Now, he (Hon. Mr.
Carlier) desired on this point to vindicate the rights, the merits, and usefulness,
so to speak, of those belonging to the French Canadian race. In order to bring
these merits and this usefulness more prominently before his hearers, it would
be only necessary to allude to the efforts made by them to sustain British power



on this continent, and to point out their adherence to British supremacy in
trying times. We were all conversant with the history of the circunstances
wrhich had brought about the difficulties between England and her former
Anerican colonies in 1775. Lower Canada,-or rather he should say, the Province
of Quebec, for the colony was not then known by the name of Canada, but was
called the Province of Quebec,-contained the most dense population of any
British colony in North America at that time. The accession of Lower Canada
was of course an object of envy to the other American colonies, and strenuous
efforts were made by those who had resolved to overthrow British power on
this continent to induce Canada to ally herself to their cause. As early as 1775,
the French Canadians were solemnly addressed in a proclamation by General
Washington, who called upon them to abandon the flag of their new masters,
inasmuch as they could not expect anything from those who differed from them
in language, in religion, in race, and in sympathies. But what was the conduct
of the French Canadian people under these circumstances-~-what was the attitude
of the clergy and the seigniors? It was right in treating this chapter of our
history, to render justice to whom justice was due, and it was truth to say that
the seigniors, forming, as they did, the educated class of our population at that
early epoch, had fully understood that the object and airm of those who appoaled
to them was the downfall of the monarchical system in America. A few years
only had elapsed at that time since the transfer of the country and its population
from the Crown of France to the Crown of Great Britain; but even within that
brief interval of time, they were enabled to appreciate the advantages of their
new position, notwithstanding the fact that they were still struggling and com-
plaining. The people, as well as the clergy and aristocracy, had understood that
it was better for them to remain under the English and Protestant Crown of
England, rather than to become republicans. They were proof against the
insidious offers of George Washinglon; and not only so, but when the Americans
came as invaders, they fought against the arned forces of Arnold, Montgomery
and others. Attempts vere made to excite hostility to Federation on the ground
that, under the régime of a local legislature, the English Protestant minority
would not be fairly deaIt with. Ile thought the way in which the French Cana-
dians had stood by British connection, when there were but few British in the
province, was a proof that they would not attempt to deal unjustly now by the
British minority, when their numbers were so much greater. On this point,
appealing to the evidence of history, he would quote from the work which he had
already quoted. At a time when there were, perhaps, hardly a few hundred
English Protestant residents in Lower Canada, the address in the name of
Washington, to which he had already briefly referred, was circulated throughout
the country by Arnold's invading army. The hon. gentleman here read a number
of extracts from General Washinglon's proclamation, addressed to the inhabitants
of Canada. It made the most earnest appeals to the Lower Canadians to join
the other colonies. "'We rejoice," said General Washington, "that our enemies
have been deceived with regard to you; they have persuaded themselves-they
have even dared to say-that the Canadians were not capable of distinguishing
between the blessings of liberty and the wretchedness of slavery; that gratifying
the vanity of a little circle of nobility would blind the people of Canada. By such
artifices they hoped to bend you to their views, but they have been deceived. . . .
Come then, my brethren, unite with us in an indissoluble union; let us run
together to the same goal. . . . Incited by these motives, and encouraged by the
advice of many friends of liberty among you, the grand American Congress have
sent an army into your province, under the command of General Schuyler-not
to plunder but to protect you-to animate and bring forth into action those
sentiments of freedom you have disclosed, and which the tools of despotism would
extinguish through the whole creation. To co-operate with this design, and to
frustrate those cruel and perfidious schemes, which would deluge our frontiers
with the blood of women and children, I have despatched Colonel Arnold into
your country, with a part of the army under my command. I have enjoined
upon him, and I am certain that he will consider himself, and act as in the
country of his patrons and best friends. Necessaries and accommodations of
every kind which you may furnish he will thankfully receive and render the
full value. 1 invite you, therefore, as friends and brethren, to provide him with
such supplies as your country affords; and I pledge myself not only for your
safety and security, but for an ample compensation. Let no man desert bis
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habitation-let no one flee as before an enemy. The cause of Amîerica and of
liberty is the cause of every virtuous American citizen, whatever may be bis
religion or descent. The united colonies know no distinction but such as slavery,
corruption and arbitrary dominion may create. Come then, ye generous citizens,
range yourselves under the standard of general liberty-against which all the
force of artifice and tyranny will never be able to prevail." It appeared by this
address that the most tempting offers and promises had been made by the
republican general; but they had failed, nevertheless, to accomplish the desired
effect. This, however, was not the only trait of this nature in the history of the
French Canadian people. There was another dispatch, or rather proclamation,
issued in 1778, by Baron D'Eslaing, commander of the French fleet, which was
acting in aid of the American revolutionary party. 'lie honorable gentleman
read some extracts from this proclamation, as follows:-" i shall not ask the
miilitary companions of the Marquis of Lévis, those who shared his glory, who
admired his talents and genius for war, who loved his cordiality and frankness,
the principal chracteristics of our nobility, whether there be other names in other
nations among which they would be better pleased to place their own. Can the
Canadians, who saw the brave Montcalm fall in their defence-can they become
tlie enemies of his nephews? Can they figlt against their former leaders, and arm
themselves against their kinsmen? At the bare mention of their names, the
weapons would fall out of their hands. I shall not observe to the ministers of
the altars, that their evangelic efforts will require the special protection of
Providence, to prevent faith being diminished by example, by worldly interest,
and by sovereigns whom force has imposed upon them, and whose political
indulgence will be lessened proportionably as those sovereigns shall have less to
fear. I shall not observe that it is necessary for religion that those who preach
it should form a body in the state; and that in Canada no other body would be
more considered, or have more power to do good than that of the priests, taking
a part in the Government, since their respectable conduct has merited the con-
fidence of the people. I shall not represent to that people, nor to ail my country-
men in general, that a vast monarchy, having the same religion, the same man-
ners, the same language, where they find kinsmen, old friends and brethren, must
lie an inexhaustible source of commerce and wealth, more easily acquired and
better secured by their union with powerful neighbours, than with strangers of
another hemisphere, among whom everything is different, and who, jealous and
despotic sovereigns would, sooner or later, treat them as a conquered people,
and doubtless much worse than their late countrymen, the Americans, who made
them victorious. I shall not urge to a whole people, that to join with the United
States is to secure their own happiness, since a whole people, when they acquire
the right of thinking and acting for themselves, must know their own interest.
But I will declare, and I now formally declare in the name of His Majesty,
who has authorized and commanded me to do it, that ail bis former subjects in
North America, who shall no more acknowledge the supremacy of Great Britain,
may depend upon bis protection and support." D'Estaing had appealed to their
ancestry and their prejudices; he had invoked the names of Lévis and Montcalm,
and endeavored to influence their clergy; but the French Canadians understood
their position too well. If they had their institutions, their language and their
religion intact to-day, it was precisely because of their adherence to the British
Crown. Had they yielded to the appeals of Washington and Baron D'Estaing,
it is probable that there would not have been now a vestige of British power on
this continent. But, with the disappearance of British power, they too would
have disappeared as French Canadians. These bistorical facts taught that there
should be a mutual feeling of gratitude from the French Canadians towards the
British, and from the British towards the French Canadians, for our present
position, that Canada is still a British colony. Hle had had occasion, a moment
ago, to refer to the French Canadian clergy in connection with D'Estaing's
address, and he would say this, to their honor and credit, that, if to-day Canada
was a portion of the British Empire, it was due to the conservatism of the French
Canadian clergy. It was a pleasure to him thus to be able to quote from these
old documents proofs of the honour, loyalty, and liberality of the French Canadian
people. He (Hon. Mr. Cartier) was as devoid of prejudice as any honourable
gentleman in this House; but when he heard or read the statements occasionally
made, that there was some danger that, under the Federation system, the French
Canadians would have too much power, and that the power thus obtained
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would be used to the prejudice of the British and Protestant minority-the
history of the past, in many instances, was the best reply to such attacks. Baron
D'Estaing issued his tempting proclamation in 1778, and it was sent into Canada
frequently afterwards, and circulated at the instigation of Rochambeau and
Lafayelle; but our clergy and our aristocracy, the leaders of our people in these
days, saw that it was not their interest to cast their lot with the democratic
element-they knew the hollowness of democracy. We found ourselves at the
present day discussing the question of the Federation of the British North
American Provinces, while the great Federation of the United States of America
was broken up and divided against itself. There was, however, this important
difference to be observed in considering the action of the two peoples. They had
founded Federation for the purpose of carrying out and perpetuating democracy
on this continent; but we, who had the benefit of being able to contemplate
republicanism in action during a period of eighty years, saw its defects, and felt
convinced that purely democratic institutions could not be conducive to the peace
and prosperity of nations. We are not now discussing the great problem presented
to our consideration, in order to propagate democratie principles. Our attempt
was for the purpose of forming a Federation with a view of perpetuating the
monarchical element. The distinction, therefore, between ourselves and our
neighbors was just this:-In our Federation the monarchical principle would
form the leading feature, while on the other side of the lines, judging by the
past history and present condition of the country, the ruling power was the will
of the mob, the rule of the populace. Every person who had conversed with the
most intelligent American statesmen and vriters must have learned that they
all admitted that the governmental powers had become too extended, owing to
the introduction of universal suffrage, and mob rule had consequently supplanted
legitimate authority; and we now saw the sad spectacle of a country torn by
civil war, and brethren fighting against brethren. The question for us to ask
ourselves was this: Shall we be content to remain separate-shall we be content
to maintain a mere provincial existence, when, by combining together, we could
become a great nation? It had never yet been the good fortune of any group of
communities to secure national greatness with such facility. In past ages,
warriors had struggled for years for the addition to their country of a single pro-
vince. \Ve had too, for instance, in our own days, the case of Napoleon III, who,
after great expenditure of blood and treasure in the Italian diffliculty, had acquired
Savoy and Nice, by which he lad obtained an addition of nearly one million
inhabitants to France-only one million souls, and if any person were for a
moment to make a calculation of the value of the provinces acquired on one side,
and the great cost on the other, he would at once see the great disproportion
between the one and the other, and so ascertain the fact that the territory ac-
quired did not compensate the outlay. Here, in British North America, we had
flve different communities inhabiting five separate colonies. We liad the same
sympathies, and we all desired to live under the British Crown. We had our
commercial interests besides. IL was of no use whatever that New Brunswick,
Nova Scotia and Newfoundland should have their several custom houses against
our trade, or that we should have custom houses against the trade of those
provinces. In ancient times, the manner in which a nation grew up was different
froim that of the present day. Then the first weak settlement increased into a
village, which, by turns, became a town and a city, and the nucleus of a nation.
IL was not so in modern times. Nations were now formed by the agglomeration
of communities having kindred interests and sympathies. Such was our case at
the present moment. Objection had been taken to the scheme now under con-
sideration, because of the words "new nationality." Now, vhen we were united
together, if union were attained, we would form a political nationality with
which neither the national origin, nor the religion of any individual, would
interfere. IL was lamented by some that we had this diversity of races, and
hopes were expressed that this distinctive feature would cease. The idea of unity
of races was utopian-it was impossible. Distinctions of this kind would always
exist. Dissimilarity, in fact, appeared to be the order of the physical world and
of the moral world, as well as in the political world. But with regard to the ob-
jection based on this fact, to the effect that a great nation could not be formed
because Lower Canada was in great part French and Catholic, and Upper Canada
was British and Protestant, and the Lower Provinces were mixed, it was futile,
and worthless in the extreme. Look, for instance, at the United Kingdom,



inhabited as it vas by three great races. Had the diversity of race impeded the
glory, the progress, the wealth of England? Had they not rather each contributed
their share to the greatness of the Empire? Of the glories of the senate, the field,
and the ocean, of the successes of trade and commerce, how much was con-
tributed by the combined talents, energy and courage of the three races together i
In our own Federation we should have Catholic and Protestant, English, French,
Irish and Scotch, and ench by his efforts and his success would increase the
prosperity and glory of the new Confederacy. He viewed the diversity of races
in British North America in this way: we were of different races, not for the
purpose of warring against each other, but in order to compete and emulate for
the generalwelfare. We could not do awaywith the distinctions of race. We could
not legislate for the disappearance of the French Canadians from American soil,
but British and French Canadians alike could appreciate and understand their
position, relative to each other. They were placed like great families beside each
other, and their contact produced a healthy spirit of emulation. It was a benefit
rather than otherwise that we had a diversity of races. Of course, the difficulty,
it would be said, would be to deal fairly by the minority. In Upper Canada the
Catholics would find themselves in a minority; in Lower Canada the Protestants
would be in a minority, while the Lower Provinces were divided. Under such
circumstances, would any one pretend that either the local or general govern-
ments would sanction any injustice? What would be the consequence, even
supposing any such thing were attempted by any one of the local governments?
It would be censured everywhere. 'Whether it came from Upper Canada or from
Lower Canada, any attempt to deprive the minority of their rights would be at
once thwarted. Under the Federation system, granting to the control of the
General Government these large questions of general interest in which the
differences of race or religion had no place, it could not be pretended that the
rights of either race or religion could be invaded at all. We were to have a
General Parliament to deal with the matters of defence, tariff, excise, public
works, and these matters absorbed all individual interest. Now, he would ask
those self-styled nationalists who accused him of bartering fifty-eight counties
in Lower Canada to John Bull, and his honorable colleague beside him (Hon. Mr.
Brown)-he would ask them, under what supposition could they think it possible
for any injustice to be done to the French Canadians by the General Government ?
He came now to the subject of Local Governments. We could easily understand
how a feeling against the Federation project was raised in the minds of a few of
the British residents of Lower Canada by fears of such difficulties as those which
occurred in the days of Mr. Papineau, relative to the passing of laws relating
to commercial matters. These difficulties had been of a very inconvenient nature,
Mr. Papineau not being a commercial man, and not understanding the importance
of these measures. He considered Mr. Papineau was right in the struggle he
maintained against the olîgarchy at that time in power; but he had never ap-
proved of the course he took with reference to commercial matters, and in
opposition to measures for the improvement of the country. But this precedent
could not be urged as an objection to Federation, inasmuch as it would be for
the General Government to deal with our commercial matters. There could be
no reason for well-grounded fear that the minority could be made to suffer by
means of any laws affecting the rights of property. If any such enactments were
passed, they would fall upon the whole community. But even supposing such
a thing did occur, there was a remedy provided under the proposed Constitution.
The magnitude of the scheme now submitted was, perhaps, the reason why
those who had not made themselves conversant with the question feit some
apprehension in contemplating it; but, when we came to discuss it clause by
clause, he would be ready to state that no interest would be harmed in any way
if Federation took place. It vas true, that opposition was being offered in
Montreal, by Mr. John Dougall, of the Wilness. And, while referring to the
opponents of Federation, he could not help adverting to the strange manner in
vhich extremes met and worked in unison to oppose Federation. For instance,

we had the party who formerly composed what might be styled Mr. Papineau's
Tail-the extreme democratic party-joined with Mr. Dougall's Tail.

Mr. Perrault '-And nyWmbers of the clergy oppose it.
Hon. Mr. Cartier said the honorable gentleman was mistaken. The clergy

were for it. But the honorable gentleman would have an opportunity of speaking
- Joseph F. Perrault, member for Richelieu.
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afterwards. This scheme, he repeated, met with the approval of all moderate
men. The extreme men, the socialists, democrats and annexationists were
opposed to it. The Frenci Canadian opponents of the project were, it appeared,
afraid that their religious rights would suffer under the new arrangement. Fancy
the celebrated Institut Canadien, of Montreal, under the lead of citizen Blanchel,
taking religion under their protection! Mr. Dougall loudly proclaimed that the
British Protestant minority would be entirely placed at the mercy of the French
Canadians. He (Hon. Mr. Carlier) thought the arguments of the young French
gentlemen belonging to the national democratie party who cried out that their
religion and nationality would be destroyed, ought in all reason to be sufficient
to satisfy the scruples and calm the fears of Mr. Dougall. The True Wilness,
which was also one of the enemies of the scheme, said that if it vere adopted the
French Canadians were doomed; while bis brother in violence, the Wilness, said
that the Protestants were doomed. At a meeting recently held in Montreal on
the subject, lie (hon. Mr. Carlier) observed that Mr. Cherrier had enrolled himself
among the enemies of the project. Well, this fine, quiet, old gentleman an-
nounced that lie had come out of bis political retirement for the purpose of
opposing Federation. All he (Hon. Mr. Carlier) could say was that lie never
knew Mr. Cherrier was a strong politician. However, it appeared that he had
come out once more on the political stage for the purpose of opposing this vil-
lainous scheme, vhich was intended to destroy the nationality and religion of
the French Canadians-all brought about by that confounded Carlier! Allusion
had been made to the opinion of the clergy. Well, lie would say that the opinion
of the clergy was for Confederation. Those who were high in authority, as well
as those who occupied more humble positions, were in favour of Federation, not
only because they saw in it so much security for all they held dear, but because
it was just to their Protestant fellow-subjects as well, because they were opposed
to political bickering and strife. This opposition to a state of political dissention
and trouble was the general feeling of the clergy, and because they saw in Con-
federation a solution of those difficulties which had existed for some time, due
regard being had to just rights, they were favorable to the project. The fact,
however, was that when we saw such extreme opponents as Mr. Clerk, of the
True Witness, Mr. Dougall, of the Wilness, and the young gentlemen of the
Instilul Canadien combined to resist Confederation, because each party argued
it would produce the most widely different results-we might look upon this
fact, he repeated, as one of the strongest arguments in favor of Confederation.
We had, on the other hand, all the moderate men, all that was respectable and
intelligent, including the clergy, favourable to Federation. He did not, of course,
mean to say that there were not respectable opponents to the project-what lie
did mean, however, was that it met general approval from the classes referred to.
He was opposed, lie might as well state most distinctly, to the democratie system
which obtained in the United States. In this country of British North America
we should have a distinct form of government, the characteristic of which would
be to possess the monarchical element. When we had Confederation secured,
there was not the least doubt but that our Governnent would be more respectable
-that it would have more prestige, and command more respect from our neigh-
bours. The great want under the American form-the point which they all
admitted formed the great defect-was the absence of some respectable executive
element. How was the head of the United States Government chosen? Candidates
came forward, and of course eaci one was abused and vilified as corrupt, ignorant,
incapable and unworthy by the opposite party. One of them attained the
presidential chair; but even while in that position he was not respected by those
who had opposed his election, and who tried to make him appear the most
corrupt and contemptible being in creation. Such a system could not produce
an executive head who would command respect. Under the British system,
ministers might be abused and assailed but that abuse never reached the Sove-
reign. Whether we were made a kingdon or a vice-royalty-whatever name or
grade was assigned to us-we would undoubtedly have additional prestige. He
would now conclude his remarks by asking honorable gentlemen to consider well
this scheme. It was bis hope, his cherished hope, that it would be adopted by
the House. The time was opportune, as bis honourable colleague (Atty. Gen.
Macdonald) had so ably stated last evening; the opportunity might never offer
itself again in such a facile and propitious manner. We knew we had, in all our
proceedings, the approbation of the Imperial Government. So if these resolutions
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were adopted by Canada, as he had no doubt they would, and by the other
Colonial Legislatures, the Imperial Government would be called upon to pass a
measure which would have for its effect to give a strong central or general
government and local governments which would at once secure and guard the
persons, the properties and the civil and religious rights belonging to the popula-
tion of each section.

Tuesday, February 7, 1365.
Ilon. Mr. Gall --.. . . It is a matter for regret on the part of all of us that

the trade between these colonies-subject all to the sanie Sovereign, con-
nected with the same empire-has been so small. Intercolonial trade has been,
indeed, of the most insignificant character; we have looked far more to our
commercial relations with the neighbouring-though a foreign country,-than
to the interchange of our own products, which would have retained the benefits
of our trade within ourselves; hostile tariffs have interfered with the free inter-
change of the products of the labour of all the colonies, and one of the greatest
and most immediate benefits to be derived from their union, will spring from the
breaking down of these barriers and the opening up of the markets of aIl the pro-
vinces to the different industries of each. In this manner we may hope to supply
Newfoundland and the great fishing districts of the Gulf, with the agricultural
productions of Western Canada; we may hope to obtain from Nova Scotia our
supply of coal; and the manufacturing industry of Lower Canada may hope to
find more extensive outlets in supplying nany of those articles which are now
purchased in foreign markets. For instance Newfoundland produces scarcely
anything by agriculture, manufactures hardly an article of clothing, and a con-
siderable trade may thus be expected to arise; while, instead of having payments
made, as they are now, through Lombard street, they will be made through our
own bankers in Montreal and elsewhere. If we require to find an example of
the benefits of free commercial intercourse, we need not look beyond the effects
that have followed from the working of the Fleciprocity Treaty with the United
States. In one short year from the time when that treaty came into operation,
our trade in the natural productions of the two countries swelled (rom less than
$2,000,000 to upwards of $20,000,000 per annum, and now, when we are
threatened with an interruption of that trade-when we have reason to fear
that the action of the United States will prove hostile to the continuance of free
commercial relations with this country-when we know that the consideration
of this question is not grounded on just views of the material advantages resulting
to each country-but that the irritation connected with political events exercises
a predominant influence over the minds of American statesmen, it is the duty
of the House to provide, if possible, other outlets for our productions. If we have
reason to fear that one door is about to be closed to our trade, it is the duty of
the Flouse to endeavour to open another; to provide against a coming evil of the
kind feared by timely expansion in another direction; to seek by free trade
with our own fellow-colonists for a continued and uninterrupted commerce which
will not bc liable to be disturbed at the capricious will of any foreign country.
On this ground, therefore, we may well come to the conclusion that'the union
between these colonies is demanded alike on account of their extensive resources,
and because of the peculiar position in which they stand relatively to each other,
to Great Britain, and to the United States. All these are questions which fall
within the province of the General Government, as proposed in the resolutions
before the House, and whatever may be the doubts and fears of any one with
respect to the details of the organization by which it is proposed to work the new
system of Confederation, no one can doubt that the great interests of trade and
commerce will be best promoted and developed by being entrusted to one central
power, which will wield them in the common interest. . . .

Wednesday, February 8, 1865.
Hon. George Brown 2 rose and said: Mr. Speaker, it is with no ordinary gratifica-

tion I rise to address the House on this occasion. I cannot help feeling that the
struggle of half a life-time for constitutional reform-the agitations in the country,
and the tierce contests in this chamber-the strife and the discord and the abuse
of many years,-are all compensated by the great scheme of reform which is

Member for Sherbrooke (Town) and minister of finance.
3Member for Oxford (South Riding) and president of the council.
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now in your hands. The Attorney General for Upper Canada,' as well as the
Attorney General for Lower Canada, 2 in addressing the flouse last night, were
anxious to have it inderstood that this scierne for uniting British America under
one government, is something different from "representation by population,"-
is sonething different from "joint authority,"-but is in fact the very scheme
of the Government of whicth tley were imermbers in 1858. Now, sir, it is ail very
well that my honorable friends should receive credit for the large share they
have contributed towards rnaturing the mensure before the House; but I could
not help rellecting while they spoke, that if this was their very scheme in 1858,
they succeeded wonderfully in bottling il up from ail the world except themselves
-and i could not help regretting tlat we had to wait till 1864 until this
mysterious plant of 1858 was forced [o fruition. For myself, sir, I care not who
gets the credit of this scheme,-I believe iL contains the best features of all
the suggestions that have been made in the last ten years for the settlement of
our troubles; and the whole feeling in my muind now is one of joy and thankfulness
that there were found men of position and influence in Canada who, at a moment
of serious crisis, had nerve and patriotisrn enough to cast aside political partisan-
ship, to banish personal considerations, and unite for the accomplishment of
a measure so fraught with advantage to their common country. It was a bold
step in the then existing state of public feeling for many members of the House
to vote for the Constitutional Committee noved for by me last session-it
was a very bold step for many of the imnebers of that committec to speak and
vote candidly upon it-it was a still bolder thing for many to place their names
to the report that emanated from that conmittee,-but it was an infinitely
bolder step for the gentlemen who now occupy these treasury benches, to brave
the misconceptions and suspicions that, would certainly attach to the act, and
enter the same Government. And it is not to be denied that such a Coalition
demanded no ordinary justification. But who does not feel that every one of
us has to-day ample justification and reward for ail we did in the document now
under discussion? But seven short months bave passed away since the Coalition
Government was formed, yet already arc we submitting a scheme well-weighed
and matured, for the erection of a future empíre,-a scheme which has been
received at home and abroad with almost universal approval....

Since the Coalition was forned, and its policy of Federal union announced,
there have been no fewer than twenty-five parliamnentary elections-fourteen
for members of the Upper louse, and eleven for members of the Lower House.
At the fourteen Upper louse contests, but three candidates dared to show them-
selves before the people in opposition to the Government scheme; and of these,
two werc rejected, and one-only onc-succeeded in finding a seat. At the
eleven contests for the Lower House, but one candidate on either side of politics
ventured to oppose the scheme, and I hope that even he will yet cast his vote
in favor of Confederation. Of these twenty-live electoral contests, fourteen were
in Upper Canada, but not at one of them did a candidate appear in opposition
to our scheme. And let it be observed how large a portion of the country these
twenty-five electoral districts embraced. IL is truc that the eleven Lower House
elections only included that number of counties, but the fourteen Upper House
elections embraced no fewer than forty counties. Of the 130 constituencies,
therefore, into which Canada is divided for representation in this chamber, not
fewer than fifty have been called on since our scheme was announced to pronounce
at the polis their verdict upon it, and ai the whole of them but four candidates
on both sides of politics ventured to give il opposition. Was I not right then in
asserting that the electors of Canada had, in the most marked manner, pronounced
in favour of the scheme? And will honourable gentlemen deny that the people
and press of Great Britain have received it with acclamations of approval?-
that the Government of England have cordially endorsed and accepted it?-
aye, that even the press and the publie men of the United States have spoken
of it with a degree of respect they never before accorded to any colonial move-
ment? Sir, I venture to assert that no scheme of equal magnitude, ever placed
before the world, was received with higher eulogiums, with more universal appro-
bation, than the measure we have now the bonour of submitting for the acceptance
of the Canadian Parliament. And no higher eulogy could, I think, be pronounced
than that I heard a few weeks ago from the lips of one of the foremost of British
statesmen, that the system of government we proposed seemed to him a happy

1 J. A. Macdonald. * G. Étienne Cartier.
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compound of the best features of the British and American Constitutions. And
well, Mr. Speaker, might our present attitude in Canada arrest the earnest atten-
tion of other countries. Here is a people composed of two distinct races, speaking
different languages, with religious and social and municipal and educational
institutions totally different; with sectional hostilities of such a character as to
render government for many years well-nigh impossible; with a Constitution
so unjust in the view of one section as to justify any resort to enforce a remedy.
And yet, sir, here we sit, patiently and temperately discussing how these great
evils and hostilities may justly and amicably be swept away forever. We are
endeavoring to adjust harmoniously greater difficulties than have plunged other
countries into all the horrors of civil war. We are striving to do peacefully and
satisfactorily what Holland and Belgium, after years of strife, were unable to
accomplish. We are seeking by calm discussion to settle questions that Austria
and Hungary, that Denmark and Germany, that Russia and Poland, could only
crush by the iron heel of armed force. We are seeking to do without foreign inter-
vention that which deluged in blood the sunny plains of Italy. We are striving
to settle forever issues hardly less momentous than those that have rent the neigh-
bouring republic and are now exposing it to all the horrors of civil war. -lave we
not then, Mr. Speaker, great cause of thankfulness that we have found a better
way for the solution of our troubles than that which has entailed on other
countries such deplorable results? And should not every one of us endeavour to
rise to the magnitude of the occasion, and earnestly seek to deal with this question
to the end in the same candid and conciliatory spirit in which, so far, it has been
discussed? The scene presented by this chamber at this moment, I venture to
affirm, has few parallels in history. One hundred years have passed away since
these provinces became by conquest part of the British Empire. I speak in no
boastful spirit-I desire not for a moment to excite a painful thought-what
was then the fortune of war of the brave French nation, might have been ours
on that well-fought field. I recall those olden times merely to mark the fact that
here sit to-day the descendants of the victors and the vanquished in the fight
of 1759, with all the differences of language, religion, civil law, and social habit,
nearly as distinctly marked as they were a century ago. Here we sit to-day
seeking amicably to find a remedy for constitutional evils and injustice con-
plained of-by the vanquished? No, sir-but complained of by the conqueror!
1-lere sit the representatives of the British population claiming justice-only
justice; and here sit the representatives of the French population, discussing in
the French tongue whether we shall have it. One hundred years have passed
away since the conquest of Quebec, but here sit the children of the victor and the
vanquished, all avowing hearty attachment to the British Crown-all earnestly
deliberating how we shall best extend the blessings of British institutions-how
a great people may be established on this continent in close and hearty connection
with Great Britain. Vhere, sir, in the page of history, shall we find a parallel
to this? Will it not stand as an imperishable monument to the generosity of
British rule? And it is not in Canada alone that this scene is being witnessed.
Four other colonies are at this moment occupied as we are-declaring their
hearty love for the parent State, and deliberating with us how they may best
discharge the great duty entrusted to their hands, and give their aid in develop-
ing the teeming resources of these vast possessions. And well, Mr. Speaker, may
the work we have unitedly proposed rouse the ambition and energy of every
true man in British America. Look, sir, at the map of the continent of America,
and mark that island (Newfoundland) commanding the mouth of the noble river
that almost cuts our continent in twain. Well, sir, that island is equal in extent
to the kingdom of Portugal. Cross the straits to the mainland, and you touch
the hospitable shore of Nova Scotia, a country as large as the kingdom of Greece.
Then mark the sister province of New Brunswick-equal in extent to Denmark
and Switzerland combined. Pass up the river St. Lawrence to Lower Canada-
a country as large as France. Pass on to Upper Canada,-twenty thousand
square miles larger than Great Britain and Ireland put together. Cross over the
continent to the shores of the Pacific, and you are in British Columbia, the land
of golden promise,-equal in extent to the Austrian Empire. I speak not now
of the vast Indian Territories that lie between-greater in extent than the whole
soil of Russia-and that will ere long, I trust, be opened up to civilization under
the auspices of the British American Confederation. Well, sir, the bold scheme
in your hands is nothing less than to gather all these countries into one-to
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organize them ail under one government, with the protection of the British flag,
and in heartiest sympathy and affection with our fellow-subjects in the land
that gave us birth. Our scheme is to establish a government that will seek to
turn the tide of European emigration into this northern lialf of the American
continent-that will strive to develop its great natural resources-and that will
endeavour to maintain liberty, and justice, and christianity throughout the land.
. . . Whal possible inducement could we have to urge this scheme, except our
earnest and heartfelt conviction that itwill inure to the solid and lasting advantage
of our country? There is one consideration, Mr. Speaker, that cannot bc banished
from this discussion, and that ought, I think, to be rernembered in every word
we utter; it is that the constitutional system of Canada cannot remain as it is
now. Something must be donc. We cannot stand still. Ve cannot go back to
chronic sectional hostility and discord-to a state of perpetual Ministerial crises.
The events of the last eight months cannot be obliterated; the solemn admissions
of men of aill parties can never bc erased. The claiis of Upper Canada for justice
must be met, and met now. I say, then, that every one who raises his voice in
hostility to this measure is bound to keep before hlim, whîen lie speaks, ail the
perilous consequences of its rejection,-I say that no man who lias a truc regard
for the well-being of Canada, can give a vote against this scheme, unless lie is
prepared to offer, in amendment, some bet.er rerredy for the evils and injustice
that have so long threatened the peace of our country. And not only must the
scheme proposed in amendment be a better scleme-it must be something that
can be carried. I sec an honourable friend now before rue, for whose opinions
I have the very highest respect, vho says to me: "Mr. Brown, you should not
have settled this part of the plan as you have donc; here is the way you should
have framed it." "Well, my dear sir," is my reply, " 1 perfectly agree with you,
but it could not be donc. Whether we ask for parliamentary reform for Canada
alone or in union with the Maritime Provinces, the Frencli Canadians must have
their views consulted as well as us. This scheme can be carried, and no scheme
can he that lias not the support of both sections of the province."

Hon. Mr. Carlier-Hear, hear! there is the question!
Hon. Air. Brown-Yes, this is the question and the whole question. No con-

stitution ever framed was without defect; no act of human wisdom was ever
free from imperfection; no amount of talent and wisdom and integrity combined
in preparing such a scheme could have placed it beyond the reach of criticism.
And the framers of this scheme had immense special difficulties to overcome.
We had the prejudices of race and language and religion to (eal with; and we
had to encounter ail the rivalries of trade and commerce, and ail the jealousies
of diversified local interests. To assert, then, that our schieme is without fault,
would be folly. It was necessarily the work of concession; not one of the thirty-
three framers but had, on some points, to yield his opinions; and, for myself,
i freely admit that I struggled earnestly, for days together, to have portions of
the scheme amended. But, Mr. Speaker, admitting ail this-admitting all the
difficulties that beset us-admitting frankly that defects in the measure exist-
I say that, taking the scheme as a whole, il lias my cordial, enthusiastic support,
without liesitation or reservation. I believe it will accomplish aIl, and more
than ail, that we, who have so long fouglit the battle of parliamentary reform,
ever hoped to sec accomplished. I believe that, while granting security for local
interests, it will give free scope for carrying out the will of the whole people in
general matters-that it will draw doser the bonds that unite us to Great Britain
-and that it will lay the foundations deep and strong of a powerful and pros-
perous people. And if the House will allow me to trespass to a somewhat unusual
degree on its indulgence, I am satisfled that I can clearly establish that such
are the results fairly to be anticipated fron the menasure. Mr. Speaker, there are
two views in which this scheme may be regarded, namely, the existing evils it
will remedy, and the new advantages it will secure for us as a people. Let us
begin by examining its remedial provisions. First, then, it applies a complete
and satisfactory remedy to the injustice of the existing system of parliamentary
representation. The people of Upper Canada have bitterly complained that
thougli they number four hundred thousand souls more than the population
of Lower Canada, and though they have contributed three or four pounds to the
general revenue for every pound contributed by the sister province, yet the
Lower Canadians send to Parliament as many representatives as they do. Now,
sir, the measure in your hands brings this injustice to an end ;-it sweeps away
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the line of demarcation between the two sections on all matters common to the
whole province; it gives representation according to numbers wherever found
in the House of Assembly; and it provides a simple and convenient system for
re-adjusting the representation after each decennial census. To this proposed
constitution of the Lower Chamber, I have heard only two objections. It has
been alleged that until after the census of 1871, the number of members is to
remain as at present; but this is a mistake. Upper Canada is to receive from
the start eighty-two representatives, and Lower Canada sixty-five; and whatever
increase the census of 1871 may establish will be then adjusted. It has also been
objected that though the resolutions provide that the existing Parliament of
Canada shall establish the electoral divisions for the first organization of the
Federal Parliament, they do not determine in whose hands the duty of dis-
tributing any additional members is to be vested. No doubt on this head need
exist; the Federal Parliament vill of course have full power to regulate all
arrangements for the election of its own members. But I an told by Upper
Canadians-the constitution of the Lower House is all well enough, it is in the
Upper House arrangements that the scheme is objectionable. And first, it is
said that Upper Canada should have had in the Legislative Council a greater
number of members than Lower Canada.

Mr. T. C. Wallbridge-H-ear, hear!
Hlon. Mr. Brown-The honourable member for North Hastings is of that opinion;

but thathonourable gentleman is in favour of a legislative union, and had we been
forming a legislative union, there might have been some force in the demand.
But the very essence of our compact is that the union shall be federal and not
legislative. Our Lower Canada friends have agreed to give us representation by
population in the Lower flouse, on the express condition that they shall have
equality in the Upper House. On no other condition could we have advanced
a step; and, for my part, I am quite willing they should have i. In maintaining
the existing sectional boundaries and handing over the control of local matters
to local bodies, we recognize, to a certain extent, a diversity of interests; and it
vas quite natural that the protection for those interests, by equality in the

Upper Chamber, should be demanded by the less numerous provinces. Honourable
gentlemen may say that it will erect a barrier in the Upper flouse against the
just influence that Upper Canada will exercise, by her numbers, in the Lower
House over the general legislation of the country. That may be true, to a certain
extent, but honourable gentlemen will bear in mind that that barrier, be it more
or less, will not affect money bills. Hitherto we have been paying a vast pro-
portion of the taxes, with little or no control over the expenditure. But, under
this plan, by our just influence in the Lower Chamber, we shall hold the purse
strings. If, from this concession of equality in the Upper Chamber, we are
restrained from forcing through measures which our friends of Lower Canada
may consider injurious to their interest, we shall, at any rate, have power, which
we never had before, to prevent them from forcing through whatever we may
deem unjust to us. I think the compromise a fair one, and am persuaded that
it will work easily and satisfactorily. But it has been said that the members
of the Upper House ought not to bo appointed by the Crown, but should continue
to be elected by the people at large. On that question my views have been often
expressed. I have always been opposed to a second elective chamber, and I am
so still, from the conviction that two elective houses are inconsistent with the
right working of the British parliamentary system. I voted, almost alone, against
the change when the Council was made elective, but I have lived to see a vast
majority of those who did the deed wish it had not been donc. It is quite truc,
and I am glad to acknowledge it, that many evils anticipated from the change,
when the measure -was adopted, have not been realized. I readily admit that
men of the highest character and position have been brought into the Council
by the elective system, but it is equally truc that the system of appointment
brought into it men of the highest character and position. Whether appointed
by the Crown or elected by the people, since the introduction of parliamentary
government, the men who have composed the Upper I-ouse of this Legislature
have been men who would have done honour to any legislature in the world. But
what we most feared was, that the Legislative Councillors would be elected under
party responsibilities; that a partisan spiritxwould soon show itself in the chamber;
and that the right would soon be asserted to an equal control with this House
over money bills. That fear bas not been realised to any dangerous extent. But



is it not possible that suich a claim might ere long be asserted? Do we not hear,
even now, mutterings of a coming demand for it? Nor can we forget that the
elected members cane into that chamber gradually; that the large number of
old appointed members exercised much influence in maintaining the old forms
of the House, the old style of debate, and the old barriers against encroachment
on the privileges of the conmons. But the appointed members of the Council
are gradually passing away, and when the elective element becomes supreme,
who will venture to affirm that the Council would not claim that power over
money bills which this House claims as of right belonging to iLseif ? Could they
not justly say that [hey represent the people as well as we do, and that the con-
trol of the purse strings ought, therefore, to belong to then as much as to us?
It is said they have not the power. But what is to prevent then from enforcing
it? Suppose we had a conservative majority here, and a reorm mnajority above-
or a conservative majority above and a reform najority here-all elected under
party obligations,-what is to prevent a dead-lock between the chambers? It
rnay be called unconstitutional-but what is to prevent the Councillors (especially
if they feel that in the dispute of the hour they have the country at their back)
from practically exercîsing ail the powers that belong to us? They might amend
our money bills, they might throw out ail our bills if they liked, and bring to
a stop the whole machinery of government. And what could we do to prevent
them? But, even supposing this were not the case, and that the elective Upper
1-ouse continued to be guided by that discretion which has heretofore actuated
its proceedings,-still, 1 think, we must ail feel that the election of members
for such enormous districts as form the constituencies of the Upper 1-ouse lias
become a great practical inconvenience. I say this from personal experience,
having long taken an active interest in the electoral contests in Upper Canada.
WVe have found greater difliculty in inducing candidates to offer for seats in
the Upper House, than in getting ten times the nuinber for the Lower House.
The constituencies are so vast, that it is difficult to find gentlemen who have the
will to incur the labour of such a contest, who are suffliciently known and popular
enougli througiout districts so wide, and who have money enough to pay the
enormous bills, not incurred in any corrupt way,-do not fancy that I mean that
for a moment-but the bills that are sent in after the contest is over, and which
the candidates are compelled to pay if they ever hope to present themselves for
re-election. But honourable gentlemen say-" This is ail very well, but you are
taking an important power out of the hands of the people, which they now
possess." Now this is a mistake. We do not propose to do anything of the sort.
W'hat we propose is, that the Upper House shall be appointed from the best men
of the country by those holding the confidence of the representatives of the
people in this Charmber. IL is proposed that the Government of the day, which
only lives by the approval of this Chamber, shall make the appointments, and be
responsible to the people for the selections they shall make. Not a single appoint-
ment could be made, with regard to which the Governnent %would not be open
to censure, and which the representatives of the people, in titis House, would
not have an opportunity of condemning. For myself, I have rnaintained the
appointed principle, as in opposition to the elective, ever since I came into
public life, and have never hesitated, when before the people, to state my
opinions in the broadest manner ; and yet not in a single instance have I ever found
a constituency in Upper Canada, or a public meeting declaring its disapproval
of appointment by the Crown and its desire for election by the people at large.

But, Mr. Speaker, the second feature of this scheme as a remedial measure is,
that it removes, to a large extent, the injustice of which Upper Canada has com-
plained in financial matters. WTe in Upper Canada have complained that though
we paid into the public treasury more than three-fourths of the whole revenue,
we had less control over the system of taxation and the expenditure of the public
moneys than the people of Lower Canada. Well, sir, the scheme in your hand
remedies that. The absurd line of separation between the provinces is swept away
for general matters; we are to have seventeen additional members in the house
that holds the purse; and the tax-payers of the country, wherever they reside,
will have their just share of influence over revenue and expenditure. We have
also complained that immense sums of public money have been systematically
taken from the public chest for local purposes of Lower Canada, in which the
people of Upper Canada had no interest whatever, though compelled to contribute
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three-fourths of the cash. Well, sir, this schieme remedies that. All local matters
are to be banished from the General Legislature; local governments are to have
control over local affairs, and if our friends in Lower Canada choose to be extrava-
gant, they will have to bear the burden of it thenselves. No longer shall we have
to complain that one section pays the cash while the other spends it; hereafter,
Lhey who pay will spend, and they who spend more than they ought will have to
bear the brunt. It was a great thing to accomplish this, if we had accomplished
nothing more,--for if we look back on our doings of the last fifteen years, I think
it will be acknowledged that the greatest jobs perpetrated were of a local character
-that our fiercest contests were about local matters that stirred up sectional
jealousies and indignation to its deepest depth. We have further complained
that if a sum was properly demanded for some legitimate local purpose in one
section, an equivalent sum had to be appropriated to the other as an offset,-
thereby entailing prodigal expenditure, and unnecessarily increasing the public
debt. Well, sir, this scheme puts an end to that. Each province is to determine
for itself its own wants, and to find the money to meet them from its own re-
sources. But, sir, I am told that though true il is that local matters are to be sepa-
rated and the burden of local expenditure placed upon local shoulders, we have
inade an exception from that principle in providing that a subsidy of eighty cents
per head shall be taken from the federal chest and granted to the local governinents
for local purposes. Undoubtedly this is the fact-and I do not hesitate to admit
that il would have been better if this had been otherwise. I trust I commit no
breach of discretion in stating that in Conference I was one of the strongest
advocates for defraying the whole of the local expenditures of the local govern-
ments by means of direct taxation, and that there vere liberal men in all sections
of the provinces who would gladly have had it so arranged. But, Mr. Speaker, there
was one difficulty in the way-a difticulty which lias often been encountered in
this world-and that difficulty was simply this, it could not be donc. We could
neither have carried it in Conference nor yet in any one of the existing provincial
legislatures. Our friends in Lower Canada, I am afraid, have a constitutional
disinclination to direct taxation, and it was obvious that if the Confederation
scheme had had attached to it a provision for the imposition of such a system of
taxation, my honourable friends opposite would have had a much better chance of
success in blowing the bellows of agitation than they now have. The objection,
moreover, was not confined to Lower Canada-all the Lower Provinces stood in
exactly the same position. They have not a municipal system such as we have,
discharging many of the functions of government; but their General Government
performs all the duties which in Upper Canada devolve upon our municipal
councils, as well as upon Parliament. If then the Lower Provinces had been asked
to maintain their customs duties for federal purposes, and to impose on them-
selves by the same act direct taxation for all their local purposes, the chances of
carrying the scheme of union would have been greatly lessened. But I apprehend
that if we did not succeed in putting this matter on the footing that would have
been the best, at least we did the next best thing. Two courses were open to us-
either to surrender to the local governments sone source of indirect revenue,
some tax which the General Government proposed to retain,-or collect the
money by the federal machinery, and distribute il to the local governments for
local purposes . . . But, Alr. Speaker, there is another great evil in our existing
system that this scheme remedies; it secures to the people of each province full
control over the administration of their own internal affairs. We in Upper
Canada have compliîned that the minority of our representatives, the party
defeated at the polls of Upper Canada, have been, year after year, kept in office
by Lower Canada votes, and that all the local patronage of our section has been
dispensed by those who did not possess the confidence of the people. 'Well, sir,
this scheme remedies that. The local patronage will be under local control,
and the wishes of the majority in each section will be carried out in all local
matters. We have complained that the land system was not according to the
views of our western people; that free lands for actual settlers was the right
policy for us-that the price of a piece of land squeezed out of an immigrant was
no consideration in comparison with the settlement among us of a hardy and
industrious family; and that the colonization road system was far from satis-
factory. Well, sir, this scheme remedies that. Each province is to have control
of its own crown lands, crown timber and crown minerals,-and will be free to
take such steps for developing them as each deems best. We have complained
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that local works of various kinds,-roads, bridges and landing piers, court houses,
gaols and other structures-have been erected in an inequitable and improvident
manner. Well, sir, this scheme remedies that; al] local works are to be constructed
by the localities and defrayed from local funds. And so on through the whole
extensive details of internai local administration will this reforn extend. The
people of Upper Canada will have the entire control of their local matters, and
will no longer have to betake themselves to Quebec for leave to open a road, to
select a county town, or appoint a coroner. But I am told that to this general
principle of placing ail local matters under local control, an exception has been
made in regard to the common schools. The clause complained of is as follows:-

6. Educalion; saving ihe rights and privileges which the Prolesiani or Calholic
minority in botli Canadas may possess as lo their Denominalional Schools al the lime
when the Union goes into operalion.

Now, I need hardly remind the 1-ouse that I have always opposed and con-
tinue to oppose the system of sectarian education, as far as the public chest is
concerned. I have never had any hesitation on that point, I have never been
able to sec why ail the people of the province, to whatever sect they niay belong,
should not send their children to the same common schools to receive the ordinary
branches of instruction. I regard the parent and the pastor as the best religious
instructors-and so long as the religious faith of the children is uninterfered with,
and ample opportunity atTorded to the clergy to give religious instruction to the
children of their flocks, I cannot conceive any sound objection to mixed schools.
But while in the Conference and elsewhere I have always maintained this view,
and always given my vote against sectarian public schools, I am bound to admit,
as I have always admitted, that the sectarian system, carried to the limited ex-
tent it has yet been in Upper Canada, and confined as it chiefly is to cities and
towns, lias not been a very great practical injury. The real cause of alarm was
that the admission of the sectarian principle was there, and that at any moment
it night be extended to such a degree as to split up our school system altogether.
There are but a hundred separate schools in Upper Canada, out of some four
thousand, and ail Roman Catholic. But if the Roman Catholics are entitled to
separate schools and to go on extending their operations, so are the members of
the Church of England, the Presbyterians, the Methodists, and all other sects.
No candid Roman Catholic will deny this for a moment; and there lay the great
danger to our educational fabric, that the separate system might gradually extend
itself until the whole country was studded with nurseries of sectarianism, most
hurtful to the best interests of the province, and entailing an enormous expense
to sustain the hosts of teachers that so prodigal a system of public instruction
must inevitably entail. Now it is known to every honourable member of this House
that an Act was passed in 1863, as a final settlement of this sectarian controversy.
I was not in Quebec at the time, but if I had been here I would have voted against
that bill, because it extended the facilities for establishing separate schools. It
had, however, this good feature, that it was accepted by the Roman Catholie
authorities, and carried through Parliament as a final compromise of the question
in Upper Canada. W'hen, therefore, it was proposed that a provision should be
inserted in the Confederation scheme to bind that compact of 1863 and declare
it a final settlement, so that we should not be compelled, as we have been since
1849, to stand constantly to our arms, awaiting fresh attacks upon our common
school system, the proposition seemed to nie one that was not rashly to be re-
jected. I admit that, from my point of view, this is a blot on the scheme before
the louse, it is, confessedly, one of the concessions from our side that had to be
made to secure this great measure of reform. But assuredly, I, for one, have not
the slightest hesitation in accepting it as a necessary condition of the scheme of
union, and doubly acceptable must it be in the eyes of honourable gentlemen
opposite, who were the authors of the bill of 1863. But it was urged that though
this arrangement might perhaps be fair as regards Upper Canada, it was not so
as regards Lower Canada, for there were matters of which the British population
have long complained, and some amendments to the existing School Act were
required to secure them equal justice. Well, when this point was raised, gentle-
men of all parties in Lower Canada at once expressed themselves prepared
to treat it in a frank and conciliatory manner, with à view to removing any in-
justice that might be shown to exist; and on this understanding the educational
clause was adopted by the Conference.
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Viewed then, Mr. Speaker, from a merely Canadian standpoint-viewed solely

as a remedial measure-I fearlessly assert that the scheme in your hands is a just
and satisfactory remedy for the evils and injustice that have so long distracted
the province-and so strongly do I feel this, that were every word of objection
urged against our union with the Maritime Provinces just and true to the very
letter, I would not hesitate to adopt the union as the price of a measure of con-
stitutional reform in Canada, so just and so complete as now proposed. But, Mr.
Speaker, so far from the objections urged against the union with the Maritime
Provinces being sound, so far from union with them being a drawback to this
measure, I regard it as the crowning advantage of the whole scheme. Sir, I make
no pretension to having been in past years an advocate of the immediate union
of the British American Colonies. I always felt and always said that no statesman
could doubt that such was the best and alnost the certain future destiny of these
colonies; but I doubted greatly whether the right time for the movement had yet
arrived. I knew little of the Maritime Provinces or the feelings of their people;
the negotiations for a union were likely to be difficult and long protracted, and
I was unwilling to accept the hope of a measure so remote and so uncertain in lieu
of the practical remedy for practical evils in Canada whichwewere earnestly seeking
to obtain, and which our own Legislature had the power immediately to grant.
But of late, sir, all this has been changced. The circumstances are entirely altered.
A revolution lias occurred in Great Britain on the subject of colonial relations to
the parent state-the Government of the United States has become a great war-
like power-our commercial relations with the republic are seriously threatened
-and every man in British America lias now placed before him for solution the
practical question, what shall be done in view of the changed relations on which
we are about to enter? Shall we continue to struggle along as isolated com-
munities, or shall we unite cordially together to extend our commerce, to develope
the resources of our country and to defend our soil? But more than this-many of
us have learned, since we last met here, far more of the Maritime Provinces than
we ever did before. We have visited the Maritime Provinces-we have seen the
country-we have met the people and marked their intelligence and their in-
dustry and their frugality-we have investigated their public affairs and found
them satisfactory-we have discussed terms of union with their statesmen and
found that no insuperable obstacle to union exists, and no necessity for long
delay. We come to the consideration of the question to-day in a totally different
position from what we ever did before-and if the House will grant me its in-
dulgence, I think I can present unanswerable arguments to show that this union
of all British America should be heartily and promptly accepted by all the pro-
vinces. Mr. Speaker, I am in favour of a union of the British American Colonies,
first, because it will raise us from the attitude of a number of inconsiderable
colnies into a great and powerful people.

When recently in England, I was charged to negotiate with the Imperial
Government for the opening up of the North-West territories. In a few days
the papers will be laid before the House, and it will then be seen whether or not
this Government is in earnest in that matter. Sir, the gentlemen who formed the
Conference at Quebec did not enter upon their work with the miserable idea of
getting the advantage of each other, but with a due sense of the greatness of the
work they had on hand, with an earnest desire to do justice to ail, and keeping
always in mind that what would benefit one section in such a union must neces-
sarily benefit the whole. It has always appeared to me that the opening up of the
North-West ougit to be one of the most cherished projects of my honourable
friends from Lower Canada. During the discussion on the question for some years
back I had occasion to dip deep in North-Vest.lore-into those singularly in-
teresting narratives of life and travels in the North-West in the olden time, and
into the history of the struggles for commercial dominance in the great fur-
bearing regions--and it has always struck rme that the French-Canadian people
have cause to look back with pride to the bold and successful part they played
in the adventures of those days. Nothing perhaps has tended more to create
their present national character than the vigorous habits, the power of endurance,
the aptitude for out-door life, acquired in their prosecution of the North-West
fur trade. Well may they look forward with anxiety to the realization of this part
of our scheme, in confident hope that the great north-western traffie shall once
more be opened up to the hardy French Canadian traders and voyageurs. Last
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year furs to the value of £280,000 stg. ($1,400,000) were carried from that
territory by the Hudson's Bay Company-smuggled off through the ice-bound
regions of James' Bay, that the pretence of the barrenness of the country and the
difTiculty of conveying merchandise by the natural route of the St. Lawrence may
be kept up a little longer. Sir, the carrying of merchandise into that country,
and bringing down the bales of pelts ought to be ours, and must ere long be ours, as
in the days of yore, andwhen the fertile plains of that great Saskatchewan territory
are opened up for settlement and cultivation, I am confident that it will not only
add immensely to our annual agricultural products, but bring us sources of mineral
and other wealth on which at present we do not reckon. While speaking on this
question of immigration, I would remind the House, and it is impossible to urge it
too strongly, that these provinces are now presented to the world in a very disad-
vantageous aspect, as different communities. When a party in Europe thinks of
emigrating h ere, he lias to ascertain separately all about New Brunswick, and
Prince Edward lsland, and Nova Scotia, and Upper and Lower Canada; and if
by chance he meets a party from soine one of these provinces, lie has to listen to a
picture of the merits of that one section in high contrast to the demerits of all
the rest, and the result is the poor man's ideas about us become a mass of con-
fusion. On the other hand, if he seeks to know the inducements for emigration to
New South WVales, or New Zealand, ho gets iL in one picture-in an official forn
-and the offer is made to pay his passage to these lands of hope. A large amount
of emigra Lion, and of money which the emigrant takes with him, are thus carried
off to a much more distant ]and than this, and one that does not offer equal in-
ducements to the settler. But how different will all this be when these provinces
stand united, and present to emigrants a combination of so many branches of
profitable industry? . . . In one single day the Taché-Macdonald Administra-
tion, by taking up the constitutionai question boldly, turned their minority of
two into a majority ofseventy. Could anything prove morcunanswerably than this
the deep liold this question lias on the public mind, and the assured confidence of
the members of this House that their constituents understand its whole merits,
when, in one day, such a startling political revolution was brought about? Was
it, think you, a doubtful consideration that could have induced the Upper
Canada Opposition, almost as one man, to cast down their party intrenchments
and make common cause with their opponents? Could there have been the
slightest doubt as to the sentiments of our people and the imperative necessity
of immediate action, when such men as now sit on the treasury benches, were
forced, by their supporters, to unite for the settlement of this question? And could
there be a more conclusive proof of the ripeness of public opinion than the unani-
mous and cordial manner in which our so uniting has been sustained by the press
of ail parties, and by the electors at the polls? Never, I venture to assert, was any
great measure so thoroughly understood, and so cordially endorsed by the people
of Canada, as this measure now under consideration. The British Government
approves of it-the Legislative Council approves of it-this House almost
unanimously approves of it-the press of all parties approves of it-and thoughi
the scheme lias already been directly submitted to fifty out of the one hundred
constituencies into whiclh Canada is divided, only four candidates ventured to
appear at the liustings in opposition to it--all of them in Lower Canada-and but
two of them were elected. And yet, sir, we are to be told that we are stealing a
march upon the country; that it is not understood by the people; and that we
must dissolve the House upon it, at a vast cost to the exchequer, and at the risk
of allowing political partisanship to dash the fruit from our hands at the very
moment we are about to grasp it! Sir, I have no fears whatever of an appeal to
the people. I cannot pretend to speak as to the popular feeling in Lower Canada,
but I think I thoroughly understand the popular mind of the western province,
and b hesitate not to say that there are not five gentlemen in this chamber (if so
many) who could go before their constituents in Upper Canada in opposition to
this scheme, with the slightest chance of being returned. It is because I thorough-
ly comprehend the feelings of the people upon it, that I urge the adoption of this
measure at the earliest possible moment. The most gross injustice is to be rectified
by it; the taxpayer is to be clothed with his rightful influence by it; new com-
mercial relations are to be opened up by it; a new impulse to the industrial pur-
suits of the country will be girven by it-and I for one would feel myself false to the
cause I have so long sustained, and false to the best interests of my constituents,
if i permitted one hour unnecessarily to pass without bringing it to a final issue.
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IL was only by the concurrence of most propitious circumstances that the wonder-
ful progress this movement lias made could have been accomplished. Most
peculiar were the circumstances that enabled such a coalition to be formed as
that now existing for the settlement of this question-and who shall say at what
lour il may not be rent asunder? And yet, who wilI venture to afflrm that if
party spirit in all its fierceness were once more to be let loose amongst us, there
would be the slightest hope that this great question could be approached with that
candour and harmony necessary to its satisfactory solution? Then, sir, at the
very moment we resolved to deal with this question of constitutional change,
the Maritime Provinces were about to assemble in joint conference to consider
whether they ought not to form a union among theinselves-and the way was
thus most propitiously opened up for the consideration of a union of all British
America. The civil war too, in the neighbouring republic; the possibility of war
between Great Britain and the United States; the threatened repeal of the
Reciprocity Treaty; the thireatened abolition of the American bonding system
for goods in transilu to and fron these provinces; the unsettled position of the
Hudson's Bay Company; and the changed feeling of England as to the relations
of great colonies to the parent state;-all combine at this moment to arrest
earnest attention to the gravity of the situation, and unite us all in one vigorous
effort to meet the emergency like men. The interests to be affected by this
scheme of union are very large and varied-but the pressure of circumstances
upon all the colonies is so serious at this moment, that if we cannot now banish
partisanship and sectionalism and petty objections, and look at the matter on its
broad intrinsie merits, what hope is there of our ever being able to do so? An
appeal to the people of Canada on this measure sinmply means postponement of
the question for a year-and, who can tell how changed ere then may be the
circumstances surrounding us? Sir, the mai who strives for the postponement
of this measure on any ground, is doing what lie can to kill it almost as effectually
as if he voted against it. Let there be no mistake as to the manner in which the
Government presents this measure to the Hlouse. We do not present it as free
fromn fault, but we do present it as a measure so advantageous to the people of
Canada, that all blemishes, real or imaginary, averred against it, sink into utter
insignificance in presence of its merits. We present it, not in the precise shape we
in Canada would desire it, but as in the best shape the five colonies to be united
could agree upon it. Ve present it in the form in which the five governments
have severally adopted it-in the form the Imperial Government has endorsed it
-and in the form in which we believe all the legislatures of the provinces will
accept it. We ask the House to pass it in the exact form in which we have pre-
sented it, for we know not how alterations may affect its safety in other places,
and the process of alteration once commenced in four different legislatures-
who can tell where that would end? Every member of this louse is free as the
air to criticise it if lie so wills, and amend it if he is able-but we warn him of the
danger of amendment, and throw on him all the responsibility of the consequences.
We feel confident of carrying this scheme as it stands-but we cannot tell what
we can do if it be amended. Let not honourable gentlemen approach this measure
as a sharp critic deals with an abstract question, striving to point out blemishes
and display his ingenuity; but let us approach it as men liaving but one con-
sideration before us-the establishment of the future peace and prosperity of
our country. Let us look at it in the liglit of a few months back-in the light
of the evils and injustice to which it applies a remedy-in the light of the years of
discord and strife we have spent in seeking for that remedy-in the light with
which the people of Canada would regard this measure were it to be lost, and all
the evils of past years to be brought back upon us again. Lethonourable gentlemen
look at the question in this view-and what one of them will take the respon-
sibility of casting his vote against the measure?, Sir, the future destiny of these
great provinces may be affected by the decision we are about to give to an extent
which at this moment we may be unable to estimate-but assuredly the welfare
for many years of four millions of people hangs on our decision. Shall we then
rise equal to the occasion?-shall we approacli this discussion without partisan-
ship, and free from every personal feeling but the earnest resolution to discharge
conscientiously the duty which an over-ruling providence has placed upon us?
Sir, it may be that some among us will live to see the day when, as the result of
this measure, a great and powerful people may have grown up in these lands-
when the boundless forests all around us shall have given way to smiling fieids
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and thriving towns-and when one united Governnent, under the British flag,
shall extend from shore to shore:-but who would desire to see that day if he
could not recall with satisfaction the part he took in this discussion? Mr. Speaker
I have done. I leave the subject to the conscientious judgment of the House, in
the confident expectation and belief that the decision it will render will be worthy
of the Parliament of Canada.

Thursday, February 16, 1865.
Hon. Mr. Dorion,' in resuming the adjourned debate on Confederation, said-

I should have desired to make my remarks to the House in French, but con-
sidering the large number of honourable members who are not familiar with that
language, I think it my duty to speak at the present time in English. In rising
on this occasion to address the flouse on the important question submitted to us,
I must say I do so with an unusual degree of embarrassment, not only on account
of the importance of the subject of our deliberations, but also because I have to
differ from many of those with whom I have been in the habit of acting ever since
I first entered into political life. Yet, Mr. Speaker, when I consider the questions
raised by the resolutions submitted by the Government, I find that whether they
be purely political ones, such as the proposal to restrict the influence and control
of the people over the Legislature of the country by substituting a Chamber
nominated by the Crown for an Elective Legislative Council, or whether they are
purely commercial in their character, such as that regarding the Intercolonial
Railway, or the larger question of Confederation itself, I still hold the saine views
that I held, in common with others who have now changed their opinions, when
the subjects were first mooted. And as I have not heard, since the first opening
of this debate, any reason for substituting a nominated for an elective Upper
Chamber that was not fullyargued out in 1856, when, byanovervhelming majority
of this House, it was decided that the elective principle should prevail-as I have
not heard any reason why we should pledge our credit and resources to the con-
struction of the Intercolonial llailway, even previous to any estimate of its cost
being made, that was not urged in 1862 when the question was before the country
-nor any reason for intercolonial union that was not raised in 1858, when the
present Hon. Finance Minister pressed the question on the attention of the
Imperial authorities-I do not see on what ground these several subjects which
were then so unpopular, and those views which were then alinost universally
repudiated, should now be more favourably considered by the people of this
country-1 fail to perceive why those once unpalatable measures, now coupled
with additions to the burdens of the people, should have grown into publie favor.
I cannot understand why I or any members of this House should change our
views merely because certain other members have, when we do not conscientiously
think such change would be for the benefit of the country. I say, sir, that I am
quite entitled to maintain the same views now that I have always entertained.
This scheme, sir, is submitted to us on two grounds; first, the necessity for
meeting the constitutional difficulties which have arisen between Upper and
Lower Canada owing to the growing demands on the part of Upper Canada for
representation by population; and, secondly, the necessity for providing more
ellicient means for the defence of the country than now exist. These are the only
two grounds we have heard stated for the propositions now submitted to us; and,
sir, I shall apply myself to explain my views on these two subjects, and also upon
the scheme generally. Vhen on the first question, I trust I shall be permitted to
go a little into the history of the agitation of representation by population, for I
owe i, to myself, to my constituents and the country. My name has been used
in various ways. It lias sometimes been said that I was entirely favourable to
represchtation by population-at other times that I was entirely favourable to the
Confederation of the provinces, and I will now endeavour, once more, to state as
clearly as possible what my real views have been and still are. The first time re-
presentation by population was mooted in this House, on behalf of Upper Canada,
was, I believe, in the Session of 1852, when the Conservative party took it up, and
the Hon. Sir Allan Macnab moved resolutions in favor of the principle. We then
found the conservatives arrayed in support of this constitutional change. It had
been mooted before on behalf of Lower Canada, but the Upper Canadians had
all opposed it. I think two votes were taken in 1852, and on one of these occasions
the Hon. Attorney General West (Hon. J. A. Macdonald) voted for it; it came up

1 A. A. Dorion, member for Hochelaga.
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incidentally. In 1854, the Macnab-Morin coalition took place, and we heard no
more of representation by population from that quarter-that is, as mooted
by the Conservative party, who from that moment uniformly opposed it on
every occasion. It was, however, taken up by the present Hon. President of the
Council, the member for South Oxford, and with the energy and vigour he brings
to bear on every question he takes in hand, he caused such an agitation in its
behalf as almost threatened a revolution. As the agitation in the country in-
creased, so did the vote for it in this House increase, and on several occasions I
expressed my views upon the subject. I never shirked the question-I never
hesitated to say that something ought to be done to meet the just claims of Upper
Canada, and that representation based on population was in the abstract a just
and correct principle. I held, at the same time, there were reasons why Lower
Canada could not grant it; I entreated Lower Canadian representatives to show
themselves disposed to meet the views of Upper Canada by making, at any rate,
a counter proposition; and in 1856, when Parliament was sitting in Toronto, 1,
for the first time, suggested that one means of getting over the difficulty would
be to substitute for the present Legislative union a Confederation of the two
Canadas, by means of which ail local questions could be consigned to the delibera-
tion of local legislatures, with a central government having control of commercial
and other questions of common or general interest. I stated, that, considering
the different religious faith, the different language, the different laws that pre-
vailed in the two sections of the country, this was the best way to meet the
(ifficulty; to leave to a general government questions of trade, currency, banking,
public works of a general character, etc., and to commit to the decision of local
legislatures ail matters of a local bearing. At the same time I stated that, if these
views should not prevail, I would certainly go for representation by population,
and such checks and guarantees as would secure the interests of each section of
the country, and preserve to Lower Canada its cherished institutions. This
speech, sir, has been twisted in ail sorts of ways. I have heard it quoted to prove
that I was in favour of representation by population, pure and simple; that I was
in favour of a Confederation of the provinces and for several other purposes, just
as it suited the occasion or the purpose of those who quoted it. The first time the
matter was put to a practical test was in 1858. On the resignation of the Mac-
donald-Carlier Administration, the Brown-Dorion Government was formed, and
one of the agreements made between its members was that the constitutional
question should be taken up and settled, either by a Confederation of the two
provinces or by representation according to population, with such checks and
guarantees as would secure the religious faith, the laws, the language, and the
peculiar institutions of each section of the country from encroachments on the
part of the other. The subject came up again in the latter part of 1850 1 when the
Toronto Convention took place. I should, however, first say that, when the
Brown-Dorion Administration was formed, the Hon. the President of the Council
urged very strongly that representation by population should be taken up as the
method by which to settle the constitutional question; while, on the contrary,
I saw the difficulty of so taking it up, even with such checks and guarantees as
were spoken of, and made the counter-proposition that a Confederation of the
two provinces should be formed. Of course as our Administration was so short-
lived, the subject was not discussed in ail its bearings; but if we could have come
to an agreement on one or the other mode, that one would have been submitted
as the solution for the evils complained of-it being however distinctly under-
stood that I would not attempt to carry any such measure through without
obtaining for it a majority from Lower Canada. I would never have tried to
make any change in the Constitution without ascertaining that the people in my
own section of the province were in favour of such a change. To return to the
Toronto Convention. I was invited to attend it, but though I was unable to do
so, certain communications took place, and a meeting of the liberal members of
Lite House from Lower Canada was held, and a document issued, signed by the
present Minister of Agriculture (Hon. Mr. McGee 2), Hon. Mr. Dessaulles, Hon.
Mr. Drumnond, and myself. The document was given to the public for the
purpose of setting forth the views which we held as to the settlement of the
diffliculty. Pretended extracts have been given from that document, as from my
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speech, to attempt to prove all sorts of things as being my views, but I can show
inost clearly that the proposition made in it was just that which had been made
in 1858, viz., the Confederation of the two provinces, with some joint authority
for both. Both at that time and at the time of the formation of the Brown-Dorion
Administration, various suggestions were made as to the carrying out of the plan
of confederating the two Canadas. Some thought that two entirely distinct
legislatures should be forned; one local for Lower Canada, another local for
Upper Canada, with a general legislature acting for both. Others suggested the
idea that the same legislature might fulfil all purposes; that the same body might
meet and deliberate on questions of cornmon interest, and that the members for
each section might then separate and discuss all matters of a sectional character.
Others, again, said the same result might be obtained by having but one legisla-
ture, and insisting that no laws affecting either section of the province should be
carried, unless with the support of a majority from the section affected by them.
These thirce plans were suggested-the first to have two entirely distinct legisla-
tive bodies, one for general purposes, others for local ones; the second, to have
one legislature, of which the parts should have the right to act separately for
local objects, after general business had been disposed of; the third, to have but
one body, but to resolve that no legislative act of a local nature should pass
without the consent of a majority of the representatives from that locality. The
document to which I have just referred, issued in October, 1859, contained this
language on the subject:-

Your Cormillee are impressed with the conviction thai whether we consider the
preseni needs or the probable future condition of lthe country, the true, the stalesman-
like solulion is Io be sought in the substitution of a purely federative for the preseni
legislative union; ithe former, il is believed, would enable us Io escape all the evils, and
Io relain all the advantages, appertaining Io the existing union.

The proposition Io federalize the Canadian union is not new. On the contrary, il
has been frequently mooled in Parliament and the press during the last few years. Il
was no doubt suggested by the example of the neighbouring States where the admirable
adaptation of the federal system Io the government of an extensive lerritory, inhabiled
by people of divers origins, creeds, laws and customs, has been amply demonstraled;
but shape and consistency were first imparled 1o il in 1856, when il was formally
submilled to Parliameni by the Lower Canada Opposition, as offering, in their judg-
ment, the true corrective of the abuses generated under the present syslen.

The document further went on to say:-
The powers delegaled bo the General or Federal Government oughl 1o be those only

which are essential for the ends of the Confederation and consequently we ought to
reserve for lthe subdivisions as ample powers as possible. Custons, finance, laws
regulating the currency, patent rights, Croin lands and those public tvorks which are
of common interest for all parts of the province, ought Io be the principal, if not the
only subject subntilled Io the control of the Federal Government, while all thai belongs
to mallers of a purely local character, such as educalion, the administration of justice,
the nililia, the laws relating 1o property, police, etc., ought 1o be referred Io the local
governments, wihose powers ought generally lo extend to all subjecîs which would not
be given to the General Governmnent. The syslem ithus proposed would in no way
diminish the importance of the colony nor im pair ils credit-

Hon. Ally. Gen. Macdonald-From what document is my hon. friend reading?
Hon. Mr. Dorion-I am translating from the document published by the Lower

Canada liberals in 1859. It continues:-
The proposed syslen would in no way diminish the importance of the colony, or

impair the credit, while il presents the advantage of being susceptible, wilhoul any dis-
lurbance of the federal economy, of such territorial extention as circumstances may
hereafier render desirable.

Well, Sir, I have not a word of all this to take back. I still hold to the sane
views, the same opinions. I still think that a Federal union of Canada might here-
after extend so as to embrace other territories either west or east; that such a
system is well adapted to admit of territorial expansion without any disturbance
of the federal economy, but I cannot understand how this plain sentence should
be considered by the Hon. President of the Council, or by other hon. members
who have spoken in the other House, as any indication that I have ever been in
favour of Confederation with the other British Provinces. There is nothing I have
ever said or written that can be construed to mean that I was ever in favour of
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such a proposition. On the contrary, whenever the question came up I set my
face against it. I asserted that such a confederation could only bring trouble and
embarrassment, that there was no social, no commercial connection between the
provinces proposed to be united-nothing to justify their union at the present
juncture. Of course I do notsay that I sha llbe opposed to their Confederation for
alltime to come. Population may extend over the wilderness that now lies between
hie Maritime Provinces and ourselves, and commercial intercourse inay increase
sutiliciently to render Confederation desirable. My speeches have been paraded of
late in all the ministerial papers-misconstrued, mistranslated, falsified in every
way-for the purpose of making the public believe that in former times I held
dilTerent views from those I now do. A French paper has said that I called with
aill my heart for Confederation of the provinces-(que j'appelais de tous mes vœux
la confédération des provinces). But I say here, as I said in 1856, and as I said in
1861 also, that I am opposed to this Confederation now. In the Mirror of Parlia-
ment which contains a report, though a very bad one, of my speech in 1861, I find
tliat I said on that occasion:-

The lime may come when il tvill be necessary to have a Confederation of all the
provinces; . .. but the present lime is not for such a scheme. This is the speech which
lias been held to signify that I was anxious for Confederation, that I should like
nothing better. Why? I distinctly said that though the time might come when
iL would be necessary, it was not desirable under existing circumstances. InI 1862,
I was not in Parliament, the Cartier-Macdonald Administration was dismissed,
and my hon. friend, the member for Cornwall (H-on. John S. Macdonald), was
called upon to form a new one. He applied to Mr. Sicotte to form the Lower
Canada section while he himself undertook the formation of the Upper Canada
portion. The question of representation by population then necessarily came up
for settlement-this time at the hands of the Liberal party who had voted for it
year after year-and when I came down to Quebec, summoned by telegraph, I
found the arrangements made, the policy of the new government was settled,
representation by population was excluded. The Liberal partyfrom Upper Canada,
sir, to my surprise, had decided that it was not to be taken up-that they were
goingintoofficejustas theConservative partyhad donc before on a similaroccasion
in 1854; they decided that they would sustain an Administration which made it
a closed question, and whose members all pledged themselves to vote against it.

Mr. Rankin '-No, no.
Hon. Mr. Dorion-If not, I was certainly misinformed. I certainly understood

thiat the Administration was formed on the understanding that every member of
it should vote against the question of representation by population whenever it
came up, and that the Upper Canada party would support the Administration so
formed. At any rate the Upper Canada Liberal party supported, for eleven
ionths, a government pledged to exclude representation by population from
the category of open questions, and agreed to lay that question aside.

Mr. McKenzie (Lambton)-No, no.
Hon. Mr. Dorion-I hear an honourable gentleman say it was not so, that he

did not agree to lay aside representation by population then, but if he did not
then has lie not done so since? He declared at a publie meeting the other day
that representation by population was no cure for the evils afllicting Upper
Canada. The members from Upper Canada who had joined the Macdonald-Sicotte
Governrment hîad certainly abandoned representation by population, by entering
into an Administration which bound every one of them to vote against it, The
IHon. Provincial Secretary had stated publicly in Ottawa, in January, 1864, that
it had been abondoned by the Liberal party at the Toronto Convention in 1859;
and although he had at the time been soundly abused for this by the Globe and
by those of his party who look to the Globe as their political gospel, lie had now
the satisfaction of seeing the hon. member for Lambton, and some others who
formerly held very strong views on this question, acknowledge, as they had done
at a publie meeting held at Toronto about three weeks ago, that they also con-
sidered representation by population as applied to Canada no remedy for the
Upper Province, and that it was not a measure the liberals ought to insist upon,
and that it had been abandoned. Yes, the question was in effect abandoned when
in November, 1859, six hundred delegates from all parts of Upper Canada attended
the Reform Convention at Toronto and agreed to advocate a Confederation of
the two Canadas, by giving to each province a local legislature, with sorne joint

I Arthur Rankin, Member for Essex.
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autlority, to carry on the general business common to both. The hon. member
on my left was present on the occasion-

IIon. Mr. IIollon L~-Yes, I was.
Ilon. Mr. Dorion-And the hon. member bas told me that lie never saw a more

respectable, a more educated, or more intelligent assemblage brouglit together in
such numbers to discuss publie questions. But that scheme did not attract much
attention out of the Convention. It Look no hold on the popular mind. Shortly
before that, in 1858, the present Hon. Finance Minister, who then sat on the
cross-benches, made a speech of two or thrce hours' duration, in which, with all
tihat force and ability for which he is distinguished, he expounded and advocated
the Confederation of the whole of the British North American Provinces. He was
then assisted in its advocacy ly the present lon. Minister of Agriculture; and,
subsequently, on becoming a member of the Carlier-Macdonald Administration,
lie went to England and drew the attention of the Imperial authorities to the
scheme of Confederation of all those provinces. The Hon. Finance Minister
received an answer not very encouraging; and that which he received from this
country was still less encouraging. There was not even an answer to his speech,
able though it certainly was-

lion. Mr. Hollon-He never ventured to propose any resolution to Parliament.
lon. Mr. Dorion-Though the Administration was formed with the under-

standing of effecting the Confederation of all the provinces, and it was the main
plank of their platform, they never dared to submit the question to Parliament
at all. Subsequently, in 1861, the hon. member for South Oxford brought for-
ward a motion based on the resolution at the Toronto Convention. I spoke and
voted for it. It was in perfect accord with a notice I had given in 1856, and which
was read here by the Hon. President of [he Council a few nights ago, and with my
often-repeated declarations that I was willing to adopt some measure calculated
to remove existing difliculties without doing injustice to either section; but while
I was willing to do justice to Upper Canada, I always declared that I would not
do so by sacrificing the interests of Lower Canada, or placing her in the position of
having to beg for justice at the hands of the sister province. I always stated that
the difference existing in the religious faith of the people of the two sections, in
thcir language, in their laws, in their prejudices even-for there are prejudices
which were respectable and ought to be respected-would prevent any member
from Lower Canada, representing a French constituency, from voting for re-
presentation by population, pure and simple, and thereby placing the people of
Lower Canada in the position of laving to trust for the protection of their rights
to the people of Upper Canada, who would thereby have the majority in the
Legislature. There is at this moment a movement on the part of the British
Protestants in Lower Canada to have some protection and guarantee for their
educational establishments in this province put into the scheme of Confederation,
should it be adopted; and far from finding fault with them, I respect them the
more for their energy in seeking protection for their separate interests. I know
that majorities are naturally aggressive and how the possession of power en-
genders despotism, and I can understand how a majority, animated this moment
by the best feelings, might in six or nine months be willing to abuse its power
and trample on the rights of the minority, while acting in good faith, and on what
it considered to be its right. We know also the ill feelings that might be en-
gendered by such a course. I think it but just that the Protestant minority
should be protected in its rights in everything that was dear to it as a distinct
nationality, and should not lie at the discretion of the majority in this respect,
and for this reason I am ready to extend to my Protestant fellow citizens in
Lower Canada of British origin, the fullest justice in ail things, and I wish to see
their interests as a minority guaranteed and protected in every scheme which may
be adopted. With these views on the question of representation, I pronounced
in favour of a Confederation of the two provinces of Upper and Lower Canada, as
the best means of protecting the varied interests of the two sections. But the
Confederation I advocated was a real confederation, giving the largest powers to
the local governments, and merely a delegated authority to the General Govern-
ment-in that respect differing in loto from the one now proposed which gives all
the powers to the Central Government, and reserves for the local governments the
smallest possible amount of freedom of action. There is nothing besides in what
I have ever written or said that can be interpreted as favouring a Confederation of

1Hon. Luther H. Holton, Member for Chateauguay.
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all the provinces. This I always opposed. There is no breacli of confidence in my
saying that in the conversations I had with the Hon. President of the Council,
previous to his accepting office, since he has referred to them himself in a speech
'which he made when reëlected at South Oxford, I positively declined to support
any proposition for the Confederation of all the provinces. Very true, sir, I did
not refuse to vote for it in committee. I did not vote at all-I was not present
when the vote was taken, but I did not conceal my opposition to it. In that speech
the ion. President of the Council also said:-

Before lhe negotiations were gone through tuith, I tvarned the Hon. Messrs. Rollon
and Dorion Io take action, but they refused me. i felt all the pain of a refusal, but they
lefi me no resource. When the question was asked me by the Government, i said I
tvanted six members-four from Upper and two from Lower Canada. When asked
hoo nany supporters I could bring from Lower Canada, 1 replied that since Hon.
Mr. Dorion did not act, I could bring no supporters.

So, sir, I have the best evidence possible to repudiate the accusation that I
was in favour of Confederation of all the provinces in the fact that, before there
w.as any question at all as to who should go into the Government, I stated-and
that in the hearing of several honourable members now present-that I would have
nothing to do with it because I did not conceive it would be for the interest of the
country to have such a Confederation, at all events at the present time. Now, sir,
I think I have shown that I neither favored representation by population pure
and simple, nor a Confederation of the provinces; and when honourable gentlemen
state that the necessity of settling the question of representation is the origin of
this Federation scheme, they labour under a grave misapprehension. There is
nothing further from the fact. The representation question was almost altogether
abandoned-was played out; there was no agitation about it, and certainly less
then there had been for the last ten years. The honourable member for South
Oxford, after advocating the views of the Toronto Convention, still persisted in
advocating representation by population, but so changed was the feeling that he
could hardly get a debate on the motion he made last session for a committee
to consider the constitutional difficulties. There was then another cause for this
Confederation scherne of which representation by population was made the
pretext. It is not so well known, but far more powerful. In the year 1861, Mr.
lalkin was sent from England by the Grand Trunk Railway Company. He

came with the distinct view of making a large claim on the country for aid, but
in the then temper of the people, he soon found that he could not expect to obtain
that. Thinking that if he only could put some new scheme afloat which would
give a decent pretext to a well disposed Government, he would quietly get the
assistance required, he immediately started for the Lower Provinces, and came
back after inducing people there to resuscitate the question of the Intercolonial
Railway. Parties were readily found to advocate it, if Canada would only pay the
piper. A meeting of delegates took place, resolutions were adopted, and an
application was made to the Imperial Government for a large contribution to its
costs, in the shape of an indemnity for carrying the troops over the road. Mr.
Walkin and Hon. Mr. Vankoughnet, who was then a member of the Government,
went to England about this scheme, but the Imperial authorities were unwilling
to grant the required assistance, and rejected their propositions. Mr. Walkin,
although baffled in his expectations, did not give up his project. He returned
again to Canada, and by dint of perseverence, induced my honourable friend on
my right (Hon. J. S. Macdonald) and other honourable members of bis Cabinet
to enter into his views. As to the advantages of the Intercolonial Railway, I have
not the slightest idea that my hon. friend had any suspicion whatsoever of the
motives which animated these Grand Trunk officials, and that their object was
to have another haul at the public purse for the Grand Trunk-but this was the
origin of the revival of the scheme for constructing the Intercolonial Railway.

lon. J. S. Macdonald-We found the project then left to us as a legacy by the
Cartier-Macdonald Administration.

lon. Mr. Dorion-So it was. The Macdonald-Sicolte Government found the
matter so far advanced that an arrangement had been made for a meeting of
delegates of the several provinces to consider again this railway scheme, the other
project having failed. At this meeting of delegates, which took place in September,
1862, a new scheme for building the Intercolonial was adopted, by which Canada
was to pay five-twelfths and the Lower Provinces seven-twelfths. So unpopular
was this arrangement that when its terms were made known, if a vote of the
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people had been Laken upon it, not ten out of every hundred, from Sandwich to
Gaspé, would have declared in its favour, although Canada was only to pay five-
twelfths of its cost. This project having failed, some other scheme had to be
concocted for bringing aid and relief to the unfortunate Grand Trunk-and the
Confederation of all the British North American Provinces naturally suggested
itself to the Grand Trunk officials as the surest means of bringing with it the
construction of the Intercolonial Railway. Such was the origin of this Confedera-
tion scheme. 'he Grand Trunk people are at the bottom of it; and I find that at
the last meeting of the Grand Trunk Railway Company, Mr. Walkin did in
advance congratulate the shareholders and bondholders on the bright prospects
opening before them, by the enhanced value which will be given to their shares
and bonds, by the adoption of the Confederation scieme and the construction of
the Intercolonial as part of the scheme. I repeat, sir, that representation by
population lad very little to do with bringing about this measure. The Taché-
Macdonald Government were defeated because the House condemned them for
taking without authority $100,000 out of the public chest for the Grand Trunk
flailway, at a time when therehad notbeen a party vote on representation by popu-
lation for one or two sessions. Those who had been the loudest in their advocacy
of it, had let it drop. I was tracked through Lower Canada as being willing to sell
Lower Canada, grant representation by population, and destroy Lower Canadian
institutions. I thank God, sir, i never insulted Upper Canada, like some of those
who reviled nie. I never compared the people of Upper Canada to so many cod-
lish. I showed on the contrary that I was always willing to meet the just claims
of Upper Canada. Well, without any demand whatever for the agitation of this
question, the moment the Government was defeated and there was a necessity
for resigning or going before the people, these gentlemen opposite prepared to
embrace their greatest opponents and said to therrselves, "We will make every-
thing smooth, we will forget past difficulties, provided we can but keep our seats."

lion. Ally. Gen. Macdonald-(Ironically)--lear, hear.
lion. Mr. Dorion-I hear a voice, sir, which is wel known in this Bouse, the

voice of the Attorney General West, saying "hear, hear." But what was the
course of that hon. gentleman last year, when the lion. member for South Oxford
lad a committee appointed to whom was referred the despatch written by his
three colleagues, the Minister of Finance, the Attorney General East and the
lion. Mr. Ross, who is now no longer a minister. 1-le voted against the appoint-
ment of the conmittee, and, after it was named, as a member of it, he voted
against the principle of Confederation.

lion. Ally. Gen. Macdonald-Hear, hear.
lion. Mr. Dorion-The last vote taken in that committec was about the middle

of June, the very day of the crisis, and the hon. gentleman voted against the
principle of Confederation of all the provinces, in accordance with the opinions
lie again and again expressed in this House, as being opposed to all Confederation
whatever. When I state tlat these gentlemen only found oui that Confederation
was a panacea for all evils, a remedy for all ills, wlen their seats as ministers
were in danger, I corne to this conclusion quite legitimately, from facts which
are well known to this House. But, sir, it would probably be of very little moment
whether Iwas formerly in favour of Confederation or againstit, orwhether the Hon.
Attorney GeneralWestwas infavourof Confederation oropposed toit,if thescheme
proposed to us were an equitable one, or one calculated to meet the wishes of the
people of this country; but, as I said a minute ago, the scheme was not called for
by any considerable proportion of the population. It is not laid before the Bouse
as one which was demanded by any number of the people; it is not brought down
in response to any call from the people; it is a device of men who are in difficulties,
for the purpose of getting out of them. The members of the Taché-Macdonald
Government could not appeal to the country after their defeat upon the question,
whether they were justified in taking $100,000 out of the public chest, in addition
to the millions they liad previously taken, without the consent of Parliament; so,
having either to give up their seats or evade that particular issue, they abandoned
all their previous opinions, and joined the hon. member for South Oxford in
carrying out this Confederation scheme. I come now. to another point, viz., is the
scheme presented to us the same one that was promised to us by the Administra-
tion when it was formed. This, sir, might be but of slight importance if the manner
in which this proposed Constitution was framed lad not a most unfortunate
bearing on the scheme iLself; but it is a grave matter, since the scheme is so ob-
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jectionable, especially as are we gravely told that it cannot be amended in the
least, but that it is brought down as a compact made between the Government
of this country and delegates from the governments of Nova Scotia, New Bruns-
wick, Newfoundland,-and Prince Edward Island-as a treaty which cannot be
altered or amended in any particular. The plain meaning of this is, sir, that the
Lower Provinces have made out a Constitution for us and we are to adopt it.
This fact will appear the more clearly when it is considered, as was pointed out
much to my surprise, by the hon. member for Hastings (Mr. T. C. Wallbridge),
that in the Conference the vote was taken by provinces, putting Upper and Lower
Canada, with nearly 2,500,000 people, on no higher level than Prince Edward
Island, with its 80,000-on the same level with New Brunswick with its 250,000
-on the same level as Nova Scotia, with its 330,000.

Hon. Ally. Gen. Macdonald-That is entirely a mistake.
lIon. Mr. Dorion-It was admitted by the Honourable the President of the

Council the other evening.
lion. Ally. Gen. Macdonald-No, no.
Hon. Mr. Dorion-It was the champion of representation by population who

made the statement. He it was that went to Prince Edward Island and asked it
to frame a Constitution for this country. In order to shew, Mr. Speaker, that I
am not mistaken in what I state, that this scheme is not the one which it was
announced in the formation of this Administration was to be brought down-in
order to prove, indeed, that it was then determined not to bring down such a
measure,-I will cite a declaration made by members of the Government as to
the negotiations which took place at its formation. I will read from the Quebec
Morning Chronicle of June 23rd:

The lon. Ally. Gen. Macdonald, in explaining the negotiations, read the following
memorandum,

MEMORANDUM-CONFIDENTIAL.
The Government are prepared Io state thai immediately afier the prorogation, they

ivill address themselves, in the most earnest manner Io the negotiation for a Con-
federation of all the British North American Provinces.

Thal failing a successful issue to such negotiations, they are prepared Io pledge
themselves Io legislation during the next Session of Parliament for the purpose of
remedying the existing difficulties by introducing the Federal principle for Canada
alone, coupled with such provisions as will permit the Maritime Provinces and the
North Western Terriiory to be hereafier incorporaied into the Canadian system.

Thal for the purpose of carrying on the negotialions and seilling the details of the
promised legislation, a Royal Commission shall be issued, composed of ihrec members
of the Government and three members of the Opposition, of whom Mr. Brown shall
be one, and the Government pledge themselves Io give all the influence of the Ad-
ministration Io secure Io the said Commission the means of advancing the greal
object in view.

This was the first memorandum communicated to the member for South Oxford
but that hon. member did not accept of it. This memorandum proposed the
scheme which is now brought to the House, and I repeat, that scheme was not
accepted by the honourable member for South Oxford, but an understanding was
come to, which is to be found in the next memorandum, which was communi-
cated to the House in these terms:-

The Government are prepared 1o pledge themselves Io bring in a measure next ses-
sion for the purpose of removing existing difJiculties, by introducing the Federal prin-
ciple into Canada, coupled with such provisions as will permit the Maritime Provinces
and the North-West Territory Io be incorporaied into the same system of government.

And the Governmenl will seek, by sending representatives 1o the Lower Provinces
and Io England, Io secure the assent of those interests which are beyond the control of
our own legislation to such a measure as will enable all British North America 1o be
united under a General Legislature based upon the Federal system.

There is .a vast difference, Mr. Speaker, between these two propositions. The
first was that the Government would pledge themselves to seek a Confedera-
tion of the British American Provinces, and if they failed in that to Federate
the two Canadas, and this was rejected; the second, which was accepted by the
President of the Council, pledged the Government to bring in a measure for the
Confederation of the two Canadas, with provisions for the admission of the other
provinces when they thought proper to enter.
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lon. Ally. Gen. Macdonald-When they were ready.
Hon. Ally. Gen. Carlier-Everything is accomplished.
Hon. Mr. Dorion-But, sir, I may be asked, granting ail this, granting that the

scheme brought down is not the scherne promised to us, what difference ourbringing
in the provinces at once can make ? This I will endeavor to explain. When they
went into the Conference, honourable gentlemen opposite submitted to have the
votes taken by provinces. Well, they have now brought us in, as was natural under
the circumstances, the most conservative neasure ever laid before a Parliament.
The members of the Upper Hlouse are no longer to be elected, but nominated, and
nominated by whom? By a Tory or Conservative Government for Canada, by
a Conservative Government in Nova Scotia, by a Conservative Government in
Prince Edward Island, by a Conservative Government in Newfoundland, the only
Liberal Government concerned in the nomination being that which is controlled
by the Liberal party in New Brunswick, whose fate depends on the result of the
elections that are now going on in that province. Such a scheme would never have
been adopted if submitted to the liberal people of Upper Canada. When the
Government went into that Conference they were bound by the majority,
especially since they voted by provinces, and the 1,400,000 of Upper Canada
with the 1,100,000 of Lower Canada-together 2,500,000 people--were over-
ridden by 900,000 people of the Maritime Provinces. Were we not expressly told
that it was the Lower Provinces who would not hear of our having an elective
Legislative Council? If, instead of going into Conference with the people of the
Lower Provinces, our Government had done what they pledged themselves to do,
that is, to prepare a Constitution themselves, they would never have dared to
bring in such a proposition as this which is now imposed upon us by the Lower
Colonies-to have a Legislative Council, with a fixed number of members,
nominated by four Tory governments. Why, taking the average time each coun-
cillor will be in the Council to be fifteen to twenty years, it will take a century
before its complexion can be changed. For ail time to come, so far as this genera-
tion and the next are concerned, you will find the Legislative Council controlled
by the influence of the present Government. And is it to be believed that, as
promised in the document we are considering, such a Government as we have
"will Lake care of the Opposition, or consider their right to be represented in the
Council?" Sir, I thank the delegates for their kind solicitude for the Opposition,
but I do not believe Lhey will do anything of the kind. Have we not heard the
Honorable Attorney General West, a few nights ago, state, turning to his followers,
"If I were to advise the nomination, I should advise the selection of the best
men I could find-and of course of my own party?"

How long will the system work without producing a collision between the two
branches of the Legislature? Suppose the Lower House turns out to be chieily
Liberal, how long will it submit to the Upper louse, named by Conservative ad-
ministrations which have taken advantage of their temporary numerical strength
to bring about sucli a change as is now proposed? Remember, sir, that, after ail,
the power, the influence of the popular branch of the Legislature is paramount.
We have seen constitutions like that of England adopted in many countries, and
where there existed a nobility, such as in France in 1830, the second chamber was
selected from this nobility. In Belgium, where the Constitution is almost a fac-
simile of that of England, but where there are no aristocracy, they adopted the
elective principle for the Upper House, and no where in the world is there a fixed
number for it, unless it is also elective. It rnust be fresh in the memory of a great
many members of this flouse how long the House of Lords resisted the popular
demand for reform, and great difficulties were threatened. At last in 1832, the
agitation had become so great that the Government determined to nominate a
suflicient number of peers to secure the passage of the Reform Bill. The members
of the Hlouse had to choose between allowing the measure to become law, or sec
their influence destroyed by the addition of an indefinite number of members.
They preferred the first alternative, and thereby quieted an excitement, which if
not checked in time might have created a revolution in England. The influence
of the Crown was then exerted in accordance with the views of the people; but
here we are to have no such power existing to check the action of our Upper
Chamber, and no change can be made in its composition except as death might
slowly remove its members. I venture to prophesy, sir, that before a very short
time has elapsed a dead-lock mnay arise, and such an excitement created as has
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never yet been seen in this country. Now, if this Constitution had been framed
by the members of our Government, we could change some of its provisions-
this provision would most certainly be altered-there is not a man in the Liberal
ranks who dare vote for such à proposition as this, that could go before his con-
stituents and say, " I have taken away the influence and control of the people over
the Upper Chamber, and I have created an entirely independent body to be chosen
by the present governments of the several provinces." But no, the Constitution
is in the nature of a compact, a treaty, and cannot be changed. But sir, the com-
position of the Legislative Council becomes of more importance when we consider
that the governors of the local legislatures are to be appoirted by the General
Government, as well as the Legislative Council; their appointment is to be for
five years, and they are not to be removed without cause. I will venture upon an-
other prediction and say we shall find there will be no such thing as responsible
government attached to the local legislatures.

Mr. Dunkin 1-There cannot be.
lon. Mr. Dorion-There will be two, three, or four ministers chosen by the

lieutenant-governors and who will conduct the administration of the country, as
was formerly done in the times of Sir Francis Bond Head, Sir John Colborn, or
Sir James Craig. You will have governments, the chief executives of which will
be appointed and hold office at the will of the Governor. If that is not to be the
case, why do not honourable gentlemen lay their scheme before us? Is this House,
sir, going to vote a Constitution with the Upper House as proposed, without
knowing what sort of local legislatures we are to have to govern us? Suppose, after
we have adopted the main scheme, the Government come down with a plan for
settling the local legislatures upon which great differences of opinion will arise,
may it not happen then that the majority from Lower Canada will unite with a
minority from Upper Canada and impose upon that section a local Constitution
distasteful to a large majority of the people of Upper Canada. The whole scheme,
sir, is absurd from beginning to end. It is but natural that gentlemen with the
views of honourable gentlemen opposite want to keep as much power as possible in
the hands of the Government-that is the doctrine of the Conservative party every-
where-that is the line which distinguishes the tories from the whigs-the tories
always side with the Crown, and the liberals always want to give more power and
influence to the people. The instincts of honourable gentlemen opposite, whether
you take the Hon. Attorney General East or the Hon. Attorney General West,
lead them to this-they think the hands of the Crown should be strengthened and
the influence of the people, if possible, diminished-and this Constitution is a
specimen of their handiwork, with a Governor-General appointed by the Crown;
vith local governors also, appointed by the Crown; with legislative councils, in

the General Legislature, and in all the provinces, nominated by the Crown; we
shall have the most illiberal Constitution ever heard of in any country where
constitutional government prevails. The Speaker of the Legislative Council is
also to be appointed by the Crown, this is another step backwards, and a little
piece of patronage for the Government. We have heard in a speech lately de-
livered in Prince Edward Island or New Brunswick, I forget which, of the allure-
ments offered to the delegates while here in the shape of prospective appointments
as judges of the Court of Appeal, Speaker of the Legislative Council, and local
governors-as one of the reasons assigned for the great unanimity which prevailed
in the Conference.

Hon. Mr. Holton-They will divide all these nice things amongst them.
Hon. Mr. Dorion-I do not accuse honourable gentlemen of holding out these

inducements, I only mention the fact from a speech I have read on the subject.
Hon. Mr. Holton-It was a speech of one of the delegates.
Hon. Mr. Dorion-I now come to another point. It is said that this Confedera-

tion is necessary for the purpose of providing a better.mode of defence for this
country. There may be people who think that by adding two and two together
you make five. I am not of that opinion. I cannot see how by adding the 700,000
or 800,000 people, the inhabitants of the Lower Provinces, to the 2,500,000 in-
habitants of Canada, you can multiply them so as to make a much larger force
to defend the country than you have at present. Of course the connection with
the British Empire is the link of communication by which the whole force of the
Empire can be brought together for defence. But the position of this country
under the proposed scheme is very evident. You add to the frontier four or five

1 Christopher Dunkin, Member for Brome.
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hundred more miles than you now have, and an extent of country immeasurably
greater in proportion than the additional population you have gained; and if
there is an advantage at ail for the defence of the country, it will be on the part
of the Lower Provinces and not for us. And as we find that we are about to enter
into a very large expenditure for this purpose of defence-this having been for-
mally announced in a speech delivered by the President of the Council at Toronto
-and as Canada is to contribute to that expenditure to the extent of ten-twelfths
of the whole, the other provinces paying only two-twelfths, it follows that Canada
will pay ten-twelfths also of the cost of defence, which, to defend the largely
extended country we will have to defend, will be much larger than if we remained
alone. I find in the speech delivered by the President of the Council on that
occasion, the statement:-

1 cannol conclude withoul referring Io some olher Ihings which have received the
grave attention of lhe Conference. And the firsi point Io which I desire Io call allention
is the faci ihal the delegales have unanimously resolved Ihal the united provinces shall
be placed ai the earliesl moment in a thorough state of defence. The allacks which have
been made upon us have created the impression thal these provinces are in a weak and
feeble siate; if, Ihen, wev would do away tvilh this false impression and place ourselves
on a firn and secure fooling in the eyes of the ivorld, our course musI be Io put our
country in such a position of defence that ive may fearlessly look our enemies in the
face. Il is a pleasure Io me Io state, and 1 am sure il inusI be a pleasure Io all present
Io be inforned, thai the Conference al Quebec did not separae before entering inio a
pledge Io put the military and naval defences of the uniled Provinces in a most com-
plete and salisfaclory condition.

lon. Mr. Ilolton-Where is that resolution?
lon. Mr. Dorion-It appears then that our course is to put "the military and

naval defences" into "a most complete and satisfactory condition." Now I find
that, according to these resolutions, the General Government is to have control of
"the military and naval defences," but, of course, the cost of them is not stated.
This I contend, then, that if the military and naval defences of ail the provinces
are to be provided for by the General Government, and if you have to increase
the militia for this purpose, the Lower Provinces will pay only their proportion
of two-twelfths, and Canada, while obtaining no greater defensive than at present,
will have to pay five times as much as we are now paying. Why, sir, take a line
dividing New Brunswick from Maine and you find it separates on the one side
250,000, thinly scattered over a vast territory, from 750,000 on the other, compact
and powerful. Tiese 250,000 Canada will have to defend, and iL will have to
pledge its resources for the purpose of providing means of defence along that
extended line. And, if rumour be truc, the Intercolonial fRailway, this so-called
great defensive work, is not to pass along Major Robinson's line. The statement
lias been made-1 have seen it in newspapers usually well informed-that a new
route lias been found that will satisfy everybody or nobody at all; and while I am
on this point i must say that IL is most singular that we are calied upon to vote
these resolutions, and to pledge ourselves ta pay ten-twelfths of the cost of that
railway, without knowing whether there will be ten miles or one hundred miles of
it in Lower Canada, or whether it will cost $10,000,000 or $20,000,000.

lion. Mr. Holton-It will be nearer $40,000,000.
Hon. Mr. Dorion-In 1862, when the construction of this road was before the

country, what was the cry raised by honourable gentlemen opposite? Why, that
the M acdonald-Sicolle Government had pledged itself to build a railway at what-
ever cost it miglit come to; and those who were loudest in these denunciations,
were the very gentlemen who have now undertaken to build the road without
knowing or even enquiring what the cost of it will be. This, if I remember right,
was the purport of a speech made by the Hon. Attorney General West at Otter-
ville. I was satisfied, sir, at that time, to press my objections to the scheme and
retire from the Government; but my colleagues were denounced without stint
for laving undertaken to build the railway and pay seven-twelfths of its cost, and
now the House is asked by the very men who denounced them to pay ten-twelfths
of it, without even knowing whether the work is practicable or not. We have
heard for some time past that the engineer, Mr. Fleming, is prepared to make his
report. Why is it not forthcoming ?-why has it been kept back? The representa-
tives of the people in this House will show an utter disregard of their duty if they
do not insist upor. having that report, and full explanations respecting the under-
taking, as well as the scheme for the constitution of the local governments, before
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they vote upon the resolutions before the 1House. It is folly to suppose that this
Intercolonial Railway will in the least degree be conducive to the defence of the
country. Ne have expended a large sum of money-and none voted it more
cordially and heartily than myself-for the purpose of opening a military highway
from Gaspé to Rimouski; and that road, in case of hostilities with our neighbours,
would be found of far greater service for the transport of troops, cannon and all
kinds of munitions of war, than any railway following the same or a more southern
route possibly can bc. That road cannot be effectually destroyed; but a railway
lying in some places not more than fifteen or twenty miles from the frontier, will
be of no use whatever, because of the readiness with which it may be attacked and
seized. An enemy could destroy miles of it before it would bc possible to resist
hiirn, and in time of difmiculty it would be a mere trap for the troops passing along
it, unless we had almost an army to keep it open. Upon this question of defence, we
have heard so much during the past two or three years that I think it is time now
we should have some plain explanations about it. We heard the other day fron
the honourable member for Vest Montreal-and I am always glad to quote hirm,
lie is usually so correct-that in less than a year the American army, the army of
the Northern States, was increased from 9,000 to 800,000 men ready for service,
and that in less than four years they were able to put to sea a fleet which, in point
of numbers-I do not say in armament or value-was equal to the entire naval
force of England. Well, the honourable gentleman might have gone further and
shown that within a period of four years the Northern States have called irto the
field 2,300,000 men-as many armed men as we have men, women and children
in ,he two Canadas-and that we hear every day of more being raised and
equipped. It is stated that, in view of these facts, it is incumbent upon us to
place ourselves in a state of defence. Sir, I say it here candidly and honestly, that
we are bound to do everything we can to protect the country-but we are not
bound to ruin ourselves in anticipation of a supposed invasion which we could not
repel, even with the assistance of England. The battles of Canada cannot be fought,
on the frontier, but on the high seas and at the great cities on the Atlantic coast;
and ht will be nothing but folly for us to cripple ourselves by spending lifteen or
twenty millions a year to raise an army of 50,000 men for the purpose of resisting
an invasion of the country. The best thing that Canada can do is to keep quiet,
and to give no cause for war. Let the public opinion of this country compel the
press to cease the attacks it is every day making upon the Governrment and people
of the United States; and then if war does come between England and the
States-even if from no fault of ours-we will cast our lot with England and help
lier to fight the battle; but in the meantime it is no use whatever to raise or keep
up anything like a standing army.

Hon. Ally. Gen. Macdonald-Will my honorable friend let me ask him how we
can assist England in a war on the high seas unless we have a naval force?

lon. Mr. Dorion-The honourable member for Peterborough stated the other
day, and correctly I believe, that the place for our militia was behind the fortifica-
tions of our fortified places, where they would count for something and be of some
use. No doubt of this. Why, sir, it is absurd to speak of defending this country
with such a force as we could maintain when we have the recent example before
our eyes of a country in Europe possessing as large a defensive force, literally
wiped off the map by an invading army of some 75,000,or 80,000 men. The king-
dom of Denmark consists now of only two small islands-less by far, in extent,
than one of our large counties; and this dismemberment lias been forced upon it,
although it had a standing army of 30,000 men, and the feeling of the whole popu-
lationwas in favourof tie war. I do not use this argument for the purpose of show-
ing that something ought not to be donc respecting our militia. i am willing that
we should make sacrifices, if necessary for the purpose of organizing it thoroughly;
but I am decidedly opposed to a standing army, and do not believe we could raise
an army now that would be able to withstand the force that could be sent against
it. We have sent to the frontier 2,000 men, whose services for a year will cost us
a million and a half; and at the same rate of expenditure 50,000 men would cost
us over thirty millions of money. Now, if the whole defence of the country is to
rest upon us, 1 ask again what would such a force amount to? Now, sir, when I
look into the provisions of this scheme, I flnd another most objectionable one.
It is that which gives the General Government control over all the acts of the
local legislatures. What difficulties inay not arise under this systein. Now,
knowing that the General Government will be party in its character, may it not
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for party purposes reject laws passed by the local legisiatures and demanded by
a majority of the people of that locality? This power conferred upon the General
Government lias been compared to the veto power that exists in England in
respect to our legislation; but we know that the statesmen of England are not
actuated by the local feelings and prejudices, and do not partake of the local
jealousies, tait prevail in the colonies. The local governments have therefore
confidence in them, and respect for their decisions; and generally, when a law
adopted by a colonial legislature is sent to them, if it does not clash with the policy
of the Empire at large, it is not disallowed, and more especially of late has it been
the policy of the Imperial Governnent to do wliatever the colonies desire in this
respect, when their wishes are constitutionally expressed. The axiom on which
they seem to act is that the less they hear of the colonies the better. But low
different will be the result in this case, when the General Government exercises
the veto power over the acts of local legislatures. Do you not sec that it is quite
possible for a majority in a local government to be opposed to the General
Government; and in such a case the minority would call upon the General Govern-
ment to disallow the laws enacted by the majority? The men who shall compose
the General Government will be dependent for their support upon their political
friends in the local legislatures, and it may so happen that, in order to secure this
support, or in order to serve their own purposes or that, of their supporters, they
will veto laws which the majority of a local legislature find necessary and good.
We know how higli party feeling runs sometimes upon local matters even of
trivial importance, and we may flind parties so hotly opposed to each other in the
in.cal legislatures, that the whole power of the minority may be brouglt to bear
upon their friends who have a majority in the General Legislature, for the purpose
of preverting the passage of some law objectionable to them but desired by the
majority of Lheir own section. Wlat will be the result of suclh a state of things but
hitterness of fceling, strong political acrimony and dangerous agitation?

But, sir, respecting the defences of the country, I should have said at an earlier
stage of my remarks tliat this scheme proposes a union not only wit.h Nova
Scotia, New Brunswick, Prince Edward Island, and Newfoundland, but also withi
British Columbia and Vancouver's Island. Altlough I have not been able to get
the information from the Government-for they do not seei to be very ready to
give information-yet I understand that there are despatches to hand, stating
that resolutions have been adopted in the Legislature of Britislh Columbia asking
for admission into the Confederation at once. I must confess, Mr. Speaker, that
it looks like a burlesque to speak as a means of defence of a scheme of Confedera-
tion to unite the whole country extending from Newfoundland to Vancouver's
lsland, thousands of miles intervening without any communication, except
tlrougli the United States or around Cape Horn.

lon. Ally. Gen. Carlier-There is an Interoceanic Railway to be built.
Don. MIr. Dorion-Yes, I suppose that is another necessity of Confederation, to

which we may soon look forward. Some western extension of this Grand Trunk
schene for the benefit of Messrs. Watkin & Co., of the new 1-ludson's Bay Com-
pany. So far as Lower Canada is concerned, i need hardly stop to point out the
objections to the scheme. It is evident, from wlat lias transpired, that it is in-
tended eventually to form a legislative union of ail the provinces. The local
governments, in addition to the General Government, will be found so burden-
sonie, that a majority of the people will appeal to the Imperial Government for
the formation of a legislative union. I may well ask if there is any member from
Lower Canada, of French extraction, who is ready to vote for a legislative union.
What do I find in connection with the agitation of this scheme? The honourable
niember for Sherbrooke stated at the dinner to the delegates given at Toronto,
after endorsing everything that had been said by the Honourable President of the
Councii:-

We may hope thal, al no far distant day, we may become villing Io enter into a
LegislÎaive Union instead of a federal union, as now proposed. We would have all
have desired a legislative union, and Io see the power concentraled in the Central
Governmentl as il exists in England, spreadinU the aegis of ils protection over all the
insbitutiions of the land, but wîe found il was impossible 1o do thai ai first. We round
hal tere were difficulties in the vay ihich could noi be overcome.

flonourable nembers from Lower Canada are made aware that the delegates
ail desired a legislative union, but it could not be accomplished at once. This
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Confederation is the first necessary step towards it. The British Government
is ready to grant a Federal union at once, and when that is accomplished the
French element will be completely overwhelmed by the majority of British
representatives. What then would prevent the Federal Government fron passing
a set of resolutions in a similar way to those we arc called upon to pass, without
submitting them to the people, calling upon the Imperial Government to set
aside the Federal form of government and give a legislative union instead of it?
Perhaps the people of Upper Canada think a legislative union a most desirable
thing. I can tell those gentlemen that the people of Lower Canada are attached
to their institutions in a manner that defles any attempt to change thern in that
way. They will not change their religious institutions, their laws and their
language, for any consideration whatever. A million of inhabitants may seen
a small affair to the mind of a philosopher who sits down to write out a constitu-
tion. He may think it would be better that there should be but one religion, one
language and one system of laws, and he goes to work to frame institutions that
will bring ail to that desirable state; but I can tell honorable gentlemen that the
listory of every country goes to show that not even by the power of the sword
can such changes be accomplished. We have the history of the Greek race, having
at one time a population of six millions, dwindling down to seven hundred thou-
sand, and we find then even then, after several centuries of oppression, rising
up and asserting their rights. We have the same circumstance in the history of
Belgium, which was united to Holiand with a view to secure the assimilation
of the two countries, but fifteen years of trial had hardly elapsed when the whole
of the Belgian people and Government rose en niasse to protest against that
union, and to assert their separate nationality. Sir, it is not only from the history
of the past we may derive the lesson, but we have the circumstances of the present
generation toguide us. I an astonished tosee the honourablemember for Montreal
\West helping a scheme designed to end in a legislative union, the object of which
can only be to assimilate the whole people to the dominant population. In .hat
honourable gentleman's own country the systen has produced nothing but a dis-
satisfied and rebellious people. Is it desirable that in this country then we should
pass a measure calculated to give dissatisfaction to a million of people? You
inay ascertain what the cost of keeping down a million of dissatisfied people is
by the scenes that have been and are now transpiring on the other side of the line,
where a fifth of the people of the United States lias arisen and lias caused more
misery and misfortune to be heaped upon that country than could have been
wrought in centuries of peaceful compromising legislation. Sir, if a legislative
union of the British American Provinces is attempted, there will be such an
agitation in this portion of the province as was never witnessed before-you
will sec the whole people of Lower Canada clinging together to resist by ail legal
and constitutional means, such an attempt at wresting from them those institu-
tions that they now enjoy. They would go as a body to the Legislature, voting
as one man, and caring for nothing else but for the protection of their beloved
institutions and law, and making government aIl but imapossible. The ninety
Irish members in the British 1-ouse of Commons, composed as it is of nearly
seven hundred members, by voting together have caused their influence to be
felt, as in the grants to the Maynooth College and some other questions. IL would
be the saine way with the people of Lower Canada, and a more deplorable state
of things would be the inevitable result. The majority would be forced by the
minority to do things they would not, under the circumstances, think of doing.
This is a state so undesirable that, although 1 am strongly opposed to the proposed
Federal union, I am stil more strongly opposed to a legislative union. Those
who desire a legislative union may sec fron this what discordant elements they
would have to deal with in undertaking the task, and what misery they would
bring upon the country by such a step. I know there is an apprehension among
the British population in Lower Canada that, with evea the smail power that
the Local Government wilI possess, their rights will not be respected. How,
then, can it be expected that the French population can anticipate any more
favourable result from the General Government, when it is to possess such
enormous powers over the destinies of their section of the country ? Experience
shows that majorities are always aggressive, and it cannot well be otherwise in
this instance. IL therefore need not be wondered at that the people of Lower
Canada, of British origin, are ready to make use of every means to prevent their
being placed at the mercy of a preponderating population of a different origin.
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I agree with .hem in thinkirng that they ought to take nothing on trust in this
matter of entering upon a new state of political existence, and neither ought we
of French origin to do so, in relation to the General Government, however happy
our relations to each other may be at present. . . .

Tuesday, February 21, 1865.
hlon. Solicilor Generai Langevin1-.... The honourable member for Hochelaga

told us the other day that the plan of a Confederation was adopted and moved
by the present Administration for the mere purpose of stifling the cry of repre-
sentation by population. Well, and if it really were so, where does the honourable
memnber [ìnd the harm in it? Is it not most important that we should stop that
cry for repiresentation based on population, in our present condition? Rlepre-
sentation hy population would have left us Lower Canadians in an inferior
position relatively to that of Upper Canada-would have conferred on the latter
the privilege of legislating for us, not only in general, but in local matters. The
lonourable member for lochelaga ought to have been the last L. reproacli the
present Government witl lavinig, by this measure of Confederation, stopped the
cry for representation based on population. In 1854, the honourable memnber
adnitted, as lie himnself acknowledges, that representation based on population
was just in principle, and the consequence of that admission was fatal. The
consequence was that the honourable niember was compelled to keep in the same
track umtil the formation of the Brown-Dorion administration in 1858--an
Administration whici lad no very long existence.

. . . The question of representation based on population must be met; that
question nust be settled. To say that we will grant it is to wisli to place us in
a position of inferiority, and 1, for my part, will never consent to place my section
of the province in that position. Then there is anotber alternative that is pro-
posed-annexation to the United States. I do not believe there is a single mnember
in the I louse or out of the louse who would consent to the annexation of Canada
to tie United States. But it is a question which must be examined when dis-
cussing that of Confederation, because it is one of the alternatives offered to us,
and out of whicli we have to make a selection.

Wlat woud41 be the fate of the French-Canadians in the case of annexatioà
to the United States? Let, us profit by the examnple of t.he French race in the
United States, and enquire what lias been the fate of the French in Louisiana?
W lat ias becomie of them? Wliat lias become of their language, their customs,
their manners and their institutions? After the war, hardly a trace wili rernain
to show thtat the French race has passed that way. So far as religion is concernîed,
we might, not find oirselves so badly off; but we live in peace at the present day
and are perfectly comfortable; Catholics and Protestants have the same riglts
aind religions liberty, zand they live as peacefully together as if there was but one
religion in the land....

Monday, February 27, 1865.
Mr. Iinkin-. ... I arn bound torepeatat theoutset, thatno one can do justice

to a question like this, and start with the idea of at all ignoring details. lere is
a neasure proposed for our acceptance, ernbodied in seventy-two resolutions,
and whiclh resolutions afTirm a great, many more than seventy-two propositions,
connected with abnost every principle known to have reference to the theory
and practice of popular government. I say il, is a scheme which is as coniplex
and as vast as one can well imagine, and declamation about flrst principles can
be of no real use in its discussion-can avail only to mislead in reference to it.
We have to deal with no mere abstract question of a nationality, or of union or
disuiion, or of a Federal as opposed to a Legislative union. IL is idle to talk
v'aguely about the maintenance of British connection, or to go into magnificent
speculations about the probable results of independence, or blindly to urge this
scheme as a sure preventative of annexation to the United States. These cheap
and easy generalities are thoroughly uinreliable. The only question is, how is
this plan, in its entirety, going to work ? And this question is one which is not
easy to answer; it is one requiring much patience, and a close examination of
details. IL is the question which, if the liouse wili lend nie its attention, I will
endeavour to discuss to the extent of my ability. i rmay further take leave to

' Hon. If. L. Langevin, Member for Dorbester.
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say at starting, that I do not approach this question from any new point of view
whatever. Always I have been, and now I am, a unionist in the strictest and
largest sense of the term. I desire to perpetuate the union between Upper and
Lower Canada. I desire to sec developed, the largest union that can possibly
be developed (I care not by what name you call it) between all the colonies,
prrovinces, and dependencies of the British Crown. I desire to maintain that
intimate union which ouglit to subsist, but which unfortunately does not subsist
as it ought, between the Imperial Government and ail those dependencies. I am
a unionist, who especially does not desire to sec the provinces of Upper and Lower
Canada disunited. To my mind, this scheme does not at ail present itself as one
of union; and if honourable gentlemen opposite will admit the truth, they will
acknowledge that, practically, it amounts to a disunion between Upper and
Lower Canada. I confess that I am irreconcilably opposed to that portion of the
scheme. 1 repeat I do not care to see Upper and Lower Canada more dissevered
t han they are; on the contrary, I wish to sec them brought into closer union;
and far from regarding this scheme as cementing more closely the connection
of these provinces with the Britisli Empire, I look upon it as tending rather
towards a not distant disunion of these provinces from the British Empire.

If I could be astonished at anything in poiitics, Mr. Speaker, I should be
astonished at the attempt which has been made by sone honourable gentlemen
on the Treasury benches to represent the state of the publiic feeling on this subject
as not having that mere sudden, sensational, unreliable character which I have
ascribed to it. Long forgotten expressions of individual opinion; clauses said to
have formed part of bills not to be found, and not known to have been even
drawn; motions threatened but never made, the snall party fencing of past
times, from before the days of the Canada Trade Act downwards, have been
pressed into service to meet the exigencies of a liard case. Weli, I shal! not
follow out that line of argument; it is not worth while. We all know that, fronm
the time of the union of Canada, at ail events until very lately indeed, nothing
like serious discussion of the propriety or impropriety of a Federal union, or of
any union at al], of the aggregate of these British American Provinces, lias ever
so little occupied the public mind.

It can hardly be denied, Mr. Speaker, that there is a good deal of practical
objection to the plan of shifting representation districts, which is what this
system adopts, and what the system of the United States adopted. Every t'a
years the representation from each province in the House of Comnions is to be
changed or readjusted by a rule which, for ail practical purposes, is essentially
the same as that of the United States. Of course we have not the little addition
of the allowance for the three-fifths of the slave population which ,hey have;
but decennially we are to take the population of the several provinces, and by
a rule in aIl essentials common to the two systems, we are to declare how many
representation districts are to be allowed to each province. Now, the result of
that system must be that we can have no lasting constituencies for the future
l ouse of Commons. These representation districts cannot bc kept to correspond

wit-h our municipal, business or registration districts, or with our districts for
representation in our provincial legislatures. We are to have a set of special,
shifting districts for the mere purpose of electing our Federal House of Commons.
I mwust say that this principle is not, from a British point of view, a sound one.
What we ought to do is, to try to establish in this country of ours a set of repre-
sentation districts as permanent and as closely coinciding with our territorial
divisions existing for other purposes, as circumstances will allow us to have then;
sub-dividing or otherwise altering them, or erecting new ones, only as occasion
may be found to require.

Hon. Ally. Gen. Carlier-We will do that for the local parliaments.
Mr. Dunkin-Perhaps so, and perhaps not. That distinction, however, is just

what I complain of. We are to change our districts for purposes of representation
in the local parliaments, if we like, but not unless we like. These subdivisions
of our provinces may thus, in the main, be permanent. But for representation
in the Federal Parliament we are, at each of these decennial periods, to have
a general readjustment of the whole country, se as te divide each province anew
into its due number of aliquot parts. Titis is an innovation on our usages, greatly
for the worse. It goes to destroy that character of reality, convenience and
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stability which-if our systen, as a whole, is to have such character-had need
be maintained to the utmost extent practicable, in respect of our constituencies
and of our minor territorial delimitations generally. This changing every ten
years brings together electors who have not been in the habit of acting with each
ol.her. In England they do nothing of this sort; thcy do not change their lirrits
lightly. The several bodies of men who send representatives to the Imperial
lIlouse of Commons have the habit of so coming together, as bodies not likely
to be broken up. We ought to keep this as an element of our Constitution, but
it is carefully eliminated from it.

For all legislative purposes, we must look to have all our territorial divisions
open Io frequent, one might say perpetual, reconstruction; and this subject
perpetually to the disturbing influences of the party warfare of the hour. The
exigencies of that warfare, we may be sure, will tell; and whatever the party
in the ascendant, whether in the country at large or locally, will find means in
this part of our machinery for advancing its ends-neans not quite of the sort
to commend themselves to one's approval.

In the United States, as is admitted, the Senate does a certain part of what we
unîdertake here to do by means of a Cabinet. The Federal check so exercised
by the Senate renders unnecessary, for any Federal purposes, the existence of
a Cabinet.. Indeed, they d1o not want a Cabinet for any purIpose at aill. It is not
of their systeni. But here, with our chief magistrate not elected, we must have
one. And yet, how are we to make it work, engrafted on a syst.em which, in
its essentials, is after all more American than British? This is what I have now
come to. I have to ask honourable gentlemen opposite how they are going to
orgnize their Cabinet, for these provinces, according to this so-called Federal
scheme? I think I may defy them to show that the Cabinet can be formed on
any other principle than that of a representation of the several provinces in
that Cabinet. It is admitted that the provinces are not really represented to
any Federal intent in the Legislative Council. The Cabinet here must discharge
aill that kind of function, which in the United States is performed, in the Federal
sense, by the Senate. And precisely as in the United States, wherever a Federal
check is needed, the Senate lias to do Federal duty as an integral part of the
Executive Government, so here, when that check cannot be so got, we must
seek such substitute for it as we may, in a Federal composition of the Executive
Council; that is to say, by making it distinctly representative of the provinces.
Well, I must say that this sort of thing is utterly variant from, and inconsistent,
with British practice and British principle; with the constitutional system which
makes the whole Cabinet responsible for every act of government. The British
Cabinet is no Cabinet of sections but a unit.

But now, if this Execut.ive Council is to have in it, as I am sure it must have,
in order to work at all, a representation of the different provinces, all or nearly
all of them, let us look for a moment at what will have to be its number. There
are two ways of calculating this-two sets of data on which to go. Either we must
go upon what I may call the wants of the component parts, or we may start
froni the wants of the country as a whole. Suppose, then, we start from the wants
of the different provinces. I take it that no section of the Confederation can well
have less than one representative in the Cabinet. Prince Edward Island will
want one; Newfoundland, one. A diffmculty presents itself with regard to Lower
Canada. On just the same principle upon which Lower Canada wants, for
Federal ends, to have a proper representation in the Executive Council, on that
same principle the minority populations in Lower Canada will each want, and
reasonably want, the same thing. We have three populations in Lower Canada-
the French-Canadians, the Irish Catholics, and the British Protestants. In other
words there are the Catholics and the non-Catholics, and the English-speaking
and the non-Englishî-speaking, and these two cross-lines of division cut our
people into the three divisions I have just indicated. Well, if in a government
of this Federal kind the different populations of Lower Canada are to feel that
justice is donc them, none of theni are to be there ignored. The consequences of
ignoring them might not be very comfortable. Ileretofore, according to general
usage, the normal amount of representation for Lower Canada in the Executive
Council lias been six seats out of twelve. Of those, four may be said legitimately
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to belong to the French-Canadians, one to the Irish Catholics, and one to the
British Protestant class. Every one is satisfied that that is about the fairest thing
that can be donc. There have been times when these proportions have varied.
There have been exceptional times when the British Protestant population lias
lhad to put up with a Solicitor-General out of the Cabinet, and lias done so with
no very loud complaint. There has never been a time, I think, when there was
not an Irish Catholic in t.he Cabinet. There have been Limes when the number
of Frenci-Canadians has been less than four, and there was t.hen much complaint.
Six inembers-four, one and one-are just about what you must give to please
each section of Lower Canada. Well, sir, if there are to be six for Lower Cinada,
thcre must be six or seven for Upper Canada, and you cannot very well leave less
than three each for Nova Scotia and New Brunswick, and, as i have said, one
each for Newfoundland and Prince Edward Island; and thus you have an
Executive Council of twenty or twenty-one members, besides all we mighit have
to add for other provinces; and this, I rather think, is a little too many. The thing
cotild not be donc; for so large a Cabinet could never work. Suppose then, on
the other hand, that we start with the idea of limiting the number of our Execu-
tive Council to meet what I may call the exigencies of the country as a whole.
Eleven, twelve or thirteen-the latter, as an honourable member observes, is an
unlucky number-will be as many as we can possibly allow. Of this number
one, as before, will be wanted for Newfoundland and one for Prince Edward
Island. If one is wanted for each of the little provinces, New Brunswick and
Nova Scotia will be sorely discontented unless they get, at least, two apiece;
and neither Lower Canada nor Upper Canada will be contented with the thre
left for each of them. And for Lower Canada, in particular, how will anyone
dlivide this intractable figure between her French, Irish and 3ritish? Shail we
give them one apiece, and ask the French-Canadian element to be content with
one voice in a cabinet of a dozen ?-or, give that element two, without satisfying
it-so leaving out either the Irish or the British, to its intense disgust?-or give
the preponderating element the whole, to the intense disgust of both the others?
It will be none too easy a task, sir, I think, to form an Executive Council with
its thrce rnembers for Lower Canada, and satisfy the somewhat pressing exigencies
of lier creeds and races.

Let me first take one feature of the scheme, or, I might say, one absence of
a feature from the scheme-the non-provision of anything like provincial con-
stitutions. We are not told about them; they are kept back completely in the
dark; it is part of the scheme that we are not to know what it means thein to
be. It is part of the scheme, too, from all appearance, that tbey may not be at
all alike. For anything I can sec, Nova Scotia will have a right under this scheme
to devise a system of responsible government, with a cabinet and two branches
of the legislature. New Brunswick, if it pleases, may have only one legislative
body, with or without responsible government. So may the Prince Edward
Island people have anything they like; and the people of Newfoundland may do
what they like, and so may we in Canada. Lower Canada may even have a con-
stitution of one kind, and Upper Canada one of a totally different kind. There
imiay be no two of our six or more local constitutions framed on lite same model.
IL seems to be meant that these constitutions shall be as varied as the people
of the different provinces may sec fit to make them; nay, there are even left to
the people of the different provinces the same large powers for amending thei
afterwards. To be sure there is the grand power of disallowance by the Federal
Government, which we are told, in one and the same breath, is to be possessed
by it, but never exercised.

lion. Ally. Gen. Carlier-The presumption is, it will be exercised in case of
unjust or unwise legislation.

Mfr. Dunkin-The hon. gentleman's presumption reminds me of one, perhaps
as conclusive, but which Dickens tells us failed to satisfy his Mr. Bumble. That
henpecked beadle is said to have said, on hearing of the legal presumption that
a man's wife acts under his control: " If the law presumes anything of the sort,
the law's a fool-a natural fooll" If this permission of disallowance rests on P
presumption that the legislation of our provinces is going to be unjust or unwise,
it may be needed; but under that idea, one might have done better either mot
to allow, or else to restrict within narrower limits, such legislation. If the promised
non-exercise of the power to disallow rests on a presumption that ai;l be done
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justly and wisely in the provincial legislatures, the legislative power is well given;
but then tiere is no need, on the other hand, for the permission to disallow. I
repeat, this system, or no-system, aims at nothing like uniformity between the
general and local constitutions, or between the local constitutions themselves;
and in this respect, it is essentially at, variance with the much wiser systeni
adopted in the United States. I, furt.her allows of no real autonomy; in fact, the
only trace of uniformity it can be said to have about it, consists in its disallow-
mnce of all autonomy to the provinces. Now, lot nie take up those few features
tihat undoubtedlv arc given to us, as characterizing our provincial system. Wide
as we have seen the latitude is which the provinces may take in framing their
constitutions, there arc a few matters as to which the system lays down an iron
rule. There is the appointment of a lieutenant-governor whiclh is to be vested
in the General Government. IL is not said in so many words that lie is to be a
colonist, but I think it may he taken for granted that he will be. It is not very
likely tliat, we shall get any riglt honourable gentleman or eminent statesmen
from home to come out here for an appointment of that kind; and I take for
granted, therefore, that the General Government will always nominate Mr.
Somebody or other, of local distinction, to this office of lieutenant-governor.

Suppose any of our politicians, whether of this province or of any other in
the Confederacy, say Canada, Newfoundland or Nova Scotia, to be assuming this
rôle of lieitenant-governor in any of our provinces. He lias this disadvantage
to begin with; lie has to that moment been passing through that ordeal of abuse
under which every prominent public man in this country must have suffered
before attaining any distinction whatever. . . . No matter over what colony
appointed, or from what colony coming, a lieutenant-governor will have hard
cards to play, and will have very much to put up with from the people over
whom lie is set, on this more score of his past political exploits, and he will not
Iiiid it easy, either, to get along without exciting a good deal of ill feeling as lie
goes. I le lias been known as a politician, and will be held to be favourable or
unfavourable to this or that party in the province he governs.

But low do we stand here, Mr. Speaker, as to the attributes of our own pro-
vincial legislatures and governments, on the one hand, and those of the Federal
power on the other? Do we follow Ainerican example, and give so much to the
union and the rest to the provinces; or so much to them, and the rest to it?
Either rule would be plain; but this plan follows neither. IL simply gives us a
sort of special list for each; making much common to both, and as to much more,
not, showing what belongs to either. I cannot go now ... into detail on this head.
I can give no more than some few specimens; and I take first the threc subjects
of the fisheries, agriculture, and immigration. These three subjects are equally
assigned to the General Legislature on the one hand, and the Provincial Legisla-
ture on the other. It is provided by the 45th resolution, that in all such cases,
wherever any statutes of the general and local parliaments clash, those of the
General Parliament shall override those of the local. So that in these matters of
the fishîeries, agriculture and immigration, cither the local legislatures must not
legislate at all, or if they (o the General Legislature may at any time undo any-
thing tley may have donc. One can easily foresee any amount of clashing of
authority in such cases. Fishery regulations of all sorts-bounties perhaps;
the thousand questions affecting agriculture. Or to take just one that suggests
itself as to immigration; one province wishes, perhaps, to encourage immigration
of a certain kind, say, for instance, from the continent of Europe. IL is a legitimate
wisl; but the Federal Legislature may, perhaps, in the varying shifts of public
opinion, adopt a different policy, and reverse all that the province may have donc.
To what end give powers to the local parliaments which may thus be taken away
aI any moment by the Federaul Legislature? But, Mr. Speaker, there are a hundred
other cases as to which I could satisfy the House, lad I time for doing so, that
more or less of this confusion arises. Take the subject of marriage and divorce
for one-a subject on which there is a great deal of local prejudice and feeling,
and into which even religious convictions largely enter. That matter is given
to the General Legislature. But on the other hand the larger matter, civil
rights-of which this of marriage and divorce, from one point of view, forms a
mere part-is given to the local legislatures. I turn to another matter, hap-
hazard-the subjects of railway legislation, of railway incoporation, and of rail-



way amalgamation. What Legislature has power in these matters under this
scheme ? I am not sure that there are not here as nice a lot of pretty little questions
as one would desire to see in a summer's day.

... We find it stated that "The seat of Government of the Federated Provinces
shall be Ottawa, subject to the royal prerogative." It is distinctly laid down
as a part of our system that the royal prerogative, the right to change the seat
of the Federal Governnent at will, is to be maintained. But I venture to say
that the maintaining of that right is simply inconsistent with the practical
working out of a federal system. And this is a matter involving a good deal of
anomaly, as honourable gentlemen will see when they begin to think of it. The
Governor General or Viceroy, the all but king of this Confederacy, with his all
but Imperial Government, and all but Imperial Legislature, constituted no matter
how, resident within the territorial jurisdiction of a subordinate province! The
police of the Federal capital, not Federal but provincial! That thing won't do.

We have a large class whose national feelings turn towards London, whose
very heart is there; another large class whose sympathies centre here at Quebec,
or in a sentimental way may have s'me reference to Paris; another large class
whose memories are of the Emerald Isle; and yet another whose comparisons
are rather with Washington; but have we any class of people who are attached,
or whose feelings are going to be directed with any earnestness, to the city of
Ottawa, the centre of the new nationality that is to be created? In the times to
come, when men shall begin to feel strongly on those questions that appeal
to national preferences, prejudices and passions, all talk of your new nationality
will sound but strangely. Some other older nationality will then be found to
hold the first place in most people's hearts.

Tuesday, February 28, 1865.

la all the provinces the provincial governments will, in a quiet way, want
money, and the provincial legislators and people will want it yet more; grants
for roads and bridges, for schools, for charities, for salaries, for contingencies of
the legislative body-for all manner of ends they will be wanting money, and
where is it to come from? Whether the constitution of the Provincial Executive
savours at all of responsible government or not, be sure it will not be anxious to
bring itself more under the control of the legislature, or to make itself more
odious than it can help, and the easiest way for it to get money will be from the
General Government. I am not sure, either, but that most members of the pro-
vincial legislatures will like it that way the best. It will not be at all unpopular,
the getting of money so. Quite the contrary. Gentlemen will go to their con-
stituents with an easy conscience, telling them: "True, we had not much to do
in the Provincial Legislature, and you need not ask very closely what else we
did; but I tell you what, we got the Federal Government to increase the sub-
vention to our province by five cents a head, and see what this gives you-$500
to that road-1,000 to that charity-so much here, so much there. That we
have done; and have we not done well?" I am afraid in many constituencies the
answer would be: "Yes, you have done well; go and do it again." I am afraid
the provincial constituencies, legislatures and executives will all show a most
calf-like appetite for the milking of this one most magnificent government cow.

And even this is not all. Not only will you have these comparatively direct
demands-more or less ingeniously, but always irresistibly-made, but you will
have demands made in a more indirect form which it will be yet easier to carry,
from their consequences not being so clearly seen, and which will therefore be
stili worse in their effects. I speak of that tremendous catalogue of outlays
which may be gone into without the appearance of a grant to any particular
province-the costly favours which may be done in respect of interprovincial
ferries, steamship lines between or from the provinces, railways between or
through the provinces, telegraph lines, agriculture, immigration, quarantine,
fisheries, and so forth. There will be claims of every description under all these
heads; and besides thern there will be the long roll of internal improvements of
all kinds whether for the benefit of one or of more than one of the provinces. For
any local work in which it can be at all pretended that it is of general interest,
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pressure nay be brouglt to bear upon the General Government and Legislature,
and whenever one province succeeds in getting any such grant, every other
province must be dealt with in the same vay. Compensation must be made
all round, and no human intellect can estimate the degree of extravagance that
before long must become simply inevitable. Sir, with our Upper and Lower
Canada we have had pretty good proof of this. Ve know that whenever anything
has had to be done for one section of this province, it lias constantly been found
necessary to do something of the same or of some other kind for the other. If
cither needed anything very badly, then the ingenuity of the Minister of Finance
lad to be exercised to discover something else of like value to give the other.
In one word, unless I am more mistaken than I think I can be, these local govern-
ments will be pretty good daughters of the horse-leech, and their cry will be
found to be pretty often and pretty successfully-"Give, give, givel"

We are going to be called upon to spend money for yet another kindred purpose,
and a large amount too-and this, as a part of this scheme. Our star of empire
is to wing its way westward; and we are to confederate everything in its track,
from Newfoundland to Vancouver's Island, this last included. But, between us
and it, there lies the Hudson Bay territory. So, of course, we must acquire that
for confederation purposes; and the plan is, that before we get it we shall have
to pay for the elephant-though, after we get him, we may find him costly and
liard to keep.

Disguise it how you may, the idea tlat underlies this plan is this, and nothing
else-that we are to create here asometliing-kingdom,viceroyaltyôr principality
-something that will soon stand in the same position towards the British Crown
that Scotland and Ireland stood in before they were legislatively united with
England; a something having no other tie to the Empire than the one tie of
fealty to the British Crown-a tie which in the cases, first, of Scotland, and then
of Ireland, was found, when the pincli came, to be no tie at all; which did not
restrain either Scotland or Ireland from courses so inconsistent with that of
England as to have made it necessary tliat their relations should be radically
changed, and a legislative union formed in place of a merely nominal union.
Suppose you do create here a kingdom or a principality, bound to the Empire
by this shadow of a tie, the day of trial cannot be far distant, when this common
fealty will be found of as little use in our case as it was in theirs; when, in con-
sequence, the question will force itself on the Empire and on us, between entire
separation on the one hand, and a legislative union on the other. But a legislative
union of British America with the United Kingdom nust be, in the opinion of,
one may say, everybody at home and lere, a sheer utter impossibility; and when
the question shall come to be whether we are so to be merged in the United
Kingdom or are to separate entirely from it, the answer can only be-"At
whatever cost, we separate." Sir, I believe in my conscience that this step now
proposed is one directly and inevitably tending to that other step; and for that
reason-even if I believed, as I do not, that it bids fair to answer ever so well in
the other respects-because I am an Englishman and hold to the connection with
England, I must be against this scierne.

The real danger is not of war with the United States. It is from what I may
call their pacific hostility-from trouble to be wrought by them within this
country-trouble to arise out of refusal of reciprocity-repeal of the bonding
system-custom-house annoyances-passport annoyances; from their fomenting
difficulties here, and taking advantage of our local jealousies; from the multiplied
worries they may cause us by a judicious alternation of bullying and coaxing,
the thousand incidents which may easily be made to happen if things are not
going on quite well in this country, and the people and government of the States
are minded to make us feel the consequences of our not getting on quite so well
as we miglit. Whether the union of the States is restored or not, this kind of
thing can go on. The danger is, that either the whole United States, or those
portions of the United States which are near us, and. which are really stronger
than we are, and enterprising enougli and anbitious enough, and not very
fond of us, and not at all fond of the Mother Country, not at all unwilling to
strike a blow at her and to make us subservient to their own interests and
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aimbition-the danger is, I say, that, the United States, or those portions of the
United States near us, may avail themselves of every opportunity to perplex us,
to embroil us in trouble, to make us come within the disturbing influences of
their strong local attraction. Now, to pretend Lo tell me that the United States
or the Northern States, whichever you please, are going to be frigltened, from
a policy of that kind, by our taking upon ourselves great airs, and forming our-
selves into a grand Confederation, is to tell me that their people are, like the
Chinese, a people to be frightened by loud noises and ugly grimaces. 1 do not
believe they are.

CLXXII

WESTMINSTER PALACE HOTEL (LONDON) RESOLUTIONS ON
FEDERATION, DECEMBER 4, 1866

[Trans.: Pope, op. cil.]

1. The best interests and present and future prosperity of British North
Arnerica will be promoted by a Federal Union under the Crown of Great Britain,
provided such Union can be effected on principles just to the several Provinces.

2. In the Confederation of the British North American Provinces the system
of Government best adapted under existing circumstances to protect the diversi-
lied interests of the several Provinces and secure elliciency, harmony, and per-
manency in the working of the Union is a General Government charged with
mnatters of common interest t the whole country and Local Governments for
eaci of the Canadas, and for the Provinces of Nova Scotia and New Brunswick,
charged with the control of local matters in their respective sections, provision
being made for the admission into the Confederation on equitable terms of New-
foundland, Prince Edward Island, the North west Territory, and British
Columbia.

3. In framing a Constitution for the General Government the Conference,
with a view to the perpetuation of the connexion with the mother country, and
the promotion of the best interests of the people of these Provinces, desire Lo
follow the model of the British Constitution, so far as circumstances will permit.

4. The executive Authority or Government shall be vested in the Sovereign
of the United Kingdom of Great Britain and Ireland, and be administered ac-
cording to the well-understood principles of the British Constitution, by the
Sovereign personally, or by the representative of the Sovereign duly authorized.

5. The Sovereign shall be Commander-in-Chief of the Land and Naval Militia
Forces.

6. There shall be a Gencral Legislature or Parliament for the Confederation,
composed of the Sovereign, a Legislative Council, and a House of Commons.

7. For the purpose of forming the Legislative Council the Confederation shall
be considered as consisting of three divisions:-1st, Upper Canada; 2nd, Lower
Canada,; and 3rd, Nova Scotia and New Brunswick; each division with an equal
representation in the Legislative Council. .

8. Upper Canada shall be represented in the Legislative Council by 24 mem-
bers; Lower Canada by 24 members; and the Maritime Provinces by 24 members,
of which Nova Scotia shall have 12 and New Brunswick 12 mnembers.

9. The Colony of Prince Edward Island when admitted into the Confederation
shail be entitled to a representation of four members in the Legislative Council.
But in such case the members allotted to Nova Scotia and New Brunswick shall
be diminished to 10 each, such diminution to take place in each Province as
vacancies occur.

10. The Colony of Newfoundland when admitted into the Confederation shall
be entitled to a representation in the Legislative Council of four members.

11. The North-west Territory and British Columbia shall be admitted into
the Union on such terms and conditions as the Parliament of the Confederation
shall deem equitable, and as shall receive the assent of the Sovereign, and in
case of the Province of British Columbia as shall be agreed to by the Legislature
of such Province.

12. The members of the Legislative Council shall be appointed by the Crown
under the Great Seal of the General Government from among residents of the
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Province for which they are severally appointed, and shall liold office during
life. If any legislative Councillor shall for two consecutive sessions of Parliament
fail to give his attendance in the said Council, his seat shall thereby become
vacant.

13. The members of the Legislative Council shall be British subjects by birth
or naturalization, of the full age of 30 years, shall each possess in the Province
for which they are appointed a continuous real property qualification of 4,000
dollars over and above all incumbrances, and shall be and continue worth that
sum over and above their debts, and liabilities, and shal possess a continuous
residence in the Province for which they are appointed, except in the case of
persons holding positiom whiclh require their attendance at the seat of Govern-
nient pending their tenure of office.

14. If any question shall arise as to the qualification of a legislative councillor,
the same shall be determined by the Legisiative Council.

15. The members of the Legislative Council for the Confederation shall in the
first instance be appointed upon the nomination of the Executive Governments
of Canada, Nova Scotia and New Brunswick respectively, and the number allotted
to each Province shall be nominated from the Legislative Councils of the different
Provinces, due regard being had to the fair representation of both political parties;
but in case any menber of the Local Council, so noninated, shall decline to
accept, it shall be conpetent for the Executive Government in any Province
to nominate in his place a person who is not a member of the Local Council.

16. The Speaker of the Legislative Council (unless otherwise provided by
Parlianment) shall be appointed by the Crown from among the members of the
Legislative Council, and shall hold office during pleasure, and shall only be
entitled to a casting vote on an equality of votes.

17. Each of the twenty-four Legislative Councillors representing Lower
Canada in the Legislative Council of the General Legislature shall be appointed
to represent one of the twenty-four electoral divisions mentioned in Schedule A
of Chapter 1, of the Consolidated Statutes of Canada, and sucli councillor shall
reside or possess his qualification in the division he is appointed to represent.

18. The basis of representation in the 1-ouse of Cominons shall be population,
as determined by the oflicial census every ten years, and the number of members,
at first, shall be 181, distributed as follows:

Upper Canada . . . . . . 82
Lower Canada . . . . . . 65

Nova Scotia . . . . . 19
New Brunswick . . . . 15

19. Until the first general election after the official census of 1871 has been
made up there shall be no change in the number of representatives from the
several sections.

20. Immediately after the completion of the census of 1871, and inmediately
after every decennial census thereafter, the representation fron each Province
in the louse of Commons shall be re-adjusted on the basis of population, such
re-adjustment to take effect upon the termination of the then existing Parliament.

21. For the purpose of such re-adjustinents, Lower Canada shall always be
assigned 65 members, and each of the other Provinces shall, at each re-adjust-
ment, receive for the ten years then next succeeding the number of members to
which it will be entitled on the saine ratio of representation to population as
Lower Canada will enjoy according to the census then last taken by having 65
members.

22. No reduction shall be made in the number of members returned by any
Province unless its population shall have decreased relatively to the population
of the whole Union to the extent of 5 per centum.

23. In computing at each decennial period the number of members to which
each Province is entitled, no fractional parts shall be considered, unless when
exceeding one-half the number entitling to a member, in which case a member
shall be given for each such fractional part.

24. The number of inembers may at any time be increased by the General
Parliament, regard being had to the proportionate rights then existing.

25. Until provisions are made by the General Parliainent, all the laws which
at the date of the proclamation constituting the Union are in force in the Pro-
vinces respectively, relating to the qualification and disqualification of any person



to be elected, or to sit or vote as a member of the Assembly in the said Provinces
respectively, and relating to the qualification or disqualification of voters, and
to the oaths to be taken by voters, and to returning offlicers and their powers
and duties, and relating to the proceedings at elections and to the period during
which such elections may bc continued, and relating to the trial of controverted
elections and the proceedings incident thereto, and relating to the vacating
of seats of members and to the issuing and execution of new writs in case of any
seat being vacated otherwise than by a dissolution, shall respectively apply to
elections of members to serve in the House of Commons, for places situate in
those Provinces respectively.

26. Every H-ouse of Commons shall continue for five years from the day of
He return of the writs choosing the same, and no longer; subject, nevertheless,
to be sooner prorogued or dissolved by the Governor General.

27. There shall bc a session of the General Parliament once at least in every
year, so that a period of twelve calendar months shall not intervene between
the last sitting of the General Parliament in one session and the first sitting thereof
in the next session.

28. The General Parliament shall have power to make laws for the peace,
welfare, and good government of the Confederation (saving the sovereignty of
England), and especially laws respecting the following subjects:-

i. The public debt and property.
2. The regulation of trade and commerce.
3. The raising of money by all or any mode or system of taxation.
4. The borrowing of money on the public credit.
5. Postal service.
6. Lines of steam or other ships, railways, canals, and other works connecting

any two or more of the Provinces together, or extending beyond the limits
of any Province.

7. Lines of steamships between the Confederated Provinces and other
countries.

8. Telegraphic communication and the incorporation of telegraph com-
panies.

9. Al such works as shall, although lying wholly within any Province, bc
specially declared by the Acts authorizing them to be for the generai
advantage.

10. The census and statistics.
I. Militia, military and naval service, and defence.

12. Beacons, buoys, lighthouses, and Sable Island.
13. Navigation and shipping.
14. Quarantine.
15. Sea coast and inland fisheries.
16. Ferries between any Province and a foreign country, or between any two

Provinces.
17. Currency and coinage.
18. Banking, incorporation of banks, and the issue of paper money.
19. Savings banks.
20. Weights and measures.
21. Bills of exchange and promissory notes.
22. Interest.
23. Legal tender.
24. Bankruptcy and insolvency.
25. Patents of invention and discovery.
26. Copyrights.
27. Indians, and lands reserved for the Indians.
28. Naturalization and aliens.
29. Marriage and divorce.
30. The criminal law, except the constitution of Courts of Criminal Juris-

diction, but including the procedure in criminal matters.
31. The establishment, maintenance and management of penitentiaries.
32. Rendering uniform all or any of the laws relative to property and civil

rights in Upper Canada, Nova Scotia, and New Brunswick, and rendering
uniform the procedure of all or any of the Courts in these provinces; but
any statute for this purpose shall have no force or authority in any Province
until sanctioned by the Legislature thereof; and the power of repealing,
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amending, or altering suich laws shall henceforward remain with the
General Parliament only.

33. Tihe establishment of a General Court of Appeal for the Confederation.
34. linmigration.
35. Agriciltiure.
36. And generally respecting all metters of a general chnracter not specially

and exclusively reserved for the Local Legislatures.
29. hlie Generai Government and Parliament, shall have ail powers necessary

or proper for perforning lie obligations of tHie Confederation as part of the
Britisih Emnpire, to Foreign countries, arising under treaties between Great
Britain and suchi countries.

30. 'ite powers and privileges of tlhe louse of Commons of tie United King-
dom of Great Britain and ireland shall be ield to appert.ain to he iHouse of
Comnminons of lthe Confederation, and the powers and privileges appert.aining to
Lthe flouse of Lords in iLs legislative capacity shall be held to appertnin to the
Lerislative Council.

31. 'Tie General Parliament may froni Lime to Lime establisi additional courts,
and tlie General Government may appoint judges and ollicers thereof, wien ithe
sane shall appear necessary, or for the public advantage, in order to the due
execution of the aws of such Parliament.

32. Ail courts, judges and ollicers of the several Provinces shal aid, assist, and
obev fihe General Government in tlie exercise of iLs riglts and powers, and for
such purposes shall be leld Lo be courts, juiges, an( offlicers of te Generai
G overillunment.

33. hlie General Government shall appoint and pay hlie salaries of Lte judges
of lthe superior and district an(d county courts in each Province, and Parliamient
shall fix Lheir salaries.

34. Until Lthe consolidaLion of the laws of Upper Canada, Nova Scotia, and
New Brunswick, the jutdges of these Provinces appointed by the General Govern-
ment. shall be selected from their respective bairs.

35. 'he judges of the courts of Lower Canada shtall be selected from te bar
of Lower Canada.

36. Tite judges of the Court of Admiralty shall be paid by tie General Govern-
ment.

37. hlie judges of Lite Superior Courts shail hold their offices during good
beiaviour, and shall be removable on Lite addiress of bot IHouses of Parliament.

38. For each of Lte Provinces tere shall be an executive ollicer styled lthe
Goveinor, who shall be appointed by Lite Governor-General in Couricil, under the
Great Seal of lie Confederat.ion, during pleasure ; such pleasutre not to be exercised
hefore te expiration of the filrst, five years except for cause, such cause to be
communicated in writing Lo the Governor inmediately after Lte exercise of the
pleasure as aforesaid, and aiso by message Un both ltouses of Parliament within
Lite iirst week of the first session aflerwards; but the apointinent of the firsi
Governors shaIl be provisional an( thiey shall hold olflce stricty 'during pleasure.

39. The Governor of each Province shall be paid by the General Government.
,10. 'Tlie Local GoîvertiîcsîL and Legislature of each Province shali be con-

structed in susch tmanner as Lite L.egislature or each such Province shall provide.
-11. 'lhe Local Legislatutre shalil have power Lo make laws respecting the follow-

ing subjects:-
1. 'ie altering or anending Ltheir constitution from Lime Lo time.
2. Direct Laxatioi, andi the case of New Brunswick the right, of levying

timuber dues by the mode anti Lo the extent, now establishetd by law, pro-
vided such intiber be flot Lte produce of Lhe otier Provinces.

3. Borrowing money on the credit of Lthe Province.
4. 'ie establishment and tenlure of local offces, and the appointment and

payment of local oflicers.
5. Agricu'Aure.
1. Immigration.
7. Education, saving the rigits and privileges which the Protestant or

C-atholic minorit.y in any Province nmay have by Iaw as [o denominational
schools at the tine wien Lie Union goes iito operat.ion. And in auy
Province where a systen of separate or dissentient school by law obtains,
or whIcre the Local LegislaLion may iereafLer adopt a system of separate
or dissentient sehoots, an apîpeai shall lie to the Governor-General in Council
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of the General Government from the acts and decisions of the local
authorities, which may affect the riglts or privileges of the Protestant or
Catholic minority in the matter of education; and the General Parliament
shall have power in the last resort to legislate on the subject.

8. The sale and management of public lands, excepting lands belonging to
the General Government.

9. The establishment, maintenance, and management of public and reforma-
tory prisons.

10. The establishment, maintenance and management of hospitals, asylums,
charities, and eleemosynary institutions, except marine hospitals.

Il. Municipal institutions.
12. Shop, saloon, tavern, auctioneer, and other licenses for local revenue.
13. Local works.
14. The incorporation of private or local companies, except such as relate to

matters assigned to the General Parliament.
15. Property and civil riglts (including the solemnization of marriage), except-

ing portions thereof assigned to the General Parliament.
16. Inflicting punishment by fine, penalties, imprisoninent, or otherwise, for the

breach of laws passed in relation to any subject within their jurisdiction.
17. The administration of justice, including the constitution, maintenance,

and organization of the courts, both of civil and criminal jurisdiction,
including also the procedure in civil matters.

18. And generally all matters of a private or local nature not assigned to the
General Parliament.

42. Al the powers, privileges, and duties conferred and imposed upon Catholic
separate schools and school trustees in Upper Canada shall be extended to the
Protestant and Catholic dissentient schools in Lower Canada.

43. The power of respiting, reprieving, and pardoning prisoners convicted of
crimes, and of commuting and remitting of sentences, in whole or in part, which
belongs of right to the Crown, shall, except in capital cases, be administered by
the Governor of eaci Province in Council, subject to any instructions lie may
from time to Lime receive from the General Government, and subject to any
provisions that may be made in this behalf by the General Parliament.

44. In regard to all subjects over which jurisdiction belongs to both the General
and Local Legislatures, the laws of the General Parliament shall control and
supersede those made by the Local Legislature, and the latter shall be void so
far as they are repugnant to or inconsistent with the former.

45. Both the English and French languages nay be employed in the General
Parlianient, and in its proceedings, and in the Local Legislature of Lower Canada,
and also in the Federal Courts, and in the courts of Lower Canada.

46. No lands or property belonging to the General or Local Governments shall
be liable to taxation.

47. Al bills for appropriating any part of the public revenue, or for imposing
any tax or impost, shall originate in the Hlouse of Gommons or louse of Assembly
as the case may be.

48. The House of Commons or Hlouse of Assembly shall not originate or pass
any vote, resolution, address, or bill for the appropriation of any part of tle
public revenue, or of any tax or impost to any purpose, not first recoimended
by message of the Governor-General or the Governor, as .he case may be, during
the session in which sucli vote, resolution, address, or Bill is passed.,

49. Any Bill of the General Parliament may be reserved in the usual manner
for lier Majesty's assent, and any Bill of the Local Legisiatures may, in like
mianner, be reserved for the consideration of the Governor-General.

50. Any Bill passed by the General Parliament shalh be subject to disallowance
by ler Majesty within two years, as in the case of Bills passed by the Legislatures
of the said Provinces hitherto; and in like manner any Bill passed by a Local
Legislature shall be subject to disallowance by the Governor-General within one
year after the passing thereof.

51. The seat of Government of the Confederation shall be Gttawa, subject to
the Royal Prerogative.

52. Subject to any future action of .he respective Local Governments, the seat
of the Local Governments in Upper Canada shall be Toronto; of Lower Canada
Quebec; and the seats of the Local Governments in the other Provinces shall be
as at present.
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53. Ali stocks, cash, bankers' balances, and securities for money belonging to
each Province at the Lime or the Union, except as hereinafter mentioned, shail
belong to the General Government.

54. The following public works and property of eaci Province shall belong to
the General Governnent, to wit:-

1. Canals.
2. Public harbours.
3. Lighîthouses and piers, and Sable Island.
4. Steam-boats, dredges, and public vessels.
Î. Hivers ani lake imlprovements.

6. Railways and railway stocks, mortgages, and other debts due by railway
compianies.

7. Military roads.
8. Custoi-houses, Post offices, and ail other public buildings, except such as

mlav be set aside by the General Governrment for the use of the Local
Legislatures and Governients.

9. Property transferred by the limperiîl Government and known as ordnance
property.

10. Armnouries, drill-sheds, nilitary clothing, and munitions of war, and lands
set apart for general public purposes.

55. Ail lands, mines, minerals, and royalties vested in Her Majesty in the
Provinces of Upper Canada, Lower Canada, Nova Scotia, and New Brunswick,
for the use of such Provinces, shall beong to the Locail Government, of the
territory in which the saie are so situate, subject to anv trusts that nay exist
in respect to any of such lands, or to any interest of other persons in respect of
the saime.

56. Ail sums due from pulrcliasers or lessees of such lands, mines, or minerais
at the time of the Union shahl also belong to the Local Government.

57. All assets connected with such portions of the public debt of any Province
as are assuned by tte Local Governnents shal) also belong to those Govern-
miaents respect ively.

58. The several Provinces shall retain ail other public property therein, subject
to the riglht of the General Government to assume any lands or public property
required for fortiuications or the defence of the country.

59. The General Governmnent shall assume the debts and liabilities of each
Province.

60. Tie debt of Canada, not specially assumed by Upper and Lower Canada
respectively shail not excee. at the tine of the Union 612,500,000 dollars. Nova
Scotia shall enter the union with a debt not exceeding 8,000,000 doilars, and New
Brunswick with a debt not exceeding 7,000,000 dollars. But this stipulation is
ini no respect intended to liiit the powers given to the respective Governients
of those Provinces by legislative authority, but only to deternine the maxinumn
anount of charge to be assoned by the General Government.

61. lin case Nova Scotia or New Brunswick should not have contracted debts
at the date of Union equal to the aimount with which they are respectively
entlitle(l to enter the Confederation, they shall receive by hait-yearly paynient, in
advance from the General Governmnent, the interest at 5 per cent on the difference
bLetween the actual amuouintl of their respective debts and suci stipulated amounts.

62. li consideration of the transfer to the General Parliaient of the powers
of taxation, the following sumîs shall be paid by the Generul Goveriment Io each
Province for the support of tlheir Local Governments and Legisiatures:-

Uppher Canada . . . . . $80,000
Lower Canada . . . . 70,000
Nova Scotia. . . . . . 60,000
New Brunswick . . . . . 50,000

$2060,000
And an annual grant in aid of each Province shall be made equal to 80 cents per
hîead of the population, as established by the census of 1861 ; and in the case of
Nova Scotia aind New Brunswick by cach subsequent, decennial census, until
the population of eaci of those Provinces shail amount to 400,000 souls, at which
rate it shail thereafter remuaini. Such aid shall be in fuil settlement of aill future
deumiands upion the Gener'al Governinenit for local purposes, and shall bc paid
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half-yearly in advance to each Province; but the General Government shail
deduct from such subsidy all sums paid as interest on the public debt of any
Province in excess of the amount provided under the 60th resolution.

63. The position of New Brunswick being such as to entail large immediate
charges uipon her local revenues, it is agreed that for the period of ten years from
the t.ime when the Union takes effect an additional allowance of 63,000 dollars
per annum shall he made to that Province; but that so long as the liability of
thaL Province remains under 7,000,000 dollars, a deduction equal to the interest
on such deficiency shall be made from the 63,000 dollars.

64. Ail engagements Llat may hefore the Union be entered into with the
limperial Government for the defence of the country shall he assumed by the
General Government.

6-. The construction of the Intercolonial Railway being esscntia! to the con-
solidation or the Union of British North America, and to the assent of the Mari-
imne Provinces thereto, it is agreed that provision he made for its immediate
construction hy the Generil Governnent, and that the Imperial guarantee for
£3,000,000 sterling pledged for this work he applied thereto, so soon as the
niecessary authority lias been obtained from the Imperial Parliament.

66. The communications with the North-western Territory, and the improve-
nents required for the developnent of the trade of the grent west with the sea-
haoard, are regarded by this Conference as subjects of the highest importance to
t he Confederation, and shall he prosecuted at. the earliest possible period tiat the
state of the finances will permit.

67. The sanction of the Inperial Parliainent shall bc sought for the Union of
the Previnces on the principles adopted by this Conference.

68. That lier Majesty the Queen be solicited to determine the rank and name
or the Confederation.

69. That a copy of these resolutions, signed by the Chairnian and Secretary
4if the Conference, be transmitted to the Righit Honourable the Secretary of
State for the Colonies.

CLXXIII

THE BRITISII NORTII AMERICA ACT, 1867

(30 & 31 Victoria, c. 3.)

An Act for the Unionî of Canada, Nova Scolia, and New Brunswvick, and the Govern-
meinl lhereof; and for purposes connected therewilh.

(29th March, 1867.)
Whereas the Provinces of Canada, Nova Scotia, and New Brunswick have
expressed their desire to be federally united into one Dominion under the Crown
of the United Kingdom of Great Britain and Ireland, with a Constitution similar
in principle to that of the United Kingdom: 1

And whereas suchi a Union would conduce to the welfare of the Provinces and
promot.e the interests of the British Empire:

And whereas on the estahlishment of the Union by authority of Parliament,
it is expedient not only that the Constitution of the Legislative Authority in
thie Dominion be provided for, but slso that the nature of the Executive Govern-
ment therein be declared:

And whereas it is expedient that provision he made for the eventual admission
into the Union of othtet parts of British North America:

Be it therefore enacted and declared bîy the Queen's Most Excellent Majesty,
hy and with the advice and consent, of the Lords Spiritual and Temporal, and
Cotions in this present Parliamiert assembled, and ly the authority of the
saine as follows:

1. P~REMMIîznY.

1. This Act may be cited as The Brilish Norlh America Act, 1867. Short title.
2. Tue provisions of titis Act referring to ler Majesty the Queen extend also Proviaionrs r-

to the heirs and successors of lier Majesty, KingL and Queens of the United f" tio the
Kingdomt of Great Britain and Ireland. Qîioeia.

* A single lie iiported lin the system, that mglghty asnd comjplex and sonewhat inidelnite agregate
valed the British constituo.' Edward iHlake, li T'he Ontario Lands' Case.



CONSTITUTIONAL DOCUMENTS OF CANADA

Il. UNION.

>cclaration of 3. IL shall be lawful for the Queen, by and with the advice of lier Majesty's
iiunion. Most Ilonourable Privy Concil, to delcare by Proclamation that on and after

a day therein appointed, not being more than six months after the passing of
this Act, the Provinces of Canada, Nova Scotia and New Brunswick shall forni
and be one DI)ominion under the name of Canada; and on and after that day
those three Provinces shall form and be one Dominion under that naie accord-
ingly.'

Commencement 4. The subsequent provisions of this Act shall, unless it is otherwise expressed
of suflequent or implied, commence and have effect on and after the Union, thIat is to sayprovi*ions of on and after the day appointed for the Union taking effect in the Queen's Prochi-

. mation; and in the saine provisions, unless it is otherwise espressed or implied,
the name Canada shall be taken to inean Canada as constittted under this Act.

Four Provinces. --. Canada shall be divided into four Provinces, named Ontario, Quebec, Nova
Scotia and New Brunswick.

Provinces of 6. The parts of the Province of Canada (as it exists at the passing of this Act)
Ouitario and whicl fornerly constituted respectively the Provinces of Upper Canada and

Quebec; Lower Canada, shall be deemed to l>e severed, and shail form two separate
Provinces. The part which formerly constituted the Province of Upper Canada
shall constitute the Province of Ontario; and the part whichî formerly constitted
the Province of Lower Canada shall constitute the Province of Quebec.

NVa Scotia 7. The Pr'ovinces of Nova Scotia and New Brunswick shall have the saine limits
and as at te passing of thnis Act,

8. In che general census of the population of Canada, which is hereby required
eia to be taken in Lite Vear One Lhousand eighlt hundred and seventy-one, and in

every tentht year thereafter, te respective populations of the four Provinces
shall be distinguished.

Ill. ExECUTIVE POWEn.

Executive
pover ini the

Q"*ee*.
i roviiiions re-

fterrilig to
Governor-

Geineral.

Constiution (if
i'rivy Counlcil

for Cauada.

All powe
uder Acts to

kV (Icbveruobr-
oenleral with
a 1r4o Privy

coiuneil or ailotie.

Provisiona
rs-ferriig to

C1otunlor.
uîîîit ilà

eUuiîcil.

9. The Executive Governiment and authority of and over Canada is herehy
declared to contitue and he vested in the Queen.

10. hlie Provisions of this Act referring to the Governor-General extend and
apply to the Governor-General for the time being of Caiada, ni other the Chief
Executive Ollicer or Administrator, for the Lime being carrying on the Govern-
ment of Canada, on libhalf and in Mhe tante of the Queen, by whatever tile lie
is designated.

11. There shall he a Couincil to aid and advise in the Government of Canada,
to be styled the Queen's Privy Council for Canada; and the persons who are to
Lie MemNbers of that Council shall be, fron time to Lime, chosen and sunmoned
by the Governor-General and sworn in as Privy Councillors, and Members thereof
nay be, from Lime to time, removed by the Governor-General.

12. All Powers, Authorities, and Functions which under any Act of the
Parliament of Great. Britain, or of Lte Parliament of the United Kingdom of
Grteat Britain and Ireland, or of the Legislature of Upper Canada, Lower Canada,
Canada, Nova Scotia, or New Brunswick, are at the Union vest ed in or exercisable
hy the respective Governors or Lieu tenait-Governors of those Provinces, withî the
advice, or with the advice and consent, of the respective Executive Councils
thereof, or in conjurction with those Councils, or with any number of Members
thereof, or by those Governors or Lieutenant-Governors indivi(dtally, shall, as
far as the saie continue in existence and capable of being exercised after the
Union in relation to the Government of Canada, be vested in and exercisable
by the Governor-General with the advice, or with the advice and conscrit of,
or in conjunction with tie Queen's Privy Couneil for Canada, or any Members
thereot, or by Lite Govcrnor-Generai individually, as the case requires, subject
nieverthcless (except with respect to such as exist under Acts of the Parliament
of Great, Britain or of the Parliament of the United Kingdon of Great Britain
and Ireland) to be abolished or altered by the Parlianient of Canada.

13. 'Thie provisions of this Act referring to te Governor-General in Council
shall be construed as referring to Lhe Governor-General acting by and witi the
advice of the Queen's Privy Couneil for Canada.

The federal constitution eane into force July 1, 1867

fil8 [1841-



CONSTITUTIONAL DOCUMENTS OF C.ANADA D
14. IL shall bc lawful for te Queen, if lier Majesty thinks fit, to authorize Power of ier

the Governor-General from Lime to time to appoint arny person or any persons Majesty t
altilhorize

jointly or severally to be his deputy or deputies within any part or parts of Goveoror-
Canada, and in that capacity to exorcise, during the pleasure of the Governor- Genkeral to
(3eneral such of the powers, authorities, and functions of tho Governor-General aPIxit
as the Governor-General deems it necessary or expedient to assign to him or "i'
theim, subject to any limitations or directions expressed or given by the Queen;
but te appointment of such a deputy or deputies shall not affect the exercise
by the Governor-General himself of any power, authorit.y or function.

15. The Conimand-in-Chief of the Land and Naval Militia, and of ail Naval Command of

and Military Forces, of and in Canada, is iereby declarci to continue and be ann' tonts.
vested in the Queen.

16. Until the Queen otiherwise directs the Seat of Government of Canada shal sa of (overn.

be Ottawa. ent.

IV. LECISLATlvE. POWEn.

17. There shall be one Parliarnent for Canada. consisting of the Queen, ain of larllatiiesit of
Upper House, styled the Sonate, and the Ilouse of Comons. (anaîa.

18. The prîvileges, inmmunities, and powers to be Ield, enjoyed, and exercised 'rivika, etc.,
by Uhe Sonate and hy the IHouse of Commons and by the Memihers thereof o ""
respectively, shall be such as arc fron Lime to tine defined hy Act of te Parlia-
ment of Canada, but so Uat the same shall never exceed those at the passinge
o)f titis Act held, enjoyed, and exercised by the Commons Ilouse of Parliamient
of the United Kingdon of Great Britain and Ireland and by the Nienbers
thereof.1

mi. Tie Parliament of Canada shall be called together not Inter titan six or it.
months after the Union.2

20. Thiere shall be a session of the Parliament of Canada once at ledst in every Yearly semion
year, so that twelve inonths shall not intervene between the last sitting of the ent
Parliament in one Session and its first sitting in the next Session.

T H E SENATE. 3  
Nunber of

21. The Sonate shall, subject to the provisions of this Act, consist of seventy- senatora.
two Members, who shall be styled Senators. Re )resietationi

22. lit relation to the constitution of te Senate, Canada shall be deened to of .rovincesà int
consist of three divisions:- seate.

(1) Ontario;
(2) Quebec;
(3) The Maritime Provinces; Nova Scotia and New Brunswick; which three

divisions shall (subject to the provisions of this Act) be equally representel in
the Senate as follows:-Ontario by Twcnty-four Seiators, Quebec by Twenty-
four Senators, and the Maritime Provinces by Twenty-four Senators, Twelve
thereof representing Nova Scotia, and Twelve thereof repbresenting New
Brunlswick.

li the case of Quebec, each of the twenty-four Senators representing tha,
Province shall b appointed for one of tite twenty-four Electorai Divisions o!
Lower Canada specilied in Sciedule A to Chapter 1 of the Consolidated
Statutes of Canada.
213. The qualitlcations of a Senator shall be as follows:-

(1) le shall be of the full age of thirty years;
(2) I-le shall be either a natural-born subject of the Queen, or a subject of

the Queen naturalized by an Act of the Parliament of Great Britain, or of the
Parliament of the United Kingdon of Great Britain and Ireland, or of the
Legislature of one of the Provinces of Upper Canada, Lower Canada, Canada,
Nova Scotia, or New Brunswick before the Union, or of the Parlianent of
Canada after the Union:

(3) Fie shall be legally or equitably seised as of freehold for his own use aui
benefit of lands or tenements held in froe and comnion soccage, or seised or
possessed for his own use and benelt of lands or tenements liekt in franc-alleu
or in roture, within the Province for which he is appointed, of Lite value of four

For an act amending ttis section, see No. CLX YX and note.
Te timt doninions parliamnent sset Novemter 7, 1867.

à See No. CXCV for the present arrangeneut. .

619



thousand dollars, over and ahove ail rents, dues, debts, charges, mortgages,
and incumbrances duIe, or payable out of or charrged on or affecting the same:

(4) i lis real and personal property shall be together worth four thousand
dollars over and nIove his deibts and liahilities:

(5) ile shal lbe resident in the Province for which lhe is nppointed:
(6) li tie case of Quebec lie shall have his real property qualilication in tihe

Electortail Division for wiih lie is appointed or shall be resident in that division.
Sunnmmns o 24. The Gove'rnor-General shal from tinie to lime, in tie Queen's niame, by

Senator. Instrument, uider the Great Seal of Canada, sumnmon qualified persons o the
Senate; and. sibject to the provisions of Uhis Act, every person so sumoned
shall becone and be a inerier of tie Senate and a Senator.

sumnmonsl of 2-5. Suchel persons shal bc first summoned to tUe Senate as tihe Queen by
uai Iody of Warrant, under i Ier lMajesty's Royal Sign .\anuial tihinks lit to ajpprove, and theirsenatIo. names shall be inserted in the Queen's Proclamation of Union.
Addition of 2(. if at aniv time, on tie recommendation of tie Governor-General, tie

ce Queen thinks lit to direct that three or six Memibers be added to the Senate, tie
Governor-Genera may by sumnils to three or six qualified personls (as the case
may be) representing equally fihe three divisions of Canada, add to tihe Sonate
accordinsgly.'

Rluedsction of 27. li case of such addition being at any time made, tie Governor-General
Senate to nlor- shall not smaimîsson any person to the Senate, except on a furtiher like direction by

nmai number. t he Queen on tise like recommenda tion, uîntil eaich of tihe three divisions of Canada
is represented by twenty-four Senators ani no more.

Namiber of 28. Tie ouner of Sena tors shall not at any time exceed seventy-eight.
Senalitom. 29. A Senator shall, sulbject to tise provisiois of this Act, hold his place in Lhe

Tenure of place. Senale for life.

Resigntation of 30. A Senator may by writing under his iand, addressed to tise Governor-
place l' senate. General, resign his place in the Senate, and thereuipon tise saine sha be vacanL
Di&sallcations 31. The place of a Senator shall becomise vacant in aly of tise following cases:-

of snatom. (1) If for two consecutive Sessions of tie larliamilent he fails fo give his
atteiiance in the Senate;

(2) if he takes an oatih or makes a declirations or acknowledgnent ofallegi-
ance, obedience, or adherence tu a Foreign Power, or does an act wiereby lie
becoimles a suiject. or Citizen. or entitled to the righits or privileges of a subject
tir citizen (if al Foreigni Power;

(3) If he is adjuiged tbankrupt or insolvent, or applies for tihe beniel of
any law reating tu insolvent debitors, or becomes a public defauslter;

(.1) If lie isatlainted orftreason orconvict.ed of felony or of any inamouscrsme
(5) If ie ceases to be qualified in respect of property or residence; provided

tiat a Sensa tor sIsall not be deemoed to have ceased tu be qualilled in respect
of residence by reason onlly of lis residIinsg at ie Seat of tie Governmsent of
Cansada, wilie holding an olice under t.iat. Governient requiring his presence
thecre.

Susnmnona on 32. Wien a vacancy happens in the Senate by resignation, death, or otherwise,vieaC h i Gvernor-Geera i shsl iv sunnons Io a lit and qmalifled person lili the
vacancye>.

As to quilifea- 33. Ir anv question arises respecting tise qualifleation of a Senator or a vacancy
1oiia, etc. in the Senate, tise sanie sihil be ieard and deternined by tie Senate.

Appoditment 34. Tie Governr-Generai may from time ta Line, by Instrument under lie
id spenker. Greht Seasil of Canlada, appoint a Sensator to be Speaker of tie Senate, and nay

remiove imii and appoint another in his stead.
Qioarusi of 35. Untsil the Parliam t o! Canaila otierwise provides, tihe lresence of at

snate. least. lifteen Senators, including the Speaker, shall bc necessary to constitute a
meeting of tie Senate for the exercise of its powers.

Viaing lin 36. Questions arising in tie Senate shall he decided by a majority of voices,
senate- and the Speaker shall in aIl cases have a vote, aud wien tise voices tire equsal

tise decision siail tae deemsed to be in tie negative.

a Thia à etion lai due to a auggestion mssade by the liritish government tint ai means ought to be
provided lin case of deadlock beitweens tihe senate anid the hoste of cofus. Ia 1873 thie governor-
gesneral fuiiledI the requiremnt ofs ot the sectios, ansd tise colonial ofllee repliei by a refusai, stating,
tiat tie crowa would sot auct except when it laid beeu inmade apparnsut tisat a difference huai arisen
ttweens thle two hsouseus < so siolusi aid penaeut a character thtat tihe govenment couid not heo
carried on without tie crow's iutervention. iad whien coukiud he sahownl tihat the limital creation of
Vusulonto alltwed b#y tihe aut wodii apply an adequsate ressedy. (Cauditan &eu(uloa 'apmr#, 1877,
Nu. 68.)
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The f louse of Comnons.
37. The iHotise of Comnions shal, subject to the provisions of this Act, consist conatution of

of one hundred and eigity-one Memibers, of wihomsi eigitty-two shall be elected "l'"1e ni
for Ontario, sixty-1ive for Quebec, nineteen for Nova Scotia, and fifteen for New o"mnong.
lirunswick.1

38. The Governor-General shall from time to time, in the Quieen's name, by summoning of
indsirumtent under the Grea. Seal of Canada, sumlmon and call together the llouse Iiwi of
f Colons. (conuions.

39. A Senator shall not bc capable of being elected or of sitting or voting a$ .,atori4 not to
a Meinber of hlie H ouse of Commons. mit in litiieA of

40. Until the Parliament of Canada otherwise provides, Ontario, Quebec, r
Nova Scotia, and New Brunswick shall, for the purposes of the Election 0t o t
Members to serve in the Ilouse of Commons, be div ided into Electoral Districts Four IProvinc.
as follows:-

1. Or.vrAnto.
Ontario shall be divi(lei into tlie Couinties, Rilings of Counties, Cities, parts

of riies, and Towns emniiierated in the First, Sciedule to tliis Act, eaci wiereof
shiall bc an Electoral District, each suich District as numbered in that Sehiedtile
being entitled to return one Memiber.

2. QUEnEc.
Quebec shal bc dlivided into sixty-iive ElectoralDistricts, comtîposedl of the

sixty-live Electoral Divisions into which Lower Canada is at tie passing of this
Act divided under Ciapter two of the Consolidated Stautes of Catnada, Cha:îpler
seventy-five of the Consolidatled Statutes for Lower Canada, and the Act of the
Province of Canada of the twenty-third year of the Queen, Chapter onie, or aîny
otlier Act amending the sane in force at the Union, so that each suci Electorai
Division shall bc for the purposes of this Act un Electoral District entitied to
return one Member.

3. Nova Sco-rA.

Eaci of the eighteen Cointies of Nova Scotia shall be an Electorai District.
'rite Couity of Halifax shall bc entitied to return two mîtenbers, and each of the
other Courities one Menber.

4. NEW BinuNswicK.

Eaci of the fourteen Counties into which New Brunswick is iivided, inchiuditg
the City and County of St. John, shall be an Electoral District. The City if
St. Joihn shall also le a separate Electoral District. Each of those tifteen Eleetoral
Districts shall bc entitled to return one Member.

41. Until the Parliament of Canada othierwise provides all laws in force in the ho nînce
severai Provinces of the Union, relative to the following mitters or auiy of them, of Istn
nameiy:-the qualifications and disqualifications of persons to be elected or to
sit or vote as Members of the lbouse of Assembly or Legislative Asseîily in the of CanadjaL otier-
severai Provinces, the Voters at Elections of suci Members; the oiaths to be wime prvidm.
taken by Voters; the Returning Olticers, their powers and duties, the piroceedings
at Elections; the periods during which Elections miiay bc conutinuied, the trial of
controverted Elections and proceedings incident tereto, lte vacating of seats
of Memabers, and the execution ut new Writs in cases of seaLs vacated otherwise
tian by dissolution,--shal respectively aipply to Elections of Members to serve
in the I louse of Commons for the saime several Provinces. Provided ititt util
the Parliament of Canada otherwise provides, nt any Election for a Member

uf the Ilouse of Comions for the District of Algoma, in itddition tu persons
qualiled by the law of the Province of Canada to vote, every ritale Britist Sub-
ject, agei Twenty-one years or u;pwards, being a householder, shall have a vote.

42. For the first Election of Menbers to serve in the If louse of Commons, the writa for tirt
Governor-General shall cause Writs to be issued by such person, in suci forn, cltiii.
and addressed tu sici Heturning Oflicers as he thinks lit.

'fTe person issuing Writs under this Section sial have the like powers as are
pussessed nt the Union by the Ol1eers charged with the issuing of Writs for the

1 sec below, Setion 61.
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Elti Mof lmbers to serve in hliei respeelive Ilouse of Assembily #Pr l.egisative

Asemîbly of the P1rovineo's of Canada, Nova Scotia, or New Bruniswick ; and the
let urninîug Olicers Io whom) Writs are directed under this Section shall have the
like powers as are possessed at, the Union by the Ollicer chaurged with the Rieturn-
iig of Writs for the Election of Mermbers to serve in the sanie respective Hiouse
of Assembly or Legislative Asseribily.

Ai to casual 43. In case : vacancy in the representation in the louse of Connons of any
vicancies. Electoral D istrict appens before the meeting of the Parliament, or after the

rietinug of the larliamiletL before provision is made by the Parliament in this
bhialf, the provisions of the last foregoing Section of this Aet shall extend and
apply lo the issuing and returinîg of a Writ in respect of sucli vacant District.

As to> e'teen 44. 'lie Ilouse of Comnions on its first assembling after a Gencral Election
of Sp6eaker. shall proceed with ail prael icable speed to elect one of its members to be Speaker.
As to î11mn1g 45. In c.ase of a vacancy happening in the office of Speaker by death, resigna-

Ui vicnicY n I ion, or otherwise, the flouse of Commions shall with al] practicable speed procced
oflice of speaker. to elect another of its mnenbers to be Speaker.

Speaker to 4G. The Speaker shall preside lit ail meetings of the flouse of Commons.
Proide• 47. Until the Plarliaient of Canada otherwise provides, in case of the absence

Vrmvision i" for any reason of the Speaker fromthe Chair of the House of Comtimions for a
case ofPlà5ti 7 1eriod of forty-eight consecutive hiours, the lbouse may elect another of its mem-

bers Io net as Speaker, aind the Member so elected shahl, during the continiuiance
of such absence of the Speaker have and execute ail the powers, privileges, and
duties of Spbeaker.

quitnini of 48. Tie pîresehnce of at least Lwenty Meinbers of the House of Cominons shall
JuimeI é f be' neesstr t eonst.itit.e a meeting of the hlouse for the exercise of its powers,

" ni for t lat pulrpose he Speaker shall be reckoned as a Nenber.
Votfng in 1rouss.j 49. Questions arising ins the flouseé of Conmtons shall be decided by a iajority

'f CIZI- 011$.of voices other thani that of the Speaker, and wien the voices are equal, but not
titherwise, the Speaker shalh have a vote.

ita uratioi. 50. Every louse of Cominons siall continue for five years fromt the day of
the rettrn of the Writs for choosing he louse (subject to be soonier dissolved
by the Governor-General) and no longer.

iennial ni . On t le conplietion of the census in the year one thousand eiiglit liuindred
m5js$uutmentoandoi event v-ne, ~and of eaci subsequent decenniaIl census, the representation of
repentation' it four Provinces shal)lbe rendjusted by such authority, in sucli manner and

frot such tUie as the Parlianient of Canada fron Lime to time provides, subject
and acording to the following ruiles:-

(1) Quiehec shiali have tlie fixed numiber of sixty-five imenbers:
(2) There shall be assigned to each of the other Provinces susci a number of

Meiibers as will bear the sanie proportion to the number of its population
(ascertnined t suh census) as the number sixty-five bears to the number of
the popuhtion of Quebec (so aiscertaiiet);

(3) in t he comuputation of the number of Menbers for a Province, a fractional
part nLot exceediig one-half of the whole nuntber requisite for entitling the
Province to a Meibher shall be disregarded ; but a fractionial part exceeding
one-lalf of that inuber sasll be equivaIent tu the whole nuimber:

(4) On any such reasdjustient, te nuinber of Members for a Province shail
not he reduced unless the prlportion which the numnber of the population of
the Province bore to the nuniber of the aggregate population of Canada it the
then last preceding readjusbtment of the number of Members for the Province
is ascertained at the then latest census to be diminisied by one-twentieth, part
or usplwaris:

(5) Such readjustmienît shall not take effect until the termination of the then
existing Parlianent.

j1uerase of -542. The nuisiber of Menbers of the flouse of Connons nay bc fron t.Lime to
numwtr of time increased by bite larliament of Canada, provided the proportionaLe repre-
Cunî°nse.ntation of the Provinces prescribed by this Act is not thereby disturbed.

MoneU Voles; Royal Asseni.
A 1ujiurition 53. Bills for appropriating any part of the Public Revenue, or for imposing
an x lills' any Tax or hmpost, shall originate in the House of Comsmons.
ll"econunenda- 5i4. 10, shaillnot b.e lawful for the Hlouse of Comrmons to adopt or pass any
iou lu . Vote, Resolution, Address, or 13111 for the appropriation of any part of the Public

ievenue, or of any Tux or hinpost, to any purpose, thtat has not been first recoin-
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imended to thatu Ilouse by Message of the Governor-Generil in the Session in
whichi sucli Vote, Resolution, Address, or Bill is proposed.

55. Wiere a Bill passed by .he Flouses of Parliaient is presented to the Royal ssent to
Goivernor-General for the Queen's assenL, lie slill declare, according to his Bilis, etc.
iliscretion, but subject to the provisions of this Act and to Her Majesty's instruc-
lions. either that ihe assents thereto in the Queen's name, or Muat le withholds
1Hie Queen's assent, or that le reserves Fhe Bill for the signification of the Queen's
pleiasure.

56. Where the Governor-General assents to a Bill in the Queen's name, le )iilowance by
shall by the first, convenient opportunity send an authentic copy of the Act to Order-in-Çouncil. o Act awented
one of lier Majesty's Principal Secretaries of State, and if the Queen in Council to by Governor
within two years after receipt thereof by the Secretary of State thinks lit to Gencral.
disaillow the Act, such Disallowance (with a certificate of the Secret.ary of State
of the day on which the Act was received by him) being signified by the Governor-
General, by Speech or Message to each of the Houses of the Parliament or by
Proclamation, shall annul the Act from and after the day of suchi signification.

57. A Bill reserved for the signification of the Queen's pleasure shall not have Signification
any force unless and until witiin two years from the day on which it was pre-of Quc018
senîted to the Governor-Generail for the Queen's Assent, the Governor-General Bill reserved.
signifies, lby Speech or Message to eaci of the louses of the Parliament or by
iroclamation, that it lias received the Assent of the Queen in Council.

An entry of every suchi Speech, Message, or Proclamation shall be made in the
Joiurnal of each Ilouse, and a duplicate thereof diy attested shall be delivered
to the proper Ofmicer t.o b kept among the Records of Canada.

V. P>novIiNCIaL CONsTITUTIONs.

Execulive P>ower.
58. For eaci Province there shall be an Olicer, styled the Lieutenant- Appointmen,

Governor, appointed by the Governor-General in Council by Instrument under of Lieutenant.-
the Great Seal of Canada. Uovernors.

59. A Lieut.enant-Governor shall hold office during the pleasure of the Governor- Tenure of (nice
Geieral; but any Lieutenant-Governor appointed after the commencement, of of Lieutenant-
hie first Session of the Parliament of Canada shall not be removable within live Governor.
y'ears from his appointment, except for cause assigned, which shall be com-
mnunicated to him in writing within one month after the order for his renovai
is made, and shall be communicated by Message to the Senate and t. the louse
of Commons within one week thereafter if the Parliament is then sitting, and if
not then, within one week after the commencement of the next Session of t.he
Iarliaiment.

60. The salaries of the Lieutenant-Governors shall be fixed and provided by SalariSe of
the Parliament of Canada. Lieutenant-

61. Every Lieutenant-Governor shall, before assuming the duties of lis ollce, Governors.
imake and subscribe before the Governor-General or some person authorized by Oaths, etc., of

hii, Oathis of Allegiance and Office similar to those taken by the Governor- (jovemnor.
General.

12. The provisions of this Act referring to the Lieutenant-Governor extend Application of
and apply to the Lieutenant-Governor for the time being of each Province or other Provialois
the Chief Executive Ollcer or Administrator for the Lime being carrying on the r e no
Government of the Province, by whatever title he is designated. Governor.

63. The Executive Council of Ontario and of Quebec shall be composed of A printmenît
sucli persons as the Lieu tenant-Governor from time to tinie thinks fit, and in oftxecutive
the first instance of the following Officers, namely: the Attorney-General, the Oicers for
Secretary and Registrar of the Province, the Treasurer of the Province, te Coim- Oun and
muissioner of Crown Lands, and the Commissioner of Agriculture and Public
Works, with, in Quebec, the Speaker of the Legislative Council and the Solicitor-
General.

64. The Constitution of the Executive Authority in each of the Provinces of Govenmenit of
Nova Scotia and New Brunswick shall, subject to the provisions of this Act, Nova sotia
continue as it exists at the Union, until altered under the authority of this Act. and New Bruns-

65. All powers, authorities, and functions which under any Act of the Parliau- wick.
ment of Great Britain, or of the Parliament of the United Kingdom of Great Powei te b
Dritain and Ireland, or of the Legisiature of Upper Canada, Lower Canada, or Lieutenant-
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Governr of Canada, were or are before or at the Union vested in or exercisable by the re-
ontarlu or

Quobec " iti spective Governors or Lieutenant-Governors of those Provinces, with the advice,
advice or aloie. or with the advice and consent, of the respective Execitive Councils thereof,

or in conjunction with those Councils or with any number of Menbers thereof,
or by those Governors or Lieutenant-Governors individually, shall, as far as the
sanie are capable of being exercised after the Union in relation to the Govern-
ment of Ontario and Quebcc respectively, be vested in and shall or mnay he
exercised by the Lieutenant-Governor of Ontario and Quebec respectively, with
the advice, or with the advice and consent of, or in conjunction with the respective
Executive Councils or any Members thereof, or hy the Lieutenant-Governor
individually, as the case requires, subject nevertheless (except with respect to
sich as exist under Acts of the Parliament of Great Britain, or of the Parlianent
of the United Kingdom of Great Britain and Ireland), to be abolished or altered
by the respective Legislatures of Ontario and Quebec.

As; to Lieu- 66. The provisions of this Act referring to the Lieu tenant-Governor in Council
tenant- overnor shall be construed as referring to the Lieutenaunt-Governor of the Province actingin cuncil. by ani wit.h the advice of the Executive Council thereof.

As to absence, 67. The Governor-General in Council mnay froi tinie to tine appoint an
e., of Lieute- Administrator to execute the oice and functions of Lieutenart-Governor during

nant-Governor. his absence, illness, or other inability.
seafts (if Provii- 68. Unless and until the Executive Governmnent of any Province otherwise

cial Govern- directs with respect to that Province, the seats of Government of the ProvincesIments;. shall be as follows, namely,-of Ontario, the City of Toronto; of Quebec, the
City of Quebec; of Nova Scotia, the City of Halifax; and of New Brunswick,
the City of Fredericton.

Legislative lowver.

1. Ontario.
legislatuire 69. There shall be a Legislature for Ontario, consisting of the Lieutenant,-

for Ontario. Governor and of one louse, styled the Legisiative Assembly of Ontario.
Electoral 70. The Legislative Assenbly of Ontario shall be composed of Eighty-two
Diistricts. Alembers, to be elected to represent the Eighty-two Electoral Districts set forth

in the First Scliedule to this Act.

2. Quebec.
legislattiro for 71. There shall be a Legislature for Quebec, consisting of the Lieutenant-

Qhuebec1t. Governor and of two 1-ouses, styled the Legislative Council of Quebec and the
Legisla tive Assenhly of Quebec.

Constitioii 72. The Legislative Council of Quebec shall be coniposed of Twenty-four
o1 Legi5Iltivc Members, to be appointed b>y the Lieutenant-Governor in the Queen's naine byGoJuuci. Instrument under the Great Seal of Quebec, one being appointed to represent

eaci of the Twenty-four Electoral Divisions of Lower Canada in this Act referred
to, and cachi holding oflice for the term of his lire, unless the LegislIature of
Quebec otherwise provides under the provisions of this Act.

Qualification 73. The qualifications of the Legislative Councillors of Quebec shall he the
f Lgisiatave saine as those of "hie SenatLors for Quebec.

Resignation, etc. 74. 'lhe place of a Legislative Councillor of Quebec shall become vacant in
t.he cases, mulaUis mulandis, in which the place of Senator becomes vacant.

Vacanicies. 75. When a vacancy happens in the Legislative Council of Quebec by resigna-
tion, death, or otherwise, the Lieutenant-Governor, in the Queen's nane, hy
Instrument under the Great Seal of Quehec, shall appoint a fit and qualilled
person to fill the vacancy.

Quetions as 76. If any question arises respecting the (ualifleat.ion of a Legislative Couuicillor
to vacnes, of Quebec, or a vacancy in the Legislative Council of Quebec, the sanie shall be

heard and determined by the Legislative Council,
Speaker of 77. The Lieutenant-Governor may, fron tine to time, by Instrument under
Legislative the Great Seal of Quebec, appoint a Member of the Legislative Council of Quebec,CounciC. to be Speaker thereof, and nay remove him and appoint another in his stead.
Quorum of 78. Until the Legislature of Quebec otherwise provides, the presence of at
LegC"il' least t.en Members of the Legislative Council, including the Speaker, shall be

' necessary to constitute a meeting for the exercise of iLs powers.
Voting in 79. Questions arising in the Legislative Council of Quebec shall be decided by

Leilative a majority of voices, and the Speaker shall in ail cases have a vote, and whiencounell. the voices are equal, the decision shall be deemed to be in the negative.
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80. The Legislative Assembly of Quebec shall be composed of Sixty-live Constitution

,lembers, to be elected to represent the Sixty-five Electoral Divisions or Dist ricts of reislativC
Ampunibly ofof Lower Canada in this Act referred to, subjeci, to alteration thereof by the "

Legisiattre of Quebec: Provided that, il shall not he iawful to present, ti th
Lieutenant-Governor of Quebec for assent any Bill for altering the limits of any
o)f the Electoral Divisions or Districts mentioned in the Second Scheduet tthis
Act, iinless the second and third readings of such Bill iave heen passed in the
Legislative Assembll)ly with the concurrence of the majarity of Lite Memtibers
representing ahl those Electoral IDivisions or Districts, and the assent shai not,
be given to such Bill unless an address lias heen presented by ite Legisiative
Assenbly to the Lieutenant-Governor, stating tat it 'las been so passed.

3. Ontario and Quebec.
Si. *ite Legislatures of Ontario and Quebec respectively shall be called to- First sesion

Lether not later than six months after the Union. tif Legislatures.
82. ''ie Lieutenant-Governor of Ontario and of Quebec shall, fram time to summoning of

tinte, in the Queen's naine, liv Instrument under lite Great, Seal of the Province, LegislttivO
summrnîîon and call togetier the Legislative Assemhly of thle Irovince. A"ml'

83. Until the Legislature of Ontario or of Quebec otherwise provides, a person Itt.-trictioti on
accepting or holding in Ontario or in Quebec any oflice, commission, or emn plov- I:Iect t' o
ment, permanent or temporary, at the nomination of tite Lieutenant-Governor, to ouce,
whici an annual salary, or any fee, allowance, eniolument., or profit of any kind
or attount whatever from the Province is attaclied, shall not he eligible as a
Member of the Legislative Assembly of the respective Province, nor shall he sit
or vote as such; but notiing in this Section shal Inake inteligible any person
heing a Member of lite Executive Council of the respective Province, or holding
anîy of the following Offices, that is to say :-tLie Ohlices of Attorney-General,
Secretary and Registrar of the Irovince, Treasurer of bte Province, Commissioner
of Crown Lands, and Commissioner of Agriculture and Public Works, and in
Quebec Solicitor-General, or shal disquailify liim to sit, or vote in te ilouse
for which lie is electel, provided lie is elected while holding sucit Oflice.

81. Until the Legislaitures of Ontario and Quebec respectively o.hierwise pro- Continuanc.
vide, all laws which at the Union are in force in those Provinces respectivelv if ti

relatve o the following matters or any of tlien, namely,-the quaiiicato lti
and disqualifications of persons to be elected or to sit or vote as Meibers of the
Assembly of Canada, the qualifications or disqualifications of voters, Lthe oaLts
to be taken by voters, te Returning Ollicers, their powers and duties, the pro-
ceedings at Elections, the periods diuring wiici such Elections may hbe contittuei,
and the trial of controverted Elections and the proceedings incident thereto,
flie vacating of the seats of Members, and tie issuing and execut ion of new Writs
in case of seats vacated otherwise than by dissolution, shail respectively apiply
to Elections of Members (o serve in the respective Legislative Asseiblies of
OIntario and Quebec.

Provied that until the Legislature of Ontario otherwise provides, at any
Election for a Member of the Legislative Assembly of Ontario for the District
of Algoma, in addition to persons qualified by the law of t.he Province of Canada
to vote, every male British Subject aged Twenty-one years or upwards, being a
householder, shall have a vote.

85. Every Legislative Assembly of Ontario and every Legislative Asseiibly of puntion of
Quebec shall continue for four years from the day of the return of tie Writs L "gi"tftive
for choosing the same (subject nevertheless to either the Legislative Assembly of Assemblies.

Ontario or the Legislative Assembly of Quebec being sooner dissolved hy Lite
Lieutenant-Governor of the Province), and no longer.

86. There shall be a Session of the Legislature of Ontario and of that of Quebec Yearly
once at least in every year, so that twelve montlis shall not intervene between of
the last sitting of the Legislature in each Province in one Session and its first.i
sitting in Lite next Session.

87. The following provisions of titis Act respecting the Ilouse of Commons of spe-aker,
Canada, shall extend and apply to the Legislative Asseniblies of Ontario and q"*"""'IC.
Quebec, that, is to say,-the provisions relating to the Election of a Speaker
originally and on vacancies, the duties of the Speaker, the absence of the Speaker,
the quorum, and the mode of voting, as if those provisions were here re-enacted
and made applicable in terms to each such Legisiative Assembly.

S8
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4. Nova Scotia and New Brunswick.
Constitutions

of Legisatures
of INova Scotia

and New Bruns-
wick.

First Elections.

88. The Constitution of the Legislature of each of the Provinces of Nova
Scotia and New Brunswick shall, subject to the provisions of this Act, continue
as it exists at the Union until altered under the Authority of this Act; and the
House of Assembly of New Brunswick existing at the passing of this Act shall,
unless sooner dissolved, continue for the period for which it was elected.

5. Ontario, Quebec and Nova Scotia.
89. Each of the Lieutenant-Governors of Ontario, Quebec, and Nova Scotia,

shall cause Writs to be issued for the first Election of Members of the Legislative
Assembly thereof in such form and by such person as he thinks fit, and at such
time and addressed to such Returning Olficer as the Governor-General directs,
and so that the first Election of a Member of Assembly for any Electoral District
or any subdivision thereof shall be held at the same time and at the same places
as the Election for a Member to serve in the House of Commons of Canada for
that Electoral District.

6. The Four Provinces.

Application to 90. The following provisions of this Act respecting the Parliament of Canada,
Legislatures of namely,-the provisions relating to appropriation and tax Bills, the recom-

provisions mendation of money votes, the assent to Bills, the disallowance of Acts,' and
respecting the signification of pleasure on Bills reserved,-shall extend and apply to themoney vote, Legislatures of the several Provinces as if those provisions were here re-enacted

and made applicable in terms to the respective Provinces and the Legislatures
thereof, with the substitution of the Lieutenant-Governor of the Province for
the Governor-General, of the Governor-General for the Queen and for a Secretary
of State, of one year for two years, and of the Province for Canada.

Legisiative
Authority of

Parliament of
Canada.

VI. DISTRIBUTION OF LEGISLATIvE POWERS.

Powers of the Parliamen.2

91. It shall be lawful for the Queen, by and with the advice and consent of
the Senate and House of Commons, to make laws for the peace, order and good
government of Canada in relation to all matters not coming within the classes
of subjects by this Act assigned exclusively to the Legislatures of the Provinces;
and for greater certainty, but not so as to restrict the generality of the foregoing
terms of this Section, it is hereby declared that (notwithstanding anything in
this Act) the exclusive Legislative Authority of the Parliament of Canada extends
to all matters coming within the classes of subjects next hereinafter enumerated,
that is to say:-

1. The Public Debt and Property:
2. The regulation of Trade and Commerce:
3. The raising of money by any mode or system of Taxation:
4. The borrowing of money on the Public Credit:
5. Postal Service:
6. The Census and Statistics:
7. Militia, Military and Naval Service, and Defence:
8. The fixing of and providing for the Salaries and Allowances of Civil and

other Officers of the Government of Canada:
9. Beacons, Buoys, Lighthouses, and Sable Island:

10. Navigation and Shipping:
11. Quarantine and the establishment and maintenance of Marine Hospitals:
12. Sea Coast and Inland Fisheries:
13. Ferries between a Province and any British or Foreign Country, or between

two Provinces:
14. Currency and Coinage:
15. Banking, Incorporation of Banks, and the issue of Paper Money:
16. Savings Banks:

1 For the disallowance of provincial acts, see Kennedy, Contitution of Canada, pp. 415 ff. and
Journal of Comparative Legislation, February, 1924, pp. 81 ff.

2 For an exhaustive summary of the interpretation by the courts of sections 91 and 92, 93 and 95,
see Lefroy, Canada's Federal Systen (1913), and Lefroy and Kennedy, Treatise on Canadian Consti-
tutional Law (1918). Since 1918 the interpretation must be sought in the law reports.
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17. Weights and Measures:
18. Bills of Exchange and Promissory Notes:
19. Interest:
20. Legal Tender:
21. Bankruptcy and Insolvency:
22. Patents of Invention and Discovery:
23. Copyrights:
24. Indians and Lands reserved for the Indians:
25. Naturalization and Aliens:
26. Marriage and Divorce:
27. The Criminal Law, except the Constitution of the Courts of Criminal

Jurisdiction, but including the Procedure in Criminal Matters:
28. The establishment, maintenance and management of Penitentiaries:
29. Such Classes of Subjects as are expressly excepted in the enumeration of

the Classes of Subjects by this Act assigned exclusively to the Legislatures
of the Provinces:

And any matter coming within any of the Classes of Subjects enumerated in
this section shall not be deemed to come within the Class of matters of a local
or private nature comprised in the Enumeration of the Classes of Subjects by this
Act assigned exclusively to the Legislatives of the Provinces.

Exclusive Powers of Provincial Legislatures.
92. In each Province the Legislature may exclusively make laws in relation Subjects of

to matters coming within the Classes of Subjects next hereinafter enumerated; exclusive
that is to say:- Legil

1. The amendment from time to time, notwithstanding anything in this Act,
of the Constitution of the Province, except as regards the Office of
Lieutenant-Governor:

2. Direct Taxation within the Province in order to the raising of a Revenue
for Provincial Purposes:

3. The borrowing of money on the sole credit of the Province:
4. The establishment and tenure of Provincial Offices, and the appointment

and payment of Provincial officers:
5. The management and sale of the Public Lands belonging to the Province,

and of the timber and wood thereon:
6. The establishment, maintenance, and management of public and reforma-

tory prisons in and for the Province:
7. The establishment, maintenance, and management of Hospitals, Asylums,

Charities, and Eleemosynary Institutions in and for the Provinces, other
than Marine Hospitals:

8. Municipal Institutions in the Province:
9. Shop, Saloon, Tavern, Auctioneer, and other Licenses, in order to the

raising of a Revenue for Provincial, Local, or Municipal purposes:
10. Local works and undertakings, other than such as are of the following classes:

(a) Lines of Steam or other Ships, Railways, Canals, Telegraphs, and other
works and undertakings connecting the Province with any other or
others of the Provinces, or extending beyond the limits of the Province.

(b) Lines of Steam Ships between the Province and any British or Foreign
Country:

(c) Such works as, although wholly situate within the Province, are before
or after their execution declared by the Parliament of Canada to be
for the general advantage of Canada or for the advantage of two or
more of the Provinces:

11. The Incorporation of Companies with Provincial Objects:
12. The Solemnization of Marriage in the Province:
13. Property and civil rights in the Province:
14. The Administration of Justice in the Province, including the constitution,

maintenance, and organization of Provincial Courts, both of Civil and of
Criminal Jurisdiction, and including procedure in civil matters in those
Courts:

15. The imposition of punishment by fine, penalty, or imprisonment for
enforcing any Law of the Province made in relation to any matter coming
within any of the classes of subjects enumerated in this Section:

16. Generally all matters of a merely local or private nature in the Province.
SS2
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Educalion.
Legislation 93. In and for each Province the Legislature may exclusively make laws in
reucactong relation to Education, subject and according to the following provisions:

u (1) Nothing in any such law shall prejudicially affect any rigit or privilege
with respect to Denominational Schools which any class of persons have by law
in the Province at the Union:

(2) AIl the powers, privileges, and duties at the Union by law conferred and
inposed in Upper Canada on the separate Sciools and School Trustees of the
Queen's Roman Catholie Subjects shall be and the same are hereby extended
to the Dissentient Schools of the Queen's Protestant and Roman Catholic
Subjects in Quebec:

(3) Where in any Province a system of separate or Dissentient Sciools exists
by law at the Union or is thereafter established by the Legislature of the Province,
an appeal shall lie to the Governor-General in Council from any act or decision
of any Provincial authority affecting any right or privilege of the Protestant or
Roman Catholic minority of the Queen's Subjects in relation to Education;

(4) In case any such Provincial law as from tinte to time seems to the Governor-
General in Council requisite for the due execution of the provisions of this Section
is not made, or in case any decision of the Governor-General in Council on any
appeal under this Section is not duly executed by the proper Provincial authority
in that beialf, then and in every suci case, and as far only as the circumstances
of cach case require, the Parliament of Canada nay inake renedial laws for the
due execution of the provisions of this Section, and of any decision of the
Governor-General in Council under this Section.

Unifornity of Laws in Ontario, Nova Scolia, and New Brunswick.
Legislation 94. Notwithstanding anything in this Act, the Parliament of Canada mtay

for unifornity make provision for the uniformity of all or any of the laws relative to propertyof laws in thrc
Proinces. and civil rights in Ontario, Nova Scotia, and New Brunswick, and of the pro-

cedure of all or any of the Courts in those three Provinces, and from and after
the passing of any Act in that behalf, the power of the Parliament of Canada
to make laws in relation to any matter comprised in any such Act shall, not-
witistanding atything in ttis Act, be unrestricted; but any Act of the Parliament
of Canada making provision for such uniformity shall not have effect in any
Province unless and until it is adopted and enacted as law by the Legislature
thereof.

Agriculture and Immigralion.
Concurrent 95. In each Province the Legislature may make laws in relation to Agriculture

in the Province, and to Immigration into the Province; and it is iereby declared
respecting that the Parliament of Canada may from time to time make laws in relation to

Agriculture, etc. Agriculture in all or any of the Provinces, and to Immigration into all or any of
the Provinces; and any law of the Legislature of a Province, relative to Agri-
culture or to Immigration, shall have effect in and for the Province as long and
as far only as it is not repugnant to any Act of the Parliament of Canada.

VII. JUDICATURE.

Appointment of 96. The Governor-General shall appoint the Judges of the Superior, District,
Judges- and County Courts in each Province, except those of the Courts of Probate in

Nova Scotia and New Brunswick.
Selection of 97. Until the laws relative to property. and civil rights in Ontario, Nova

Judges in Scotia and New Brunswick, and the procedure of the Courts in those Provinces,Ontario, etc.; are made uniform, the Judges of the Courts of those Provinces appointed by the
Governor-General shall be selected from the respective Bars of those Provinces.

In Quebec. 98. The Judges of the Courts of Quebec shall be selected from the Bar of that
Province.

Tenure of office 99. The Judges of the Superior Courts shall hold office during good behaviour,
of Judges of but shall be removable by the Governor-General on address of the Senate andSuperior Courts. House of Commons.

Salaries, etc., 100. The salaries, allowances, and pensions of the Judges of the Superior,of Judges. District, and County Courts (except the Courts of Probate in Nova Scotia and
New Brunswick), and of the Admiralty Courts in cases where the Judges thereof
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are for the time being paid by salary, shall be fixed and provided by the Parlia-
ment of Canada.

101. The Parliament of Canada may, notwitlstanding anything in this Act, General Court
fron time to time, provide for the constitution, maintenance, and organization of Appeal, etc.
of a General Court of Appeal for Canada, and for the establishment of any
additional Courts for the better Administration of the Laws of Canada.

VIII. REVENUES; DEBTS; AsSETS; TAXATION.
102. All Duties and Revenues over which the respective Legislatures of Canada, Creation of

Nova Scotia, and New Brunswick before and at the Union, had and have power Consolidated
of appropriation, except such portions thereof as are by this Act reserved to Revenue Fund.
the respective Legislatures of the Provinces, or are raised by then in accordance
with the special powers conferred on them by this Act, shall form one Con-
solidated Revenue Fund, to be appropriated for the public service of Canada
in the manner and subject to the charges in this Act provided.

103. The Consolidated Revenue Fund of Canada shall be permanently charged Expenses of
with the costs, charges and expenses incident to the collection, management, Collection, etc.
and receipt thereof, and the same shall form the first charge thereon subject
to be reviewed and audited in such manner as shall be ordered by the Governor-
General in Council until the Parliament otherwise provides.

104. The annual Interest of the public debts of the several Provinces of Canada, Interest of
Nova Scotia and New Brunswick at the Union shall form the second charge on Provincial public
the Consolidated Revenue Fund of Canada. debts.

105. Unless altered by the Parliament of Canada, the salary of the Governor- salary o!
General shall be Ten Thousand Pounds sterling money of the United Kingdom Governor-
of Great Britain and Ireland, payable out of the Consolidated Revenue Fund of General.
Canada, and the same shall form the third charge thereon.

106. Subject to the several payments by this Act charged on the Consolidated Appropriation
Revenue Fund of Canada, the same shall be appropriated by the Parliament of fron time to
Canada for the public service. tine.

107. All Stocks, Cash, Bankers' Balances, and Securities for money belonging Transfer of
to each Province at the time of the Union, except as in this Act mentioned, shall stocks, etc.
be the property of Canada, and shall be taken in reduction of the arnount of
the respective debts of the Provinces at the Union.

108. The Public Works and Property of each Province enumerated in the Transfer of
Third Schedule to this Act shall be the Property of Canada. property i"

109. Ail Lands, Mines, Minerals, and Royalties belonging to the several Property in
Provinces of Canada, Nova Scotia, and New Brunswick, at the Union and all Lands, Mines,
sums then due or payable for such Lands, Mines, Minerals, or Royalties, shall etc.
belong to the several Provinces of Ontario, Quebec, Nova Scotia, and New Bruns-
wick in which the same are situate or arise, subject to any trusts existing in
respect thereof, and to any interest other than that of the Province in the same.

110. All Assets 'connected with such portions of the Public Debt of each Assets connected
Province as are assumed by that Province shall belong to that Province. with provincial

111. Canada shall be liable for the Debts and Liabilities of each Province Canada to be
existing at the Union. liable to thern.

112. Ontario and Quebec conjointly shall be liable to Canada for the amount Debts of
(if any) by which the debt of the Province of Canada exceeds at the Union Ontario and
Sixty-two million five hundred thousand dollars, and shall be charged with Quebec.
interest at the rate of five per centum per annum thereon.

113. The assets enumerated in the Fourth Schedule to this Act, belonging at Assets of Ontario
the Union to the Province of Canada, shall be the property of Ontario and Quebec and Quebec.

conjointly.
114. Nova Scotia shall be liable to Canada for the amount (if any) by which Debt o! Nova

e Scotia.its public debt exceeds at the Union Eight million dollars, and shall be charged
with interest at the rate of five per centum per annum thereon.

115. New Brunswick shall be liable to Canada for the amount (if any) by which Debt of.New
its public debt exceeds at the Union Seven million dollars, and shall be charged Brllswick.
with interest at the rate of five per centum per annum thereon.

116. In case the public debts of Nova Scotia and New Brunswick do not at Pa ynet
the Union amount to Eight million and Seven million dollars respectively, they Nova Scotia and
shall respectively receive, by half-yearly payments in advance from the Govern- New Bruns-
ment of Canada, interest at five per centum per annum on the difference between wick.
the actual amounts of their respective debts and such stipulated amounts.
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Provincial 117. The several Provinces shall retain all their respective public property

public property. not otherwise disposed of in this Act, subject to the right of Canada to assume
any lands or public property required for Fortifications or for the defence.of the
country.

Grants to 118. The following sums shall be paid yearly by Canada to the several Pro-
Provnces, vinces for the support of their Governments and Legislatures:-

Dollars
Ontario . . . . Eighty thousand
Quebec . . . . . Seventy thousand
Nova Scotia . . . Sixty thousand
New Brunswick . . . Fifty thousand

Two hundred and Sixty thousand;

and an annual grant in aid of each Province shall be made, equal to Eighty
cents per head of the population as ascertained by the census of One thousand
eight hundred and Sixty-one, and in the case of Nova Scotia and New Brunswick,
by each subsequent decennial census until the population of each of those two
Provinces amounts to Four hundred thousand souls, at which rate such grant
shall thereafter remain. Such grants shall be in full settlement of all future
demands on Canada, and shall be paid half-yearly in advance to each Province;
but the Government of Canada shall deduct from such grants, as against any
Province, all sums chargeable as interest on the public debt of that Province in
excess of the several amounts stipulated in this Act.

Further grants 119. New Brunswick shall receive, by half-yearly payments in advance from
tO Ne-w Canada, for the period of ten years from the Union, an additional allowance ofBrunswick. Sixty-three thousand dollars per annum; but as long as the public debt of that

Province remains under Seven million dollars, a deduction equal to the interest
at five per centum per annum on such deficiency shall be made from that allow-
ance of Sixty-three thousand dollars.

Forn of 120. All Payments to be made under this Act, or in discharge of liabilities
payments. created under any Act of the Provinces of Canada, Nova Scotia, and New Bruns-

wick respectively, and assumed by Canada, shall, until the Parliament of Canada
otherwise directs, be made in such form and manner as may from time to time
be ordered by the Governor-General in Council.

Canadian 121. All articles of the growth, produce, or manufacture of any one of the
manufactures, Provinces shall, from and after the Union, be admitted free into each of the otheretc. Provinces.

6ustoms and 122. The Customs and Excise Laws of each Province shall, subject to the
Excise Laws. provisions of this Act, continue in force until altered by the Parliament of Canada.

Exportation and 123. Where Customs Duties are, at the Union, leviable on any goods, wares,
Importation as or merchandises in any two Provinces, those goods, wares, and merchandises

between two may from and after the Union, be imported from one of those Provinces intoProvinces. the other of them, on proof of payment of the Customs Duty leviable thereon
in the Province of exportation, and on payment of such further amount (if any)
of Customs Duty as is leviable thereon in the Province of importation.

Lumber dues 124. Nothing in this Act shall affect the right of New Brunswick to levy the
in New lumber dues 1 provided in Chapter Fifteen of Title Three of the Revised Statutes

Brunswick. of New Brunswick, or in any Act amending that Act before or after the Union,
and not increasing the amount of such dues; but the lumber of any of the
Provinces other than New Brunswick shall not be subject to such dues.

Exemption of 125. No Lands- or Property belonging to Canada or any Province shall be
public Lands. liable to taxation.

Provincial 126. Such portions of the Duties and Revenues over which the respective
Revenue Fd Legislatures of Canada, Nova Scotia, and New Brunswick had before the Union

power of appropriation, as are by this Act reserved to the respective Govern-
ments or Legislatures of the Provinces, and all Duties and Revenues raised by
theni in accordance with the special powers conferred upon them by this Act,
shall in each Province form one Consolidated Revenue Fund to be appropriated
for the Public Service of the Province.

I These dues were abolished under the treaty of Washington, section xxxi, 1871. An act was passed
by the Dominion parliament (36 Victoria, c. 41), providing compensation for New Brunswick from the
Dominion.
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IX. MISCELLANEOUS PRovIsioNs.

General.

127. If any person being at the passing of this Act, a Member of the Legislative As to Legisla-
Council of Canada, Nova Scotia, or New Brunswick, to whom a place in the Senate tive Councillors
is offered, does not within thirty days thereafter, by writing under his hand, of Provne
addressed to the Governor-General of the Province of Canada or to the Lieutenant- Senators.
Governor of Nova Scotia or New Brunswick (as the case may be) accept the same,
he shall be deemed to have declined the same; and any person who, being at
the passing of this Act a Member of the Legislative Council of Nova Scotia or
New Brunswick, accepts a place in the Senate, shall therebyvacate his Seat in
such Legislative Council.

128. Every Member of the Senate or House of Commons of Canada shall, Oath of Ai-
before taking bis Seat thercin, take and subscribe before the Governor-General legiance, etc.
or some person authorized by him, and every Member of a Legislative Council
or Legislative Assembly of any Province shall, before taking his Seat therein,
take and subscribe before the Lieutenant-Governor of the Province, or some
person authorized by him, the Oath of Allegiance contained in the Fifth Schedule
to this Act; and every Member of the Senate of Canada and every Member of
the Legislative Council of Quebec shall also, before taking his Seat therein, take
and subscribe before the Governor-General, or some person authorized by him,
the Declaration of Qualification contained in the same Schedule.

129. Except as otherwise provided by this Act, all Laws in force in Canada, Continuance
Nova Scotia, or New Brunswick at the Union, and all Courts of Civil and Criminal of existing Laws,
Jurisdiction, and all legal Commissions, Powers, and Authorities, and all Officers, rts, Omeers,
Judicial, Administrative, and Ministerial, existing therein at the Union, shall
continue, in Ontario, Quebec, Nova Scotia, and New Brunswick respectively,
as if the Union had not been made; subject nevertheless (except with respect to
such as are enacted by or exist under Acts of the Parliament of Great Britain or
of the Parliament of the United Kingdom of Great Britain and Ireland) to be
repealed, abolished, or altered by the Parlianant of Canada, or by the Legislature
of the respective Province, according to the authority of the Parliament or of
that Legislature under this Act.

130. Until the Parliament of Canada otherwise provides, all Officers of the Transfer of
several Provinces having duties to discharge in relation to matters other than Officers to
those coming within the classes of subjects by this Act assigned exclusively to Canada.
the Legislatures of the Provinces shall be Officers of Canada, and shall continue
to discharge the duties of their respective offices under the same liabilities,
responsibilities, and penalties as if the Union had not been made.

131. Until the Parliament of Canada otherwise provides, the Governor- Appointment
General in Council may from time to time appoint such Officers as the Governor- of new Officers.
General in Council deems necessary or proper for the effectual execution of this
Act.

132. The Parliament and Government of Canada shall have all powers neces- Jrety obliga
sary or proper for performing the obligations of Canada or of any Province -

thereof, as part of the British Empire, towards Foreign Countries, arising under
Treaties between the Empire and such Foreign Countries.

133. Either the English or the French language may be used by any person Use of EnglishM and French
in the debates of the Houses of the Parliament of Canada and of the Houses Of languages.
the Legislature of Quebec; and both those languages shall be used in the respective
Records and Journals of those Houses; and either of those languages may be
used by any person or in any pleading or process in or issuing from any Court
of Canad'a established under this Act, and in or from all or any of the Courts
of Quebec.

The Acts of the Parliament of Canada and of the Legislature of Quebec shall
be printed and published in both those languages.

Ontario and Quebec.

134. Until the Legislature of Ontario or of Quebec otherwise provides, the Appointment
Lieutenant-Governors of Ontario and Quebec may each appoint, under the Great of Executive

Seal f th ProinceOfficers for
Seal 0f the Province, the following Officers, to hold office during pleasure, that Ontario and
is to say,-the Attorney-General, the Secretary and Registrar of the Province, Quebec.

1867]



632 CONSTITUTIONAL DOCUMENTS OF CANADA [1841-
the Treasurer of the Province, the Commissioner of Crown Lands, and the Com-
rrissioner of Agriculture and Public Works, and in the case of Quebec the
Solicitor-General; and may, by order of the Lieutenant-Governor in Council,
fron time to time prescribe the duties of those Oflicers, and of the several
Departments over which they shall preside or to which they shall belong, and
of the Officers and Clerks thereof; and may also appoint other and additional
Officers to hold office during pleasure, and may from time to time prescribe the
duties of those Officers, and of the several Departments over which they shall
preside or to which they shall belong, and of the Officers and Clerks thereof.

Powes, autic, 135. Until the Legislature of Ontario or Quebec otherwise provides, all rights,
etc., Exécu- powers, duties, functions, responsibilities, or authorities at the passing of this

tire OmerUs. Act vested in or imposed on the Attorney-General, Solicitor-General, Secretary
and Registrar of the Province of Canada, Minister of Finance, Commissioner of
Crown Lands, Commissioner of Public Works, and Minister of Agriculture and
Recciver-General, by any Law, Statute, or Ordinance of Upper Canada, Lower
Canada, or Canada, and not repugnant to this Act, shall be vested in or imposed
on any Offlicer to be appointed by the Lieutenant-Governor for the discharge of
the same or any of them; and the Commissioner of Agriculture and Public Works
shall perform the duties and functions of the office of Minister of Agriculture
at the passing of this Act imposed by the law of the Province of Canada as well
as those of the Commissioner of Public Works.

Great seals. 136. Until altered by the Lieutenant-Governor in Council, the Great Seals
of Ontario and Quebec respectively shall be the same, or of the same design, as
those used in the Provinces of Upper Canada and Lower Canada respectively
before their Union as the Province of Canada.

Constmretion 137. The words 'and from thence to the end of the then next ensuing Session
ouf tel'JIorary of the Legislature,' or words to the saine effect used in any temporary Act of

' the Province of Canada not expired before the Union, shall be construed to extend
and apply to the next Session of the Parliament of Canada, if the subject-matter
of the Act is within the powers of the same as defined by this Act, or to the next
Sessions of the Legislalures of Ontario and Quebec respectively, if the subject-
matter of the Act is within the powers of the same as defined by this Act.

As to errors in 138. Fron and af ter the Union the use of the words 'Upper Canada' instead
names- of 'Ontario,' or 'Lower Canada' instead of 'Quebec,' in any Deed, Writ,

Process, Pleading, Document, Matter, or Thing shall not invalidate the same.
As to issue 139. Any Proclamation under the Great Seal of the Province of Canada, issued

of Proclama- before the Union, to take effect at a time which is subsequent to the Union,
un to, o- whether relating to that Province, or to Upper Canada, or to Lower Canada,

nîflc-ce after and the several matters and things therein proclaimed, shall be and continue
bUfnion- of like force and effect as if the Union had not been made.

As to issue 140. Any Proclamation which is authorized by any Act of the Legislature of
of Proclama- the Province of Canada to be issued under the Great Seal of the Province oftioNfrter Canada, whether relating to that Province, or to Upper Canada, or to Lower

Canada, and which is not issued before the Union, may be issued by the Lieu-
tenant-Governor of Ontario or of Quebec, as its subject-matter requires, under
the Great Seal thereof; and from and after the issue of such Proclamation the
same and the several matters and things therein proclaimed shall be and continue
of the like force and effect in Ontario or Quebec as if the Union had not been
nade.

Penitentiary. 141. The Penitentiary of the Province of Canada shall, until the Parliament
of Canada otherwise provides, be and continue the Penitentiary of Ontario and
of Quebec.

Arbitration 142. The division and adjustment of the Debts, Credits, Liabilities, Properties,
respecting and Assets of Upper Canada and Lower Canada shall be referred to the arbitra-

Jebts, etc. ment of three arbitrators, one chosen by the Government of Ontario, one by
the Government of Quebec, and one by the Government of Canada; and the
selection of the arbitrators shall not be nade until the Parliament of Canada and
the Legislatures of Ontario and Quebec have met; and the arbitrator chosen
by the Government of Canada shall not be a resident either in Ontario or in
Quebec.

Division of 143. The Governor-General in Council may from time to time order that such
records. and so many of the records, books and documents of the Province of Canada as

he thinks fit shall be appropriated and delivered either to Ontario or to Quebec,
and the same shall thenceforth be the property of that Province; and any copy
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thereof or extract therefrom, duly certified by the Officer having charge of the
original thereof, shall be admitted as evidence.

144. The Lieutenant-Governor of Quebec may from time to time, by Proclama- Constitution of
tion under the Great Seal of the Province, to take effect from a day to be appointed Townships in
therein, constitute Townships in those parts of the Province of Quebec in which
Townships are not then already constituted, and lix the metes and bounds
thereof.

X. INTERCOLONIAL RAILWAY.

145. Inasmucli as the Provinces of Canada, Nova Scotia, and New Brunswick Duty of Govern-
have joined in a declaration that the construction of the Intercolonial Rilway rment andhave oinc Haiway arliament of
is essential to the consolidation of the Union of British North America, and to Canada to make
the assent thereto of Nova Scotia and New Brunswick, and have consequently railway herein
agreed that provision should be made for its immediate construction by the described.
Government of Canada: Therefore, in order to give effect to that agreement, it
shall be the duty of the Government and Parliament of Canada to provide for
the commencement, within Six months after the Union, of a Railway connecting
the River St. Lawrence with the City of Halifax in Nova Scotia, and for the
construction thereof without intermission, and the completion thereof with all
practicable speed.

XI. ADMISsIoN OF OTHER COLONIES.

146. It shall be lawful for the Queen, by and with the advice of Her Majesty's Power to
Most Honourable Privy Council, on Addresses from the Houses of the Parliament admit New-
of Canada, and from the Houses of the respective Legislatures of the Colonies etc., into the
or Provinces of Newfoundland, Prince Edward Island, and British Columbia, Union.
to admit those Colonies or Provinces, or any of them, into the Union, and on
Address from the Houses of the Parliament of Canada to admit Rupert's Land
and the North-Western Territory, or either of them, into the Union, on such terms
and conditions in each case as are in the Addresses expressed and as the Queen
thinks fit to approve, subject to the provisions of this Act; and the provisions
of any Order in Council in that behalf shall have effec. as if they had been
enacted by the Parliament of the United Kingdom of Great Britain and Ireland.1

147. In case of the admission of Newfoundland and Prince Edward Island or AS to the
either of them, each shall be entitled to a representation, in the Senate of Canada, representation
of Four Members, and (notwithstanding anything in this Act) in case of the O Newfo nd-
admission of Newfoundland the normal number of Senators shall be Seventy- Edward Island
six and their maximum number shall be Eighty-two; but Prince Edward Island in senate.
when admitted shall be deemed to be comprised in the third of the Three Divisions
into which Canada is, in relation to the constitution of the Senate, divided by
this Act, and accordingly, after the admission of Prince Edward Island, whether
Newfoundland is admitted or not, the representation of Nova Scotia and New
Brunswick in the Senate shall, as vacancies occur, be reduced froma Twelve to
Ten Members respectively, and the representation of each of those Provinces
shall not be increased at any time beyond Ten, except under the provisions of
this Act, for the appointment of Three or Six additional Senators under the
direction of the Queen.

Nole.-The schedules of the B.N.A. Act are omitted as unnecessary for the
purposes of this volume.

1 Of. Nos. CLXXVIII anti CLXXXVII. For the admission of Rupert's Land and the North-Western
Territory, see Nos. CLXXIV and CLXXVI. For the admission of British Columbia and Prince
Edward Island, see NosrCLXXVII and CLXXIX.
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No attempt has been made to illustrate the workings of the British
North America Act from the mass of case law which has gathered
round it. The beginner will find an excellent survey of it up to 1918 in
Lefroy and Kennedy, Short Treatise on Canadian Constitutional Law
(Toronto, 1918). The subsequent leading cases must be followed in
the reports. In this period documents are inserted dealing with the
territorial completion of the Dominion and the organization of new
provinces (Nos. CLXXIV, CLXXV, CLXXVI, CLXXVII, CLXXVIII,
CLXXIX, CLXXXIX, CXC); with the office of governor-general
(Nos. CLXXXI, CLXXXII, CLXXXIII, CLXXXIV); with the
constitution of the senate (No. CXCV); with the nature and consti-
tution of the imperial conferences (Nos. CXCI and CXCIII); with the
trèaty-making power (Nos. CLXXXVIII, CXCII, and CCI); with Cana-
dian representation in London and in foreign countries (Nos. CLXXXV,
CLXXXVI, CXCIX, CCIII); with the development of nationhood
(Nos. CXCVII, CXCVIII, CCII, CCV); with Canadian nationals and
citizens (No. CC). For obvious reasons the covenant of the league of
nations has been added.





CLXXIV

RUPERT'S LAND ACT, 1868.

(31-32 Victoria, c. 105.)

An Act for enabling Her Majesty Io accept a Surrender upon Terms of the Lands,
Privileges, and Rights of "The Governor and Company of Adventurers of England
trading into Hudson's Bay," and for admitting the same into the Dominion of
Canada.

[31sV July, 1868.]

W-IEREAS by certain letters Patent granted by His late Majesty King Charles Recital of the
the Second in the Twenty-second Year of His Reign certain Persons therein Charter of
named were incorporated by the Name of "The Governor and Company of Co., 22 Car. 22.
Adventurers of England trading into Hudson's Bay," and certain Lands and
Territories, Rights of Government, and other Rights, Privileges, Liberties,
Franchises, Powers, and Authorities, were thereby granted or purported to be
granted to the said Governor and Company in His Majesty's Dominion in North
America:

And whereas by the British North America Act, 1867, it was (amongst other
things) enacted that it should be lawful for Her Majesty, by and with the Advice
of Her Majesty's most Honourable Privy Council, on Address from the Houses of
the Parliament of Canada, to admit Rupert's Land and the North Western
Territory, or either of them, into the Union on such Terms and Conditions as are
in the Address expressed and as Her Majesty thinks fit to approve, subject to
the provisions of the said Act: 1

And whereas for the Purpose of carrying into effect the Provisions of the said Recital of
British North America Act, 1867, and of admitting Rupert's Land into the said Agreement of
Dominion as afôresaid upon such Terms as Her Majesty thinks fit to approve, it surrender.
is expedient that the said Lands, Territories, Rights, Privileges, Liberties,
Franchises, Powers, and Authorities, so far as the same have been lawfully
granted to the said Company, should be surrendered to Her Majesty, Her Heirs
and Successors, upon such Terms and Conditions as may be agreed upon by and
between Her Majesty and the said Governor and Company as hereinafter men-
tioned:

Be it therefore enacted by the Queen's most Excellent Majesty, by and with
the Advice and Consent of the Lords, Spiritual and Temporal, and Commons, in
this present Parliament assembled, and by the Authority of the same, as follows:

1. This Act may be cited as " Rupert's Land Act, 1868." Short Title.
2. For the Purposes of this Act the Term "Bupert's Land" shall include Definition of

the whole of the Lands and Territories held or claimed to be held by the said "Rupert'sLand."
Governor and Company.

It shall be competent for the said Governor and Company to surrender to Her Power of Her
Majesty, and for Her Majesty by any Instrument under Her Sign Manual and majestytoaccept
Signet to accept a Surrender of all or any of the Lands, Territories, Rights, lands etc., of the
Privileges, Liberties, Franchises, Powers, and Authorities whatsoever granted or Company on cer-
purported to be granted by the said Letters Patent to the said Governor and Com- tain terms.
pany within Rupert's Land, upon such Terms and Conditions as shall be agreed
upon by and between Her Majesty and the said Governor and Company; pro-
vided, however, that such Surrender shall not be accepted by Her Majesty until
the Terms and Conditions upon which Rupert's Land shall be admitted into the
said Dominion of Canada shall have been approved of by Her Majesty, and
embodied in an Address to Her Majesty from both Houses of the Parliament of
Canada in pursuance of the One hundred and forty-sixth Section of the British
North America Act, 1867; and that the said Surrender and Acceptance thereof
shall be null and void unless within a Month from the Date of Such-Acceptance
Her Majesty does by Order in Council under the Provisions of the said last recited
Act admit Rupert's Land into the said Dominion; provided further, that no
Charge shall be imposed by such Terms upon the Consolidated Fund of the
United Kingdom.

1 See No. CLXXIII, section 146. For the necessary address, see Journals of the House of Commons,
1867-8, vol. 1, pp. 67.ff. For a valuable discussion see Martin, Chester, 'The first "New Provincé" of
the Dominion' (Canadian Historical RMeiw, i, pp. 354 ff.).
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Extinguishnent 4. Upon the Acceptance by 1Her Majesty of such Surrender all Rights of
of all rights of Government and Proprietary Rights, and all other Privileges, Liberties, Fran-
the Company. chises, Powers, and Authorities whatsoever, granted or purported to be granted

by the said Letters Patent to the said Governor and Company within Rupert's
Land, and which shall have been so surrendered, shall be absolutely extinguislhed;
provided that nothing herein contained shall prevent the said Governor and
Company from continuing to carry on in Rupert's Land or elsewhere Trade and
Commerce.

Power of 11er 5. It shall be competent to Her Majesty by any such Order or Orders in Council
MajestybyOrder as aforesaid, on Address from the Houses of the Parliament of Canada, to declare
in Coulleil to ad- that Rupert's Land shall, froin a Date to be therein mentioned, be admitted intomit Rupert's
Land into and and become part of the Dominion of Canada; and thereupon il shall be lawful for
form part of the the Parlianent of Canada from the Date aforesaid to make, ordain, and establish

na. of witin the Land and Territory so admitted as aforesaid all such Laws, Institu-
tions, and Ordinances, and to constitute such Courts and Officers, as may he
necessary for the Peace, Order, and good governnent of Her Majesty's Subjects
and others therein: Provided that, until otherwise enacted by the said Parliament
of Canada, all. the Powers, Authorities, and Jurisdiction of the several Courts of

Jurisdiction of Justice now established in -iupert's Land, and of the several Officers thereof,present Courts and of all Magistrates and Justices now acting within the said Limits, shall con-and OfFicersbM
continued. tinue in full force and effect therein.

CLXXV

THE MANITOBA ACT, 1870

Preamble.

(33 Victoriae, c. 3.) 1
An Ac1 Io arnend and continue the Act 32 and 33 Vicloriae, chapler 3; and to establish

and provide for the Government of Maniloba.
[Assented to May 12th, 1870.]

Whereas it is probable that Her Majesty, The Queen, may, pursuant to the
British North America Act, 1867, 1)e pleased to admit Rupert's Land and the
North-Western Territory 2 into the Union or Dominion of Canada, before the
next Session of the Parliament of Canada:

And whereas it is expedient to prepare for the transfer of the said Territories
to the Government of Canada at the time appointed by the Queen for such ad-
mission:

And whereas il is expedient also to provide for the organization of part of the
said Territories as a province, and for the establishîment of a Government therefor,
and to make provision for the Civil Government of the remaining part of the said
Territories, not included within the limits of the Province:

Therefore Her Majesty, by and with the advice and consent of the Senate and
Province to flouse of Commons of Canada, enacts as follows:

be formed out 1. On, from and after the day upon which the Queen, by and with the adviceof N.-W. On
territory when and consent of Her Majesty's Most Honourable Privy Council, under the authority

united to of the 146thi Section of the British North America Act, 1867, shall by Order in
Canada. Council in that behalf, admit Rupert's Land and the North-Western Territories

into the Union or Dominion of Canada, there shall be formed out of the same a
Its name and province, which shall b one of the Provinces of the Dominion of Canada, and

boundaries. which shall be called the Province of Manitoba, and be bounded as follows: that
is to say, commencing at the point where the rneridian of ninety-six degrees west
longitude from Greenwich intersects the parallel of forty-nine degrees north
latitude,-thence due west along the said parallel of forty-nine degrees north
latitude (which forms a portion of the boundary line between the United States
of America and the said North-Western Territory) to the meridian of ninety-nine
degrees of west longitude,-thence due north along the said meridian of ninety-
nine degrees west longitude to the intersection of the same with the parallel of fifty
degrees and thirty minutes north latitude,-thence due east along the said parallel
of ifftydegrees and thirty minutes north latitude to its intersectionwith the before-

This act was confirmed by the British North America Act, 1871 (No. CLXXVIII). See for somle
notice of the circwnstances under which each of the new provinces was admitted into the Dominion:
Attorney-General of Prince Edward Island v. Attorney-General of Dominion, [1905] A. C. 37.

2 See note on section 146, B.N.A. Act, 1867 (No. CLXXIII) and No. CLXXVI.
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mentioned meridian of ninety-six degrees west longitude,-thence due soutli
along the said meridian of ninety-six degrees west longitude to the place of
beginning.

2. On, from and after the said day on which the order of the Queen in Council certain pro-
shall take effect as aforesaid, the provisions of the British North America Act, visions of
1867, shall, except those parts thereof which are in terms made, or, by reasonable B.•.A. Act1867, to apply
intendment may be held to be specially applicable to or only to affect one or more, to Manitoba.
but not the whole of the Provinces now composing the Dominion, and except so
far as the same may be varied by this Act, be applicable to the Province of
Manitoba, in the same way, and to the like extent as they apply to the several
Provinces of Canada, and as if the Province of Manitoba had been one of the
provinces originally united by the said Act.

3. The said Province shall be represented in the Senate of Canada by two Representation
Members, until it shall have, according to decennial census, a population of fifty in the Senate.
thousand souls, and from thenceforth it shall be represented therein by three
Members, until it shall have, according to decennial census, a population of
seventy-five thousand souls, and from thenceforth it shall be represented therein
by four Members.

4. The said Province shall be represented, in the first instance, in the 1-ouse of Representation
Commons in Canada, by four Members and for that purpose shall be divided by in the House of
proclamation of the Governor General, into four Electoral Districts each of which Gomnons.

shall be represented by one Member: Provided that on the completion of the
census in the year 1881, and of each decennial census afterwards the representa-
tion of the said Province shall be readjusted according to the provisions of the
fifty-first section of the British North America Act, 1867.

5. Until the Parliament of Canada otherwise provides, the qualifications of Qualification of
voters at Elections of Members of the House of Commons shall be the same as for voters and
the Legislative Assembly hereinafter mentioned: And no person shall be qualified members.
to be elected, or to sit and vote as a Member for any Electoral District, unless lie
is a duly qualified voter within the said Province.

6. For the said Province there shall be an Officer styled the Lieutenant Lieutenant-
Governor, appointed by the Governor General in Council by instrument under Governor.
the Great Seal of Canada.

7. The Executive Council of the Province shall be composed of such persons, Executive
and under such designations, as the Lieutenant Governor shall from time to time Council.
think fit: and, in the first instance, of not more than five persons.

8. Unless and until the Executive Government of the Province otherwise seat of
directs, the seat of Government of the same shall be at Fort Garry, or within one Govermnent.
mile thereof.

9. There shall be a Legislature for the Province, consisting of the Lieutenant Legisiature.
Governor, and of two Houses, styled respectively, the Legislative Council of
Manitoba, and the Legislative Assembly of Manitoba.

10. The Legislative Council shall, in the first instance, be composed of seven Legislative
Members, and after the expiration of four years from the time of the first appoint- Gouncil.
ment of such seven Members, may be increased to not more than twelve Members.
Every Member of the Legislative Council shall be appointed by the Lieutenant- Members and
Governor in the Queen's name, by Instrument under the Great Seal of Manitoba, teappoint-
and shall hold office for the term of his life, unless and until the Legislature of
Manitoba otherwise provides under the British North America Act, 1867.

11. The Lieutenant-Governor may, from time to time, by Instrument under the speaker.
Great Seal, appoint a member of the Legislative Council to be Speaker thereof,
and may remove him and appoint another in his stead.

12. Until the Legislature of the Province otherwise provides, the presence of a Quorum.
majority of the whole number of the Legislative Council, including the Speaker
shall be necessary to constitute a meeting for the exercise of its powers.

13. Questions arising in the Legislative Council shall be decided by a majority Voting.
of voices, and the Speaker shall iii all cases have a vote and when the voices are Equality of
equal the decisions shall be deemed to be in the negative. votes.

14. The Legislative Assembly shall be composed of twenty-four members to Legislative
be elected to represent the Electoral Divisions into which the said Province may Assembly.
be divided by the Lieutenant-Governor as hereinafter mentioned.

15. The presence of a majority of Members of the Legislative Assembly shall Quorumh.
be necessary to constitute a meeting of the House for the exercise of its powers;
and for that purpose the Speaker shall be recognized as a Member.

T t
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Electora 16. The Lieutenant-Governor shall (within six months of the date of the OrderDivisions.of Her Majesty in Council admitting Rupert's Land and the North-Western

Territory into the Union), by Proclamation under the Great Seal, divide the said
Province into twenty-four Electoral Divisions, due regard being had to existing
Local Divisions and population.

Qualification of 17. Every male person shall be entitled to vote for a Member, to serve in the
Legislative Assembly for any Electoral Division, who is qualified as follows,
that is to say, if lie is:-

(1) Of the full age of twenty-one years, and not subject to any legal incapacity:
(2) A subject of Her Majesty by birth or naturalization:
(3) And a bond fide householder within the Electoral Division, at the date of

the Writ of Election for the same, and has been a bond fide householder for one
year next before the said date; or,

Special,-for (4) If, being of the full age of twenty-one years and not subject to any legalfirst election incapacity and a subject of Her Majesty by birth or naturalization, lie was, at
Ofly' the time within twelve months prior to the passing of this Act, and (though in the

interim temporarily absent) is at the time of sucli election a bond fide householder,
and was resident within the Electoral Division at the date of the Writ of Election
for the same:

Proviso. But this fourth sub-section shall a pply only to the first election to be held under
this Act for Members to serve in the Legislative Assembly aforesaid.

Proceedings 18. For the first election of Members to serve in the Legislative Assembly, andat firs h eeon until the Legislature of the Province otherwise provides, the Lieutenant-Governor
regulated. shall cause writs to be issued, by such person, in such form, and addressed to such

Returning Officers as he thinks fit; and for the first election, and until the Legisla-
ture of the province otherwise provides, the Lieutenant-Governor shall, by pro-
clamation, prescribe and declare the oaths to be taken by voters, the powers and
duties of Returning and Deputy Returning Offlicers, the proceedings to be observed
at such election, and the period during which such election may be continued,
and such other provisions in respect to such first election as lie may think fit.

Duration of 19. Every Legislative Assembly shall continue for four years from the date of
L feislyte the return of the writs for returning the same (subject nevertheless to being sooner

e dissolved by the Lieutenant-Governor), and no longer; and the first Session
thereof shall be called at such time as the Lieutenant-Governor shall appoint.

Sessions at 20. There shall be a Session of the Legislature once at least in every year, so
least once that twelve months shall not intervene between the last sitting of the Legislaturea year. in one Session and its first sitting in the next Session.

Certain pro- 21. The following provisions of the British North America Act, 1867, respecting.
ilion the louse of Commons of Canada, shall extend and apply to the Legislative

1867 to apply. Assembly, that is to say:-Provisions relating to the election of a Speaker, origi-
nally, and on vacancies,-the duties of the Speaker-the absence of the Speaker
and the mode of voting, as if those provisions were here re-enacted and made
applicable in terms to the Legislative Assembly.

Legislation 22. In and for the Province, the said Legislature may exclusively make laws
ls suueg in relation to Education subject and according to the following provisions:-

to certain (1) Nothing in any such Law shall prejudicially affect any right or privilege
provisions. with respect to Denominational Schools which any class of persons have by Law

or practice in the Province at the Union:
(2) An appeal shall lie to the Governor-General in Council from any Act or

decision of the Legislature of the Province, or of any Provincial Authority, affect-
ing any right or privilege of the Protestant or Roman Catholic minority of the
Queen's subjects in relation to Education:

Power reserved (3) In case any such Provincial Law, as from time to time seems to the Gover-
to Parliament. nor-General in Council requisite for the due execution of the provisions of this

section, is not made, or in case any decision of the Governor-General in Council
on any appeal under this section is not duly executed by the proper Provincial
Authority in that behalf, then, and in every such case, and as far only as the
circumstances of each case require, the Parliament of Canada may make remedial
laws for the due execution of the provisions of this section, and of any decision of
the Governor-General in Council under this section.

English and 23. Either the English or the French language may be used by any person in
French l=- the debates of the Houses of the Legislature, and both those languages shall be

g use used in the respective Records and Journals of those Houses: and either of those
languages may be used by any person or in any pleading or Process, in or issuing
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from any Court of Canada established under the British North America Act, 1867,
or in or from all or any of the Courts of the Province. The Acts of the Legislature
shall be printed and published in both those languages.

24. Inasmuch as the Province is not in debt, the said Province shall be entitled Interest
to be paid and to receive from the Government of Canada by half-yearly payments allowed to the
in advance, interest at the rate of five per centum per annun on the sum of four Province on a
hundred and seventy-two thousand and ninety dollars. of the debt of

25. The sum of thirty thousand dollars shall be paid yearly by Canada to the Canada.
Province, for the support of its Governinent and Legislature, and an annual grant Subsidy to the
in aid of the said Province shall be made, equal to eighty cents per liead of the Province for
population estimated at seventeen thousand souls; and such grant of eighty cents support ofC Government,
per head shall be augmented in proportion to the increase of population, as may and in propor-
be shewn by the census that shall be taken thereof in the year one thousand one tion to its
hundred and eighty-one, and by each subsequent decennial census, until its population,
population amounts to four hundred thousand souls, at which amount such grant
shall remain thereafter, and such sum shall be in full settlement of all future de-
mands on Canada, and shall be paid half-yearly, in advance, to the said Province.

26. Canada will assume and defray the charges for the following services:- Canada assumes
(1) Salary of the Lieutenant-Governor. certain expenses.
(2) Salaries and allowances of the Judges of the Superior and District or

County Courts.
(3) Charges in respect of the Department of the Customs.
(4) Postal Department.
(5) Protection of Fisheries.
(6) Militia.
(7) Geographical Survey.
(8) The Penitentiary.
(9) And such further charges as may be incident to and connected with the General

services which, by the British North America Act, 1867, appertain to the General provision.
Government, and as are or may be allowed to the other Provinces.

27. The Customs duties now by law chargeable in Rupert's Land, shall be Customs duties.
continued without increase for the period of three years from and after the passing
of this Act, and the proceeds of such duties shall form part of the Consolidated
Revenue Fund of Canada.

28. Such provisions of the Customs Laws of Canada (other than such as pre- Customs laws.
scribe the rate of duties payable) as may be from time to time declared by the
Governor-General in Council to apply to the Province of Manitoba shall be
applicable thereto, and in force therein accordingly.

29. Such provisions of the Laws of Canada respecting the Inland Revenue, Inland Revenue
including those fixing the amount of duties, as may be from time to time declared laws and duties.
by the Governor-General in Council applicable to the said province shall apply
thereto, and be in force therein accordingly.

30. All ungranted or waste lands in the Province shall be, from and after the Ungranted
date of the said transfer, vested in the Crown, and administered by the Govern- lands vested in
ment of Canada for the purposes of the Dominion, subject to, and except and so the Çrown for

Domninion
far as the same may be affected by, the conditions and stipulations contained in purposes.
the agreement for the surrender of Rupert's Land by the Hudson's Bay Company
to Her Majesty.

31. And whereas it is expedient, towards the extinguishment of the Indian Provisions
Titie to the lands in the Province, to appropriate a portion of such ungranted as to Indian
lands to the extent of one million four hundred thousand acres thereof, for the title.
benefit of the families of the half-breed residents, it is hereby enacted that under
regulations to be from time to time made by the Governor General in Council, the
Lieutenant-Governor shall select such lots or tracts in such parts of the Province Grant for half-
as he may deem expedient, to the extent aforesaid, and divide the same among the breeds.
children of the half-breed heads of families residing in the province at the time
of the said transfer to Canada, and the same shall be granted to the said children
respectively in such mode and on such conditions as to settlement and otherwise,
as the Governor General in Council shall from time to time determine.

32. For the quieting of titles, and assuring to the settlers in the Province the Quieting titles.
peaceable possession of the lands now held by them, it is enacted as follows:-

(1) All grants of land in freehold made by the Hudson's Bay Company up to Grants by B.
the eighth day of March in the year 1869, shall, if required by the owner, be con- B. Company.
firmed by grant from the Crown.

T t 2
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The same. (2) All grants of estates less than freehold in land made by the Hudson's Bay

Company, up to the Sth day of March aforesaid, shall if required by the owner,
be converted into an estate in freehold by grant from the Crown.

Titles by (3) All titles by occupancy with the sanction and under the license and autho-
occupancy with rity of the Hudson's Bay Company up to the eighth day of March aforesaid, ofpermission. land in that part of the Province in which the Indian Title has been extinguished,

shall, if required by the owner, be converted into an estate in freehold by grant
from the Crown.

By peaceable (4) All persons in peaceable possession of tracts of land at the time of the
possession. transfer to Canada, in those parts of the Province in which the Indian title has

not been extinguished, shall have the right of pre-emption of the same, on sucli
terms and conditions as may be determined by the Governor in Council.

Lieutenant- (5) The Lieutenant-Governor is hereby authorized under regulations to be
Governor to made fron time to time by the Governor General in Council to make all suchinake provi-
sions under provisions for ascertaining and adjusting, on fair and equitable terms, the rights

Order in of Common, and rights of cutting Hay held and enjoyed by the Settlers in the
Council. Province, and for the commutation of the same by grants of land from the Crown.

Governor in 33. The Governor General in Council shall from tine to time settle and appoint
Council to

appoint form, the mode and form of Grants of Land from the Crown, and any Order in Council
&c., of grants. for that purpose when published in the Canada Gazette shall have the same force

and effect as if it were a portion of this Act.
Rights Of H. B. 34. Nothing in this Act shall in any way prejudice or affect the rights orConipany notc

affected. properties of the Hudson's Bay Company as contained in the conditions under
which that Company surrendered Rupert's Land to lier Majesty.1

GLvenar t- 35. And with respect to such portion of Rupert's Land and the North-Western
govern N.-W. Territory as is not included in the Province of Manitoba, it is hereby enacted that

territory for the Lieutenant-Governor of the said Province shall be appointed, by Commission
Canada. under the Great Seal of Canada, to be the Lieutenant-Governor of the same, under

the name of the North-West Territories and subject to the provisions of the Act
in the next section mentioned.

Act 32 and 36. Except as hereinbefore is enacted and provided, the Act of the Parliament33 V., c. 3,
extended and Of Canada passed in the now last session thereof, and entitled "An Act for the

continued. Temporary Government of Rupert's Land and the North-Western Territory
when united with Canada" is hereby re-enacted, extended and continued in force
until the first day of January, 1871, and until the end of the Session of Parliament
then next succeeding.

CLXXVI

ORDER OF HER MAJESTY IN COUNCIL ADMITTING RUPERT'S
LAND AND THE NORTH-WESTERN TERRITORY INTO THE

UNION, 1870

[Trans: Revised Statules of Canada, 1927, vol. v.]

At the Court at Windsor, the 23rd day of June, 1870.

PRESENT

The QUEEN'S Most Excellent Majesty.
Lord President.
Lord Privy Seal.
Lord Chamberlain.
Mr. Gladstone.

Whereas by the British North America Act, 1867,2 it was (amongst other things)
enacted that it should be lawful for the Queen, by and with the advice of Her
Majesty's Most Honourable Privy Council, on Address from the Houses of the
Parliament of Canada, to admit Rupert's Land and the North-Western Territory,
or either of them, into the Union on such terms and conditions in each case as
should be in the Addresses expressed, and as the Queen should think fit to approve,
subject to the provisions of the said Act. And it was further enacted that the
provisions of any Order in Council in that behalf should have effect as if they had

644 [1867-

1 See No. CLXXVI. 2 No. CLXXIIL.
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been enacted by the Parliament of the United Kingdom of Great Britain and
Ireland:

And whereas by an Address from the Houses of the Parliament of Canada, of
which Address a copy is contained in the Schedule to this Order annexed, marked
A, Hier Majesty was prayed, by and with the advice of Her Most Honourable
Privy Council, to unite Rupert's Land and the North-Western Territory with the
Dominion of Canada, and to grant to the Parliament of Canada authority to
legislate for their future welfare and good government upon the terms and con-
ditions therein stated:

And whereas by the Pupert's Land Act, 1868,1 it was (amongst other things)
enacted that it should be competent for the Governor and Company of Adven-
turers of England trading into Hudson's Bay (hereinafter called the Company)
to surrender to Her Majesty, and for Her Majesty, by any Instrument under Hier
Sign Manual and Signet to accept a surrender of all or any of the lands, territories,
rights, privileges, liberties, franchises, powers, and authorities whatsoever,
granted or purported to be granted by certain Letters Patent therein recited to
the said Company within Rupert's Land, upon such terms and conditions as
should be agreed upon by and between ier Majesty and the said Company;
provided, however, that such surrender should not be accepted by Her Majesty
until the terms and conditions upon which Rupert's Land should be admitted
into the said Dominion of Canada should have been approved of by lier Majesty
and embodied in an Address to Hier Majesty from both the Houses of the Parlia-
ment of Canada, in pursuance of the 146th Section of the British North America
Act, 1867.

And it was by the same Act further enacted that it should be competent to
Her Majesty, by Order or Orders in Council, on Addresses from the Houses of the
Parliament of Canada, to declare that Rupert's Land should, from a date to be
therein mentioned, be admitted into and become part of the Dominion of Canada;

And whereas a second Address from both the Houses of the Parliament of
Canada lias been received by ier Majesty praying that 11er Majesty will be
pleased, under the provisions of the hereinbefore recited Acts, to unite Rupert's
Land on the terms and conditions expressed in certain Resolutions therein
referred to and approved of by ier Majesty, of which said Resolutions and Ad-
dress copies are contained in the Schedule to this Order annexed, marked B, and
also to unite the North-Western Territory with the Dominion of Canada, as
prayed for by and on the terms and conditions contained in the hereinbefore first
recited Address, and also approved of by Her Majesty:

And wliereas a draft surrender has been submitted to the Governor General of
Canada containing stipulations to the following effect, viz:-

1. The sum of 300,0001. (being the sum hereinafter mentioned) shall be paid
by the Canadian Government into the Bank of England to the credit of the
Company within six calendar months after acceptance of the surrender aforesaid,
with interest on the said sum at the rate of 5 per cent per annum, computed from
the date of such acceptance until the time of such payment.

2. The size of the blocks which the Company are to select adjoining each of
their forts in the Red River limits, shall be as follows:

Upper Fort Garry and town of Winnipég, including the inclosed park Acres.
around shop and ground at the entrance to the town . . . 500

Lower Fort Garry (including the farm the Company now have under
cultivation) . . . . . . . . . . 500

White Horse Plain . . . . . . . . . 500

3. The dcduction to be made as hereinafter mentioned from the price of the
materials of the Electric Telegraph, in respect of deterioration thereof, is to be
certifled within three calendar months from such acceptance as aforesaid by the
agents of the Company in charge of the depots where the materials are stored.
And the said price is to be paid by the Canadian Government into the Bank of
England to the credit of the Company within six calendar months of such accep-
tance, with interest at the rate of 5 per cent per annum on the amount of such
price, computed from the date of such acceptance until the time of payment:

And whereas the said draft was on the fifth day of July, one thousand eight
hundred and sixty-nine, approved by the said Governor General in accordance
with a Report from the Committee of the Queen's Privy Council for Canada; but

No. CLXXIV.
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it was not expedient that the said stipulations, not being contained in the afore-
said Address, should be included in the surrender by the said Company to Her
Majesty of their rights aforesaid or in this Order in Council.

And whereas the said Company did by deed under the seal of the said Com-
pany, and bearing date the nineteenth day of November, one thousand eight
hundred and sixty-nine, of which deed a copy is contained in the Schedule to this
Order annexed, marked C, surrender to Her Majesty all the rights of government,
and other rights, privileges, liberties, franchises, powers and authorities granted,
or purported to be granted to the said Company by the said Letters Patent herein
and hereinbefore referred to, and also all similar rights which may have been
exercised or assumed by the said Company in any parts of British North America
not forming part of Rupert's Land, or of Canada or of British Columbia, and all
the lands and territories (except and subject as in the terms and conditions therein
mentioned) granted or purported to be granted to the said Company by the said
Letters Patent:

And whereas such surrender has been duly accepted by Her Majesty, by an
instrument under her Sign Manual and Signet, bearing date at Windsor the
twenty-second day of June, one thousand eight hundred and seventy:

It is hereby Ordered and declared by Her Majesty, by and with the advice of the
Privy Council, in pursuance and exercise of the powers vested in Her Majesty by
the said Acts of Parliament, that from and after the fifteenth day of July, one
thousand eight hundred and seventy, the said North-Western Territory shall be
admitted into and become part of the Dominion of Canada upon the terms and
conditions set forth in the first hereinbefore recited Address, and that the Parlia-
ment of Canada shall from the day aforesaid have full power and authority to
legislate for the future welfare and good government of the said Territory. And
it is further ordered that, without prejudice to any obligations arising from the
aforesaid approved Report, Rupert's Land shall from and after the said date be
admitted into and become part of the Dominion of Canada upon the following
terms and conditions, being the terms and conditions still remaining to be per-
formed of those embodied in the said second address of the Parliament of Canada,
and approved of by Her Majesty as aforesaid:-

1. Canada is to pay to the Company 300,0001., when Rupert's Land is trans-
ferred to the Dominion of Canada.

2. The Company are to retain the posts they actually occupy in the North-
Western Territory, and may, within twelve months of the surrender, select a
block of land adjoining each of its posts withirn any part of British North America
not comprised in Canada and British Columbia, in conformity, except as regards
the Red River Territory, with a list made out by the Company and communicated
to the Canadian Ministers, being the list in the Schedule of the aforesaid Deed of
Surrender. The actual survey is to be proceeded with, with all convenient speed.

3. The size of each block is not to exceed [10] acres round Upper Fort Garry,
[300] acres round Lower Fort Garry; in the rest of the Red River Territory a
number of acres to be settled at once between the Governor in Council and the
Company, but so that the aggregate extent of the blocks is not to exceed 50,000
acres.

4. So far as the configuration of the country admits, the blocks shall front the
river or road by which means of access are provided, and shall be approximately
in the shape of parallelograms, of which the frontage shall not be more than half
thé depth.

5. The Company may, for fifty years after the surrender, claim in any township
or district within the Fertile Belt, in which land is set out for settlement, grants
of land not exceeding one twentieth part of the land so set out. The blocks so
granted to be determined by lot, and the Company to pay a rateable share of the
survey expenses, not exceeding 8 cents Canadian an acre. The Company may
defer the exercise of their right of claiming the proportion of each township for
not more than ten years after it is set out; but their claim must be limited to an
allotment from the lands remaining unsold at the time they declare their intention
to make it.

6. For the purpose of the last Article, the Fertile Belt is to be bounded as
follows:-On the south by the United States boundary; on the west by the
Rocky Mountains; on the north by the northern branch of the Saskatchewan;
on the east by Lake Winnipeg, the Lake of the Woods, and the waters connecting
them.
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7. If any township shall be formed abutting on the north bank of the northern
branch of the Saskatchewan River, the Company may take their one-twentieth
of any such township, which for the purpose of this Article shall not extend more
than five miles inland from the river, giving to the Canadian Dominion an equal
quantity of the portion of lands coming to them of townships established on the
southern bank.

8. In laying out any public roads, canals, &c., through any block of land re-
served to the Company, the Canadian Government may take, without compensa-
tion, such land as is necessary for the purpose, not exceeding one-twenty-fifth of
the total acreage of the block; but if the Canadian Government require any land
which is actually under cultivation, or which has been built upon, or which is
necessary for giving the Company's servants access to any river or lake, or as a
frontage to any river or lake, they shall pay to the Company the fair value of the
same, and shall make compensation for any injury done to the Company or their
servants.

9. It is understood that the whole of the land to be appropriated within the
meaning of the last preceding clause shall be appropriated for publie purposes.

10. AIL titles to land up to the eighth day of March, one thousand eight hundred
and sixty-nine, conferred by the Company are to be confirmed.

11. The Company is to be at liberty to carry on its trade without hindrance in
its corporate capacity, and no exceptional tax is to be placed on the Company's
land, trade or servants, nor any import duties on goods introduced by them
previous to the surrender.

12. Canada is to take over the materials of the electric telegraph at cost price
-such price including transport, but not including interest for money, and sub-
ject to a deduction for ascertained deterioration.

13. The Company's claim to land under agreements of Messrs. Vankoughnet
and Hopkins to be withdrawn.

14. Any claims of Indians to compensation for lands required for purposes of
settlement shall be disposed of by the Canadian Government in communication
with the Imperial Government; and the Company shall be relieved of all respon-
sibility in respect of them.

15. The Governor in Council is authorized and empowered to arrange any
details that may be necessary to carry out the above terms and conditions.

And the Right Honorable Earl Granville, one of Her Majesty's principal
Secretaries of State, is to give the necessary directions herein accordingly.

SCHEDULES

SCHEDULE (A)

ADDREss to HER MAJESTY the QUEEN from the Senate and House of Gommons
of the Dominion of Canada.

To the Queen's Most Excellent Majesty.
Most Gracious Sovereign,

We, your Majesty's most dutiful and loyal subjects, the Senate and Commons
of the Dominion of Canada in Parliament assembled, humbly approach your
Majesty for the purpose of representing-

That it would promote the prosperity of the Canadian people, and conduce
to the advantage of the whole-Empire, if the Dominion of Canada, constituted
under the provisions of the British North America Act, 1867, were extended
westward to the shores of the Pacific Ocean.

That the colonization of the fertile lands of the Saskatchewan, the Assiniboine,
and the Red River districts; the development of the mineral wealth which
abounds in the region of the Northwest; and the extension of commercial inter-
course through British possessions in America from the Atlantic to the Pacifie,
are alike dependent on the establishment of a stable government for the mainte-
nance of law and order in the North-Western Territories.

That the welfare of a sparse and widely scattered population of British subjects
of European origin, already inhabiting these remote and unorganized territories,
would be materially enhanced by the formation therein of political institutions
bearing analogy, as far as circumstances will admit, to those which exist in the
several Provinces of this Dominion.

That the 146th section of the British North America Act, 1867, provides for
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the admission of Rupert's Land and the North-Western Territory, or either of
them, into union with Canada, upon the terms and conditions to be expressed in
addresses from the louses of Parliament of this Dominion to your Majesty, and
which shall be approved of by your Majesty in Council.

That we do therefore most humbly pray that your Majesty will be graciously
pleased, by and with the advice of your Most Honorable Privy Council, to unite
Rupert's Land and the North-Western Territory with this Dominion, and to
grant to the Parliament of Canada authority to legislate for their future welfare
and good Government; and we most humbly beg to express to your Majesty that
we are willing to assume the duties and obligations of government and legislation
as regards these territories.

That in the event of your Majesty's Government agreeing to transfer to Canada
the jurisdiction and control over the said region, the Government and Parliament
of Canada will be ready to provide that the legal rights of any corporation,
company or individual within the same shall be respected, and placed under the
protection of Courts of competent jurisdiction.

And furthermore that, upon the transference of the territories in question to
the Canadian Government, the claims of the Indian tribes to compensation for
lands required for purposes of settlement will be considered and settled in con-
formity with the equitable principles which have uniformly governed the British
Crown in its dealings with the aborigines.

All of whichî we humîbly pray your Majesty to take into your Majesty's Most
gracious and favourable consideration.

The Senate, Tuesday, December 17th, 1867.
(Signed), JoSEPHl CAUCHON, Speaker.

House of Commons, Monday, December 16th, 1867.
(Signed), JAMES COCKBURN, Speaker.

SCHEDULE (B).

1. Resolutions.
May 28th, 1869.

Resolved,-That the Senate and Commons of the Dominion of Canada, during
the first session of the first Parliament of Canada, adopted an Address to Her
Majesty, praying that Her Majesty would be graciously pleased, by and with the
advice of Her Most lonourable Privy Council, under the provisions of 146th
section of The British North America Act, 1867; and on the terms specified in the
Address, to unite Rupert's Land and the North-west Territory with this Domi-
nion, and to grant to the Parliament of Canada authority to legislate for their
future welfare and good government, and assuring Her Majesty of the willingness
of the Parliament of Canada to assume the duties and obligations of government
and legislation as regard those territories.

Resolved,-That the Joint Address of the Senate and Commons of Canada was
duly laid at the foot of the throne, and that Her Majesty, by despatch from the
Right Honourable the Secretary of State for the Colonies, to the Governor
General of Canada, under date of the 23rd of April, 1868, signilied Her willingness
to comply with the prayer of the said Address; but She was advised that the
requisite powers of government and legislation could not, consistently with the
existing charter of the Hudson's Bay Company, be transferred to Canada without
an Act of Parliament, which Act' was subsequently passed by the Imperial
Parliament, and received ler Majesty's assent on the 31st July, 1868.

Resolved,-That by despatch dated Sth August, 1868, from the Honourable
Secretary of State for the Colonies, the Governor-General was informed, that in
p ursuance of the powers conferred by the Act for the surrender of the Hudson

ay Territories to ler Majesty, he proposed to enter into negotiations with the
Company as to the terms of such surrender, whereupon, under authority of an
order of the Governor-General in Council of the 1st October, 1868, the Honourable
Sir George Et. Cartier, Baronet, and the Honourable William MacDougall, C.B.,
were appointed a Delegation to England, to arrange the terms for the acquisition
by Canada of Rupert's Land, and by another Order in Council of the same date,
were authorized to arrange for the admission of the North-west Territory into
union with Canada, either with or without Rupert's Land, as it might be found
practicable and expedient.

No. CLXXIV.
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Resolved,-That the Delegates proceeded on their mission to England and

entered into negotiations with his Grace the Duke of Buckingham and Chandos,
the Secretary of State for the Colonies, and afterwards with- the Right Honourable
Earl Granville, his successor in office, for the acquisition by Canada of the terri-
torial and other rights claimed by the Hudson's Bay Company in Rupert's Land,
and in any other part of British North America, not comprised in Bupert's Land,
Canada, or British Columbia. That terms of agreement were conditionally as-
sented to by the Delegates on behalf of the Dominion, and on their return to
Canada were submitted with a Report dated 8th May, 1869, which was approved
by His Excellency the Governor in Council, on the 14th day of the same month.

Resolved,-That the Senate will be prepared to concur in accepting the transfer
o! the territorial and other rights of the Hudson's Bay Company in Rupert's Land,
and in any other part of British North America, not comprised in Rupert's Land,
Canada or British Columbia, on the terms conditionally agreed to on behalf of the
Government of Canada, by the Hon. Sir George Et. Cartier, Baronet, and the
Hon. William MacDougall, C.B., and on behalf of the ludson's Bay Company,
by Sir Stafford H. Northcote, Governor of that Company, and approved by His
Excellency in Council as aforesaid, which terms are set forth in a letter from Sir
Frederic Rogers, Under-Secretary of State for the Colonies, of the 9th March,
1869, communicated to the Delegates by Direction of Earl Granville, and in two
subsequent Memorandums dated respectively 22nd and 29th March, 1869, con-
taining a modification of such terms, and are in the words and figures following:-

"Terns, as stafed in the Leller from Sir Frederic Rogers, of March, 1869.
"1. The Hudson's Bay Company to surrender to Her Majesty all the rights of

Government, property, etc., in Rupert's Land which are specified in 31 & 32
Vict., cap. 105, sec. 4; and also all similar rights in any other part of British North
America, not comprised in Rupert's Land, Canada or British Columbia.

"2. Canada is to pay to the Company 300,0001., when Bupert's Land is trans-
ferred to the Dominion of Canada.

"3. The Company may, within twelve months of the surrender, select a block
of land adjoining each of its stations, within the limits specified in Article 1.

"4. The size of the blocks not to exceed acres in the Red River Terri-
tory, and the aggregate extent of the blocks is not to exceed 50,000 acres.

"5. So far as the configuration of the country admits, the blocks are to be in the
shape of parallelograms, of which the length is not more than double the breadth.

"6. The Hudson's Bay Company may, for fifty years after the surrender,
claim in any township or district within the Fertile Belt in which land is set out
for settlement, select grants of land, not exceeding one-twentieth of the land so
set out. The blocks so granted to be determined by lot, and the Hudson's Bay
Company to pay a rateable share of the survey expenses, not exceeding an
acre.

"7. For the purpose of the present agreement, the Fertile Belt is to be bounded
as follows:-On the south by the United States' boundary; on the west by the
Rocky Mountains; on the north by the northern branch of the Saskatchewan;
on the east by Lake Winnipeg, the Lake of the Woods, and the waters connecting
them.

"8. All titles to land up to the 8th March, 1869, conferred by the Company,
are to be confirmed.

"9. The Company is to be at liberty to carry on its trade without hindrance,
in its corporate capacity and no exceptional tax is to be placed on the Company's
land, trade or servants, nor any import duty on goods introduced by them
previous to the surrender.

"10. Canada is to take over the materials of the electric telegraph at cost price,
such price including transport but not including interest for money, and subject
to a deduction for ascertained deteriorations.

"11. The Company's claim to land under agreement of Messrs. Vankoughnet
and Hopkins to be withdrawn.

"12. The details of this arrangement, including the fllling up the blanks in
Articles 4 and 6, to be settled at once by mutual agreement."
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"MEMORANDUM

"Delails of Agreement between the Delegales of the Government of the Dominion, and
the Directors of the Htudson's Bay Company.

"1. It is understood that, iù surrendering to Her Majesty, all the rights, &c.,
of the Company in any part of British North America not comprised in Rupert's
Land, Canada or British Coluinbia, the Company are to retain the posts they
actually occupy in the North West Territory.

"2. It is understood thatit will be a sufficient act of selection under Article III.,
that the Company should, within twelve months, name the number of acres
which they will require adjoining each post. The actual survey to be proceeded
with, -with all convenient speed.

"3. It is understood that in the Red River Settlement, the size of the blocks
to be retained round Upper Fort Garry shall not exceed (10) acres; and that round
Lower Fort Garry shall not exceed (300) acres.

"4. It is understood that a list of the stations round which the Company will
require blocks of land, with the size of the blocks they will require, shall be made
out forthwith, and communicated to the Canadian Ministers.

"5. It is understood that Article V, shall be construed to mean that the blocks
shall front the river or road, by which means of access are provided, and shall be
approximately in the form of parallelograms, of which the frontage shall not be
more than half the depth.

"6. It is understood that the Company may defer the exercise of their right
of claiming their proportion of each township for not more than ten years after
it is set out; but their claim must be limited to an allotment from the lands re-
maining unsold at the time they declare their intention to make it.

"7. It is understood that the Blank in Article 6 shall be filled up with 8 cents
(Canadian).

"8. It is understood that any claims of Indians to compensation for lands
required for purposes of settlement shall be disposed of by the Canadian Govern-
ment, in communication with the Imperial Government, and that the Company
shall be relieved of all responsibility in respect of them.

(Signed.) "STAFFORD H. NORTHCOTE.
"G. E. CARTIER.
"W. MAcDOUGALL.

"March 22, 1869.

"Memorandum of a further Agreement between Sir Geo. Et. Cartier and Sir Stafford
Northcole.

"Inasmuch as the northern branch of the Saskatchewan River is the northern
boundary of the Fertile Belt, and therefore any land on the northern bank is not
within the territory of which the Company are to have one-twentieth part, it is
understood that, in forming the townships abutting on the northern bank, the
Company shall be at liberty to take their one-twentieth of any such townships,
giving up to the Canadian Dominion an equal quantity of the portion of lands
coming to them of townships established on the southern bank.

"It is understood that the townships on the northern bank shall not for the
above purpose extend more than five miles inland from the river.

"It is understood that, in laying out any public roads, canals, &c., through any
block of land reserved to the Company, the Canadian Government may take,
without compensation, such land as is necessary for the purpose, not exceeding
one twenty-fifth of the total acreage of the block ; but if the Canadian Government
require any land which is actually under cultivation, or which has been built
upon, or which is necessary for giving the Company's servants access to any
river or lake, or as a frontage to any river or lake, they shall pay the Company
the fair value of the same, and shall make compensation for any injury done to
the Company or their servants.

"It is understood that the whole of the land to be appropriated within the
meaning of the last preceding clause shall be appropriated for public purposes.

(Signed.) "GEo. ET. CARTIER.
"STAFFORD NORTHCOTE.

"London, March 29, 1869."
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Resolved,-That this House learns with satisfaction, by letter from the Under-

Secretary of State for the Colonies, of 9th March last, that, in fulfilment of the
expectations held out in Mr. Cardwell's despatch of 17th June, 1865, Her Majesty's
Government will be prepared to propose to Parliament that the Imperial guaran-
tee be given to a loan of 300,0001., the amount which is proposed to be paid over
by Canada on the transfer of the Company's rights.

Resolved,-That the Senate will be ready to concur with the House of Commons
in an Address to Her Majesty, that she will be graciously pleased, by and with
the advice of Her Most Honourable Privy Council, under the 146th clause of The
British North America Act, 1867, and the provisions of the Imperial Act, 31 & 32
Vict., cap. 105, to unite Rupert's Land on the terms and conditions expressed in
the foregoing Resolutions, and also to unite the North-Western Territory with
the Dominion of Canada, as prayed for by, and on the terms and conditions con-
tained in the joint Address of the Senate and the House of Commons of Canada,
adopted during the first session of the first Parliament of Canada, and hereinbefore
referred to.

Resolved,-That upon the transference of the territories in question to the
Canadian Government, it will be the duty of the Government to make adequate
provision for the protection of the Indian tribes whose interests and well-being
are involved in the transfer.

Resolved,-That the Governor in Council be authorized and empowered to
arrange any details, that may be necessary to carry out the terms and conditions
of the above agreement.

2. Address.

To the Queen's Most Excellent Majesty.

Most Gracious Sovereign,
WE, your Majesty's most dutiful and loyal subjects, the Senate and Commons

of the Dominion of Canada in Parliament assembled, humbly approach your
Majesty for the purpose of representing:-

That, during the first session of the first Parliament of this Dominion, we
adopted an Address to your Majesty, praying that your Majesty would be
graciously pleased, by and with the advice of your Majesty's Most Honourable
Privy Council under the provisions of the 146th Section of the British North
America Act, 1867, and on the terms specified in that Address, to unite Rupert's
Land and the North-West Territory with this Dominion, and to grant to the
Parliament of Canada authority to legislate for their future welfare and good
government, and assuring your Majesty of the willingness of the Parliament of
Canada to assume the duties and obligations of Government and legislation as
regards those territories.

That our joint Address was duly laid at the foot of the Throne, and that your
Majesty, by despatch from the Right Honourable the Secretary of State for the
Colonies to the Governor General of Canada, under date of the 23rd April, 1868,
signified your Majesty's willingness to comply with the prayer of the said Address,
but that your Majesty was advised that the requisite powers of government and
legislation could not, consistently with the existing charter of the Hudson's Bay
Company, be transferred to Canada without an Act of Parliament, which Act
was subsequently passed by the Imperial Parliament, and received your Majesty's
assent on the 31st July, 1868.

That by a despatch dated 8th August, 1868, from the Honourable the Secretary
of State for the Colonies, the Governor General was informed that in pursuance
of the powers conferred by the Act for the surrender of the Husdon's Bay terri-
tories to your Majesty he proposed to enter into negotiations with the company
as to the terms of such surrender, whereupon, under authority of an Order of the
Governor-General in Council, of the 1st October, 1868, the Honourable Sir George
Et. Cartier, Baronet, and the Honourable William MacDougall, C.B., were ap-
pointed a delegation to England to arrange the terms for the acquisition by
Canada of Rupert's Land, and by another Order in Council of the same date,
were authorized to arrange for the admission of the North West Territory into
union witb Canada either with or without Rupert's Land, as might be found
practicable and expedient.

That the delegates proceeded on their mission to England, and entered into
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negotiations with his Grace the Duke of Buckingham and Chandos, then Secretary
of State for the Colonies, and afterwards with the Right Honourable Earl Gran-
ville, his successor in office, for the acquisition by Canada of the territorial and
other rights clairned by the Hudson's Bay Company in Rupert's Land, and in any
other part of British North America not comprised in Rupert's Land, Canada or
Britisi Columbia, on the terms conditionally agreed to on behalf of the Govern-
ment of Canada by the Honourable Sir George Et. Cartier, Baronet, and the
Honourable Willian MacDougall, C.B., and on behalf of the Hudson's Bay Com-
pany by Sir Stafford H. Northcote, Governor of that Company, and approved by
His Excellency in Council as aforesaid, which terms are set forth in a letter from
Sir Frederic Rogers, Under-Secretary of State for the Colonies, of the 9th March,
1869, communicated to the delegates by direction of Earl Granville, and in two
subsequent Memorandums dated respectively 22nd and 29th March, 1869, con-
taining a modification of such terms, and are in the words and figures following:-

"Terns, as slaled in the Leller from Sir Frederic Rogers of 91h March, 1869.
['These terms as sel forih on page 649 supra are here reciled ai length.]

" M EMORANDUM

"Delails of Agreement beiween the Delegales of the Governmenl of the Dominion
and the Direclors of the Hudson's Bay Company.

[This memorandum as set for/h on page 650 supra is -here reciled ai lengih.]

"Memorandum of a furiher Agreement be/ween Sir Geo. Et. Carlier and Sir Stafford
Norlhcole.

[This Memorandum as sel forlh on page 650 supra is here reciled ai lenglh.]

That we learn vith satisfaction by letter from the Under-Secretary of State
for the Colonies, of the 9th March last, that, in fulfilment of the expectations held
out in Mr. Cardwell's despatch of the 17th June, 1865, your Majesty's Government
will be prepared to propose to Parliament that the Imperial guarantee be given
to a loan of 300,000/. the amount which is proposed to be paid over by Canada on
the transfer of the Company's rights.

That upon the transference of the territories in question to the Canadian
Government it will be our duty to make adequate provision for the protection of
the Indian tribes whose interests and well-being are involved in the transfer, and
we authorize and empower the Governor in Council to arrange any details that
may be necessary to carry out the terms and conditions of the above agreement.

We therefore most humbly pray that your Majesty will be graciously pleased,
by and with the advice of your Most Honourable Privy Council, under the 146th
clause of the British North America Act, 1867, and the provisions of the Imperial
Act 31 and 32 Vict. cap. 105, to unite Rupert's Land on the terms and conditions
expressed in the foregoing resolutions and also to unite the North-Western
Territory with the Dominion of Canada as prayed for by and on the terms and
conditions contained in our joint Address adopted during the first session of the
first Parliament of this Dominion, and hereinbefore referred to.

The Senate, Monday, May 31, 1869.
(Signed,) JOSEPH CAUCHON, Speaker.

House of Commons, Ottawa, May 29, 1869.
(Signed,) JAMES COCKBURN, Speaker.

SCHEDULE (C).

The Governor and Company of Adventurers of England trading into Hudson's
Bay to HER MAJESTY QUEEN VIcToRIA.

DEED OF SURRENDER

To all whom these presents shall come unto, or concern, the Governor and Com-
pany of Adventurers of England, trading into Hudson's Bay, send greeting.

WHEREAS the said Governor and Company were established and incorporated by
their said name of "The Governor and Company of Adventurers of England,
trading into Husdon's Bay," by Letters Patent granted by His late Majesty King
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Charles the Second in the twenty-second year of his reign, whereby Hlis said
Majesty granted unto the said company and their successors the sole trade and
commerce of all those seas, straits, bays, rivers, lakes, creeks and sounds in what-
soever latitude they should be, that lay within the entrance of the straits common-
ly called Hudson's Straits together with all the lands and territories upon the
countries, coasts, and confines of the seas, bays, lakes, rivers, creeks, and sounds
aforesaid that were not already actually possessed by, or granted to, any of His
Majesty's subjects, or possessed by the subjects of any other Christian Prince or
State, and that the said land should be from thenceforth reckoned and reputed
as one of His Majesty's Plantations or Colonies in America, called Rupert's Land;
and whereby His said Majesty made and constituted the said Governor and
Company and their successors the absolute lords and proprietors of the same
territory, limits and places aforesaid, and of all other the premises saving the
faith, allegiance and sovereign dominion due to His said Majesty, his heirs and
successors for the same; and granted to the said Governor and Company and their
successors, such rights of Government and other rights, privileges and liberties,
franchises, powers and authorities in Rupert's Land as therein expressed. And
whereas ever since the date of the said Letters Patent, the said Governor and
Company have exercised and enjoyed the sole right thereby granted of such trade
and commerce as therein mentioned, and have exercised and enjoyed other rights,
privileges, liberties, franchises, powers, and authorities thereby granted; and the
said Governor and Company may have exercised or assumed rights of Government
in other parts of British North America not forming part of Rupert's Land, or of
Canada, or of British Columbia. And whereas by the British North America Act,
1867, it is (amongst other things) enacted that it shall be lawful for Her present
Majesty Queen Victoria, by and with the advice and consent of Her Majesty's
most Honourable Privy Council, on address from the Flouses of Parliament of
Canada, to admit Rupert's Land and the North Western Territory or either of
them into the Union of the Dominion of Canada on such terms and conditions as
are in the Address expressed, and as Her Majesty thinks fit to approve, subject
to the provisions of the said Act. And whereas, by the Rupert's Land Act, 1868,
it is enacted (amongst other things) that for the purposes of that Act the term
"lRupert's Land" shall include the whole of the lands and territories held or
claimed to be held by the said Governor and Company, and that it shall be com-
petent for the said Governor and Company to surrender to Her Majesty, and for
Her Majesty, by any instrument under Her Sign Manual and Signet to accept a
surrender of all or any of the lands, territories, rights, privileges, liberties, fran-
chises, powers and authorities whatsoever, granted or purported to be granted by
the said Letters Patent to the said Governor and Company within Rupert's Land,
upon such terms and conditions as shall be agreed upon by and between Her
Majesty and the said Governor and Company; provided, however, that such sur-
render shall not be accepted by Her Majesty until the terms and conditions upon
which Rupert's Land shall be admitted into the said Dominion of Canada shall
have been approved of by Her Majesty, and embodied in an Address to Her
Majesty from the Houses of the Parliament of Canada, in pursuance of the 146th
Section of the British North America Act, 1867, and that upon the acceptance by
Her Majesty of such surrender, all rights of Government and proprietary rights,
and all other privileges, liberties, franchises, powers and authorities whatsoever,
granted or purported to be granted by the said Letters Patent to the said Gover-
nor and Company within Rupert's Land, and which shall have been so sur-
rendered, shall be absolutely extinguished, provided that nothing in the said Act
contained shall prevent the said Governor and Company from continuing to carry
on in Rupert's Land or elsewhere trade and commerce. And whereas Her said
Majesty Queen Victoria and the said Governor and Company have agreed to
terms and conditions upon which the said Governor and Company shall surrender
to Her said Majesty, pursuant to the provisions in that behalf in the Rupert's
Land Act, 1868, contained, all the rights of Government and other rights, privi-
leges, liberties, franchises, powers and authorities, and all the lands and terri-
tories (except and subject as in the said terms and conditions expressed or men-
tioned) granted or purported to be granted by the said Letters Patent, and also
all similar rights which have been exercised or assumed by the said Governor
and Company in any parts of British North America not forming part of Rupert's
Land, or of Canada, or of British Columbia, in order and to the intent that, after
such surrender has been effected and accepted under the provisions of the last-
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mentioned Act, the said Rupert's Land may be admitted into the Union of the
Dominion of Canada, pursuant to the hereinbefore mentioned Acts or one of them.
And whereas the said terms and conditions on which it has been agreed that the
said surrender is to be made by the said Governor and Company (who are in the
following articles designated as the Company) to Her said MIajesty are as follows
(that is to say):-

1. The Canadian Government shall pay to the Company the sum of 300,0001.
sterling when Rupert's Land is transferred to the Dominion of Canada.

2. The Company to retain all the posts or stations now actually possessed and
occupied by them or their officers or agents whether in Rupert's Land or any
other part of British North America, and may within twelve months after the
acceptance of the said surrender select a block of land adjoining each of their
posts or stations, within any part of British North America, not comprised in
Canada and British Columbia in conformity, except as regards the Red River
Territory, with a list made out by the Company and communicated to the
Canadian Ministers, being the list in the annexed schedule. The actual survey is
to be proceeded with, with all convenient speed.

3. The size of each block is not to exceed in the Red River Territory an amount
to be agreed upon between the Company and the Governor of Canada in Council.

4. So far as the configuration of the country admits, the blocks shall front the
river or road by which means of access are provided, and shall be approximately
in the shape of parallelograms, and of which the frontage shall not be more than
half the depth.

5. The Company may, at any time within fifty years after such acceptance of
the said surrender, claim in any township or district within the fertile belt in
which land is set out for settlements, grants of land not exceeding one-twentieth
part of the land so set out; the blocks so granted to be determined by lot, and the
Company to pay a rateable share of the survey expenses, not exceeding 8 cents
Canadian an acre. The Company may defer the exercise of their riglit of claiming
their proportion of each township or district for not more than ten years after it
is set out, but their claim must be limited to an allotment froin the lands re-
maining unsold at the time they declare their intention to make it.

6. For the purpose of the last article the fertile belt is to be bounded as
follows:-On the south by the United States' boundary; on the west by the
Rocky Mountains; on the north by the Northern Branch of the Saskatchewan
River; on the east by Lake Winnipeg, the Lake of the Woods and the waters
connecting them.

7. If any township shall be formed abutting on the north bank of the northern
branch of the Saskatchewan River, the Company may take their one-twentieth
of any such township, which, for the purpose of this article, shall not extend
more than five miles inland from the river, giving to the Canadian Dominion an
equal quantity of the portion of land coming to them of townships established on
the southern bank of the said river.

8. In laying out any public roads, canals or other public works, through any
block of land reserved to the Company, the Canadian Government may take
without compensation such land as is necessary for the purpose, not exceeding
one-twenty-fi!th of the total acreage of the block; but if the Canadian Govern-
ment require any land which is actually under cultivation, which has been built
upon, or which is necessary for giving the Company's servants access to any river
or lake, the said Government shall pay to the Company the fair value of the same,
and shall make compensation for any injury done to the Company or their ser-
vants.

9. It is to be understood that the whole of the land to be appropriated within
the meaning of the last preceding clause, shall be appropriated for public pur-
poses.

10. All titles of land up to the eighth day of March, one thousand eight hundred
and sixty-nine, conferred by the Company, are to be confirmed.
. 11. The Company is to be at liberty to carry on its trade without hindrance in

its corporate capacity; and no exceptional tax is to be placed on the Company's
land, trade or servants, nor any import duty on goods introduced by the said
Company previously to such acceptance of the said surrender.

12. Canada is to take over the materials of the electric telegraph at cost price;
such price including transport, but not including interest for money, and subject
to a deduction for ascertained deterioration.
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13. The Company's claim to land under an agreement of Messrs. Vankoughnet
and Hopkins is to be withdrawn.

14. Any claims of Indians to compensation for lands required for purposes of
settlement shall be disposed of by the Canadian Government in communication
with the Imperial Government; and the Compnay shall be relieved of all respon-
sibility in respect of them.

And whereas the surrender hereinafter contained is intended to be made in
pursuance of the agreement, and upon the terms and conditions hereinbefore
stated:

Now know ye, and these presents witness, that, in pursuance of the powers and
provisions of the Rupert's Land Act, 1868, and on the terms and conditions afore-
said, and also on condition of this surrender being accepted pursuant to the pro-
visions of that Act, the said Governor and Company do hereby surrender to the
Queen's Most Gracious Majesty, all the rights of Government, and other rights,
privileges, liberties, franchises, powers and authorities, granted or purported to
be granted to the said Governor and Company by the said recited Letters Patent
of His late Majesty King Charles the Second; and also all similar rights which may
have been exercised or assumed by the said Governor and Company in any parts
of British North America, not forming part of Rupert's Land or of Canada, or of
British Columbia, and all the lands and territories within Rupert's Land (except
and subject as in the said terms and conditions mentioned) granted or purported
to be granted to the said Governor and Company by the said Letters Patent. In
witness whereof, the Governor and Company of Adventurers of England trading
into Hudson's Bay, have hereunto caused their Common Seal to be affixed, the
nineteenth day of November, One thousand eight hundred and sixty-nine.

THE SCHEDULE ABOVE REFERRED TO

Northern Department, RUPERT's LAND

District Post Acres of Land

English River ......

Saskatchewan ......

Cumberland ........ I

IsIe à la Crosse
Rapid River ...........
Portage La Loche .....
Green Lake ...........
Cold Lake .............
Deer's Lake ...........

Edmonton House ......
Rocky Mountain House .
Fort Victoria ..........
St. Paul ........ .....
Fort Pitt.............
Battle River...........
Carlton House .........
Fort Albert ...........
Whitefish Lake ........
Lac La Biche ..........
Fort Assiniboine ......
Lesser Slave Lake.
Lac St. Anne ..........
Lac La Nun ...........
St. Albert ..........
Pigeon Lake ...........
Old White Mud Fort

Cumberland House.
Fort La Cocue .........
Pelican Lake ..........
Moose Woods .......
The Pas ..............
Moose Lake ...........
Grande Rapid Portage ..

50
5

20 say 10 acres each end of
100 portage
10
5

190 acres in English River
3,000 Dist.

500
3,000
3,000
3,000
3,000
3,000
3,000

500
1,000

50
500
500
500

1,000
100

50
25,700 acres in Saskatchewan

District.
.100

3,000
50

1,000
25
50

100 50 acres at each end of portage.
- 4,325 acres in Cumberland

District.
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Northern Department, RUPERT'S LAD--Concluded

.District Post Acres of -Land

Swan River ........

Red River .........

Manitobah Lake.....

Portage La Prairie...

Lake La Pluie ......

York ..............

Norway House .....

Fort Pelly.............
Fort Ellice.............
Qu'Appelle Lakes.......
Touchwood Hills .......
Shoal River ...........
Manitobah ............
Fairford ..............

Upper Fort Garry and
Town of Winnipeg ...

Lower Fort Garry
(including the farm L
the Company now
have under cultiva-
tion) ..............

White Horse Plain ...

Oak Point.

Fort Alexander.........
Fort Frances ..........
Eagle's Nest ...........
Big Island ............
Lac du Bonnet ........
Rat Portage .........
Shoal Lake ............
Lake of the Woods.....
Whitefish Lake ........
English River .........
Hungary Hall .........
Trout Lake............
Clear Water Lake ......
Sandy Point ........

York Factory..........
Churchill ..............
Severn ................
Trout Lake............
Oxford ...............
Jackson's Bay .........
God's Lake ............
Island Lake............

Norway House.........
Berens' River..........
Grand Rapid...........
Nelson's River .. . ... . . .

Total in Northern Department ....

3,000
3,000
2,500

500
50
50

100
9,200 acres in Swan River

District,

Such number of acres as may
be agreed upon between the
Company and the Governor
of Canada in Council.

50

1,000
- 1,050
500
500
20
20
20
50
20
50
20
20
20
20
20
20

- 1,300 acres in Lac La Pluie
District.

100
10
10
10

100
10
10
10

260
100
25
10
10

-- 145

42,170 acres.

Southern Department, RUPERT's LAND

Albany.............

East Main .........

Albany Factory ........
Martin's Falls .........
Osnaburg .............
Lac Seul ..............

Little Whale River ....
Great Whale River .. . . .
Fort George ...........

[1867-
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10
25

500

50
50
25

635

125

656



CONSTITUTIONAL DOCUMENTS OF CANADA

Southern Department, RUPERT'S LAND-Concluded

District

Moose..............

Rupert's River . ... .

Kinogumis

Post

Moose Factory.........
Iannah Bay ..........
Abitibi ...............
New Brunswick ........

Rupert's House ........
Mistassing.............
Temiskanay ..........
Woswonaby ...........
Mechiskun ............
Pike Lake.............
Nitchequou ...........
Kamapiscan ...........

see ...... Matawagamique .......
Kuckatoosh...........

Total in Southern Department ......

100
10
10
25

50
10
10
10
10
10
10
10

50
10

'45

120

60
1,085 acres.

Superior............
Temiscaminque.

Labrador..........

Montreal Department, RUPERT'S LAND

Long Lake.............
Kakababeagino ........

Fort Nascopie .........
Outposts, ditto ........
Fort Chimo (Ungava) ...
South River, outposts ..
George's River .........
Whale River ..........
North's River .........
False River ...........

10
10

75
25

100
30
50
50
25
25

20

380

Total in Montreal Department......... I 400 acres.

Northern Department, NORTH WEST TEuRrroRY

Fort Chippewyan ......
Fort Vermilion ........
Fort Dunvegan.........
Fort St. John's ........
Forks of Athabasca

River ...............
Battle River...........
Fond du Lac ..........
Salt River.............

Fort Simpson ..........
Fort Liard ............
Fort Nelson...........
The Rapids ...........
Hay River ............
Fort Resolution ........
Fort Rae..............
Fond du Lac ..........
Fort Norman .......
Fort Good Hope........
Peel's River ...........
Lapierre's House .......
Fort Halkett ..........

Total in North West Territory ......

U u

10
500

50
20

10
5
5
5

100
300
200
100
20
20
10
10
10
10
10
10

100

605 acres in Athabasca
District.

900 acres in McKenzie's R.
District.

1,505 acres.

Acres of Land

Athabasca .........

McKenzie's River...
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RECAPITULATION
Acres

Northern Department, Rupert's Land ...................................... 42,170
Southern ,, ,,. .... .... --........ ................ 1,085

M ontreal e ,le ....-- ........ ----................. 400
Northern Department, Northwest Territory ................................. 1,505

45,160

CLXXVII

ORDER OF HER MAJESTY IN COUNCIL ADMITTING BRITISH
COLUMBIA INTO THE UNION, 1871

At the Court at Windsor, the 16th day of May, 1871.

PREsENT

The QUEEN'S Most Excellent Majesty.

His Royal Highness Prince ARTHUR

Lord Privy Seal. Lord Chamberlain.
Earl Cowper. Mr. Secretary Cardwell.
Earl of Kimberley. Mr. Ayrton.

Whereas by the British North America Act, 1867, provision was made for the
Union of the Provinces of Canada, Novi. Scotia and New Brunswick into the
Dominion of Canada, and it was (amongst other things) enacted that it should be
lawful for the Queen, by and with the advice of Her Majesty's Most Honourable
Privy Council, on Addresses from the Houses of the Parlianient of Canada, and
of the Legislature of the Colony of British Columbia, to admit that Colony into
the said Union, on such terms and conditions as should be in the Addresses ex-
pressed, and as the Queen should think fit to approve, subject to the provisions
of the said Act; And it was further enacted that the provisions of any Order in
Council in that behalf should have effect as if they had been enacted by thé Par-
lianent of the United Kingdom of Great Britain and Ireland;

And whereas by Addresses from the Houses of the Parliament of Canada, and
from the Legislative Council of British Columbia respectively, of which Addresses
copies are contained in the Sciedule to this Order annexed, Her Majesty was
prayed, by and with the advice of Her Most Honourable Privy Council, under the
one hundred and forty-sixth section of the hereinbefore recited Act, to admit
British Columbia into the Dominion of Canada, on the terms and conditions set
forth in the said Addresses;

And whereas Her Majesty has thought fit to approve of the said terms and
conditions, it is hereby ordered and declared by Her Majesty, by and with the
advice of Her Privy Council, in pursuance and exercise of the powers vested in
Her Majesty by the said Act of Parliament, that from and after the twentieth
day of July, one thousand eight hundred and seventy-one, the said Colony of
British Columbia shall be admitted into and become part of the Dominion
of Canada, upon the terms and conditions set forth in the hereinbefore recited
Addresses. And, in accordance with the terms of the said Addresses relating to
the Electoral Districts in British Columbia, for which the first election of members
to serve in the House of Commons of the said Dominion shall take place, it is
hereby further ordered and declared that such electoral districts shall be as
follows:-

"New Westminster District " and the "Coast District," as defined in a public
notice issued from the Lands and Works Office in the said Colony, on the
15th day of December, one thousand eight hundred and sixty-nine, by the
desire of the Governor and purporting to be in accordance with the pro-
visions of the thirty-ninth clause of the "Mineral Ordinance, 1869," shall
constitute one district, to be designated "New Westminster District" and
return one Member.

"Cariboo District" and "Lillooet District," as specified in the said public
notice, shall constitute one district, to be designated "Cariboo District,"
and return one Member.

[1867-658



9] CONSTITUTIONAL DOCUMENTS OF CANADA
"Yale District" and "Kootenay District," as specified in the said public

notice, shall constitute one District, to be designated "Yale District," and
return one Member.

Those portions of Vancouver Island, known as "Victoria District," " Esquinialt
District," and " Metchosin District," as defined in the Official naps of those
districts which are in the Land Office, Victoria, and designated respectively,
"Victoria District Officiai Map, 1858," "Esquimalt District Official Map
1858," and "Metchosin District OfTicial Map, A.D. 1858," shall constitute
one District, to be designated "Victoria District," and return two Members.

Ali the rernainder of Vancouver Island, and all such islands adjacent thereto
as were formerly dependencies of the late Colony of Vancouver Island shall
constitute one district, to be designated "Vancouver Island District," and
return one Member.

And the Rlight Honourable Earl of Kimberley, one of Her Majesty's Principal
Secretaries of State, is to give the necessary directions therein accordingly.

ARTHUR HELPS.

SCHEDULE.

Address of the Senale of Canada.

To the Queen's Most Excellent Majesty.

Mosi Gracious Sovereign,
We, your Majesty's nost dutiful and loyal subjects, the Senate of Canada in

Parliament assembled, humbly approach Your Majesty for the purpose of re-
presenting:-

That by a despatch from the Governor of British Columbia, dated 23rd
January, 1871, with other papers laid before this House, by message from His
Excellency the Governor-General, of the 27th February last, this House learns
that the Legislative Council of that colony, in council assembled, adopted, in
January last, an Address representing to Your Majesty that British Columbia was
prepared to enter into Union with the Dominion of Canada, upon the terms and
conditions mentioned in the said Address, which is as follows:

To the Queen's Most Excellent Majesty.
Mosi Gracious Sovereign,
WE, Your Majesty's most dutiful and loyal subjects, the Members of the

Legislative Council of British Columbia, in council assembled, humbly approach
Your Majesty for the purpose of representing:-

That, during the last session of the late Legislative Council, the subject of the
admission of the Colony of British Columbia into the Union or Dominion of
Canada was taken into consideration, and a resolution on the subject was agreed
to, embodying the terms upon which it was proposed that this colony should
enter the Union;

That after the close of the session, Delegates were sent by the Government
of this Colony to Canada to confer with the Government of the Dominion with
respect to the admission of British Columbia into the Union upon the terms
proposed;

That after considerable discussion by the Delegates with the Members of the
Government of the Dominion of Canada, the terms and conditions hereinafter
specified were adopted by a Committee of the Privy Council of Canada,;and were
by them reported to the Governor General for his approval;

That such terms were communicated to the Government of this Colony by the
Governor General of Canada, in a despatch dated July 7th, 1870, and are as
follows:-

1. Canada shall be liable for the debts and liabilities of British Columbia
existing at the time of the Union.

2. British Columbia not having incurred debts equal to those of the other
provinces now constituting the Dominion, shall be entitled to receive, by half-
yearly payments, in advance from the General Government, interest at the rate
of five per cent per annum on the difference between the actual amount of its
indebtedness at the date of the Union, and the indebtedness per head of the popu-
lation of Nova Scotia and New Brunswick (27.77 dollars), the population of British
Columbia being taken at 60,000.

uu2
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3. The following sums shall be paid by Canada to British Columbia for the
support of its Government and Legislature, to wit, an annual subsidy of 35,000
dollars, and an annual grant equal to 80 cents per head of the said population of
60,000, both half-yearly in advance, such grant of 80 cents per head to be aug-
mented in proportion to the increase of population, as may be shown by each
subsequent decennial census, until the population amounts to 400,000, at which
rate such grant shall thereafter remain, it being understood that the first census
be taken in the year 1881.

4. The Dominion will provide an efficient mail service, fortnightly, by steani
communication between Victoria and San Francisco, and twice a week between
Victoria and Olympia; the vessels to be adapted for the conveyance of freight
and passengers.

5. Canada will assume and defray the charges for the following services:
A. Salary of the Lieutenant-Governor;
B. Salaries and allowances of the Judges of the Superior Courts and the County

or District Courts;
C. The charges in respect to the Department of Customs;
D. The Postal and Telegraphic Services;
E. Protection and encouragement of Fisheries;
F. Provision for the Militia;
G. Lighthouses, Buoys and Beacons, Shipwrecked Crews, Quarantine and

Marine Hospitals, including a Marine Hospital at Victoria;
H. The Geological Survey;
I. The Penitentiary;
And such further charges as may be incident to and connected with the ser-

vices which by the British North America Act, 1867, appertain to the General
Government, and as are or may be allowed to the other Provinces.

6. Suitable pensions, such as shall be approved of by Her Majesty's Govern-
ment shall be provided by the Government of the Dominion for those of Her
Majesty's servants in the Colony whose position and emoluments derived there-
from would be affected by political changes on the admission of British Columbia
into the Dominion of Canada.

7. IL is agreed that the existing Customs tariff and Excise duties shall continue
in force in British Columbia until the railway from the Pacifie Coast and the
system of railways in Canada are connected, unless the Legislature of British
Columbia should sooner decide to accept the Tariff and Excise Laws of Canada.
When Customs and Excise duties are, at the time of the union of British Columbia
with Canada, leviable on any goods, wares or merchandises in British Columbia,
or in the other Provinces of the Dominion, those goods, wares and merchandises
may, from and after the Union, be imported into British Columbia from the
Provinces now composing the Dominion, or into either of those Provinces from
British Columbia, on proof of payment of the Customs or Excise duties leviable
thereon in the Province of exportation, and on payment of such further amount
(if any) of Customs or Excise duties as are leviable thereon in the Province of
importation. This arrangement to have no force or effect after the assimilation
of the Tariff and Excise duties of British Columbia with those of the Dominion.

8. British Columbia shall be entitled to be represented in the Senate by three
members, and by six members in the House of Commons. The representation to
be increased under the provisions of The British North America Act, 1867.

9. The influence of the Dominion Government will be used to secure the con-
tinued maintenance of the naval station at Esquimalt.

10. The provisions of the British North America Act, 1867, shall (except those
parts thereof which are in terms made, or by reasonable intendment may be held
to be specially applicable to and only affect one and not the whole of the Provinces
now comprising the Dominion, and except so far as the same may be varied by
this Minute) be applicable to British Columbia in the same way and to the like
extent as they apply to the other Provinces of the Dominion, and as if the Colony
of British Columbia had been one of the Provinces originally united by the said
Act.

i1. The Government of the Dominion undertake to secure the commencement
simultaneously, within two years from the date of the Union, of the construction
of a railway from the Pacific towards the Rocky Mountains, and from such point
as may be selected, east of the Bocky Mountains, towards the Pacific, to connect
the seaboard of British Columbia with the railway system of Canada ; and further,
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to secure the completion of such railway within ten years from the (ate of the
Union.

And the Government of British Columbia agree to convey to the Dominion
Government, in trust, to be appropriated in such manner as the Dominion Govern-
ment may deem advisable in furtherance of the construction of the said railway,
a similar extent of public lands along the line of railway throughout its entire
length in British Columbia (not to exceed, however, twenty (20) miles on each
side of said line,) as may be appropriated for the same purpose by the Dominion
Government from the public lands of the North-West territories and the Province
of Manitoba: Provided that the quantity of land which may be hield under pre-
emption right or by Crown grant within the limits of the tract of land in British
Columbia to be so conveyed to the Dominion Government shall be made good to
the Dominion from contiguous public lands; and provided further, that until
the commencement, within two years, as aforesaid, from the date of the Union,
of the construction of the said railway, the Government of British Columbia shall
not sell or alienate any further portions of the public lands of British Columbia
in any other way than under right of pre-emption requiring actual residence of
the pre-emptor on the land claimed by him. In consideration of the land to be so
conveyed in aid of the construction of the said railway, the Dominion Government
agree to pay to British Columbia from the date of the Union, the sum of 100,000
dollars per annum, in half-yearly payments in advance.

12. The Dominion Government shall guarantee the interest for ten years from
the date of the completion of the works, at the rate of five per centum per annum,
on such sum, not exceeding £100,000 sterling, as may be required for the con-
struction of a first class graving dock at Esquimalt.

13. The charge of the Indians, and the trusteeship and management of the
lands reserved for their use and benefit, shall be assurned by the Dominion
Government, and a policy as lîberal as that hitherto pursued by the British
Columbia Government shall be continued by the Dominion Governmnent after
the Union.

To carry out such policy, tracts of land of such extent as it lias hitherto
been the practice of the British Columbia Government to appropriate for that
purpose, shall from time to time to conveyed by the Local Government to the
Dominion Government in trust for the use and benefit of the Indians on applica-
tion of the Dominion Government; and in case of disagreement between the two
Governments respecting the quantity of such tracts of land to be so granted, the
matter shall be referred for the decision of the Secretary of State for the Colonies.

14. The Constitution of the Executive Authority and of the Legislature of
British Columbia shall, subject to the provisions of the British North America
Act, 1867, continue as existing at the Lime of the Union until altered under the
authority of the said Act, it being at the same time understood that the Govern-
ment of the Dominion will readily consent to the introduction of responsible
government when desired by the inhabitants of British Columbia, and it being
likewise understood that it is the intention of the Governor of British Columbia,
under the authority of the Secretary of State for the Colonies, to amend the
existing Constitution of the Legislature by providing that a majority of its Mem-
bers shall be elective.

The Union shall take effect according to the foregoing terms and conditions on
such day as Her Majesty by and with the advice of Her Most Hionourable Privy
Council may appoint (on addresses from the Legislature of the Colony of British
Columbia and of the Houses of Parliament of Canada in the termns of the 146th
section of the British North America Act, 1867,) and British Columbia may in
its address specify the electoral districts for which the first election of Members
to serve in the House of Commons shall take place.

That such terms have proved generally acceptable to the people of this Colony.
That this Council is, therefore, willing to enter into Union with the Dominion

of Canada upon such terms, and humbly submit that, under the circumstances,
it is expedient that the admission of this Colony into such Union, as aforesaid,
should be effected at as early a date as may be found practicable under the pro-
visions of the 146th section of the British North America Act, 1867.

We, therefore, humbly pray that Your Majesty will be graciously pleased, by
and with the advice of Your Majesty's Most Honourable Privy Council, under the
provisions of the 146th section of the British North America Act, 1867, to admit
British Columbia into the Union or Dominion of Canada, on the basis of the terms
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and conditions offered to this Colony by the Government of the Dominion of
Canada, hereinbefore set forth; and inasmuch as by the said terms British Colum-
bia is empowered in its address to specify the electoral districts for which the first
election of members to serve in the House of Commons shall take place, we
humbly pray that such electoral districts may be declared, under the Order in
Council, to be as follows:

That "New Westminster District," and the "Coast District," as defined in a
public notice issued from the Lands and Works Office on the l5th day of Decem-
ber, 1869, by the desire of the Governor, and purporting to be in accordance with
the provisions of the 39th clause of the "Mineral Ordinance, 1869," shall con-
stitute one district, to be designated "New Westminster District," and return
one Member.

That "Cariboo District," and "Lillooet District," as specified in the said
public notice, shall constitute one district, to be designated " Cariboo District,"
and return one Member.

That "Yale District," and "Kootenay District," as specified in the said public
notice, shall constitute one district, to be designated "Yale District," and return
one Member.

That those portions of Vancouver Island known as "Victoria District,"
"Esquimalt District," and "Metchosin District," as defined in the official maps
of those districts in the Land Office, Victoria, and which maps are designated
respectively, "Victoria District Official Map, 1858," " Esquimalt District Official
Map, 1858," and "Metchosin District Official Map, 1858," shall constitute one
district, to be designated "Victoria District," and return two Members.

And that all the renainder of Vancouver Island, and all such islands adjacent
thereto as were formerly dependencies of the late colony of Vancouver Island
shall constitute one district, to be designated "Vancouver Island District," and
return one Member.

We further huimbly represent, that the proposed terms and conditions of Union
of British Columbia with Canada, as stated in the said Address, are in conformity
with those preliminarily agreed upon between delegates from British Columbia and
the Members of the Government of the Dominion of Canada, and embodied in a
Report of a Committee of the Privy Coincil, approved by His Excellency the
Governor General in Council, on the 1st July, 1870, which approved Report is as
follows:

Copy of a Repori of a Commillee of the Honourable the Privy Council, approved by
His Excellency the Governor General in Council, on the 1st of July, 1870.

The Committee of the Privy Council have had under consideration a Despatch,
dated the 7th May, 1870, from the Governor of British Columbia, together with
certain Resolutions submitted by the Government of that colony to the Legisla-
tive Council thereof-both hereunto annexed-on the subject of the proposed
Union of British Columbia with the Dominion of Canada; and after several inter-
views between them and the Honourable Messrs. Trutch, Helmeken and Carrall,
the Delegates from British Columbia, and full discussion withi them of the various
questions connected with that important subject, the Committee now respect-
fully submit for Your Excellency's approval, the following terms and conditions
to form the basis of a political union between British Columbia and the Dominion
of Canada.

[IHere are set forlh ai lenglh the lerms of Union as stated on pages 659-661 in the
Address of the Legislalive Council of British Columbia.]

(Certified.) Wm. H. LEE,
Clerk, Privy Council.

We further humbly represent that we concur in the terms and conditions of
Union set forth in the said Address, and approved Report of the Comrnittee of the
Privy Council above mentioned; and most respectfully pray that your Majesty
will be graciously pleased, by and with the advice of your Majesty's most Honour-
able Privy Council, under the 146th clause of The British North America Act,
1867, to unite British Columbia with the Dominion of Canada, on the terms and
conditions above set forth.

The Senate, Wednesday, April 5th, 1871.
(Signed) JosEPH CAucHoN, Speaker.
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Address of the Commons of Canada.
To the Queen's Most Excellent Majesty.

Most Gracious Sovereign,
We, Your Majesty's most dutiful and loyal subjects, the Commons of Canada in

Parliament assembled, humbly approach Your Majesty for the purpose of re-
presenting:-

[The balance of the Address is identical in form with the Address of the Senale and
is omilled for thal reason.]

JAMES COCKBURN, Speaker.
House of Commons,

Saturday, lst April, 1871.

Address of the Legislative Council of British Columbia.
To the Queen's Most Excellent Majesty.

Most Gracious Sovereign,
We, Your Majesty's most dutiful and loyal subjects, the Members of the Legis-

lative Council of British Columbia in Council assembled, humbly approach
your Majesty for the purpose of representing:-

[Etc., etc., etc. The Address is sel forlh ai length in the Address of the Senale.]
(Signed) PHILIP J. HANKIN,

Speaker.

CLXXVIII

THE BRITISH NORTH AMERICA ACT, 1871

(34 & 35 Victoria, c. 28.)

An Act respecting the Establishment of Provinces in the Dominion of Canada.

29th June, 1871.
Whereas doubts 1 have been entertained respecting the powers of the Parliament
of Canada to establish Provinces in territories admitted, or which may hereafter
be admitted, into the Dominion of Canada, and to provide for the representation
of such Provinces in the said Parliament, and it is expedient to remove such
doubts, and to vest such powers in the said Parliament:

Be it enacted by the Queen's Most Excellent Majesty, by and with the advice
and consent of the Lords, Spiritual and Temporal, and Commons in this present
Parliament assembled, and by the authority of the same, as follows:-

1. This Act may be cited for all purposes as The British North America Act, Short title.
1871.

2. The Parliament of Canada may from time to time establish new Provinces Parliament of
in any territories forming for the time being part of the Dominion of Canada, but Canada may0 establish new
not included in any Province thereof, and may, at the time of such establishment, Pr and
make provision for the constitution and administration of any such Province, and provide for
for the passing of laws for the peace, order and good government of such Province, the constitution
and for its representation in the said Parliament. etc., thereof.

3. The Parliament of Canada may from time to time, with the consent of the lr of
Legislature of any Province of the said Dominion, increase, diminish, or other- Provinces.
wise alter the limits of such Province, upon such terms and conditions as may be
agreed to by the said Legislature, and may, with the like consent, make provision
respecting the effect and operation of any such increase or diminution or altera-
tion of territory in relation to any Province affected thereby.

4. The Parliament of Canada may from time to time make provision for the Parliament of
administration, peace, order and good government of any territory not for the Canada may
time being included in any Province. legisiate for0 anyterritory

5. The following Acts passed by the said Parliament of Canada, and intituled notincluded
respectively: in a Province.

"An Act for the temporary government of Rupert's Land and the North- Confirmation
Western Territory when united with Canada"; and Aca of

' See lord Kimberley's speech in Hansard, vol. cevi, 3rd ser., p. 1171, for the reasons which led to the Canada.
introduction of this bill.

6631929]



CONSTITUTIONAL DOCUMENTS OF CANADA
"An Act1 to amend and continue the Act thirty-two and thirty-three

32-33 V., c. 3. Victoria, chapter three, and to establish and provide for the government
of the Province of Manitoba."

33 V., c. 3. shall be and be deemed to have been valid and effectual for all purposes whatso-
ever from the date at which they respectively received the assent, in the Queen's
name, of the Governor-General of the said Dominion of Canada.

Limitation of 6. Except as provided by the third section of this Act, it shall not be com-
Parl ainentof petent for the Parliament of Canada to alter the provisions of the last mentioned

Canada to Act of the said Parliament in so far as it relatesto the Province of Manitoba, or of
]egislate for any other Act hereafter establishing new Provinces in the said Dominion, subjectan estAiblishedC

Province, alwa ys to the right of the Legislature of the Province of Manitoba to alter from
Lime to time the provisions of any law respecting the qualification of electors
and inembers of the Legislative Assembly, and to make laws respecting elections
in the said Province.

CLXXIX

ORDER OF HER MAJESTY IN COUNCIL ADMITTING PRINCE
EDWARD ISLAND INTO THE UNION, 1873

At the Court at Windsor, the 26th day of June, 1873.

PRESENT:

The QUEEN'S Most Excellent Majesty.
Lord President. Earl of Kimberley.
Earl Granville. Lord Chamberlain.

Mr. Gladstone.

Whereas by the British North America Act, 1867, provision was made for the
Union of the Provinces of Canada, Nova Scotia and New Brunswick into the
Dominion of Canada, and it was (amongst other things) enacted that it should
be lawful for the Queen, by and with the advice of Her Majesty's Most Honour-
able Privy Council, on Addresses from the Houses of the Parliament of Canada,
and of the Legislature of the Colony of Prince Edward Island, to admit that
Colony into the said Union on such terms and conditions as should be in the
Addresses expressed, and as the Queen should think fit to approve, subject to
the provisions of the said Act; and it was further enacted that the provisions
of any Order in Council in that behalf, should have effect as if they had been
enacted by the Parliament of the United Kingdom of Great Britain and Ireland.

And whereas by Addresses from the Houses of the Parliament of Canada, and
from the Legislative Council and House of Assembly of Prince Edward Island
respectively, of which Addresses, copies are contained in the Schedule to this
Order annexed, Her Majesty was prayed, by and with the advice of Her Most
1-lonourable Privy Council, under the one hundred and forty-sixth section of
the hereinbefore recited Act, to admit Prince Edward Island into the Dominion
of Canada, on the terms and conditions set forth in the said Addresses.

And whereas Her Majesty lias thought fit to approve of the said terms and
conditions, it is hereby ordered and declared by Her Majesty, by and with the
advice of Her Privy Council, in pursuance and exercise of the powers vested in
Iler Majesty, by the said Act of Parliament, that from and after the first day of
July, one thousand eight hundred and seventy-three, the said Colony of Prince
Edward Island shall be admitted into and become part of the Dominion of
Canada, upon the terms and conditions set forth in the hereinbefore recited
Addresses.

And in accordance with the terms of the said Addresses relating to the Electoral
Districts for which, the time within which, and the laws and provisions under
which the first election of members to serve in the House of Commons of Canada,
for such Electoral Districts shall be held, it is hereby further ordered and de-
clared that "Prince County" shall constitute one district, to be designated
'Prince County District," and return two members; that "Queen's County"

shall constitute one district, to be designated "Queen's County District," and
return two members; that "King's County" shall constitute one district, to be
designated " King's County District," and return two members; that the election

1 No. CLXXV
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of members to serve in the House of Commons of Canada, for such Electoral
Districts shall be held within three calendar months from the day of the admission
of the said Island into the Union or Dominion of Canada; that all laws which
at the date of this Order in Council relating to the qualification of any person
to be elected or sit or vote as a member of the House of Assembly of the said
lsland, and relating to the qualifications or disqualifications of voters, and to the
oaths to be taken by voters, and to Returning Officers and Poll Clerks, and their
powers and duties, and relating to Polling Divisions within the said Island, and
relating to the proceedings at elections, and to the period during which such
clections may be continued, and relating to the trial of controverted elections,
and the proceedings incidental thereto, and relating to the vacating of seats of
the members, and to the executions of new writs, in case of any seat being
vacated otherwise than by a dissolution, and to all other matters connected with
or incidental to elections of members to serve in the House of Assembly of the
said Island, shall apply to elections of members to serve in the House of Coi-
nions for the Electoral Districts situate in the said Island of Prince Edward.

And the Right Honourable Earl of Kimberley, one of Her Majesty's Principal
Secretaries of State is to give the necessary directions herein, accordingly.

ARTHUR HELPS.

SCUEDULE.

To the Queen's Most Excellent Majesty.

Mosi Gracious Sovereign,
We, Your Majesty's most dutiful and loyal subjects, the Commons of the

Dominion of Canada in Parliament assembled, humbly approach Your Majesty
for the purpose of representing-

That during the present Session of Parliament we have taken into considera-
tion the subject of the admission of the Colony of Prince Edward Island into the
Union or Dominion of Canada, and have resolved that it is expedient that such
admission should be effected at as early a date as may be found practicable
under the one hundred and forty-sixth section of the British North America Act,
1867, on the conditions hereinafter set forth, which have been agreed upon with
the Delegates from the said Colony that is to say:-

That Canada shall be liable for the debts and liabilities of Prince Edward
Island at the time of the Union;

That in consideration of the large expenditure authorized by the Parliament
of Canada for the construction of railways and canals, and in view of the possi-
bility of a readjustment of the financial arrangements between Canada and the
several Provinces now embraced in the Dominion, as well as the isolated and
exceptional condition of Prince Edward Island, that Colony shall, on entering
the Union, be entitled to incur a debt equal to fifty dollars per head of its popula-
tion, as shewn by the Census Returns of 1871, that is to say: four millions seven
hundred and one thousand and fifty dollars;

That Prince Edward Island not having incurred debts equal to the sum
mentioned in the next preceding Resolution, shall be entitled to receive, by
half-yearly payments, in advance, from the General Government, interest at
the rate of five per centum per annum on the difference, from time to time,
between the actual amount of its indebtedness and the amount of indebtedness
authorized as aforesaid, viz., four millions seven hundred and one thousand and
fifty dollars;

That Prince Edward Island shall be liable to Canada for the amount (if any)
by which its public debt and liabilities at the date of the Union, may exceed four
millions seven hundred and one thousand and fifty dollars and shall be chargeable
with interest at the rate of five per centum per annum on such excess;

That as the Government of Prince Edward Island holds no lands from the
Crown, and consequently enjoys no revenue from that source for the construction
and maintenance of local works, the Dominion Government shall pay by half-
yearly instalments, in advance, to the Government of Prince Edward Island,
forty-five thousand dollars per annum, less interest at five per centum per annum,
upon any sum not exceeding eight hundred thousand dollars which the Dominion
Government may advance to the Prince Edward Island Government for the
purchase of lands now held by large proprietors;

That in consideration of the transfer to the Parliament of Canada of the powers
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of taxation, the following sums shall be paid yearly by Canada to Prince Edward
Island, for the support of its Government and Legislature, that is to say, thirty
thousand dollars, and an annual grant equal to eighty cents per head of its
population, as shown by the Census returns of 1871, viz., 94,021, both by half-
yearly payments in advance-such grant of eighty cents per head to be aug-
mented in proportion to the increase of population of the Island as may be shown
by each subsequent decennial Census, until the population amounts to four
hundred thousand, at which rate such grant shall thereafter remain, it being
understood that the next Census shall be taken in the year 1881;

That the Dominion Government shall assume and defray all the charges for
the following services, viz.:-

The salary of the Lieutenant-Governor;
The salaries of the Judges of the Superior Court and of the District or County

Courts when established;
'lie charges in respect of the Departnent of Customs;
The Postal Department;
The protection of the Fisheries;
The provision for the Militia;
The Lighthouses, Shipwrecked Crews, Quarantine and Marine Hospitals;
The Geological Survey;
The Penitentiary;
Efficient Steam Service for the conveyance of mails and passengers, to be esta-

blished and naintained between the Island and the mainland of the Dominion,
Winter and Summer, thus placing the Island in continuous communication with
the Intercolonial Railway and the railway system of the Dominion;

The maintenance of telegraphic communication between the Island and the
mainland of the Dominion;

And such other charges as may be incident to, and connected with, the services
which by the British North America Act, 1867, appertain to the General Govern-
ment, and as are or may be allowed to the other Provinces;

That the railways under contract and in course of construction for the Govern-
ment of the Island, shall be the property of Canada;

That the new building in which are held the Law Courts, Registry Office, etc.,
shall be transferred to Canada, on the payment of sixty-nine thousand dollars.
The purchase to include the land on which the building stands, and a suitable
space of ground in addition, for yard room, etc.;

That the Steam Dredge Boat in course of construction, shali be taken by the
Dominion, at a cost not exceeding twenty-two thousand dollars;

That the Steam Ferry Boat owned by the Government of the Island, and used
as such, shall remain the property of the Island;

That the population of Prince Edward Island having been increased by fifteen
thousand or upwards since the year 1861, the Island shall be represented in the
House of Commons of Canada by six Members; the representation to be re-
adjusted, from time to time, under the provisions of the British North America
Act, 1867;

That the constitution of the Executive Authority and of the Legislature of
Prince Edward Island, shall, subject to the provisions of the British North
America Act, 1867, continue, as at the time of the Union, until altered under
the authority of the said Act, and the House of Assembly of Prince Edward
Island existing at the date of the Union shall, unless sooner dissolved, continue
for the period for which it was elected;

That the provisions in the British North America Act, 1867, shall, except those
parts thereof which are in terms made, or by reasonable intendment, may be
held to be especially applicable to, and only to affect one and not the whole of
the Provinces now composing the Dominion, and except so far as the same may
be varied by these resolutions, be applicable to Prince Edward Island, in the
same way and to the same extent as they apply to the other Provinces of the
Dominion, and as if the Colony of Prince Edward Island had been one of the
Provinces originally united by the said Act.

That the Union shall take place on such day as Her Majesty may direct by
Order in Council, on Addresses to that effect from the House of Parliament of
Canada and of the Legislature of the Colony of Prince Edward Island, under the
one hundred and forty-sixth section of the British North America Act, 1867,
and that the Electoral Districts for which, the time within which, and the laws
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and provisions under which, the first Election of Members to serve in the House
of Commons of Canada for such Electoral Districts shall be held, shall be such
as the said Houses of the Legislature of the said Colony of Prince Edward Island
may specify in their said Addresses.

We, therefore, humbly pray that Your Majesty will be graciously pleased, by
and with the advice of Your Majesty's Most Honourable Privy Council, under
the provisions of the one hundred and forty-sixth section of the British North
America Act, 1867, to admit Prince Edward Island into the Union or Dominion
of Canada, on the terns and conditions hereinbefore set forth.

(Signed) JamEs COCKBURN,
Speaker.

House of Commons,
20th May, 1873.

The Queen's Most Excellent Majesty.
MosI Gracions Soiereign,

We, Your Majesty's most dutiful and loyal subjects, the Senate of the Dominion
of Canada in Parliament assembled, humbly approach Your Majesty for the
purpose of representing:--

That on the sixteenth day of May, instant, His Excellency the Governor
General transmitted for our information a copy of the minutes of a Conference
between a Committee of the Privy Council of Canada and certain Delegates from
the Colony of Prince Edward Island, on the subject of the Union of the said
Colony with the Dominion of Canada, and of the Resolutions adopted by them,
as the basis of such Union, which are in the following words, that is to say:-

[Here follows a siatement of the conditions of Union as set forth in the Address of
the Hfouse of Commons, supra, pages 665-667.]

The House of Commons having in the present Session of the Parliament of
the Dominion passed an Address to Your Majesty, praying that Your Majesty
would be graciously pleased, by and with the advice of Your Most Honourable
Privy Council, under the provisions of the one hundred and forty-sixth section
of the British North America Act, 1867, to admit Prince Edward Island into the
Union or Dominion of Canada, on the ternis and conditions set forth in the
above-mentioned Resolutions.

Wherefore, we, the Senate of Canada, fully concurring in the terms and con-
ditions expressed in the Address of the House of Commons, humbly pray that
Your Majesty will be pleased, by and with the advice of Your Most Honourable
Privy Council, under the provisions of the one hundred and forty-sixth section
of the British North America Act, 1867, to admit Prince Edward Island into the
Dominion of Canada.

(Signed) P. J. 0. CHAUvEAU,
Speaker of the Senale.

The Senate, May 21, 1873.

To the Queen's Most Excellent Majesty.

Most Gracious Sovereign,
We, Your Majesty's most dutiful and loyal subjects, the Legislative Council

of Prince Edward Island, in Parliament assembled, humbly approach Your
Majesty, and pray that Your Majesty -will be graciously pleased, by and with
the advice of Your Majesty's Most Honourable Privy Council, under the provisions
of the one hundred and forty-sixth section of the British North America Act,
1867, to admit Prince Edward Island into the Union or Dominion of Canada,
on the terms and conditions expressed in certain Resolutions recently passed by
the Houses of the Parliament of Canada, and also by the Houses of the Legislature
of Prince Edward Island, which said Besolutions are as follows:-

[Here follows a statenent of the conditions of Union as set forth in the Address
of the House of Commons, supra.]

That for the first election of members to be returned by this Island for
the House of Commons of the Dominion of Canada, this Island shall be divided
into Electoral Districts as follows :-That "Prince County" shall constitute
one district and return two members; that " Queen's County " shall constitute one
district, and return two members; that "King's County" shall constitute one
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district, and return two members; that the first election for members to serve
in the Flouse of Commons of Canada, shall take place within three calendar
months after this Island shall be admitted, and become part of the Dominion of
Canada; and we further humbly pray, that all laws which at the date of the Order
in Council, by which the said Island of Prince Edward shall be admitted into
the Dominion of Canada, relating to the qualification of any person to be elected
to sit or vote as a member of the House of Assembly of the said Island, and re-
lating to the qualifications or disqualifications of voters, and to the oaths to be
taken by voters, and to returning officers and poll clerks, and their powers and
duties, and relating to polling divisions within the said Island, and relating to
the proceedings at elections, and to the period during which such election may
be continued, and relating to the trial of controverted elections and the proceed-
ings incident thereto, and relating to the vacating of seats of members, and to
the execution of new writs, in case of any seat being vacated otherwise than l)y
a dissolution, and all other matters connected with or incidental to elections of
members to serve in the House of Assembly of the said Island, shall apply to
elec Lions of members to serve in the House of Commons for the Electoral Districts,
situate in the said Island of Prince Edward.

(Signed) DONALD MONTGOMERY,
President.

Committee Boom, Legislative Council,
May 28, 1873.

To the Queen's Most Excellent Majesty.
Most Gracious Sovereign,

We, Your Majesty's most dutiful and loyal subjects, the House of Assembly
of Prince Edward Island in Parliament assembled, humbly approach Your
Majesty, and pray that Your Majesty will be graciously pleased, by and with the
advice of Your Majesty's Most Honourable Prîvy Council, under the provisions
of the one hundred and forty-sixth section of the British North America Act,
1867, to admit Prince Edward Island into the Union or Dominion of Canada,
on the terms and conditions expressed in certain Resolutions recently passed by
the Houses of the Parliament of Canada, and also by the Houses of the Legisla-
ture of Prince Edward Island, which said Resolutions are as follows:-

[Here follows a stalement .of the conditions of Union as set forth in the Address
of the House of Commons, supra, and the Address concludes with a paragraph
identical wilh the last paragraph of the Address of the Legislative Council of Prince
Edward Island, sul)ra.]

(Signed) STANISLAUs F. PERRY,
Speaker.

House of Assembly, May 28, 1873.

CLXXX

PARLIAMENT OF CANADA ACT, 18751

(38 & 39 Victoria, c. 38.)

An Act Io remove certain doubis with respect Io the powers of the Parliament of
Canada, under Section 18 of the British North America Act, 1867.

19th July, 1875.
Whereas by section 18 of The British North America Act, 1867, it is provided as
follows:-" The privileges, immunities, and powers to be held, enjoyed, and
exercised by the Senate and by the House of Commons, and by the members
thereof respectively, shall be such as are from time to time defined by Act of the
Parliament of Canada, but so that the same shall never exceed those at the pass-
ing of this Act held, enjoyed, and exercised by the Commons Flouse of Parliament
of the United Kingdom of Great Britain and Ireland, and by the members
thereof."

And whereas doubts have arisen with regard to the power of defining by an
1 During the Pacifie railway scandal, tie Canadian parliamentary committee could not take

evidence on oath, as this right did not belong to the British house of commons, except in connexion
with private bills, until 1871. This act gives the Dominion parliament power to bring ita practice into
line with the contemporary practice in the British parliament.
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Act of the Parliament of Canada, in pursuance of the said section, the said
privileges, powers or immunities; and it is expedient to remove such doubts:

Be it therefore enacted by the Queen's Most Excellent Majesty, by and with
the advice and consent of the Lords Spiritual and Temporal, and Commons, in
this present Parliament assembled, and by the authority of the same, as follows:-

1. Section 18 of The British North Anerica Act, 1867, is hereby repealed,
without prejudice to anything donc under that section, and the following section
shall be substituted for the section so repealed:-

The privileges, immunities, and powers to be held, enjoyed and exercised by
the Senate and by the House of Commons, and by the members thereof re-
spectively, shall be such as are from time to time defined by Act of the Parlia-
ment of Canada, but so that any Act of the Parliament of Canada defining such
privileges, immunities and powers shall not confer any privileges, immunities, or
powers exceeding those at the passing of such Act held, enjoyed, and exercised
by the Commons House of Parliament of the United Kingdom of Great Britain
and Ireland, and by the rnembers thereof.

2. The Act of the Parliament of Canada passed in the thirty-first year of the
reign of her present Majesty, chapter twenty-four, intituled An Act Io provide
for oaths to wilnesses being administered in certain cases for the purposes of either
House of Parliament, shall be deened to be valid, and to have been valid as from
the date at which the royal assent was given thereto by the Governor General
of the Dominion of Canada.

3. This Act may be cited as The Parliament of Canada Act, 1875.

CLXXXI

EDWARD BLAKE ON THE OFFICE OF GOVERNOR GENERAL, 1876

[Trans.: Canada Sessional Papers, 1877.Î

The existing forms in the case of Canada have been felt for some time to be
capable of amendment, for reasons which require that special consideration should
be given to her position, and which render unsuitable for her the forms which may
be eminently suited to some of the colonies.

Canada is not merely a colony or a province: she is a Dominion composed of
an aggregate of seven large provinces federally united under an imperial charter,
which expressly recites that her constitution is to be similar in principle to that
of the United Kingdom. Nay, more, besides the powers with which she is invested
over a large part of the affairs of the inhabitants of the several provinces, she
enjoys absolute powers of legislation and administration over the people and
territories of the north-west, out of which she has already created one province,
and is empowered to create others, with representative institutions.

These circumstances, together with the vastness of her area, the numbers of
her free population, the character of the representative institutions and of the
responsible government which as citizens of the various provinces and of Canada
her people have so long enjoyed, all point to the propriety of dealing with the
question in hand in a manner very different from that which might be fitly
adopted with reference to a single and comparatively small and young colony.

Besides the general spread of the principles of constitutional freedom there
has been, in reference to the colonies, a recognized difference between their
circumstances resulting in the application to those in a less advanced condition
of a lesser measure of self-government, while others are said to be invested with
'the fullest freedom of political government'; and it may be fairly stated that
there is no dependency of the British Crown which is entitled to so full an applica-
tion of the principles'of constitutional freedom as the Dominion of Canada.

As a rule the Governor does and must act through the agency of Ministers,
and Ministers must be responsible for such action. . . . Upon the argument that
there are certain conceivable instances in which, owing to the existence of sub-
stantial Imperial as distinguished from Canadian interests, it may be considered
that full freedom of action is not vested in the Canadian people, it appears to
me that any such cases must, pending a solution of the great problem of Iinperial
Government, be dealt with as they arise.... The effort to reconcile by any form
of words, the responsibility of Ministers under the Canadian Constitution with
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a power to the Governor to take even a negative line independently of advice,
cannot, I think, succeed. The truth is, that Imperial interests are, under our
present system of Government to be secured in matters of Canadian executive
policy, not by any such clause in the Governor's instructions (which would be
practically inoperative, and if it can be supposed to be operative would be
mischievous); but by mutual good feeling, and by proper consideration of
Imperial interests on the part of Ilis Majesty's Canadian. advisers; the Crown
necessarily retaining all its constitutional rights and powers, which would be
exercisable in any emergency in which the indicated securities might be found
to fail.

CLXXX Il

EDWARD BLAKE ON THE PREROGATIVE OF MERCY, 1876

[Trans.: Canada Sessional Papers.]

The main question is upon the instruction given to the Governor that lie is in
capital cases either to extend or to withliold a pardon or a reprieve according
to his own deliberate judgement whether the members of the Council concur
therein or otherwise. Having regard to the form of the commission and of this
instruction the proper inference is that in al] cases not capital the action of the
Governor by the way of pardon or comîîmutation is to be, as is bis action in other
matters, under advice, and that it is only in the capital cases which are specially
dealt with by the instruction that he is to act upon his own judgement even
against advice. The distinction thus created does not appear well founded. IL
provides a different rule of action based simply on the gravity of the sentence,
whereas the only tenable distinction that occurs to the sub-committee is between
the cases (whether capital or not) which may involve Imperial interests and those
which, not involving such interests, concern solely the internal administration
of the affairs of the Dominion.

The sub-committee would suggest that any instruction as to independent
action should be limited to such cases which are referred to in fuller language
by Lord Carnarvon in his dispatch on this subject to Governor Robinson' of
May 4, 1875, as cases where 'matters of Imperial interest or policy, or the
interests of other countries or Colonies are involved'. Lord Carnarvon instances
the case of a kidnapper tried and sentenced under an Imperial Act by a Colonial
Court, and that of a convict whose sentence was comrnuted on condition of exile
from the Colony. The latter class is disposed of by the sixth clause of the proposed
commission. With the former class may be ranged those of offenders who are
subjects of other countries, and of political offenders. It is probable that even
in the exceptional cases suggested (which of course involve as well internal as
external interests) the action of the Governor would generally be in accordance
with advice; and no doubt to act against advice would be to incur a very grave
responsibility, though not to the Canadian people. IL would also seem that in
the vast majority of exceptional cases the exception would be found to be
technical not real, the substantial interests involved being solely Canadian, in
which event the Governor would presumably act under advice. But the sub-
committee have freely recognized the possible existence in the excepted classes
of Imperial interests, and this possibility furnisies, in their view, the only ground
for the application to these classes of a special rule. It appears to them, however,
that this special rule may be applied under the general language contained in
the 8th clause of the instructions, on which they have already commented, and
which if interpreted or limited in the mode they suggest would seem to them
to meet every exigency.

It now becomes the duty of the sub-committee to refer briefly to the arguments
upon which in the case of the Australian colonies it has been aflfirmed that the
independent action of the Governor-General in the exercise of this power should
be of a wider range than that which they suggest as proper in the case of Canada.

To the substantial argument for independent action in certain exceptional
cases, the sub-committee have already alluded, and they refer to it now only in

1 Sir H. G. R. Robinson (afterwards lord Rosinead), governor of New South Wales 1872-9. For the
dispatch referred to by Blake, see Parl. Pap., C. 1248. For the history, see Keith, Respomible Govern-
mren, vol. iii, pp. 1386 ff. (Oxford, 1912), vol. ii, pp. 1110 ff. (new ed., Oxford, 1928).
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order to point out that the existence of this exception is not a reason for giving
in all cases independent power, but rather the reverse.

It is the exception which proves the rule; any arguments based upon its
existence are arguments for exceptional treatment, but they are not reasons for
making that treatment general, and they leave applicable to the bulk of the
cases the rule which but for the exception would be of universal application.
The other reasons referred to appear to be-

(1) That the high prerogative in question being personally delegated to the
Governor, he cannot be in any way relieved from the duty of judging for himself
in every case in which that prerogative is to be exercised, as the responsible
minister of the Crown in a Colony cannot be looked upon as occupying the
same position in regard to the Queen's prerogative of pardon as the Home
Secretary. The sub-committee would in this connexion refer to the views of
Council on the general question of ministerial powers and responsibilities as
expressed in the Minute of Council and the report annexed thereto, thinking it
needless to restate in detail the position taken on the general subject and the
argument advanced against the proposed division of powers and responsibilities.

The prerogative of perdon has been rightly vested by statute in the Sovereign,
since all criminal offences are against 'her peace' or 'her Crown and dignity',
and it is reasonable that the person injured should have the power to forgive;
but neither the punishment of these injuries nor their forgiveness (both being
matters which affect the people) is arbitrary; the one can be, and accordingly is,
regulated by law; the other, being inainly beyond the province of law, is yet,
like the remaining prerogatives of the British Sovereign, held in trust for the
welfare of the people, and so far as it is beyond the province of law is regulated
by the general principle of the Constitution.

There may in this, as in other instances, be some difliculty in running out an
exact analogy between the position in Canada and in England, but to the sub-
committee it appears that the application to this subject of the fundamental
rule of the Constitution, as expounded in the report referred to, affords the true
solution of the question, and would furnish the nearest possible analogy between
the practice proper to be pursued in each country.

In the United Kingdom, while the British Parliament makes laws for the
punishment of crimes committed by their inhabitants, the Sovereign exercises
her prerogative of mercy towards such criminals under the advice of her minister
there, who is chosen as other British ministers are chosen, and is responsible as
other British ministers are responsible to the British Parliament for his advice.
Therefore in the United Kingdom this power is exercised under the same re-
straints and with the same securities to the people concerned as the other powers
of government.

This it seems to the sub-committee is the practical result which should be
obtained in the Dominion.

Here while the Canadian Parliament makes laws for the punishment of crimes
committed by the inhabitants of Canada, the Sovereign should exercise the
prerogative of mercy towards such criminals under the advice of lier Privy
Council for Canada, or of her minister there, chosen as her other Canadian
ministers are chosen, and responsible to the Canadian Parliament for his advice;
nor, having regard to the reasons given in the report already referred to, can the
suggested responsibility of the Governor to the Colonial Office for the exercise
of this power independent of, thouglh after advice, be deemed a satisfactory
substitute for the responsibility to the Canadian people of a minister charged
with the usual powers and duties in this respect.

(II) The second argument is that expediency requires that this prerogative
should be independently exercised by the Governor, and it is suggested that
'the pressure political as well as social which would be brought to bear upon
the ministers if the decision of such questions rested practically with them would
be most embarrassing to them, while the ultimate consequences might be a
serious interference with the sentences of the courts.'

This suggestion, which is supported, in the case of one of the Australian
Colonies, by the views of local authorities, is not applicable in a general sense to
Canada, where it has been commonly supposed that the decision of this as of
other questions rests (at any rate in the cases not covered by the special instruc-
tion) practically with the ministers; where it is believed that unless in the
exceptional cases pointed out by the sub-committce the embarrassments suggested
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would but rarely occur, and that at any rate ministers would not be relieved
of any such embarrassments by the proposed course; and where it is confidently
maintained that no improper interference with the sentences of the courts would
result.

No doubt in the exercise of this as of many other powers of Government
embarrassments and difficulties may from time to time arise; but it is believed
that their truc solution will depend upon the unflinching application to every
question of the constitutional principle, and that greater difflculties and troubles
will arise from the avoidance than froin the assumption of the full responsibility
which the sub-committee suggest should, by the alteration of the existing in-
struction, be imposed on ministers even in capital cases.

CLXXXIII

LETTERS-PATENT CONSTITUTING THE OFFICE OF GOVERNOR-
GENERAL OF THE DOMINION OF CANADA, 18781

[Trans.: Canadian Sessional Papers, 1879, No. XIV.]

Victoria, by the Grace of God, of the United Kingdom of Great Britain and
Ireland Queen, Defender of the Faith, Empress of India; To all to whom
these Presents shall come, Greeting:

Whereas We did, by certain Letters-Patent under the Great Seal of Our United
Kingdom of Great Britain and Ireland, hearing date at Westminster the Twenty-
second day of May, 1872, in the Thirty-fifth Year of Our leign, constitute and
appoint Our Bliglt Trusty and Right Well-beloved Cousin and Councillor,
Frederick Temple, Earl of Dufferin, Knight of Our Most Illustrious Order of
Saint Patrick, Knighit Commander of Our Most Honorable Order of the Bath
(now Knight Grand Cross of Our Most Distinguished Order of Saint Michael
and Saint George), to be Our Governor-General in and over Our Dominion of
Canada for and during Our will and pleasure.

And whereas by the 12th Section of " The British North America Act, 1867,"
certain powers, authorities, and functions were declared to be vested in the
Governor-General, and whereas We are desirous of making effectual and perma-
nent provision for the office of Governor-General in and over Our said Dominion
of Canada, without making new Letters-Patent on each demise of the said Office.

Now know ye that We have revoked and determined, and by these presents
do revoke and determine, the said recited Letters-Patent of the Twenty-second
day of May, 1872, and every clause, article and thing therein contained:

And further know ye that We, of our special grace, certain knowledge, and
mere motion, have thought fit to constitute, order, and declare, and do by these
presents constitute, order, and declare that there shall be a Governor-General
(hereinafter called Our said Governor-General) in and over Our Dominion of
Canada (hereinafter called Our said Dominion), and that the person who shall
fill the said Office of the Governor-General shall be from time to time appointed
by Commission under our Sign-Manual and Signet. And we do hereby authorize
and command Our said Governor-General to do and execute, in due manner,
all things that shall belong to his said command, and to the trust We have
reposed in him, according to the several powers and authorities granted or

i Various changes have taken place in the position of the governor-general. From the year 1867 to
1878, bis instructions forbade him to give his assent to any bill (a) for divorce, (b) for granting land or
money or gratuity to himself, (c) for making paper or any other currency legal tender, (d) for imposing
differential duties, (e) contrary to treaty obligations, (f) interfering with the discipline or control of the
naval or military forces of the crown in Canada, (g) interfering with the royal prerogative, or the rights
and property of British subjects outside of Canada, or with the trade and shipping of the United
Kingdom and its dependencies, (h) containing provisions to which the royal assent bas already been
refused or which have been disallowed. Acting on these instructions, twenty-one Bills were reserved. l
1877, after Edward Blake, minister of justice, had visited England, the practice of enumerating the
titles to be reserved was discontinued, a suspending clause being inserted in acts which would other-
wise require the governor-general's reservation. (Canadian Sessional Papers, 1877, No XII.) In
addition, during lord Dufferin's tenure of office difficulties arose over the prerogative of pardon, and
lord Dufferin exercised it without the advice of lis ministers. During his visit to England, Blake
arranged for a change, which is embodied in the Instructions printed below. In 1878 the office of
governor-general of the Dominion of Canada was instituted on a permanent basis by Letters patent.
For Blake's opinions, see Nos. CLXXXI, CLXXXII. These instruments are printed here from the per-
manent prerogative instruments of 1878. They were somewhat revised in 1905, and in that formn are in
Keith, Responsible Government, vol. iii, pp. 1561 ff. (Oxford, 1912).
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appointed him by virtue of "The British North America Act, 1867," and of
these present Letters-Patent, and of such Commission as may be issued to him
under Our Sign-Manual and Signet, and according to such Instructions as may
from time to time be given to him, under Our Sign-Manual and Signet, or by
our Order in Our Privy Council, or by us through one of Our Principal Secretaries
of State, and to such Laws as are or shall hereafter be in force in Our said
Dominion.

IL. And We do hereby authorize and empower Our said Governor-General
to keep and use the Great Seal of Our said Dominion for sealing all things what-
soever that shall pass the said Great Seal.

III. And We do further authorize and empower Our said Governor-General
to constitute and appoint, in Our nane and on Our behalf, all such Judges,
Cominissioners, Justices of the Peace, and other necessary Officers and Ministers
of Our Said Dominion, as may be lawfully constituted or appointed by Us.

IV. And We do further authorize and empower Our said Governor-General,
so far as we lawfully may, upon sufficient cause to him appearing, to remove
from his office, or to suspend from the exercise of the same, any person exercising
any office within Our said Dominion, under or by virtue of any Commission or
Warrant granted, or which may be granted, by Us in Our name or under Our
authority.

V. And We do further authorize and empower Our said Governor-General
to exercise all powers lawfully belonging to us in respect of the summoning,
proroguing, or dissolving the Parliament of Our said Dominion.

VI. And whereas by "The British North America Act, 1867," it is amongst
other things enacted, that it shall be lawful for Us, if We think lit, to authorize
the Governor-General of Our Dominion of Canada to appoint any person or
persons, jointly or severally, to be his Deputy or Deputies within any part or
parts of Our said Dominion, and in that capacity to exercise, during the pleasure
of Our Said Governor-General, such of the powers, authorities, and functions of
Our said Governor-General as he may deem it necessary or expedient to assign
to such Deputy or Deputies, subject to any limitations or directions from time
to time expressed or given by Us: Now We do hereby authorize and empower
Our said Governor-General, subject to such limitations and directions as afore-
said, to appoint any person or persons, jointly or severally, to be his Deputy
or Deputies within any part or parts of Our said Dominion of Canada, and in
that capacity to exercise, during his pleasure, such of his powers, functions, and
authorities, as he may deem it necessary or expedient to assign to him or them:
Provided always, that the appointment of such a Deputy or Deputies shall not
affect the exorcise of any such power, authority or function by Our said Governor-
General in person.

VII. And We do hereby declare Our pleasure to be that, in the event of the
death, incapacity, removal, or absence of Our said Governor-General out of Our
said Dominion, all and every the powers and authorities herein granted to him
shall, until Our further pleasure is signified therein, be vested in such person
as may be appointed by Us under Our Sign-Manual and Signet to be Qur Lieu-
tenant-Governor of Our said Dominion; or if there shal be no such Lieutenant-
Governor in Our said Dominion, then in such person or persons as may be
appointed by Us under Our Sign-Manual and Signet to administer the Govern-
ment of the sane; and in case there shall be no person or persons within Our
said Dominion so appointed by Us, then in the Senior Officer for the time being
in command of Our regular troops in Our said Dominion: Provided that no such
powers or authorities shall vest in such Lieutenant-Governor, or such other
person or persons, until he or they shall have taken the oaths appointed to be
taken by the Governor-General of Our said Dominion, and in the manner pro-
vided by the Instructions accompanying these Our Letters-Patent.

VIII. And We do hereby require and command all Our Officers and Ministers,
Civil and Military, and all other the inhabitants of Our said Dominion, to be
obedient, aiding and assisting unto Our said Governor-General, or, in the event
of his death, incapacity, or absence, to such person or persons as may from time
to time, under the provisions of these Our Letters-Patent, administer the Govern-
ment of Our said Dominion.

IX. And We do hereby reserve fo Ourselves, Our heirs and successors, full
power and authority from time to time to revoke, alter or amend these Our
Letters-Patent, as to Us or them shall seem meet.
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X. And We do further direct and enjoin that these Our Letters-Patent shall

be read and proclaimed at such place or places as Our said Governor-General
shall think fit within Our said Dominion of Canada.

In Witness wvhereof We have caused these Our Letters to be made Patent,
Witness Ourself at Westminster, the Fifth day of October, in the Forty-second
Year of Our Reign.

By Warrant under the Queen's Sign-Manual.
C. ROMILLY.

CLXXXIV

INSTRUCTIONS TO THE GOVERNOR-GENERAL OF THE
DOMINION OF CANADA, 1878

[Trans.: Canadian Sessional Papers, 1879, No. XIV.]

Daled 5th Oclober, 1878.
Victoria R.

Instructions to Our Governor-General in and over Our Dominion of Canada,
or, in his absence, to Our Lieutenant-Governor or the Officer for the time
being administering the Government of Our said Dominion. Given at Our
Court at Balmoral, this Fifth day of October, 1878, in the Forty-second year
of Our Reign.

Whereas by certain Letters-Patent bearing even date herewith, We have con-
stituted, ordered, and declared that there shall be a Governor-General (herein-
after called Our said Governor-General) in and over Our Dominion of Canada
(hereinafter called Our said Dominion), and We have thereby authorized and
commanded Our said Governor-General to do and execute in due manner ail
things that shall belong to his said command, and to the trust We have reposed
in him, according to the several powers and authorities granted or appointed
him by virtue of the said Letters-Patent and of such Commission as may be
issued to hin under Our Sign-Manual and Signet, and according to sucli Instruc-
tions as may from Lime to time be given to him, under Our Sign-Manual and
Signet, or by Our Order in Our Privy Council, or by Us through One of Our
Principal Secretaries of State, and to such Laws as are or shall hereafter be in
force in Our said Dominion:

Now, therefore, We do, by these, Our Instructions under Our Sign-Manual and
Signet, declare Our pleasure to be that Our said Governor-General for the time
being shall, with ail due solemnity, cause Our Commission, under Our Sign-
Manual and Signet, appointing Our said Governor-General for the time being,
to be read and published in the presence of the Chief Justice for the time being,
or other Judge of the Supreme Court of Our said Dominion, and of the members
of the Privy Council in Our said Dominion:

And We do further declare Our pleasure to be that Our said Goyernor-General,
and every other officer appointed to administer the Government of Our said
Dominion, shall take the Oath of Allegiance in the form provided by an Act
passed in the Session holden in the thirty-first and thirty-second years of Our
Reign, intituled: "An Act to Amend the Law relating to Promissory Oaths;"
and likewise that he or they shall take the usual Oath for the due execution
of the Office of Our Governor-General in and over Our said Dominion, and for
the due and impartial administration of justice; which Oaths the said Chief
Justice for the time being, of Our said Dominion, or, in his absence, or in the
event of his being otherwise incapacitated, any Judge of the Supreme Court of
Our said Dominion shall, and he is hereby required to tender and administer
unto him or them.

Il. And We do authorize and require Our said Governor-General from time
to time, by himself or by any other person to be authorized by him in that behalf,
to administer to al and to every persons or person as he shall think fit, who
shall hold any office or place of trust or profit in Our said Dominion, the said
Oath of Allegiance, together with such other Oath or Oaths as may from time to
time be prescribed by any Laws or Statutes in that behalf made and provided.

III. And We do require Our said Governor-General to communicate forthwith
to the Privy Council for Our said Dominion these Our Instructions, and likewise



ail such others from time to time as he shall find convenient for Our service to
be imparted to them.

IV. Our said Governor-General is to take care that all laws assented to by
him in Our name, or reserved for the signification of Our Pleasure thereon, shall,
when transmitted by him, be fairly abstracted in the margins, and be accom-
panied, in such cases as may seem to him necessary, with such explanatory
observations as may be required to exhibit the reasons and occasions for pro-
posing such Laws; and lie shall also transmit fair copies of the Journals and
Minutes of the proceedings of the Parliament of Our said Dominion, which lie
is to require from the clerks, or other proper officers in that behialf, of the said
Parliament,

V.1 And We do further authorize and empower Oui said Governor-General, as
lie shall see occasion, in Our name and on Our behialf, wlien any crime lias been
committed for vhich the offender may be tried within Our said Dominion, to
grant a pardon to any accomplice not being the actual perpetrator of such
crime, who shall give such information as shall Iead to the conviction of the
principal offender; and further, to grant to any offender convicted of any crime
in any Court, or before any Judge, Justice, or Magistrate, within Our said
Dominion, a pardon, cither free or subject to luwful conditions, or any respite
of the execution of the sentence of any such offender, for such period as to Our
said Governor-General may seem lit, and to remit any fines, penalties, or for-
feitures which may become due and payable to Us. Provided a.lwnys, that Our
said Governor-General shall not in any case, except where the olTence lias been
of a political nature, make it a condition of any pardon or remission of sentence
that the offender shall be banished from or shall absent himself from Our said
Dominion. And We do hereby direct and enjoin thiat Our said Goverior-General
shall not pardon or reprieve any such offender without first receivirig in capital
cases the advice of the Privy Council for Our said Dominion, and in other cases
the advice of one, at least, of his Ministers; and in any case in which such pardon
or reprieve might directly affect the interest of Our Empire, or of any country
or place beyond the jurisdiction of the Government of Our said Dominion, Our
said Governor-General shall, before deciding as to eiLher pardon or reprieve,
take those interests specially into his own personal consideration in conjunction
with such advice as aforesaid.

VI. And whereas great prejudice may happen to Our service and to the
security of Our said Dominion by the absence of Our said Governor-General, he
shall not, upon any pretence whatever, quit Our said Dorminion without having
first obtained leave from Us for so doing under Our Sign-Manual and Signet,
or through one of Our Principal Secretaries of State.

V. B.

CLXXXV

SIR MICHAEL HICKS BEACH TO THE MABQUIS OF LORNE 2

[Trans.: Correspondence belween Imperial and Canadian Governments, 1880.]

Downing Street,
November 1, 1879.

My Lord,
I received from your Ministers, during their recent visit to England, a con-

fidential memorandum, of which I enclose a printed copy, urging the necessity
of providing further means for constant and confidential communication between
her Majesty's Government and the Government of Canada, and recommending
that a representative of the latter Government should be appointed to reside
permanently in London, and that lie should be granted a quasi-diplomatie
position.

2. Her Majesty's Government are very sensible of the advantage which might
result from the appointment by the Dominion Government of a gentleman who,
residing in this country, would be fully empowered to explain their views on
the various important questions connected with Canada, which, from time to
time, demand consideration, and which might often be more satisfactorily, as

' For an important note on this clause, see Keith, op. cit., pp. 1561, 1566.
* This and the following document illustrate the difficulties over the creation in London of the office

of high commissioner for Canada. (Skelton, Galt, pp. 523 ff.)
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well as more expeditiously, deaIt with, if such means of oral communication were
provided. Looking, however, to the position of Canada as an integral portion
of the Empire, te relations of such a person with her Majesty's Government
would not be correctly defined as being of a diplomatic character, and, while lier
Majesty's Governrment would readily accord to him a status in every way worthy
of his important functions, his position would necessarily be more analogous
to that of an oflicer in the home service, than to that of a Minister at a foreign
court.

3. 1-le would tiierefore primarily communicate with this Department on the
various subjects which miglit be entrusted to him,' and, while her Majesty's
Government would readily avail themselves of any information lie might afford,
and give the fullest consideration to any representations he might make on behalf
of the Canadian Government, it would, of course, rest with the Secretary of
State for Foreign Affairs to determine in each case in what precise capacity his
services rnighf, biest be rendered in the event of any negotiations with a foreign
court, on subjects affecting the interests of the Dominion. In some instances,
for examn ple, it might be desirable for him to renain in London and advise with
her Majesty's Government there, while in other cases he migit, in accordance
witi the preedents whicl have been quoted, be more usefully engaged in assist-
ing ier iajesty's representatives abroad.

4. I have deenied it necessary to refer to these details because it is desirable
that there should be no misunderstanding as to te precise position which could
be accorded by fier Majesty's Government to an officer holding an appointment
whiclh the Govermtient of Canada propose to establish, but I do not anticipate
that the views whiich I have expressed will be felt by your Ministers as placing
any insuperable difficulty in the way of the practical realization of their wishes;
and I would only aîdd that if suchi an appointment should be decided upon it
vould seem, for tlie reasons I have stated, more appropriate that the officer

should be desigrated by the title of 'Dominion' or 'Canadian Commissioner'
than by any title implying a diplomatic status or position.

I have, &c.
M. E. HicKs BEACH.

ENCLOSURE
Memorandum.

The policy of thIe Empire having devolved upon Canada the administration of
the whole of British North America, and the care and protection of British
interests tirein, experience is daily showing the necessity of providing the
means of constant and confidential communication between lier Majesty's
Government and her local advisers in Canada, in extension of the more formal
relations subsisting through the correspondence of the Secretary of State for the
Colonies with the Governor-General.

Canada lias ceased to occupy the position of an ordinary possession of the
Crown. She exists in the form of a powerful Central Government, having already
no less than seven subordinate local executive and legislative systems, soon
to be largely augmnented by the development of the vast regions lying between
Lake Superior and the Rocky Mountains. Her Central Government is becoming
even more responsible than the Imperial Government for the maintenance of
international relations towards the United States, a subject which will yearly
require greater prudence and care, as the populations of the two countries extend
along, and mingle across, the vast frontier lino, three thousand miles in length.

The Canadian Government has, in short, become the trustee for the Empire
at large, of half the continent of North America, and is bound to administer the
trust not only for the benefit of the present limited population, but with the
intention and policy of making the great resources of the Dominion in the highest
measure promotive of the interests of the British people and the dignity of the
Crown.

The organisation, government, and settlement of the vast regions of British
North America are all subjects which the Canadian Government must desire to
deal with in Lhe common interest of all, while in trade and commerce it is daily
becoming more evident that advantage would arise in definitely settling such
arrangements between the United Kingdom and her vast dependency as may
produce more thorough identity of interest and more uniform policy towards
each other, and towards foreign nations.
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It appears to the Canadian Government eminently desirable to provide for

the fullest and most frank interchange of views with lier Majesty's Government,
and for the thorough appreciation of the policy of Canada on ail points of general
interest. Otherwise there appears to be danger of a feeling growing up of in-
difference, if not of actual antagonism and irritation on both sides. The idea
must be avoided that the connexion of Canada with the British Empire is only
temporary and unabiding, instead of being designed to strengthen and confirm
the maintenance of British influence and power.

It is now being found in practice that there are constantly questions arising,
connected with the administration of affairs in Canada, requiring discussions in
a mode and to an extent wholly impracticable by the ordinary channel of corre-
spondence, through the Governor-General; and periodical visits have to be made
to London for this purpose by the important members of the Canadian Govern-
ment, entailing serious inconvenience. At this moment the following subjects
are thus under consideration: The Pacific Railway, and important collateral
subjects; Treaties of Commerce with France and Spain; Esquimalt Graving
Dock; Military Defence of Canada generally, and of British Columbia more
especially; while the fisliery and commercial clauses of the 'Washington Treaty
may, at any moment, be reopened by the United States; vith many other matters
of importance connected with the better organization of the military force of the
Dominion.

It is manifestly impossible that the views of the Canadian Government on
such subjects can be submitted for the intelligent consideration of her Majesty's
Government in any other mode than that of personal communication; and, as
the subjects themselves relate to different departments of administration, the
necessity arises for the absence from their posts at this moment of not less than
three Ministers.

IL is further submitted that the very large and rapidly augmenting commerce
of Canada, and the increasing extent of her trade with foreign nations, is proving
the absolute need of direct negotiations with them for the proper protection of
her interests. In most of the treaties of commerce entered into by England,
reference has only been lad to their effect on the United Kingdom; and the
colonies are excluded from their operation, a fact which has been attended with
most unfortunate results to Canada, as relates to France. This is, to a certain
extent, unavoidable, in consequence of the control of ail customs having been
granted to Canada; but a necessity has thus arisen for providing separate and
distinct trade conventions with all foreign Powers with whom Canada las distinct
trade. With the different views held by the Parliament of Canada on such sub-
jects, from those of ber Majesty's Government, there is a manifest difliculty in
asking the latter to become responsible for the representations required to be
made, and foreign Governments find it difficult to understand our present system.
The Canadian Government therefore submit that, when occasion requires such
negotiations to be undertaken, lier Majesty's Government should advise her
Majesty specially to accredit the representative of Canada to the foreign Court,
by association for the special object with the resident Minister or other Imperial
negotiator.

The suggestion is merely asking ber Majesty's Government to establish as
a rule the precedent which was created in 1871, when Sir John A. Macdonald was
made a member of the Joint High Commission to Washington, and later, in 1874,
when Mr. George Brown was officially associated with Sir Edward Thornton, at
the instance of the Canadian Government, for the purpose of negotiating a Treaty
of Commerce between Canada and the United States.

With the view of giving effect to the foregoing policy, the Government of
Canada suggests that her Majesty's Government should consent to receive an
oíricial representative from Canada for the purpose of securing the most early
and confidential communication of their views on ail subjects; and that, wlien so
requested, the proposed Minister should be duly accredited to foreign Courts in
the manner above mentioned.

The Canadian Government desires to surround the proposed appointment with
ail the importance which should attach to an official charged with such high
duties. He should, therefore, be selected from the Queen's Privy Council for
Canada, and specially entrusted with the general supervision of ail the political,
material, and financial interests of Canada in England, subject to instructions
from his Government.
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The dignity of the office, and the advantage of iLs proper recognition, especially

at foreign Courts, appear to require a more expressive title than that of Agent-
General; it is therefore suggested that the designation should be Resident
Minister, or such other name of equal import as her Majesty's Government may
suggest.

The Canadian Government attaches great importance to this matter, and hopes
that lier Majesty's Government will see no insuperable difficulty in giving the
Canadian Representative a quasi-diplomatic position at the Court of St. James,
with the social advantages of such a rank and position.

JoHN A. MACDONALD,
S. L. TILLEY,
CHARLEs TUPPER.

CLXXXVI

THE MARQUIS OF LORNE TO SIR M. E. HICKS BEACH

[Trans.: Correspondence belveen Imperial and Canadian Governimenis, 1880.]

Government House, Ottawa,
December 24, 1879.

Sir,
I have the honour to transmit herewith, for your consideration, a copy of an

approved report of a Committee of the Privy Council respecting the appointment
of a Canadian Bepresentative to reside in England, to be styled 'High Com-
missioner of Canada,' to confer with lier Majesty's Government on all important
inatters affecting the Dominion, which formed the subject of your despatch of
the lst November last.1

i have, &c.,
LORNE.

ENCLOSURE
Copy of a Report of a Commillee of the Honourable the Privy Council for Canada,

approved by Jlis Excellency the Governor-General, on the 22nd December, 1879.

The Committee of Council have had under consideration the despatch from
the Bight Hlonourable the Secretary of State for the Colonies, dated ist November
last, upon the confidential memorandum of Sir John Macdonald, Sir Leonard
Tilley, and Sir Charles Tupper, urging the necessity of providing further means for
constant and confidential communication with lier Majesty's Government, and
also for the representation of Canada in the future negotiation of treaties of
commerce with foreign nations.

The Committee desire to express their gratification at the manner in which
their views have been met by lier Majesty's Government, and they share in the
conviction of Sir Michael Hicks Beach, that no insuperable difficulty exists in
the realization of their wishes.

The Committee recognize the fact that Canada cannot, as an integral portion
of the Empire, maintain relations of a strictly diplomatic character. But they
respectfully submit that, while this is true as regards foreign nations, it does not
accurately represent the actual state of facts in regard to the United Kingdom.
1-er Majesty's Government is unquestionably the supreme governing power of
the Empire, but, under the British North America Act, self-governing powers
have been conferred upon Canada in many most important respects, and lier
Majesty's Government may on these points be more correctly defined as repre-
senting the United Kingdom than the Empire at large. In considering many
questions of the highest importance, such as the commercial and fiscal policy
of the Dominion as affecting the United Kingdom, the promotion of Imperial
interests in the administration and settlement of the interior of the Continent,
and on many other subjects, indeed on all matters of internal concern, the
Imperial Government and Parliament have so far transferred to Canada an
independent control that their discussion and settlement have become subjects
for mutual assent and concert, and thereby have, it is thought, assumed a quasi-
diplomatic character as between lier Majesty's Government representing the

No. CLXXXV.
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United Kingdon per se and the Dominion, without in any manner derogating
from their general authority as rulers of the entire Empire.

The Committee would further respectfully submit, in elucidation of the views
contained in the memorandum, that the Government of Canada, in respect of
negotiations with foreign Powers, in no respect desire to be placed in the position
of independent negotiators. On the contrary, they are fully convinced that it
is through the influence and support of her Majesty's Government, and by the
effective use of their carefully trained and thorough diplomatic service, that they
can alone look for any measure of success. And it is with the view most thoroughly
to satisfy foreign Governments of the identity of interests of her Majesty with
themselves that they have so strongly souglit the most official recognition possible
for their representative. And in making their suggestion on this point, the
Committee have had in mind the position assigned to the delegates from Canada
in 1865 and 1866, which was that of belonging to the diplomatie corps, taking
precedence after the foreign Ministers.

As the representative of the Governor-General and Executive Government of
Canada, and especially when dealing with negotiations with any foreign Powers,
the duties of the proposed officer will, the Committee consider, be of a nature
more analogous to diplomatic than to home service, but they confidently leave
this subject in the hands of her Majesty's Government, resting on the assurances
conveyed in the despatch under consideration that her Majesty's Government
will accord to their representative a status in every way worthy of his important
functions.

The officer will certainly primarily communicate with the Secretary of State
for the Colonies on the various subjects on which he may receive instructions to
address her Majesty's Government, and the Committee do not doubt that every
consideration will be given to such representations as he may niake on behalf of
the Canadian Government.

The Committee entirely agree that it will rest with the Secretary of State for
Foreign Affairs to determine in each case in what precise capacity the services
of the Canadian Officer can be best rendered in the event of negotiations with
foreign Courts on subjects affecting the interests of the Dominion. Manifestly
it would not be the desire of the Canadian Government, that in every case their
representative should be personally associated with the British Minister at the
foreign Courts, but only in such cases as might from their importance require it.
On this point the Committee are fully assured that the Secretary of State for
Foreign Affairs will meet their reasonable wishes as lias been done in the cases
cited.

The Committee understand, however, that in all cases of commercial treaties
her Majesty's Government will direct early communication to be made to the
Canadian representative so as to permit him to take the instructions of his
Government, and to make such representations as may be called for to lier
Majesty's Government.

With reference to the designation of the proposed officer the Committee desire
to accept the suggestion of her Majesty's Government. As, however, Com-
missioners are very frequently appointed for special services of minor importance,
it is considered desirable to make the appointment to London distinctive by
styling the officer ' High Commissioner of Canada in London', the Committee
on this point being convinced that in reference especially to foreign Governments
the designation and status are of real importance.

It is intended to create the office under statute at the next Session of the
Canadian Parliament; but, should the public service require an earlier appoint-
ment, the Committee confidently rely on her Majesty's Government giving
immediate effect to the views expressed in the despatch from the Secretary of
State for the Colonies, which, it is believed, are correctly understood by the
Canadian Government.
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CLXXXVII

THE BRITISH NORTH AMERICA ACT, 1886

(49 & 50 Victoria, c. 35.)

An Act respecting the Representation in the Parliameni of Canada of Territories
wlhich for the lime being form part of the Dominion of Canada, but are nol included
in any Province.

25th June, 1886.
Whereas ià is expedient to empower the Parliament of Canada to provide for
the representation in the Senate and House of Commons of Canada, or either of
them, of any territory which for the time being forms part of the Dominion of
Canada, but is not included in any Province:

Be it therefore enacted by the Queen's Most Excellent Majesty, by and with
the advice and consent of the Lords Spiritual and Temporal, and Commons, in
the present Parliament assembled, and by the authority of the same, as follows:-

Provision by 1. The Parliament of Canada may from time to time make provision for the
Parliament representation in the Senate and House of Commons of Canada, or in either of

of Canada for them, of any territories which for the time being form part of the Dominion ofreprEsentation >ofaytrioiswihfrtetm en onpatoteDmnonf
of territories. Canada, but are not included in any Province thereof.

Effeet of 2. Any Act passed by the Parliament of Canada before the passing of this
Acts of Act for the purpose mentioned in this Act, shall, if not disallowed by the Queen,

Parliament be, and shall be deemed to have been, valid and effectual from the date at which
of Canada- it received the assent, in Her Majesty's name, of the Governor-General of Canada.
34 &35 V., It is hereby declared that any Act passed by the Parliament of Canada,

c. 28. whether before or after the passing of this Act, for the purpose nentioned in
& 31V., c. 3 this Act, or in The British Norlh America Act, 1871, has effect, notwithstanding

anything in The British Norlh America Act, 1867, and the number of Senators
or the number of Members of the 1ouse of Commons specified in the last-men-
tioned Act is increased by the number of Senators or of Members, as the case may
be, provided by any such Act of the Parliament of Canada for the representation
of any provinces or territories of Canada.

Short title and 3. This Act may be cited as The British North America Act, 1886.
construction. This Act, and The British North America Act, 1867, and The British North

30 & 31V., c. 3. America Acf, 1871, shall be construed together, and may be cited together as
34 & 35 V., c. 28. The British North Anerica Acis, 1867 Io 1886.

CLXXXVIII

THE MARQUIS OF RIPON TO THE GOVERNOR-GENERAL
OF CANADA, ETC.

[Trans.: Parliameniary Papers, C. 7824.]
Downing Street,

June 28, 1895.
Sir,

- In my despatch of even date, I communicated to you an expression of the
views of ber Majesty's Government on the Resolutions passed by the Colonial
Conference at Ottawa in regard to the trade relations of the Empire.

2. In the course of the discussions there, a question of considerable importance
was more than once alluded to, namely, the question of commercial agreements
between her Majesty's Government and foreign Powers in regard to their trade
with the Colonies.

Such Conventions have already been made on more than one occasion in
regard to the trade of her Majesty's Dominions in North America with the
United States of America, and recently with the Government of France in regard
to the trade between that country and Canada; and the Cape Colony has also
entered into a Customs Union with the neighbouring Independent Republic, the
Orange Free State.

3. Although the areas within which such agreements are possible is now but
limited, owing to the network of commercial Treaties by which the nations are
bound together, there are still some Powers, such as France, with which agree-
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ments of the kind could be made, either because no commercial treaty exists
between them and this country, or because some of the Colonies have not adhered
to the existing Treaty. It appears desirable, now that the same liberty of tariff
legislation has been accorded to the Australian Colonies as has been enjoyed by
Canada, the Cape Colony, and New Zealand, and that the Colonies generally
are considering the question of extending and increasing their external commerce,
that the views of ber Majesty's Government on this question should be generally
known.

4. In the first instance, it is advisable that the international position of such
agreements and the procedure to be followed in regard to them should be made
clear, and in this connexion I desire to quote from the able speech delivered by
Sir Henry Wrixon at the meeting of the Conference on the 10ti of June.

5. Referring to this question, he said:

'I do not know that I have ever thoroughly understood the position which
the Imperial Government takes with regard to the power which they have
already allowed to Canada and the Cape, because we all know that nations
can only know one another through the supreme head. Each nation is an entity
as regards any other nation, and I have no knowledge of how you could recog-
nize a part of an Empire making arrangements for itself. If you look at the
thing in the last resort, supposing conflicts arose, or cause of var, the foreign
Power that had cause to complain of the breach of a commercial treaty must
naturally look to the head of an Empire, and they could not be put off by
telling them to look for satisfaction to the dependency. If any foreign Power
made an arrangement with the Cape, and had cause to complain, and wanted
to enforce any proviso, they must go to the Empire of Great Britain; and,
therefore, as far as I can understand it, I am quite against any attempt to
recognize the right of a dependency of the Empire to act on its own behalf.
Everything must be done through the head of the Empire when we are dealing
with foreign nations. One nation is one individual, and it can only deal with
other nations on that basis; therefore I deliberately excluded any reference
in my motion to that subject, and I may only add that I think it is quite
unnecessary to refer to it, because we can have no doubt that the Imperial
Government will extend the same consideration to all the dependencies of the
Empire that it bas already extended to Canada and the Cape, if in any case
any dependency of the Empire shows that it has good ground for entering
into a commercial treaty outside. I have not the slightest doubt that the
Imperial Government would do for other dependencies what it has already
done for the premier dependency of Canada and the Cape.

Hon. Mr. Fitzgerald: Do you wish it done by legislation?
Sir Henry Wrixon: No. I do not understand how it can be done, because

I have no idea of a nation as anything else than one complete unity with
regard to an outside nation, and I cannot understand a dependency of the
Empire arranging with an outside Power; and I presume, where the Imperial
Government has allowed Canada and the Cape to make arrangements, the
Imperial Government itself lias contracted and would be prepared to vindicate
the conduct of the dependency in the last resort. I understand that when
occasion arises the dependency informs the Imperial Government of its desire
to enter into certain arrangements. The Imperial Government authorizes its
Minister at the Court of the Power which is to be treated with to carry on that
negotiation, and then, teehnically, it is the Empire vhich makes the Treaty.
In our country some claimed more than this right. I repudiated any such
position. I think it is not consistent with the unity of the Empire, and I added
to that a reason why it was unnecessary-namely, because the Imperial Govern-
ment will do for us what they have done for Canada and the Cape, and will
help us to make a Treaty if we want to make a Treaty with any foreign Power.'

6. This speech not only indicates the procedure to be followed in the case of
such arrangements, but clearly explains the reasons for it. A foreign Power can
only be approached through lier Majesty's Representative, and any agreement
entered into with it, affecting any part of ber Majesty's dominions, is an agree-
ment between ber Majesty and the Sovereign of the foreign State, and it is
to her Majesty's Government that the foreign State would apply in case of any
question arising under it.

7. To give the Colonies the power of negotiating treaties for themselves without
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reference to her Majesty's Government would be to give them an international
status as separate and sovereign States, and would be equivalent to breaking up
the Empire into a number of independent States, a result which her Majesty's
Government are satisfied would be injurious equally to the Colonies and to the
Mother Country, and would be desired by neither.

The negotiation, then, being between her Majesty and the Sovereign of the
foreign State, must be conducted by her Majesty's Representative at the Court
of the foreign Power, who would keep her Majesty's Government informed of
the progress of the discussion, and seek instructions from theni as necessity arose.

It could hardly be expected, however, that lie would be sufficiently cognisant
of the circumstances and wishes of the Colony to enable him to conduct the
negotiation satisfactorily alone, and it would be desirable generally, therefore,
that he should have the assistance, either as a second Plenipotentiary or in a
subordinate capacity, as lier Majesty's Government think the circumstances
require, of a delegate appointed by the Colonial Government.

If, as a result of the negotiations, any arrangement is arrived at, it must be
approved by her Majesty's Government and by the colonial Government, and
also by the Colonial Legislature if it involves legislative action, before the ratifica-
tions can be exchanged.

8. The same considerations which dictate the procedure to be followed have
also dictated the conditions under which, though never distinctly formulated,
her Majesty's Government have hitherto conducted such negotiations, and as to
the propriety of which they are confident that no question can be raised.

9. These considerations are: the strict observance of existing international
obligations, and the preservation of the unity of the Empire. The question, then,
to be dealt with is how far these considerations necessarily limit the scope and
application of any commercial arrangement dealing with the trade between one
of her Majesty's Colonies and a foreign Power, both in respect of the concessions
which may be offered by the Colony and the concessions which il seeks in return.

10. IL is obvious that a Colony could not offer a foreign Power tariff con-
cessions which were not at the same time to be extended to all other Powers
entitled by Treaty to most-favoured-nation treatment in the Colony. In the
Constitution Acts of some Colonies such a course is specifically probihited, but,
even where that is not the case, it is obvious that her Majesty could not properly
enter into any engagements with a foreign Power inconsistent with ber obliga-
tions to other Powers, and before any Convention or Treaty can be ratified,
therefore, lier Majesty's Government must be satisfied that it fulfils this con-
dition, and also that any legislation for giving effect to it makes full provision
for enabling ber Majesty to filfll her obligations, both to the Power immediately
concerned, and to any other Powers whose riglits under Treaty may be affected.
To do otherwise woiuld be a breach of public faith to which her Majesty's Govern-
nient could not lend themselves in any way.

Furt.her, her Majesty's Government regard it as essential that any tariff con-
cessions proposed to be conceded by a Colony to a foreign Power should be
extended to this country and to the rest of her Majesty's dominions.

As I have already pointed out, there are but few nations with whiclh her
Majesty's Government have not Treaties containing most-favoured-nation
clauses, and to most of these Treaties all or some of the Responsible Government
Colonies have adhered. And tariff advantages granted by a Colony, therefore,
to a foreign Power would have to be extended to all Powers entitled by Treaty
to most-favoured-nation treatment in the Colony, and lier Majesty's Government
presume that no Colony would wish to afford to, practically, all foreign nations
better treatment than it accorded to the rest of the Empire of which it forms
a part.

11. This point lias already arisen in connexion with negotiations on behalf
of Colonies with foreign States. When informal discussions with a view to a
commercial arrangement between the United States of America and Canada took
place in 1892, the delegates of the Dominion Government refused the demand of
the United States that Canada should discriminate against the produce and
manufactures of the United Kingdom, and the negotiations were broken off on
this point. Similarly, when Newfoundland, in 1890, had made preliminary
arrangements for a Convention with the United States under which preferential
treatment might have been accorded to that Power, lier Majesty's Government
acknowledged the force of the protest made by Canada, and when the New-
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foundland Government proposed to pass legislation to grant the concessions
stipulated for by the United States, my predecessor, in a despatch dated the
26th of March, 1892, informed the Dominion Government that they might rest
assured 'that her Majesty will not be advised to assent to any legislation dis-
criminating directly against the products of the Dominion'.

12. It must not be forgotten that, as I have pointed out in my other despatch
of this date, whilst the grant of preferential tariff treatment is a friendly act
to the country receiving it, it is an unfriendly act to countries or places excluded
from it, and her Majesty's Government are satisfied that the bonds which unite
the various parts of the Empire together require that every Colony should accord
to the rest at least as favourable terms as it grants to any foreign country. If
a Colony were to grant preferential treatment to the produce of a foreign country
and were to refuse to extend the benelit of that treatment to the Mother Country
and the other Colonies, or some of them, such a step could not fail to isolate and
alienate that Colony from the rest of the Empire, and attract it politically as
well as commercially towards the favoured Power. Her Majesty's Government
are convinced that the Colonies will agree that such a result would be fraught
with danger to the interests of the Empire as a whole, and that they will also agree
that it would be impossible for lier Majesty's Government to assent to any such
arrangement.

13. In regard to the other side of the question, namely as to the terms which
a Colony seeks from a foreign Power, the considerations mentioned appear to
require that a Colony should not endeavour in such a negotiation to obtain an
advantage at the expense of other parts of lier Majesty's dominions. In the
case, therefore, of preference being sought by or offered to the Colony in respect
of any article in which it competed seriously with other Colonies or with the
Mother Country, her Majesty's Government would feel it to be their duty to
use every effort to obtain the extension of the concession to the rest of the Empire,
and in any case to ascertain as far as possible whether the other Colonies affected
would wish to be made a party to the arrangement. In the event of this being
impossible, and of the result to the trade of the excluded portions of the Empire
being seriously prejudicial, it would be necessary to consider whether it was
desirable, in the common interests, to proceed with the negotiation.

14. Her Majesty's Government recognize, of course, that in the present state
of opinion among foreign Powers and many of the Colonies as to differential
duties, and in a matter which, to some extent, would affect only a particular
Colony, they would not feel justified in objecting to a proposal merely on the
ground that it was inconsistent in this respect with the commercial and financial
policy of this country.

But the guardianship of the common interests of the Empire rests with them,
and they could not in any way be parties to, or assist in, any arrangements
detrimental to these interests as a whole. In the performance of this duty it may
sometimes be necessary to require apparent sacrifices on the part of a Colony,
but her Majesty's Government are confident that their general policy in regard
to matters in which Colonial interests are involved is suflicient to satisfy the
Colonies that they will not, without good reason, place difflculties in the way of
any arrangements which a Colony may regard as likely to be beneficial to it.

I have, etc.
BIPoN.

CLXXXIX

THE ALBERTA ACT

(4-5 Edward VII, c. 3.)

An Act Io establish and provide for the Government of the Province of Alberta.
[Assented to July 20th, 1905.]

Whereas in and by the British North America Act, 1871,1 being chapter 28 of Preamble.
the Acts of the Parliament of the United Kingdom passed in the session thereof
held in the 34th and 35th years of the reign of her late Majesty Queen Victoria,
it is enacted that the Parliament of Canada may from time to time establish new
provinces in any territories forming for the time being part of the Dominion of

'No. CLXXVIII.
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Canada, but not included in any province thereof, and may, at the time of such
establishment, make provision for the constitution and administration of any
such province, and for the passing of laws for the peace, order, and good govern-
ment of sucli province, and for its representation in the said Parliament of
Canada;

And whereas it is expedient to establish as a province the territory hereinafter
described, and to make provision for the government thereof, and the representa-
tion thereof, in the Parliament of Canada: Therefore, His Majesty, by and with
the advice and consent of the Senate and House of Commons of Canada, enacts
as follows-

Short title. 1. This Act may be cited as the Alberta Act.
Province of 2. The territory comprised within the following boundaries, that is to say,

Alberta formed; commencing at the intersection of the international boundary dividing Canada
its boundaries. from the United States of America by the fourth meridian in the system of

Dominion lands surveys; thence westerly along the said international boundary
to the eastery boundary of the Province of British Columbia; thence northerly
along the said eastern boundary of the Province of British Columbia to the north
east corner of the said province; thence easterly along the parallel of the sixtieth
degree of north latitude to the fourth meridian in the system of Dominion lands
surveys, as the same may be hereafter defined in accordance with the said system;
thence southerly along the said fourth meridian to the point of commencement,
is hereby established as a province of the Dominion of Canada, to be called and
known as the Province of Alberta.

B. N. A. Acts 3. The provisions of the British North America Acts, 1867 to 1886,1 shall
1867-1886, to apply to the Province of Alberta in the same way and to the like extent as theyapply. apply to the provinces heretofore comprised in the Dominion, as if the said Pro-

vince of Alberta had been one of the provinces originally united, except in so far
as varied by this Act and except such provisions as are in terms made, or by
reasonable intendment, may be held to be specially applicable to or only to affect
one or more and not the whole of the said provinces

Representation 4. The said province shall be represented in the Senate of Canada by four
in the Senate. members; provided that such representation may, after the completion of the

next decennial census, be from time to time increased to six by the Parliament of
Canada.

Representation 5. The said province and the Province of Saskatchewan shall, until the termina-
in the House of tion of the Parliament of Canada, existing at the time of the first readjustment

Counons. hereinafter provided for, continue to be represented in the House of Commons as
provided by chapter 60 of the Statutes of 1903, each of the electoral districts
defined in that part of the schedule to the said Act which relates to the North-
West Territories, whether such district is wholly in one of the said provinces, or
partly in one and partly in the other of them, being represented by one member.

Readjustment 6. Upon the corpletion of the next quinquennial census for the said province,
after next the representation thereof shall forthwith be readjusted by the Parliament of

quinquennial Canada, in such manner that there shall be assigned to the said province such a
census r roicnumber of members as will bear the same proportion to the number of its popu-

lation ascertained at such quinquennial census as the number sixty-five bears to
the number of the population of Quebec as ascertained at the then last decen-
nial census; and in the coinputation of the number of members for the said
province a fractional part not exceeding one-half of the whole number requisite
for entitling the province to a member shîall be disregarded, and a fractional part
exceeding one-half of that number shall be deemed equivalent to the whole
number, and such readjustment shall take effect upon the termination of the
parliament then existing.

Subsequent (2) The representation of the said province shall thereafter be readjusted from
readjustments. time to time according to the provisions of section 51 of the British North

America Act, 1867.
Election of 7. Until the Parliament of Canada otherwise provides, the qualifications of

members voters for the election of members of the House of Commons and the proceedings
° ouseOf at and in connection with elections of such members shall, mutatis mutandis, be

those prescribed by law at the time this Act comes into force with respect to
such elections in the North-West Territories. ,

Executive 8. The Executive Council of the said province shall be composed of such persons,Council. under such designations, as the Lieutenant-Governor from time to time thinks fit.
1 See No. CLXXXVII, Section 3.
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9. Unless and until the Lieutenant-Governor in Council of the said province Seat of Govern-

otherwise directs by proclamation under the Great Seal, the seat of Government ment.
of the said province shall be at Edmonton.

10. All powers, authorities, and functions which under any law were before Powers of
Lieutenant-the coming into force of this Act vested in or exercisable by the Lieutenant- -overnor and

Governor of the North-West Territories, with the advice, or with the advice and council.
consent of the Executive Council thereof, or in conjunction with that Council or
with any member or members thereof, or by the said Lieutenant-Governor
individually shall, so far as they are capable of being exercised after the
coming into force of this Act in relation to the government of the said province,
be vested in and shall or may be exercised by the Lieutenant-Governor of the
said province, with the advice, or with the advice and consent of, or in conjunction
with, the Executive Council of the said province, or any member or members there-
of, or by the Lieutenant-Governor individually, as the case requires, subject never-
theless to be abolished or altered by the Legislature of the said province.

11. The Lieutenant-Governor in Council shall, as soon as may be after this Act Great Seal.
comes into force, adopt and provide a Great Seal of the said province, and may,
from time to time, change such seal.

12. There shall be a legislature for the said province consisting of the Lieute- Legisiature.
nant-Governor and one House to be styled the Legislative Assembly of Alberta.

13. Until the said Legislature otherwise provides, the Legislative Assembly Legisiative
shall be composed of tventy-five members to be elected to represent the electoral Assembly.
divisions defined in the schedule to this Act.

14. Until the said legislature otherwise determnines all the provisions of the law Election of
maembers ofwith regard to the constitution of the Legislative Assembly of the North-west °embIy.

Territories and the election of members thereof shall apply, mutalis mutandis, to
the Legislative Assembly of the said province and the election of nembers
thereof respectively.

15. The 'writs for the elections of the inembers of the first Legislative Assembly writs for firstZD election.
of the said province shall be issued by the Lieutenant-Governor and made
returnable within six months after this Act cornes into force.

16. All laws and all orders and regulations made thereunder, so far as they are Laws, Courts,tD and oficers
not inconsistent with anything contained in this Act, or as to which this Act continued.
contains no provisions intended as a substitute therefor, and all courts of civil
and criminal jurisdiction, and all commissions, powers, authorities, and functions,
and all officers and functionaries, judicial, administrative, and ministerial,
existing immediately before the coming into force of this Act in the territory here-
by established as the province of Alberta, shall continue in the said province as if
this Act and the Saskatchewan Act had not been passed; subject, nevertheless,
except with respect to such as are enacted by or existing under Acts of the Parlia-
ment of Great Britain, or of the Parliament of the United Kingdom of Great
Britain and Ireland, to be repealed, abolished, or altered by the Parliament of
Canada, or by the legislature of the said province, according to the authority of
the Parliament or of the said Legislature: Provided that all powers, authorities Proviso.
and functions which, under any law, order or regulation were, before the
coming into force of this Act, vested in or exercisable by any public officer or
functionary of the North-west Territories shall be vested in and exercisable in and
for the said province by like public officers and functionaries of the said province
when appointed by competent authority.

(2) The legislature of the province may, for all purposes affecting or extending Province may
to the said province, abolish the Supreme Court of the North-west Territories ao4iSupremeCourt of
and the officers, both judicial and ministerial, thereof, and the jurisdiction, N. W. T.
powers and authority belonging or incident to the said court: provided that, if,
upon such abolition, the legislature constitutes a superior court of criminal juris-
diction, the procedure in criminal matters then obtaining in respect of the Supreme Proviso.
Court of the North-west Territories shall, until otherwise provided by competent
authority, continue to apply to such superior court, and that the Governor in
Council may at any time and fron time to time declare all or any part of such
procedure to be inapplicable to such superior court.

(3) All societies or associations incorporated by or under the authority of the As to certain
legislature of the North-west Territories existing at the time of the corning into coapoations in
force of this Act which include within their objects the regulation of the practice T
or the right to practice any profession or trade in the North-west Territories, such
as the legal or the medical profession, dentistry, pharmaceutical chemistry and



the like, shall continue, subject, however, to be dissolved and abolished by order
of the Governor in Council, and each of such societies shall have power to
arrange for and effect the payment of its debts and liabilities and the division,
disposition or transfer of its property.

As to Joint (4) Every joint-stock company lawfully incorporated by or under the authority
Stock Com- of any ordinance of the North-west Territories shall be subject to the legislative

panies. authority of the province of Alberta if-
(a) The head ofilce or the registered office of such company is at the time of the

coming into force of this Act situate in the province of Alberta; and
(b) The powers and objects of this company are such as miglit be conferred by

the Legislature of the said province and not expressly authorized to be executed
in any part of the North-west Territories beyond the limits of the said province.

Education. 17. Section 93 of the Britishi North America Act, 1867, shall apply to the said
province, with the substitution for paragraph (1) of the said section 93 of the
following paragrapli:-

"(1) Nothing in any such law shall prejudicially affect any right or privilege
with respect to separate schools which any class of persons have at the date of the
passing of this Act, under the terns of chapters 29 and 30 of the Ordinances of the
North-west Territories passed in the year 1901, or with respect to religious in-
struction in any public or separate school as provided for in the said Ordinances."

(2) In the appropriation by the Legislature or distribution by the Government
of the province of any moneys for the support of schools organized and carried on
in accordance with the said chapter 29 or any Act passed in amendnent thereof,
or in substitution therefor, there shall be no discrimination against schools of any
class described in the said chapter 29.

(3) Where the expression "by law" is employed in paragraph 3 of the said
section 93, it shall be held to mean the law as set out in the said chapters 29 and
30, and where the expression "at the union" is emnployed, in the said paragraph 3,
it shall be held to mean the date at which this Act cornes into force.

Subsidy to 18. The following amounts shall be allowed as an annual subsidy to the pro-
province. vince of Alberta and shall be paid by the Government of Canada, by half-yearly

instalments in advance, to the said province, that is to say:-
For Government. (a) for the support of the Government and Legislature, fifty thousand dollars;
In proportion to (b) On an estimated population of two hundred and fifty thousand, at eighty

population. cents per head, two hundred thousand dollars subject to be increased as herein-
after mentioned, that is to say: a census of the said province shall be taken in
every fifth year, reckoning from the general census of one thousand nine hundred
and one, and an approximate estimate of the population shall be made at equal
intervals of time between each quinquennial and decennial census; and when-
ever the population, by any such census or estimate, exceeds two hundred and
fifty thousand, which shall be the minimum on which the said allowance shall be
calculated, the amount of the said allowance shall be increased accordingly, and
so on until the population has reached eigit hundred thousand souls.

Annual payment 19. Inasmuch as the said province is not in debt, it siall be entitled to be paid
to province. and to receive from the Governnent of Canada, by half-yearly payments in ad-

vance, an annual sun1 of four hundred and five thousand three hundred and
seventy-five dollars, being the equivalent of interest at the rate of flye per cent.
per annum on the sum of eight million one hundred and seven thousand live
hundred dollars.

Compensation 20. Inasmuch as the said province will not have the public land as a source of
to province, revenue, there shall be paid by Canada to the province by half-yearly payments

for publc in advance an annual sum based upon the population of the province as from timelands. to time ascertained by the quinquennial census thereof, as follows:-
The population of the said province being assumed to be at present two hun-

dred and il! ty thousand, the sum payable until such population reaches four
hundred thousand shall be three hundred and seventy-five thousand dollars;

Thereafter, until such population reaches eight hundred thousand, the sum
payable shall be five hundred and sixty-two thousand five hundred dollars;

Thereafter, until such population reaches one million two hundred thousand,
the sum payable shall be seven hundred and fifty thousand dollars.

And thereafter the sum payable shall be one million one hundred and twenty-
five thousand dollars.

Further com- (2) As an additional allowance in lieu of public lands, there shall be paid by
pensation. Canada to the province annually by half-yearly payments, in advance, for five
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years, from the time this Act comes into force, to provide for the construction of
necessary public buildings, the sum of ninety-three thousand seven hundred and
fifty dollars.

21. All Crown lands, mines and minerals, and royalties incident thereto, and Property in
the interest of the Crown in the waters within the province under the North-west lands, etc.
Irrigation Act, 1898, shall continue to be vested in the Crown and administered by
the Government of Canada, subject to the provisions of any Act of the Parliament
of Canada with respect to road allowances and roads or trails in force immediately
before the coming into force of this Act, which shall apply to the said province with
the substitution therein of the said province for the North-west Territories.

22. All properties and assets of the North-west Territories shall be divided Division of
equally between the said province and the province of Saskatchewan, and the asts and

. .. liabilities be-
two provinces shall be jointly and equally responsible for all debts and liabilities tiabi S-
of the North-west Territories: provided that, if any difference arises as to the katchewan and
division and adjustment of such properties, assets, debts, and liabilities, such Alberta.
difference shall be referred to the arbitration of three arbitrators, one of whon Arbitration.
shali be chosen by the Lieutenant-Governor in Council of each province, and the
third by the Governor in Council. The selection of such arbitrators shali not be
made until the Legislatures of the provinces have met, and the arbitrator chosen
by Canada shall not be resident of either province.

23. Nothing in this Act shall in any way prejudice or affect the rights or pro- Rights of
perties of The H udson's Bay Company as contained in the conditions under which R- B. C°-
that Company surrendered Rupert's Land to the Crown.

24. The powers hereby grapted to the said province shall be exercised subject Provision as to
to the provisions of section 16 of the contract set forth in the schedule to chapter 1 C- p• -n Co-
of the statutes of 1881, being an Act respecting the Canadian Pacific. Railway
Company.

25. This Act shall corne into force on the first day of September, one thousand Commencement
nine hundred and live. of Act.

Schedule (not printed).

CXC

THE SASKATCHEWAN ACT, 1905

(4-5 Edward VII, c. 42.)

An Act Io establish and provide for the Government of the Province of Saskatchewan.

[Assented to 20th July, 1905.1
Whereas in and by the British North America Act, 1871, being chapter 28 of the Preamble.
Acts of the Parliament of the United Kingdom passed in the session thereof held
in the 34th and 35th years of her late Majesty Queen Victoria, it is enacted that
the Parliament of Canada may from time to time establish new provinces in any
territories forming for the time being part of the Dominion of Canada, but not
included in any province thereof, and may, at the time of such establishment,
make provision for the constitution and administration of any such province, and
for the passing of laws for the peace, order and good government of such province
and for its representation in the said Parliament of Canada;

And whereas it is expedient to establish as a province the territory hereinafter
described, and to make provisions for the government thereof and the representa-
tion thereof in the Parliament of Canada: Therefore His Majesty, by and with
the advice and consent of the Senate and House of Commons of Canada, enacts
as follows:-

1. This Act may be cited as the Saskatchewan Act. Short title.
2. The territory comprised within the following boundaries, that is to say,-- provi fr

commencing at the intersection of the international boundary dividing Canada saskatchewan
from the United States of America by the west boundary of the province of formed; its
Manitoba, thence northerly along the said west boundary of the province of Mani- boundanes.
toba to the north-west corner of the said province of Manitoba; thence continu-
ing northerly along the centre of the road allowance between the twenty-ninth
and thirtieth ranges west of the principal meridian in the system of Dominion
lands surveys, as the said road allowance may hereafter be defined in accordance
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with the said system, to the second meridian in the said system of Dominion
lands surveys, as the same may hereafter be defined in accordance with the said
systein; thence northerly along the said second meridian to the sixtieth degree of
north latitude; thence westerly along the parallel of the sixtieth degree of north
latitude to the fourth meridian in the said system of Dominion lands surveys, as
the same may be hereafter defined in accordance with the said system; thence
southerly along the said fourth meridian to the said international boundary
dividing Canada from the United States of America; thence easterly along the
said international boundary to the point of commencemet,-is hereby estab-
lished as a province of the Dominion of Canada, to be called and known as the
province of Saskatchewan.

B.N.A. Acts, 3. The provisions of the British North America Acts, 1867 to 1886, shall apply
1867 to 1886, to the province of Saskatchewan in the same way and to the like extent as they

to apply. apply to the provinces ieretofore comprised in the Dominion, as if the said pro-
vince of Saskatchewan iad been one of the provinces originally united, except in
so far as varied by this Act and except such provisions as are in terms made, or
by reasonable intendment may be held to be, specially applicable to or only to
affect one or more and not the whole of the said provinces.

Representation 4. The said province shall be represented in the Senate of Canada by four
in the Senate. members: Provided that representation may, after the completion of the next

decennial census, be fron time to time increased to six by the Parliament of
Canada.

Representation 5. The said province and the province of Alberta shall, until the termination of
in the House Of the Parliament of Canada existing at the time of the first readjustment herein-

Commons. after provided for, continue to be represented in the House of Commonsas provided
by chapter 60 of the statutes of 1903, each of the electoral districts defined in that
part of the schedule to the said Act which relates to the Northwest Territories,
whether such district is wholly in one of the said provinces, or partly in one and
partly in the other of them, being represented by one member.

Readjustment 6. Upon the completion of the next quinquennial census for the said province,
after next quin- the representation thereof shall forthwith be readjusted by the Parliament of
quennial census. Canada in such manner that there shall be assigned to the said province such a

number of members as will bear the same proportion to the number of its popula-
tion ascertained at such quinquennial census as the number sixty-five bears to
the number of the population of Quebec as ascertained at the then last decennial
census; and in the computation of the number of members for the said province a
fractional part not exceeding one half of the whole number requisite for entitling
the province to a member shall be disregarded, and a fractional part exceeding
one-half of that number shall be deemed equivalent to the whole number, and
such readjustment shall take effect upon the termination of the Parliament then
existing.

subsequent (2) The representation of the said province shall thereafter be readjusted from
readjustments. time to time according to the provisions of section 51 of The British North America

Act, 1867.
Election of 7. Until the Parliament of Canada otherwise provides, the qualifications of
members of voters for the election of members of the House of Commons and the proceedings

Bouse a at and in connection with clections of such members shall, mutalis mulandis, be
those prescribed by law at the time this Act comes into force with respect to such
elections in the North-west Territories.

Executive 8. The Executive Council of the said province shall be composed of such per-
Couneil. sons, under such designations, as the Lieutenant-Governor from time to time

thinks fit.
Seat of Govern- 9. Unless and until the Lieutenant-Governor in Council of the said province

ment. otierwise directs, by proclamation under the Great Seal, the seat of government
of the said province shall be at Regina.

Powers of 10. All powers, authorities and functions which under any law were before the
Lieutenant coming into force of this Act vested in or exercisable by the Lieutenant-Governor

Governor and C
Council. of the Northwest Territories, with the advice, or with the advice and consent of

the Executive Council thereof, or in conjunction with that Council or witi any
member or members thereof, or by the said Lieutenant-Governor individually,
siall, so far as they are capable of being exercised after the coming into force of
this Act in relation to the government of the said province, be vested in and shail
or may be exercised by the Lieutenant-Governor of the said province, with the
advice or with the advice and consent of, or in conjunction with, the Executive
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Council of the said province or any member or members thereof, or by the
Lieutenant-Governor individually, as the case requires, subject nevertheless to
be abolished or altered by the Legislature of the said province.

11. The Lieutenant-Governor in Council shall, as soon as may be after this Act r Seal.
cornes into force, adopt and provide a Great Seal of the said province, and may
from time to time change such seal.

12. There shall be a legislature for the said province consisting of the Lieu- Lgislature.
tenant-Governor and one House, to be styled the Legislative Assembly of Sas-
katchewan.

13. Until the said Legislature otherwise provides, the Legislative Assembly Legislative
shall be composed of twenty-five members, to be elected to represent the electoral Assembly.
divisions defined in the schedule to this Act.

14. Until the said Legislature otherwise determines, all the provisions of the Election of
law with regard to the constitution of the Legislative Assenbly of the Northwest members of
Territories and the election of members thereof shall apply, mulalis mulandis, to Assembly.
the Legislative Assembly of the said province and the election of members thereof
respectively.

15. The writs for the election of the members of the first Legislative Assernbly Writs for firt
of the said province shall be issued by the Lieutenant-Governor and made re- election.
turnable within six months after this Act cornes into force.

16. All laws and all orders and regulations made thereunder, so far as they are Laws, courts
not inconsistent with anything contained in this Act, or as to which this Act aofioers
contains no provision intended as a substitute therefor, and all courts of civil and
criminal jurisdiction, and all commissions, powers, authorities and functions, and
all officers and functionaries, judicial, administrative and ministerial, existing
immediately before the coming into force of this Act in the territory hereby es-
tablished as the province of Saskatchewan, shall continue in the said province as
if this Act and The Alberta Act had not been passed; subject, nevertheless, except
with respect to such as are enacted by or existing under Acts of the Parliament
of Great Britain, or of the Parliament of the United Kingdom of Great Britain
and Ireland, to be repealed, abolished or altered by the Parliament of Canada,
or by the Legislature of the said province, according to the authority of the Parlia-
ment or of the said Legislature: Provided that ali powers, authorities and func- Proviso.
tions which under any law, order or regulation were, before the coming into force
of this Act, vested in or exercisable by any publie olficer or functionary of the
Northwest Territories shall be vested in and exercisable in and for the said pro-
vince by like public officers and functionaries of the said province when appointed
by competent authority.

(2) The Legislature of the province may, for all purposes affecting or extending Province may
to the said province, abolish the Supreme Court of the Northwest Territories, and Coi of NW.T
the offices, both judicial and ministerial, thereof, and the jurisdiction, powers
and authority belonging or incident to the said court: Provided that, if upon Proviso.
such abolition, the Legislature constitutes a superior court of criminal jurisdiction,
the procedure in criminal matters then obtaining in respect of the Supreme
Court of the Northwest Territories shall, until otherwise provided by competent
authority, continue to apply to such superior court, and that the Governor in
Council may at any time and from time to time declare all or any part of such
procedure to be inapplicable to such superior court.

(3) All societies and associations incorporated by or under the authority of the As to certain
Legislature of the Northwest Territories existing at the tirne of the coming into co.Tons i
force of this Act which include within their objects the regulation of the practice
of, or the right to practise, any profession or trade in the Northwest Territories,
such as the legal or the medical profession, dentistry, pharmaceutical chernistry
and the like, shall continue, subject, however, to be dissolved and abolished by
order of the Governor in Council, and each of such societies shall have power to
arrange for and effect the payment of its debts and liabilities, and the division,
disposition or transfer of its property.

(4) Every joint-stock company lawfully incorporated by or under the authority As to joint-atock
of any ordinance of the Northwest Territories shall be subject to the legislative COne.
authority of the province of Saskatchewan if

(a) the head office or the registered office of such company is at the time of
the coming into force of this Act situate in the province of Saskatchewan;
and

(b) the powers and objects of such company are such as might be conferred by
Y y
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the Legislature of the said province and not expressly authorized to be
executed in any part of the Northwest Territories beyond the limits of the
said province.

Education. 17. Section 93 of the British Norlh America Act, 1867, shall apply to the said
province, with the substitution for paragraph (1) of the said section 93, of the
following paragraph:-

"(1) Nothing in any such law shall prejudicially affect any right or privilege
with respect to separate schools which any class of persons have at the date of the
passing of this Act, under the terms of chapters 29 and 30 of the Ordinances of
the Northwest Territories, passed in the year 1901, or with respect to religious in-
struction in any public or separate school as provided for in the said ordinances."

(2) In the appropriation by the Legislature or distribution by the Government
of the province of any moneys for the support of schools organized and carried on
in accordance with the said chapter 29, or any Act passed in amendment thereof
or in substitution therefor, there shall be no discrimination against schools of any
class described in the said chapter 29.

(3) Where the expression " by law" is employed in paragraph (3) of the said
section 93, it shall be held to nean the law as set out in the said chapters 29 and
30: and where the expression "at the Union " is employed, in the said paragraph
(3), it shall be held to mean the date at which this Act comes into force.

Subsidy to 18. The following amounts shall be allowed as an annual subsidy to the pro-
provimee. vince of Saskatchîewan, and shall be paid by the Governrnent of Canada, by half-

yearly instalments in advance, to the said province, that is to say,-
For government. (a) for the support of the Government and Legislature, fifty thousand dollars;

In proportion (b) on an estimated population of two hundred and lifty thousand, at eighty
to population. cents per heed, two hundred thousand dollars, subject to be increased as

lhereinafter mentioned, that is to say:-acensus of the said province shall
be taken in every fif th year reckoning from the general census of one thou-
sand nine hundred and-one, and an approximate estimate of the population
shall be made at equal intervals of time between each quinquennial and de-
cennial census; and whenever the population, by such census or estimate,
exceeds two hundred and fifty thousand, which shall be the minimum on
which the said allowance shall be calculated, the amount of the said allow-
ance shall be increased accordingly, and so on until the population has
reached cight lundred thousand souls.

Annual payment 19. Inasmucli as the said province is not in debt, it shall be entitled to be paid
to province. and to receive from the Government of Canada, by half-yearly payments in

advance, an annual sum of four hundred and five thousand three hundred and
seventy-five dollars, being the equivalent of interest at the rate of five per cent
per annum on the sum of eight million one hundred and seven thousand five
hundred dollars.

Compensation 20. Iniasmuch as the said province will not have the public land as a source of
topurbl ine aor revenue, there shall be paid by Canada to the province by half-yearly payments,

m idvance, an annual suin based upon the population of the province as from
time to Lime ascertained by the quinquennial census thereof, as follows:-

The population of the said province being assumed to be at present two hundred
and fifty thousand, the sum payable until such population reaches four hundred
Lhousand, shall be three hundred and seventy-five thousand dollars;

Thereafter, until such population reaches eight hundred thousand, the sum
payable shall be five hundred and sixty-two thousand five hundred dollars;

Tiereafter, until such population reaches one million two hundred thousand,
the sum payable shall be seven hundred and fifty thousand dollars;

And thereafter the sum payable shall be one million one hundred and twenty-
five thousand dollars.

Further com- (2) As an additional allowance in lieu of public lands, there shall be paid by
pensation. Canada to the province annually by half-yearly payments, in advance, for flve

years from the Lime this Act cornes into force, to provide for the construction of
necessary public buildings, the sum of ninety-three thousand seven hundred and
lifty dollars.

Property in 21. Ali Crown lands, mines and minerais and royalties incident thereto, and
lands, etc. the interest of the Crown in the waters within the province under The Northwest

Irrigation Act, 1898, shall continue to be vested in the Crown and administered
by the Government of Canada for the purposes of Canada, subject to the pro-
visions of any Act of the Parliament of Canada with respect to road allowances and

690 (186'i-
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roads or trails in force immediately before the coming into force of this Act,
which shall apply to the said province with the substitution therein of the said
province for the Northwest Territories.

22. All properties and assets of the Northwest Territories shall be divided Division of
equally between the said province and the province of Alberta, and the two assets and
provinces shall be jointly and equally responsible for all debts and liabilities of between Alberta
the Northwest Territories: Provided that, if any difference arises as to the divi- and Saskatche-
sion and adjustment of such properties, assets, debts and liabilities, such differ- wan.
ence shall be referred to the arbitrament of three arbitrators, one of whom shall Arbitration.
be chosen by the Lieutenant-Governor in Council of each province, and the third
by the Governor in Council. The selection of such arbitrators shall not be made
until the Legislatures of the provinces have met, and the arbitrator chosen by
Canada shall not be a resident of either province.

23. Nothing in this Act shall in any way prejudice or affect the rights or proper- Rights of
ties of the Hudson's Bay Company as contained in the conditions under which I. B. Co.
that company surrendered Rupert's Land to the Crown.

24. The powers hereby granted to the said province shall be exercised subject Provision as
to the provisions of section 16 of the contract set forth in the schedule to chapter to C.P.R. Co.
1 of the statutes of 1881, being an Act respecting the Canadian Pacific Railway
Company.

25. This Act shall corne into force on the first day of September, one thousand Commencement
nine hundred and five. of Act.

Schedule (not printed).

CXCI
NATURE OF THE IMPERIAL CONFERENCES, 19051

(Trans.: Parlianenlary Papers, Cd. 2785.)

The Committee2 at the outset are disposed to consider that any change in the
title or status of the Colonial Conference should rather originate with, and emanate
from, that body itself. At the same tirne, being fully alive to the desire of His
Majesty's Government to draw closer the ties uniting the Colonies-with each other
and with the Motherland, they are prepared to give the proposals referred to
their respectful consideration, and having done so, beg leave to offer the following
observations:-

Your excellency's advisers are entirely at one with -lis Majesty's Government
in believing that political institutions 'may often be wisely left to develop in
accordance with circumstances and, as it were, of thteir own accord', and it is for
this reason that they entertain with some doubt, the proposal to change the name
of the Colonial Conference to that of the Imperial Council, which they apprehend
would be interpreted as marking a step distinctly in advance of the position
hitherto attained in the discussion of the relations between the Mother Country
and the Colonies. As the Committee understand the phrase, a Conference is a
more or less unconventional gathering for informal discussion of public questions,
continued, it may be, from time to time, as circumstances external to itself may
render expedient, but possessing no faculty or power of binding action. The
assembly of Colonial ministers which met in 1887, 1897, and 1902 appear to the
Committee to fulfil these conditions. The term Council, on the other hand,
indicates, in the view of your Excellency's ministers, a more formal assemblage,
possessing an advisory and deliberative character, and in conjunction with the
word " Imperial" suggesting a permanent institution which, endowed with a
continuous life, might eventually corne to be regarded as an encroachment upon
the full measure of autonomous legislative and administrative power now en-
joyed by all the self-governing Colonies.

The Committee, while not wishing to be understood as advocating any such
change at the present time, incline to the opinion that the title 'Imperial Con-
ference' might be less open to the objections they have indicated than the
designation proposed by His Majesty's Government.

As regards the second suggestion of His Majesty's Government, the Committee
are sensible that such a Commission would greatly facilitate the work of the

For the history of the proposed organization of the conferences, see Parliamentary Papers, Cd.
2875.

2 This document is an extract from a minute drawn up by the Canadian cabinet, November 13,
1905. It represents substantially the present attitude of Canada.
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Conference, and at the same time enhance the dignity and importance of that
assembly. They cannot, however, wholly divest themselves of the idea that such
a Commission might conceivably interfere with the working of responsible govern-
ment. While for this reason the Committee would not at present be prepared to
adopt the proposal for the appointment of a permanent Commission, they feel
that such a proposal emanating from His Majesty's Government should be very
fully inquired into, and the Canadian representatives at the next Conference,
whenever it may be held, would be ready to join the representatives of the sister
Colonies in giving the whole matter their most careful consideration.

CXCII

SIR E. GREY TO HIS MAJESTY'S CHARGÉ D'AFFAIRES AT PARIS
[Trans: Parliamentary Papers, H. C. 129 (1910.)]

Foreign Office,
July 4, 1907.

Sir,
In my telegram of the 23rd of May I informed you that Sir W. Laurier desired

to open negotiations for new commercial conventions with the French Govern-
ment, and I requested that you would endeavour to assist him in the attainment
of his object.

You are doubtless cognisant of the Marquis of Ripon's despatch of June 27th,
1895,1 to the Governors of the principal British Colonies, in which it was laid
down that commercial negotiations of this nature, being between his Majesty and
the Sovereign of the foreign State, should be conducted by his Majesty's Re-
presentative at the Court of the foreign Power. A copy of this despatch is en-
closed herewith.

I do not, however, think it necessary to adhere in the present case to the strict
letter of this regulation, the object of which was to secure that negotiations
should not be entered into and carried through by a Colony unknown to and
independently of his Majesty's Government.

The selection of the negotiator is principally a matter of convenience, and, in
the present circumstances, it will obviously be more practical that the negotia-
tions should be left to Sir W. Laurier and to the Canadian Minister of Finance,
who will doubtless keep you informed of their progress.

If the negotiations are brought to a conclusion at Paris, you should sign the
Agreement jointly with the Canadian negotiator, who would be given full.powers
for the purpose.2

I an, &c.,
E. Grey.

CXCIII

THE CONSTITUTION OF THE IMPERIAL CONFERENCES, 1907
(Trans.: Parliamentary Papers, Cd. 3523.)

That it will be to the advantage of the Empire if a Conference, to be called the
Imperial Conference, is held every four years, at which questions of common
interest may be discussed and considered as between His Majesty's Government
and the Governments of the self-governing Dominions beyond the seas. The
Prime Minister of the United Kingdom will be ex officio President, and the Prime
Ministers of the self-governing Dominions ex officio members, of the Conference.
The Secretary of State for the Colonies will be an ex officio member of the Confer-
ence, and will take the chair in the absence of the President. He will arrange for
such Imperial Conferences after communication with the Prime Ministers of the
respective Dominions.

Such other ministers as the respective Governments may appoint will also be
members of the Conference, it being understood that, except by special permission
of the Conference, each discussion will be conducted by not more than two re-
presentatives from each Government, and that each Government will have only
one vote.

I No. CLXXXVIII.
*The treaty of September 19,1907, was signed by Ris Majesty's ambassador at Paris and by the

Canadian ministers, W. S. Fielding and L. P. Brodeur.
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That it is desirable to establish a system by which the several Governments
represented shall be kept informed during the periods between the Conferences
in regard to matters which have been or may be subjects for discussion, by means
of a permanent secretarial staff, charged, under the direction of the Secretary of
State for the Colonies, with the duty of obtaining information for the use of the
Conference, of attending to its resolutions, and of conducting correspondence on
matters relating to its affairs.

That upon matters of importance requiring consultation between two or more
Governments which cannot conveniently be postponed until the next Conference,
or involving subjects of a minor character or such as call for detailed considera-
tion, subsidiary Conferences should be held between representatives of the
Governments concerned specially chosen for the purpose.

CXCIV

THE BRITISH NORTH AMERICA ACT, 1907

(7 Edward VII, c. 11.)
An Act Io make further provision wilh respect to the sums Io be paid by Canada to

the several Provinces of the Dominion.
[9th August, 1907.]

Whereas an address has been presented to His Majesty by the Senate and
Commons of Canada in the terms set forth in the schedule to this Act:

Be it therefore enacted by the King's Most Excellent Majesty, by and with the
advice and consent of the Lords Spiritual and Temporal, and Commons, in this
present Parliament assembled, and by the authority of the same, as follows:

1. (1) The following grants shall be made yearly by Canada to every province, Payments to
which at the commencement of this Act is a province of the Dominion, for its bc made by
local purposes and the support of its Government and Legislature: Canada to

(a) A fixed grant- province&
Where the population of the province is under one hundred and fifty

thousand, of one hundred thousand dollars;
Where the population of the province is one hundred and fi!ty thousand,

but does not exceed two hundred thousand, of one hundred and fifty
thousand dollars;

Where the population of the province is two hundred thousand, but does not
exceed four hundred thousand, of one hundred and eighty thousand dollars;

Where the population of the province is four hundred thousand, but does
not exceed eight hundred thousand, of one hundred and ninety thousand
dollars;

Where the population of the province is eight hundred thousand, but does
not exceed one million five hundred thousand, of two hundred and twenty
thousand dollars;

Where the population of the province exceeds one million five hundred
thousand, of two hundred and forty thousand dollars; and

(b) Subject to the special provisions of this Act as to the provinces of British
Columbia and Prince Edward Island, a grant at the rate of eighty cents
per head of the population of the province up to the number of two million
five hundred thousand, and at the rate of sixty cents per head of so much
of the population as exceeds that number.

(2) An additional grant of one hundred thousand dollars shall be made yearly
to the province of British Columbia for a period of ten years from the commence-
ment of this Act.

(3) The population of a province shall be ascertained from time to time in the
case of the provinces of Manitoba, Saskatchewan, and Alberta respectively by
the last quinquennial census of statutory estimate of population made under the
Acts establishing those provinces or any other Act of the Parliament of Canada
making provision for the purpose, and in the case of any other province by the
last decennial census for the time being.

(4) The grants payable under this Act shall be paid half-yearly in advance to
each province.

(5) The grants payable under this Act shall be substituted for the grants or
subsidies (in this Act referred to as existing grants) payable for the like purposes
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at the commencement of this Act to the several provinces of the Dominion under
the provisions of section one hundred and eiglteen of the British North America
Act, 1867, or of any Order in Council establishing a province, or of any Act of the
Parliament of Canada containing directions for the payment of any such grant or
subsidy, and those provisions shall cease to have effect.

(6) The Government of Canada shall have the same power of deducting sums
charged agairist a province on account of the interest on public debt in the case
of the grant payal)le under this Act to the province as they have in the case of the
existing grant.

(7) Nothing in this Act shall affect the obligation of the Governîment of Canada
to pay to any province any grant which is payable to tiat province, other than
the existing grant for which the grant under Lhis Act is substituted.

(8) In the case of the provinces of British Columbia and Prince Edward Island,
the amount paid on account of the grant payable per head of the population to
the provinces under this Act shall not at any Lime be less than the ainount of the
corresp>on(liig grant payable at the commencement of this Act; and if it is found
on any decennial census that ic population of the province has decreased since
the last decenniial census, the amount paid on account of the grant shall not be
(lecreased below the amount then payale, notwithstanding the decrease of the
population.

2. This Act inay be cited as the British North America Act, 1907, and shall take
effect as from the first day of July nineteen hundred and seven.

CXCV

THE BBITISH NORTH AMERICA ACT, 1915

(5 & 6 George VI, c. 45.)
(19t.h May, 1915.)

Be it enacted by the King's Most Excellent Majesty, by and with the advice and
consent of tlie Lords Spiritual and Temporal, and Commons, in this present
Parliament assembled, ani by the authority of the same, as follows:

l.-(l) Notwithistanding anything in the Britishi North Anierica Act, 1867, or
in any Act amiending the saie, or in any Order in Council or terms or conditions
of union made or approved under the said Acts or in any Act of the Canadian
Parliament-

(i) The number of senators provided for under section twenty-one of the
British North Anierica Act, 1867, is increased from seventy-two to
ninety-six:

(ii) The Divisions of Canada in relation to ic constitution of the Senate
provided for by section twenty-two of the said Act are increased from
thîrce to four, the fourth division to comprise the Western Provinces
of Manitoba, British Columbia, Saskatchewan, and Alberta, which
four Divisions shall (subject to the provisions of the said Act and of
this Act) be equally represented in the Senate, as follows :-Ontario
by twenty-four senators; Quebec by twenty-four senators; the
Maritime Provinces and Prince Edward Island by twenty-four
senators, ten thereof representing Nova Scotia, ten thereof represent-
ing New Brunswick, and four thereof representing Prince Edward
Island; the Western Provinces by twenty-four senators, six thereof
representing Manitoba, six thereof representing British Columbia, six
thereof representing Saskatchewan, and six thereof representing
Alberta:

(iii) The number of persons whom by section twenty-six of the said Act the
Governor-General of Canada may, upon the direction of His Majesty
the King, add to the Senate is increased from tlhree or six to four or
eighît, representing equally the four divisions of Carada:

(iv) li case of such addition being at any time made the Governor-General
of Canada shall not summon any person to the Senate except upon a
further like direction by His Majesty the King on the like recom-
mendation to represent one of the four Divisions until such Division is
represented by twenty-four senators and no more:

Short title and
interpretation.

Alteration of
constitution of
Senate, 30 and

31 Viet., c. 3.
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(v) The number of senators shall not at any time exceed one hundred and

four:
(vi) The representation in the Sonate to which by section one hundred and

forty-seven of the British North America Act, 1867, Newfoundiand
would he entitled, in case of its admission to the Union, is increased
from four to six members, and in the case of the admission of New-
foundland into the Union, notwithstanding anything in the said Act
or in this Act, the normal nuinber of senators shall be one hundred
and Lwo, and their maximum number one hundred and ten:

(vii) Nothing lierein cont.ained shall affect the powers of the Canadian Parli- 49 and 5o viet.,
ment under the British North America Act, 188G. c. 35.

(2) Paragraphs (i) to (vi) inclusive of subsection (1) of this section shall not
take effect before the termination of the now existing Canadian Parliament.

2. The Britisha North America Act, 1867, is amended by adding thereto the Constitution of
following section immediately after section fifty-one of the said Act:- Iol of Com-

51A. Notwithstanding anything in this Act, a iprovince shall aways be entitled
to a number of niembers in the House of Commons not less titan the
number of senators representing such a province.

3. This Act may be cited as the British North America Act, 1915; and the Short title.
British North America Acts, 1867 to 1886, and this Act may be cited together as
the Britisi North America Acts, 1867 to 1915.

CXCVI

THE BRITISH! NOR-TH AMERICA ACT, 1916

(6 & 7 George V, c. 19.)
An Act Io anend the British North America Act, 1867.

[lst June, 1916.]
Be il, enacted by the King's most Excellent Majesty, by and with the advice and
consent of the Lords Spiritual and Temporal, and Commons, in this present
Parliament assembled, and by the auLhority of the same, as follows:-

1. Notwithstanding anyt.hing in the British North America Act, 1867, or in Extension of
any Act amending the saine, or in any Orjder in Council, or terms or conditions duration of

Twelfth Parlia-
of Union, made or approved under the said Act, or under any Act of the Canadian mel Of
Parliament, the termn of te Twelfth Parliament of Canada is hereby extended 30 & 31 Vict.,
until the seventh day of October, nineteen hundred and seventeen. c. 3.

2. This Act may be cited as the British North America Act, 1916, and the Short titie.
British North America Acts, 1867 to 1915, and this Act may be cited together as
the British North America Acts, 1867 to 1916.

CXCVII

BRITISH GOVERNMENT AND THE REQUISITION 0F CANADIAN
SHIPS, 1917

[Minute of Council, January 30, 1917.]

The question Lo be determined is not one of legal power but one of constitutioial
right. This distinction is weli recognized in the Conventions which control the
exorcise of legislative power. For example, the Parliament of the United King-
dom has the legal power but not the constitutional right to legislate directly in
respect of Canadian affairs and in doing so to repeal pro lanlo the Britisi North
America Acts. It. is submitted that the exercise of 1-lis Majesty's prerogative
with respect to Canada must be goverrted by the like considerations. It is the
Parliament of Canada alone which constitutionally can determine and prescribe
the burdens to be borne by this Dominion or hy any of its citizens for the purposes
of this or any other war. Similarly when the prerogative of the Crown is to be
exercised, the minister has no doubt that in respect of all matters which involve
a contribution by citizens domieiled in this country, this prerogative must be
exercised upon the advice of Your Excellency's Ministers and not upon the advice
of the Government of the United Kingdom . . . If a ship be registered and the
owners be domiciled and reside within Canada, the compulsory displacing of the
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ownership or control of the ship in favour of the Crown for any public purpose
should, independently of the actual location at the time of the ship itself, be
likewise a matter for the consideration and sanction of the Government of
Canada througlh the means witl which the Government is constitutionally
endowed.

CXCVIII
IMPERIAL AFFAIRS, 1917

IMPERIAL WAR CABINET

(Trans.: Parliamentary Papers, Cd. 9005.)
The outstanding event of the year in the sphere of Imperial affairs lias been the
inauguration of the Imperial War Cabinet. This lias been the direct outcome of
the nianner in which ail parts of the Empire had thrown themselves into the war
during the preceding years. Impalpable as was the bond which bound this great
group of peoples together, there was never any doubt about their loyalty to the
Commonwealth to which they belonged and to the cause to which it was com-
mitted by the declaration of war. Witliout counting the cost to themselves, they
offered their men and their treasure in defence of freedom and public right.
Fron the largest and niost prosperous Dominion to the snallest island the in-
dividual and national effort lias been one of continuous and unreserved generosity.
It is not within the province of a Record, which is essentially concerned with the
bistory of the administration of the United hingdon, to describe in detail the
achievements of the individual Doninions. Such an account, to do full justice,
would require a separate record from each Oversea Governmrîent of its own in-
ternal administration. Surveying the position as a whole, however, great progress
lias been made during 1917 in the organization both of the man-power and other
resources of the Empire for the prosecutiion of the war. The British Army is now
a truly linperial Army, containing units from aliost every part of the Empire,
including not only ail the Dominions and India, but tie WVest Indies, East and
West Africa, and a large number of volunteers from the Malay States, the Straits
Settlements, Ceylon, longkong and ot.her places within and without the Empire.
The total contribution of the British Commonwealth to the armies figlting for
frecdom is now 7,500,000 men. Particulars of the part played in the various
iilitary operations in ail parts of the globe by the forces from different portions

of the Empire will be found in the chapter dealing with ihe military history of
the year.

Simnilarly, in the econoinic field, every part of the Empire lias contributed
wliat it could in mranufactured articles, foodstuffs or raw materials towards the
common pool, and the process of establishing public control over the sources of
supply lias made giant strides. Further reference to this matter will be found in
the appropriate chapters later on.

The real development, however, of 1917 lias been in the political sphere, and
it has been the result of the intense activity of aIl parts of the Empire in pro-
secuting the war since August 1914.

It has been felt for sone time in view of the ever-increasing part played
by the Dominions in the war, that it was necessary that their Governments
should not only be inforied as fully as was possible of the situation, but that,
as far as was practicable, they should participate, on a basis of complote equality,
in the deliberations which determined the main outlines of Imperial policy.
Accordingly, one of the first acts of the new Government was to send a telegram
on December l4th inviting the Dominion Prime Ministers, not to an ordinary
Imperial Conference but to a special War Conference of the Empire, in the
following terms: "They therefore invite your Prime Minister to attend a series of
special and continuous meetings of the War Cabinet in order to consider urgent
q)estions affecting the prosecution of the war, the possible conditions on which,
in aigreement with our Allies, we could assent to its termination, and the problems
whici w11 then inmediately arise. For the purpose of these meetings, your
Prine ?inister will be a member of the War Cabinet."

It -rwas also felt, in view of the keen enthusiasm which had manifested itself
in India for the cause for which the Empire hîad entered the war, and of the
invaluable services which the Indian troops and others had rendered to the
comnion cause, that it was right that India should also be represented at the
Conference. A telegram was tierefore also sent to the Viceroy of India to send



1929] CONSTITUTIONAL DOCUMENTS OF CANADA 697
representatives to assist the Secretary of State for India in representing the views
and needs of India at the Conference, thus giving India for the first time repre-
sentation in the councils of the Empire.

These invitations were accepted by all the Dominions as well as by India. In
some cases the Prime Ministers were able to come, and brought some of their
colleagues as assessors on matters in which they had special experience. Canada
was represented by the Bight Hon. Sir Robert Borden, Prime Minister, and Sir
George Perley, Minister of the Overseas Military Forces, who were accompanied
by the Hon. Robert Rogers, Minister of Public Works, and the ·Hon. J. D.
Hazen, Minister of Marine Fisheries and Naval Service.

Practical convenience determined that the War Conference should be divided
into two parts. On the one side were meetings of what came to be known as
the Imperial War Cabinet, which consisted of the Oversea Representatives and
the Members of the British War Cabinet sitting together as an Imperial War
Cabinet for deliberation about the conduct of the war and for the discussion of
the larger issues of imperial policy connected with the war. On the other side
was the Imperial War Conference presided over by the Secretary of State for
the Colonies, which consisted of the Oversea Representatives and a number of
other Ministers, which discussed non-war problems or questions connected with
the war but of lesser importance.

The proceedings of the Imperial War Cabinet which held fourteen meetings
between March 20th and May 2nd, 1917, were secret. On the 17th May, however,
the Prime Minister gave the House of Commons a short appreciation of the work
of the Imperial War Cabinet, from which the following is an extract:-

"The Imperial War Cabinet was unanimous that the new procedure had been
of such service not only to all its members but to the Empire that it ought not
to be allowed to fall into desuctude. Accordingly, at the last session I proposed
formally, on behalf of the British Government, that meetings of an Imperial
Cabinet should be held annually, or at any intermediate time when matters of
urgent Imperial concern require to be settled, and that the Imperial Cabinet
should consist of the Prime Minister of the United Kingdom and such of his
colleagues as deal specially with Imperial affairs, of the Prime Minister of each
of the Dominions, or some specially accredited alternate possessed of equal
authority, and of a representative of the Indian people to be appointed by the
Government of India. This proposal met with the cordial approval of the Over-
seas Representatives, and we hope that the holding of an annual Imperial
Cabinet to discuss foreign affairs and other aspects of Imperial policy will become
an accepted convention of the British Constitution.

i ought to add that the institution in its present form is extremely elastic.
It grew, not by design, but out of the necessities of the war. The essence of it is
that the responsible heads of the Governments of the Empire, with those Ministers
who are specially entrusted with the conduct of Imperial Policy should meet
together at regular intervals to confer about foreign policy and matters connected
therewith, and come to decisions in regard to them which, subject to the control
of their own Parliaments, they will then severally execute. By this means they
will be able to obtain full information about al: aspects of Imperial affairs, and to
determine by consultation togethër the policy of the Empire in its most vital
aspects, without infringing in any degree the autonomy which its parts at present
enjoy. To what constitutional developments this may lead we did not attempt
to settle. The whole question of perfecting the mechanisn for 'continuous
consultation' about Imperial and foreign affairs between the 'autonomous
nations of an Imperial Commonwealth' will be reserved for the consideration
of that special Conference which will be surnmoned as soon as possible after the
war to readjust the constitutional relations of the Empire. We felt, however,
that the experiment of constituting an Imperial Cabinet in which India was
represented had been so fruitful in better understanding and in unity of purpose
and action that it ought to be perpetuated, and we believe that this proposal
will commend itself to the judgment of all the nations of the Empire."

In addition, it may perhaps be useful to quote the opinion of one of its Oversea
Members, Sir Robert Borden, as to the significance of the meetings of the
Imperial Cabinet. Speaking on April 3rd to the Empire Parliamentary Associa-
tion, lie said:-

" It may be that in the shadow of the war we do not clearly realise the measure
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of recent constitutional developmenf. . the constitutional position which has
arisen from the sumoning of an Imperial War Cabinet. The British Constitution
is the most flexible instrument of governmerit ever devised. IL is surrounded by
certain statutory limitations, but they are not of a character to prevent the
remarkable developnient to which I shal altude. The olfice of Prime Minister,
thoroughly recognised by tlie gradually developed conventions of the Constitution,
althougi entirelv unknown to the formai enactments of the law, is investe( with
a power and aithority which. under new conditions dlemandiiig progress and
developnent, are of inestimable advantage. The recent exercise of that great
authority lias brought about an advance whiclh may contain the germ and define
the mîetlhod of constitutiorial developnent in the immediate future. IL is only
within the past few days that the full ineasure of that advance lias been con-
sumrnated.

"For the first tine in the Empire's history there are sitting in London two
Cabinets, both properly constituted and both exercising well-defined powers.
Over each of tlen the Prime Minister of the United Kingdom presides. One of
theni is designated as the 'War Cabinet,' which chiefly devotes itself to such
questions touching the prosecution of the war as primarily concern the United
Kingdon. 'lie otiier i esinatd as the ' Inperial War Cabinet,' whichi lias
a wider purpose, jurisdiction and personnel. To ils (eliberations have been
summoned represertatives of ali the Empire's self-governing Dominions. We
meet there on ternis of equality under the presidency of the Firsi Minister of
the United Kingdorn; we imeet tiiere as equals; lie is primus inter pares. Nlinisters
fron six nations sit arounid the Council Board, ail of them responsible to tleir
respective Parliunents and to the people of the countries which they represent.
Each nation lias its voice tpon questions of comnion concern and highest inipor-
tance as the deliberations proceed; each preserves unimpaired its perfect auto-
nomy, it.s self-governient, and the respoisibility of its Ministers to thleir own
electorate. For nany years the thought of statesmen and students in every part
of tlei Empire las centred around the question of future constitutional relations;
il mîay be tliat now, as in the past, the necessity imposed by great events lias
given the ansver.

"The Imperial W'ar Cabinet as constituted to-day lias been summoned for
definiite and specific purposes, publicly stated, which involve questions of the
most vital concern to the wv'hole Empire. Withî the constitution of that Cabinet,
a new era lias dawned uind a new page of history lias been written. IL is not for
nie to prophiesy as to the future significance of these pregtant, events; but those
wlo have give n thouglit and energy to every effort for full constitutional develop-
ment. of the oversea nations may be pardoned for believing that they discern
therein the birtlh of a new and greater Iniperial Commonwealth."

The discussions and decisions of the Imperial Yar Conference, which met in
the Colonial Olfice, have already been partly published in a Blue Book. The most
important resolution passed by the Conference dealt witi the future constitu-
tional organisation of tie Empire and was moved by Sir Robert Borden in the
following ternis:-

"Tle Imperial War Conference arc of opinion that the readjustnent of the
constitutional relations of the compoient parts of the Empire is too important
and intricate a subject to be deait with during the war, and that iL should form
the subject of a special Imperial Conference to be summoned as soon as possible
after the cessation of hostilities.

"They deei it thieir duty, lowever, to place on record their view tlat any
suchi readjustment, while thoroughly preserving ail existing powers of self-
goverrnient and conpicte control of domestie atTairs, should be based on a full
recognition of the Dominions as autorionious nations of an Imperial Common-
wealth, and of India as an important portion 0f the same, should recognise the
riglt of the Dominions and India to an adequate voice in foreign policy and in
foreign relations, and should provide effective arrangements for continuous con-
sultation in ail important matters of common Imperial concern and for such
necessary concerted action, founded on consultation, as the several Governments
nay deterinie."
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cxcix
A CANADIAN MINISTER AT WASHINGTON, 19201

[Trans.: Canadian Hansard (1920), vol. iii, pp. 2177 ff.]

As a result of recent discussions an arrangement has been concluded between
the British and Canadian Governments to provide more complete representation
at W'ashington of Canadian interests than has hitherto existed. Accordingly, it has
been agreed that His Majesty, on advice of his Canadian ministers, shall appoint
a Ninister Plenipotentiary who wili have charge of Canadian affairs and will
at all tîmes be the ordinary channel of communication with the United States
Government in matters of purely Canadian concern, acting upon instructions
from, and reporting direct to, the Canadian Government. In the absence of the
Ambassador, the Canadian Minister will take charge of lite whole embassy and
of the representation of Imperial as well as Canadian interests. 2 He will be
accredited by His Majesty to the President with the necessary powers for the
purpose.

This new arrangement will not denote any departure either on the part. of
the British Government or of the Canadian Government from the principle
of the diplomatie unity of the British Empire.

The need for this important step has been fully realized by both governments
for some time. For a good many years there has been direct communication
between 'Washington and Ottawa, but the constantly increasing importance of
Canadian inteiests in the United States has made it apparent that Canada should
be represented there in some distinctive manner, for this would doubtless tend
to expedite negotiations, and naturally first-hand acquaintance with Canadian
conditions woutld promote good understanding. In view of the peculiarly close
relations that have always existed between the people of Canada and those of
the United States, it is confldently expected as well that this new step will have
the very desirable result of maintaining and strengthening the friendly relations
and co-operation between the British Empire and the United States.

Cc

CANADIAN CITIZENS AND NATIONALS, 1921

A
An Act respecting Immigration.

(Revised Statutes of Canada, 1927, c. 93.) Short title.

1. This Act may be cited as the Immigration Act. 1910, c. 27, s. 1.
2. In this Act, and in all orders in council, proclamations and regulations Denition.

made hereunder, unless the context otherwise requires,

(b) "Canadian citizen" means "Canadian
(i) a person born in Canada who has not become an alien; citizen."

(ii) a British subject who has Canadian domicile; or
(iii) a person naturalized under the laws of Canada who has not subsequently

become an alien or lost Canadian domicile:
Provided that for the purpose of this Act a woman who has not been landed in Proviso.

Canada shall not be held to have acquired Canadian citizenship by virtue of her
husband being a Canadian citizen; neither shall a child who has not been landed
in Canada be held to have acquired Canadian citizenship through its father or
mother being a Canadian citizen;

' For the history, sec Sir R. Borden, Canada in the Commonwealth, pp. 96 ff. (Oxford, 1929). This
document is the announcement made to the Canadian parliament, May 10, 1920.

3 This part of the proposal has been abandoned (see No. CCIII).
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"Domicile." (e) "domicile" means the place in which a person has his home, or in which

he resides, or to which he returns as his place of permanent abode, and does
not mean the place where he resides for a mere special or temporary
purpose;

Canadian (i) Canadian domicile can only be acquired, for the purposes of this Act,
domicile, how by a person having lis domicile for at least five years in Canada afteracquired. having been landed therein within the meaning of this Act:

Certain tirne not Provided that the time spent by a person while confined in or an inmate of any
Conatdi, penitentiary, gaol, reformatory, prison or asylum for the insane in Canada shall

domicile. not be counted in the period of residence in Canada which is necessary in order
to acquire Canadian domicile; provided further that when an order is issued for
the deportation of any person and an appeal therefrom has not been allowed by
the Minister, or a permit to remain in Canada is issued by the Minister in the case
of a person who has been previously landed and ordered deported, the time spent
in Canada while such order of deportation or permit is in force shall not be counted
in the period of residence which is necessary to acquire Canadian domicile; and

Classes who provided further that no person who belongs to the prohibited or undesirable
cannot acquire classes within the meaning of section forty-one of this Act shall be capable of

acquiring Canadian domicile;
Conditions under (ii) Canadian domicile is lost, for the purposes of this Act, by a person

which Canadian voluntarily residing out of Canada not for a mere special or temporary
l ot. purpose but with the present intention of making his permanent

home out of Canada, or by any person belonging to the prohibited
or undesirable classes within the meaning of this Act;

(iii) notwithstanding anything contained in the preceding subparagraph,
when any citizen of Canada who is a British subject by naturalization,
or any British subject not born in Canada having Canadian domicile
shall have resided for one year outside of Canada, he shall be presumed
to have lost Canadian domicile and shall cease to be a Canadian
citizen for the purposes of this Act, and his usual place of residence
shall be deened to be his place of domicile during said year:

Domicile Provided that such presumption may be rebutted by production of the certi-
pReerved "Y ficate of any British diplomatic or consular officer, in such form as may be pre-certiticate of
intention to scribed by the Minister, that suci person appeared before him before the expira-

retain Canadian tion of said period of one year and satisfied such officer of bis reasonable intention
domicile. to retain his Canadian domicile; and in the case of a person who is a naturalized

British subject, such certificate shall be endorsed upon the certificate of naturali-
zation of sucli person; the effect of such certificate shall be to extend said period
for a further term of one year, and it may be further extended from year to year
in the saine manner so long as the officer giving the certificate is satisfied of the
hona fides of the application for extension in each case, provided that the total
period for which extension may be granted shall not exceed five years;

B
An Act to define Caradiai Nationals and to provide for the Renunciation of

Canadian Nationality.
(Revised Statutes of Canada, 1927, c. 21.)

[Assented to 3rd May, 1921.]
His Majesty, by and with the advice and consent of the Senate and House of
Commons of Canada, enacts as follows:--

Canadian 1. The following persons are Canadian Nationals, viz:-
dtionals (a) any British subject who is a Canadian citizen within the meaning of The

'nd mmigralion Act, chapter twenty-seven of the statutes of 1910, as heretofore
amended;

(b) the wife of any such citizen;
(c) any person born out of Canada, whose father was a Canadian National at

the Lime of that person's birth, or with regard to persons born before the
passing of this Act, any person whose father at the time of such birth,
possessed all the qualifications of a Canadian National, as defined in this
Act.

Declaration 2. (a) Any person who by reason of his having been born in Canada is a Cana-
e cg dian National, but who at his birth or during lis minority became under the lawCanadian in

nationality. Of tIe United Kingdom. or of any self-governing, Dominion o! the British Empire,
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a national also of that Kingdom or Dominion, and is still such a national, and,

(b) any person who though born out of Canada is a Canadian National;
may, if of full age and not under disability, make a declaration, renouncing his
Canadian nationality. Such declaration may be made before a notary public
or other person authorized to administer oaths in the locality in which the
declaration is made, and may be in the form set out in the schedule to this Act.
The declarant shall transmit his declaration to the Secretary of State of Canada
and upon the Secretary of State being satisfied of the sufficiency of the declaration
and that it has been duly executed, it shall be filed of record, whereupon the
declarant shall cease to be a Canadian National, and a certified copy of the
declaration shall be forwarded to the declarant with an endorsement thereon
that the original declaration has been filed of record.

CCI
NEGOTIATION, SIGNATURE AND RATIFICATION OF

TREATIES, 1923 1

[Trans.: Parliamentary Papers, Cmd. 1987.]

The principles governing the relations of the various parts of the Empire in
connection with the negotiation, signature and ratification of Treaties seemed to
the Conference to be of the greatest importance. Accordingly it was arranged that
the subject should be fully examined by a Committee, of which the Secretary
of State for Foreign Affairs was Chairman. The Secretary of State for the
Colonies, the Prime Ministers of Canada, the Commonwealth of Australia, New
Zealand, the Union of South Africa and Newfoundland, the Minister of External
Affairs of the Irish Free State, and the Secretary of State for India as Head of the
Indian Delegation, served on this Committee. With the assistance of the Legal
Adviser to the Foreign Office, Sir C. J. B. -Iurst, K.C.B., K.C., the following
Resolution was drawn up and agreed to:-

"The Conference recommends for the acceptance of the governments of
the Empire represented that the following procedure should be observed in the
negotiation, signature and ratification of international agreements.

" The word 'treaty' is used in the sense of an agreement which, in accorda nce
with the normal practice of diplomacy, would take the form of a treaty between
Heads of States, signed by plenipotentiaries provided with Full Powers issued
by the Ieads of the States, and authorising the holders to conclude a treatv."

I.
"1. Negolialion.

"(a) It is desirable that no treaty should be negotiated by any of the
governments of the Empire without due consideration of its possible effect
on other parts of the Empire, or, if circuinstances so demand, on the Empire
as a whole.

(b) Before negotiations are opened with the intention of concluding a treaty,
steps should be taken to ensure that any of the other governments of the
Empire likely to be interested are informed, so that, if any such government
considers that its interests would be affected, it may have an opportunity of
expressing its views, or, when its interests are intimately involved, of partici-
pating in the negotiations.

"(c) In all cases where more than one of the governments of the Empire
participates in the negotiations, there should be the fullest possible exchange
of views between those governments before and during the negotiations. In
the case of treaties negotiated at International Conferences, where there is
a British Empire Delegation, on which, in accordance with the now established
practice, the Dominions and India are separately represented, such representa-
tion should also be utilised to attain this object.

"(d) Steps should be taken to ensure that those governments of the Em'oire

'These resolutions of the imperial conference of 1923 are the direct outcome of Canada's action in a
treaty relating to fisheries with the United States. For a discusion of this treaty (the halibut treaty),
see Canada, House of Commons Debates, vol. lviii, pp. 894 ff., 4632 ff. (March 6, June 27, 1923); Keith,
Journal of Comparative Legislation, November 1923, pp. 161 ff.; ibid., February 1924; The Sovereignity
of the Brish Dominions, pp. 370 ff. (London, 1929).
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whose representatives are nût participating in the negotiations should, during
their progress, be kept. informed in regard to any points arising in which they
may be interested.

"2. Signature.
"(a) Bilateral treaties imposing obligations on one part of the Empire only

should be signed by a representative of the government of that part. The
eull Power issued to such representative should indicate the part of the
Empire in respect of which the obligations are to be undertaken, and the
preamble and text of the treaty should be so worded as to make its scope clear.

"(b) Wherc a bilateral treaty imposes obligations on more than one part of
the Empire, the trcaty should be signed by one or more plenipotentiaries on
behalf of all the governments concerned.

"(c) As regards treaties negotiated at International Conferences, the existing
practice of signature by pienipotentiaries on behalf of aill the governments of
the Empire rcpresented at the Conference should be continued, and the Full
fPowers shouild he in the form employed at Paris and Washington.

" 3. Ratification.

"The existing practice in connection with the ratification of treaties should
bc maintained.

Il.
"Apart from treaties made between leads of States, it is not unusuat for

agreements to be made between governments. Such agreements, which are
usually of a technical or administrative character, are made inh
the signatory governments, and signed by representatives of those govern-
ments, who do not act under Full Powers issued by the leads of States: they
arc not, ratified by the leads of the States, though in sone cases sone form
of acceptance or confirmation by the governments concerned is employed. As
regards agreements of this nature the existing practice should he continued,
but, before entering on negotiations the governments of the Empire should
corisider whether the interests of any other part of the Empire nay be affected,
and, if so, steps should be taken to ensure that the government of such part
is inforned of the proposed negotiations, in order that it may have an oppor-
tunity of expressing its views."

ie Besolution was submitted to the full Conference and unanimously ap-
proved. IL was thouglht, however. that iL would be of assistance to add a short
explanatory statement in connection withli part I (3), setting out the existingy
p1rocedure in relation to the ratification of Treaties. This procedure is as follows:

(a) The ratification of treaties imposing obligations on one part of the Empire
is effected at the instance of the governrnent of that part:

(b) The ratification of treaties imposing obligations on more than one part
of the Empire is elTected afler consultation beLween the governments of
those parts of the Empire concerned. It is for each governnment to decide
wiether Parliamentary approval or legislation is required before desire for,
or concurrence in, ratification is intimated by tai government.

CCI1

IMPERIAL CONFERENCE, 1926

[Trans.: Canada Parlianentary Papers, No. 10, 1926-7.1

INTER-IMPERIAL RELATIONS
All the quest ions on the Agenda affecting Int.er-ImpIerial Reain were referred

Uv the Conference to a Comnittee of Prime Ministers and leads of Delegations,
of which Lord Balfour was asked to be Chairman. The members of the Committee
inchded the Prime Ministers of Canada, the Commonwealth of Australia, New
Zealand, the Union of South Africa, and Newfoundland, the Vice-President of
the Executive Council of the Irish Free State, the Secretary of State for India,
as head of the Indian Delegation, the Secretary of State for Foreign Affairs,
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and the Secretary of State for Dominion Affairs. Other Ministers and members
of the Conference attended particular meetings.

The report of this Committee is printed in extenso below. IL was unanimously
adopted by the Conference on the 19th November and was published on the
following day. In approving it, the Conference placed on record the great debt
or gratitude which it owed to Lord Balfour for the services whiclh lie lad rendered
by presiding over the work of this Committee, and its hope Ihat the Report would
prove of permanent value and help to ail parts of the British Empire.

I.-Introduction
'We were appointed at the meeting of the Imperial Conference on the 25th

October, 1926, to investigate ail the questions on the Agenda affecting Inter-
Imperial Relations. Our discussions on these questions have been long and
intricate. We found, on examination, that they involvcd consideriation of funda-
mental principles affecting the relations of the various parts of the British
Empire inter se, as well as the relations of each part to foreign countries. For
such examination the time at our disposal lias been ail too short. Yet we hope
that we may have laid a foundation on whici subsequent Conferences mnay
build.

II.-Status of Great Britain and the Dominions
The Committee are of opinion that nothing would be gained by attempting

to lay down a Constitution for the British Empire. Its widely scattered parts
have verv different characteristics, very different histories, nnd are at very
di!terent stages of evolution; while, considred as a whole, it delles classification
and bears no reai resemblance to any other political orgainization which now
exists or lias ever yet been tried.

There is, however, one most inportant elenent in il which, from a strictly
constitutional point of view, lias now, as regards ail vital mallers, reached its
full developmïent-we refer to the group of seif-governing cointiunities composed
of Great Britain and the Dominions. Their position and muntual relation may
he readily delìned. They are autonomous Communilies witlhin the British Empire,
equal in sialus, in no way subordinale one Io anoiher in any aspect of tlheir domestic
or externat affairs, though uniled by a connion allegiance Io the Crown, and freely
associaled as nembers of lhe Brilish Commonwealth of Nations.

A foreigner endeavouring to understand the truc clitr-acter of the British
Empire by the aid of this formula alone would be tempted to think that it was
devised rather to make mutual interference impossible than to make muitual
co-operation easy.

Such a criticism, however, completely ignores Lthe historic situation. The rapid
evolution of the Oversea Dominions during the last fifty years hins involved inany
complicated adjustments of old political machinery to changing conditions. The
tendency towards equality of status was both riglt and inevit.able. Geographical
and ot.her conditions made this impossible of attainment by the way of federa-
tion. The only alternative was by the way of autonomy; and along this road
il lias been steadily sought. Every self-governing inember of the Empire is
now the master of its destiny. In fact, if not always in foin, it is subject to no
compulsion whatever.

But no account, however accurate, of the negative relations in which Great
3ritain and the Dominions stand to eaci other can do more than express a

portion of the truth. The British Empire is not founded upon negations. IL
depends essentially, if not formally, on positive ideals. Free institutions are its
life-blood. Froe co-operation is its instrument. Peace, security, and progress are
amuong its objects. A-spects of ail these great thermes have been discussed at the
present Conference; excellent results have been thereby obtained. And though
every Dominion is now, and must always reinain, the soie judge of the nature
and extent of its co-operation, no common cause will, in our opinion, be thereby
imnperilled.

Equality of status, so far as Britain and the Dominions are concerned, is thus
the root principle governing our Inter-Imperial Relations. But the principles
of equality and similarity, appropriate to sialus, do not universally extend to
function. Here we require something more than immutable dogmas. For ex-
ample, to deal with questions of diplomacy and questions of defence, we require
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also flexible inachinery-machinery which can, from time to time, be adapted
to the changing circumstances of the world. This subject also has occupied our
attention. The rest of this report will show how we have endeavoured not only
to state political theory, but to apply it to our common needs.

III.-Special position of India
ILt will be noted that in the previous paragraphs we have made no mention of

India. Our reason for limiting their scope to Great Britain and the Dominions
is that the position of India in the Empire is already defined by the Government
of India Act, 1919. We would, nevertheless, recall that by Resolution IX of the
Imperial War Conference, 1917, due recognition was given to the important
position ield by India in the British Commonwealth. Where, in this Report,
we have had occasion to consider the position of India, we have made particular
reference to il.

IV.-Relations between the various parts of the British Empire
Existing administrative, legislative, and judicial forms are admittedly not

wholly in accord with the position as described in Section Il of this Report. This
is inevitable, since most of these forms date back to a time well antecedent
to the present stage of constitutional development. Our first task then was to
examine these forms with special reference to any cases where the want of
adaptation of practice to principle caused, or might be thought to cause, incon-
venience in the conduct of Inter- Imperial Relations.

(a) The Tille of Jis Majesly the King
''he title of His Majesty the King is of special importance and concern to all

parts or 1 lis Majesty's Dominions. Twice within the last fifty years has the Royal
TiLle been altered to suit changed conditions and constitutional developments.

The present title, which is that proclaimed under the Royal TiLles Act of 1901,
is as follows:-

"George V, by the Grace of God, of the United Kingdom of Great Britain
and Ireland and of the British Dominions beyond the Seas King, Defender
of the Faith, Emperor of India."

Some Lime before the Conference met, it had been recognised that this form
of title hardly accorded with the altered state of affairs arising from the establish-
ment of lie Irish Free State as a Dominion. It had further been ascertained that
it would be in accordance with His Majesty's wishes that any recommendation
for change should be submitted to him as the result of discussion at the Con-
ference.

We are unanimously of opinion that a slight change is desirable, and we
recommend .hat, subject to Hlis Majesty's approval, the necessary legislative
action should be taken to secure that His Majesty's title should henceforward
read:-

"George V, by the Grace of God, of Great Britain, Ireland and the British
Dominions beyond the Seas King, Defender of the Faith, Emperor of India."

(b) Position of Governors General
We proceeded to consider whether it was desirable formally to place on record

a definition of the position held by the Governor General 1 as His Majesty's
representative in the Dominions. That position, thougih now generally well
recognised, undoubtedly represents a development from an earlier stage when
the Governor General was appointed solely on the advice of His Majesty's
Ministers in London and acted also as their representative.

In our opinion it is an essential consequence of the equality of status existing
among the meimbers of the British Commonwealth of Nations that the Governor
General of a Dominion is the representative of the Crown, holding in all essential
respects the sanie position in relation to the administration of public affairs in
the Dominion as is held by His Majesty the King in Great Britain, and that he
is not the representative or agent of His Majesty's Government in Great Britain
or of any Department of that Government.

It seemed to us to follow that the practice whereby the Governor General of
The governor of Newfoundland is in the same position as the governor general of a Dominion.
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a Dominion is the formal official channel of communication between His Majesty's
Government in Great Britain and His Governments in the Dominions might
be regarded as no longer wholly in accordance with the constitutional position
of the Governor General.1 [t was thought that the recognised official channel
of communication should be, in future, between Government and Government
direct. The representatives of Great Britain readily recognised that the existing
procedure might be open to criticism and accepted the proposed change in
principle in relation to any of the Dominions which desired it. Details were left
for settlement as soon as possible after the Conference had completed its work,
but it was recognised by the Committee, as an essential feature of any change or
development in the channels of communication, that a Governor General should
be supplied with copies of all documents of importance and in general should be
kept as fully informed as is His Majesty the King in Great Britain of Cabinet
business and public affairs.

(c) Operation of Dominion Legislation
Our attention was also called to various points in connection witlh the operation

of Dominion legislation, which, it was suggested, required clarification.
The particular points involved were:-

(a) The present practice under which Acts of the Dominion Parliaments are
sent each year to London, and it is intimated, through the Secretary of
State for Dominion Affairs, that " His Majesty will not be advised to
exercise his powers of disallowance" with regard to them.

(b) The reservation of Dominion legislation. in certain circumstances, for the
signification of 1His Majesty's pleasure which is signifled on advice
tendered by His Majesty's Government in Great Britain.

(c) The difference between the legislative competence of the Parliament at
Westminster and of the Dominion Parliaments in that Acts passed by
the latter operate, as a general rule, only within the territorial area of
the Dominion concerned.

(d) The operation of legislation passed by the Parliament at Westminster in
relation to the Dominions. In this connection special attention was
called to such Statutes as the Colonial Laws Validity Act. It was sug-
gested that in future uniformity of legislation as between Great Britain
and the Dominions could best be secured by the enactment of reciprocal
Statutes based upon consultation and agreement.

We gave these matters the best consideration possible in the limited time at
our disposal, but came to the conclusion that the issues involved were so complex
that there would be grave danger in attempting any immediate pronouncement
other than a statement of certain principles which, in our opinion, underlie the
whole question of the operation of Dominion legislation. We felt that, for the rest,
it would be necessary to obtain expert guidance as a preliminary to further con-
sideration by His Majesty's Governments in Great Britain and the Dominions.

On the questions raised with regard to disallowance and reservation of Dominion
legislation, it was explained by the Irish Free State representatives that they
desired to elucidate the constitutional practice in relation to Canada, since it is
provided by Article 2 of the Articles of Agreement for a Treaty of 1921 that " the
position of the Irish Free State in relation to the Imperial Parliament and
Government and otherwise shall be that of the Dominion of Canada."

On this point we propose that it should be placed on record that, apart from
provisions embodied in constitutions or in specific statutes expressly providing
for reservation, it is recognised that it is the right of the Government of each

1 Compare, in connexion with the official channel of communication and consultation between
governments, the following resolution adopted by the imperial war cabinet, July 30, 1918:-' I. (1) The
Prime Ministers of the Dominions, as members of The Imperial War Cabinet, bave the right of direct
communication with the Prime Minister of the United Kingdom, and Wice versa. (2) Such communica-
tions should be confined to questions of Cabinet importance. The Prime Ministers themselves are the
judges of such questions. (3) Telegraphic communications between the Prime Ministers should, as
a rule, be conducted through the Colonial Office machinery, but this will not exclude the adoption of
more direct means of communication in exceptional circumstances. Il. In order to secure continuity
in the work of the Imperial War Cabinet and a permanent means of consultation during the war on
the more important questions of common interest, the Prime Minister of each Dominion bas the right
to nominate a Cabinet Minister elther as a resident or visitor in London to represent him at meetings
of the Imperial War Cabinet to be held regularly between the plenary sessions. It was decided that
arrangements should be made for the representation of India at those meetings.'

(Parliamentary Papers, Cmd. 325.)
z z
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Dominion to advise the Crown in all matters relating to its own affairs. Con-
sequently, it would not be in accordance with constitutional practice for advice
to be tendered to 1-lis Majesty by His Majesty's Government in Great Britain in
any matter appertaining to the affairs of a Dominion against the views of the
Government of that Dominion.

The appropriate procedure with regard to projected legislation in one of the
self-governing parts of the Empire which may affect the interests of other self-
governing parts is previous consultation between lis Majesty's Ministers in the
several parts concerned.

On the question raised with regard. to the legislative competence of members
of the British Commonwealth of Nations other than Great Britain, and in
particular to the desirability of those members being enabled to legislate with
extra-territorial effect, we think that it should similarly be placed on record
tliat the constittitional practice is that legislation by the Parliament at West-
ininster applying to a Dominion would only be passed with the consent of the
Dominion concerned.

As already indicated, however, we are of opinion that tiere are points arising
out of tiese considerations, and in the application of these general principles,
which will require detailed examination, and we accordingly recommend that
steps should bo taken by Great Britain and the Dominions to set up a Committee
with terms of reference on the following lines:-

"To enquire into, report upon, and make recommenda Lions concerning-
"(i) Existing statutory provisions requiring reservation of Dominion

legislation for the assent of His Majesty or authorizing the dis-
allowance foi such legislation.

"(ii) (a) The present position as to the competence of Dominion Parlia-
ments to give their legislation extra-territorial operation.

(b) The practicability and most convenient. method of giving effect
to the principle that each Dominion Parliament should have power
to give extra-territorial operation to iLs legislation in all cases
where sucli operation is ancillary to provision for the peace, order,
and good governncrît of the Dominion.

"(iii) The principles embodied in or underlying the Colonial Laws Validity
Act, 1865,1 and the extent to which any provisions of that Act
ought to be repealed, amended, or modified in the light of the
existing relations between the various members of the British
Commonwealth of Nations as described in this Report." 2

(d) Merchant Shipping Legislation
Somewhat similar considerations to those set out above governed our attitude

towards a similar, though a special, question raised in relation to Merchant Ship-
ping Legislation. On this subject it was pointed out that, while uniformity of
administrative practice was desirable, and indeed essential, as regards the Mer-
chant Shipping Legislation of the various parts of the Empire, it was difficult
to reconcile the application, in their present form, of certain provisions of the
principal Statute relating to Merchant Shipping, viz., theI Merclant Shipping
Act of 1894, more particularly clauses 735 and 736, with the constitutional status
of the several members of the British Commonwealth of Nations.

In this case also we felt that, altlhough, in the evolution of the British Empire,
certain inequalities had been allowed to remain as regards various questions of
maritime affairs, it was essential in dealing with these inequalities to consider the
practical aspects of the matter. The difficulties in the way of introducing any
immediate alterations in the Merchant Shipping Code (which dealt, amongst
other matters, with the registration of British ships all over the world) were fully
appreciated and it was felt to be necessary, in any review of the position, to take
into account such matters of general concern as the qualifications for registry as
a British ship, the status of British ships in war, the work done by -lis Majesty's
Consuls in the interest of British shipping and seamen, and the question of Naval
Courts at foreign ports to deal with crimes and offences on British ships abroad.

We came finally to the conclusion that, following a precedent which had been
found useful on previous occasions, the general question of Merchant Shipping
Legislation had best be renitted to a special Sub-Conference,8 which could meet

1 No. CLXX. 1 See No. C0V. 8 See pp. 724-33.
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most appropriately at the same time as the Expert Committee, to which reference
is made above. We thought that this special Sub-Conference should be invited
to advise on the following general lines:-

"To consider and report on the principles which should govern, in the
general interest, the practice and legislation relating to merchant shipping
in the various parts of the Empire, having regard to the change in con-
stitutional status and general relations which has occurred since existing
laws were enacted."

'Ne took note that the representatives of India particularly desired that India,
in view of the importance of her shipping interests, should be given an oppor-
tunity of being represented at the proposed Sub-Conference. We felt that the
full representation of India on an equal footing witi Great Britain and the
Dominions would not only be welcomed, but could very properly be given, due
regard being had to the special constitutional position of India as explained in
Section III of this Report.

(e) Appeals to the Judicial Coimillee of the Privy Council
Another matter which we discussed, ini which a general constitutional principle

was raised, concerned the conditions governing appeals from judgîments in the
Dominions to the Judicial Comnittee of the Privy Council. Froin these dis-
cussions it became clear that it vas no part of the policy of 1- is Majesty's Govern-
ment in Great Britain that questions affecting judicial appeals should be deter-
mined otherwise than in accordance witli the wisles of the part of the Empire
primarily affected. It was, however, generally recognized that, where changes
in the existing system were proposed which, while primnarily affecting one part,
raised issues in which other parts were also concerned, such changes ouglt only
to be carried out after consultation and discussion.

So far as the work of the Committee vas concerned, this general understanding
expressed all that was required. The question of sone immediate chanoge in the
present conditions governing appeals from the Irish Free State was not pressed
in relation to the present Conference, though it was made clear that the right was
reserved to bring up the matter again at the next Imperial Conference for dis-
cussion in relation to the facts of this particular case.

V.-Relations with Foreign Countries

Froni questions specially concerning the relations of the various parts of the
British Empire with one another, we naturally turned to those alfecting their
relations with foreign countries. in the latter sphere, a beginniig lad been
made towards making clear those relations by the Resolution of the Inperial
Conference of 1923 on the subject of the negotiation, signature, and ratification
of treaties.' But it seemned desirable to examine the working of that Resolution
during the past three years and also to consider whether the principles laid down
vith regard to Treaties could not be applied with advantage in a wider sphere.

(a) Procedure in Relation Io Trealies

We appointed a special Sub-Comnittee under the Chairmanship of the
Minister of Justice of Canada (The Honourable E. Lapointe, K.C.) to consider
the question of treaty procedure.

The Sub-Committee, on whose report the following paragraphs are based,
found that the Resolution of the Conference of 1923 embodied on most points
useful rules for the guidance of the Governments. As they becanie more tho-
roughly understood and establisied, they would prove effective in practice.

Some phases of treaty procedure were examined however in greater detail
in the light of experience in order to consider to what extent the Resolution of
1923 might with advantage be supplemented.

Negolialion.
It was agreed in 1923 that any of the Governments of the Empire contem-

plating the negotiation of a treaty should give due consideration to its possible
effect upon other Governments and should take steps to inform Governments
likely to be interested of its intention.

This rule should be understood as applying to any negotiations which any

See No. CCI.
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Government intends to conduct, so as to leave it to the other Governments to
say whether they are likely to be interested.

WIen a Government l:as received information of the intention of any other
Governnent to conduct negotiations, it is incumbent upon it to indicate its
attitide with reasonable promptitude. So long as the initiating Government
receives no adverse connents and so long as its policy involves no active obliga-
tions on the part. of the other (Governiments, it may proceed on the assumption
that its pol!cy is generally acceptable. IL must, however, before taking any steps
which inglt involve the other Governments in any active obligations, obtain
Sieir delinite assent.

Where by the nîat.ure of the t.reaty it is desirable that it should bc ratified on
belialf of aill the Governients of tie Enpire, the initiating Governient nay
assume that a Government, whicli lis lad ful opportunity of indic:ating its
attitude and las iade no adverse comiients will concur in the ratification of
fhe treaty. Iii the case of a Goverînent Uhat prefers not to concur in the ratifica-
tion of a treaty unless it lias been signed by a plenipotentiary authorized to act
on its lielialf, itl will advise the appointment of a plenipotentiary so to act.

Fori of Trealy.
Some treaties begin with a list of the contracting countries tnd not with a

list. of fleads of States. In the case of treaties negotiated under the auspices
of the League of Nations, adlierence to the wording of the Annex to the Covenant
for the pirpose of describing the contracting party lias led to the use in the
preaible of the term " British Emîipire " wit h an enuineration of the Dominions
and India if parties to the Convention but withouit any mention of Great Britain
and Northern Ireland and the Colonies and Protectorates. These are only
included by virtue of their being covered by the terni " British Empire." This
practice, while suggesting thaL the Dominions and India are not on a footing
of equality witl Great lritain as participants in the treaties in question, tends to
obscurity and misundersta nding and is generally unsatisfactory.

As a ieans of overcoming tiis dilliculty it is recomniendedf that ail treaties
(other fthan agreements )etween Governnents) whether negotiated under the
auspices of the League or not should be made in the namie of Hleads of States,
and, if tLhe treaty is signed on behalf of any or ail of tie Governments of the
Emtpire, th treaty sliotld be made in the namiie of the King as the syibol of
fHe special relationship between the different parts of the Empire. The British
inits on belialf of whicli the treaty is signed should be grouped together in the
following order: Great B3ritain and Northern ireland and ail parts of the British
Empire wlicl are not separate members of the Lcaguie, Canada, Australia, New
Zealand, South Africa, Irish Free State, India. A specimeen forin of treaty as
reconmended is attached as an appendix to the Committee's report.

In Lhe case of a treaty applying to only one part of the Empire it siould be
stat.ed to be made by the King on behalf of that part.

The niaking of the treaty in the name of the King as the synbol of the special
relationslip between the different parts of the Empire will render superiluous
the inclusion of any provision that its terms must not bc regarded as regulating
inter se the riglts and obligations of the various territories on behalf of which
is has been signed in the name of the King. In this connection it must bc borne
in mind that, the question was discussed at the Arms Trallc Conference in 1925,
and thait the Legal Cornmittee of that Conference laid it down that the principle
to which the foregoing sentence gives expression underlies aIl international
conventions.

In the case of ome international agreements the Governments of different,
parts of the Empire may be willing to apply between themselves sonie of the
provisions as au administrative neasure. i this case they should state the
extent to whiclh and the ternis on which such provisions are to apply. Wlere
international agreements are to bc applied between different parts of the Empire,
the form of a Treaty between Hieads of States should be avoided.

FulIl Powers.

The plenipotentiaries for the various British units should have full powers,
Issued in each case by t.he King on the advice of the Governmerit concerned,
indicating and corresponding to the part of the Enipire for which tlicy are to
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sign. IL will frequently be found convenient, particularly where there are sone
parts of Lte Empire on whici it is riot contemplated Uit active obligations will
he imposed, but wiere the position of lte Brit.ish subjecLs belonging to Ltese
parts will be affected, for such Governmeit to advise Lte issue of full p)owers
on tieir beialf L. Lte plenipoLentiary appointed to act on behalf of the Govern-
ment or Governnents nainly concerined. it other cases provision mnight be
made for accession by otLher parts of the Empire at a hiter daie.

Siynalure.
li the cases where hlie nitames of countries are appended l. te signatures in

a t.reaty, tit! dilTerent, parts of lte Empire siouild be designated in the samse
in mier as is proposed in regard Lo Lite list of pleni potent iaries in the preamble
to the treat-y. Thle signt atures of tie plenipiotentiaries of Lie various parts of the
Empire siouild be grouped together in the same order as is propoied ab)eove.

The sigia.ture (f a treaty on behialf of a part, of tihe Empire shotuld cover
territories for whici a iandate has been given to tMat pari t mthe Empire, umess
the contrary is siatedi at the time of the signature.

Cominy into Force of Mulilaterai Trealies.
li general, treaties contain a ratification clause and a pmrovision tlhat thlie

t reaty wili coime into force oit Lie deposit of a certain iurber of raitfications.
'Hie question has sormetimes arisen in connectionm withlà treaties negotiated uinder
tlie auspices of the League whether, for the purpose of msîaking up the nuiiber
of ratilications necessary to bring tlie treaty int.o force, ratilleations on behaif
of dilTerent parts of the Eipire which are separate Mebnl)ers of the League
shoild he counted as separate ratifications. li order to avoid any difficuit.y in
future, il is reconmxîended Hait wien it is Lhouglt necessary that a treaty shout
contain a clause of this character, iL shiouild take the forn of a provision that
the treaty should come into force when il has been ratified on hehalf of so mtiany
separaLe Meibers of te League.

We think that soine coinvenient. opportunity shoui be tlkei of explaining to
the other Members of the League ithe changes which il. is desired Lo nmnke ii Uhe
fori of treaties and the reasonis for which they are desired. We would also
recommend that tie variois Governimients of the Empîiîire shoiid iniake il ain
instruction to their representatives at international Conferences to he lid in
future that they shoild tise their best endeavours to secure hat efTect, is given
Lo the recoimlendations contained in Lie foregoing paragrapis.

(b.) Represental iotn ai InIernational Conferences
We also studied, in the liglt of the lïesolut!io of the Imiperial Confereice

of 1923 to which reference hias already been made, the qtpestion of the representa-
t ion of the diiTerent parts of the Empire at International Conferences. The con-
clusions which we reached may b)e siuimnarized as follow:-

1. No difficulty arises as regards representation at conferences convenied by,
or tinder the auspices of, the League of Nations, In the case of sucit conferences
ail neimbers of the L.eague are invited, and if Lhey attend are represented sepa-
rately hy sepiarate delegations. Cu-operation is ensured by the applica tion of
paragrapi 1. 1. (c) of the Treaty lIesolution of 1923.

2. As regards internationail conferences summinnoned by foreign Goverfnients,
no rule of universail application can be laid down, since the nature of the repre-
sentation nust, in part, depend ont the fort of invitation issued hy the convening
Go~vernmnt .

(a) In conferences of a technical character, it is usumi and always desirable
that the ditTerent parts of the Empire should (if Liey wish to )artici-
pate) be represented separately by separate delegations, and where
necessary efforts siouild be made tu secure invitations which will
render such representation possible.

(b) Conferences of a political character called by a foreign Government mnust
be considered on the special circuinistances of each individual case.

It is for eachi part of the Empire Lo decide whether Its particuilar interests
are so inivolved, esi)eially having regard to Lthe active obligations likely Lo be
imposed by any resulting treaty, that it desires to be reprosented at the con-
ference, or whether it is content to leave lte negotiation inà the iands of the
part or parts of the Empire more diréetly concerned and to accept the result.
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If a Governnent desires pIarticipate in the conclusion of a treaty, the method

by which representation will be secured is a matter to be arranged with the other
Governments of the Empire in t.he liglit of the invitation which lias been received.

Viere more [han one part of the Empire desires to be represented, threc
mnethsodls of representation are possible:-

(1) By means of a comnion plenipotentiary or plenipotentiaries, lie issue
of full powers to wliom shgould be on the advice of all parts of the
Empire participating.

(ii) Bly a single British Empire delegation composed of separate repre-
sentatives of sucl parts of the Empire as are participating in the
conference. This was the forma of representation employed at the
Washington Disarnament Conference of 1921.

(iii) By separate delegations representing each part of the Empire partici-
pating in the conference. If, as a result of consultation, this third
Ilethod is desired, an effort mnust be imade to ensure that the form
of invitation from the convening Government will make this method
of representation possible.

Certain non-Lechnical treaties should, from their nature, bc concluded in a
form whichfi will render t.hem binding upon aill paris of .he Empire, and for this
p'upIose should be ratilied with the concurrence of all the Governments. It is for
eaclh Governmeit t.o decide to wiat extent iLs concurrence in the ratification
will be faciliLated by its participation in tie conclusion of the treaty, as, for
instance, by tlie appoint.ment of a comimion pslenipotentiary. Any question as to
whietler the nature of the treat.y is sucli 1hiat. its ratification should be concurred
ins hy all parts of tie Empire is a inatter for discussion and agreement between
the Governmients.

(c) General Conducl of Foreiqn Policy
Ve went, on to examine the possibility of applying the principles underlying

fihe Treaty Resolutioni of tie 1923 Conference to mnatters arising in the conduct
of foreigns affairs generally. It was frankly recognized that in this spliere, as in
the sphere of defence, the major ishare of responsibility rests now, and nust
for some tinte continue to rest, with His Majesty's Government. in Great Britain.
Nevethseless, practially aill tle Doinirions are engatged to soie extent, and sone
to a considerable extent, in the condict of foreign relations, particularly those
witl foreign coutntries oit tieir borders. A part icular inst ance of this is the grow-
ing work in connsection witl the relations between Canada and the United States
of Amiserica whîich lias led to tihe necessity for the appointieit of a Minister
Plenipoteuntiary to represent [lie Canadian Government in Washington. We fel.
[lhit, tise governing consideration underiyinsg all discussions of this probleni misst
be [ihat neither Great Britain nor the Dominions could be commsitted to the
acceptanîce of active obligations except witlh the definite assent of their own
Governmsrents. In [lhe lighit, of titis governîing consideration, thec Commssittee agreed
that. lie general principle expressed in relation to Treaty nîegotiations in Section
V (a) of this Report, which is indeed already to a large extent in force, might
usefully be adopted as a guide by the Governments concerned in future in all
iegotiltions affecting foreign relations falling within their respective spheres.

(1) Issue of Ixeqswluirs o Foreign Consuzl.s ins lhe DOIminsions
A question was raised with regard to tie practice regarding the issue of

xeqatu[rS to Consuls in the Doninoions. The general practice hitherto, in
t'ihe case of ail apointments of Consuls dle Carrière in any part of tie British
Empire, lias been tait the foreign Goveriment coneerned notifies I lis Majesty's
Goveriment in Geat Bfritain, tLhrough the diplomatic channel, of Lie proposed
appîointnient and thllai, pîrovided tlat it is clear that the person concerned is,
in fac[, a Consul de Carrière, steps have Ibeen taken, without further formality,
for th issue of His Majesty's exequatur. Il the case of Consuls other than those
<le Carrière, it lias been customary for soine tinie past to consult the Dominion
Goverrinment concerned hefore the issue of the exequatur.

The Secretary of Sitte for Foreign Affairs informed us that lis Majesty's
Government. in Great Britain accepted the suggestion that in future any applica-
tion hy a foreign Gov'ernneit for thé issue of an exequatur to asy person wlhn
was to act as Consul in a Donminion slho.uld lbe referred to ihe Dominion Govern-
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nient concerned for consideration and that, if the Dominion Government agreed
to the issue of the cequatur, it would be sent to them for counter-signature by
a Dominion Minister. Instructions to this effect iad indeed already been given.

(e) Channel of Conimunicalion beliveen Dominion Governmenls and Foreign
Governnenls

We took note of a development of special interest which had occurred since
the Imperial Conference last met, viz., the appointment of a Minister Plenipoten-
tiary to represent the interests of the Irish Free State in Washington, which was
now about to be followed by the appointment of a diplomatie representative of
Canada. We feit tiat most fruitful results could be anticipated from the co-
operation of His Majesty's representatives in the United States of America,
already initiated, and now further to be developed. In cases other than t.hose
where Dominion Ministers were accredited to the Heads of Foreign States, it was
agreed to be very desirable that the existing diplomatie channels should continue
to be used, as between the Dominion Governments and foreign Governments, in
matters of general and political concern.

VI.-System of Communication and Consultation
Sessions of the Imperial Conference at which the Prime Ministers of Great

Britain and of the Dominions are all able to be present cannot, from the nature
of things, take place very frequently. The system of communication and con-
sultation between Conferences becomes therefore of special importance. We
reviewed the position now reaclied in this respect with special reference to the
desirability of arranging that closer personal touch should be established between
Great Britain and the Dominions, and the Dominions inlcr se. Such contact
alone cari convey an impression of the atmosphere in which oicial correspondence
is conducted. Development, in this respect, seems particularly necessary in
relation to muatters of major importance in foreign affairs where expedition is
often essential, and urgent decision necessary. A special aspect of the question
of consultation which we considered was that concerning the representation
of Great Britain in the Dominions. By reason of his constitutional position, as
explained in section IV (b) of this Report, the Governor-General is no longer
the representative of His Majesty's Government in Great Britain. There is no
one therefore in ie Dominion capitals in a position to represent with authority
the views of Hif; Majesty's Government in Great Britain.

We summed up our conclusions in the following lesolution which is submitted
for the consideration of the Conference:-

"The Governments represented at the Imperial Conference are impressed
with the desirability of developing a system of personal contact, both in
London and in the Dominion capitals, to supplement the prescrit systei
of intercommunication and the reciproctal supply of information on affairs
requiring joint consideration. The manner in which any new system is to
be vorked out is a matter for consideration and settlement between Hlis
Majesty's Governments in Great Britain and the Dominions, with due
regard to the circumstances of each particular part of the Empire, it being
understood that any new arrangements should be supplenentary to, and not
in replacement of, the system of direct communication from Governient to
Government and the special arrangements which have been in force since
1918 for communications between Prime Ministers."

APPENDIX

[See Section V (a)]
SPECIMEN FORM oF TREATV..

The President of the United States of America, [lis Majesty t.he King of the
Belgians, His Majesty the King [here inseri ils Majes!y's fuil fille], Ilis Majesty
the King of Bulgaria, &c., &c.

Desiring .................................................
lave resolved to conclude a treaty for that purpose and to that end have

appointed as their Plenipotentiaries:
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The President ........................................................

His Majesty the King [lille a above]:
for Great Britain and Northern lreland and all parts of the

British Empire which are not separate Memibers of the
League (of Nations),

AB.
for the Dominion of Canada,

CD).
for the Commonwealth of Australia,

EF.
for the Dominion of New Zealand,

Gil.
for the Union of Sout h A frica,

"J.
for the Irish Free State,

KL.
for India,

AIN.

who, having communicated their full powers, found in good and dite form, have
agreed as follows:

In faith whereof the above-naned Pîlenipotentiaries have signed the present
Treaty.

A i .................................
.................................
.................... .......... ...
.................................

i ...... ........................ ...
K L .................................
MI N ............. . . . . . . . . .

(or if the territory for which each Plenipotentiary sign s is to be specified:-
for Great Britain, &c............. 1I.
for Canada .................... C 1.
for Australia.....................
for New Zealand ............. l..
for South Africa...............1.1.
for the Irish Free State..........KL.
for India ...................... M A'.)

CCiI1

THE CANADIAN MINISTER'S LETTERS OF CREDENCE TO TUE
UNIT'rED STATES, 1926

George, by the Grace of God, of the United Kingdom of Great Britain and Ireland
and of the British Dominions beyond the Seas, King, Defender of the Faith,
Emperor of India, etc., to the President of the United States of Anerica, sendeth
greetings:
Our Good Friend:

We have judged it expedient to confer the rank of Envoy Extraordinary and
Minister Plenipotentiary upon oir trusty and well-beloved the Honourable
Charles Vincent Massey, member of our Privy Council of Canada, with the
especial object o! representing in the United Sittes of America the interests of
our Dominion of Canada.

We request that you will give entire credence to all that Mr. Mussey may
represcrt to you in our nane, especially when hie shall assure you of our esteem
and regard, and of our hearty wishes for the welfare and prosperity of the United
States of Amerien. And so we commend you to the Protection of the Almighty.

Given at our Court of St. James, December 7, 1926, in the seventeenth year
of our Reign, your good friend,

(Signed) GEonGE, rEx, iMPEnATOn.
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CCIV

THE LETTERS OF CREDENCE OF THE UNITED STATES
MINISTER TO CANADA, 1927

Calvin Coolidge, President of the United States of America. To His Majesty
George V, of the United Kingdon of Great Britain and Ireland, and of the British
i)ominions beyond the Seas, King, Defender of the Faith, Emperor of India, etc.
Great and Good Friend:

i have conferred tlie rank of Envoy Extraordinary and Minister Pleiipo-
tentiary upon Mr. William Phillips, a distinguished citizen of the United States,
with tlie especial object of representing in the Dominion of Canada the interests
of the United States of Anierica. lie is well inforned of the desire of this govern-
ment to cultivate to thie fullest extent the friendship which lias so long existed
beLween Your Majesty's Dominion of Canada and titis couintry.

1, therefore, request Your Majesty to receive him favourably and to commend
him to the officials of the Dominion of Canada in order that full credence may
bc given to what lie shall say on Lte part of the United States of Ainerica. i have
ciirged him to convey to you and to the Goverinment of the Dominion of Canada
the best wislhes of this Government for the prosperity of lte British Empire.

May God have Your Majesty in His Wise Keeping.
Your good friend,

CALVIN CooLADGE.
By the President,

Joseph C. Grcw,
Acting Secretary of State,

Washington, Marci 5, 1927.

CCV

[By permission of the Coniroller of II.M. Slationery Olfice.]

REPORT OF THE CONFERENCE ON TUE OPERATION 0F
DOMINION LEGISLATiON AND MERCIHIANT SH IPPING

LEGISI.ATION, 1929

PART I. ORIGIN A.ND PU>JRPOSE OF CONFERENCE
General.

6. Tle presert Conference owes its origin to a recommendation contained in
the Report of the Imperial Conferenîce of 1926.1 The Inter-limiperial Relations
Committec of Ltat Conference made a recommendation, which was approved by
tie full Conference, thiat a Commnittee should be set up to examine and report
ipon certain questions connected witlh the operation of Dominion legislation, and
that a Sub-Conference should be set up sinultaneously to deal with nerchîant
shipping legislation. This recommnendation was approved by the Governments
concerned, and the present Conference was est.ablisheti to carry out tliose tasks.

7. The Report of flie Imperial Conference of 1926, in addition to setting forfit
the problems which required further examination, contained first and foremost
a statement of tie principles regulating tlie relations of tie members of tle
British Commonwealth of Nations et the present day. IL is desirable to recaîl
these principles as they establisi the basis and start.ing-point of the work of tle
present Conference.

8. 'lie Report of lie Imperial Conference declared in relation to the United
Kingdon and the Dominions that

"They are autononous communities witlhin ithe British Enipire, equall in
status, in no way subordinate one to anot.her in any aspect of their domestie
or external affairs, thoughi united by a common allegianîce to the Crown, and
freely associated as members of tlie British Commonwealth of Nations."

Thie Report recognized, however, that existing administrative, legislative and
judicial forms were adinttedly not wlolly in accord witl tle position as described,
a condition of things following inevitably from tle fact Liat rnost of liese forms
dated back to a time well antecedent to tie present stage of constitutional
developmfent.

* No. CRII.
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9. With regard to the position of tie Goverrior General, it was placed on record

in the Report that it was an essential consequence of the equality of status
existing anong the nembers of the British Commonwealth of Nations tat, the
Goveriior General is the representative of the Crown, holding in all essential
respects the sane position in relation to Lhe administration of public affairs in
the Dominion as is' leld by lis Majesty the King in the United Kingdon, and
that he is not, the representative or agent of Ilis Majesty's Government in the
United Kingdoim or of any Department of [hat Government.

10. With regard to certain points connected with Dominion legislation-
disallowance, reservation, the extra-territorial operation of Dominion laws, anld
the Colonial Laws Validity Act 1-the Imperial Conference of 1926, while recog-
nizing tha, there would be grave danger in attenpting in the limited Mime at
their disposal any imnediate pronounceient in detail on issues of sucli con-
plexity, set, forth certain principles which were considerùed to underlie the whole
subject. As regards disallowance and reservation it was recognized that, apart
froi provisions embodied in Constitutions or in specifie statutes expressly
providing for reservation, it is the right of the Government of each Dominion
to advise the Crown in ail matters relating to iLs own affairs; and that con-
seqiently it would not be in accordance witli constitutional practice for advice
to he tendered .o lis Majesty by lis lajesty's Governmeit in the United
Kingdoi in any îmatter a.îpertainiîgu to the affairs of a Dominion against the
view of [lie Government of that Dominion. IL was nso suggested that the
appropriate procedure wit.l regard to projected legislation in one of the self-
governing parts of the Empire which maîy affect tUe interests of other self-
governing parts is previous consultation between His Majesty's Ministers in the
several parts concerned; and il, was stated that, with regard to the legislative
compet.ence of neinbers of lte British Commonwealth of Nations other than the
United Kingdoi, and in particular to the desirability of those members being
enabled to legislate with extra-territorial effect, t.he constitutional practice is
thiat legislation by the Parliament of the United Kingdon applying to a Dominion
woutld only be passed with the consent of tie Dominion concerned.

I1. It was, however, considered that Lthere were points arising out of these
considerations, tand in the application of these general principles, whichi required
detailed exiniîîation. In the first place, there remiins a considerable bèody of
law passed by the Parliament of the United Kingdom which still applies in
relation to hlie Dominions and ati present cannot, be repenled or modified by
Dominion Parliaments; secondly, under the existing systemI lis Niajesty's
Governmnent in the United Kingdon retains certain powers with reference to
Dominion legislation ; and, thirdly, while the Parlianent, of tle United Kingdon
can legislate with extra-territorial effect, there is doubt as to tie powers in this
respect of Dominion Parliament.s. The limperial Conference accordingly recom-
mended that. steps should be taken by the United Kingdon and the Dominions
to set up a Cominittee withî ternis of reference oit the following lines:-

"Tlo elquire into, report upon, and mnake recomminendations concerning-
(i) Existing statutory provisions reqiriing 'reservation of Dominion

leigislation for the assent of llis Majesty or authoizing the disallowance of
such legisla Lion.

"(ii) (a) 'Tie present position as to the competence of Dominion Parlia-
nienits to give their legislation extra-territorial operation.

"(b) ''lie pracier.biîity and inost convenient, metiod of giving effect to
the principle that. each Dominion Parliament should have power to give
extra-L.rritorial operation to its legislation in ail cases where such operation
is ancillary [o provision for the pence, order, and good government of the
Dominion.

"(iii) The principles enihodied in or underlying the Colonial Laws Validity
Act, 186), and the extent to whficlh any provisions of tlat Act ouglt to be
repealed, amended, or imodilied in Le liglt of existing relations between
the various imermbers of t.he British Commonwealth of Nations as described
in [his fleport" (i.e. the Report of the Imperial Conference).

Merchant Shipping.
12. The Imperial Conference of 1926 also considered the general question of

Mlercliant Shipping legislation. On this subject the Conference pointed out that,
1 Nu. CLXX.
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while uniformity of administrative practice was desirable and, indeed, essential
as regards the Merchant Shipping legislation of the various parts of the Empire,
it was difficult to reconcile the application, in their present form, of certain
provisions of thec principal statute relating to Merchant Shipping, viz. the
Merchant Shipping Act, 1894, with the present constitutional status of the several
members of the British Commonwealth of Nations. The Conference came linally
to the conclusion that Uie general question of Merchant Shipping legislation
sliotuli be remitted to a special Sub-Conference which it was thought might most
appropriately meet at, the same time as the Comnittee already mentioned.

13. On further examination of the problerns involved, it appeared more con-
venient that, the Cominittee and the special Sub-Conference should be organized
as a single Conference. After consultation between the respective Goverrnents
this view received general acceptance, and the terns of reference to the present
Conference accordingly include, in addition to those set out above, a reference-

" To consider and report on the principfles which should govern, in the general
interest, the practice and legislation relating to Merchant Shipping in the
various parts of the Empire, having regard to the change in constitutional status
and general relations which lias occurred since existing laws were enacted."

Position of India.
14. ''ie Imperial Conference of 1926 recommended that arrangements should

be made for the representation of litdia at the Sub-Conference on Merchant
Shipping questions; but did not suggest that India should be represented on the
proposed Committee. As a result, however, of preliminary examiiation of the
matters falling within the scope of the terms of reference to the proposed Con-
mittce, il appeared that, while the position of India was a special one, some of
the matters likely to cone up for detailed discussion nt the present Conference
iniglt be of interest to that country. It was consequenty agreed that arrange-
ments should he maie for the representation of India at the present Conference
for the discussion of the subject of Merchant Shipping and of such other particular
subjects arising at the Conference as miglt be of direct interest to India.

The questions before the Conference.
15. In approaching the inquiry into the subjects referred to them, the present

Conference have not considered it within the terms of their appointmuîent to
re-examine the principles upon which the relations of the niembers of the
Çonmorwealth arc now establisied. These principles of freedom, equality, and
co-operation have slowly emergedl from the experience of the self-governing
communities now constituting that nost remarkable and successful experiment
in co-operation between free democracies which lias ever been developed, the
British Commonwealth of Nations; they have been tested uînder the most trying
conditions and have stood that test; they have been given nuthoitative expres-
sion by the Governnents represented at the Imperial Conference of 192; and
have been accepted throughout the British Commonwealth. The present Con-
ference have therefore considered their task Lo be merely hat of endeavouring
to apply the principles, laid down as directing their labours, to the special cases
where law or practice is still inconsistent with those principles, and to report
their recommendations as a preliminary to further consideration by lis Majesty's
Governmnents in the Uråted Kingdom and in the Dominions.

16. The three heads of the terms of reference to the Conference, apart from the
question of Merchant Shipping which is dealt with separately, mnay be classilled
brielly as dealing with:-

(i) Disallowance and FReservation;
(il) The extra-territorial operation of Dominion legislation;
(iii) 'Tle Colonial Laws Validity Act, 1865.
17. IL seems conveneint to give some indication of the origin and nature of

the questions which arise in each case, and then to state the recommendatiors
of the Conference under each head.

PARr 11[. DISALLOWANCE AND REsERTATIoN

(1) Disallowance.
Presenl Position.

18. The power of disallowance means the riglt of the Crown, whict hs
hitherto been exercised (wlien occasion for its exercise lias arisen) on the advice of

1929] CONSTITUTIONAL, DOCUMENTS OF CANADA 7 15-



716 CONSTITUTIONAL DOCUNENTS OF CANADA [1867-
Ministers in te United Kingdomn, to annul an A, passed biy a Dominion or
Colonial Legislure.

19. The prerogntaive or statutry powers of ilis Majesty Ile King Lo disallow
laws itmade by tLie Parlianent of a D1oîîminion, were suci powers still subsist,
lave nlot been exercised for mtany years, and it is desirable thaî:t the position with
regard to disallow.ance should now be itade clear.

20. WhaLeve Lie Iistorical origin of the Iower of disamlowance mnay have been,
IL has 110w found a statutory expression iln most of te Domlinion Constitutions
a iti Icordingly Lite power of disallowance in referecet' to DLi ominion legîslaltion
exists al is regulated soleiy iy Lie stat.utory provisions of Ltose Constitutions.,

21. Section 58 of Lie New Zealand Constitution Act, 1852, and Section 50 of
tie British North America Act, 1867, empower thLe King in Council to disallow
any Act of Lite Parlianent of eithter Domiinion withiin a period of two years froi
tLie receipt of te Act fron tie Governlor ( General. li Section 59 of tle Cot-
suit ittion of L.ie Commonwealth of Australia (11900) aid Section Gcl of te Soutlh
A frica Act, 1909, the period prescribed is one year* after te asset of the Governor
Genieral las been iven. The Irish Free State Const itution conains 10 provision
for i sallowanct.

22. A disLinction must, of course, he irawn between the existence of these
provisions and their exercise. ln lie early stages of responsible governmt,
cases of distl lce occurreid lot infretquent'lV ierelv for the reason tia lthe

-gisla tion disallowed did nlot commend iLself o iLs ierits to the Governmtent
of te United Kingdom. This practice did unot., Iowever, long survive, for il was
realized that under the conditions of self-governrent tie power of disallowance
siould ofly 'he exercised where grave imp'eriil interests were concerned, and t.hat
suih intervention was improper wiitt reg to legislation of purely domestic
conîcern. In fact, tite power of disnllowance has not been exercised in relation
toCanadian legisiltion since 1873 or to New Zeuîland legislation since 1867; it
has never been exercised in relation to legislation passed by the l'arliamtents of
Lite Commonwealth of Aistralia or the Union of Suthit Africa.

Recommniendations.

23. The Conference agree Litait Lie present constitul tional pcosition is Litat the
power of disllowance can no longer he exercised ini relation to Domnîion legis-
lation. Acin iy, those Dominions who< possess tIte pIower to Itaûmtend their
Constitut.ions in t.his respect can. by following Lite prescibiewd preure, abolish
the legal power of disallowance if they so desire. li Lite case of Liiose Dominions
wio do not possess this power, it wouzld be in aecordance with constitutional
practice that, if so requîested by the Dominion concerned, Lite Goverunient of
Lite United Kintgdom sluuld ask llariianent to pass Lite necessary legisla tion.

Special Position in relation Io the Colonial Slock Aci, 1900.
24. The special position in relation to the Colonîiai Stock Act, 1900, may

conveniently be dealt, with in this place. This Act empowers Ilis Majesty's
Tireasury Li te United lKingdomî to muîalke regulations governing lte admission
fi Domtintiot stocks to t'te iisto trustee securities in Lite United Kingdom. One

of Lite conditions prescribed by the Treasury whicl at present govern Lite ad-
maissiol of sici stocks is a requirement that tie Dominion government, shall
place oit record : formal expression of its opinion tlat any Dominion legislationi
whici appiears to the Governmtent of tlie United Kingdom to alter any of tLhe
provisions affet.ing Lite stock to Lite injury of the stockiolder or L involve a
departure fromi Lite original contract in regard to the stock would properly be
disallowed. We desire to place on record our opinion Liat, not.withstanding wliat

as ben said in te preceding paragraph, where t Dominion Govertmtentt hs
eomaîplied wiLh this condition and there is any stock (of eitlher existing or future
issues of that Goverettei) which is a Ltruste security in consequence of sutcht
coiîmpliance, Lie right of disallowance in respect of suci legislation mltust rermain
and cani properly be exercised. In this respect alone is there any exception to
tle position as udeclared in the preceding parugrapt.

2->. The general question of Lite ternis on whiich loas ruised by oite part of
Lite British Commonwealth should be given the privilege of tdmnission o tLhe
Trustee List in aniothler part falls naturally for determination hy the Governnent

à This dus tnt ally to Newfundland, wlere the constitttion l ai on letter Jatnttit ni not on
st4atute. a Nu. CLXXIII.
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of the latter, and il, is for the otier Governnents to decide whether thcy will
avail themselves of the privilege on the ternis specified. It is right, however, to
point out that the condition regarding disallowance makes il. dillicult and in one
case impossible for certain Domninions to take advantage of the provisions of the
Colonial Stock Act, 1900.

() leservation.
Presenl Position.

26. Rleservation mneans the witlhholdingL of assent by a9 Governor Generasl or
Governor to a Bill duly passed by the competent Legislature in order tia. Htis
Miajesty's pleasure may be iaken thereon.

27. Statutory provisions dealing with reservation of Bills passed by Dominion
Parliamnents nay bc divided into (1) those which confer on the Governor General
a discretionary power of reservas tion aind (2) those whici specilically oblige the
Governor General to reserve Bills dealing with particular subjects.

28. The discretionary power of reservation is dealt with in Sections 56 and 59
of the New Zealanil Constitution Act, 1852, Sections 55 and 57 of the British
North America Act, 1867, Sections 58 and 60 of the Constitution of the Common-
wealth of Australia (1900), Sections 64 andi 66 of the South Africa Act, 1909,
and Article 41 of the Constitution of the Irish Free State.

29. Provisions requiring 3ills relating to parIticular subjects to be reserved Uy
the Governor General for tihe signification of His Majesty's pleasure exist in
the Australian, New Zeasland, and Soutli African Constitutions. By Section 65
of the New Zealand Constitution AcI. 1852, the General Assembly of New
Zealand is given power to alter the suins allocateif by the Schedule to tie Act
for the Governor's salary, the Judges. the establisinent of the generail govern-
ment and native purposes respectively, but any Bill altering the salary of the
Governor or the sum allocated to native purposes must he reserved. By Section
74 of the Constit-ution of the Cominonsweailti of Australiai (1900), iL is provided
thuat the Commonwealth Parliamenit niy make laws limiting the inatters in
whici special leave to appeal from the Iligi Court of Australí to ilis Majesty
in Council may bc asked, but. proposed Laws confaining any such limitation shall
be reserved by the Governor General for the signilleation of His Majesty's
pleasure. Tie Soutih Africa Act, 1909, contains three sections relating to the
reservation of Bills dealing with particular subjects. Section 106 contains
provisions simsilar to those in Section 74 of the Constitution of the Commonwealth
of Australia. Section 64 provides that all Bills repealing or anending that section
or any of the provisions of Chapter V of the Act under the heading " House of
Assenbly" and al Bills abolishing provincial couneils or abridging the powers
conferred on then uinder Section 85 shal! bc reserved. By paragraph 25 of tie
Sciedule to the Act, whici lays down the terns and conditions on which the
Governor in Council may undertake the governmnent of native territories if
transferred to the Union under Section 151, it is provided that ail Bills to amnend
or alter the provisions of this Sciedule shail bc reserved. There is no provision
requiring reservation in either the Canadian or Irish Fre State Constitutions.

30. Provisions relating to compuslsory reservation are also to bc found in the
Colonial Courts of Adnîiralty Act, 1890, and in the Merchant Shipping Act, 1894.
These provisions are deait witi in another section of this Report.

31. 'ie power of reservation hiad its origin in the instructions given by the
Crown t.o the Governor of a Colony as to tie exercise by him of the power to
assent to Bills pnssed by the colonial legislative body. It has been emsbodiei iii
one form or another in the Constitutions of ail the Dominions and nay be re-
garded in their case as a statutory and not i prerogative power. Its exercise lias
involved tie intervention o! tise Govrnre t tie United Kingdom at three
stages-in the instructions to the Governor concerning the classes of Bils to be
reserved., in the advice tendered to the Crown regarding the giving or withholding
assent to Bills actually reserved, and in the formns in use for signifying the Rloyal
pleasure upon a reserved Bill. leservation foundi a place naturally enough ini the
older colonial system under whici te Crown exercised supervision over the
wiole legislation and administration of a Colony through Ministers in the United
Kingdom. In tie earlier stages of self-government supervision over legislation
did not at once disappear, but i. was exercised in a constantly narrowing f(eld
with the development of the principles and practice of responsible governmient.
As regards the Dominions, it gradually came tu be realized that tie attainment,
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of the purposes of reservation nust be sought in other ways than through the
use of powers by the Government of the United Kingdom. The present con-
stitutionial position is set forth in the statement of principles governing the
relntions of the United Kingdom and the Dominions contained in the Report of
the 1miperial Conference of 1926; and we have to apply these principles to the
power of reservation and its exercise in the conditions now establisled.

Recommendalions.
Discretionary lifeservalion.

32. Aplying the principles laid down in the linperial Conference Report of
1926, il is estulished first that Ct.e power of discretionary reservation if exercised
at aill can only be exercised in accordance with the constitfutional practice in the
Dominion governing the exorcise of the powers of the Governor General; secondly,
that lis Nlajesty's Governient in the United Kingdoni will not advise His
Majesty the King to give the Governor General any instructions to reserve Bills
presented to hii for assent, and thirdly, as regards the signification of the King's
pleasure concerning a reserved Bill, that it would not be in accordance with con-
stitutionaîl practice for advice to be tendered to His Majesty by His IMajesty's
Goveriment in the United Kingdom against the views of the Government of
the Dominion concerned.

Compulsory leservaion-Principle governinu the significa!ion of the King's
pleasure.
33. In cuses where there is a special provision requirig the reservation of

Bills dealing with particular subjects, the position would in general fall within
the scope of the doctrine that, iL is the right of the Governnent of eaci Dominion
to advise tie Crown in all matters relating to its own affairs and that conse-
quently it wouldi not be in accordance with constitutional practice for advice to
be tendered to 1-lis Majesty by His Majesty's Government in the United Kingdomi
in any motter appertaining to the alTairs of a Doisdnion against the views of the
Governient of that Dominion.

34. The same principle applies to cases where alterations of a Constitution
are required tu be reserved.

Abolition of the Power of ieservalion (Discretionary or (omîpulsory).
35. As regards Cte continued existence of the power of reservation, certain

Dominions possess the power by anending their Constitutions to abolisi ie
discretionary power and to repeal any provisions requiring reservation of Bills
dealing witli particular subjects, and it is, therefore, open to those Dominions
to lake fhe prescribed stops to Chat end if they so desire.

36. As regards Dominions .liat need the co-operation of the Parliament of
the United Xingdom in order lo amend the provisions in their Constitutions
relating to reservation, we desire to place on record our opinion that it would be
in accordance with constitutional practice that if so requested by the Dominion
concerned the Gcvernment of the United Kingdom should ask Parliament to pass
the necessary legislation.

PA RT IV. THE EXTRA-TERRITOIAL OPERATION OF DOMINION LEGISLATION

The present position as !o the compelence of Dominion Parliaments Io give Iheir
legislation extra-lerritorial operation.
37. ln tie case of all Legisiatures territorial limitations upon the operation

of legislation arc familiar in practice. Tliey arise from the express ternis of
statutes or fron rules of construction applied by the Courts as to the presumed
intention of the Legislature, regard being had to the comity of nations and other
considerations. But in the case of the legislation of Dominion Parliaments there
is also an indeflnite range in which the limitations may exist not merely as rules
of interpretation but as constitutional limitations. So far as these constitutional
limitations exist there is a radical difference between the position of Acts of the
Parliament of the United Kingdoin in the United Kingdom itself and Acts of
a Dominion Parliament in the Dominion.

38. The subject is full of obscurity and there is conflict in legal opinion as
expressed in the Courts and in the writings of jurists both as to the existence of
the limitation itself and as to its extent. There are differences in Dominion
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Constitutions themselves which are reflected in legal opinion in those Dominions.
The doctrine of limitation is the subject of no certain test applicable to all cases,
and constitutional power over the same matter may depend on whether the sub-
ject is one of a civil remedy or of criminal jurisdiction. The practical incon-
venience of the doctrine is by no means to be measured by the number of cases
in which legislation has been held to be invalid or inoperative. It introduces a
general uncertainty which cân be illustrated by questions raised concerning
fisheries, taxation, shipping, air navigation, marriage, criminal law, deportation,
and the enforcement of laws against smuggling and unlawful immigration. The
state of the law has compelled legislatures to resort to indirect methods of
reaching conduct which, in virtue of the doctrine, might Iie beyond their direct
power but which they deem it essential to control as part of their self-govern-
ment.

39. It would not seem to be possible in the present state of the authorities
to come to definite conclusions regarding the competence of Dominion Parlia-
ments to give their legislation extra-territorial operation; and, in any case,
uncertainty as to the existence and extent of the doctrine renders it desirable
that legislation should be passed by the Parliament of the United Kingdom
making it clear that this constitutional limitation does not exist.

Recommendations.

40. We are agreed that the most suitable method of placing the matter beyond
possibility of doubt would be by means of a declaratory enactment in the terms
set out below passed, with the consent of all the Dominions, by the Parliainent
of the United Kingdom.

41. With regard to the extent of the power so to be declared, we are of opinion
that the recognition of the powers of a Dominion to legislate with extra-territorial
effect should not be limited either by reference to any particular class of persons
(e.g., the citizens of the Dominion) or by any reference to laws "ancillary to
provision for the peace, order and good government of the Dominion" (which
is the phrase appearing in the terms of reference to the Conference).

42. We regard the first limitation as undesirable in principle. With respect
to the second, we think that the introduction of a reference to legislation ancillary
to peace, order and good government is unnecessary, would add to the existing
confusion on the matter, and might diminish the scope of the powers the
existence of which it is desired to recognize.

43. After careful consideration of possible alternatives, we recommend that
the clause should be in the following form:-

" Il is hereby declared and enacted that the Parliament of a Dominion has full
power.to make laws having extra-territorial operation."
44. In connection with the exercise of extra-territorial legislative powers, we

consider that provision should be made for the customary extra-territorial im-
munities with regard to internal discipline enjoyed by the armed forces of one
Government when present in the territory of another Government with the
consent of the latter. Such an arrangement would be of mutual advantage and
common convenience to all parts of the Commonwealth, and we recommend
that provision should be made by each member of the Commonwealth to give
effect to such customary extra-territorial immunities within its territory as
regards other members of the Commonwealth.

PART V. COLONIAL LAWS VALDITY ACT

Present Position.

45. The circumstances in which the Colonial Laws Validity Act, 1865, came
to be enacted are so well known that only a brief reference to them is necessary
in this Report.

46. From an early stage in the history of Colonial development the theory
had been that there was a common law rule that legislation by a Colonial Legisla-
ture was void if repugnant to the law of England. This rule was apparently
based on the assumption that there were certain fundamental principles of
English law which no Colonial law could violate, but the scope of these principles
was by no means clearly deflned.

47. A series of decisions, however, given by the Supreme Court of South



Australia in the middle of the nineteenth century applied the rule so as to
invalidate several of the Acts of the Legislature of that Colony. It was soon
realized that, if this interpretation of the law were sound, responsible Govern-
ment, then recently established by the release of the Australian Colonies from
external political control, would to a great extent be rendered illusory by reason
of legal limitations on the legislative power which were then for the first time
seen to be far more extensive than had been supposed. The serious situation
which thus developed in South Australia led to an examination of the whole
question by the Law Officers of the Crown in England, whose opinion, while not
affirming the extensive application of the doctrine of repugnancy upheld by the
South Australian Court, found the test of repugnancy to be of so vague and
general a kind as to leave great uncertainty in its application. They accordingly
advised legislation to define the scope of the doctrine in new and precise terms.
The Colonial Laws Validity Act, 1865, was enacted as the result of their advice.

48. The Act expressly conferred upon Colonial Legislatures the power of
making laws even though repugnant to the English common law, but declared
that a Colonial law repugnant to the provisions of an Act of the Parliament of
the United Kingdom extending to the Colony either by express words or by
necessary intendment should be void to the extent of such repugnancy. The
Act also removed doubts which had arisen regarding the validity of laws assented
to by the Governor of a Colony in a manner inconsistent with the terms of his
Instructions.

49. The Act, at the time when it was passed, without doubt extended the
then existing powers of Colonial legislatures. This has always been recognized,
but it is no less true that definite restrictions of a far-reaching character upon
the effective exercise of those powers were maintained and given statutory effect.
In important fields of legislation actually covered by statutes extending to the
Dominions the restrictions upon legislative power have caused and continue to
cause practical inconvenience by preventing the enactment of legislation adapted
to their special needs. The restrictions in the past served a useful purpose in
securing uniformity of law and co-operation on various matters of importance:
but it follows from the Report of the Imperial Conference of 1926 that this method
of securing uniformity, based as it was upon the supremacy of the Parliament of
the United Kingdom, is no longer constitutionally appropriate in the case of the
Dominions, and the next step is to bring the legal -position into accord with the
constitutional. Moreover, the interpretation of the Act has given rise to diffi-
culties in practice,,especially in Australia, because it is not always possible to be
certain whether a particular Act does or does not extend by necessary intend-
ment to a Dominion, and, if it does, whether all or any of the provisions of a
particular Dominion law are or are not repugnant to it.

General Recomnendations.
50. We have therefore proceeded on the basis that effect can only be given to

the principles laid down in the Report of 1926 by repealing the Colonial Laws
Validity Act, 1865, in its application to laws made by the Parliament of a
Dominion, and the discussions aL the Conference were mainly concerned with the
manner in which this should be done. Our recommendation is that legislation
be enacted declaring in terms that the Act should no longer apply to the laws
passed by any Dominion.

51. We think it necessary, however, that there should also be a substantive
enactment declaring the powers of the Parliament of a Dominion, lest a simple
repeal of the Colonial Laws Validity Act might be held to have restored the old
common law doctrine.

52. It may be stated in this connection that, having regard to the nature of
the relations between the several members of the British Commonwealth and the
constitutional position of the Governor General of a Dominion, it has not been
considered necessary to make any express provision for the possibility, con-
templated in Section 4 of the Colonial Laws Validity Act, of colonial laws assented
to by the Governor being held void because of any instructions with reference
to such laws or the subjects thereof contained in the Letters Patent or Instru-
ment authorizing the Governor to assent to laws for the peace, order, or good
government of the Colony.

53. We recommend that effect be given to the proposals in the foregoing para-
graphs, by means of clauses in the following form:
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(1) The Colonial Laws Validity Act, 1865, shall cease Jo apply Io any lato

made by the Parliament of a Dominion.
(2) No latv and no provision of any law hereafier made by the Parliament of

a Dominion shall be void or inoperative on the ground that il is repugnant Io the
law of England or Io the provisions of any existing or future Act of Parliament
or Jo any order, rule or regulation made thereunder, and the powers of the Parlia-
ment of a Dominion shall include the power Io repeal or amend any such
Act, order, ride or regulation in so far as the same is part of the law of the
Dominion.
54. With regard lastly to the problem which arises from the existence of a

legal power in the Parliament of the United Kingdom to legislate for the Domi-
nions, we consider that the appropriate method of reconciling the existence of
this power with the established constitutional position is to place on record
a statement embodying the conventional usage. Ve therefore recommend that
a statement in the following terms should be placed on record in the proceedings
of the next Imperial Conference-

" Il ivould be in accord wilh the eslablished constitutional position of all members
of the Commonwealth in relation Jo one another that no law hereafter made by the
Parliament of the United Kingdom shall extend to any Dominion otherwvise than
ai the request and with the consent of that Dominion."

We further recommend that this constitutional convention itself should appear
as a formal recital or preamble in the proposed Act of the Parliament of the
United Kingdom.

55. Practical considerations affecting both the drafting of Bills and the inter-
pretation of Statutes make it desirable that this principle should also be ex-
pressed in the enacting part of the Act, and we accordingly recommend that
the proposed Act should contain a declaration and enactment in the following
terms:-

"Be il therefore declared and enacted thai no Act of Parliament hereafter
made shall extend or be deemed to extend to a Dominion unless il is expressly
declared therein that that Dominion has requested and consented to the enactment
thereof."
56. The association of constitutional conventions with law has long been

familiar in the history of the British Commonwealth; it has been characteristic
of political development both in the domestic government of these communities
and in their relations with each other; it has permeated both executive and
legislative power. It has provided a means of harmonizing relations where a
purely legal solution of practical problems was impossible, would have impaired
free development, or would have failed to catch the spirit which gives life to
institutions. Such conventions take their place among the constitutional princi-
ples and doctrines which are in practice regarded as binding and sacred whatever
the powers of Parliaments may in theory be.

57. If the above recommendations are adopted, the acquisition by the Parlia-
ments of the Dominions of full legislative powers will follow as a necessary con-
sequence. We then proceeded to consider whether in these circumstances special
provision ought to be made with regard to certain subjects. These seemed to us
to fall into two categories, namely, those in which uniform or reciprocal action
may be necessary or desirable for the purpose of facilitating free co-operation
among the members of the British Commonwealth in matters of common concern,
and those in which peculiar and in some cases temporary conditions in some of
the Dominions call for special treatment.

58. By the removal of all such restrictions upon the legislative powers of the
Parliaments of the Dominions and the consequent effective recognition of the
equality of these Parliaments with the Parliament of the United Kingdom, the
law will be brought into harmony with the root principle of equality governing
the free association of the members of the British Commonwealth of Nations.

59. As, however, these freely associated members are united by a common
allegiance to the Crown, it is clear that the laws relating to the succession to the
Throne and the Royal Style and Titles are matters of equal concern to all.

60. We think that appropriate recognition would be given to this position by
means of a convention similar to that which has in recent years controlled the
theoretically unfettered powers of the Parliament of the United Kingdom to
legislate upon these matters. Such a constitutional convention would be in
accord with and would not derogate from and is not intended in any way to
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derogate from the principles stated by the Imperial Conference of 1926 as under-
lying the position and mutual relations of the members of the British Common-
wealth of Nations. We therefore recommend that this convention should be
formally put on record in the following terms:-

" Inasmuch as the Crown is the symbol of the free association of the members
of the British Commonwealth of Nations, and as lhey are uniled by a common
allegiance Io the Crown, il would be in accord with the established constitutional
position of all the members of the Commonwealth in relation Io one another that
any alteration in the law touching the Succession Io the Throne or the Royal Style
and Tilles shall hereafier require the assent as well of the Parliaments of all the
Dominions as of the Parliament of the United Kingdom."
61. We recommend that the statement of principles set out in the three pre-

ceding paragraphs be placed on record in the proceedings of the next Imperial
Conference, and that the constitutional convention itself in the form which we
have suggested should appear as a formal recital 'or preamble in the proposed
Act to be passed by the Parliament of the United Kingdom.

62. The second subject which we considered concerns the effect of the ac-
quisition of full legislative powers by the Parliaments of the Dominions possessing
federal Constitutions.

63. Canada alone among the Dominions bas at present no power to amend its
Constitution Act without legislation by the Parliament of the United Kingdom.
The fact that no specific provision was made for effecting desired amendments
wholly by Canadian agencies is easily understood, apart from the special con-
ditions existing in Canada at that time, when it is recalled that the British North
America Act, 1867, was the first Dominion federation measure and was passed
over sixty years ago, at an early stage of development. It was pointed out that
the question of alternative methods of amendment was a matter for future con-
sideration by the appropriate Canadian authorities and that it was desirable
therefore to make it clear that the proposed Act of the Parliament of the United
Kingdom would effect no change in this respect. It was also pointed out that
for a similar reason an express declaration was desirable that nothing in the Act
should authorize the Parliament of Canada to make laws on any matter at present
within the authority of the Provinces, not being a matter within the authority
of the Dominion.

64. The Commonwealth of Australia was established under, and its Con-
stitution is contained in an Act of Parliament of the United Kingdom, the
Commonwealth of Australia Constitution Act, 1900. The authority of the
Constitution, with its distribution of powers between the Commonwealth and
States, originated in the first instance from the supremacy of Imperial legisla-
tion; and it was pointed out that the continued authority of the Constitution is
essential to the maintenance of the federal system. The Constitution of the
Commonwealth, though paramount law for the Parliament of the Commonwealth,
is subject to alteration by the joint action of Parliament and the Electorate. To
that extent the Commonwealth need not have recourse to any authority external
to itself for alterations of its instrument of government. But " the Constitution,"
though the main part, is not the whole of the Commonwealth of Australia Con__
stitution Act; and the eight sections of that which precede the section containing
" the Constitution " can be altered only by an Act of the Parliament of the United
Kingdom. It will be for the proper authorities in Australia in due course to con-
sider whether they desire this position to remain and, if not, how they propose to
provide for the matter.

65. The Constitution of New Zealand is to a very considerable extent alterable
by the Parliament of New Zealand; but the powers of alteration conferred by the
Constitution are subject to certain qualifications, and it is apparently a matter of
doubt whether these qualifications have been rémoved by Section 5 of the Colonial
Laws Validity Act. It appears to us that any recommendations in relation to the
Constitution of the Dominion of Canada and the Commonwealth of Australia
should also be applied to New Zealand; and it will then be for the appropriate
authorities in New Zealand to consider whether, and, if so, in what form, the full
power of alteration should be given.

66. We are accordingly of opinion that the inclusion is required in the proposed
Act of the Parliament of the United Kingdom of express provisions dealing with
the matters discussed in the three preceding paragraphs, and we have prepared
the following clauses:-
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(1) Nothing in this Act shall be deemed to confer any power Io repeal or aller
the Constitution Acts of the Dominion of Canada, the Commonwealth of Australia,
and the Dominion of New Zealand, otherwise than in accordance wilh the law and
constitutional usage and practice heretofore exisling.

(2) Nothing in this Act shall be deemed to authorize the Parliaments of the
Dominion of Canada and the Commonwealth of Australia Io make laws on any
matter at present within the authority of the Provinces of Canada or the States of
Australia, as the case may be, not being a malter within the authority of the
Parliainents or Governments of the Dominion of Canada and of the Common-
wealth of Australia respectively.
67. Similar considerations do not arise in connection with the Constitutions of

the Union of South Africa and the Irish Free State. The Constitutions of both
countries are framed on the unitary principle. Both include complete legal
powers of constitutional amendment. In the case of the Union of South Africa
the exercise of these powers is conditioned only by the provisions of section 152
of the South Africa Act, 1909. In the case of the Irish Free State they are exer-
cised in accordance with the obligations undertaken by the Articles of Agreement
for a Treaty signed at London on the 6th day of December, 1921.

68. The Report of 1926 dealt only with the constitutional position of the
Governments and Parliaments of the Dominions. In recommending the setting
up of the present Conference it did not make any specific mention of the special
problems presented by federal Constitutions, and accordingly the present
Conference has not been called on to consider any matters relating to the
legislative powers of the Provincial Legislatures in Canada or the State Legis-
latures in Australia. The federal character of the Constitutions of Canada and
Australic. however, gives rise to questions which we have not found it possible
to leave out of account, inasmuch as they concern self-government in those
Dominions.

69. The Constitution of Australia presents a special problem in respect to
extra-territorial legislative power. The most urgently required field of extra-
territorial power is criminal law, which, in general, is within the State power in
Australia. In Australia the Parliaments of the States are not subject to any
specific territorial restrictions; they differ from the Commonwealth Parliament
only in this, that their laws have not the extended operation specifically given to
the laws of the Commonwealth Parliament by Section 5 of the Commonwealth
of Australia Constitution Act, and that the Commonwealth Parliament has power
over certain specific matters which look beyond the territory of the Common-
wealth. The question whether the power of enacting extra-territorial laws over
matters within its sphere, to be enjoyed by the Commonwealth Parliament in
common with the Parliaments of other Dominions, should be granted also to
State Parliaments is a matter primarily for consideration by the proper authori-
ties in Australia.

70. The Australian Constitution also presents special problems in relation to
disallowance and reservation. In Australia there is direct contact between the
States and His Majesty's Government in the United Kingdom in respect, of
disallowance and reservation of State legislation. This position will not be
affected by the report of the present Conference.

71. The question of the effect of repugnance of Provincial or State legislation
to Acts of the Parliament of the United Kingdom presents the same problems in
Canada and in Australia. The recommendations which we have made with regard
to the Colonial Laws Validity Act do not deal with the problems of Provincial
or State legislation. In the absence of special provision, Provincial and State
legislation will continue to be subject to the Colonial Laws Validity Act and to
the legislative supremacy of the Parliament of the United Kingdom, and it will
be a matter for the proper authorities in Canada and in Australia to consider
whether and to what extent it is desired that the principles to be embodied in
the new Act of the Parliament of the United Kingdom should be applied to
Provincial and State legislation in the future.

72. Ve pass now to the subject of nationality, which is clearly a matter of
equal interest to all parts of the Commonwealth.

73. Nationality is a term with varying connotations. In one sense it is used
to indicate a common consciousness based upon race, language, traditions, or
other analogous ties and interests and is not necessarily limited to the geographie
bounds of any particular State. Nationality in this sense has long existed in the
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older parent communities of the Commonwealth. In another and more technical
sense it implies a definite connection with a definite State and Government. The
use of the term in the latter sense has in the case of the British Commonwealth
been attended by some ambiguity, due in.part to its use for the purpose of de-
noting also the concept of allegiance to the Sovereign. With the constitutional
development of the communities now forming the British Commonwealth of
Nations the terms "national," "nationhood," and "nationality," in connection
with cach member, have come into common use.

74. The status of the Dominions in international relations, the fact that the
1ing, on the advice of his several Governments, assumes obligations and acquires
rights by treaty on behailf of individual members of the Commonwealth. and the
position of the members of the Commonwealth in the League of Nations, and in
relation to the Permanent Court of International Justice, do not, merely involve
the recognition of these communities as distinct juristic entities, but also compel
recognition of a particular status of membership of those communities for legal
and political purposes. These exigencies have already become apparent; and
two of the Dominions have passed Acts defining their "nationals" both for
national and for international purposes.1

75. The members of the Commonwealth are united by a common allegiance to
the Crown. This allegiance is the basis of the common status possessed by all
subjects of His Majesty.

76. A common status directly recognized throughout the British Coinnon-
wealth in recent years bas been given a statutory basis througli the operation of
the British Nationality and Status of Aliens Act, 1914.

77. Under the new position, if any change is made in the requirements estab-
lished by the existing legislation, reciprocal action will be necessary to attain
this sane recognition the importance of which is manifest in view of the desira-
bility of facilitating freedom of intercourse and the mutual granting of privileges
among the different parts of the Commonwealth.

78. It is of course plain that no member of the Commonwealth either could or
would contemplate seeking to confer on any person a status to be operative
throughout the Commonwealth save in pursuance of legislation based upon
common agreement, and it is fully recognized liat this common status is in no
way inconsistent wiLh the recognition within and without the Commonwealth
of the distinct nationality possessed by the nationals of the individual states of
the British Commonwealth.

79. But the practical working out and application of the above principles will
not be an easy task nor is it one which we can attempt to enter upon in this
report. We recommend, however, that steps should be taken as soon as possible
by consultation among the various Governments to arrive at a settlement of the
problems involved on the basis of these principles.

80. There are a number of subjects in which uniformity has hitherto been
secured through the medium of Acts of the Parliament of the United Kingdom
of general application. Where uniformity is desirable on the ground of common
concern or practical convenience we think that this end should in the future
be sought by means of concurrent or reciprocal action based upon agreement.
We recommend that uniformity of the law of prize and co-ordination of prize
jurisdiction should agreeably with the above principle be maintained. With
regard to such subjects as fugitive offenders, foreign enlistment and extradition
in certain of its aspects, we recommend that before any alteration is made in
the existing law there should be prior consultation and, so far as possible, agree-
ment.

81. Our attention lias been drawn to the definition of the word "Colony" in
Section 18 of the Interpretation Act, 1889, and we suggest that the opportunity
should be taken of the proposed Act to be passed by the Parliament of the United
Kingdom to anend this definition. We have accordingly prepared the following
clause:-

in this Act and in every Act passed after the commencement of this Act the
expression "Dominion" means the Dominion of Canada, the Commonwealth of
Australia, the Dominion of New Zealand, the Union of South Africa, and the
Irish Free State or any of them, and the expression "Colony" shall, notwilh-
standing anything in the Interpretalion Act, 1889, not include a Dominion or any
Province or State forning part of a Dominion.

IlCf. Ne. CC.
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82. In making the recommendations contained in this part of our 1Report,

we have proceeded on the assumption that the necessary legislation and the con-
stitutional conventions to which we have referred will in due course receive the
approval of the Parliaments of the Dominions concerned.

PART VI. MERCHANT SHIPPING LEGISLATION AND COLOINIAL COURTS OF

ADMIRALTY ACT, 1890

(1) Merchant Shipping Legislalion.
Present Position.

83. The general position is that the Dominions are empowered by their Con-
stitutions to enact laws relating to merchant shipping subject to varying limita-
tions. For instance, in the constitutions of Canada and Australia' "Navigation
and Shipping" is expressly mentioned as one of the matters in respect of which
their Parliaments may legislate, but under legislation extending to the Domi-
nions, or to the territories which now constitute the Dominions, which was
enacted by the Parliament of the United Kingdom before 1911, and which is
still the controlling legislation in respect of merchant shipping, the legislatures
of the, Dominions are treated as subordinate legislatures. The reason for this
is not difficult to understand when it is explained that the Merchant Shipping
Act, 1854, which was made for the situation existing at that date, is substantially
the legislation w'hich continues to be applicable to the Dominions. The Merchant
Shipping Act, 1894, Wvhich with its amendments is now the governing Act, was
merely a re-enactment of the 1854 Act, with the insertion of amendments made
during the intervening years. In the year 1854 none of the Dominions as such
was in existence, and it is obvious that legislation cast in a form appropriate to
the constitutional status of the British possessions over half a century ago must
be inconsistent with the facts and constitutional relationships obtaining in the
British Commonwealth of Nations as that system exists to-day.

84. Since the year 1911 the practice has been establisied that enactments of
the Parliament of the United Kingdom in relation to merchant shipping and
navigation have not been made applicable to the Dominions. In general, all
shipping legislation passed by the Parliament of the United Kingdom since
that date has been so framed as not to extend to the Dominions.

85. In view of the continued growth of the Dominions, it was inevitable that
there should be doubts and difficulties as to the extent of the powers of the
Dominions with respect to merchant shipping legislation, and this occasioned
differences of opinion from time to time. The decisions of the courts, however,
indicate in some of the Dominions that, because of the operation in those Domi-
nions of the Colonial Laws Vaiidity Act, 1865, the legal position is that statutes
in respect of merchant shipping passed by the Parliainent of the United King-
dom, both before and after the date of the respective constitutions, override any
repugnant legislation passed by a Dominion Parliament. In the Commonwealth
of Australia the Act of the Parliament of the United Kingdom in relation to
shipping has been construed by the High Court of Australia as intending to deal
with the subject of merchant shipping as a single integer, subject only to specific
exceptions, so that repugnancy in legislation of the Parliament of the Common-
wealth of Australia to that central and commanding intention is repugnancy
to the Act of the Parliament of the United Kingdom.

86. An examination of the legislation passed by the Parliament of the United
Kingdom before the year 1911 in respect of merchant shipping shows that it
applies to a large extent to all the Dominions and to all British ships. The
principal Acts now in force are the Merchant Shipping Acts, 1894 to 1906.

87. Under these Acts, combined with the operation in the Dominions of the
Colonial Laws Validity Act, 1865, the present legal position of such Dominions
as Canada and Australia, as interpreted by their courts, may be summarized
generally as hereinafter mentioned. We refer particularly to Canada and Austra-
lia because the courts of these Dominions have been called upon more frequently
than those of other Dominions to pronounce upon the constitutional questions
involved.

1 In the case of Australia, this is qualified by the fact that 'navigation and shipping' is itself com-
prised within the matter of trade and commerce with other countries and among the States, sp that
intra-state shipping belongs not to the Commonwealth Parliament but to the States. The consequences
arising from this division of power within A.stralia itself lie outside the consideration of this Conference.
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(a) The Parliament of the Dominion, under the authority contained in Section
735 of the Merchant Shipping Act, 1894 (which is a re-enactment of Section 547
of the 1854 Act), may repeal any provisions of the 1894 Act or its amendments
(other than those of the third part thereof which relates to emigrant ships) re-
lating to ships registered therein. The Dominion Parliament is then in a position
to substitute its own laws.

(b) The Act providing for the repeal must be confirmed by His Majesty in
Council, and does not take effect until the approval bas been proclaimed in the
Dominion.

(c) As registration under Part 1 of the 1894 Act may be held to lbe a condition
whicli must be in existence before Section 735 can operate, it has apparently been
assumed that there is no power under Section 735 to repeal certain of the pro-
visions of Part i which provide the machinery for registration. Neither Canada
nor Australia lias included in its shipping legislation any provisions for registra-
tion, except that the Canadian Act provides for recording a mortgage on a ship
about to be built, or being built.

(d) Under Section 265 of the 1894 Act, if there is any conflict of laws on the
subject of the second part of the Act (which. relates to masters and seamen), the
case is apparently to be governed by the provisions of the 1894 Act, and not by
the laws of the Dominion.

(e) The authority of the Parliament of a Dominion to enact legislation having
extra-territorial operation in respect of shipping, except where specifically
authorized under legislation of the Parliament of the United Kingdom, lias been
questioned. An example of such authorization is found in Section 264 of the 1894
Act, which relates to masters and seamen, and authorizes the operation of extra-
territorial legislation by a Dominion, but only when sucli legislation applies or
adapts provisions which are similar to those of the 1894 Acts. Another example of
sucli authorization is found in the Commonwealth of Australia Constitution Act,
1900, which provides that: "The laws of the Commonwealth shall be in force on
all British ships, the Queen's ships of war excepted, whose first port of clearance
and whose port of destination are in the Commonwealth." This provision has
been lield not to confer any new subject matter of power but merely to define the
extent of operation of laws enacted within a subject matter granted. In effect, it
establishes that on the ships comprised within its terms Australian law operates
outside the three-mile limit as well as within that limit, but it is far from being a
provision extending to all Australian shipping. The Higli Court of Australia bas
held that it applies only to cases where the beginning and the end of the voyage
are both in the Commonwealth. While, therefore, the extra-territorial operation
of Commonwealth laws is not ousted merely because the ship's itinerary includes
some foreign port, provided that there is a single round voyage beginning and
ending in the Commonwealth, it does not include cases where the ship is making
separate foreign voyages out and home, and lier home port is in Australia.

(f) The Parliament of the Dominion has not authority to enact legislation
repugnant to the legislation of the Parliament of the United Kingdom in relation
to ships coming into the harbours or territorial waters of the Dominion, if such
ships are registered in other parts of the British Commonwealth of Nations, or
are foreign ships.

(g) The Parliament of the Dominion lias not authority to enact legislation
repugnant to the provisions of the third part of the 1894 Act in relation to emi-
grant ships registered in the Dominion.

(h) The Parliament of the Dominion, under Section 736 of the 1894 Act (which
is a re-enactment of Section 4 of the Merchant Shipping (Colonial) Act, 1869),
may enact legislation to regulate the coasting trade of suc Dominion. This
legislation, however, must contain a suspending clause providing that the Act
shall not come into operation until His Majesty's pleasure thereon has been
publicly signifled in the Dominion; the legislation must treat all British ships
(including ships of any other British possession) in exactly the same manner as
ships of such Dominion; and, where by treaty made before 1869 " Her Majesty
has agreed to grant to any ships of any foreign State any rights or privileges in
respect of the coasting trade of any British possession, those rights and privileges
shall be enjoyed by those ships for so long as her Majesty lias already agreed or
may hereafter agree to grant the same, anything in the Act or Ordinance to the
contrary notwithstanding."

88. Further, the legal situation appears to be confused because of the fact that,
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as already explained, legislation of the Parliament of the United Kingdom in
relation to shipping continued to be made applicable to the Dominions from 1854
until 1911, but after that date such legislation was expressed not to extend to the
Dominions; the restrictions, however, imposed by the Merchant Shipping Acts,
1894 to 1906, were not removed; and in view of the provisions of the Colonial
Laws Validity Act, 1865, legislation passed by a Dominion Parliament on the
subject of merchant shipping might be held to be void and inoperative on the
ground of repugnancy.

89. What, therefore, the Parliament of such a Dominion as Canada or Australia
is required to do since the year 1911 is, by means of its own legislation, to en-
deavour to work'into the existing shipping legislation of the Parliament of the
United Kingdom, applicable to such a Dominion, certain modifications and addi-
tions embodied in international conventions to which the Dominion may be a
party, or which may otherwise be desired. This it must do, avoiding repugnancy
to any legislation of the Parliament of the United Kingdom, and avoiding also
the field of legislation into which the Parliament of a Dominion cannot enter by
reason of restrictive provisions in the Merchant Shipping Act, 1894, and in such
Acts as the Colonial Courts of Admiralty Act, 1890. This in some cases may be.
impossible. For intance, the Brussels International Maritime Conference of 1926
agreed upon certain rules of law relating to maritime mortgages and liens, and
other rules relating to the limitations of the liability of owners of seagoing vessels.
If a Dominion Parliament desired to confer upon its courts jurisdiction and autho-
rity to enforce these rules of law, it might find it impossible to enact legislation
fully implementing the conference agreement in respect of foreign ships or ships
registered outside the Dominion, as these fields of jurisdiction appear to be par-
tially, if not wholly, reserved for the Parliament of the United Kingdom. In
respect of mortgages and liens there may even be difficulty for the same reason
in regard to ships registered in the Dominion ikself.

90. In the Report of the Imperial Conference of 1926, it was pointed out that
existing legislative forms are admittedly not wholly in accord with the con-
stitutional status of the United Kingdom and the Dominions as described in the
Report. It was also pointed out that this was inevitable, since most of these
forms date back to a time well antecedent to the present stage of constitutional
development. This is obviously the case in connection with merchant shipping
legislation, and the need for immediate remedy is quite apparent.

The New Position.

91. Our general conclusions on the Operation of Dominion Legislation, in-
clußing the recommendations regarding extra-territorial effect of Dominion
laws, the Colonial Laws Validity Act, 1865, reservation and disallowance, are
applicable to the constitutional position of legislation affecting merchant shipping.

92. When these conclusions are given effect to, and the restrictions imposed
on Dominion Parliaments by Sections 735 and 736 of the Merchant Shipping
Act, 1894, are removed by the Parliament of the United Kingdom, which we
recommend should be done, there will no longer be any doubt as to the full and
complete power of any Dominion Parliament to enact legislation in respect of
merchant shipping, nor will Dominion laws be liable to be held inoperative on
the ground of repugnancy to laws passed by the Parliament of the United King-
dom.

93. The new position will be that each Dominion will, amongst its other powers,
have full and complete legislative authority over all ships while within its terri-
torial waters or engaged in its coasting trade; and also over its own registered
ships both intra-territorially and extra-territorially. Such extra-territorial
legislation will, of course, operate subject to local laws while the ship is within
another jurisdiction.

94. The ground is thus cleared for co-operation amongst the members of the
British Commonwealth of Nations on an equal basis in those matters in which
practical considerations call for concerted action. This concerted action may take
the form of agreements, for a term of years, as to the uniformity of laws through-
out the British Commonwealth of Nations; as to the reciprocal aid in the enforce-
ment of laws in jurisdictions within the British Commonwealth outside the
territory of the enacting Parliament; and as to any limitations to be observed
in the exercise of legislative powers.
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Recommendalions.

95. As shipping is a world-wide interest, in which uniformity is from the
nature of the case desirable, there is a strong presumption in favour of concerted
action between the members of the British Commonwealth in shipping matters,
but this concerted action must from its nature result, from voluntary agreements
by the members of the Commonwealth; it should be confined to matters in which
concerted action is necessary or desirable in the common interest; it should be
sufliciently elastic to permit of alterations being made from time to time as ex-
perience is gained; and it rnust not prevent local matters being dealt with in
accordance with local conditions. The kind of agreement which we have in mind
in making our recommendations is one extending over a fixed period of years and
providing for revision from time to time.

96. It would be difficult, and is not necessary, at the present stage to frame
a complete list of the shipping questions on which uniformity is desirable, but
certain matters stand out clearly and we submit the following recommendations
with regard to them.

97. Common SiaIus.-(a) There should be agreed uniform minimum qualifica -
tions for ownership to govern the admission of ships to registry in all parts of the
British Commonwealth of Nations. The provisions of Section 1 of the Merchant
Shipping Act, 1894, would appear to form a suitable basis for that purpose.

(b) Ships complying with these agreed qualifications for ownership and register-
ed in any part of the British Commonwealth of Nations will possess a common
status for all purposes and will be entitled to the same recognition as is now
accorded to British ships.

98. Standards of Safely.-(a) It is desirable in the interests of all parts of the
Commonwealth that uniform standards shouid be observed in all matters relating
to the safety of the ship and those on board, so that the substantial uniformity
which at present prevails in these matters on all ships of the British Common-
wealth of Nations should be maintained and their reputation preserved.

(b) With regard to the means for securing this uniformity, it is to be obsérved
that the tendency is for matters relating to the safety of the ship and those on
board to be regulated by international agreements such as the International
Convention for the Safety of Life at Sea, 1929, which deals with the construction
of passenger ships, life-saving appliances on passenger ships, radiotelegraphy,
and certain matters relating to the safety of navigation including proposed
amendments to the International FRegulations for Preventing Collisions at Sea.
Where there is such international regulation the observance of uniform standards
is secured by the general adoption of the appropriate conventions.

(c) In those matters in which standards of safety have not yet been settled by
international agreements, there is at present, in fact, substantial unifornity
throughout the Commonwealth. Under the new position each part of the Com-
monwealth will be free to adopt its own standards for its own ships and for all
ships within its jurisdiction, but for practical reasons it is desirable that each
part should inform the others of any modifications of substance which it may
make or propose to make in those standards, together with the reasons for the
modification, in order that uniformity of standards may, so far as possible, be
maintained.

99. Extra-lerrilorial Operation of Legislation.-(a) Each part of the British
Commonwealth, in the exercise of the power to legislate with extra-territorial
effect with regard to ships, should accept the principle that legislation with extra-
territorial effect passed in one part of the Commonwealth should not be made to
apply to ships registered in another part without the consent of that latter part.

(b) This recommendation is not intended to limit the power of any part of the
British Commonwealth over its coasting trade.

100. Uniform Treatmen.-(a) At present all British ocean-going ships are
treated alike in all ports of the British Commonwealth and, as stated in the
Resolutions of the Imperial Economic Conference of 1923, it is the established
practice to make no discrimination between ocean-going ships of all countries
using ports in the Commonwealth. In view of the importance that is attached to
uniformity of treatment, it is recommended that the different parts of the Com-
monwealth should continue not to differentiate between their own ocean-going
ships and similar ships belonging to other parts of the Commonwealth. Such
uniformity of treatment is regarded as an asset of very considerable importance,
especially for the purpose of negotiations with foreign Governments who may seek
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to discriminate in favour of their own ships and against British Commonwealth
*slips.

(b) Under the new position, each part of the Commonwealth will have full
power to deal with its own coasting trade. We recommend that the Governments
of the several parts of the Commonwealth might agree, for a limited number of
years, to continue the present position, under which ships of any part of the
Commonwealth are free to engage in the coasting trade of any other part.

(c) These recommendations are not intended to affect the right of any part
of the Commonwealth to impose conditions of a general character on all ships
engaged in its coasting trade, or to impose customs tariff duties on ships built
in other parts of the Commonwealth or outside it, or to give such financial
assistance as it thinks fit to its own ships.

(d) These recommendations are also not intended to include any reference to
questions affecting fisheries or the fishing industry, which were not considered
to be within the scope of the Conference.

(e) It is recommended that no part of the British Commonwealth should give
more favourable treatment to foreign ships than to ships of other parts of the
Commonwealth.

(f) The precise manner of giving effect to these recommendations, if they are
approved, will, we assume, be determined by the Governments of the British
Commonwealth. So far as we are concerned, we suggest that an agreement might
be made between the several parts of the Commonwealth for a limited term of
years, containing a provision that the principles would not be departed from
after the expiration of the agreed term without previous notification to the other
members of the Commonwealth and consideration of their views.

101. Internal Discipline and Agreements with the Crew.-Each part of the
British Commonwealth in the exercise of its right to legislate for all ships within
its territorial jurisdiction should, for practical reasons, accept the principle
that, in matters relating to the internal discipline of the ship and in matters
governed by the agreément with the crew, the law of the country of registration
should follow the ship, but this principle should be subject to the following excep-
tions:-

(a) If a ship registered in one part of 'the British Commonwealth is engaged
wholly or mainly in the coasting trade of another part, the law of that latter
part should govern matters relating to the internal discipline of the ship and
matters relating to the agreement with the crew.

(b) In the case of a ship registered in one part of the Commonwealth, if an
agreement with the crew is opened in another part of the Commonwealth, the
law of that latter part as regards the agreement with the crew should apply.

102. Cerlificales of Conpelency and Service.-Subject to any special arrange-
ment as to the coasting trade, certificates granted by one part of the Common-
wealth should be recognized as valid throughout the Commonwealth for all ships
registered in that part. It is recommended that there should be such uniform
qualifications throughout the Commonwealth for certificates of competency as
will facilitate a mutual recognition of such certificates for all purposes.

103. Couris of Inquiry.-(a) Investigations with regard to casualties to ships
registered in any part of the Commonwealth will be held by that part of the
Commonwealth in which the ship is registered, no matter where the casualty
tokes place, if that part so desires. Each part of the Commonwealth will, if it so
desires, hold investigations into casualties to any ships no matter where registered
if the casualty occurs on or near the coasts of that part or while the ship is en-
gaged in the coasting trade of that part. With regard, however, to casualties to
ships registered in one part of the Commonwealth which take place elsewhere
than on or near the coasts of another part of the Commonwealth or while the
ship is engaged otherwise than in the coasting trade of that other part, it is
recommended that an agreement be made based upon the general principle
(fron which agreed exceptions may be necessary) that no inquiry should be
held by any part other than the part in which the ship is registered except
with the consent or at the request of that part. It is also recommended that an
agreement be made that the principles governing the constitution and procedure
of Courts of Formal Investigation should be uniform throughout the Common-
wealth and should provide such safeguards as are at present furnished by Part
VI of the Merchant Shipping Act, 1894. It is also recommended that a right of
appeal from a Court of Formal Investigation should exist and that such appeal
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should lie in the appropriate Court in that part of the Commonwealth in which
the investigation takes place.

(b) Every Court of Formal Investigation constituted under the authority of
one part of the Commonwealth should have power to cancel or suspend a certifi-
cate granted by any otier part of the Commonwealth. Such cancellation or
suspension will have effect only within the jurisdiction of that part of the Com-
monwealth under whose authority the Court was constituted, but will, if adopted
by the granting authority, have the effect of a cancellation or suspension by that
authority.

(c) With regard to Courts which deal with questions of misconduct and in-
competency other than would be ordinarily dealt with by Courts of Formal
Investigation, it is recommended that the procedure of these Courts and the
principles upon which such Courts should be constituted and on which certifi-
cates should be dealt with should be those recommended above with regard to
Courts of Formal Investigation.

104. Naval Cours.-Naval Courts are ad hoc Courts summoned under the
authority of the Merchant Shipping Act, 1894, by a Naval or Consular Officer in
a foreign port to deal with casuallies and other matters relating to a ship, her
owners, master or crew. The position of these courts does not, having regard to
their constitution, seem to be one in which any question of reciprocal agreement
arises. Under the new position each part of the Commonwealth will be able to
take steps if it so desires either to continue the facilities at present offered by
these Courts or to discontinue therm with regard to iLs own registered ships and
substitute other facilities.

105. Distressed Seaen.-It is recommended that reciprocal arrangements be
made between all parts of the Commonwealth to provide for and facilitate in
proper cases the return to each part of the Commonwealth of distressed seamen
of that part and also, so far as is practicable, to enable the authorities of each
part to recover the reasonable cost of repatriation from the owner of the vessel
in which the seamen served.

106. Mulual Enforcemenl of Law.-(a) WVe have examined very carefully the
question as to how far, if at ail, it would be practically possible to make provi-
sion for the enforcement in one part of the Commonwealth of the law of another
part with regard to offences occurring on ships registered in that other part of
the Commonwealth. At first sight it would appear that some such provision
could be made to work satisfactorily, but upon consideration it seems clear that
the practical and other difficulties in the way of such mutual enforcement of
laws are so great as to make it impossible to recommend any general arrangement
of this kind. The position which obtains at present is only possible because the
system of law which is applied is a unitary system and when that system comes
to an end a solution of the difficulties which arise will have to be sought in other
directions.

(b) Thus with regard to ordinary crimes committed on ships it is thought
that the remedy will be to provide some workable scheme based upon reciprocal
agreement and legislation enacted by each part of the Commonwealth, whereby
the system which operates at present under the Fugitive Offenders Act 1881 may
be continued.

(c) Again, with regard to offences against merchant shipping legislation it is
suggested that the difficulties will to a great extent disappear if uniformity is
agreed upon by all parts of the Commonwealth in matters relating to safety of
the ships and persons on board. If there is such uniformity, the result will, in
most cases, be that if an offence is committed with regard to a ship when she leaves
one part of the Commonwealth it will be found on her arrival in another part of
the Commonwealth that she has therein contravened the local law, with the
result that proceedings in respect of that offence may be taken there.

(d) With regard to offences against discipline committed on the high seas, it
will probably be found that the law of that part in which the vessel is registered
makes provision for disciplinary action by the master of the ship. If, however,
the offence is such as to necessitate legal proceedings those proceedings will be
available when the offender returns to that part of the Commonwealth in which
the ship is registered.

107. Forfeilure.-(a) Proceedings for forfeiture for contravening the common
qualifications for ownership will be taken in the Courts in that part of the Com-
monwealth in which the ship is registered. Proceedings of this kind, however,
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may be taken with regard to ships registered in one part of the Commonwealth
in the Courts of another part if the authorities of the part where the ship is
registered so request. The forfeiture will be for the benefit of the Exchequer of
the part in which the ship is registered.

(b) With regard to an unregistered ship wrongly assuming the character of
a registered ship, proceedings may be taken in any part of the Commonwealth
into which the ship is taken.

108. Carriage of Goods by Sea.-This is a subject on which in our opinion
uniformity of legislation is highly desirable throughout the British Common-
wealth and in this connection attention is drawn to the Resolution passed by the
Imperial Conference of 1926 in the following terms:-

"The Imperial Conference, having considered the steps taken to bring into
force the Rules relating to Bills of Lading which were embodied in the Inter-
national Bills of Lading Convention signed at Brussels in October, 1923, and
were recommended by the Imperial Economic Conference of 1923 for adoption
by the Governments and Parliaments of the Empire, notes with satisfaction
that there is good prospect of the general adoption of these Rules throughout
the Empire and also welcomes the progress which has been made towards the
achievement of international uniformity upon the basis of these Rules."
109. General Stalement.-(a) We have, after describing the present position

with regard to merchant shipping legislation and outlining the general nature of
the new position which will take its place, indicated a number of matters con-
nected with merchant shipping in whieh, in our view, uniformity of laws through-
out the British Commonwealth is of great importance in the interests of all, but
those who may be intrusted with the duty of preparing the terms of agreements
and the form of legislation to implement those agreements may find it desirable
to include other matters besides those which have been specifically mentioned.

(b) For instance, we recommend that there should be uniformity with regard'
to the qualifications for ownership, but we consider that uniformity is also
desirable in such matters as transfer, mortgage, measurement of ships and ton-
nage which are ancillary to the question of qualifications for ownership. It is
quite probable that unifornity in such matters will be found to be practicable.
The co-ordination of the various registers is also a matter which might well be
considered with a view to an arrangement being made.

(2) Colonial Courts of Admirally Act, 1890.
110. At the present time, Admiralty Courts in all the Dominions, except in the

Irish Free State, are constituted under the provisions of the Colonial Courts of
Admiralty Act, 1890, passed by the Parliament of the United Kingdom. In the
Irish Free State, Admiralty laws are administered under the provisions of the
Courts of Admiralty (Ireland) Act, 1867, and accordingly different considerations
apply there.

111. Prior to the enactment of the Colonial Courts of Admiralty Act, 1890,
Admiralty law was administered in the Dominions or in the territories now
forming the Dominions, other than Ireland, in Vice-Admiralty Courts which
were established in the early days under the authority of the Admiralty, and in
later years under the authority of enactments passed by the Parliament of the
United Kingdom. The Colonial Courts of Admiralty Act, 1890, which repealed
all previous enactments in relation to Vice-Admiralty Courts, provided that
every court of law in a British possession, which is for the time being declared
in pursuance of that Act to be a Court of Admiralty, or which, if no such declara-
tion is in force in the possession, has therein original unlimited civil jurisdiction,
shall be a Court of Admiralty and that the jurisdiction of such Colonial Court of
Admiralty should, subject to the provisions of the Act, be the same as the
Admiralty jurisdiction of the High Court in England, whether existing by virtue
of any statute, or otherwise. The Act also provided that any Colonial law "shall
not confer any jurisdiction which is net by this Act conferred upon a Colonial
Court of Admiralty." Apparently the intention was that the provisions of the
Act should cover the whole field of Admiralty jurisdiction to the exclusion of any
legislation by a Dominion. Rules for regulating the procedure and practice in the
Court were authorized to be made by a Colonial Court of Admiralty, but such
rules should not come into operation until approved by His Majesty in Council.
Any Colonial law made in pursuance of the Act, which affects the jurisdiction
of, or practice or procedure in the Courts, in respect of the jurisdiction conferred
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by the Act, must, unless previously approved by His Majesty through a Secretary
of State, either be reserved for the signification of His Majesty's pleasure thereon
or contain a suspending clause providing that such law shall not come into
operation until His Majesty's pleasure thereon lias been publicly signified in the
Dominion in which it is passed.

112. Under a recent decision of the Judicial Committee of the Privy Council,
it was held that the jurisdiction of an Admiralty Court established under the
Act does not march with the Admiralty jurisdiction of the High Court in England
but was fixed by the Admiralty jurisdiction of the High Court as it existe%' when
the Act was passed in 1890.

113. Since the year 1890, important additions have been made to the Ad-
miralty jurisdiction of the High Court in England and this jurisdiction lias not
been added to the Courts of Admiralty in the Dominions. The jurisdiction is,
therefore, not uniform at the present time throughout the United Kingdom
and the Dominions. Doubts have been expressed as to whether a Dominion, in
which the Act is in force, has legislative authority to increase the jurisdiction
of Admiralty Courts in such Dominion or whether this must be done by an Act of
the Parliament of the United Kingdom.

114. The existing situation of control in the United Kingdom of Admiralty
Courts in the Dominions is not in accord with the present constitutional status
of the Dominions, and should be remedied.

115. Our recommendation is that each Dominion in which the Colonial Courts
of Admiralty Act, 1890, is in force should have power to repeal that Act.

116. Our general conclusions on the operation of the Colonial Laws Validity
Act, 1865, and reservation and disallowance are applicable to the Colonial Courts
of Admiralty Act, 1890. As soon as the legislation necessary to give effect to
these recommendations is passed, each Dominion will be free to repeal if and when
desired the Colonial Courts of Admiralty Act, 1890, in so far as that Act relates
to that Dominion, and may then establisl Admiralty Courts under its own laws.

117. We think it highly desirable to emphasize that so far as is possible there
should be uniform jurisdiction and procedure in all Admiralty Courts in the
Britishi Commonwealth of Nations subject, of course, to such variations as may
be required ini matters of purely local or domestic interest.

118. His Majesty's Government in the United Kingdom have recently signed
the International Conventions vith regard to mortgages and liens and limitation
of liability which were prepared at Brussels, and in this connection we would
point out that the following Resolution was passed by the Imperial Conference
of 1926:-

"The Imperial Conference notes withi satisfaction that progress which lias
been made towards the unification of maritime law in regard to the limitation
of shipowners' liability and to maritime mortgages and liens by the preparation
at Brussels of draft International Conventions on these subjects, and, having
regard particularly to the advantages to be derived fromn uniformity, com-
mends these Conventions to the consideration of the Governments of the various
parts of the Empire."
119. To enable these Conventions to be ratified considerable changes will be

necessary in the existing law in the United Kingdom vith regard to Admiralty
matters. We think it desirable that all Dominions should consider the changes
proposed by the Conventions, and, if the Dominions or any of them adopt them,
the opportunity might be taken, iaving regard to the fact that new legislation
will be necessary, of endeavouring to come to some agreement that uniformity
should exist upon all matters of Admiralty jurisdiction and procedure, and for
this purpose it would seem that the law of the United Kingdom might form a
useful basis for such an agreement.

(3) Reconmendations as Io Legislation to be enacted by the Parliameni of the United
Kingdom with respect Io Sections 735 and 736 of the Merchant Shipping Ac,
1894, and ihe Colonial Courts of Adinirally Act, 1890.
120. The clauses which we have recommended to be enacted by the Parlia-

ment of the United Kingdom with relation to the extra-territorial operation of
Dominion legislation and the Colonial Laws Validity Act, 1865, are intended to
be applicable to Merchant Shipping legislation and the Colonial Courts of
Admiralty Act, 1890, as well as to other legislation of the Parliament of the
United Kingdom.
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121. The Merchant Shipping Act, 1894, by Section 735, now confers upon the

Parliament of a Dominion a limited power of repeal. The power of repeal with
regard to Merchant Shipping Acts under the new position will, however, be
covered by the wider power of repeal contained in the general clause which we
have recommended.

122. Moreover, Sections 735 and 736 of the Merchant Shipping Act, 1894, and
Sections 4 and 7 of the Colonial Courts of Admiralty Act, 1890, contain provisions
for reservation which should no longer be applicable to legislation passed by a
Dominion Parliament.

123. In order to make the above position clear and to remove any doubts
which may exist, we recommend that a clause in the following termas should be
inserted after the above-mentioned general clauses in the Act to be passed by
the Parliament of the United Kingdom:-

Without prejudice Io the generality of the foregoing provisions of this Act-
(1) Sections seven hundred and thirty-five and seven hundred and thirly-six

of the Merchant Shipping Act, 1894, shall be construed as though reference
therein to the Lejislalure of a British possession did nol include reference Io
the Parliament of a Doininion.

(2) Section four of the Colonial Courts of Admirally Act, 1890 (which requ ires
certain laws Io be reserved for the signification of His Majesty's pleasure or to
contain a suspending clause), and so much of Section seven of that Act as
requires the approval of [lis Majesty in Council to any rules of Court for regu-
lating the practice and procedure of a Colonial Court of Admirally, shall cease
Io have effeci in any Dominion as from the commencement of this Act.

(4) India.
124. Subject to certain special provisions of the Merchant Shipping Acts, the

legislative powers of the Indian Legislature are governed by the Government of
India Act, and general statements regarding the position of the Dominions in
matters of merchant shipping and Admiralty Court legislation may therefore
not be entirely applicable in the case of India. At the same time, as the position
of India in these matters has always been to ail intents and purposes identical
with that of the Dominions, it is not anticipated that there would be any serious
difficulty in applying the principles of our recommendations to India, and we
suggest that the question of the proper method of so doing should be considered by
His Majesty's Government in the United Kingdom and the Government of India.

PART VII. SUGGESTED TRIBUNAL FOR THE DETERMINATION OF DISPUTES

125. We felt that our work would not be complete unless we gave some con-
sideration to the question of the establishment of a tribunal as a means of
determining differences and disputes between members of the British Common-
wealth. We were impressed with the advantages which might accrue from the
establishment of such a tribunal. It was clearly impossible in the time at our
disposal to do more than collate various suggestions with regard first to the
constitution of such a tribunal, and, secondly, to the jurisdiction which it might
exercise. With regard to the former, the prevailing view was that any such
tribunal should take the form of an ad hoc body selected from standing panels
nominated by the several members of the British Commonwealth. With regard
to the latter, there was general agreement that the jurisdiction should be limited
to justiciable issues arising between governments. We recommend that the
whole subject should be further examined by all the governments.

PART VIII. CONCLUSION

126. It will, we trust, be apparent from the recommendations of our report
that we have endeavoured to carry out the principles laid down by the Imperial
Conference of 1926. The recommendations submitted have been framed with the
object of carrying into full effect the equality of status established as the root-
principle governing the relations of the members of the Commonwealth, and
indicating methods for maintaining and strengthening the practical system of
free co-operation which is its instrument.

127. We have sought to the best of our ability to perform our task and we
commend our proposals to His Majesty's Governments.

128. We desire to express our very warm appreciation, and that in no mere
formal sense, of the assistance which we have received throughout from the
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Secretaries to the Conference. The nature of our work has involved an unusual
tax upon their energy, skill, and resourcefulness, and we have all had occasion
to recognize the value of their co-operation.
For the delegation of the United King-

dom of Great Britain and Northern
Ireland.

For the delegation of the Dominion
of Canada.

For the delegation of
wealth of Australia.

For the delegation of
of New Zealand.

For the delegation of
South Africa.

For the delegation of
State.

the Common-
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the Irish Free

For the delegation of the Government
of India for such parts of the Report
as relate to India.
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APPENDIX
THE COVENANT OF THE LEAGUE OF NATIONS'

THE HIGH CONTRACTING PARTIES,
In order to promote international co-operation and to achieve international

peace and security
by the acceptance of obligations not to resort to war,
by the prescription of open, just and honourable relations between nations,
by the firm establishment of the understandings of international law as the

actual rule of conduct among Governments,
and by the maintenance of justice and a scrupulous respect for all treaty

obligations in the dealings of organised peoples with one another,
Agree to this Covenant of the League of Nations.

Article 1.
1. The original Members of the League of Nations shall be those of the Signa-

tories which are named in the Annex to this Covenant and also such of those
other States named in the Annex as shall accede without reservation to this
Covenant. Such accession shall be effected by a Declaration deposited with the
Secretariat within two months of the coming into force of the Covenant. Notice
thereof shall be sent to all other Members of the League.

2. Any fully self-governing State, Dominion or Colony not named in the
Annex may become a Member of the League if its admission is agreed to by two-
thirds of the Assembly, provided that it shall give effective guarantees of its
sincere intention to observe its international obligations, and shall accept such
regulations as may be prescribed by the League in regard to its military, naval
and air forces and armaments.

3. Any Member of the League may, after two years' notice of its intention so
to do, withdraw from the League, provided that all its international obligations
and all its obligations under this Covenant shall have been fulfilled at the time
of its withdrawal.

Article 2.
The action of the League under this Covenant shall be effected through the

instrumentality of an Assembly and of a Council, with a permanent Secretariat.

Article 3.
1. The Assembly shall consist of Representatives of the Members of the League.
2. The Assembly shall meet at stated intervals and from time to time as occa-

sion may require at the Seat of the League or at such other place as may be
decided upon.

3. The Assembly may deal at its meetings with any matter within the sphere
of action of the League or affecting the peace of the world.

4. At meetings of the Assembly, each Member of the League shall have one
vote, and may have not more than three Representatives.

Article 4.
1. The Council shall consist of Representatives of the Principal Allied and

Associated Powers,2 together with Representatives of four other Members of the
League. These four Members of the League shall be selected by the Assembly
from time to time in its discretion. Until the appointment of the Representatives
of the four Members of the League first selected by the Assembly, Representatives
of Belgium, Brazil, Spain and Greece shall be members of the Council.

2. With the approval of the majority of the Assembly, the Council may name
additional Members of the League whose Representatives shall always be Mem-

'The Covenant is printed with the paragraphs numbered in accordance with the resolution adopted
at the Seventh Ordinary Session of the Assembly on September 21, 1926, and embodying the Amend-
ments to Article 6, in force as from August 13, 1924, to Articles 12,13 and15,in force as from September
26, 1924, and to Article 4, in force as from July 29,1926.

2 The Principal Allied and Associated Powers are the following: The United States of America, the
British Empire, France, Italy, and Japan (see Preamble of the Treaty of Peace with Germany).
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bers of the Council 1; the Council with like approval may increase the number of
Members of the League to be selected by the Assembly for representation on
the Council. 2

2 bis.3 The Assembly shall fix by a lwo-thirds majority the rules dealing wilh the
eleclion of the non-permanent Memnbers of the Council, and particularly such regula-
lions as relate Io their tern of office and the conditions of re-eligibility.

3. The Council shall meet from time to time as occasion may require, and at
least once a year, at the Seat of the League, or at such other place as may be
decided upon.

4. The Council may deal at its meetings with any matter within the sphere of
action of the League or affecting the peace of the world.

5. Any Member of the League not represented on the Council shall be invited
to send a Representative to sit as a member at any meeting of the Council during
the consideration of matters specially affecting the interests of that Member of
the League.

6. At meetings of the Council, each Member of the League represented on the
Council shall have one vote, and may have not more than one IRepresentative.

Article 5.
1. Except where otherwise expressly provided in this Covenant or by the terms

of the present Treaty, decisions ait any meeting of the Assembly or of the Council
shall require the agreement of all the Members of the League represented at the
meeting.

2. All matters of i)rocedure at meetings of the Assembly or of the Council,
including the appointment of Conmittees to investigate particular matters, shall
be regulated by the Assembly or by the Council and may be decided by a majority
of the Members of the League represented at the meeting.

3. The first meeting of the Assembly and the first meeting of the Council shall
be summoned by the President of the United States of America.

Article 6.
1. The permanent Secretariat shall be established at the Seat of the League.

The Secretariat shall comprise a Secretary-General and such secretaries and staff
as may be required.

2. The lirst Secretary-General shall be the person named in the Annex; there-
after the Secretary-General shall be appointed by the Council with the approval
of the majority of the Assembly.

3. The secretaries and staff of the Secretariat shall be appointed by the
Secretary-General with the approval of the Council.

4. The Secretary-General shall act in that capacity at all meetings of the
Assembly and of the Council.

5.4 The expenses of the League shall be borne by the Members of the League in
the proportion decided by the Assembly.

Article 7.
1. The Seat of the League is established at Geneva.
2. The Council may at any time decide that the Seat of the League shall be

established elsewhere.
3. All positions under or in connection with the League, including the Secre-

tariat, shall be open equally to men and women.
4. Representatives of the Members of the League and officials of the League

when engaged on the business of the League shall enjoy diplomatic privileges and
immunities.

5. The buildings and other property occupied by the League or its officials
or by Representatives attending its meetings shall be inviolable.

In virtue of this paragraph of the Covenant, Germany was nominated as a permanent Member
of the Council on September 8, 1926.

2 The number of Members of the Council selected by the Assembly was increased to six instead of
four by virtue of a resolution adopted by the Third Assembly on September 25, 1922. By a resolution
taken by the Assembly on September 8, 1926, the number of Members of the Council selected by the
Assembly was increased to nine.

a This Amendment came into force on July 29, 1926, in accordance with Article 26 of the Covenant.
* This Amendment came into force on August 13, 1924, in accordance with Article 26 of the Covenant

and replaces the following paragraph:
'5. The Expenses of the Secretariat shall be borne by the Members of the League in accordance

with the apportionment of the expenses of the International Bureau of the Universal Postal Union.'
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Article 8.
1. The Members of the League recognise that the maintenance of peace requires

the reduction of national armaments to the lowest point consistent with national
safety and the enforcement by common action of international obligations.

2. The Council, taking account of the geographical situation and circum-
stances of each State, shall formulate plans for such reduction for the considera-
tion and action of the several Governments.

3. Such plans shall be subject to reconsideration and revision at least every
ten years.

4. After these plans shall have been adopted by the several Governments, the
limits of armaments therein fixed shall not be exceeded without the concurrence
of the Council.

5. The Members of the League agree that the manufacture by private enter-
prise of munitions and implements of war is open to grave objections. The
Council shall advise how the evil effects attendant upon such manufacture can
be prevented, due regard being had to the necessities of those Members of the
League which are not able to manufacture the munitions and implements of war
necessary for their safety.

6. The Members of the League undertake to interchange full and frank in-
formation as to the scale of their armaments, their military, naval and air pro-
grammes and the condition of such of their industries as are adaptable to warlike
purposes.

Article 9.
A permanent Commission shall be constituted to advise the Council on the

execution of the provisions of Articles 1 and 8 and on military, naval and air
questions generally.

Article 10.
The Members of the League undertake to respect and preserve as against

external aggression the territorial integrity and existing political independence
of all Members of the League. In case of any such aggression or in case of any
threat or danger of such aggression the Council shall advise upon the means by
which this obligation shall be fulfilled.

Article 11.
1. Any war or threat of war, whether immediately affecting any of the Members

of the League or not, is hereby declared a matter of concern to the whole League,
and the League shall take any action that may be deemed wise and effectual to
safeguard the peace of nations. In case any such emergency should arise the
Secretary-General shall on the request of any Member of the League forthwith
summon a meeting of the Council.

2. It is also declared to be the friendly right of each Member of the League
to bring to the attention of the Assembly or of the Council any circumstance
whatever affecting international relations, which threatens to disturb inter-
national peace or the good understanding between nations upon which peace
depends.

Article 12.1
1. The Members of the League agree that if there should arise between them

any dispute likely to lead to a rupture they will submit the matter either to
arbitration or judicial seltiement or to enquiry by the Council, and they agree in
no case to resort to war until three months after the award by the arbitrators
or the judicial decision or the report by the Council.

2. In any case under this Article the award of the arbitrators or the judicial
decision shall be made within a reasonable time, and the report of the Council
shall be made within six months after the submission of the dispute.

Article 13.1
1. The Members of the League agree that whenever any dispute shall arise

between them which they recognise to be suitable for submission to arbitration
I The Amendments printedin italies relating to these Articles came into force on September 26, 1924,

in accordance with Article 26 of the Covenant and replace the following texts:
Article 12.

"The Members of the League agreed that if there should arise between them any dispute likely to
lead to a rupture they will submit the matter either to arbitration or to enquiry by the Council, and they
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or judicial settlement, and which cannot be satisfactorily settled by diplomacy,
they will submit the whole subject-matter to arbitration or judicial settlement,

2. Disputes as to the interpretation of a treaty, as to any question of inter-
national law, as to the existence of any fact which, if established would constitute
a breach of any international obligation, or as to the extent and nature of the
reparation to be made for any such breach, are declared to be among those which
are generally suitable for submission to arbitration or judicial seillement,

3. For the consideration of any such dispute, the court Io which the case is referred
shall be the Permanent Court of International Justice, established in accordance wilh
Article 14, or any tribunal agreed on by the parties Io the dispute or stipulaed in any
convention existing between them.

4. The Members of the League agree that they will carry out in full good faith
any award or decision that may be rendered, and that they will not resort to war
against a Member of the League which complies therewith. In the event of any
failure to carry out such an award or decision, the Council shall propose what
steps should be taken to give effect thereto.

Article 14.
The Council shall formulate and submit to the Members of the League for

adoption plans for the establishment of a Permanent Court of International
Justice. The Court shall be competent to hear and determine any dispute of an
international character which the parties thereto submit to it. The Court may
also give an advisory opinion upon any dispute or question referred to it by the
Council or by the Assembly.

Article 15.
1.1 If there should arise between Members of the League any dispute likely

to lead to a rupture, which is not submitted to arbitration or judicial setIlement,
in accordance with Article 13, the Members of the League agree that they will
submit the matter to the Council. Any party to the dispute may effect such
submission by giving notice of the existence of the dispute to the Secretary-
General, who will make all necessary arrangements for a full investigation and
consideration thereof.

2. For this purpose the parties to the dispute will communicate to the Secre-
tary-General, as promptly as possible, statements of their case with all the
relevant facts and papers, and the Council.may forthwith direct the publication
thereof.

3. The Council shall endeavour to effect a settlement of the dispute, and if
such efforts are successful, a statement shall be made public giving such facts
and explanations regarding the dispute and the terms of settlement thereof as
the Council may deem appropriate.

4. If the dispute is not thus settled, the Council either unanimously or by a

agree in no case to resort to war until three months after the award by the arbitrators or the report
by the Council.

"In any case under this Article the award of the arbitrators shall be made within a reasonable time,
aiid the report of the Concil shall be made within six months after the submission of the dispute."

Article 13.
"The Members of the League agree that whenever any dispute shall arise between them which they

recognise to be suitable for submission to arbitration and which cannot be satisfactorily settled by
diplomacy, they will submit the whole subject-matter to arbitration.

"Disputes as to the interpretation of a treaty, as to any question of international law, as to the
existence of any fact which if established would constitute a breach of any international obligation,
or as to the extent and nature of the reparation to be made for any such breach, are declared to be
among those which are generally suitable for submission to arbitration.

"'For the consideration of any such dispute, the court of arbitration to which the case is referred shall
be the court agreed on by the parties to the dispute or stipulated in any convention existing between
them.

"The Members of the League agree that they will carry out in full good faith any award that may
be rendered and that they will not resort to war against a Member of the League which complies there-
with. In the event of any failure to carry out such an award, the Council shall propose what steps
should be taken to give effect thereto."

1 The Amendment to the first paragraph of this Article came into force on September 26, 1924, in
accordance with Article 26 of the Covenant, and replaces the following text:

Article 15.
"If there should arise between Members of the League any dispute likely to lead to a rupture, which

is not submitted to arbitration in accordance with Article 13, the Members of the League agree that they
will submit thejmatter to the Council. Any party to the dispute may effect such submission by giving
notice of the existence of the dispute to the Secretary-General, who will make all necessary!arrange-
ments for a full investigation and consideration thereof."

738 APPENDIX



COVENANT OF THE LEAGUE OF NATIONS
majority vote shall make and publish a report containing a statement of the facts
of the dispute and the recommendations which are deemed just and proper in
regard thereto.

5. Any Member of the League represented on the Council may make public
a statement of the facts of the dispute and of its conclusions regarding the same.

6. If a report by the Council is unanimously agreed to by the members thereof
other than the Representatives of one or more of the parties to the dispute, the
Members of the League agree that they will not go to war with any party to the
dispute which complies with the recommendations of the report.

7. If the Council fails to reach a report which is unanimously agreed to by
the members thereof, other than the Representatives of one or more of the parties
to the dispute, the Members of the League reserve to themselves the right to
take such action as they shall consider necessary for the maintenance of right
and justice.

8. If the dispute between the parties is claimed by one of them, and is found
by the Council, to arise out of a matter which by international law is solely
within the domestic jurisdiction of that party, the Council shall so report, and
shall make no recommendation as to its settlement.

9. The Council may in any case under this Article refer the dispute to the
Assembly. The dispute shall be so referred at the request of either party to the
dispute provided that such request be made within fourteen days after the sub-
mission of the dispute to the Council.

10. In any case referred to the Assembly, all the provisions of this Article and
of Article 12 relating to the action and powers of the Council shall apply to the
action and powers of the Assembly, provided that a report made by the Assembly,
if concurred in by the Representatives of those Members of the League repre-
sented on the Council and of a majority of the other Members of the League,
exclusive in each case of the Representatives of the parties to the dispute, shall
have the same force as a report by the Council concurred in by all the members
thereof other than the Representatives of one or more of the parties to the
dispute.

Article 16.
1. Should any Member of the League resort to war in disregard of its covenants

under Articles 12, 13 or 15, it shall ipso facto be deemed to have committed an
act of war against all other Members of the League, which hereby undertake
immediately to subject it to the severance of all trade or financial relations, the
prohibition of all intercourse between their nationals and the nationals of the
covenant-breaking State, and the prevention of all financial, commercial or
personal intercourse between the nationals of the covenant-breaking State and
the nationals of any other State, whether a Member of the League or not.

2. It shall be the duty of the Council in such case to recommend to the several
Governments concerned what effective military, naval or air force the Members
of the League shall severally contribute to the armed forces to be used to protect
the covenants of the League.

3. The Members of the League agree, further, that they will mutually support
one another in the financial and economic measures which are taken under this
Article, in order to minimise the loss and inconvenience resulting from the above
measures, and that they will mutually support one another in resisting any special
measures aimed at one of their number by the covenant-breaking State, and that
they will take the necessary steps to afford passage through their territory to
the forces of any of the Members of the League which are co-operating to protect
the covenants of the League.

4. Any Member of the League which lhas violated any covenant of the League
may be declared to be no longer a Member of the League by a vote of the Council
concurred in by the Representatives of all the other Members of the League
represented thereon.

Article 17.
1. In the event of a dispute between a Member of the League and a State

which is not a Member of the League, or between States not Members of the
League, the State or States not Members of the League shall be invited to accept
the obligations of membership in the League for the purposes of such dispute,
upon such conditions as the Council may deem just. If such invitation is accepted,

3 B2
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the provisions of Articles 12 to 16 inclusive shall be applied with such modifica-
tions as may be deemed necessary by the Council.

2. Upon such invitation being given the Council shall immediately institute an
inquiry into the circumstances of the dispute and recommend such action as may
seem best and most effectual in the circumstances.

3. If a State so invited shall refuse to accept the obligations of membership
in the League for the purposes of such dispute, and shall resort to war against
a Member of the League, the provisions of Article 16 shall be applicable as against
the State taking such action.

4. If both parties to the dispute when so invited refuse to accept the obligations
of membership in the League for the purposes of such dispute, the Council may
take such measures and make such recommendations as will prevent hostilities
and will result in the settlement of the dispute.

Article 18.
Every treaty or international engagement entered into hereafter by any Member

of the League shall be forthwith registered with the Secretariat and shall as
soon as possible be published by it. No such treaty or international engagement
shall be binding until so registered.

Article 19.
The Assembly may from time to time advise the reconsideration by Members

of the League of treaties which have become inapplicable and the consideration
of international conditions whose continuance might endanger the peace of the
world.

Article 20.
1. The Members of the League severally agree that this Covenant is accepted

as abrogating all obligations or understandings inter se which are inconsistent
with the terms thereof, and solemnly undertake that they will not hereafter enter
into any engagements inconsistent with the terms thereof.

2. In case any Member of the League shall, before becoming a Member of
the League, have undertaken any obligations inconsistent with the terms of this
Covenant, it shall be the duty of such Member to take immediate steps to procure
its release from such obligations.

Article 21.
Nothing in this Covenant shall be deemed to affect the validity of international

engagements, such as treaties of arbitration or regional understandings like the
Monroe doctrine, for securing the maintenance of peace.

Article 22.
1. To those colonies and territories which as a consequence of the late war

have ceased to be under the sovereignty of the States which formerly governed
them and which are inhabited by peoples not yet able to stand by themselves
under the strenuous conditions of the modern world, there should be applied
the principle that the well-being and development of such peoples form a sacred
trust of civilisation and that securities for the performance of this trust should be
embodied in this Covenant.

2. The best method of giving practical effect to this principle is that the
tutelage of such peoples should be entrusted to advanced nations who by reason
of their resources, their experience or their geographical position can best under-
take this responsibility, and who are willing to accept it, and that this tutelage
should be exercised by them as Mandatories on behalf of the League.

3. The character of the mandate must differ. according to the stage of the
development of the people, the geographical situation of the territory, its econo-
mic conditions and other similar circumstances.

4. Certain communities formerly belonging to the Turkish Empire have reached
a stage of development where their existence as independent nations can be
provisionally recognised subject to the rendering of administrative advice and
assistance by a Mandatory until such time as they are able to stand alone. The
wishes of these communities must be a principal consideration in the selection
of the Mandatory.
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5. Other peoples, especially those of Central Africa, are at such a stage that

the Mandatory must be responsible for the administration of the territory under
conditions which will guarantee freedom of conscience and religion, subject
only to the maintenance of public order and morals, the prohibition of abuses
such as the slave trade, the arms traflic and the liquor traffic, and the prevention
of the establishment of fortifications or military and naval bases and of military
training of the natives for other than police purposes and the defence of territory,
and will also secure equal opportunities for the trade and commerce of other
Members of the League.

6. There are territories, such as South-West Africa and certain of the South
Pacifie Islands, which, owing to the sparseness of their population, or their
small size, or their remoteness from the centres of civilisation, or their geographical
contiguity to the territory of the Mandatory, and other circumstances, can be
best administered under the laws of the Mandatory as integral portions of its
territory, subject to the safeguards above mentioned in the interests of the in-
digenous population.

7. In every case of mandate, the Mandatory shall render to the Council an
annual report in reference to the territory committed to its charge.

8. The degree of authority, control, or administration to be exercised by the
Mandatory shall, if not previously agreed upon by the Members of the League,
be explicitly defined in each case by the Council.

9. A permanent Commission shall be constituted to receive and examine the
annual reports of the Manda tories and to advise the Council on all matters relating
to the observance of the mandates.

Article 23.
Subject to and in accordance with the provisions of international conventions

existing or hereafter to be agreed upon, the Members of the League:
(a) Will endeavour to secure and maintain fair and humane conditions of

labour for men, women and children, both in their own countries and
in all countries to -which their commercial and industrial relations
extend, and for that purpose will establish and maintain the necessary
international organisations;

(b) undertake to secure just treatment of the native inhabitants of territories
under their control;

(c).will entrust the League with the general supervision over the execution
of agreements with regard to the traffic in women and children, and
the traflic in opium and other dangerous drugs;

(d) will entrust the League with the general supervision of the trade in arms
and ammunition with the countries in which the control of this traffie
is necessary in the common interest;

(e) will make provision to secure and maintain freedom of communications
and of transit and equitable treatment for the commerce of all Members
of the League. In this connection, the special necessities of the regions
devastated during the war of 1914-1918 shall be borne in mind;

(f will endeavour to take steps in matters of international concern for the
prevention and control of disease.

Article 24.
1. There shall be placed under the direction of the League all international

bureaux already established by general treaties if the parties to such treaties
consent. All such international bureaux and all commissions for the regulation
of matters of international interest hereafter constituted shall be placed under
the direction of the League.

2. In all matters of international interest which are regulated by general
conventions but which are not placed under the control of international bureaux
or commissions, the Secretariat of the League shall, subject to the consent of
the Council and if desired by the parties, collect and distribute all relevant
information and shall render any other assistance which may be necessary or
desirable.

3. The Council may include as part of the expenses of the Secretariat the ex-
penses of any bureau or commission which is placed under the direction of the
League.
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Article 25.
The Members of the League agree to encourage and promote the establishment

and co-operation of duly authorised voluntary national Red Cross organisations
having as purposes the improvement of health, the prevention of disease and the
mitigation of suffering throughout the world.

Article 26.
1. Amendments to this Covenant will take effect when ratified by the Members

of the League whose Representatives compose the Council and by a majority of
the Members of the League whose Representatives compose the Assembly.

2. No such amendments shall bind any Member of the League which signifies
its dissent therefrom, but in that case it shall cease to be a Member of the League.

NOTE: The following Declaration respecting the interpretation of Article 4 of
the Covenant was signed by M. Clemenceau, President Wilson, and Mr. Lloyd
George at the Plenary Session of the Peace Conference, held on May 6th, 1919,
when the draft Treaty of Peace was adopted by the Allied and Associated
Powers for presentation to the German Delegation on the following day.
This Declaration was incorporated in the records of the Peace Conference. The
Declaration is as follows:

The question having been raised as to the meaning of Article IV of the League
of Nations Covenant, we have been requested by Sir Robert Borden to state
whether we concur in his view, that upon the true construction of the first and
second paragraphs of that Article, representatives of the self-governing Domin-
ions of the British Empire may be selected or named as members of the Council.
We have no hesitation in expressing our entire concurrence in this view. If
there were any doubt it would be entirely removed by the fact that the Articles
of the Covenant are not subject to a narrow or technical construction.

Dated at the Quai d'Orsay, Paris, the sixth day of May, 1919.
(Signed) G. CLEMENCEAU.

WOODROW WILSON.
D. LLOYD GEORGE.

In conformity with this Declaration, Canada was elected, September 15, 1927
for a term of three years as a member of the Council.
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288, 289, 327.

BAGOT, SIR CHARLEs, (1781-1843),
governor of Canada (1842-3), his
instructions, 458-60, 462, 483-4; his
early impressions, 460-3; his criticism
of Sydenham, 463, 478-9; and S. B.
Harrison, 464-7, 472; and W. H.
Draper, 468-9, 472; his correspon-
dence with Stanley, 460, 463, 469,
472, 474, 475, 477, 478, 483, 486; and
La Fontaine, 473-4,476,480, 481; and
Baldwin, 474, 478, 480, 481; Metcalfe
and, 490.

BALDWIN, ROBERT, (1804-58), explains
"responsible government " to Glenelg
(1836), 335-42; to Durham, (1838),
367-9; and legislative resolutions on
"responsible government", 457-8;

-his influence in legislature, 466; and
French Canadians, 468-9, 470; and
Bagot, 474, 478, 480, 481; resigns
from Metcalfe's council, 493; and
colonial destiny, 510.

IBALDWIN, WILLIAM WARREN, (1775-
1844), 295.

]BARiRÉ,, lsAAc, (1726-1802), on Quebec
Act, 103-37.

BATHURST, HENRY, THIRD EARL OF,
(1762-1834), secretary for war and
the colonies (1812-27), 249.

BÉDARD, ELzÉAR, (1799-1849), 270.
]bELCHER, JONATHAN, (1711-76), chief-

justice of Nova Scotia, and repre-
sentative government, 9-18.

BENTINCK, WILLIAM HENRY CAVEN-
DISH, TIRD DUKE OF PORTLAND,
(1738-1809), secretary for war and the
colonies (1794), 215, 217, 222.

BIDWELL, MARSHALL SPRING, (1792-
1872), 328.

BLACEWOOD, IFREDERICK TEMPLE HA-
M3ILTON-TEMPLE, MARQUIS OF DUF-
FERIN AND AVA, (1826-1902), gover-
nor-general of Canada (1872-8), his
exercise of the power of pardon,
672.

BLAKE, EDWARD, (1833-1912), minister
of justice (1875-7), and B.N.A. Act,
617; and office of governor-general,
669-70; and prerogative of mercy,
670-2; visits England, 672.

BORDEN, RT. HON. ROBERT LAIRD

(b. 1854), and imperial war cabinet,
697-8; and Canadian minister at
Washington, 699; and Dominion
representation on council of the
league of nations, 742.

BOULTON, HENRY JOHN, (1790-1870),
301.

BRADLEY, A. G., 74.
BRADSHAW, F., 204, 209.
BRADY, A., 252, 591.
BRITISH COLUMBIA, its admission to

federation, 658-63.
BRITISH MERCHANTS, trading in Quebec,

41; Murray's description of, 55; they
petition the king, 55; their com-
plaints, 56-7; their case in 1774, 83-8.

BRITISH NORTH AMERICA ACT, 1867 (30
and 31 Victoria, c. 3), 617, 639, 640,
644, 668, 680, 694, 695, 715, 717,
722.

BROwN, GEORGE, (1818-80), and nego-
tiations for federation, 550-1; his
speech on federation, 579-90.

BRUCE, JAMES, EIGHTH EARL OF ELGIN,
(1811-63), governor of Canada (1847-
54), and responsible government, 453,
454, 500-1, 514; his correspondence
with Earl Grey, 500, 501, 509, 511,
512; and office of governor, 500, 501,
514, 515-16; and rebellion losses' bill,
501-5; and Russell's idea of colonial
destiny, 509-11; and constitution of
the United States, 511-13; corre-
spondence with Newcastle, 514, 515;
and colonial honours, 514-15; corre-
spondence with Sir George Grey, 515;
and French language, 533.

BURKE, EDMUND, (1729-97), on Quebec
Act, 108-10, 133-5.

BURT, A. L., 41, 113.
BURTON, SIR FRANcIs NATHANIEL,

(1767-1832), administrator of Lower
Canada (1824-5), 249, 250.

CAMPBELL, JoHN DoUGLAS SUTHER-
LAND, MARQUIS OF LORNE, NINTH
DUKE OF ARGYLL, (1845-1914),
governor-general of Canada (1878-
83), receives correspondence on office
of high commissioner, 675-8.

Campbell v. Hall, (1774), 89-94.
CANADA, DOMINION OF, its creation,

617-33. See also Canadian minister
at Washington; Colonial courts of
admiralty Act; Colonial laws validity
Act; Colonial stock Act; communica-
tions between governments; con-
ference on Dominion legislation;
extra-territoriality; foreign. policy;
governor-general; imperial confer-
ences; international conferences;
league of nations; merchant shipping;
treaties; reservation and disallow-
ance.
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CANADA, PROVINCE OF LOWER, (1791-
1838), its creation and government,
194-205; Milnes's description of
(1800), 217-22; Castlereagh and its
assembly, 225-6; Craig's description
of (1810), 226-36; Liverpool and,
236-8; Ryland and, 238-40; report
on its civil government (1828), 254-
9, 269, 271, 295, 307, 318, 349; repre-
sentative system in, 256; "con-
vention" for proposed, 264; Nincty-
two resolutions and, 270-90; con-
stitutional associations in, 290-4, 315,
347-50; Glenelg and (1836), 307-18;
ten resolutions and (1837), 342-3;
affairs in (1838), 342-50; its constitu-
tion suspended, 350-2; Durham and,
359-65; united to Upper Canada, 433.
See also, Assembly, House of; council,
executive; council, legislative; coun-
cil, special.

CANADA, PROVINCE OF UNITED, (1841-
67), Craig and reunion (1810), 232;
proposed Act of Union (1822), 243-8;
report of 1828 and union, 258; pro-
posed union (1838), 354-9; Durham
and, 359-65, 369-74; Russell and,
416-24; preliminaries to its creation,
424-6, 427-30, 431-2; its creation,
433-45; municipal government in,
449-50, 456, 457; political parties in,
454, 461, 465-7, 468-9, 470-89; under
Bagot, 473-89. See also, Assembly,
House of; council, executive; coun-
cil, legislative.

CANADA, PROVINCE OF UJPPER, (1791-
1841), its creation and government,
194-205; Simcoe and, 215-16; its
legislature and money bills, 241-3;
its representative system, 256; its
"grievances" (1835), 295-307; pa-
tronage in, 296-7; public accounts
in, 297; its form of government, 299-
307; Glenelg and (1835), 319-27;
Baldwin and (1836), 335-42; its
assembly's reports (1838), 352-9; its
legislative council's reports (1839),
371-82; Sydenham and, 427-30;
union with Lower Canada, 431-2, 433,
445. See also, Assembly, House of;
council, executive; council, legisla-
tive.

CANADIAN CITIZENS AND NATIONALS,
their definition, 699-701.

CANADIAN MINISTER AT WASHINGTON,
699, 712. See also, Massey, Hon.
C. V.

CARDWELL, EDNwARD, VISCOUNT CARD-
WELL, (1813-86), secretary for the
colonies (1864-6), and federation
547-9.

CARLETON, SIR GUY, FIRST BARON
DORCHESTER, (1724-1808), governor
of Canada (1768-78, 1786-96), and

his council, 74, 75; on future of
Quebec, 75, 76; on representative
institutions, 77-8; his report on laws,
78; on legal system, 82; his evidence
before house of commons, 110-18;
his instructions (1775, 1786), 153-61,
177-80; and division of Quebec, 181,
182, 184, 185, 188; and union of
British North America, 190, 192.

CARTIER, SIR GEORGE ÉTIENNE, (1814-
73), and federation negotiations, 536-
7; his speech on federation, 569-79;
and Hudson's Bay Co's. affairs, 650.

CARTWRIGHT, JOHN SoLOMON, (1804-
45), 481.

CASTLEREAGH, VISCOUNT, see Stewart,
Robert.

CHATRA, EARL OF, see Pitt, William.
CiiERRIER, CÔME SÉRAPHIN, (1798-

1885), 465, 471.
CHRISTIE, ROBERT, (1788-1856), 292.
CHURCH OF ENGLAND, 47, 48, 129, 138,

159, 202, 376, 440, 459, 516-19. See
also Protestants; Clergy Reserves.

CiURcH OF ROME, see Roman Catholic.
CiVIL LIST, see Appropriation of

Revenue.
CLARK, THOMAs, (1770-1837), 302.
CLARKE, SIR ALURED, (1745-1832),

lieutenant-governor of Lower Canada
(1791-6), 256.

CLERGY RESERVES, 201-3, 222, 255,
323-4, 375-6, 378-9, 420, 440, 460,
516-19.

CLINTON, HENRY PELHAM FIENNES
PELHAM, FIFTH DuE OF NEWCASTLE,
(1811-64), secretary for war and the
colonies (1852-4), his correspondence
with Elgin, 514, 515.

COCHRANE, SIR TioMAs, 299.
CoFFIN, V., 137.
COLBORNE, SIR JOHN, FIRST BARON

SEATON, (1778-1863), lieutenant-
governor of Upper Canada (1828--36),
297, 302, 351, 358, 371, 372, 418, 427.

COLONIAL COURTS OF ADMIRALTY ACT,
1890, legal conference of 1929 and,
717, 725-33.

COLONIAL LAWS VALIDITY ACT, 1865,
text of, 549; imperial conference of
1926 and, 705; legal conference of
1929 and, 713-14, 719-25.

COLONIAL OFFICE, criticism of, 357-9,
384-414.

COLONIAL STOCK ACT, 1900, legal con-
ference of 1929 and, 716.

COLQUHOUN, A. H. U., 540.
COmMON PLEAS, Quebec court of, 53,

84, 100, 161.
COMMONS, HOUSE OF, proposals (1838)

for colonial members of, 356, 357.
COMMUNICATIONS BETWEEN GOVERN-

MENTS, arrangements for in 1918 and
1926, 705, 711.

INDEX 745



CONCORDAT, THE, (1801), 227.
CONSTITUTIONAL ACT OF 1791 (31

George III, c. 31), 194-205, 209, 211,
212, 214, 216, 217, 228, 232, 233, 236,
237, 238, 243, 255, 258, 261, 263, 268,
270, 271, 278, 287, 303, 304, 306, 308,
316, 324, 327, 333, 337, 338, 347,
350, 352, 360, 414, 420, 433, 434,
516.

CONSTITUTIONAL ASSoCIATION, OF QUE-
BEC, 290-1, 315; of Montreal, 291-4,
315, 347-50.

CONTINENTAL CONGRESS, FIRST, (1774),
its appeal to the inhabitants of
Quebec, 143, 270.

CONSULS, FOREIGN, imperial conference
of 1926 and, 710.

CONVENTION, NATIONAL, proposals for
in Lower Canada, 264.

CORNwALLIs, EDWARD, (1713-76), go-
vernor of Nova Scotia (1749-52), his
commission, 6.

COUNCIL, EXECUTIVE, of Canada, 442,
468, 469, 473-4, 475-89, 538; of
Lower Canada, 186, 187, 209, 210,
224, 261-2, 263, 280, 287, 290, 317,
327-8, 331, 343-6, 348-50; of Nova
Scotia, 496-500; of Quebec, 153; of
Upper Canada, 186, 187, 209, 210,
263, 296-307, 335-42.

COUNCIL, LEGISLATIVE, of Canada, 433-
4, 438, 532, 533-5; of Lower
Canada, 194-6, 213, 227, 230, 258,
261, 2634, 265-7, 267-9, 269-70,
272, 273, 290, 293, 315-16, 331, 333,
336, 343-6, 502; of Nova Scotia, 6-
18; of Quebec, 36, 43, 74, 122, 139,
153, 155, 186, 188; of Upper Canada,
194-6, 215, 241-3, 258, 296-307, 335-
42, 374-82, 431.

COUNCIL, SPECIAL, of Lower Canada,
(1838), 351-2, 414-15, 418, 424-6.

COUPLAND, R., 137.
COURTS OF JUSTICE, in Nova Scotia, 8;

under proclamation of 1763, 36, 46;
civil, of Quebec (1764), 52; British
law-officers and, 65-8; under Hey's
commission, 73-4; Carleton and, 82,
156-7, 161-7, 177-8; under con-
stitutional Act, 200.

CRAIG, SIR JAMES IIENRY, (1748-1812),
governor of Canada (1807-11), 218,
224; dispatches to, 225, 236; dis-
patches from, 226; and Ryland, 235,
239.

CRAMAHÉ, HECTOR THEOPHILUS (?
Lewis), (d. 1788), 65.

CUVILLIER, AUSTIN or AUGUSTIN, (1779-
1849), 257.

DALHOUSIE, EARL OF, see Ramsay,
George.

DALY, Sm DoMINIcK, (1798-1868), 493.
DARTMOUTH, LORD, see Legge, William.

DAVIDSON, J., 473, 475, 487.
DERBY, EARL OF, see Stanley, Edward.
DIcHsoN, WILLIAM, (1769-1846), 302.
DORCHESTER, LORD, Bee Carleton, Sir

Guy.
DORION, SIR ANTOINE AIMÉ, (1818-

91), his speech on federation, 590-604.
DoUGHTY, A. G., 454.
DRAPER, WILLIAM HENRY, (1801-77),

gives Bagot his views on political
situation, 468-9, 472; and Baldwin,
469, 470; resigns office, 474, 478.

DUFFERIN AND AVA, MARQUIS OF, .ee
Blackwood, Frederick.

DUNKIN, CHRISTOPHER, (1811-81), his
speech on federation, 604-11.

DUNNING, JOHN, FIRST BARON AsHr-
BURTON, (1731-83), on the Quebec
Act, 96-136.

DURHAM, EARL OF, 8ee Lambton, John
George.

ELGIN, EARL OF, see Bruce, James.
ELLICE, ALEXANDER, 212-14.
ELLICE, EDWARD, 298, 303.
ELMSLEY, JOHN, (1801-63), 302.
EXTRA-TERRITORIALITY, imperial con-

ference of 1926 and, 706; legal con-
ference of 1929 and, 718-19.

FEDERATION, early proposals for, 190,
192; proposals for in 1838, 353; and
Durham, 454; rejected by "annexa-
tionists", 506; Galt's resolutions on
(1858), 535-6; correspondence on,
536-9; Canadian political negotia-
tions for, 540-1; Quebec resolutions
on, 541-7; Cardwell and, 547-9;
Canadian legislative debates on, 550-
611; WestminsterPalace Hotelresolu-
tions on, 611-17; Federation Act, 617-
33; amendments to B.N.A. Act, 663,
668, 680, 693, 694, 695; admission of
Rupert's Land and North Western
Territory to, 644-58; admission of
British Columbia to, 658-63; ad-
mission of Prince Edward Island to,
661-8.

FISHING RIGETS, 6, 32, 170.
FOREIGN Poucy, imperial conference

of 1926 and, 710.
Fox;CHARLES JAMES, (1749-1806), and

elective 'second chambers, 303; on
Quebec Act, 107-37; on Constitu-
tional Act, 271.

FRENCH CANADIANS ("inhabitants of
province of Quebec"), and capitula-
tions of Quebec and Montreal, 23-31;
registration of their lands, 48-9;
Murray's regard for, 55; and grand
jury (1764), 60-4; their language
and laws, 65, 67: their settlements
and trade (1788), 182-3; separate
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province for (1789), 185; Milnes's
account of (1800), 217-22; Craig's
account of (1810), 226-36, 273, 280;
constitutional association of Montreal
and, 291-4, 347-50; and repeal of
Constitutional Act, 352; and Upper
Canadian house of assembly, 353-9;
Durham's account of, 359-65, and
Sydenham, 462, 463; their power in
the legislature, 465, 466, 468-9, 469-
89.

FRENCH LANGUAGE, 212-14, 231, 247,
254, 273, 280, 439, 440, 533, 631.

GALT, Sm ALEXANDER TiLLOCH, (1817-
93), minister of finance (1858-62,
1864-5, 1867), supports rebellion
losses' bill, 504; his resolution on
federation (1858), 535-6; advocates
federation with colonial secretary,
536-8; and Canadian tariff, 539-40;
speech on federation, 579.

GERMAIN, LORD GEORGE, FIRST VIS-
COUNT SACKVILLE, (171685), secre-
tary of state for the colonies (1775-
82), 168.

GIrs, Sm GEORGE, (1791-1847), mem-
ber of the Canada commission (1835),
307.

GIROUARD ("GERRUARD"), J. J., 473,
487.

GLAZEBROOK, G. DE T., 458.
GLENELG, BARON, Bee Grant, Charles.
GODERICH, VISCOUNT, Bee Robinson,

F. J.
GORDON, R. K., 296.
GOSFORD, EARL oF, 8ee Acheson, Archi-

bald..
GOVERNOR-GENERAL, Blake and office

of, 669-70; and prerogative of mercy,
670-2; office of constituted (1878),
672-4; instructions to (1878), 674-5;
older instructions to, 672; imperial
conference of 1926 and, 704-5, 714.

GRAND JURY OF QUEBEC, 58-64.
GRANT, CHARLES, BARON GLENELG,

(1778-1866), secretary for war and
the colonies (1835-9), 307, 319, 332,
335-42, 359, 367, 369, 371, 374, 392,
396.

GRAY, JOHN HAMILTON, (1814-89), 454.
GREGORY, WILLIAM, chief justice of

Quebec, (1764-66), 46.
GRENVILLE, WILLIAM WYNDHAM, BARON

GRENVILLE, (1759-1834), secretary
for home and the colonies (1789-91),
184, 185, 188.

GREY, SIR CHARLES EDWARD, (1785-
1865), member of the Canada com-
mission (1835), 307.

GREY oF FALLODEN, Sm EDWARD, FIRST
ViscouNT, (b. 1862), and treaty-mak-
ing powers, 692.

GREY, SIR GEORGE, (1799-1882), secre-
tary of state for the colonies (1854-5),
correspondence with Elgin, 515.

GREY, Sm HENRY GEORGE, VISCOUNT
HOWICK, AFTERWARDS THIRD EARL
GREY, (1802-94), secretary of state for
the colonies (1846-52), and colonial
government, 453, 454; his instruc-
tions on responsible government, 494-
500; his correspondence with Elgin,
500, 501, 509, 511, 512, 515.

GROTE, GEORGE, (1794-1871), 298.

Habea8 Corpus, 104, 107, 124, 125, 172,
173, 176, 540.

HAGERMAN, CHRISTOPHER ALEXANDER,
(1792-1847), 301, 306, 395.

HALDIMAND, S1R FREDERICK, (1718-
91), governor of Canada (1778-84),
on effects of Quebec Act, 168; on
U.E. loyalists, 171-2.

HALIBURTON, THOMAS CHANDLER,
(1796-1865), 412.

HARRISON, SAMUEL BEALEY, (1802-67),
his resolutions on responsible govern-
ment, 458, 466; informs Bagot of the
political situation, 464-7, 472.

HARVEY, Sm JOHN, (1778-1852), lieu-
tenant-governor of New Brunswick
(1837-41), of Nova Scotia (1846-52),
receives dispatches on responsible
government, 453, 494-500.

HEAD, Sm EDMUND WALKER, (1805-
68), governor of Canada (1854-61),
538,570.

HEAD, Sm FRANCIS BOND, (1793-1875),
lieutenant-governor of Upper Canada
(1835-7), 319, 327, 328, 335, 341,
352, 358, 380, 392, 395, 396, 410,
411.

HEY, WILLIAM, (1733-97), appointed
chief justice of Quebec (1766-77),
72; his report on the laws of Quebec
78; his evidence on Quebec Act, 123-8.

HICKS BEACH, SIR MICHAEL EDWARD,
FIRST EARL ST. ALDWYN, (1837-
1916), colonial secretary (1878-80),
on office and status of Canadian high
commissioner in London, 675-6, 678.

HIGH COMMISSIONER OF CANADA IN
LONDON, 675-6, 678.

HILL, WILLS, FIRST EARL oF HILLS-
BOROUGH, AFTERWARDS FIRST MAR-
QUIS oF DOWNSHIRE, (1718-93),
president of the board of trade and
plantations (1763-5), secretary of
state for the colonies (1768-72), 76,
82.

HILLSBOROUGH, EARL oF, 8ee Hill, Wills.
HINcKs, Sm FRANCIS, (1807-85), 464,

465, 467, 481.
HORTON, Sm ROBERT JOHN WILMOT,

(1784-1841), secretary for war and
the colonies (1821-8), 257.
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HOWE, JOSEPH, (1804-73), his letters
to Russell, 384-414, 453; and Dur-
ham's report, 385; and responsible
government, 389, 390-6, 398-404,
405-14.

HUDSON BAY, its lands (1713), 5; and
federation, 535.

HUDSON'S BAY COMPANY, and treaty of
Utrecht (1713), 5; boundaries of,
137; under Rupert's Land Act (1868),
639-40; and admission to federation
of Rupert's Land and North Western
Territory, 644-58.

HUME, JOSEPH, (1777-1855), 289, 290,
298, 301, 303.

HUSKISSON,WLLIAM, (1770-1830), secre-
tary of state for the colonies (1827-
8), speech on Canadian affairs, 252-4.

IMPERIAL CONFERENCE oF 1926, the
Balfour report to, 702-12.

IMPERIAL CONFERENCES, their nature,
691-2; their constitution, 692-3.

IMPERIAL CONFERENCE ON OPERATION
OF DOMINION LEGISLATION AND
MERCHANT SHIPPING, its report,
(1929), 713-34.

IMPERIAL WAR CABINET, of 1917, 696-
8; of 1918 and official channel of
communications, 705.

IMPERIAL WAR CONFERENCE, (1917),
and future constitution of the empire,
698.

INDIANS, 29, 37-8, 49, 160.
INSTRUCTIONS, (1763) to Murray, 43-

52; (1775) to Carleton, 153-161;
(1786) to Dorchester, 177-80; (1835)
to Gosford, 307-18; (1835) to Head,
319-27; (1839) to Sydenham, 416-
24; (1841) to Bagot, 458-60, 462,
483-4; (1878) to governor-general,
674-5.

INTERNATIONAL CONFERENCES, imperial
conference of 1926 and, 709-10.

IRISH FREE STATE, 705, 716, 717, 731.

JACKSON, SIR RICHARD DOWNES, (1777-
1845), administrator of Lower Canada
(1839-40), 418.

JAMESON, ROBERT SYMPSON, (d. 1854),
301.

JENKINSON, ROBERT BANKS, SECOND
EARL or LIVERPOOL, (1770-1828),
secretary for war and the colonies
(1809-12), 226, 236, 239, 240.

JUDGES, in Nova Scotia, 8; in Quebec,
46, 66, 178; and legislature, 225-6,
240, 256, 260, 261, 266, 270, 286, 287,
310, 328, 334.

JURrES (TRIAL BY), 53, 55, 59, 60, 69,
97, 107, 111, 119, 124, 130, 131, 132,
133, 134, 136, 173, 181, 212, 258,
292.

JUSTICES OF THE PEACE, 53, 54, 67, 82,
178, 299, 325.

KEITH, A. BERRIEDALE, 534, 670, 672,
675, 701.

KEMPT, SIR JAMES, (1764-1854), ad-
ministrator of Lower Canada (1828-
30), 259.

KENNEDY, W. P. M., 78, 137, 210, 458,
489, 500, 540.

KING's BENCH, COURT OF, in Quebec,
52, 84, 100, 156.

LA FONTAINE, SIR LOUIS HIPPOLYTE,
(1807-64), French-Canadian leader,
471; and political negotations with
Bagot, 473-4, 476; enters council,
476, 480; and Stanley, 484, 485, 486,
487; retires from council, 493.

LAMBTON, JOHN GEORGE, FIRST EARL
OF DuRu.M, (1792-1840), governor
of Canada (May 29-November 1,
1838), describes colonial conditions to
Glenelg, 359-65; receives Baldwin's
ideas on responsible government, 367-
9; discusses effects of his resignation,
369-73; Upper Canadian legislative
council and his report, 374-82; and
federation, 454; and responsible
government, 490-1; and destiny of
French Canadians, 533; his report
quoted, 210, 390.

LANDS, grants of, (1763), 36-7; grants
before 1763 to be registered, 48-9;
French laws in relation to 67, 84;
method of granting (1786), 178-80;
settlement of loyalists on, 182; ten-
ures, 187, 203, 255, 256, 282-3, 291-
2, 314, 343, 348, 349, 519-32; sales
of, 222, 312-13, 323-4, 519-32.

LANGEvIN, SM HECTOR LOUIS, (1826-
1906), speech on federation, 604.

LAWRENCE, CHARLES, (1709-60), gover-
nor of Nova Scotia (1753-60), and
representative government in Nova
Scotia, 9-18; his instructions, 46.

LAWS AND CUSTOMS oF CANADA, 30, 53,
67, 70, 79-81, 84, 94, 100, 105, 108,
114, 125-6, 139, 177-8, 254, 255,
291-3, 519-32.

LAWS OF ENGLAND, 36, 53, 55, 68, 70,
79-81, 83, 85, 100, 103, 105, 108, 123,
135, 139, 156, 173, 175, 181, 182, 211,
255, 281, 354.

LEAGUE OF NATIONS, COVENANT OF,
735-42; Canada and council of, 742.

Le Canadien, 229, 238.
LEGGE, WILLIAM, SECOND EARL o

DARTMOUTH, (1731-1801), secretary
of state for the colonies (1772-5), in-
troduces Quebec Act in house of
lords, 94.

LIVERPOOL, EARL OF, see Jenkinson,
Robert.
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LORNE, MARQUIS OF, see Campbell,
John D.

LOUNT, SAMUEL, (1791-1838), 381.
LOYALISTS, UNITED EMPIRE, 151, 170,

171, 182.
LYMBURNER, ADAM, (1746-1836), 151,

174, 181, 187.
LYTTON, EDWARD GEORGE EARLE

LYTTON BULWER-, FIRST BARON
LYTTON, (1803-73), secretary of state
for the colonies (1858-9), 536-9.

MACDONALD, SIR JOHN ALEXANDER,
(1815-91), prime minister of Canada
(1867-73, 1878-91), minister of jus-
tice (1867-73), his Memoir8,' 454;
his speech on federation, 550-69; on
office and status of high commissioner,
676-8.
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of Union, 445, and federation, 535,
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SHELBURNE, (1737-1805), secretary
of state for the southern department
(1766-8), 75, 76.

PHILLIPS, WILLIAM, appointed Ameri-
can minister to Canada, 713.
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and, 463, 478-9; Metcalfe and, 489-
93; and function of an executive
council, 499.
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