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THE SENATE

Thursday, October 30, 1986

The Senate met at 2 p.m., the Speaker in the Chair.

Prayers.

DOCUMENTS TABLED

Hon. Raymond J. Perrault (Leader of the Government)
tabled:

Quinquennial actuarial report on the Canadian Forces
Superannuation Account in the Consolidated Revenue
Fund as at December 3 1, 1975, pursuant to section 27 of
the Canadian Forces Superannuation Act, Chapter C-9,
R.S.C., 1970.

Report on the Quinquennial Actuarial Examination on
the state of the Superannuation Account in the Con-
solidated Revenue Fund as at December 31, 1977, pursu-
ant 10 section 35 of the Public Service Superannuation
Act, Chapter P-36, R.S.C., 1970.

Report of the Canada Post Office for the fiscal year
ended March 31, 1980, pursuant to section 80(2) of the
Post Office Act, Chapter P- 14, R.S.C., 1970.

BUSINESS OF THE SENATE

Hon. Royce Frith (Deputy Leader of the Government):
Honourable senators, 1 move, seconded by the honourable
Senator Perrault, with leave of the Senate and notwithstanding
rule 45(l )(a) that when the Senate adjourns today il do stand
adjourned until tomorrow, Friday, October 31, 1980, at 10
o'clock in the forenoon, and that rule 7(l) be suspended in
relation thereto. That requires leave.

An Hon. Senator: No leave.

The Hon. the Speaker: Honourable senators, is leave
granted?

Some Hon. Senators: No.

The Hon. the Speaker: Leave is not granted.

Hon. Duif Roblin (Deputy Leader of the Opposition):
Would the Deputy Leader of the Government go over the rules
that he wants to suspend? 1 would be interested in knowing
them, although 1 rather suspect that 1 will not agree to his
motion.

Senator Frith: In connection with that motion, it is rule
7(l).

Senator Flynn: Perhaps, if we knew exactly why-

Senator Frith: Perhaps we can revive it after 1 move the
next motion.

Honourable senators, 1 give notice that tomorrow, Friday,
October 31, 1980, 1 will move 'that when the Senate adjourns
today, it do stand adjourned until tomorrow, Saturday Novem-
ber 1, 1980, at 10 o'clock in the forenoon and that rules 7.(l1
and 13 be suspended in relation thereto."

Honourable senators, by way of explanation,-
a (1405)

An Hon. Senator: N4ake it good.

Senator Smith: Would the deputy leader mind mentioning
those rules again? 1 looked at rule 7 1

Senator Frith: Rule 7.(l1) and rule 13.
Honourable senators, at the beginning of this week when we

received the message from the other place with reference to
the motion setting up a joint committee to study the proposed
resolution on the Constitution, 1 discussed wîth the Leader of
the Opposition a schedule for dealing wiîh this matter. As I
recaîl it, 1 suggested that if possible we should sit N4onday,
Tuesday and Wednesday evenings as well as in the afternoons,
and do our best to deal with the matter as quickly as possible.
He replied that he did not think it was necessary for us t0 sit
extended hours into the evenings, that he felt it might even
appear a littie unseemly to do so. He said that in his view it
would be much more desirable for us to sit regular hours, from
2 o'clock to 6 o'clock on Monday, Tuesday, Wednesday and
Thursday, and on Thursday evening-

Senator Flynn: No, no.

Senator Frith: -depending on how-

Senator Flynn: That's better.

Senator Frith: -how things stood on Thursday. I-e thought
we could sit on Friday also, if necessary, and that we could
finish the matter by the end of the week. 1 said, "I think that is
very reasonable, and therefore 1 agree that we will not sit
N4onday, Tuesday or Wednesday evenings. We will see how
things stand on Thursday and sit Thursday evening if we have
a sufficiently long list of speakers on both sides, and Friday, if
necessary, and finish it up by the end of the week.

Now 1 understand that the Leader of the Opposition would
prefer not t0 finish by the end of this week but to continue,
more or less along the lines I have just discussed, until
tomnorrow, and to have the vote on Monday. 1 may have made
a mnistake by saying to the supporters of the government in this
place and elsewhere-

Senator Flynn: Especially elsewhere.
Senator Frith: No, not especially. Where I made the

remarks are more likely to be known 10 me than 10 anyone
else, and I say no, not especially but, in addition, in other
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places. The first place I made the report was to the leader and
to the whip, and then I reported it to our caucus. What I said
was that Senator Flynn had made what I thought was a very
reasonable suggestion for dealing with this matter-

Senator Perrault: Hear, hear.

Senator Frith: -and therefore I felt that we should deal
with the matter in that way, namely, to sit Monday, Tuesday
and Wednesday afternoons, and Thursday afternoon and
Thursday evening, if there seemed to be a long enough list, and
again on Friday if there still seemed to be a long list, and to
have the question put and the vote taken by the end of the
week.

I want to make it very clear in giving this notice of motion
for Saturday, which is the end of the week, I am not putting it
on the footing of any reneging on the part of the Leader of the
Opposition, or that I feel he has let me down in an agreement.
I do feel that we had an agreement, but that is open to
misunderstanding as any verbal understanding is.

* (1410)

I think the footing upon which I am putting forward my
proposal is reasonable. We should continue to debate this
afternoon, this evening, and tomorrow morning, for which I
have asked leave. On that my honourable friends opposite have
said that they would reserve leave until at least I have given
some explanation. That does not mean that they are now going
to give ]cave, but it is reasonable for them to wait for an
explanation. If leave is given we will sit this afternoon, this
evening, tomorrow morning-which I would prefer--and if
necessary, tomorrow afternoon and tomorrow evening, with a
vote tomorrow evening, or, if necessary, on Saturday.

I am sorry if I am going to be inconveniencing my honour-
able friends because of my understanding of the agreement I
had with the Leader of the Opposition. I believe, however, that
the best footing upon which to put that schedule is that il is
consistent with the suggestion made by Senator Flynn, which I
thought was a reasonable one, and on which I have proceeded
because I thought, and still think, that it is a reasonable way of
proceeding. That is the reason I have given notice of the
motion which I will put tomorrow. I believe the suggestion that
Senator Flynn made on Monday for dealing with this item was
reasonable then, and is still reasonable.

Senator Flynn: You said Monday?

Senator Frith: I was referring to the conversation you and I
had on Monday. I thought ai the time that you made a
reasonable suggestion, and I still think it is a reasonable
program. I am suggesting we proceed with the Flynn formula,
because I think it is a reasonable one.

Senator Perrault: The Flynn plan. Flim flam.

Senator Flynn: The foghorn from the west is blowing again.
That's the only thing you can do-make loud noises in this
place.

Senator Molgat: What was that you said?
[Scnator Frith.]

Senator Flynn: I said to Senator Perrault that the only thing
he can do in this place is make noises.

Senator Molgat: Did you say something about the west?

Senator Flynn: I said, "The foghorn from the west." Do I
have to draw you a picture, Senator Molgat?

Senator Molgat: I thought your comment had sojmething to
do with-

Senator Flynn: You were wrong, as usual.
Honourable senators, with reference to the statement just

made by Senator Frith, I discussed this matter with him ai the
beginning of the week. I told him we should start the way we
did. It then seemed quite possible that we could complete the
debate on Friday. I gave no undertaking. I told him again
yesterday that I would let him know today what our position
would be. I was expecting that we would sit all day today and
this evening until 12 o'clock, if the Senate so wished, and again
tomorrow in the regular way, from 2 to 6 and from 8 to 12 if
such were the desire of Senator Frith.

What we were proposing-and I discussed it with him
yesterday-was that we should have a convenient time for the
vote on this motion. I thought that Friday was nut an appropri-
aIe lime, and Saturday would be even less appropriate. I said
that Monday or Tuesday next would be better, and that if
there was an agreement we should say that the vote would be
taken ai a given time on a certain day, so that it would provide
all honourable senators with the opportunity to be here if they
wanted to vote.

Senator Marshall: They should be here.

Senator Flynn: That was my reasoning. Senator Frith says
that I let him down. I did not let him down.
* (1415)

Senator Frith: No, I did not say that.

Senator Flynn: In any event, I still think the proposal I put
to the deputy leader is a valid one. If he does not like it, then
there is no deal. Il is that simple. We told him there would be
no deal.

I consider that the motion he intends to put tomorrow is
entirely out of order since il requires two days' notice. There
are no provisions in the rules for sitting on Saturday. Il is nut
simply a matter of suspending the rules. You have to provide
for the sitting on that day, and there is no provision in the
rules. Il is not a sitting day. In any event, I can make that
objection in due course.

I would suggest to him that if he were reasonable he would
accommodate the people on his side. I would ask him: What
difference does il make whether the Senate sits on Saturday
afternoon or Monday evening? I am not saying that, depend-
ing on the circumstances and if there are some changes in the
position of the government, we may not be able to conclude the
debate tomorrow. I did not say that.

However, I suggest that the reasonable thing to have done
would have been to have a vote on a given date. They do that
in the House of Commons. Very seldom will they have a vote
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on a Friday in the House of Commons. They set the date so as
to accommodate as many members as is possible. I made that
suggestion to the deputy leader, but he did not agree with it.
He has received his orders from elsewhere. That is fine. If he
can explain the difference for the government between a
decision of the Senate made on Saturday or Monday, then I
will again discuss the matter with him.

Senator Frith: Honourable senators, I have little to add to
what I said on the question of why we wish to proceed on the
basis of finishing this item this week. That was the program we
launched and whether there was a misunderstanding or not is
irrelevant. I think it is a reasonable program.

The committee has to start its work as soon as possible. That
view is apparently not shared by others. Places like this exist
because we do not agree on everything. It is the government's
position that the committee should start its work as soon as
possible, and "as soon as possible" means, in this context, as
soon as reasonable.

Senator Flynn: Tuesday.

Senator Frith: If we finish the debate this week, then the
committee can start its work on Monday.

I cannot show by some decree on tables of stone that
Monday is the only desirable day. I can only say that that is
the program we started with last Monday-I thought on the
basis of agreement. If my friend says there was no agreement,
then I do not quarrel with him on that, but I still feel that that
is a good program and one we should continue with.

As far as notice is concerned, I think it is clearly in order
because certain types of motion require two days' notice
requiring an intervening sitting day. This is not one of them. I
will make a submission to the Chair for a ruling, if the matter
is raised as a point of order tomorrow, that the notice required
here is one day's notice, which means the next sitting day,
namely, Friday, which is a sitting day. However, we can
debate that tomorrow.

That is my explanation as to why I am asking that the
Senate be prepared to sit, if necessary, on Saturday. Of course,
we can rescind that if it turns out that we have our vote before
then. The key to the whole program, not the agreement-let us
forget about that-

Senator Flynn: Stubborn as the Prime Minister!

Senator Frith: I certainly don't mind being associated with
or compared to the Prime Minister in any way. I am flattered.

That was the program we started with and it is the program
we should continue with. We may have to sit on Saturday, and
that is why I have given notice. The motion will be put
tomorrow. If there is a question of order we can debate it then.

QUESTION PERIOD
* (1420)

[English]
THE CONSTITUTION DEBATE

STATEMENT BY PRIME MINISTER IN REGINA

Hon. Jacques Flynn (Leader of the Opposition): Honour-
able senators, I have a question for the Leader of the Govern-
ment. Radio reports this morning indicated that in his remarks
in Regina last evening the Prime Minister showed a willing-
ness to amend that aspect of the constitutional package now
before us which deals with the referendum. Would the Leader
of the Government tell us if such is the case?

Hon. Raymond J. Perrault (Leader of the Government):
Honourable senators, I do not have the text of the remarks
made by the Prime Minister last evening in Regina. However,
I do understand that the speech was received exceptionally
well in the prairie provinces.

Of course, the Prime Minister has always been forthcoming
in his position regarding consideration of amendments. He has
said from the outset that he wants to be flexible, and that he
will await with interest the deliberations of the committee.
Representations made by certain individuals and organizations
suggest that the referenda sections require, perhaps, greater
clarification.

Senator Flynn: Clarification?

REPRESENTATIONS BY CANADIAN CIVIL LIBERTIES
ASSOCIATION

Hon. G. I. Smith: Honourable senators, I should like to
direct a question to the Leader of the Government in the
Senate. Is it correct that the Canadian Civil Liberties Associa-
tion yesterday expressed strong reservations regarding the
inclusion in the Constitution of the proposed amendments
relating to civil and human rights? They suggested that, in
their opinion, the government's package would not strengthen
the rights of individuals.

Is it also true that the association called upon the govern-
ment to delay beyond December 9 the consideration of the
committee as it deals with the resolution so that more Canadi-
ans could be heard? If that is true, has the government
responded to those representations made by the Canadian
Civil Liberties Association, and, if so, what is that response?

Hon. Raymond J. Perrault (Leader of the Government):
Honourable senators, I have not received any documentation
from the Canadian Civil Liberties Association. However, may
I suggest that this is one of the great values in having this
proposed resolution for a Joint Address to Her Majesty the
Queen dealt with as quickly as possible. If that is the case,
organizations of this kind may be able to bring their views,
thoughts and suggested amendments to the attention of par-
liamentarians. The faster we undertake the process of passing
this motion the better off the people of Canada will be.
Organizations of this kind and others will then be able to state
their views.
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Senator Flynn: Oh, come on!

Senator Perrault: Honourable senators, I do not know
whether Senator Smith is quoting from a news report or some
officiai document, but if he has an officiai document I would
be glad to have a copy of it. I must take as notice the end of
his remarks as to whether the government has responded in
any way.

Senator Smith: I have no officiai document. Consequently,
although i would be otherwise glad to do so, i cannot furnish a
copy thereof to the Leader of the Government.

ENERGY

THE BUDGET- EXPORT TAX ON NATURAL GAS

Hon. Duff Roblin (Deputy Leader of the Opposition): Hon-
ourable senators, i have a couple of questions on the energy
matter which i should like to address to the Minister of State
for Economic Development.

At page 8 of the budget speech it is indicated that the
government is abandoning its plan for an export tax on natural
gas. Does that mean there will be no export tax, that there will
be no tax on natural gas that is exported?

Hon. H. A. Oison (Minister of State for Economic Develop-
ment): Honourable senators, what is clear is that there is not
going to be a tax only on exported gas. After a 90-day period
from November 1, there will be a tax applied on the through-
put of ail gas in Canada, including the export portion.

* (1425)

Senator Roblin: Does that mean that while the government
is abandoning the gas export tax, it will still tax gas that is
being exported?

Senator Oison: It means that all gas will be taxed on a
throughput basis. Export volumes will not be singled out for
any tax treatment different fron that applied to any other gas
sold in Canada.

Senator Roblin: Honourable senators, I think that is as neat
an exhibition of double talk as we are likely to hear for a long,
long while.

Senator Oison: But it is absolutely accurate.

[THE HLDGET -OiL EXPLORATION- PARI ICIPATION OF
PETRO-CANADA ON CROWN t ANDS

Hon. Duff Roblin (Deputy Leader of the Opposition): I
have a further question for the minister in connection with the
energy situation. As i understand what was stated by the
Minister of Finance the other day, Petro-Canada, and perhaps
some other petroleum emanation of the government, will have
the right to back into wells that are drilled on Crown lands in
Canada to the extent of 25 per cent. I am wondering whether
this new rule is to apply to ail activity on Crown lands-that
is, the activities of both Canadian petroleum companies and
international petroleum companies.

isenator Perrault.]

Hon. H. A. Oison (Minister of State for Economic Develop-
ment): Honourable senators, there is an essence of accuracy in
the comment of my honourable friend with respect to Petro-
Canada or some other entity in the public domain acquiring a
25 per cent interest in such a well. Insofar as the totality is
concerned in terms of the other activity that my honourable
friend referred to, I shall try to get him a very detailed reply. I
do not have that information with me now.

Senator Roblin: I thank my honourable friend for his reply.
i emphasize that I am trying to find out whether the same
treatment will be accorded to all companies involved in that
area or whether there will be a difference in the treatment of
companies depending on their status.

i would also ask the minister to inform the Senate as to the
extent to which Petro-Canada, or such other company, will
buy into these situations.

One can understand that up to the point of actual discovery
there are usually considerable expenditures involved by those
doing the prospecting, and i am interested in knowing whether
Petro-Canada, when it buys in to the extent of 25 per cent,
makes any retroactive contribution to the expenditures made
up to the point that it buys in. i should also like to know the
extent to which it will share in expenditures after buying in.

Senator Oison: Honourable senators, again, I think i should
take that question as notice and provide my honourable friend
with an accurate and technical reply. i am sure my honourable
friend knows that a good deal of exploration has gone on
where the cost of that exploration has alrcady been accon-
modated in the taxation calculations for a number of compa-
nies, and, indeed, to some extent, is already written off if it is a
non-revenue producing exploration cost. i suspect that it is
only in the category where there is production or potential
production revenue that this would apply-that is, when some
delivery systern is placed between the site and the market. In
any event, i shall get a more detailed answer to that.

Senator Roblin: i thank my honourable friend for that. I
would ask him to advise us, at the same time, as to the
situation both before and after the budget. i understand his
point that some part of developnent costs up to the point
where Petro-Canada may come in may have been written off
in the past. I want to know whether any distinction is made
between that portion of expenditures which bas been written
off and that portion which is still regarded as an asset by the
company concerned.

But even of more interest to me would be the situation from
here on in, because one of the features of the energy budget is
a change in those expenditures that might be written off
against the bottom line on the tax statement-a very substan-
tial change. I would like to know just what recognition is to be
given to the new situation when Petro-Canada buys in, perhaps
two or three years down the road, after these expenditures
have been made under the new tax regime.

Senator Oison: My honourable friend will know that what
wvas stated in the budget was really a statement of policy and
principle, and in many cases there will follow, obviously, the
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exercise of making the regulations to give administrative capa-
bility to these policies. I am not sure they have all been written
in the greatest detail for administrative capability.

e (1430)

My friend will also realize that a number of bills will follow
in the houses of Parliament after the budget debate, and at
that stage, of course, there will be an opportunity to get
greater explanations. But even at that stage it is not always
possible to reply in detail as to what the technical regulations
may be, because in many cases they are not even written by
that stage.

Senator Roblin: I appreciate what my honourable friend is
telling me. I urge him to make the best haste he can because,
as he probably knows, there is going to be a considerable
milling around in the petroleum industry with respect to
investment until some of these matters are clarified. But 1
would ask him to give the Senate an assurance that when these
regulations are being drafted people who have a legitimate
right or interest to be consulted will have an opportunity to
comment on them. One has seen the report of the Canada
Council and others strongly recommending some input from
the victims, if I may use that shorthand expression, of regula-
tions that have been drafted in conformity with bills, and I
would appreciate an assurance from him, particularly in this
case, that these people will be able to make some input into
regulation-writing before the die is cast.

Senator Oison: I do not want to accept some of the ter-
minology that my friend has used such as "victims" and that
sort of thing, but this government has a long and favourable
history of consultation with the people affected by such regula-
tions and has tried to make them administratively reasonable.

Senator Roblin: Would the honourable minister give some
consideration to ensuring that the long and reasonable record
would be extended to the people who are affected by the
regulations we are discussing?

Senator Oison: Honourable senators, I was trying to point
out that the pattern is so well established that I think my
honourable friend can expect that.

Senator Roblin: I take that, honourable senators, as an
assurance.

THE ECONOMY

THE BUDGET-STATEMENTS BY FORMER MINISTER OF FINANCE
AND THE PREMIER OF SASKATCHEWAN

Hon. C. William Doody: Honourable senators, I wish to
address a question to the Minister of State for Economic
Development. Last night a former finance minister, Mr.
Turner, condemned the government's energy policy as an
unwarranted attack on the oil and gas industry, and he further
claimed that the budget had done little to bring the large
federal deficit under control. Is the former finance minister
correct in these assertions?

Hon. H. A. Oison (Minister of State for Economic Develop-
ment): Honourable senators, I suppose it is not the best thing
to do to try answering a question by asking another, but I
really am curious as to whether the preamble to the question is
based on ny honourable friend's interpretation, or if it is some
speculation in the press as to what the former Minister of
Finance said. Of course, for me to give a reply on that basis
would be absolutely and completely against the rules of this
chamber. But if my honourable friend would like to rephrase
the question and clarify whether this is his interpretation of
what he thinks he saw or someone else's interpretation of some
remarks that were made in Regina, it would be a little helpful,
because the conclusion he comes to after he has gone through
this transfer of interpretations may be a long way from the
truth.

Senator Doody: I am not sure if that was an answer or a
question or a new rendition of an Eisenhower press release.
But in the interests of the tortured syntax, the likes of which
we have never seen before, I would like to assure the honour-
able gentleman that most of my questions are interpretations
of material that I have. In this particular case it is the
interpretation of a statement that was made by the former
minister of finance last evening. To make the whole thing very
short, would the honourable minister care to answer my ques-
tion or not?

Senator Oison: Honourable senators, what I would like to
do is to sec the text of the speech that was made. I am not even
sure that it is within the rules for me to comment on that,
because obviously Mr. Turner has the right to make any
comments that he likes, but that does not necessarily initiate a
debate in this chamber, whether we agree with him or disagree
with him.

But it is also possible, because it has happened to me a
number of times, that one or two sentences have been taken
out of context and this can give a somewhat different meaning
than what was intended by the author or the speaker in this
case. So I think it would be helpful if i had a look at the whole
speech, and if my honourable friend has it he could save me
the trouble of having to obtain it by sending it over to me.

Senator Doody: i shall certainly get a copy of the speech for
the honourable senator. I had to quote out of context because
it would be an imposition on the time of the Senate if I were to
read the entire speech. But if that is the way the rule is
interpreted, then i shal certainly try to do so in the future. But
my question really is not as to whether the former finance
minister had the right to condemn the unwarranted attack on
the oil and gas industry; my question is: Was he correct?
Perhaps it was a warranted attack; I don't know. i am simply
asking the representative of the government to help. However,
we can wait until the minister has had an opportunity to read
the document. I shall try to get him a copy of Premier
Blakeney's comments of last evening too.

Premier Blakeney was quoted as saying that he preferred
the Crosbie budget to the more recent budget because it was
less onerous on the low-income earners in the country, which is
a point that I made in the Question Period yesterday. He also
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warned the government that Saskatchewan wouid iauncb a
court challenge if the federal government tried 10 impose the
new 8 per cent tax on the net revenues of oul and gas
producers.

These two matters are aiso taken out of context because I do
not bave the entire statement of Premier Biakeney. I can try lu
gel il. Wouid the minîster responsibie for economie deveiop-
ment tell us if Premier Biakeney was correct in describing Ibis
budget as being more onerous on low-income earners than the
previous budget.

Senator Oison: H-onourable senators, no. I would completely
and dianmetricaliy disagree wiîb that assertion purported to
have been made by Premier Biakeney. 1 couid give a number
of reasons why this budget is not in fact doing what he said. To
support my view on that I can say that the people of Canada
were asked wbat tbey îbought of that last budget and îbey
turned it down.

Senator Perrault: And how!

Senator Flynn: Give them an opportunity îojudge yours.

Senator Doody: Weli, honourabie senators, I guess we
sbouid reaily take up a moment or two 10 allow that penetrat-
ing insight mbt the obvious to gel. In the meantime Ibere
seems to be some inconsistency witb regard to the diamnetricai
opposition of the minister to Premier Blakency's statement and
the proposed increase in the price of home heating ou., and
these buge cuts in the purcbasing power of the Canadian
dollar. I wonder if the bonourable minister couid expiain wbat
appears 10 mie lu be a rallier major contradiction.

Senator Oison: Weil, il is so simple that I tbought il would
bc seif-evident t0 the bonourable senator that if you add up the
loîaiiîy of the Decemnber 1 l budget of the previous govern-
ment, and the impact of that on the Canadian consumer, in the
purchase of fuel supplies, and then take the totality of those
parts of the budget dealing witb energy in the budget that
came down cariier Ibis week, il is compieîely obvious that the
consumer wiii not have the increases contained in the cariier
budget. Il is s0 clear that il is obvious.
* (1440)

Senator Doody: Would the minister provide me witb a copy
of wsbat be refers 10 as "the totality of these increases," ,ind I
will try 10 obtain-I dislike using these words. but one bas
10 -the totality of the new modality of the

Senator Oison: The totaliîy of the calculations.

Senator Doody: The minister means the total, does hie not'?
If I can, I ssiii gel the total from the Crosbie budget-

Senator Oison: Your leader bas already accepîed the chal-
lenge, and will have that donc.

Senator Doody: Since I bave been so co-operative in offering
t0 gel copies of Mr. Turner's speech and Mr. Biakeney's
statemnent, perbaps the minister migbl gel me a copy of the
totality of the increases in the budget.

Senator Oison: Honourabie senators. that wili not bc a large
job, because I undersîand that in the other place there was a

Sený.fl Oody I

challenge thrown down by the Minister of Finance 10 the
Leader of the Opposition to show him-I oniy know what 1
saw on television-that the discussion we have just had is, in
fact, just so and so. It is reaily up 10 the leader of the
Conservative Party in thc other place. He accepted that chai-
lenge, so 1 suppose hie is going to do ail those calculations and
corne back with them. But 1 predict that hie wiii find that he is
wrong, or that hie is trying t0 count appies and oranges, which
are not necessariiy the same thing.

Senator Flynn: He wili not do the same thing that you do.

Senator Doody: As 1 have said, 1 have no hesitation in
getting that materiai.

Senator Oison: It is aiready being donc.

Senator Doody: As the minister has stated, it is already in
the process of being prepared.

The other part of my question concernis the Saskatchewan
Premier's stateinent that hie intends to launch a court chal-
lenge if the federai government tries 10 impose an 8 per cent
tax on net revenues of oul and gas producers. Is the Govern-
ment of Canada prepared t0 accept that challenge in court'?

Senator Oison: 1 do not believe there is any question of
whether or not the Canadian government is prepared to accept
the challenge. If the Government of Saskatchewan decides 10

iaunch a court action, I do not believe they would necd to seck
the permission of the fedlerai government to do so. The former
Minister of Justice would know that vcry wcll. In somne cases
they would necd t0 scek permission Io launch a court action,
but in this case I do not think they would need our permission.

ENERGY

STATLIS OF APPLICAION BYQ& MPP INSTO(CON STR(1\,
P I PULIN E

Hon. Richard A. Donahoe: Honourabie senators, I have a
question f'or the Minister of State for Economic Deveiopmnent.
Il arises as a consequence of the several questions which werc
addressed to himi yesterday on the Q & M pipeline. I trust that
I may be excused from giving wbat mnay appear t0 be fairly
lcngthy quotations from two sources, but I assure honourable
seriators that those quotations arc neccssary because they
constitute the essence of my question.

I refer the minister t0 bis commnents on October 15, Io bc
found at page 869 of Dehatc's of the Seizate, as foiiows:

I should add that I indicated ycstecday and 1 want to
clear Ibis up aitbough il was not entireiy erroneous-

Apparcntly it was partially erroneous but not entirely:
-tbat perbaps no lurther action could bc taken until a

new application came before the National Energy Board.
I want to correct that by the answer 1 gave today, that
new information is bcing given to the National Energy
Board respecting a previous application, or the application
wbich was deait wiîb before.

I had great difficulty understanding that when I beard il first.
and 1 bave even greater difficulty understanding il wben I read
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it again. On the other hand, it is put before its author, so I am
sure he understood it if no one else did.

I should now like to quote two paragraphs from the last two
pages of the National Energy Board decision on the applica-
tion of Q & M Pipe Lines. They are as follows:

The Board believes that the timing of the availability of
the reserves of oil and gas will be more determinable upon
completion of drilling-now under way or planned. This
will have a bearing on the design's feasibility of a gas
pipeline serving markets east of Lévis and Lauzon, and Q
& M may wish to make a new application.

That is the first paragraph. The final paragraph of that
decision reads:

Having regard to the foregoing considerations, findings
and conclusions, and having taken into account all mat-
ters that appear to it to be relevant, the Board denies Q &
M's application.

My first question to the minister is: Given that both these
quotations of the National Energy Board decision would sug-
gest that the application is dead, is the minister absolutely
certain-I hope he is following me very carefully-of the
validity of his response of October 15, that a further applica-
tion is not necessary and that Q & M need do nothing more
than submit to the board further details of clarification, there-
by necessitating no further public hearings?

Hon. H. A. Oison (Minister of State for Economic Develop-
ment): The honourable senator has given a great deal of
credence to the replies that I gave some time ago. I said-and
the reply was off the top of my head-

Senator Donahoe: That's dangerous.

Senator Oison: -that the application was probably denied,
and therefore-it was not completely denied because certainly
the section from Montreal to Quebec was approved, but
beyond there it was denied. I said that. 1 then had officials in
my department check that out. They came back with the
information that there was new information being supplied by
the applicant which would meet the conditions which were the
basis of the refusal by the National Energy Board. Some of
them were environmental. Some were contained in the para-
graph that the honourable senator quoted, but he did not quote
enough, because while I was listening to him I was not sure
whether that drilling activity was related only to the potential
gas supply off the east coast, or whether that was to add to the
total reserves in Canada of drilling that was under way. That
happens to be important, because the National Energy Board
is now receiving submissions to reassess the totality of the
reserves in Canada.

That was not in question-as to the volumes that were
required for the entire Q & M pipeline. In other words, there
were reserves already established, before this latest set of
hearings, to supply that line, in any event. So I believe they
were referring to the potential that can possibly go into a
distribution system from the area involved, namely, off the
east coast.

I had better take rny honourable friend's question and
obtain a reply from the National Energy Board, and others
who are involved in this whole exercise, taking into account
what has happened, not only in terns of the original applica-
tion, but also the terrns and conditions, if there are any, under
which it was partly accepted and partly denied, and what the
NEB has said. I should also undertake to get at least an
expression from the National Energy Board as to whether a
new application is required, or whether additional information
on the two aspects of it can indeed revive that section from
Quebec to the east coast.

My honourable friend should give us a couple of days in
which to put all that information together. I understand that
sort of question, but I do not think it is useful to go back over
some things that I said when I did not have any background
information. I admitted that I wanted to clear it up, even at
that time.

Senator Donahoe: I have a supplementary question. I take
it, from what the minister has just said, that there is a strong
possibility that the application may, in fact, as I have suggest-
ed, be dead. It may very well be that there is sone possibility
that new material can be put before the board and revive the
application insofar as it denied the extension of the pipeline
into the maritime region beyond Quebec.
e (1450)

If, in fact, it proves, when my honourable friend brings back
the answer that he has time to provide, that the application is
dead and that it must be renewed, if there is to be an approval
now given for the extension of the pipeline to Nova Scotia and
through the maritimes, in the light of the possibility can the
minister tell us how the government, as was stated in the
course of the budget speech, can possibly, on its own responsi-
bility, ensure completion of the Q & M line?

Senator Oison: Honourable senators, the honourable senator
should accept that it is a firm commitment on the part of the
government that we want that pipeline built so that gas will be
available from one coast of this country to the other. Insofar as
the mechanics of doing it are concerned, perhaps we need a
few days to look into the question that was asked a few
minutes ago. It may be that there is some other additional
undertaking necessary by the government to make certain that
it does go ahead, and that is what we were talking about in this
firm policy of the government that that ought to be in there.
As to the mechanics, I hope my honourable friend will give me
a couple of days to find the exact answers to those technical
questions, whether or not the application is no longer valid and
we have to start over again and that sort of thing, but I give
him an undertaking that I will bring him that information in a
few days.

Senator Donahoe: I accept with gratitude the minister's
undertaking and certainly will give him all the time that he
would reasonably require to supply me with that information,
but while he is in the course of securing that information, I
would hope that he would be able to come back to this house
with some assurance that the commitment about which he
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speaks, that we are told will ensure completion of the line, wiil
be a commitment in the terms of the original commitment,
namely, that the line will be completed according to the
original construction schedule with gas flowing through the
line by surnmer's end in 1983. If it should prove that he is
unable to give that cornmitment, perhaps he would be good
enough to indicate to what further date that comrnitment bas
been advanced.

Senator Oison: 1 should refer my honourable friend to page
4211 of House of ('ommons Debates because a sirnilar set of
questions was asked of the Ninister of Energy, Mines and
Resources, who is directly responsible for that. 1 arn not going
to read tl ail, but what the minister does say, in essence, is
that:

_the National Energy Board bas indicated that il is
willing to deal expeditiousiy with a new application. In
the view of the board, there wouid be fewer deiays and
fewer legal problems in dealing with a new application
and less time would be wastcd than if it were to hear an
appeal.

That is one answer. Furthcr down that same page, he goes on
to say:

-if necessary, a bill wili be introduced in this House to
achieve that purpose.

That, of course. is to get the approval for it, so i think if my
honourable friend will look at page 4211 of Commons Han-
sard he will find the exact answcrs to what he was trying to
seek, and i thank my honourable friend for bringing it
forward.

Senator Donahoe: I thank the minister for that information
and 1 will peruse that portion of Hansard with great interest,
and i arn delighted to find that what he is telling mc is that the
government proposes to ride roughshod over the National
Energy Board's decision in the event that it should be adverse
to the extension of the line.

Senator Oison: My honourable friend can make that inter-
pretation if he likes, but words such as "roughshod" and A of
that are not appropriate, as far as I arn concerned, with regard
to what the government is going to do.

Senator Donahoe: Perhaps he will do it in a smooth, sly way.

ECONOMIC DEVELOPMENT

THE BU~DGET- AtLLOCATIONS [OR RI SLARCH AND
DE VEL OPM ENI

Hon. Nathan Nurgitz: Honourabie senators, i have a ques-
tion for the Minister of State for Economie Development.
Yesterday, Senator Oison took pride in the additional surns
that would be allocated to research and developrnent-

Hon. Senators: Hear, hear.
Senator Nurgitz: i thought that would draw a round of

applause. The budget, however, provides only a very farniliar
assurance that sufficient funds-and i arn now quoting
because there were somne admonitions to members on this side

[Senato, Donahoc]

for not having read the budget-"have been allocatcd to the
economie devclopment envelope" to strengthen existing pro-
grams and launch new initiatives in support of research and
development, industrial expansion and export development. So
that those concerned about Canada's future ability to compete
in the high technology market place can be assured that this
commitment is something different fromn previous commit-
ments like this contained in other Liberal budgets, wiil the
Minister of Econornie Developrnent give us now the details of
the specific increased allocations to research and development?

Hon. H. A. Oison (Minister of State for Economic Deveiop-
ment): Honourabie senators, rny friend shouid look at pages
30, 31 and 32 and he wili find the broad outline of that.
Obviousiy, the governrnent and, indeed, the Economie De-
velopment Comrnittee, will have to look at the specifie pro-
posaIs as to how much for this type of R & D and that. That is
a perfectly normal action to take, and 1 can assure rny friend
that when the specific research and developrnent programs,
cither new initiatives or enriching of the ones that are already
there, are brought to the Economie Deveiopment Comrnittee,
the ministers responsible for them, whether they are in agricul-
ture or industry, trade and commerce or fisheries or wherever,
will make those announcements. But in case my honourable
friend misses those announcements by those ministers, i will
try to sec that they are brought to the house so he will have
first-hand knowledge of them.

Senator Nurgitz: i will anxiously await those announce-
ments. Thank you, Mr. Ninister.

I-HE BUDCFT- WEStERN DEVLLOPMEN[ tEND

Hon. Nathan Nurgitz: Honourable senators, i should like to
quote from page Il of the budget.

We have, therefore, allocated $4 billion to a Western
Devciopment Fund, of which we expect to spend $2 billion
over the next three years.

Could the minister indicate to us in what specific ycars in the
future the remaining $2 billion for the Western Development
Fund will he spent?

Hon. H. A. Oison (Minister of State for Econonie Develop-
ment): i cannot at this time. Obviously, there may be some
projeets to be undertaken for the sum of $2 billion that may
require larger amounts, s0 that there would be somne dlown-
stream costs involved and that sort of thing. There may bc
some further new initiatives but what is important is that this
rather significant amount of money is dedicated to that eco-
nomic development program.

Senator Nurgitz: If i can ask the honourabie senator then
reaily there is $2 billion committed now-

Senator Oison: Two billion dollars, or more than that for
subsequent years.

Senator Nurgitz: You are not saying which of those years
wsould be the subsequent years.
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Senator Oison: I would expect it would be the years immedi-
ately following the ones that have already been specified.

THE CONSTITUTION DEBATE

CONFLICT BETWEEN NORTHERN PIPELINE ACT AND PROPOSED
CONSTITUTION ACT, 1980

Hon. Nathan Nurgitz: I have one final question of which I
am sure the minister in his capacity as the minister responsible
for the Northern Pipeline has had ample notice. Honourable
senators, I referred to it yesterday in my remarks. Some weeks
ago during the Northern Pipeline committee some concern was
expressed by the senator from the Yukon, Senator Lucier,
concerning aspirations of the Yukoners. Very briefly, could the
minister responsible for the Northern Pipeline tell us if he bas
resolved the conflict between section 6 of the proposed Consti-
tution Act, 1980 and section 26 in the Northern Pipeline Act,
one providing for mobility of Canadians with respect to
employment anywhere in Canada, and the other giving prefer-
ential treatment to Yukoners?
* <1500)

Hon. H. A. Oison (Minister of State for Economic Develop-
ment): I tried to answer that the other day, but I obviously
have not satisfied my friend that there may be some restric-
tions because of residence requirements. What I tried to tell
him the other day-and I thought he understood-was that
there were certain things going to be done, such as the
introduction of training in certain skills, to enhance the posi-
tion of Yukoners with regard to taking on those jobs. If he
wants to relate the matter directly to something in the consti-
tutional package removing those restrictions that are simply
based on residential requirements, inside or outside of provin-
cial or territorial borders within this country, I am not sure
that there was as much of a conflict as my honourable friend is
trying to make out. However, I will have a look at that and see
if there is some more expanded and detailed answer that I can
bring to him.

Senator Nurgitz: Before I leave the question, I should say
that I do have a misunderstanding-or a non-understanding.

One section that I referred the honourable the minister to
says that everyone, everywhere, gets a right to a job. Is that
not what section 6 of the proposed Constitution Act, 1980
says? If we are all clear on that I then would like to know what
happens when you fly in the face of section 26 of the Northern
Pipeline Act, which gives preferential treatment to Yukoners?
Are you trying to suggest to me that there is no conflict? Well,
if the minister has undertaken to give us a response, I accept
that.

Senator Oison: I am going to do that, but my honourable
friend must know that there are expressions in there like,
"wherever practical", and "wherever possible", and so on.

Senator Nurgitz: From my conversations with people from
the Yukon, I gather they do not think it is a matter of
'wherever practicable" and "wherever possible". They think
they have a commitment.

ENERGY

THE BUDGET-POLICY RESPECTING CANADIAN OWNERSHIP OF
OIL COMPANIES

Hon. Lowell Murray: Honourable senators, I want to follow
up my question of yesterday to the Minister of State for
Economic Development concerning the Canadian ownership
account.

This, as I said yesterday, is a situation where Parliament is
being asked to approve the imposition of a tax, the rate of
which will be set by the cabinet. This seems analogous, as far
as I am concerned, to asking Parliament to approve the
imposition of an income tax of somewhere between zero and
50 per cent. As a layman I am puzzled by this procedure.

Will the minister ascertain whether the government have
satisfied themselves specifically as to the legality of proceeding
in this way? I had always been led to believe that it was the
exclusive prerogative of Parliament to set the rates of taxation.
I know that I cannot ask the minister for a legal opinion-
indeed, he is not permitted to give one-nor can I ask him to
lay on the table, I suppose, the opinion that the government
has received with regard to the legality or otherwise of this
matter. I would like to know, however, if the government have
satisfied themselves specifically as to the legality of this.

Secondly, I would ask him if he can to inform us, in due
course, what precedents exist for applying a tax of such
general application in this way.

Hon. H. A. Oison (Minister of State for Economic Develop-
ment): Honourable senators, I believe I gave the honourable
senator an undertaking to seek a fuller explanation of that
yesterday; but if there are new elements in the information he
is seeking, I will also take them as notice.

Senator Murray: With great respect, the minister gave me
no such undertaking at all. What the minister told me yester-
day was that I had not read the provision in question, and
attempted to justify it by saying that the government can have
recourse to several acts pursuant to which fees for certain
activities are adjusted from time to time. I suppose this is
analogous to provincial hunting licences, and that sort of thing.

What we are talking about here is a tax of very general
application that Parliament is being asked to authorize, in
such a way that the government, up to a certain ceiling, would
be permitted to set the rates in due course. I think this is an
unusual procedure and I am asking the minister to let us know
what the precedents are for this kind of thing.

Senator Oison: Honourable senators, I will take that as
notice and try to get the honourable senator a detailed and
complete explanation of al] the matters he bas raised.

VETERANS AFFAIRS

THE BUDGET-PENSIONS AND ALLOWANCES

Hon. Jack Marshall: Honourable senators, I have a question
for the Government Leader in the Senate. It has to do with the
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omission of any refcrence in the budget to the veterans of this
cou ntry.

Prior to the resumption of this session the governm-ent
passed Bill C-28, which provided relief in connection with the
qualification period for receipt by widows and pensioners of a
certain rate of disability pension. Unfortunately, most of those
widows will have to wait six-and-a-half years before they
qualify. In view of that long period, and the increase in
inflation that will take place over the period of six-and-a-half
years. 1 wonder if the government leader could inquire to sec if
any relief could be forthcoming by introducing an arnendment
to the Canada Pension Act, and aIl those other acts referred
to, with the object of rclieving that pressure and reducing the
period of six-and-a-half ycars.

Hon. Raymond J. Perrault (Leader of the Government):
The question will be taken as notice, honourable senators.

Senator Marshall: Another matter in connection with veter-
ans has to do with the basic rate of pension, which has not
been reviscd for sorne years. Again. through inflation, there is
a long period of catch-up. The veterans have to wait to corne in
fie with a reasonable rate of disability pension. 1 wonder if
the minister, while lic is inquiring on the other matter, would
make a further inquiry as to whether or not the governmnent is
considering revising the basic rate of pension to bring those
pensioners up to a decent standard of living.

Senator Perrault: Honourable senators are aware that this
governmnent has had a very creditable record with respect to
veterans and their dependents, and their conccrnis arc undcr
constant and continuing review to make certain that within the
financial ability of' the Canadian taxpayers, continuing
improvements ca n be made, and programis for themn
introduced.

I NDUJSTRY

IIRVt t R ( ORPORATIO\ NI;U'SP!\PiR RIt OR7 01P \\
C LOSINGS

Hon. H. A. Oison (Minister of State for Economic Develop-
ment): Honourable senators. 1 wish to respond to a question
asked bv Senator Charbonneau on October 28 regarding a
possible consideration of Canadian plant closures by the
Chrysler Corporation.

The honourable senator may recaîl that when miy colleague.
the M1inister of Industry. Trade and Commerce, announced on
May 10 of this year the details of the agreemnent between the
Governmient of Canada and the Chrysler Corporation for
financial assistance to Chrysler Canada i. td., he indicated a
key component of that agreement regarding plant closings.
M4r. Gray, emrphasized that the Governnmcnt of' Canada insisted
on a conditon that none of the facilities of Chrysler Canada
can be closed ssithout obtaining his approval.

In addition. it is miv understanding that the plants Chrysler
ina', bc considcring flor closure are located in the United
States. 1 might add that the United States governmient did not

[Smt.tor Ma,irh,II

obtain the guarantee sse insisted upon to protect Canadians
working in Chrysler Canada plants.

PUBLIC SERVICE
STRIKL OF TRANSLATORS AND t\T[IRPRFTt-RS

Hon. Raymond J. Perrault (Leader of the Government):
Honourable senators, 1 have a delayed answer to a question
asked by Senator M4urray regarding translation work donc by
supervisors during the current negotiations betwcen translators
and the Trcasury Board.

The answcr is that there is no work prcsently being donc by
supervisors in the translation bureau. There was contract work
donc carlier iii response to the extra work load put on transla-
tors by parlîamentary committees durîng the sommer. 1 must
emiphasiLe that this had nothing whatsoever to do with the
strike.

1 havi, a lengthy answer to give on the statos of negotiations
with the translators, including a document which provides a
chronology of events which have oceurred since the outset of
bargaining, a list of pay offers by category, ai section on
maternity benefits, paid leave and Icave without pay. mnaterni-
ty. paternity and adoption Icave. 1 would bc pleased to read the
answer. However, if Senator Mlurray is agreeable. 1 will have
it placed on the record and perhaps he could ask questions on
it tomorrow.

e(1510)
Senator Murray: That would bc satisfactory.
(The an.werfollov.s:)

Negotiations for a renewed collective agreemtent eoin
meneed on September 18, 1979, six monthis after the
agreement expiry date of March 18, 1979. Tfiis delax was
occasîoncd by the inability of the Canadian Union of'
Professional and Technical Lmployees (CL PTE) to mieet
before that date due to the ncgoliators' vacation leave
plans and its preoccupation with another group's negotia-
tions (Aircraft Operations). As no substantive progress
was being made after negotiations finally eonmcnccd and
also in order to expedite a seulement. the Employer
requcstcd the aid of a conciliation officer and sobsequent-
1', on November 13, 1979 applied to the Publie Service
Staff' Relations Board (PSSRB) l'or a Conciliation Board.

On February 25, 1980. the Conciliation Board hcarings
comimenced. Although the Conciliation Board Report
could have been handed down as early as Mv1arch 10, 1980.
the major delay was duc Io the fact that the Conciliation
Board Chairman, through several reqoests to the PSSRB,
had to have extended the due date for the report to .lone
13, 1980 as the Board Report from .iune 13111 to the date
on which it was released, Augost 15, 1980,. xas caused by
the hospitalization of the Employer's nomince on the
Conciliation Board.

t is to be noted that the Conciliation Board Report %vas
îndeed not a unanimnoos one but. in fact, three separate
reports.
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After the Conciliation Board Report was received, the
parties met on August 21, September 17, 18, 19 and
October 10 and 14 without a resolution to the dispute. On
October 14, with the objective of breaking the impasse in
negotiations, the Employer applied to the PSSRB for a
mediation officer. Negotiations, through the mediator,
continued that night until 6:00 a.m. of the morning of
October I 5 and recommenced at 2:00 p.m. that afternoon.
This negotiation session finished at 5:30 p.m. that day as
the Union had another meeting to attend. At this junc-
ture, there was some optimism that a settlement could be
reached. However, on October 16, the Employer was
surprised to learn, through the news media, that the
Union had informed the press that mediation efforts had
broken down. Nevertheless, from that date to the present,
the mediator has kept in continuai contact with both
parties.

On October 17, the Employer, through the mediator,
made the following proposal to the Union:
(a) Pay- 10.75 per cent first 15 months
-10.5 per cent second 15 months
Duration-30 months

It is to be noted that this pay offer to the Union was
based on the Employer's policy in collective bargaining,
that is to say, that federal public servants should be
paid, on the average, rates of pay which are being paid
to employees in similar occupations in the private
sector. The Employer's pay offer would raise the aver-
age salary for the Translation Group from $21,473 as
of the expiry date of the last collective agreement
(March 18, 1979) to $26,279 effective June 19, 1980.
This pay offer would also provide retroactive increases
in salary at the most populous levels in the group as
follows:
Translator 2-$5,407
Translator 3-$6,429

(b) Leave & Benefits Related to Family Responsibilities
Package

This package is similar to the provisions recently
granted to the Clerical & Regulatory Group whose
collective agreement was signed on Friday, October 17,
1980.

The package, which includes a new maternity ben-
efit, will affect both paid leave and leave without pay
entitlements and provisions for various family-related
needs, including maternity, paternity, adoption, care of
children, illness and other family responsibilities, as
well as situations where an employee's spouse is relocat-
ed. For your information, I have attached a copy of a
Fact Sheet which outlines the principles of these ben-
efits in greater detail.
The mediation officer met with the chief negotiators for

both parties on October 23, 1980. This meeting was of an
exploratory nature only. The mediation officer still

remains seized of the dispute and the Employer is hopeful
that a settlement which will be equitable both to the
Translation Group and the Canadian taxpayer will soon
be reached.

FACT SHEET-LEAVE AND BENEFITS RELATED TO FAMILY
RESPONSIBILITIES

The package, which includes a new maternity benefit,
will affect both paid leave and leave without pay entitle-
ments and provisions for various family-related needs,
including maternity, paternity, adoption, care of children,
illness and other family responsibilities, as well as situa-
tions where an employee's spouse is relocated.
Maternity Benefit

This new benefit would provide female public servants
on maternity leave with income for the two weeks which
they now have to wait before receiving unemployment
insurance benefits. This benefit would provide up to 60
per cent of insured earnings to a maximum of $174 per
week, for a two-week period. The amount is the same as
that paid under unemployment insurance and would be
revised according to changes in unemployment insurance
benefits.

The combination of the maternity benefit and unem-
ployment insurance would provide female public servants
with 17 weeks of paid maternity leave at 60 per cent of
insured earnings, to a current maximum of $174 per
week.
Paid Leave

Special leave with pay, to a maximum of five days in
any fiscal year, may be provided to cover the following
situations:
-up to two consecutive days for the temporary care of a

sick member of the family
-one day for needs relating to the adoption of a child

one day for male employees for needs relating to the
birth of his child

-up to half a day to take a dependent family member for
medical or dental appointments or appointments with
school authorities or adoption agencies

Leave Without Pay
Periods of leave without pay, with varying provisions

for job security and continuation of benefits, to be granted
to employees to cover the following situations:
-up to three months on a non-renewable basis, for

personal needs, subject to operational requirements.
The employee's position would be protected and the
employer would continue to pay its share of pension
and benefit plans

-more than three months but not exceeding one year, on
a non-renewable basis, for personal needs, subject to
operational requirements. Employees would retain pri-
ority for appointment status and would be able to
maintain contributor status to pension and insurance
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plans by paying both the employee and the employer's
share in such plans
up to a total of five years for the care and nurturing of
pre-school age children with retention of the right to
compete for positions limited to Public Service
employees. To maintain contributor status, employees
would pay the employer and employee share of pension
and benefits plans
up to five years, with priority status for appointment, to
accompany a spouse who is moved to a new location on
a temporary basis, or up to one year with priority status
for appointment at the new location, when a relocation
is permanent. During such leave, employees would pay
the employer and employee share of pension and insur-
ance plans to maintain their contributor status.

Maternity, Paternity and Adoption Leave
Employees not wishing to take an extended maternity

leave are no longer to be required to provide medical
certificates of health.

Paternity leave without pay of up to 26 weeks to be
available to male employces following the birth of his
child, provided that the combined total of post-delivery
and paternity leave granted to an employee-couple for the
birth of their child not exceed 26 weeks.

Adoption leave without pay for a period of up to 26
weeks to be available to employees following adoption of a
child, provided that the combined total leave used by an
employee-couple in connection with the adoption of a
child not exceed 26 weeks.

During maternity, paternity and adoption leave, the
employee's position will be protected and the employer
will continue to pay its share of pension and benefit plans.

IRISH MOSS

QUESTION ON ORDER PAPER

Hon. Heath Macquarrie: Honourable senators, in the realm
and under the heading of delayed answers, perhaps I might
direct the attention of the Leader of the Government to a
written question on Irish moss which I placed on the order
paper on May 16. The temperature being what it is today, we
all realize that May is a long way in the past.

Would the Leader of the Government ask some of his
colleagues to have their officials weigh some of the Irish moss
so that I may have the figures before next season's operations
begin.

Hon. Raymond J. Perrault (Leader of the Government): I
hope the honourable senator is not suggesting the question is
so old that it is growing moss. I want to assure him that my
failure to respond has not been deliberate. The information has
not been provided to me as yet. i want to thank the honourable
senator for reminding me of my obligation.

(Senator Murrav.]

PRIVATE BILL

CANADIAN MERCHANT SERVICE GUILD- SECOND READING

Hon. Charles McElman moved the second reading of Bill
S-12, respecting the Canadian Merchant Service Guild.

He said: Honourable senators, the petitioners for this bill
are Mr. Robert F. Cook and Mr. Maury R. Sjoquist both of
the city of Ottawa and respectively the president and secre-
tary-treasurer of the Canadian Merchant Service Guild. The
purpose of the bill is to repeai and replace the existing act of
incorporation being chapter 99 of the Statutes of Canada,
1919.

The Guild was created in that year essentially to unite,
fraternally, Canadian seamen and also to provide those
seamen, as well as their dependents, with a measure of insur-
ance protection in accordance with the provisions, limitations
and requirements of the 1917 Insurance Act relating to frater-
nal benefit societies as provided by section 2 of the existing act
of incorporation.

The Guild does, indeed, unite fraternally. However, its
membership has, for a long time, been restricted to licensed
seamen and marine pilots. The Guild's initial aim to provide its
members with insurance protection has been abandoned for
over 50 years.

The Guild now has some 4,693 members throughout
Canada. The membership is mainly classified under four
categories: Masters, 1, 197; mates, 1,900; engineers, 1,200; and
pilots 396. The Guild permanently employs 22 persons.

The assets of the Guild as of September 30, 1979 amounted
to $344,000. At that time its annual revenues were established
at $1.193 million and its expenses at $1.146 million--about
$40,000 of a clearance in the black.

Throughout the years its structure has been greatly modi-
fied, become more complex, and no longer corresponds to its
description as enacted in its original act of incorporation. The
national by-laws now reflect this situation.

The Guild's membership is divided into two branches,
namely, the eastern and the western.

Two associations are affiliated with the Guild: The National
Association of Canadian Marine Pilots, and the Association of
Masters and Chief Engineers. The membership of these two
affiliates is restricted to licensed pilots and masters or chief
engineers irrespective of the branch to which they belong. The
National Association of Canadian Marine Pilots is managed
by its own executive committee and it also holds periodic
meetings of its members. The association acts as a representa-
tive body of pilots. The Canadian Association of Masters and
Chief Engineers is structured in a fashion similar to that of the
branches of the Guild.

Honourable senators, there are no provisions in the 1919 act
which specifically permit the affiliation of professional associa-
tions to the Guild. Currently those associations bear a great
importance in the pursuit of the Guild's objectives as much as
they contribute to promote the interests of a specific category
of members. The Guild is itself affiliated with numerous
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organizations pursuing similar goals, namely, the Canadian
Labour Congress, the International Transport Workers' Feder-
ation, the International Maritime Pilots' Association, and the
Officers Merchant Navy Federation. The 1919 act of incorpo-
ration does not specifically permit the affiliation of the Guild
with any of the above-mentioned associations nor with organi-
zations of a similar nature.

The Guild has become a collective agreement bargaining
agent for the benefit of its members and presently holds title to
45 bargaining certificates. It also represents its members for
the bargaining of contracts for the lease and hire of service. In
fact, the Guild is a professional association.

ln addition it is often called upon to contribute to numerous
advisory bodies, some of which are governmental associations
such as the National Joint Council, the R & D Transport
Committee, the National Maritime Safety Advisory Commit-
tee, and the National Marine Advisory Board.

The 1919 act of incorporation does not allow, specifically,
any of the above-mentioned activities. Moreover, its powers to
make by-laws were drafted in vague terms and refer to objects
of the said act which have long since become obsolete.

Honourable senators, the need has arisen to provide the
Guild with an act of incorporation which reflects its evolution
and which would further allow for its future growth. By reason
of the Guild's accrued expansion its powers and those of its
branches must be broadened.

Although section 2 of the 1919 act appears to confer two
definitive categories of objects, namely, that of acting as a
fraternal union and that of acting as a fraternal benefit
society, its appearance will not withstand thorough examina-
tion. Section 2, as a whole, describes more or less the former
status of a fraternal benefit society in accordance with and
subject to the provisions of the 1917 Insurance Act relating to
fraternal benefit societies. The 1919 act has remained
unchanged to this day. However, other laws pertaining, inter
alia, to fraternal benefit societies have been implemented since
1919 and it is believed that these laws may have substantially
affected the viability of the 1919 act as well as that of the
Guild as a corporate entity.

The adoption of a new act of incorporation will not only
serve to describe purposes and objeets which reflect the reality
of the Guild's activity but will also ratify those acts accom-
plished by the Guild during the time that the viability of its act
of incorporation was in doubt.

The Guild now requires a new act of incorporation for
multiple reasons. It needs an act granting it the powers,
purposes and objects which are closely related to the activities
which it has, in fact, exercised for many years and which it
seeks to pursue in the future. In addition, this new act of
incorporation would ratify those acts that the Guild has
accomplished in the past and eliminate any uncertainty about
its legal existence.

Finally, honourable senators, the Guild requires legislation
that is flexible and will allow its development and widening of

its field of action so that it may preserve and serve the interests
of its members.

Just as a footnote, honourable senators, there is a measure
of urgency on the part of the Guild in obtaining approval by
Parliament of this proposed legislation. The Guild holds its
national convention every three years and the next such meet-
ing is scheduled for February of next year. Since the new
by-laws must be approved in convention, such approval must
be achieved at the February meeting in order to avoid the
extraordinary expense of calling a further national convention
for that single purpose or waiting a further few years.

1 commend this bill for your favourable consideration on
second reading in order that it may be referred for detailed
study and hearing of testimony by the Standing Senate Com-
mittee on Legal and Constitutional Affairs.

* (1520)

Hon. John M. Macdonald: H-onourable senators, 1 arn sure
that we are ail grateful to Senator McElman for his detailed
explanation of this bill. I have no objection to giving this bill
second reading and referring it to committee. However, a few
things occurred to me while reading this bill that 1 think
should be answered when the matter is before the committee.
Clause 4 of the bill sets out the objects of the Guild as follows:

The objects of the Guild are to promote the social,
economic, cultural, educational and material interests of
ships' masters, chief engineers, officers and pilots and of
other persons whose employment is directly related to
maritime operations.

ln the explanation given by Senator McElman, I heard that
Mhe only ones who now belong to the Guild are masters, mates,

engineers and pilots.
Another thing that struck me is that I understand there are

only 4,693 members, yet they hold 45 bargaining certificates.
Are they bargaining for other units, apart from those that are
members?

I also noticed that under clause 5 there are powers, other
than those under the Canada Corporations Act, to:

-advise, assist and represent, to the extent provided in
the by-laws, any of its members in negotiations or arbitra-
tion proceedings relating to a collective agreement or
other contract of lease and hire of service.

Should not that authority be given as one of the aims and
objects of the Guild, since apparently that is what they are
doing? I think that, perhaps, it would be better drafting if they
were given that authority under clause 4 of the bill.

Again, there does not seem to be any authority to give any
of the branches authority to negotiate wage agreements or
matters of that kind. That also should be brought to the
attention of the officiais of the Guild.

I notice, too, that there is a great deal of authority given in
the by-laws. It says that conventions may make by-laws. The
bill outlines 12 different objectives for which they may make
by-laws. Paragraph 9( 1 )(a) of the bill states:
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A convention may make by-laws (a) defining the terms
and conditions of membership in the Guild, or any
branch, the powers of suspension and expulsion of mem-
bers, the rights, duties and privileges of all classes of
members and the membership dues and other assess-
ments-

That is a very wide authority, and I am wondering whether the
Guild itself has the power to expel a member of a branch
without the branch's agreement. The authority seems to be
pretty wide, as I said.

Paragraph 9(1 )(h) states:

providing for the election, appointment, resignation, sus-
pension, functions, duties and remuneration of officers
and employees of the Guild or of any branch;

Again, this seems to give the national office, if we can call it
that, a great deal of authority over the individual branches. I
think that should be looked at.

I do not know if the honourable sponsor mentioned how
many branches the Guild has at the present time, but perhaps
we should know that. At the committee hearing I think the
location of the branches should be given, as well as the number
of members there are in each branch. Two classifications,
eastern and western, have been mentioned. I should like to
know where the division line is. How far east does it go, for
example? I have never heard of one down my way, and I am
from a seaport area, so I would be interested in having answers
to these questions.

Honourable senators, having made these remarks, I have no
objection to the bill receiving second reading and being
referred to committee.

Hon. Charles McElman: Honourable senators, I understand
that if I speak now, I will close the debate on second reading.

With your permission, honourable senators, I do thank
Senator John Macdonald for his suggestions and his questions.
The petitioners, officers and counsel are prepared and anxious
to appear before the committee that will consider this bill. I
shall ensure that when they appear before that committee,
which has to be about a week hence under our rules, they bring
with them answers to the questions which have been raised by
Senator Macdonald. To my knowledge, there is at least one
affiliate of the Guild operating in the harbour area of Saint
John, New Brunswick, but I am sure there must be other
branches or affiliates in the Atlantic region, although, like
Senator Macdonald, I have not heard too much about them.

I suppose that is al] one can say at this point. I move that
the bill be referred to the Standing Senate Committee on
Legal and Constitutional Affairs. The petitioners, with their
counsel, will attend the committee meeting to give all the
answers required at that time.

Motion agreed to and bill read second time.
[Senator Macdonald.]

REFIRRED TO COMMITTEE

Senator McElman moved that the bill be referred to the
Standing Senate Committee on Legal and Constitutional
Affairs.

Motion agreed to.

THE CONSTITUTION

MOTION TO APPOINT SPECIAL JOINT COMMITTEE- DEBATE
CONTINUED

The Senate resumed from yesterday the debate on the
motion of Senator Perrault:

That the Senate do unite with the House of Commons
in the appointment of a Special Joint Committee to
consider and report upon the document entitled "Pro-
posed Resolution for a Joint Address to Her Majesty the
Queen respecting the Constitution of Canada" published
by the Government on October 2, 1980, and to recom-
niend in their report whether or not such an Address, with
such amendments as the Committee considers necessary,
should be presented by both Houses of Parliament to Her
Majesty the Queen;

That ten Members of the Senate, to be designated at a
later date, act on behalf of the Senate as members of the
Special Joint Committee;

That the Committee have power to appoint frorn
among its members such subcommittees as may be
deemed advisable and necessary and to delegate to such
subcommittees all or any of their powers except the power
to report directly to the Senate;

That the Committee have power to sit during sittings
and adjournments of the Senate;

That the Committec have power to send for persons,
papers and records, and to examine witnesses and to print
such papers and evidence from day to day as may be
ordered by the Committee;

That the Committee submit their report not later than
December 9, 1980;

That the quorum of the Committee be twelve members,
whenever a vote, resolution or other decision is taken, so
long as both Houses are represented and that the Joint
Chairmen be authorized to hold meetings, to receive
evidence and authorize the printing thereof, when six
members are present so long as both Houses are repre-
sented; and

That a Message be sent to the House of Commons to
inform that House accordingly.

Hon. George van Roggen: Honourable senators, like other
members of this chamber who have preceded me, I consider it
a singular honour to be able to participate in this very impor-
tant debate in the Parliament of Canada. There is no question
that it is one of the primary matters to corne before Parliament
in this generation.
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The reason I rise to support the motion to refer this resolu-
tion to a Joint Committee, and to support the resolution in
principle, subject to some observations I shall make later
relative to what I think are desirable amendments, is in part a
result of my having watched on television in Vancouver the
last dominion-provincial constitutional conference for what
must have been 20 or more hours. To be quite frank, I was
appalled by the general attitude I detected on the part of the
provincial premiers. Several of them, some by very direct
statements, seem to have the general attitude that Canada
consists of a collection of 10 principalities, of which they are
the bosses, and that the federal government is nothing more
than an agency or creature of the provinces. That is not my
view of our Federation and it is certainly not the view that
would be supported by a reading of history or by a simple
review of the present Constitution, the BNA Act. I refer
specifically to the distribution of powers in that act-that is,
the senior powers being given to the federal government, as
opposed to powers more logically exercised by a junior govern-
ment being given to the provinces, to say nothing of the
overriding powers, including the power of disallowance, being
given to the federal government.
* (1530)

A couple of provinces did not get together and create an
agency to help them run each other; some colonies got together
and said, "Let's stop being colonies and form a nation." So, I
reject the expressed view of two or three premiers that the
federal Government of Canada is some sort of an agency of
the provinces.

I became convinced, by the end of that conference, that if
the logjam of the past many years were to be broken, it would
be necessary for the federal government to take unilateral
action; and subsequent to that federal-provincial conference I
supported decisions that such action be taken by the federal
government. Of course, one can then come to the argument as
to what unilateral action should be taken and how much
unilateral action. I shall endeavour to deal with those points in
a moment.

What I find extraordinary is the view expressed by many
people-and I do not attribute such shrill terms specifically to
members of the opposition in this chamber, but certainly it has
been said by some members of the opposition in the other
place and by certain newspaper writers across this country-
that if this present resolution is adopted, it will mean, and I
quote from one newspaper writer, "the end of Canada"; that
this will destroy our country.

Senator Flynn: It is just the beginning of the end.
Senator van Roggen: Let us try to analyze whether or not

what we are being asked to do is indeed to arrange the end of
Canada. Senator Balfour, in his speech in this debate a couple
of days ago, said-and because he said he was speaking "on
behalf of us" I believe he was speaking on behalf of members
of the opposition, and I believe he was quoting the Leader of
Her Majesty's Loyal Opposition in the other place, Mr.
Clark-that if this were a simple patriation with an amending
formula, there would be no objection and we would ail agree. I

think most people would agree that we could not have patria-
tion without an amending formula, because to bring it over
here with the rule of unanimity still applying would put us in a
worse position than we are in today, and I do not think we
want that. So, if we are going to have simple patriation, we
need an amending formula to go with it.

It is the position of the opposition that the amending
formula to be included should be the Vancouver formula,
whereas it is the position of the government in the resolution
before us that it should be the Victoria formula, subject to
some very imaginative and effective provisions, I would
submit, for a resolution later on, in concert with the provinces,
as to which of the two formulas, or which modifications or
compromises between those two formulas, could be arrived at
over a two-year period during which the federal government
may make no alterations and during which the rule of
unanimity would continue to apply. In the unlikely event that
we could not arrive at an amending formula, let alone deal
with any other parts of the package, in that period of time,
then a logjam breaking mechanism, which seems eminently
fair in the event of a continued impasse, would come into play.
That is to say, the federal government would put before the
people either the Victoria Charter, or such variation thereof as
it feels would be most appropriate as a result of the negotia-
tions of the intervening two years. In turn, the provinces,
agreeing upon and putting forward their formula, with the
public of Canada, through a referendum, would select the one
they feel to be the best.

There are arguments to be made for the Vancouver Charter.
As a British Columbian, I would prefer the Vancouver Charter
to the Victoria Charter, as it does not leave the veto endlessly
in Quebec and Ontario. However, I have some concern with
the opting out provisions in it. I would like to see them
developed in much greater detail before I would be willing to
embrace it.

The point was made by Senator Balfour that the Vancouver
Charter should be in this resolution because it was one agreed
to by ail of the provinces at the last conference. Well, here
again I come back to my objection to the concept that simply
because the provinces agree on something, it becomes the duty
of the federal government to tug its forelock and say, "Aye,
aye, sir."

The Vancouver Charter was not agreed to by the federal
government. What we are being asked to choose between is a
formula which was agreed to by ail of the provinces and the
federal government-although admittedly some years ago-
and then later rejected by one of the provinces, and an
amending formula adopted recently by ail of the provinces, or
agreed to by aIl of them, but not by the federal government.

On a simple weigh scale, I do not think it reasonable to say
that we are going to end Canada by opting for one or the other
of those two formulas, especially in light of the procedures
available in the two-year period following, plus the referendum
logjam breaking mechanism. For that reason, I would submit
that the patriation of the Constitution, in the form proposed in
the resolution, is not something that could mean the end of
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Canada. On that point, it seems to me that the opposition and
the government are in agreement, or almost so. Therefore, we
must find something else in this resolution that is going to
destroy Canada, if the people who say that that is what the
resolution is going to do are correct.

We will go now to the next item, which seems to be of great
concern to many people. This is not the one-time, one-shot
logjam breaking mechanism formula at the end of two years,
but the ongoing provision for referenda to be introduced by the
federal government and to be put to the people of Canada for a
vote. A "Yes" vote on such a referendum would require, first,
an overall majority in the country, as well as a majority in
each of the regions-in other words, a similar majority from
the electorate as the government would need from the provin-
cial legislatures under section 41.

I take the position that those provisions should be amended
in two respects. The first respect is that words should be found
to make it clear that it is a last resort mechanism. I suspect
that very rarely would anyone be put to the trouble and bother
of using it for ordinary amendments. We now have this
extraordinary situation of wanting to get our Constitution
patriated after all of these years. Once we go down the road
where amendment becomes possible on an orderly basis, we
would not have to try to trade off whole packages as we have
done in recent years. We could deal with one amendment at a
time, as they do in the United States.
* (1540)

It is unlikely that agreement with at least six or seven of the
provinces under the amending formula, whichever is settled on
eventually, will not be capable of being found, or that situa-
tions will arise where the remaining provinces which cannot
find agreement are being so badly injured that a federal
government would feel that the referendum must be employed.
But I would like to see words to the effect that the ordinary
negotiations under section 41 have had a fair chance to be
exhausted before this extraordinary mechanism could be used.
I think time periods could be easily inserted to arrive at some
sort of a fair formula on that-that any constitutional amend-
ment proposed by either side would need notice to the other
side, a minimum of so many months prior to an oncoming
dominion-provincial conference, that if there was no agree-
ment at that conference that no referendum could be held on a
question not agreed upon at that conference until a year of
further conferences had tried to resolve the issue or whatever it
might be.

The second amendment I would like to see in that particular
section is one to provide symmetry for the provinces. I believe
that the referendum mechanism, if it is to be available for the
federal government, should equally be available to a group of
provinces which, for the sake of my remarks today, could be
the same group of provinces which are required under section
41 to approve a constitutional amendment. So if the group of
provinces so qualifying had a question that they wished to put,
they could require the federal government to have a referen-
dum at their initiative in the same way that the federal
government can have a referendum at its own initiative. And

[Senator van Roggen.]

so, subject to those amendments, I hardly see that this terrible
bogeyman of a referendum is tantamount to destroying democ-
racy in Canada, destroying the parliamentary system or bring-
ing an end to the country, as many speakers and writers insist.

Australia has a pretty well functioning democracy inherited
from the same mother of parliaments as ours and has had
referendum provisions for years. Somebody told me the other
day that he thought that they had something like 23 referenda
in Australia over the years, and the public had only voted in
favour of three of them. That shows that the public normally
has much more sense than governments, and that in a democ-
racy you can well rely on the good sense of the voters. That is
why democracy works, and that is why referenda properly
regulated do not terrify me to the point that I will accept the
argument that this is going to destroy the country.

Senator Flynn: It could.

Senator van Roggen: If the majority of the public in Canada
wished to vote to destroy the country, I do not know what one
can do about it. I simply say they are not likely to. Therefore I
do not accept-and here I am arguing for myself and not for
somebody else-the argument that that provision is tan-
tamount to meaning the destruction or the end of Canada, and
so there must be something else here I am to look for that
involves the end or the destruction of Canada. For that reason
I shall go to the next major area, which is the Charter of
Rights.

I heard the most extraordinary, impassioned speeches by
some of the provincial premiers-I remember Premier Lyons
in particular and Premier Blakeney, who rather surprised
me-on this dreadful thing of having any entrenched rights.
We were going to give over the Government of Canada to the
judges; we were no longer going to have supremacy of Parlia-
ment; that citizens should look to the legislatures, their elected
representatives, for their protection. I will be quite frank,
honourable senators. I do not want to look to my legislature in
British Columbia, or any other province for that matter, for
my protection. I do not want to be protected by the legislature;
I want to be protected from the legislature, and I can give you
a few hundred examples as to why I need such protection. I
shall not bore you with them all now, but I shall refer in a few
moments to a speech I gave in this chamber seven years ago on
the subject.

I think it was one of the framers of the American Constitu-
tion, although I cannot say that for sure, who made the
beautiful statement that when the legislature sits, no man lies
safe in his bed at night. I suppose that same thing could be
said of parliaments, except for the fact that in Canada we are
blessed with a bicameral system at the federal level.

Senator Flynn: That is why they want to get rid of us.

Senator van Roggen: I know, and I shall be coming to that.
So we have what is called by many people, or referred to by
writers in Canada, a double standard of legislative morality in
this country. You can go through the provincial statutes with
their unicameral legislatures and find bill after bill after bill
that denies peoples' civil rights, denies their property rights,
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very often in the case of minute minorities, minorities of one,
or a group of a dozen or so, or the shareholders of one
company-whatever it may be, bills that were slipped into
those legislatures in the last day or so before adjournment at
the end of a session, cleverly hidden sections that are passed in
a hurry allowing no recourse, and our courts cannot deal with
them.

Senator Flynn: I have seen that here too.

Senator van Roggen: Here if we do not catch it, you can get
the same thing because these civil service draftsmen try to put
things of that sort in if they think they will get away with it.
The same writers who mention the double standard of legisla-
tive morality in Canada on the one side say the higher
standard is at the federal level. I argue that that is for two
reasons: first, the federal Parliament has a much stronger
searchlight on it because of the national press and because it is
dealing with national legislation. Secondly, and not insignifi-
cantly, is the fact that that legislation gets some scrutiny down
at this end of the hall, and they are a little more inhibited in
what they send down than a provincial premier is in jamming
something through a provincial legislature that he controls.

So the question of a Charter of Rights, I argue, is something
that we need and that citizens need for their protection. I am
aware that you can find many lawyers-and we had an
excellent speech yesterday afternoon from Senator Nurgitz-
on the other side of the question, and you can quote eminent
jurists who feel that entrenching rights can lead to abuses.
Examples can be found in the United States, and so on, but
their system has always had a much more politicized judiciary
than ours. On the other hand you can find an equal number of
jurists and lawyers who will argue exactly the opposite. It is
not an argument that we will resolve here this afternoon. I
simply want to put it clearly on the record that there are
many, many people who feel very strongly that to put a curb
on the legislative power of some of these provincial govern-
ments, to say nothing of the federal Parliament, is something
that indeed brings a degree and level of protection to the
citizen that a Canadian citizen deserves, and which many
Canadian citizens, including myself, would wish and want in
the light of history and experience.

0 (1550)

On June 27, 1973, as it appears in Senate Hansard, I spoke
at some length on a closely related matter. I will not bore the
house by re-reading the speech, as it comprises about ten
pages. It was on the use of the power of disallowance by the
federal government. The government of my province of British
Columbia had passed a piece of legislation, one section of
which referred to a number of government leases-a block of
them, not one. They were leases of real property on which
buildings, stores and other things had been constructed. I am
not speaking of some mining leases-and mortgages were on
those leases that had been given. The legislation simply
provided:

Any of these leases that were not renegotiated within
the next two years would be deemed to be null and void.

That was just straight theft, or threatened theft. I spoke at
length saying that it was the duty of the federal government to
disallow that legislation. Senator Forsey gave me a measure of
support, but my honourable friend, Senator Goldenberg,
argued against it, saying that the proper place for redress to
that type of thing was in the province at the next election.

I simply say that when a minority of one or a small number
are discriminated against by legislation, to say that three years
later they can obtain redress through a general election, where
the issues are entirely different, is simply not in the realm of
reality. I believe they are entitled to entrenched protection.

I might say that my plea, that the government employ the
power of disallowance, was not heeded by the government. The
power of disallowance was not used. I knew that when I gave
my speech, that had it been used that there would have been a
terrible outcry from the provincial governments. I was aware
of the fact that the use of the power of disallowance had fallen
into desuetude in Canada, and I am also aware of the fact that
provincial governments at the dominion-provincial conferences
all say that the power of disallowance should be abandoned by
the federal government.

I simply say that the federal government must not abandon,
give away or give up the power of disallowance unless we have
in its place a Charter of Rights in this country.

Mr. Justice Halloran of the Supreme Court of British
Columbia, in a paper he did on the subject, said, after review-
ing Magna Charta at the time of King John:

Few succeeding kings failed to try in some way to place
themselves above the law. Complacent Parliaments not
infrequently encourage them to do so.

An Hon. Senator: Hear, hear.

Senator van Roggen: Mr. Justice Halloran quoted Coke,
who said:

Magna Charta is such a fellow that he will have "no
sovereign."

I ask those who use the expression, "The supremacy of Parlia-
ment" as an excuse for the argument that Parliament can do
anything it wishes, including taking my head off-

Senator Flynn: You are supporting something that is illegal
at present. That does not worry you?

Senator van Roggen: My argument is that wiser heads than
mine-and I am never ashamed to quote a man like Coke-
have focused their minds on the fact that simply leaving the
rights of the citizen to Parliament and legislatures alone is not
sufficient. So I argue on the opposite side of Senator Nurgitz
that on balance-there will be anomalies; there are anomalies
now-I would rather have my rights protected where I can go
to a court and get redress, than rely on an election some years
later, if the rights that are being taken from me are being
taken from a small minority, of which I am a member, who
have no say in the next election.

If the legislature is the place where rights can be properly
protected, then it is perfect democracy and rule of law, I
suppose, that 51 per cent of the population can vote to
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decapitate the other 49 per cent. But that is not a concept I
support.

Again, whether my argument to persuade honourable sena-
tors is as successful as that of the arguments of honourable
senators on the other side, I am merely saying that there are
two balanced and forceful arguments on this subject and
therefore to entrench rights, I would argue, is no more likely to
mean the end of Canada than not to entrench them.

Senator Flynn: That was never said.

Senator van Roggen: No, but that is being said by this
editorial writer to whom I have been referring. I am not
relating it to anything that the Leader of the Opposition has
said. It is said that this package is likely to mean the end of
Canada. I have been going through it, and I am wondering if
part of it is going to mean the end of Canada. I have not found
anything to indicate that, and I have gone through the main
elements in my remarks.

I shall not bother with the entrenchment of the equalization
grants. Apparently all the provinces agreed on that at the
conference. I come from one of the "have" provinces and not
one of the "have nots." I am happy to have that included if it
pleases everyone to have it.

I have gone through what I understand to be the main
elements of the resolution, without finding such reference-at
least to my satisfaction. Other people may find something by
adding all these things together and saying that the sum of the
whole is more than its parts. I am explaining why i support
this Joint Address in principle, subject to reasonable amend-
ments being made in committee, which I am sure they will be.
I am supporting it because I cannot find in it those elements
that really will mean the end of this country, or such a drastic
change in our whole modus operandi that we will no longer be
able to recognize Canada for what it has been.

I now come to one or two amendments that I should like to
sec made. In my remarks I mentioned the amendments to
section 42. I would certainly hope to place before the commit-
tee, in whatever forum is open to me, to the members of this
house who will be the members of that committee, a strong
plea that property rights should be included with civil rights in
the charter. They are not there at the moment.

I noticed that they were in Bill C-60 of two years ago. I can
only assume that they have been taken out on this occasion
because someone was probably afraid that it would appear to
be too much of an impingement on the powers of the provinces
to include property rights. Frankly, I would just as soon
impose people's property rights on the provinces as I would
language rights. I will certainly sec that representations are
made to that end. If I do not win that argument, I will
certainly continue during my lifetime to have property rights
included at a later date when the matter comes up for amend-
ment at dominion-provincial conferences, because I think it
would vastly improve the situation to have that included.

I have mentioned the amendments to section 42 that I
consider to be important to give it symmetry and to ensure
that it is demonstrably a last resort, a logjam-breaking mech-

[Senator van Roggen.]

anism. That brings me to section 44, which in my opinion
should be amended in thrce respects.

The first thing that gives me trouble is that under ordinary
amending procedures, not the referendum, under section 41,
the method by which the Parliament of Canada and the
provincial legislatures would start dealing with something, as
they wouldn't invent it out of whole cloth, would probably be
by way of a matter that would come up at a dominion-provin-
cial conference. The premiers, or some of them, and the
federal government would agree that the Constitution should
be changed in a certain respect, and they would then go back
to their parliaments and legislatures to get the change
approved.
a (1600)

Well, if the federal government acted quickly and brought
in the necessary amending bill in the House of Commons, it is
conceivable and possible, under the method drafted here, that
it could come to the Senate, that we could deal with it in the
chamber and committees in, say, six weeks, and then in
another six weeks, if we haven't passed it, the suspensive veto
would apply and the Parliament of Canada would have ruled
on that at that point. Then it conceivably could be that not one
of the provincial legislatures would have dealt with it, and not
even one of the provincial legislatures would have entered into
debate on the subject. We as a body, which should be reflect-
ing regional interests and provincial concerns, would not have
had the advantage of listening to, watching and considering
the debates in our respective legislatures on that particular
subject before we were already subject to the suspensive veto. I
think care should be given to finding a formula that would
provide a solution to that particular, and what I consider to bc
a rather grave, anomaly.

Somebody will argue: How can the provincial legislatures
deal with it if the federal parliament has not spoken on it. I do
not know that that is a valid argument. It seems to me this is a
joint process where, not unlike the United States--although
there the federal people do deal with it first but then it goes
around state by state over a number of years being approved
by the various legislatures-the legislatures could be consider-
ing this in conjunction with the Parliament of Canada, and
consideration should be given to enabling the members of the
Senate to consider the debates in their legislatures.

The next item in that section that should be changed is the
three-month period and for two reasons. First, I have always
been in support of substantive reform of this chamber, such as
Senator Roblin referred to yesterday, including a suspensive
veto certainly on normal legislation, but I do not perceive the
"sober, second thought" of this chamber being soinething that
should only be addressed to the House of Commons. I believe
that sufficient time has to be allowed following our delibera-
tions. Let us say for the sake of argument that a contentious
matter is debated for two weeks in the chamber, and is in
committee for a month, and then we propose certain amend-
ments or reject the matter in its entirety. It is not good enough
that it just go back to the House of Commons which can then
pass it over our heads in another few weeks with the whips on,

1052 SENATE DEBA TES October 30, 1980



SENATE DEBATES

making no different arguments than they had made before,-
although they may pay some attention to our arguments. My
concept of a suspensive veto requires a sufficient length of time
for the public to take a second look, and bring their opinion
through the media to bear on members of Parliament, to bring
pressure on them to consider the valid objections we may have
had if they had been valid. I do not see how that process can
be done adequately in three months.

If we have provisions in our own suggestions for reform of
this chamber, I would hope the suspensive veto would be for
six months. It would be anomalous for us to have the most
important suspensive veto, namely, on constitutional matters, a
shorter suspensive veto than that on ordinary bills. I think that
should be extended to six months and I feel quite strongly
about that.

The remaining thing is that it is important to note that the
suspensive veto is not applied to any amendment to the Consti-
tution brought by the referendum under section 42. There is a
good reason for that, and that is that a referendum cannot be
initiated by the federal government without the consent of the
provinces, and we are here as a regional body to give protec-
tion to the provinces or the regions, and, therefore, the consent
of the Senate as well as the House of Commons must be
obtained before you even have the referendum. I think that is
impeccable logic and I applaud the government for that. But
as Senator Flynn says that is only if the Senate is still here.

I support the principle, as ail western democracies that I
know of have bicameral parliaments at the senior level in one
form or another, that we should in Canada maintain the
bicameral system at this level of government. I believe in
checks and balances and I believe that an exception should be
included in section 44 so that constitutional change by suspen-
sive veto would not apply to this house. In this way the
provinces will continue to have the protection of this chamber
against change of their Constitution by referenda by the
House of Commons alone.

Those are the amendments that I would hope that the
members of this chamber in the committee, among other
amendments undoubtedly, would strenuously pursue, and sub-
ject to seeing what progress the committee is able to make on
some or ail of those amendments, I will reserve my support of
the total package to the final stage of voting, but in this
particular instance, I will be voting to send this matter to
committee.

• (1610)

[Translation]
Hon. Martial Asselin: Honourable senators, I listened with

great respect to the remarks made by our colleague, Senator
van Roggen. I congratulate him for the openmindedness he has
shown in his interpretation of the proposed resolution we have
before us. I commend him for saying ahead of time that he is
prepared to agree to study certain amendments which he
would endorse. When you are on the government side it is not
easy to wander away from rigid party lines and to voice one's

own personal principles from time to time, as Senator van
Roggen did this afternoon.

It is my turn now, honourable senators, to address the house
and give my impressions, my opinion, on the measure before
us. I do so with a firm conviction because I believe that this
legislative measure may transform the political structure of
our country.

Honourable senators, as the guardian of the rights and
privileges of regions and minorities, our institution must for
once speak very loudly, as the current saying goes in Quebec,
to safeguard the rights and freedoms which, to my mind, this
resolution would restrict or limit. So far some provincial
governments have raised objections to this proposed resolution,
and of course I would like you to keep that in mind because
they represent 50 per cent of Canada's population.

Senator Flynn: Maybe more.
Senator Asselin: Senator Flynn says maybe more.
Senator Flynn: Fifty-three per cent.
Senator Asselin: Fifty-three per cent. We will not fight over

3 per cent. So let us say that over 50 per cent represent the
objections made by the people. Those objections are either
juridical or political. The danger facing the present Liberal
government is that it must meet its objectives. To do that it
sets aside the basic rules of law and attempts to follow the easy
and attractive path of the action it wants to take by announc-
ing its firm intention to go to England to seek a document
which belongs to Canadians.

It is of course the easy way to explain to Canadians that
they should endorse this undertaking. But that undertaking
would never be challenged if it were carried out within the
bounds of legality and with full respect for constitutional
conventions which cement this country into a federation. That
is why I say that if they want to ignore the juridical basis of
our federative system, in my opinion they want to build a new
and very fragile system which will sap forever whatever unity
is left in this country.

If we want to debate seriously this proposed resolution, we
should first of ail examine aIl aspects of its legality. There is
no need to do a lot of research into the Privy Council prece-
dents to recognize that the Canadian Federation is either a
pact, an agreement, a union, or a contract which provides
obligations for both parties. One of the judges of the Supreme
Court of Canada whom we have always respected in Quebec-
he was my professor in constitutional law, and perhaps also the
professor of Senator Lamontagne and Senator Flynn, as well
as many others who went to Laval University-published in
the Quebec Bar Review of 1943 a very interesting essay on the
whole matter of federal-provincial relations in which he quoted
rulings of the Privy Council, especially the ruling in the case of
A.G. for Queensland (Australia) v. Colonial Sugar Refining
Co., in which the court said, in speaking about the Canadian
Constitution:
[English]

-it ... must be accepted as a treaty of union among the
then provinces.

October 30, 1980 1053



SENATE DEBATES October 30, 1980

[Translation]

He also referred to this union in the case of Bonanza Creek
Gold Mining v. The King, on page 579, and in the Labour
Conventions. This phrase is also used in the following:

the interprovincial compact to which the British North
America Act gives effect.

Furthermore:
[Eiglish]

The scheme of the act passed in 1867 was thus, not to
weld the provinces into one, nor to subordinate provincial
governments to a central authority, but to establish a
central government in which these provinces should be
represented, entrusted with exclusive authority only in
affairs in which they had a common interest. Subject to
this, each province was to retain its independence and
autonomy and to be directly under the Crown as its head.

[Translation]

In fact, honourable senators, the Privy Council has always
aimed at maintaining intact the basic principle of the Quebec
resolutions, which is to create, not a central government with
unlimited powers, but rather a federal union in which the
provinces remain autonomous within their own jurisdiction.
This is why the claim of the federal government that it is the
sole direct representative of the King has always been rejected.

If we read carefully the notes of Mr. Justice Louis-Philippe
Pigeon, we must conclude that the Canadian Federation is
clearly a contract binding the federal and provincial govern-
ments. If such is the case, I wonder by what right the federal
government can act alone without the consent of the prov-
inces? If it has been legally established that the Canadian
Federation is based on a contract anong its various compo-
nents, how can this federal government legally justify its
decision to patriate unilaterally the Canadian Constitution?

Since the beginning of this debate at no time have we heard
those who advocate this unilateral action, raise the legal
question. On the contrary, it has been said that it was only a
political decision. It is an easier argument to support. They a]l
relied on a simplistic argument to the effect that because of
the lack of consensus between the provinces during the provin-
cial-federal conferences, the federal government was justified
to act in this way because there seemed to be a consensus of
opinion among the Canadian people with regard to such
unilateral action. It was said that the Canadian people were in
favour of bringing back our Constitution from Britain. Obvi-
ously this is an casier argument, a more simplistic one to put
forward. That is why the government uses it to support its
political decision.

For those who carefully followed the discussion between the
federal government and the provinces last summer and during
the month of September at the First Ministers' Conference, it
was easy to sec the scenario planned by the federal government
so that the meetings and discussions between the federal
government and the provinces would end up in failure. Besides,
as Senator Flynn said the other day in his speech, the leaks
from some Privy Council memorandum revealed a total lack of

[Senator Amelind

responsibility on the part of the federal government which
planned ahead of time that these consultations between the
two levels of government were doomed to failure. On that basis
it was easier for the central government, later on, to come up
with the argument for unilateral patriation. It was said in the
other place, and my honourable colleagues have also men-
tioned it here, that basically our party does not object to the
patriation of the Canadian Constitution. I believe that the
majority of the Canadian provinces would not have objected to
it if the Prime Minister had asked them first to patriate the
Canadian Constitution and then later to discuss with them an
amending formula to the Constitution. This procedure would
have been faster and would not have raised any major
objection.

In politics as in other arcas, some standards of morality
should be observed. Furthermore in political matters as in
others, you cannot do indirectly what you are forbidden to do
directly. This is a rule of law which is often applied in the
courts.

But, having failed to come to an agreement with the prov-
inces on the terms of an amending formula, the central
government takes a unilateral action to have the government
of another country agree to what it was unable to get an
agreement upon here in this country. This means that the
Prime Minister of Canada, to win his point, will set aside the
opinion of governments representing 50 per cent of the
Canadian people in order to satisfy his personal ambition and
to make his mark in history as the one responsible for the
patriation of our Constitution. Never was a better plan put
forward to destroy the unity of this country than the one we
are considering now. By unilaterally patriating our Constitu-
tion with an amending formula already opposed by the majori-
ty of the provinces, the central government denies the very
basis of the constitutional agreement concerning the necessary
participation of the provinces to bring about an amendment in
the Constitution dealing with federative matters.
* (1620)

One will remember that in 1965, Mr. Guy Favreau, then
Minister of Justice of Canada, published a white paper entitled
"Amendment of the Constitution of Canada.' I am convinced
that Senator Lamontagne contributed to that report.

Senator Lamontagne: You are giving me a lot of credit.

Senator Asselin: This book acknowledges that there are
some conventions dealing with constitutional amendment.

The Parliament of Canada docs not bring in an amend-
ment to the Constitution directly dealing with federative
relations without having previously taken the advice of the
provinces and obtain their consent.

It is on the basis among others of the white paper and that
statement on constitutional conventions, that the Supreme
Court denied last year, as we know, to the federal Parliament
the power to amend the nature of the Senate without the
consent of provinces because in so doing it would interfere with
federative relations and go beyond its restricted competence to
amend the Constitution.
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Like the federal government and the Supreme Court of
Canada, several authors have acknowledged the existence of
such a constitutional convention which requires the agreement
of the provinces to alter federative relations.

Among them, there is Mr. Lederman, who is very well
known, as a constitutional expert who with reference to the
white paper recognized that those conventions make up the
Canadian constitutional law on the amendment. In his opinion,
we can challenge the validity of the constitutional conventions,
if we refer to the Westminster Statute which in its preamble
always refers us to the Imperial conferences. Some other
authors agree and say that the consent of the provinces is
necessary for any constitutional amendment requiring British
legislation.

Honourable senators, the authors, as we note, have almost
unanimously acknowledged the existence of that convention to
which I have just referred. Evidently, some have reservations
about its compulsory nature. Some authors are reluctant to
recognize the constitutional convention as a rule of law. How-
ever, let us point out again that the Supreme Court referred to
the constitutional convention when it delivered its judgement
on the Senate and that most authors acknowledge its existence.

It is not surprising, therefore, that the government should
refuse, before submitting its patriation formula to the British
government, to seek the opinion of the Supreme Court on the
legitimacy of its action. The Leader of the Officiai Opposition
in the Senate emphasized this in his remarks last Monday. If
the government does not doubt the legitimacy of its action, it
should act just as it did in the case of the Senate and refer the
whole issue to the Supreme Court for an opinion; in case of a
positive reply, it could then take the steps it is now
contemplating.

But the government side is so anxious to carry out this piece
of daring that it is willing to disregard ail basic principles of
right and justice. It is ready to behave like a colonized
government, to overlook such institutions as the Supreme
Court of Canada, to go directly to the British Parliament and
ask for new legislations which do not reflect the will and desire
of many provinces, and therefore of a great many Canadians.
To act in this way, the federal government must have decided
to build a Canada with a single voice, change the political and
institutional framework of this country, change the meaning of
the Canadian Federation, and replace this Canadian Federa-
tion with a unitary state in which the federal government will
slowly and gradually take over the powers of the provinces and
establish itself as the supreme state. This is precisely where I
come to the argument of Senator van Roggen, and answer it.
He asked how it could be said that it would mean the end of
Canada, the end of our federation. If the federal government is
allowed to act in that way, to go ahead without the consent or
assent of the provincces, we will create a new institution in this
country. It will no longer be a federation; Canada wili simply
become a unitary state. That is the danger Senator van
Roggen overlooked in his intervention.

Furthermore, the centralizing tendency of the federal gov-
ernment has been obvious for a very long time. The claims and

requests of the provinces have always annoyed the federal
government. The provinces, according to the federal govern-
ment, should become mere administrative agencies, acting
simply as regional offices, and implementing the instructions
of the central government. Now, honourable senators, the
provinces, and especially Quebec, are not ready to renounce
their obligations, especially those the present Constitution
recognizes, without waging a fierce battle.

That is why we are shocked to see the attitude of a large
number of Liberal members who sit in the other place and give
silent approval to their government and the people of Quebec
being thus humiliated publicly by the decisions of the central
power. If only, in the last election, the present government and
the Liberal members from Quebec had received from the
people of that province the specific and clear mandate to act
that way, their attitude could hardly be questioned. But, never,
in the course of the last election campaign, did the Prime
Minister of Canada, the ministers or the Liberal members
from Quebec dare bring up the issue of the Constitution. They
never reveaied to the people of Quebec their intention to act
unilaterally with regard to the patriation of the Constitution
and its amending formula.

You will therefore understand, honourable senators, that the
argument of the government cannot be accepted according to
which the mandate they did not seek during the last election
campaign last February, was given to them as a result of the
referendum held in Quebec in May 1980. Now, even though
the Right Hon. Mr. Trudeau told the Quebecers, during the
referendum campaign in Quebec, that voting "No" to the
referendum would mean that changes would be made in the
Canadian Constitution, he never did reveal his intentions
concerning the changes he had in mind for the Constitution to
satisfy the people of Quebec. I remember that during the
referendum campaign I asked the government leader repeated-
ly to get the government to commit to paper what constitution-
al changes the Prime Minister of Canada and the ministers
had in mind when they told Quebecers, Vote "No," we pro-
mise there will be changes. Never, during the referendum
campaign, was there any mention of the types of changes that
would be made after the referendum to satisfy the aspirations
of Quebec. During the campaign, the Prime Minister of
Canada also asked the premiers of other provinces to promise
Quebecers that they would accept major constitutional
changes if Quebecers voted no. But never during the campaign
did the Prime Minister of Canada or the provincial premiers
say to Quebec that the central government would unilaterally
patriate the Constitution should Quebecers vote "No" in the
referendum. As I said, not to use unparliamentary language,
honourable senators, Quebecers were misled and really fooled.

That is why, given this situation, the Government of
Quebec, as well as ail the political parties representing Que-
becers, indicated their disagreement with and their objection
to the central government's approach. Now, if only the Quebec
government objected, several senators might be justified in
saying: "We will not bother with those objections, they come
from a separatist government." But the provincial liberal
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leader, Mr. Ryan, also vigorously opposed the unilateral
patriation of the Constitution, fie bas no qualms about saying
publicly that the central guvernment's action is unacceptable
10 the Quebec liberals that he represents. Mr. Ryan, the
Leader of the Liberal Party, bas just realized that lie too was
had duiing thie referendum eampaign when he asked the Prime
Minister's support, he too was fooled beeause Mr. Trudeau
spoke to him of changes but M'r. Ryan expected mueh broader
and deeper changes than those Mr. Trudeau had in mind
during the referendum eampaign. By acting in this fashion, the
Prime Nlinister of Canada not only misled the Quebec govern-
ment but he also misled one of bis allies in the referendum
campaign, Mir. Ryan, the Leader of the Quebec Liberals. It is
not surprising today that Quebecers are annoyed at the unilat-
eral patriation proposaI. The people of Quebec will take to the
streets to show tlieir dissatisfaction, their disapproval of the
action that the federal government intends to take.

If we give such an importance lu the Quebec referendum.
Most Quebecers will feel that they have been betrayed by the
federal government. Several members have stated il since
espeeially and-J am not invcnting anything-Mvr. Reed
Scowen and Nirs. Chaput-Roland from the Liberal Party wlio
went across Canada witli Mr. Pepin 10 ask Canadians what
tliey thought of constitutional changes. 0f course, these people
have realized that the promises made have not been kcpt.

By distorting s0 obviously the meaning of the referendum
outeome 10 impose an even narrower constitutional frame
citizens are being abused. The credibility of people involved in
political life and that of' the democratie process is being ruined.
This behaviour is not only politically but il is also socially
dangerous.
* (1630)

Ilonourable senators. the adding or entrenehnient of
individual riglits and freedomis into the Canadian Constitution
s likely tu give tl a character of immutability in an evolutive

sense by preventing tl from undergoing a political interpreta-
lion since it will bc up lu the courts t0 define ils scope. We are
aware that in other countries, the fact that these rights have
been raised before the courts has often contributed t0 serious
troubles and lias placed civil authorities in a state where they
were unable 10 repress abuses.

Last niglit 1 watehed on television the debate between
President Carter and Ronald Reagan. There was precisely an
exehange over tlie issue of the entrenchment of the Equal
Rights Amendment, namnely the entrenchment of women's
riglits mbt the Constitution. Mir. Reagan explained why lie
obij.eeîed as a matter of principle 10 this entrencliment for as
soon as these laws are included and entrenchedi mbt a Consti-
tution they are fro7en wlien il comnes Io giving them a political
interpretation. One lias to refer t0 the courts afterwards to
interpret the meaning and the seope of these riglits entrenclied
or included in sueli a manner.

L et us underline that ai provincial assemblies are sovereign
in their respective jurisdiction according 10 the present Consti-
tution. Tliey pass laws in these areas and these laws are subjeet
t0 the interpretation given by our courts.

i SenatorAsln

Il would nu longer be tlie case in the future. There would bie
a general law ealled thie Canadian charter of riglits passed
unilaterally by the federal Parliament and il would overrule ail
laws passed by provincial assemblies. Ail Iliat lias been donc
up 10 now and ail that will he done in the future would have 10

be in conformity with this act of thie federal Parliament as
inîerpreîed by tlie Supreme Court. Iliere we, the people from
Q uebec. are always in a minority position when il comnes 10

bringing a case t0 it because we do not have the number of
judges we should bave t0 represent us.

You will undersîand above ail that in the case of Quebee, il
is an unacceptable proposition and that sueli a limitation
cannot bc imposed on the National Assembly of Quebee
witliout ils consent.

AIl the more so because il is difficult lu appreciate the full
impact of the consequenees of those limitations since tliey
dcpend on future court rulings. A first glance aI current
legislation in Quebec leads us 10 believe that many of them
miglit be said t0 be unconstitutional. For instance, the elector-
aI legislation provides that any citizen must have resided in
Quebec for one full year before being eligible 10 vote. To my
mmnd. that provision just miglit be conîrary lu section 3 of the
future Charter of Riglits. As well, several provisions of thie
legislation governing the financing of political parties in
Quelic miglit be deemed 10 go against section 2 of tlie charter.

Similar uncertainty covers the regulation on plaeing in thie
construction industry, a regulation which sternrned from the
recommendations of thie Cliche commission and whieli restored
a bit of order in that industry. Even in fields within Quebec's
jurisdietion, the National Assemibly euuld find itself wiîhout
full powers or even witliout any certainty il lias every auîliority
Io enact legislation reflecîing the wishies of tlie people. The
provincial legislators would always have lu act within the
limits unilaterally set by the federal Parliament or wîîli ilat
sword of Damocles hanging over their lieads. Il is the perspec-
tive of a tragie Ioss of autonomy for the peuple of Quelic.

Quebecers of' course just will nul accept that. The Premier
of Quebec exprcssed tlie same feeling over the TVA network
on October 5, 1980.

But what in my opinion is a serious attack against the
cultural secuî ity of Quebecers is the inclusion in the charter of
linguistie rights of a provision coneerning the language of
edueation. Indeed, section 25 of thie proposed C'onstIitution Act,
1980 concerning the Canadian Charter of Riglits and Free-
doms states, 1 quote:

Any law that is inconsîstent with the provisions of this
eliarter is . .. inoperative and of no force or effeet.

Thus, tlie moment Ibis charter takes effeet, any legislation or
regulation in force in Qucbec and governing fields lu whieb
tliey quite properly appîy will become inapplicable inasmueli
as îliey contradiet any one of these new constitutional
provisions.

As regards the language of education, the charter of tlie
Frenchi language stites that instructions shaîl be given in
Frenchi in ail kindergartens. publie prinnary and secondary
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schools, and those under private institutions which have been
declared of public interest or qualified for receiving grants.
That is section 72.

Section 73 allows for exceptions to that rule. Notwithstand-
ing section 72, the following may be taught in English, at the
request of the father and the mother;

First, any child whose father or mother attended Eng-
lish primary school in Quebec.

Second, any child whose father or mother who, on
August 26, 1977, was a resident of Quebec and attended
English primary school outside Quebec.

Third, any child who, in his or her last year of school in
Quebec before August 26, 1977, was legally attending an
English public kindergarten or a primary or secondary
school.

Fourth: The younger brothers and sisters referred to in
par. c

This list of exceptions can be extended by the government,
pursuant to sect. 86, sub-par. I which I quote:

The government can enact regulations to extend the
application of sect. 73 to persons who can avail themselves
of the reciprocal agreement concluded between Quebec
and a province.

Now, Quebec cannot be denied such an important decisional
power in matters pertaining to language, more particularly in
the field of the language of instruction.

In his comments on this proposai, the Right Honourable
Mr. Trudeau has suggested that the only result this bill would
have would be to substitute the Canadian Clause for what is
called the Quebec Clause. This is totally wrong. The effect
would be much more pervading. In fact, the regime provided
for by section 2 of the charter is such that it would practically
give all immigrant children an unrestricted opportunity to
attend English schools. Such a system would be so difficult to
control and would breed such injustices among immigrant
children that it would have to give way to the freedom of
choice. We would be back to free choice and the dire conflicts
that we have known in Quebec under the now defunct Bills 63
and 22.

It is no surprise that, the other day, Senator Rizzuto voiced
major objections to the way immigrants will be treated under
the new Charter of Rights.

e (1640)

I emphasize, honourable senators, that Quebec would never
have accepted to join Confederation if it had not been given
the guarantee that it would retain exclusive jurisdiction over
language and more specifically the language of education.
Those are essential powers for our cultural security. Let them
now try to take those rights away from us. The majority of
Quebecers will never stand it, they will strongly react to what
is regarded in Quebec as arm twisting by the central
government.

Most Quebec newspapers have condemned what they con-
sider as federal trickery, as far as language rights in the
Constitution are concerned. They said:

The great fraud of linguistic rights should be denounced.
Hiding behind the Officiai Languages Act, Mr. Pierre
Elliott Trudeau enumerates the great principles and dic-
tates his will.

He has virtue on his side, of course, since he appears to
defend minority rights.

But there is a snag, honourable senators, a huge snag. In
fact, the federal government struggles to defend the English-
speaking people of Quebec. They do not fight for the French-
speaking people of Quebec. They do not fight for the French-
speaking people from the other provinces. Their proposed
Charter of Rights will damage Bill 101, but would change
nothing in the other provinces. It would change nothing in the
other provinces, honourable senators. This charter would make
sordid concessions to Ontario concerning the status of French
in that province, and it requires no change, which is worse. As
a matter of fact, Ontario which has supported and still sup-
ports systematically the federal government ail along in the
constitutional round would not be affected by the Charter of
Rights. Quebec is then confronted with the power of the
Ottawa-Toronto axis.

Let us take a closer look at this, honourable senators, to see
what it is ail about. In the area of linguistic policy, the federal
documents propose two changes to begin with. There are no
changes in the other provinces other than those proposed or
agreed to by their governments. We know the reluctance of
Ontario which once again recently denied parents of the
Ottawa area their own school board. Yet in the largely franco-
phone Ottawa area, God knows the numbers warrant it.

I read in a paper this morning that Francophones of a part
of Saskatchewan, who believed their rights would be further
jeopardized by this clause that would be included in the
charter of rights by the federal government, have asked that
representations be made so that the charter does not apply the
way it is drafted.

Let us note that in Quebec Bill 101 does not contain any
clause saying "where numbers warrant". The rights of Anglo-
phones apply everywhere in Quebec, and never has a minority
been better treated than the English minority in Quebec.

A second change: the British North America Act section
133, which makes bilingualism manadatory only for the Par-
liaments of Ottawa and Quebec, and now for Manitoba as a
result of the Supreme Court decision, would not apply to New
Brunswick or Ontario.

You will recall that during the September federal-provincial
conference, when the Prime Minister asked Ontario to agree to
the provisions of section 133, Mr. Davis coldly replied that he
would never let section 133 concern Ontario.

What did the federal Prime Minister say in his closing
remarks at the constitutional conference? I guess he gave in on
section 133 just to make Ontario agree with the constitutional
changes he was getting ready to propose.
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1 think that the people of Quebec are flot going 10 accept
this eithcr, becausc the Francophones in Ontario wiil pay too
high a price for these constitutional changes.

The Machiavellian plan of the federal goverriment 10 buy
the conscience of the New Democratic Party is flot acceptable
cither. No one realized that evcrything had been planned in
advance, that Mr. Trudeau was making a statement on televi-
sion, and immediately afterwards Mr. Broadbent endorsed in
principle the changes proposed by the federai Prime Minister.
In returi, of course, the New Democratie Party asked for
concessions in the natural resources field and particularly for
non-renewable resources as a condition for ils support of the
government party. And we learned last week how the leader of
the New Demnocratie Party has been had since he accepted
from the federal government an offer which was only what
now exists in the Constitution, the recognition of provincial
owncrship of natural resources. However. the federal goverfi-
ment did flot renounce his veto when il was required in the
nterest of Canadians. Hlow rnany Canadians were laughing

when Mr. Broadbent appeared before the Canadian public 10
celebrate his victory upon receiving that confirmation from the
federal government and expressed the support of his party 10
the constitutional changes proposed by the presenit govern-
me nt.

So, we have nom, in the House of Commnons a new political
party that rnight be ealled the Democratie t iberal Party and
swe know that a considerable number of i iberals are feeling
perfeeîly cornfortabie sleeping in the same bcd with the
socialis15.

lionourable senators, Canada must miake important consti-
tutional changes. A constitutional renewal is essentiai 10

ensure the survival of' Canada.
In 1972, when we were sitting on the Joint Commitîc of the

Senate and the Hlouse of Commnons on the Constitution, Pierre
De Banc, who is now Nlinister of' Regional Econoiei Expan-
sion, and 1 signed a minority report in which we emphasized the
urgency for English Canada to understand the aspirations of
Quebee and the importance of giving the Quebec goverfiment,
which represents in North Amnerica the majority of Franco-
phones, the economie, political and cultural instruments
needed to encourage the development and seif-fulfilliment of
that Francophone majority in Canada.

The sharing of' powers beîween the federai governiment and
the provinces was an essentiai ciemient of' that constitutionai
renewai. We said aînong other things:

Our third recomnmenda tion relates 10 the distribution of
.iurisdictions beîween Ottawa and Quebec.

In mnost areas. jurîsdîcîions are iii-defined 10 the extent
xx here they are more and more intermningied. That is the
situation prevailing in Canada as weil as in other federat-
ed countries in the worid. It is unavoidabie. lndeed, il may
have been possible during the last century. when States
hadl reiaîiveiy simple and few activities, to define clearly
the sharing of jurisdictions, this situation is purely intel-
lectuai lodas and cannot in anx' way correspond 10 realiîy.

[Scnator 5s-cIin

Modemn governmients are principals in civiiized socie-
tics. This trend wiii increase sîeadiiy. From now on, in
Canada, the public service represents a third of the gross
national produet;-and that was in 1977-in 20 years, il
will amouni îo haif the G'NP. In addition. there is an
interdependence and close reiationship not only betwcen
the policies of the various levels of government but as weii
ssithin the same level of government, not to mention
continental, international and future worid policies.

Finaily, even if il was possible t0 conceive a cicar
division beîween numerous and complex powers, il would
soon bc outdatcd. For ail those reasons, rather than îrying
t0 enumnerate the responsibilities of eaeh level of govern-
ment-

and that was our proposai-

w-me wouid like to put forward a basic prineipie whieh is
almnost always found in ail ledleral constitutions: T he
centrai governiment is empowered 10 aeî oniy in those
areas whîeh fail under ils jurisdiction. It is the opposite in
the prescrnt situation. This level of governiment will essen-
tially have to specialize in baiancing of the whoie matter.
0f course, nothing wouid prevent the provinces whieh so
desire fromi delegating somie of their powers Io the centrai
government.

If this recommendation is rejecîed, we f'car that the
Quebec-Ottawa bipoiariîy wiii gel worse and that conflie-
tuai relationship beîween those two leveis of goverrnment
xviii decrease the tax reîurn and resuit in a compiete
deadioek. That is the essentiai of our thînkîng.

That is xxhaî wc said in 1972. 1 mcentioned these remiarks.
honourabie senators, t0 tell you that the miajority of Quebecers
who are against the unilaterai patriation of the Constitution
are not opposed 10 a truc renewai but they do not want 10 sec
their Constitution tum îowards sueh a highiy centraliiing
direction. On the contrary, îhey want to have a say as regards
the essentiai tools of their economie and cultural deveiopmient.

* (1650)

Why, for instance, wouid Ontario oxxn naturai resourees
iocated under ils îerritory in the Great t akes and wouid
Qucbec be deprived of those whîch are iocated under our part
of the Golf of St. L awrence or Hudson Bay' Why should wc
ose control over the export of our eiecîrîcity, now îhaî we have

miade alone huge efforts and big sacrifices to devclop our
hydro-electrie resourees'? Whv can we flot gel back our control
over the vital sector of' communications even though ai prov-
ines agree on this point'?

1 sinipiv v.ant 10 tell you that ail politicai parties in Quebc
agree that wc shouid increase and not decrease t11e poliîmeal
powers of Quebec and other provinces. The cultural and the
econoiei dcveiopmient of every Quebecer is at stake. We
cannot devciop Quebec and ensure the mcifare of ils people if
xxe iack the necessary politicai bools. Il is in this sense that the
constitutionai malter becomes a bread-and-butter issue, and il
s important to realize il.
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This constitutional renewal advocated by the vast majority
of the Quebec people perhaps does meet the objectives this
government has set for itself. This was felt during the discus-
sions at the constitutional conference last September. There
were two very clear visions of Canada: one, that of the federal
government which considered the matter only from the point
of view of the whole of Canada and wanted to establish not a
renewed federal system which would have allowed the people
of Quebec and of the other provinces to feel comfortable in it,
but on the contrary a system more and more centralized and
unitarian. Against such inflexible and unreal purpose, those
who hold different views are up against difficulties the first
one of which of course being any wish by the Quebec people to
ascertain the fundamental dual realities of this country.

Honourable senators, I should like to ask you to join me, as
a Quebecer, in turning down the proposed resolution under
consideration. We must object to it because the purposes
advocated by the federal government are not acceptable. It is
not the wish of Ottawa to allow the provinces to get more
powers. Ottawa rejects the concept by which there are two
equal levels of government in Canada: on the one hand, the
federal government and on the other hand, the provincial
governments. For Ottawa, Quebec is not a separate entity
much less the Quebec people, and the central government
should hold all the significant levels of economic and political
power.

Honourable senators, such a concept is not acceptable in
1980. Because the purpose and the objectives of the Fathers of
the Confederation in establishing the Upper House, the
Senate, was to protect regional interests and minority interests,
I do not think there will be a better opportunity during this
historic debate to demonstrate that the senators who sit in this
house want to assume their full role. The Senate might still
have to make decisions in a last-minute effort to bring the
provinces and the federal government together so that they
might agree on the fundamental principle of this patriation.

This is the reason why, honourable senators, as a result of
the discussions which are taking place here at this time, I
should like to table before the Senate an amendment. Its
purpose is particularly to make it possible for senators to vote
on the important role the Senate should continue to play as the
protector of the regions, the protector of the minorities and
therefore of the provinces. I now move, seconded by Senator
Flynn:

That further debate on this motion be postponed until the
Prime Minister of Canada has met with his provincial
counterparts to find out if they would agree to a joint
resolution providing only for the patriation of the Consti-
tution and an amending formula similar in principle to
those known as the Vancouver or Victoria Formulae.

The Hon. the Speaker: Honourable senators, we are faced
with an amendment. Of course there is a main resolution
which is for a referral to the committee but although the
amendment has just been read, I shall read it again:

It is moved by Senator Asselin, seconded by Senator
Flynn, that further debate on this motion be postponed
until the Prime Minister of Canada has met with his
provincial counterparts to find out if they would agree to
a joint resolution providing only for the patriation of the
Constitution and an amending formula similar in princi-
ple to those known as the Vancouver or Victoria formulac.

0 (1700)

[English]
It is moved by the Honourable Senator Asselin, seconded by

the Honourable Senator Flynn-
Hon. Senators: Dispense.

[Translation]
The Hon. the Speaker: Then honourable senators it is a

motion to adjourn the debate. I shall have to ask for the
opinion of honourable senators. Those who are in favour-

Senator Flynn: No, no, this motion is debatable.

Senator Guay: No, it is a motion to adjourn.

[English]
Senator Mcllraith: Honourable senators, there has been an

indication from the translator that the comment of the Leader
of the Opposition a moment ago was inaudible and the transla-
tion could not be delivered in English. Could the Leader of the
Opposition repeat it?

Senator Flynn: I said that this motion is debatable.

Senator Frith: The motion to adjourn is not.

Senator Flynn: It is not a motion to adjourn the debate. It is
a reasoned motion to adjourn the debate to a specific time.

Senator Frith: H onourable senators, obviously we have some
dispute on a matter of order. The motion is that further debate
on this motion be postponed, which is a motion to adjourn ihe
debate and we just vote on it. It is not debatable.

Senator Flynn: Where is your authority?

Senator Frith: It is your motion. Let us hear yours.

Senator Flynn: You are objecting to my motion. You are
saying it is not debatable.

Senator Frith: I am not objecting to the Leader of the
Opposition's motion. I am saying it is a motion to adjourn the
debate, and such a motion is voted on immediately.

Senator Flynn: No.
Senator Frith: Yes.

Senator Guay: Question.

[Translation]
The Hon. the Speaker: Honourable senators, there certainly

are differences of opinion among honourable senators with
respect to the thrust of the amendment, as to whether that is
an amendment or not. If it is an amendment, it certainly is not
debatable. If it is not an amendment, there could be a debate.
In relation to this, Bourinot states on page 353:
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[En glish]
Ibhat a motion for the adjourniment of tbe debate ks not

debatable, nor can il be amended. Obviously, however,
sucb a motion, once moved and recorded is votable and
must be put 10 the Senate.

Tbat is wbat I bave been given 10 understand.

If bonourable senators wisb mie 10 look into tbe problem in
grealer deptb, I will ask tbat the sitting be suspended and îbaî
we reconvene aî 8 o'clock, in order Ibat I can render a decision
on ibis malter.

Ali bonourable senators can express their views. I know tbal
somne honourable senators are experts in procedure. and Ibere-
fore I can take Ibeir opinions int consideration. According 10

the advice 1 bave received, Ibis is a motion of adjournment and
il should be voted on.

Somne Hon. Senators: Agreed.

[Translation]
Senator Flynn: My feeling is, Mr. Speaker, Ibat we sbould

make a distinction. Wbaî you bave just quoîed from Bourinot
refers merely 10 a motion t0 adjourn the debale.
[English]

You wilI note tbat section 36 makes a distinction between a
motion Io postpone a debate and a motion 10 adjourn a debate.
This motion is 10 posîpone tbe debate, and contains a reason-
ing behind il. Tbe motion is not 10 adjourn tbe debate purely
and simply, but 10 posîpone the debate until someîbing is done.
Tbere is a reason. Il is not merely an adjournmenî per se. We
submit 10 tbe bouse tbat we should discuss wbetber the reasons
bebind tbe motion are valîd reasons for postponing tbe debate.
Tbat is the point. Tbe mere motion 10 adjourn is someîbing
tbat is not debatable; but tbe motion 10 postpone, for a given
reason, is soînetbîng that is debatable. It bas always been

debatable, and I ami quite sure tbat I-is Honour the Speaker
will not be able 10 find a decision supporting the viewpoinî
beld on the otber side.

Senator Guay: Honourable senators, a copy of the motion
wbich I have received says îbaî il is seconded by Senator
Roblin. If I heard correctly, Senator Asselin said Ibat bis
motion was seconded by Senator Flynn.

Senator Flynn: Senator Roblin was not bere.

Senator Guay: 1 know tbat, but my copy says tbai t is
seconded by Senator Roblin. The second point that I would
like bo bring to tbe attention of bonourable senators is that the
French part says-and I do not bave any degree in French:

Que cette motion soit ajournée.

1 would submiî tbat il does not bave the same mcanîng in

Frencb.

Senator Flynn: Yes. il does.

Senator Mcllraith: Honourable senators, perbaps we could
follow tbe suggestion made by His Honour tbe Speaker. He
indicated Ibat be wanîed lime to make bis ruling. If lie does
require lime 10 make bis ruling, presumnably aI 8 p.mi.. perbaps
il would be convenient if we conîinued tbe debate until 6 p.m.

[The Hon the Spea~ker.]

and reîurn at 8 p.m. and aI that point the ruling could be
given. In that way, we would flot lose any lime and we would
be able to grant His Honour tbe courtesy whicb he seeks in
order 10 consider the reasons for his ruling. It seems 10 me that
tliat is the practice that bas been followed in the past.

Senator Flynn: That depends very much on His Honour the
Speaker. If His Honour would raîher suspend the siîting at
this tirne, 1 bave no objection. If be wisbes 10 continue and 10

reserve bis decision for later, that is up to hirn.

Senator Mcllraith: My point is that 1 would not wish 10 sc
lime losi for a debate on ibis subject. I believe ail honourable
senators would agree that tbere is some desire t0 dispose of
tbis malter in a reasonable lime. Surely we could use the next
bour 10 continue our debate wbile His Honour tbe Speaker is
considering tbe reasons for bis ruling.

Senator Hicks: Honourable senators. 1 take il tbat even tbe
Leader of the Opposition agrees tbat if this were a motion 1o

adjourn the debate, il would be put immediately and voted
upon.

Senator Flynn: Purely and simply.

Senator Hicks: Rule 36(2), on page 10 of our rule book,
sa ys:

A motion to adjourn a debate shall bc deemed to be a
motion 10 posîpone that debale to the day specified-

And il is specified:
-n tbe motion, or, if no day is so specified, 10 tbe next

sitîing day.
Surely tbat is evidence Ibat a motion 10 adjourn is a motion 10
posîpone. and tbe Leader of tbe Opposition--as mucb as 1
bonour bis views and bis parliamentary expertise--is îrying 10

make a distinction wbere none exisîs.

Senator Flynn: If il were merely tbe posîponement 10 a
given day, I would say Ihat I would wisb to adjourn the debate
until tomorrow or until next week, witbout any argument
atîacbed 10 il. and il would be supported.

Senator Asselin: It is not debalable.

Senator Frith: Honourable senators, tberc are îwo observa-
lions tbat 1 would like to make. First, wiîb rcgard to tbe
suggestion of Senator NlcIlraitb, the difficulîy in continuing
the debate is that tbere is, 10 a dangerous degree, in mny
opinion, an implication îbaî Ibis is not a motion 10 adjourn.

If il is a motion 10 adjourn. you don't go on witb the debate;
you put tbe motion, and I urge tbe Speaker to make a ruling
nows on a very clear question. If Ibere is any doubt. afler wbat
Senator IHicks bas said, as 10 wbat Ibis motions inIent is, and
wbaî bas 10 be decided, look aI the French version. As Senator
(iuay bas said, il is: "Que cette motion soit ajournée." Tbat is
tbe word. If Ibere is any dispute as 10 wbaî tbe words mean,
tbat's tbe word. Il says, "ajournée."
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Senator Guay: You give me the translation of the word
"postponement."

Senator Frith: If we continue with the debate we are
implying that for some reason this is not a motion to adjourn. I
think it is clearly a motion to adjourn and should be put now,
and I ask His Honour the Speaker to so rule.

Senator Mcllraith: May I make a correction here? The
Speaker made his ruling. He requested an opportunity to give
reasons for his ruling.

Senator Frith: I understand that, but I am suggesting that
there are good reasons for him to rule right now.

Senator Mcllraith: He did.

Senator Frith: No, he did not. He asked for time to make
the ruling. I am suggesting that there is perfectly clear evi-
dence for him to give his ruling now, and I ask him to do so.

Senator Muir: Honourable senators-

Senator Flynn: Are you giving orders to the Speaker now'?

Senator Frith: What is asked is not an order.

The Hon. the Speaker: Order.

Senator Mcllraith: -in view of the fact that the Chair was
kind enough to recognize me, I wish the other senators would
extend the same courtesy. I would draw the Speaker's atten-
tion to rule 36(1) which states:

-a motion shall not be received unless it is a motion to
amend the question-

And certainly, honourable senators, the amendment meets
those specifications. It amends the question before the cham-
ber and, therefore, I submit with the greatest of respect that it
is in order under rule 36(1).

Senator Smith: Honourable senators, may I make a very
brief comment on this matter? It seems to me that this is not
the equivalent of a motion to adjourn at ail. Its nearest relative
in parliamentary procedures is a motion to hoist consideration
to a future date. That is a debatable motion, and has been
debated on many occasions at great length. This is certainly
not a motion to adjourn, I submit, but a motion to take into
consideration at a future date, just as a six months' hoist
motion.

The Hon. the Speaker: I am not the one who drafted this
resolution but the words have to mean something in French
and even in English; "Je propose, secondé par ..... que le
débat de cette motion soit ajourné"-that the debate on this
motion be postponed, adjourned.
[Translation]

Is the debate adjourned to a specific date? It is adjourned to
some hypothetical events which the opposition feels might
happen in the future. Now, a motion for adjournment should
either specify a date or imply that the debate is adjourned to
the next sitting. Provided it is a motion for adjournment.
Naturally, if it is not, then we are confronted with another
type of problem.

Senator Flynn: If the Deputy Leader of the Government
cannot discuss what is in the motion, then, of course, I
understand. But clearly, if Your Honour puts the question,
then the Senate must decide whether it agrees with the reasons
given. I suggest, Your Honour, that the question be taken
under advisement until 8 o'clock. In the meantime, the debate
can continue. And perhaps the motion can be changed to meet
the objections formulated by the Deputy Leader of the
Government.

[English]
Senator Frith: Does that mean that you are withdrawing

this motion'?

Senator Flynn: No.

Senator Frith: Well, then let us have a ruling as to whether
it is to adjourn and vote on it, and you can bring some other
motions at 8 o'clock if you wish.

Senator Flynn: I suggest that His Honour the Speaker can
take it under advisement. Do you not agree that he can do
that?

Senator Frith: Yes, he can as long as we aIl understand
clearly that that is entirely without prejudice to his possible
decision that it is a motion to adjourn and, therefore, must be
put immediately. The difficulty with this procedural question
is that, according to the rules, if it is a motion to adjourn it
ought to be put immediately. If we continue with the debate, I
want to be sure there is no question that that does not mean it
is in any way with prejudice to his final decision on it.

Senator Roblin: Honourable senators, how can my honour-
able friend say that, if His Honour takes the matter under
advisement, it is without prejudice to whatever decision he
makes? That is either a self-evident fact or an insult to the
Chair. I don't know which, but I prefer to think it is a
self-evident fact.

His Honour the Speaker has the right to take it under
advisement and naturally when he does so he is free to make
any decision he likes, and the question of prejudice does not
arise. I would suggest, with aIl humility, that, if His Honour so
decides, he can very well take it under advisement, and when
that happens we usually proceed to the next item of business
on the order paper. That would save any embarrassment or
any problem arising from his decision later on. It has been the
custom in every legislative assembly I have been in for the
Speaker to take the question under advisement, and when he
does we proceed to the next item of business.

Senator Thériault: Honourable senators, I contend that
Senator Roblin is completely out of joint with parliamentary
procedure.

I suggest, Your Honour, that you have two choices. Either
you make a ruling and we vote on it, or, if you decide that you
need time, then the sitting has to be postponed until you make
your ruling because we cannot go on debating the main
motion-the motion that is before the Senate now-as long as
a decision has not been made on the amendment. I suggest,
Your Honour, that you have two choices-either you put the
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amendment to a vote now, or you suspend the sitting until you
are prepared to make a ruling.

Some Hon. Senators: Agreed.

Translation]
Senator Tremblay: Honourable senators, I address the

Chair for the following reason: the way you expressed yourself
carlier, Mr. Speaker, you seemed to attach some significance
to the expression used in the French translation. Indeed, I
believe there is an error in the translation. Just in case this
discrepancy might have some influence when you take the
matter under advisement, may I point out that were we to be
overly strict when we find in our texts differences or discrepan-
cies between the Fnglish and the French versions we could not
even discuss the proposed resolution before us because I noted
several discrepancies, not only bad translations but bad trans-
lations which alter the substance of things.

So, if I may, I would say simply that the word "reporté"
should have been used in French as the equivalent of the
English word "postponed". I would also suggest that we
refrain from dwelling over this slight difference in the first
version of the two versions of the resolution, that we adopt the
same understanding attitude which we are wont to take when
we spot similar discrepancies between the French and English
versions, even in the bills that come before us.

Senator Asselin: Mr. Speaker, if I nay, I am the sponsor of
the amendment which is now before the house and it is quite
possible that I made an error in translation when I used the
word "ajourné". So, if honourable senators agrec, I will amend
it by saying that the debate on this motion is "reporté" instead
of "ajourné". That is if I have the consent of the house.

The Hon. the Speaker: That would require unanimous
consent of the House.

Senator Asselin: Yes, I am seeking consent.

The Hon. the Speaker: Is there unanimous consent to
amend the resolution?

Some Hon. Senators: No.

The Hon. the Speaker: So it cannot be amended.
Honourable senators, if this were a routine debate I would

make an immediate ruling. But, given the importance of this
debate, I would prefer that in future this incident not be
recalled as having been an excuse or a way to shift the debate
or again to steer it in a direction which normally no one would
want it to have.

So I will call it six o'clock and render a full ruling this
evening at eight o'clock at the opening of the sitting.

Some Hon. Senators: Agreed.
The Senate adjourned during pleasure.

[English]
At 8 p.m. the sitting was resumed.

[Senalor T hériault.]

THE CONSTITUTION
MOTION IN AMENDMENT -SPEAKER'S RULING ON POINT OF

ORDER

The Hon. the Speaker: I thank the honourable senators who
have given me a chance to look into the problem which was
posed to nie.

When the sitting was suspended at 6 o'clock I endeavoured
to deliberate on the motion in amendment moved by Senator
Asselin and on the point of order raised thercon. The argu-
ments that were put forward had to do with whether the
motion is a motion to adjourn the debate, which is not a
debatable motion, or whether it is a reasoned amendment. I
thank honourable senators for the views that they expressed.

The motion in amendment by Senator Asselin reads as
follows:

I move, seconded by Senator Flynn, that further debate
on this motion be postponed until the Prime Minister of
Canada has met with his provincial counterparts to find
out if they would agree to a joint resolution providing only
for the patriation of the Constitution and an amending
formula, similar in principle to those known as the Van-
couver or Victoria formulac.

The proposition contained in the amendment is that the
Prime Minister of Canada meet with his provincial counter-
parts to find out if they would agree to a joint resolution
providing only for the patriation of the Constitution and an
amending formula. After giving considerable study to the
matter I have corne to the conclusion that the proposed
amendment is out of order for the following reason: It is not an
amendment but a brand new proposal which is a substantive
motion that requires one day's notice pursuant to rule
45(1)(h). In fact it is foreign to the proposition contained in
the main motion. Beauchesne's Parlianentary Rules and
Forns, Fifth Edition, citation 437, at page 155, reads as
follows:

437. (1) An amendment setting forth a proposition
dealing with a inatter which is forcign to the proposition
involved in the main motion is not relevant and cannot be
moved.

(2) An amendment may not raise a new question which
can only be considered as a distinct motion after proper
notice.

The Honourable Senator Flynn argued that the proposed
amendment is a reasoned amendrent. The proposcd amend-
ment is not a reasoned amendment because a reasoned amend-
ment is used to postpone the putting of the question on the
second or third reading of a bilI exclusively. When a reasoned
amendment is moved to postpone the putting of a question on
the second reading of a bill it must be to oppose the principle
of a bill. This proposed amendment cannot be used to oppose
the principle of the bill because no bill is concerned in the
debate. Beauchesne, Fifth Edition, citation 434(2) page 154,
reads as follows:

434. (2) reasoned amendments may only be applied
against readings of bills.
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Therefore, honourable senators. 1 declare the motion out of
order, and now the debate can be resumed on the main motion.

Senator Flynn: Your Honour, 1 do flot intcnd to discuss your
decision but 1 tbink that normally your conclusion should have
been that it is a simple motion to adjourn the debate and if
that were the case the motion would be put without debate.
However, if this is flot the case 1 would respectfully appeal
your ruling.

The Hon. the Speaker: The honourable senator is appealing
the ruling'?

Senator Flynn: Yes.
The I-on. the Speaker: Caîl in the senators.

a (2030)

Honourable senators, the question now is: Shahl the Speak-
er's ruling be sustained'?

The ruling of His Honour the Speaker was su.ç,ained on the
following division:

YEAS

THE HONOURABLE SENATORS

Adams
Anderson
Barrow
Bell
Bird
Bosa
Connolly
Cottreau
Frith
Giguère
Godfrey
Graham
Guay
H-aidasz
H-astings
H-Iicks
Lafond

Lamontagne
Lapointe
Leblanc
McElman
McGrand
Mcl lraith
Molgat
Oison
Perrault
Petten
Riley
R owe
Steuart
Thériauli
van Roggen
Wood-33.

N AYS

THE HONOURABLE SENATORS

Asselin
Beaubien
Choquette
Cook
Donahoe
Doody
Flynn
Fournier
M acdonald
Marshall

Muir
Murray
Nurgitz
Phillips
Roblin
Sherwood
Smith
Tremblay
Walker
Yuzyk 20.

The I-on. the Speaker: 1 declare the Speaker's ruling
sustaincd.

Senator Asselin: Honourable senators-

Senator Frith: On a point of order, 1 think the honourable
senator bas alrcady spoken on the motion.

Senator Asselin: 1 have not. Are you raising a point of
order?

Senator Frith: Yes. You made a motion, which was either
for an amendment or for an adjournment. According to my
reading of the rules you cannot speak again.

Senator Flynn: But he bas flot finished his speech.

Senator Frith: He made a motion and sat down. I-e clearly
finished his speech.

The Hon. the Speaker: If his motion had been accepted he
could flot have spoken to it, but it has been defeated.
* (2040)

Senator Frith: When do we determine that he bas finished
bis speech?

[Translation]
The Hon. the Speaker: There is no motion.

[En glish]
Senator Frith: 1 will accept that ruling.

[Translation]
Senator Asselin: Honourable senators, wben the Speaker

adjourned the debate, 1 was explaining to the Senate what role
we sbould play to avoid the disintegration of Canadian unity if
we accepted the resolution before us as drafted. I added that I
joined in the remarks that my honourable friend Senator van
Roggen made before me that if tbrough this proposed resolu-
tion we want to prevent the goverfiment from acting alone to
change the present structures of the country-

[En glish]
Senator van Roggen: On a point of order, we are flot getting

any translation.

Senator Flynn: Well, we could adjourn until tomorrow.

Senator Asselin: We are getting a translation now.
[Translation]

I was saying that 1 share the concern of Senator van Roggen
about the possibility that some clauses of the proposed resolu-
tion could endanger Canadian unity. Senator van Roggen said
tbat this could flot be. However, Senator van Roggen referred
to section 42 of the proposed resolution, which will allow tbe
federal goverfiment, under certain circumstances and certain
conditions, to go directly to the people to get a mandate on a
constitutional issue by going over tbe bead of the provinces,
and I say that Senator van Roggen should realize that, by
acting in this way, the federal goverfiment will change the
existing political structure of our country.

I fully agree with Senator van Roggen that at the committee
stage, the Senate representatives will have to be able to
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propose amendments to rectify this situation, which 1 believe
would be extremely dangerous as this provision now stands.

I also have the impression that ail the senators recognize
that the Senate has played in the past, and still plays in my
opinion, an important role in the Canadian political structure.
If I follow the reasoning of Senator van Roggen, I must say
that he is quite right to wonder about the wording of section
44.

Some might say that there is no danger because this section
will never be used. The Canadian government cannot possibly
use it to change the structures of the Senate or to abolish the
Senate. However, I believe that if we accept that the wording
of section 44 be included in our statutes, in my opinion, and
many others interpret it in this way, the Canadian government
would be able, under the provisions of section 44, to propose
amendments to the Canadian Constitution with the unanimous
consent of the House of Commons if the suspensive veto of the
Senate has expired, which would mean that the House of
Commons could accept constitutional changes, and if the
Senate, after 90 days, has not kept its suspensive veto and does
not support the consensus expressed by the House of Com-
mons, the House of Commons would then be able to pass this
amendment or this bill, and it would have the force of law in
the country and the proposais made by the Senate would be
rejected.

The Senate has played an important role in the history of
our country. I had the opportunity recently to talk with
secondary school students of my area. I was telling them that
the Senate has had committees on poverty, the age of retire-
ment, sciences and child at risk. I was showing to these young
people that the Senate had a role to play concerning the
minorities. These studies on poverty, the age of retirement or
the child at risk were aimed at these minority groups. The
Senate has examined the lot of these groups to find solutions to
their problems.

I take this opportunity to congratulate Senator McGrand on
the excellent work accomplished by the committec entitled
"Child at risk". I have read the report of Senator McGrand. I
must say that the young people and the mothers of Canada are
extremely grateful for this in-depth study.

Honourable senators, what role should we play in this
debate'? I have the impression that we must agree to put aside
any spirit of political partisanry. I believe that we must try
together to find the means that will allow ail the parties
involved to meet and talk to each other.

I have the impression that in spite of the efforts made by
certain provincial premiers-and I am not laying the blame
only on the Prime Minister of Canada-I think that the
provincial premiers must aiso share part of the blame for a
number of decisions which affect federal-provincial relations.
But, in my opinion, the Senate as such can be expected to play
a leading role in the current discussions.

We represent regions. We represent minorities. Recently I
had an opportunity to read the speeches made by the Fathers
of Confederation when they decided to create this institution.

[Scnalor Asselin.

Even if it has been said that the Senate was not created to look
after the interests of the provinces, the Fathers of Confedera-
tion had divided the country into senatorial divisions and, of
course, these divisions included the provinces. I would suggest
that we had thus received from the Fathers of Confederation
the mandate to speak for provincial interests. Now then, just
what are those provincial interests? What are the interests of
the country? With a view to avoiding everything that has been
said about Canadian unity I think we should make every effort
to urge the Prime Minister of Canada and the provincial
premiers, before we adopt the proposed resolution we have
under consideration, to meet again to find a modus vivendi.

MOTION IN AM[NDMENT

During the past month and to this day the parties have said
everything they had to say about federal-provincial relations.
At times the Prime Minister was very hard. For their part the
provincial premiers answered right back and we know what
they said in the circumstances. My impression is that we
should have a moratorium and that is what I suggest to you
this evening. I think that is the objective we must seek during
the few hours we have remaining to debate this resolution. For
that reason, not wanting to annoy the government but wanting
to ask you to help us define the role and the work of the Senate
during the few hours we have left to discuss this project, I
therefore move the following amendment:

I move, seconded by Senator Roblin, that the motion be
amended as follows:
Strike ail the words after Senate in the first fine up to the
last paragraph exclusively and replace them by the
following:

"will unite with the House of Cornmons in the appoint-
ment of a Special Joint Committee to consider and
report upon the document entitled: "Proposed Resolu-
tion for a Joint Address to Her Majesty the Queen
respecting the Constitution of Canada" published by
the Government on October 2, 1980 after the Prime
Minister of Canada has met with his provincial coun-
terparts to find out if they would agree to a Joint
Address providing only the patriation of the Constitu-
tion and an amending formula similar in principle to
those known as the Vancouver or Victoria formulac."

e (2050)

[English]
In English, I move, seconded by Senator Roblin, that the

motion be amended as follows:
Strike ail the words after Senate in the first line up to the
last paragraph exclusively and replace them by the
following:

"will unite with the House of Commons in the appoint-
ment of a Special Joint Committee to consider and
report upon the document entitled: "Proposed Resolu-
tion for a Joint Address to Her Majesty the Queen
respecting the Constitution of Canada" published by
the Government on October 2, 1980 after the Prime
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Minister of Canada has met with his provincial coun-
terparts to find out if they would agree to a joint
Address providing only the patriation of the Constitu-
tion and an amending formula similar in principle to
those known as the Vancouver or Victoria formulae.-

[Translat ion]
Honourable senators, it is not to embarrass the goverfiment

that 1 introduce this motion. It is simply to ask you whether
you might have a better solution to bring back the parties to
the conference table. I feel that it is our duty to do so. It is in a
non-partisan spirit that 1 move this motion.

Senator Molgat: Would the honourable senator allow a
question'?

Senator Asselin: Yes.

Senator Molgat: In his very eloquent speech, the honourable
senator alluded to the responsihility of the Senate towards the
provinces. However is it the opinion of the honourable senator
that this responsibility should be towards the goverfiments of
those provinces or rather towards the people of those
provinces'?

Senator Flynn: Towards the Constitution of those provinces.

Senator Asselin: There is no mention of people in the
constitution. lit is the provincial goverfiments which have been
appointed to represent the people of the provinces. 0f course,
if 1 want to get in touch with the people of Quebec 1 will go to
their duly elected governiment because it is this goverriment
which represents the people of Quebec. The samne goes for the
province of Ontario.

There are several groups among the people of course, such
as the minorities. which should be helped. 1 said earlier that it
is the responsibility of the Senate to help the minorities which
are found in the provinces. But if 1 wanted to get in touch with
a province, 1 would first go to its duly elected governiment.

Senator Molgat: 1 have another question. Therefore, my
honourable colleague feels that he is the representative of the
Quebec provincial goverriment and flot of the Quebec people.
This is your position, isn't it'?

Senator Asselin: 1 have neyer said that. 1 said that every
senator who sits here, represents the Canadian Parliament
since the Senate is a branch of that Parliament. But that does
not stop us from trying to achieve the objectives set for us by
the Fathers of Confederation in making us the lipper House,
which were to protect and preserve the rights of the minorities
in the provinces and in the regions.

Senator Molgat: Yes, but once more 1 want to ask you if
you consider yourself as a representative of the Quebec gov-
ernment or the Quebec people'?

Senator Flynn: 0f the Quebec legislature, unanimously.

Senator Molgat: Very well, you are a representative of the
Quebec legislature. That is very good. We understand your
position because this is your position.

Senator Asselin: We neyer said that. That is flot the answer
Igave.

Senator Molgat: You said so.

Senator Flynn: If 1 said so, you understood nothing.

[English]
Senator van Roggen: Honourable senators, 1 have a question

to address to the last speaker, if he will accept one other
question. 1 will flot comment on the subjeet of my feeling
about representing British Columbia. That does flot mean 1
take my instructions from the Covernment of British
Columbia. 1 do flot.

During your remarks, senator, in the early part of your
addrcss as 1 wrote them down, you said, -How can the
goverrimrent justify its decision to patriate the Constitution
unilaterally'?- As 1 understand the position of your party, its
objection to this resolution is that it has gone too, far; that it
should flot have included the Charter of Rights and the
referendum provision. But you do support the unilateral
patriation of the Constitution with an amending formula.

Somne Hon. Senators: No, no.

Senator Murray: No. Read the amendment he just moved.

Senator van Roggen: 1 am flot talking about his amendment.
1 am wondering if he is supporting his own party's position or
not. That is mny question.

Senator Flynn: That is your interpretation, and you can
keep it, if you want.

Senator van Roggen: Weil, it was what Senator Balfour,
only two days ago in this chamber, said your position was.

An Hon. Senator: We didn't say that.

Senator Flynn: We did not say we should go against the
wishes of the province.

Senator van Roggen: Weil, the word "unilateral" is the word
1 am addressing myself to, and my understanding of your
party's position is that you would agree to the unilateral
patriation of the Constitution with an amending formula.

Some Hon. Senators: No.

Senator Flynn: No.

Senator van Roggen: Is that flot correct?

Senator Flynn: No.

Senator van Roggen: Weil, 1 am glad to hear that, because,
certainly, the newspapers must have been misquoting your
leader.

[Translation]
Senator Asselin: 1 would say this to my honourable friend,

Senator van Roggen. when 1 started my speech this afternoon,
1 explained to him that legally, as its authors decided, which
no one contradiets, the Canadian fedieration is a contract
betwcen the federal government and the provinces, and a
contract entails obligations. 1 was discussing the matter from a
legal point of view this afternoon. I said that because obliga-
tions are involved, obligations on the part of the federal
government as well as that of the provinces, the federal
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government must assume its obligations towards the provinces
and vice versa.

I said that the federal government, in acting unilaterally,
without the consent of the provinces, would commit a breach
of the contract between the two parties. The federal govern-
ment would not be respecting its obligations. That is why, from
a legal point of view, I was opposing a unilateral patriation.

[English]
Senator Frith: Honourable senators, on a point of order. In

my respectful submission, the amendment we are looking at is
clearly not a motion to adjourn, as the previous one was, or as
I thought it was, but-

Senator Murray: His Honour the Speaker perceived that.

Senator Frith: -the motion is precisely an amendment of
the type that was ruled on by His Honour as being out of order
under citation 437, at page 155 of Beauchesne's Parlianien-
tary Rules and Forms, Fifth Edition. I suppose this could be
called a reasoned amendment, but, in any event, it is exactly
what His Honour ruled was out of order, when we reassembled
at eight o'clock, namely:

An amendment setting forth a proposition dealing with
a matter which is foreign to the proposition involved in
the main motion is not relevant and cannot be moved.

That is citation 437.( 1), and if that were not enough, citation
437.(2) says:

An amendment may not raise a new question which can
only be considered as a distinct motion after proper
notice.

In my respectful submission, therefore, this motion has, in
effect, already been ruled out of order, and my authority for
that is the ruling His Honour the Speaker gave when we
reassembled at eight o'clock.

Senator Flynn: i don't know if the reason given by Senator
Frith is valid, but il is quite obvious that he does not under-
stand what His Honour's ruling was, because what His
Honour said had nothing to do with that. It was a motion to
adjourn and His Honour said we should have given one day's
notice. At any rate, I do not agree with that ruling.
0 (2100)

In this case the proposal is to join now with the Ilouse of
Commons, and we say we will join with them later on when a
certain event will have taken place, and that a message be sent
to that house to that effect. I cannot sec that there is anything
irregular there. It is obvious that the Deputy Leader of the
Government, stubborn as a mule, has decided-

Senator Mcllraith: Order. Order.

Senator Flynn: I said "stubborn as a mule." You do not
think so? What expression would you suggest?

Senator Mcllraith: I do not like language attacking an
honourable senator personally when arguing a proposition of
law and procedure in the Senate.

Some Hon. Senators: Hear, hear.
ISenator Asselin .

Senator Flynn: I grant you I may have allowed myself to get
a little carried awaiy. There gocs the clapping machine on the
other side. When we see continuous objections on questions of
procedure to avoid having a proper debate of the motion before
the house, it's no surprise one gets a little over-excited. How-
ever, I will withdraw my remark.

Some Hon. Senators: Hear, hear.

Senator Guay: I compliment the honourable senator-

Senator Flynn: I would invite Senator Guay not to get into
the fray.

Senator Guay: I was complimenting you for withdrawing
your remark.

Senator Flynn: With all due respect, I must say that I am
always afraid when Senator Guay compliments me.

There is no common measure between this amendment and
the previous one. This amendment is to the motion which is
before us. The other house invites us to join with them, and we
say, "We will join with you when a certain event has taken
place." That is all there is to il.

Senator Frith: Honourable senators, I have nothing to add.
Those are the two points of view. We should have a ruling.

Senator Roblin: Honourable senators, perhaps I may be
allowed to offer a comment on the point of order raised before
His Honour the Speaker takes the matter under consideration.
I should like to deal with the substance of the objection raised
by the Deputy Leader of the Government. He read the section
on which he relies, which is section 437.(1):

An amendment setting forth a proposition dealing with
a matter which is foreign to the proposition involved in
the main motion is not relevant and cannot be moved.

So I suppose the issue is whether the words that have been
used in the amendment are "foreign to the main motion."

I suggest, Mr. Speaker, that they are not. They are clearly
consonant with the main motion, but they involve a condition;
and surely if amendments cannot be moved which offer to
support a main motion under conditions, then I do not know
what amendments can be used for.

It seems to me a very elementary question of parliamentary
procedure that the amendment that has been moved is indeed
correct. It does not contradict the main motion; it does not
negative the main motion; it is not a new question in that it
subsumes the main motion in any way. It is relevant to the
main motion; it is a condition attached to the main motion;
and it satisfies every rule I know of with respect to the
propriety of an amendment to a motion such as the one we are
considering here.

So I hope, sir, that you might take those observations under
consideration when you rule on the matter.

Senator Bosa: Honourable senators, may I volunteer a brief
opinion. Senator Roblin addressed himself to an entirely dif-
ferent matter. There is a rule of the Senate, namely, rule 28,
which deals directly with the matter under discussion. That
rule reads as follows:
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A senator shal flot speak more than once to any
question or other matter before the Senate except in
explanation of a material part of his speech in which he
may have been misunderstood, and then he shah not
introduce new matter.

1 suggest, honourable senators, that Senator Asselin has intro-
duced new matter in this particular instance.

Senator Asselin: No, no.
[Translation]

With your leave, Your Honour.

Senator Lamontagne: Two amendiments in the same speech.

Senator Asselin: 1 wilI ask you my honourable colleague,
Senator Bosa, to notice that 1 spoke onhy once and that it was
the continuation of my speech; perhaps he was not here this
afternoon.

Senator Guay: 1 was.

Senator Asselin: You were flot here when I-is Honour the
Speaker adjourned the debate. But when he adjourned the
debate I stili had the floor.

Senator Lamontagne: Do you have a third amendment to
prescrnt for the third part of your speech*?

[En glish]
The Hon. the Speaker: Honourable senators, in my view,

this issue has been decided before.
* (2110)

The motion in amcndment mnade befure 6 o'clock was
declared out of order and as a result Senator Asselin had the
right to complete his speech on the main motion, and this is
what he did. On your point that Senator Asselin had intro-
duced new matter, this has to be decided in the light of his new
motion in amendiment.

Insofar as the second motion in amendment is concernied, I
rejeet it for the same reason given when the first motion in
amendment was declared unacceptable. In the present motion
n amendment the proposition is that the main motion be

restricted to patriation and the amendîng formula. That means
that you are trying to achieve what you were attempting to
accomplish in the first motion in amendiment.

MYy first ruling applies exactly in the same way to the
present motion in amendment. Therefore, I declare this motion
in amendment out of order.

If any honourable senator wishes to appeal, he is free to do
50.

Senator Flynn: We certainly will appeal, with ail due
respect, Your Honour, because there is a distinct difference
between the two motions. I mean, if you don't sec the differ-
ence-

The Hon. the Speaker: Yes, I sc the difference very well.

Senator Flynn: Yet you say it was the same'?

The Hon. the Speaker: I sec now you are adding the House
of Commons to the procedure.

Senator Flynn: Not at ai.

Te Hon. the Speaker: Yes. and the Prime Minister wihl
meet with the provinces, but 1 tell you that it is a motion of the
same nature as the first one even if it is different. It is of the
same nature and I have to say that it is flot in order.

Senator Flynn: With great respect, we will have to appeal
because your ruling means that we cannot make any amend-
ments to the motion.

Senator Frith: Question.

Senator Flynn: Appeal.

The Hon. the Speaker: Are you appealing9

Senator Flynn: Yes.

The Hon. the Speaker: Cal! in the senators.

Senator Frith: We don't need to cal in the senators.

The Hon. the Speaker: Cal! in the senators.

Senator Frith: Let's have the question. What do wc need to
caîl the senators in for'?

Honourable senators, just so it is clear, because, of course.
the only record we have is what is said, we can have a vote on
this now if we wish. We saw how long it took-

Senator Flynn: It will take longer this time.

Senator Frith: -for the senators on the other side to come
and, as the leader said, he proposes to sec that it takes longer
this time. I just want to be sure that it is on the record that we
are ready to have a vote on the appeal now and that he is flot.
and we can let the record show-

Senator Flynn: Order.

Senator Frith: -how long it took him-

Senator Flynn: Order.

Senator Frith: -to get his side back.

Senator Flynn: Order.

The Hon. the Speaker: A point of order is raised.

Senator Frith: Honourable senators-

Senator Flynn: You stubborn mule.

Senator Frith: Who is talking about being stubborn'?

The Hon. the Speaker: It is my decision that is appealed,
and because my decision is appealed I caîl in the senators.

Honourable senators, the question now is: Shaîl the Speak-
er's hast ruling be sustained'?

The ruling of His Honour the Speaker was sustained on the
following division.

Y EAS

Adams
Anderson
Barrow

THE HONOURABLE SENATORS

Bird
Bosa
Connolly
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Cottreau
Friih
Giguère
Godfrey
G raha m
Guay
Haidasz
Hastings
Hicks
Lafond
t amontagne
I apoinie
L eblanc

Mc El man
McGrand
Mcllrajth
M algat
Oison
Perrault
Petten
Riley
R owe
Steuart
Thériaulh
\an Roggen
Wood--32.

NAYS

I H 1 HuNOt RABLiE SENA 1 RS

Asselin
Bélisle
Bell
Choquette
Do na h o
Doody
Flynn
Fournier
Macdonald
Macquarrie
M arshall

Muir
M urray,
Nurgitz
Phillips
Roblin
Sherwoad
S mit h
T re mblay
Walker
Yuzyk -21.

IJfrciti.Iluot]
The Hon. the Speaker: The Speaker's decisian having been

sustained, the debate will proceed.

a (1-220)

[Etigi.ýhJ
The Senate resumned the debate on thc motion of the Han-

ourable Senator Perrault:
That the Senate do unite with the llause of Cammans

in the appointment of' a Special Joint Commiiittee ta
cansider and report upon the document entitlcd: "Pro-
posed Resalutian for a Joint Address ta lier Majcsty the
Qucen respecting the Constitution of Canada" published
by the Gavernment on October 2, 1980, and ta recom-
mend in their report whether or nat such an Addrcss, with
such amendments as the Comnmitîc considers necessary,
should bc presented by bath Houses of Parliament ta Her
Majesty the Queen;

That ten Members of the Senate, ta be dcsignated at a
later date, act on behaîf of the Senate as members of the
Special Joint Commitîc;

That the Commitîc have power ta appoint from
amiong its mnembers sueh subeammittees as miay bc

[The i-in. the Speaker.]

deemied advisable and necessary and ta delegate ta such
subcoammittees ail or any of their powers except the power
ta report dircctly to the Senate;

That the Committce have power ta sit during sittings
and adjuurnments of the Scnate.

That the Commitice have power ta send for persans.
papers and records, and to examine switnesses and ta print
such papers and evidence from day to day as may bc
ordered by the Committce;

That the Committee submit their report not later than
Decemiber 9, 1980;

That the quorum of' the Commnitec bc twelve miembers.
whenever a vote. resolution or other decision is taken. sa
long as both Houses are represented and that the Joint
Chairmen be authorized to hold meetings. to receive
evidence and authorize the printing thereof, when six
miembers are present so long as both Houses are repre-
scntcd; and that a Message be sent to the House of
Commons ta inform that House accordingly.-(Honair-
cible Senialor van Roggen).

Hon. Dalia Wood: Honourable senatars. ihere is nat one of
us who is nat affected emotionally by these impending dcci-
sions now before us. Each of us swanis ta sec them scttled;
hopel'ully. pracedures are the anly points remiaining ta case
this ominous apprehension.

H-lnourable sen:îtars, this marning 1 received this letier
fram Christina Pringi, mv l0-vear-old granddaughtcr. It is
dated October 24 and in part it says:

-- heard on the radio today that in the Flouse of
Coanions there was such an uproar that tl almast endcd
in a fist fight. 1 really dan't think that al] this should
happen just because of the Constitution. Quebec, and four
other provinces want ta go ta court, t00. 1 think that the
only province really in for the Constitution is Ontario.
Actually. 1 really don't even know what a Constitution is.

Do 1 have samne obligation other than as a saothing grand-
miother, who is talking ta the grandchildrcn of today, assuring
them that there will bc peace in the valley and that they %il]
inherit the land'? Are %we the greatest communieatars or the
worst' > 1 1 ould like ta bc able ta promise ail the youth of
Canada that ils Senate will ssork ta enshrine their acquired
rights, as we represent the people from evcry part of aur great
nation.

May self-serving interest bc negoiiated and nat imnposed.
May political partisanship have its appartunities for expres-
sion. May regional interest be expressed and, hopefulîx. in the
cantext that the whole must bc larger than ils parts -other-
wise, these regians will ultimaîtcly become counitries where
seif-serving intcrest will mast certainly prevail. as tl sometimes
dues now in this crucial debate.

His Hanour and 1 arc bath native Quebecers. Wc bath
aîtecded sehool there. and there the sirnilarity ends insafar as
aur respective versions of history were learnt. The political
leaders of aur country have neyer came ta grips \,sith the
self-serving interest of' aur institutions which, for one reasan or
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another, have and stili are working diligently to keep us on a
collision course.

The great "example" is the 500-year disparity in the settle-
ment dates by the Furopeans as was taught in our day. This
difference is of little consequence to Newfoundlanders. as
cither version favours their province as the first site explored.
Let us neyer forget that living Father of Confederation, Joey
Smallwood. and ail his workers, who swung the referendumn in
favour of being a constituent part of Canada, be it either 500
or 1,000 years after they were recorded in modern history.

* (2230)

In any event, and history notwithstanding, wc ail saw the
first human set foot on the moon, but it will be many years
before geography books show the moon as part of the United
States.

1 submit that Canada and its history bclong to present-day
Canadians, as our forefathers are not now the least bit inter-
csted. Is it not then someone's responsibility to adjust the
packaging, since that need has been so effectively enunciated
in the mid-twcntieth century, as it was in the mid-nineteenth
and rnid-eighteenth?

The Trcaty of Paris was signed by France. England. Spain
and Portugal. Canadians were not consulted and should there-
fore not dwell on events of the Plains of Abraham. In spite of
its ending the Seven Years' War in Europe, the acquisition of
Canada by Britain would have been meaningless, since the
American colonists liad plans of their own, as proven some ten
years later when Ben Franklin occupied Montreal. The reac-
tion and attitude of the Canadian colonists of that tinie, 1 feel,
can best be summarized by a quotation of Alfred DeCelles
when hie described the remarkable feat of Joseph Papineau the
eIder, who would carry dispatches to Ciovernor Carleton. from
Montreal to Quebec, when the country on both sides of the St.
Lawrence was swarming with bands of Americans, his dis-
patches hidden in the hollow of his walking stick, travelling by
night. the trip occupying ten days.

In 1775, the people of Canada made a choice. They opted to
defend their rights obtained under the Quebec Act of 1774
(the Magna Charta of French Canadian people). As a conse-
quence, Canada became a separate entity in British North
America. This entity continues to grow. adding statutes and
rights, giving more, but removing nothing. and this, honour-
able senators, is the spirit of entrenchment. It was won for aIl
of us in the mid-eighteenth century on behaîf of a people and
not a region. Incidentally, the vote in Westminster in 1774 was
105 to 26.

Again, in the War of 1812, Canadians of Lower Canada
expressed their gratitude, loyalty and courage.

By the mid-ninetcenth century, Canada was being populated
by peoples of many lands, the vast majority of whom came to
build a new life just as present day arrivaIs do and certainly
included in these are my own parents. It was then possible to
speak in ternis of English-speaking and Frenchi-speaking
Canadians, who united in a common cause which was against
thc Family Compact and its abuses of colonial rule. History

ndeed has shown many joint ventures, but teachers and
mianipulators of history use such events to divide what should
neyer be set asunder, namely, our common history.

We read in a letter dated December 7, 1829, by Alexander
Mackenzie to John Nelson, a member of the Lower Canada
Assembly, of his proposaIs for a union, warning that disunity
among ourselves will end up only in making us conquered
states. That was 150 years ago. In this same letter hie refers to
"Cabotia-~ as the name of this proposed fedieration. So. to my
Roman senators. Bosa and Rizzuto, 1 say there is still hope for
us.

ht took about ten years of debate between Reformists and
Tories before ail hell broke loose in 1837. There. elements of
Upper and Lower Canada decided to fight the "Coercion
Bill", and we had our Boston Tea Party, subsequently white-
washed in history as a riot by a bunch of drunks from
Montgomcry's Tavcrn on Yongc Street, and Les Patriotes
were just traitors from Lower Canada led by Louis Joseph
Papineau.

This war of independence was vicious and short lived.
Mackenzie and Papineau were the fathers of a new constitu-
tional Canada. The reformists had obtained the Act of Union
of 1841 and Responsible Government in 1847. Lord Elgin was
stoncd for cnacting it.

The cost of this freedomn in ternis of lives, deprivation and
human sufferings, when you relate it to the total population of
that timie, around one million, were staggering-32 dead on
the scaffold, hundrcds in battle, more hundreds exiled, and
1,700 charged with treason.

We neyer hear of a mother of Confederation, but 1 will
submit the name of Elizabeth Lount, the widow of Samuel
Lount, who was hanged with Peter Matthews on April 2, 1838.
She is quoted as saying. "Canada will do justice to his
mcmory. Canadians cannot remain long in bondage. They will
be free."
* (2240)

It is recorded in that period that 325 buis passed in the
lower house were rejccted by the upper house. Yet elections
continued to bc held as a façade of scîf-rule. The debate
continued in the Imperia] Parliamient and 1 quote (ilenclg. a
colonial minister:

In the administration of' Canadian affairs, a sufficient
practical responsibility already existed without the intro-
duction of any hazardous sehemes.

That was Mackcnzie's declaration of independience.
Our history, in its attempts to downplay our struggles for

independence, taught Frcnch-speaking Quebecers that it was a
struggle against the English people, while English-spcaking
Quebecers were reminded of seditious acts and general law
breaking. What a drcadful pity-while both premises arc
self-serving. thcy are nevertheless deliberately false. Frcnch
and Fnglish Canadian reformers werc fighting together, sonne-
timies fronm the sanie outposts. Both wanted responsible govern-
ment. and they succeced in obtaining it for us. This s akso
entrcnchmcent. Papineau campaigned vigorously in t ppcr
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Canada as did Mackenzie in Lower Canada. We can still do it
together.

Our ncv. Constitution has to bc people- flot government-ori-
cntcd. and certainly flot railway-oriented as our territorial
sovercignty is no,, intcrnationally established. While we may
change our political jurisdictions and boundaries by the mieans
cstablishcd, no one part of our grcat country can be peddled or
bartered under the guise of autonomy in se!f-scrving attempts
to make any one part stronger than the whole.

Thc two cornerstoncs of our constitutional history, in my
vicw, arc the Quebec Act of 1774 and the Responsible Govern-
ment Act of 1847. Ail other proclamations, great as they were,
had to be built on these two. Confedieration was an update
adding somne legislatures and their territories, while making
provisions for others. It was also an updatc progressing with
statutes of the day.

Insofar as tomorrow was concernced, provisions were made to
mieet our petition in Westminster. Confederation also served to
institutc and legalize expanding roles of governimcnt. Greater
symibolismi was later added by the Statutes of Westminster in
193 1 -another progressive compromise, or was tl? As 1 under-
stand tl, a topic of the post-World War 1 Conference of 1921
was to reorganize the Empire. A plan was drafted in 1926;
becamne a British statute in 1930; and reccived dominion
ratification within seven years. It is an empire Constitution. It
served to repudiate the Colonial Validity Act of 1865, which
the B.N.A. Act must have overlooked. This little known act,
when adopted. extended colonial freedom by making any
colonial law a valid one, unless British legislation overruled tl.
An unfortunatc oversight in the statute is that in disclaiming
sovereignty over Canada. it failed to supply a mieans of our
o%%.n f'or amending our Constitution as was enjoycd by Aus-
tralia at that time. We can only amcnd our Constitution by
reverting to the Colonial Laws Validity Act of 1865.

Honourable senators, aî lot of air, water and verbiage has
passcd us since that time, but let us admit for a moment that
we are on square one. In the meantime, we must recognize
with respect and gratitude the people of Westminster. both
yestcrday's and today's. 1 could think of a lot worse places for
Canadians to constantly dclay thcir adolescence. Wc have
profited in many ways from our associations and linkages. The
traditions will remain. They gave us cither a walking ticket or
sovereignty in 1931, and we cannot seemi to get used to
belonging to ourselves.

There is a wranglc among provinciaîl legislatures and, in
some cases, betwcen some legislatures and Parliament itself.
The urgency is due to the potential for calamity as some of the
evcr-growing provincial bureaucracies speak with ominous
overtones. We must urge Canadians to compromise on their
polarized feelings on language rights in the Constitution.
Organizations which wîll oppose and obstruct this entrench-
mient are usually a self-serving, chauvînîstie minority interest.
Let us again reînind ourselves of our common history which is
our. already entrenched, common heritage.

[Sen.ator W'ood.]

* (2250)

AIl federal political parties adopted the OfficiaI Languages
Act, and while it may bc illegal by Quebec Statutes, that will
change. While only one province at this time has language
legislation mitigating against the use of English, other prov-
mnes could enact similar legislation nligating against the use
of French. Only entrenchmient can avert this, because 1 need
not remind you, honourable senators. that it would bc game
ove r.

On the other hand, we may find encouragement by reading
the resolution of the 220,000-strong Canadian Teachers Feder-
ation, who urge and advocate entrenchîng guarantees for
officiaI language rights. Also. and close to my heart, they
endorse the concept of parental right to choose the language of
education. This document is dated October 14, 1980. It
reminded me of my more radical and energetie days when 1
placarded and pîcketed lor the teachîng of French in early
sehool years. In this respect, 1 feel that we should opt for
freedomn of choice in the language of education.

Restrictive legislation among provinces does, and will con-
tinue to. create hardships for Canadians. and only the Parlia-
ment of this country should intervene and mediate. Mobility of
labour and capital must be reinstitutcd and entrenched.

Honourable senators. in the mid-l19th century, the Canadian
initiative was in the British Parliamient. While they reccîvcd
representations fromn Alexander Mackenzie and Bonaventure
Viger, and favourably reacted accordingly. they were also
thwartcd by the Upper House and the Family Compact in the
Canadas. The people, nevertheless, paid the price. Let us now,
n this Upper House, make the people a non-partisan approach
to laying and cementing our third cornerstonc. We ail] comie
from provinces, and most grew up under some municipal formn
of governmient -let us get them into the act. because. as so
often is the case. towns and industries with their peoples are
the sidelined victims of procrastination. which is the thief of
time.

By a tcchnicality of 193 1, w'e becamne a sovercign state. We
werc not secking independence as such; we werc just told to get
lost. Perhaps we should also concern ourselves with a sense of
d ign it v.

It i, even ludicrous, after 200 years of progressive statutes
written in eloquence, blood, misunderstanding and prescrnt day

troithat weremiain today, aseethe onlv sovereg
nation which has to ask another nation f'or permission to
amiend its laws and raison d'être. This is not dignity, cither at
home or abroad.

The irony of our situation is that several provinces w'ish to
maintain this state of indignity, not because thes arc loyaI to
Westminster. but because they do not wish to compromise
their pseudo-sovereignity with Canada.

We cannot remain a nation with split citi7enship. Whîle t is
quite normal to be Montrealers. Torontonians. Trifluvians.
Vancouverites. Gaspesians or even Bluenosers and Islanders,
there nced not be any other qualifier to our citizenship.
Citizenship has to mean more than a permit to travel abroad:
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more than a perforation in a passport. lnternally, the concept
of citizenship is becoming more and more meaningless: mobili-
ty is restricted; property rights hampered; preferential employ-
ment practices restrict more Canadians daily; concept of a
single citizenship is now meaningless.

We must, therefore, together support entrenchment of laws
that would assure that ail Canadians be guaranteed the right
to buy a home, a farm or form a business anywhere in Canada
and raise and educate their families in the language of their
choice. These elements, which we took for granted, must now
be enshrined so that the rights of people of Canada may neyer
be used as pawns in bargaining for provincial powers.

We now have every human right available in the world, that
is until we need them. Let us entrench them and carve them in
our pre-Camnbrian shield.

Senator Donahoe: Honourabie senators, 1 move the adjourn-
ment of the debate.

Senator Frith: No.

Senator Perrault: No.

The Hon. the Speaker: It is moved by Senator Donahoe,
seconded by Senator Sherwood, that the debate on the motion
be adjourned until the next sitting of the Senate. Is it your
pleasure, honourabie senators, to adopt the motion?

Somne Hon. Senators: No.

The Hon. the Speaker: Will those honourabie senators in
favour of the motion please say -yea"?

Somne Hon. Senators: Yea.

The Hon. the Speaker: Will those honourable senators who
are against the motion please say "nay"?

Somne Hon. Senators: Nay.

The Hon. the Speaker: In my opinion the "nays" have it.
And Iwo honourable senators having risen.

The Hon. the Speaker: Please cail in the senators.

The Hon. the Speaker: Honourable senators, it was moved
and seconded that the debate on the motion be adjourned until
the next sitting of the Senate.

Senator Flynn: i regret, Your Honour. The motion was to
adjourn the debate.

The Hon. the Speaker: Yes. To adjourn the debate until the
next sitting of the Senate. i thought 1 read it correctly.

Senator Flynn: i am sorry. 1 thought you said that the
motion was that the Senate do now adjourn.

The Hon. the Speaker: Will those in favour of the motion
please rise?

Y EAS

Asselin
Choquette

THE HONOURABLE SENATORS

Donahoe
Doody

Flynn
Fournier
Macdonald
Macquarrie
Marshall
M uir
M urray

Nurgitz
Phillips
Roblin
Sherwood
Smith
Tremblay
Walker- 18.

NAYS

THE HONOURABLE SENATORS

Adams
Anderson
Barrow
Bird
Bosa
Connolly
Cottreau
Frith
G iguère
Godfrey
Graham
Guay
Hastings
Lafond
Lamontagne

Lapointe
Leblanc
McElman
McGrand
McIiraith
Molgat
Oison
Perrault
Petten
Riley
Rowe
Steuart
Thériault
van Roggen
Wood 30.

( 2350)

The Hon. the Speaker: 1 declare the motion defeated. The
debate is resumed.

Senator Frith: Honourable senators, unless 1 misunderstand,
1 think that with the defeat of the adjournment motion the
honourable senator loses his turn. However, since it is Senator
Donahoe, and because we are ail anxious to hear the distin-
guished former Attorney General of Nova Scotia, 1 withdraw
that.

Senator Oison: Out of generosity.

Senator Perrault: We are a littie more generous on this side.

Senator Roblin: Mr. Speaker, 1 am a stickler for propriety.
Is it suggested that the honourable senator needs leave to
speak?

Senator Perrault: Yes he does.

Senator Roblin: Section 304(2), which may be the section
my friend is thinking of, does not seem to me to involve the
question of order that my honourabie friend opposite raised. If,
having moved the amendment, one had been preciuded from
speaking-whether it carried or feli-what would happen to
debate in this house? i myseif moved the adjournment of this
debate the other day and that didn't prevent me from speaking
on it when it came before us. The question of Iosing the vote
has nothing to do with it, in my opinion. There is no statement
in this section about losing or winning a vote. In any case, the
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question referred to is obviously the adjourniment question; flot
the question of the debate.
* (0010)

I do not think leave is required. 1 should like mny honourable
friend to go ahead.

Senator Asselin: Do you want to use closure'?

Senator Flynn: There is no decision yet, 1 hope. If he
withdraws his objection, 1 would not want the Speaker to say,
-With leave." We do not want leave. We want simply to do
what we have a right to do.

Senator Oison: In this situation you require ]cave.

Senator Flynn: No, we don't.

Senator Perrault: Yes, you do.

Senator Flynn: No.

Senator Donahoe: H-onourable senators, when 1 returned to
my apartment yesterday 1 turned on the radio-

An Hion. Senator: You may neyer get back again.

Senator Donahoe: -and 1 heard that the Prime Minister of
this country was out addressing western Canadians.

Somne Hon. Senators: Hear, hear.

Senator Donahoe: He was saying to them, "Don't you dare,
bring emotion to bear on your consideration of the Constitu-
tion of this country. The Constitution of this country must be
considered in cold, relentless logic. You mnay not bring senti-
mient to tf". 1 thought to myself, vhat kind of a eold fish could
get up to discuss the Constitution of this country in the
cireumstances that exist before us here this evening and not be
moved, not feel emiotion, not express himself in emotional
terms. Because a mani expresses himself in emotional ternis, it
does not in any way follow that he cannot bring to the
consideration of the subjeet at hand-

Senator Thériauit: Honourable senators, 1 risc on a point of
order. Is the honourable senator quoting verbatimi what the
Prime Nlinister said in Saskatchewan?

Senator Flynn: That is not a point oforder.

Senator Théria.ilt: It is if he is qiîoiing somieting.

Senator Asselin: No, it is not. GJo ahead, Senator Donalîoe.

Senator Donahoe: 1 thought it swas perfectly clear that what
i wsas saying was what 1 heard-

Senator Oison: Senator Thériault has a perfect right to aisk
the source of what the honourable senator is sayîng. He has
the right to ask if it is a direct quotation. or if it is the senator's
opinion.

Senator Flynn: He should have listened. Senaîtor Donahoe
sa.id that he heard hini on television last night.

An Hon. Senator: On radio.

Senator Thériault: Honourable senators. i need no lesson
froni the Leader of' the Opposition in the Senate. i rose on a
point of order and 1 stated rny point of order. 1 arn conccrnied

[Sentor R.bl,,l

whcn an honourable senator presumably quotes wrongly what
the Prime Ninister of this country has said.

Senator Asselin: That is your opinion.

Senator Donahoe: Honourable senators, if the honourable
senator is concerned about knowing my source. 1 can tell himi
that rny source was a radio broadcast.

Senator Oison: He wanted to know if it was a quote.

Senator Donahoe: 1 did flot say 1 was quoting verbatini the
words used by the Prime Ninister.

Somne Hon. Senators: Oh, oh.

Senator Donahoe: 1 do say that 1 was quoting with great
exactitude the thought being expressed by the Prime Minister.
There is no question about what he meant. He said that
sentiment had no place in the consideration of' the Constitu-
tion, but that it should be guided by pure logic.

Senator Thériault: That is not right.

Senator Oison: That is your interpretation of what he said.

Senator Roblin: He is entitled to it.

Senator Asselin: Yes, he is.

Senator Oison: He should not state it as a fact.

Senator Donahoe: Well, it may be my interpretation, but
that is exactly svhat the words used by the Prime Minîster
conveyed to my minc.

Senator Flynn: 1 heard thenm myscîf.

Senator Thériault: le said

Senator Walker: Quiet, sonny boy.

Senator Donahoe: 1 say, as 1 said before, that it occurred to
mie that it wsould have to be a pretty cold fish that would
approach the matter in that way.
e (0020)

J said further--and 1 repeat--that being emotional and
bringing emiotion to the consideration of these great problcmis
does not in any way detract from the fact that you miay also
bring logic, reason and intelligence to your consideration in
arriving at your decisions as to what is rîght and wha is
w rong.

We Iistened this cvening to soi-ne addresses in respect of' the
motion before us. 1 have always thought that the people of
tipper Canada, if 1 iiay use that phrase. considcred that Nova
Scotia and New Brunswsick wcre mere appendages to thern;
that in sonie way or another-

An Hon. Senator: No way.

Senator Flynn: You are waking up.

Senator Donahoe: 1 thought that tonight 1 liad sorne confir-
mnation of' that. 1 listened to Senator Wood as she addrcssed us
here a little carlier. and \ve had a great lesson in the constitu-
tional history of lipper Canada. of Quebec and Ontario. She
pointed out certain of tlie constitutional statutes whicli she said
marked the highlights of that constitutional history. Having
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named them, she then came to the statute of 1867, the British-
North America Act.

I made a note at the time of what she said. It was that
Confederation was an "updating of the constitutional rights of
the Upper Canadians, and all it did," she said, "was to add a
couple of provinces, with the promise of more to come."

Senator Oison: That is a very bad interpretation of what she
said.

Senator Asselin: You may make your own speech later on.

Senator Oison: When I made a speech, you guys were
nterjecting every two minutes.

Senator Flynn: Why don't you go to bed.

Senator Steuart: If you would let us adjourn, we would.

Senator Oison: Yes, I would like to go to bed.

Senator Donahoe: I do not mind the honourable senator
questioning my interpretation. In fact, it wasn't an interpreta-
tion at all. It was merely a repeating of the statement made by
the Honourable Senator Wood. She said it. I did not say it,
and I did not interpret it at all. All she said was that
Confederation was an updating of the constitutional situation
in Upper Canada and all it did was add a couple of provinces,
with the promise of more.

Senator Oison: She said a lot more than that.

Senator Donahoe: Oh, I didn't say that she didn't say other
things; but she certainly did say what I have said she said.

Senator McElman: How can you expect a proper interpreta-
tion from a party that cannot count?

Senator Donahoe: I am not interpreting it; you are interpret-
ing it. You seem to think that it means something other than
what she said.

Senator McElman: If a party cannot count to 120, how can
you expect it to interpret?

Senator Donahoe: We in Nova Scotia always believed that
Canada came into being because Upper and Lower Canada-
or, if you prefer, Ontario and Quebec-were unable to govern
themselves without arriving at a perpetual state of deadlock-

Senator Flynn: That is right.

Senator Donahoe: -and because Sir John A. Macdonald
had a vision of a nation from sea to sea in which his province
and the Province of Lower Canada would be predominant
partners. That could only be made possible if some of the other
colonies could be persuaded to join with Upper and Lower
Canada. The nation which Sir John A. Macdonald envisaged
was to be governed under the parliamentary system-the
system that was developed over centuries in Great Britain.
That was a deliberate choice by Sir John A. Macdonald and
by the Fathers of Confederation, because they had before
them the vision of the republican system adopted in the United
States and they saw that it was in imminent danger of
breaking apart by reason of the issue of slavery and the Civil
War.

Representatives of the maritime provinces were, at the time,
meeting in Charlottetown. They were meeting there to consid-
er a Maritime union and the men from the Canadas joined
them in Charlottetown, came in and said, "Why don't you look
farther afield? Why be content with a small local union when
we offer you the opportunity to become part of a great union
which can form a nation?" And so the negotiations began.
They were long and they were earnest.
0 (0030)

At a certain point the delegates met in Quebec. They sat
there and they considered what form this nation which we are
discussing should take, and in the course of time they passed
what are now known as the Quebec resolutions. And there
wasn't anybody in on the formation and passing of those
resolutions except representatives of the four colonies or four
provinces, Upper Canada, Lower Canada, Nova Scotia and
New Brunswick. There were no representatives of the British
Crown involved; there was nobody except Canadians, as they
were to become, involved in the passing of those resolutions.

Then in due course they took themselves to London. There
they met and they sat and considered those Quebec resolutions
and they refined them and polished them and put them into
final shape.

Senator Flynn: Order.
Senator Muir: Honourable senators, if we are going to have

some order in this chamber, could not Senator Hicks and
Senator Olson have their meeting or their Liberal caucus
outside this chamber? He has donc enough heckling already of
Senator Donahoe. Could they not remove themselves from the
chamber to have their meeting?

Senator Donahoe: Honourable senators, ai the request of
those delegates the proposed British North America Act was
put before the British Parliament, and as a result of its passing
in 1867 Canada came into being as a Confederation. The
powers of government under that act were divided between the
nation and the provinces and Canada was born.

Canada clearly was the result of the agreement of the
governments of four provinces to yield part of their sovereignty
to a central government, and to create a confederation nation.

I would just like to say, in view of the fact that in these
proposals now before us there is the suggestion that a referen-
dum is an appropriate machinery to use in the framing and
forming of a Constitution, that if there had been the use of a
referendum in 1867, there never would have been a Canada
because the people of Nova Scotia, at the earliest opportunity,
repudiated the leaders who took them into Confederation and
the new leaders made strenuous efforts to persuade the govern-
ment in London to let Nova Scotia withdraw, but without
success.

Senator Hicks: And New Brunswickers felt the same way.

e (0040)

Senator Donahoe: I suspect that is probably truc. In glanc-
ing over the British North America Act the other evening, I
saw mention of section 89, and in its place it said that section
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89 was repealed. Section 89, when you look for it, was a
section which said, in effect, that in Ontario, Quebec and
Nova Scotia writs of election were to be issued for the first
election of members of the Legislative Assembly, in such form
and by such persons as the Lieutenant Governors of those
provinces thought fit, and addressed to the returning officer,
and so on, and that the election should be held at the same
time and at the same places as the election for a member to
serve in the House of Commons of Canada for that electoral
district.

So that is what happened. That is why the section is no
longer there. It was done. The section was functus. It had
performed its purpose and, being redundant, was repealed.
And I don't think they consulted ail the provinces to repeal it.
It was clearly a case where consultation with the provinces was
unnecessary, if you were going to amend the British North
America Act by repealing a section of that nature.

So they had those elections. I would like to tell the members
of this chamber that in my wife's family there has been
cherished ever since that time an actual election banner which
was used and displayed in the election of 1867. It was used in
the constituency of Halifax. In those days there were two
federal members to be elected for the constituency and three
local members to be elected to the legislature. Those five men
advertised together, because the elections were being held on
the same day. That banner invites the people to vote for the
Liberal anti-confederate candidates.

Why that banner has been in my wife's family, and why it
has been treasured, is that on it is the name of one of the two
men who were candidates, and who was the first member for
the constituency, Patrick Power; and Patrick Power was my
wife's great-grandfather. And among the three names of the
three men who were running for the legislature was the name
of Henry Balcom, and Henry Balcom was my great-grand-
father.

Now, these were reasonable men. They were men who
judged that, from their personal point of view, confederation
would not be to their advantage and so they were against
confederation. But they were, and continued to be, when their
efforts to withdraw failed, good Canadians. They believed, or
came to believe, that what had taken place was the formation
of a nation with great potentialities and great capabilities.

They brought sentiment to bear in their attitude towards
that confederation and they brought logic to bear on it, too. So
Canada, the product of negotiation and agreement between
Canadians, embarked on more than a century of growth and
development under the form of government selected for it by
the Fathers of Confederation.

a (0050)

I shall not try to review the entire constitutional history of
this country. Step by step the strings of colonial controi were
loosened, until, with the passing of the Statute of Westminster,
Canada became an independent autonomous nation. The sole
legislative tic that was retained was retained at the request of
the provinces of Canada-which was that amendment to the

[Scnator Donahoed

British North America Act was still to be made in the
Parliament at Westminster.

It is truc that Britain abdicated its power to initiate such
changes, and it was clear that such changes would only be
made at Canada's request. The question now is: How was that
request to be made? It is pretty well understood that the
B.N.A. Act will be amended only by a Joint Address of the
House of Commons and the Senate, and it remains to be
decided whether the consent of the provinces is a requisite.

We are now told that the consent of the provinces is not
required. We are told that the Parliament of Canada can move
on a unilateral basis to address the Queen or the Parliament at
Westminster with a request that the British North America
Act be amended.

We are also told that the British North America Act is the
Constitution of Canada. We talk about repatriating the Con-
stitution. What we mean is: bringing the British North Ameri-
ca Act under the jurisdiction of the Canadian Parliament.

I have in my hand a book that I value. It is entitled The
Amendnent of the Constitution of Canada, and in gold letters
on the front at the bottom I read "Honourable Guy Favreau,
Minister of Justice, February, 1965." If honourable senators
open the book and look on the flyleaf they will find that it is
autographed by the person who gave it to me-not by the
author. It reads: "With best wishes, L. B. Pearson." That book
was given to me by the late Lester Pearson. It dealt with the
Constitution of Canada and the proposais that were put for-
ward in that year to amend it. It contains what has come to be
known as the Fulton-Favreau Formula.

In my view, there is much of merit in this book, that applies
to the consideration that we are now giving to the amendment
of the Constitution. With the permission of honourable sena-
tors, I propose to read some sections from it.

The first quotation is from the very first chapter. It com-
prises approximately one page, and it begins by saying:

A constitution may be defined as the body of funda-
mental principles, laws and conventions by which a coun-
try is governed. These may be formally expressed, as in
the case of the United States where the word Constitution
refers to a specific document; or they may include both
written and unwritten laws as well as conventions, as in
the case in United Kingdom. The Canadian Constitution
is neither one type nor the other. It is a combination of
both. There is a written document, the British North
America Act of 1867 which resembles the American
Constitution in that it united separate British North
American colonies and established for the new country a
federal system of government. This document, however,
did not set out in detail ail the constitutional rules and
conventions applicable to the new federal and provincial
governments. It established executive and legislative insti-
tutions with the understanding, as stated in the preamble,
that the Constitution of Canada was to be "similar in
principle to that of the United Kingdom". The reasons for
this course
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And I am still reading.
-appear to have been that the system of responsible
government as practised in the United Kingdom had been
well established and accepted in the British North Ameri-
can colonies by 1867, and included many conventions and
practices that were difficult to define in a statute.

Thus, in Canada the Constitution consists in part of
written material and in part of conventions or customs.
The written material includes both United Kingdom and
Canadian statutes, the latter including such enactments as
the Succession to the Throne Act, the Senate and the
House of Commons Act, the Canada Elections Act and
the House of Commons Act. The more important of the
applicable United Kingdom statutes form a series, known
as the British North America Acts. In addition to these
formai laws, there is a wide range of constitutional usages
and conventions that are inherent in the systern of parlia-
mentary government this country inherited from the
United Kingdom.

The principal document in the Constitution of Canada,
however, is the British North America Act in 1867. This
act and its amendments are collectively known as the
British North America Acts, 1867 to 1964.

Now, that is a most interesting exposition of the nature of
the Constitution of Canada. As I propose to go on and
demonstrate from further quotations from this book, some of
those conventions that form part of our Constitution related to
the necessity of having conference, consultation and consent
from the provinces in order to proceed with the joint resolution
of the House of Commons and of the Senate to ask that the
British North America Act be amended.

If one listens today to the Prime Minister of this country,
one would believe that no such convention ever existed, or if it
existed, it may have been binding on L. B. Pearson, it may
have been binding on previous prime ministers, but it is not
binding on Pierre Elliott Trudeau. The very man who is saying
that that convention does not exist or has no binding force is
himself a living example of the fact that he is a convention-
the position which he occupies is a convention. If you look at
the British North America Act, you won't find any reference
to a prime minister. You won't find any reference to the
parliamentary system of cabinet government and cabinet re-
sponsibility, but these things are ail part of the way in which
we are governed. They are al] part of our system. They are
conventions which have come down to us, and they have a
binding and a real force as part of the Constitution of this
country.

On page 4 of this book--and I am not going to read ail of
this-there is a history of the amendments to the British
North America Act. i do not want to take up your time with
them, but there have been in fact no fewer than 22 such
amendments, or, at least, that was the number that had been
effected at the time of the writing of this book.

On page 10 there follows a review of the circumstances that
surrounded the passing of those 22 amendments, and i am
going to read a little bit from that part of the book. It says:

The procedures for amending a constitution are nor-
mally a fundamental part of the laws and conventions by
which a country is governed. This is particularly true if
the Constitution is embodied in a formai document, as is
the case in such federal states as Australia, the United
States and Switzerland. In these countries, the amending
process forms an important part of their constitutional
law.

In this respect, Canada has been in a unique constitu-
tional position. Not only did the British North America
Act not provide for its amendment by Canadian legisia-
tive authority, except to the extent outlined at the begin-
ning of this chapter, but it also left Canada without any
clearly defined procedure for securing constitutional
amendrments from the British Parliament. As a result,
procedures have varied from time to time, with recurring
controversies and doubts over the conditions under which
various provisions of the Constitution should be amended.

Certain rules and principles relating to amending
procedures have nevertheless developed over the years.
They have emerged from the practices and procedures
employed in securing various amendments to the British
North America Act since 1867. Though not constitution-
ally binding in any strict sense, they have come to be
recognized and accepted in practice as part of the amend-
ment process in Canada.

In order to trace and describe the manner in which
these rules and principles have developed,

There here follows a description of those various acts which
the authors say have made a contribution to the development
of constitutional practice. I am not going to read aIl of these. i
will jump to the conclusions that are made after each of them
has been examined. The book says, at page 15:

The first general principle that emerges in the forego-
ing resumé is that aithough an enactment by the United
Kingdom is necessary to amend the British North Ameri-
ca Act, such action is taken only upon formal request
from Canada. No Act of the United Kingdom Parliament
affecting Canada is therefore passed unless it is requested
and consented to by Canada. Conversely, every amend-
ment requested by Canada in the past has been enacted.

* (0120)

The second general principle is that the sanction of
Parliament is required for a request to the British Parlia-
ment for an amendment to the British North America
Act. This principle was established early in the history of
Canada's constitutional amendments, and has not been
violated since 1895. The procedure invariably is to seek
amendments by a joint Address of the Canadian House of
Commons and Senate to the Crown.
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The third general prmniciple is that no amendiment to
Canada". Constitution will be made by the British Parlia-
ment mercly upon the request of a Canadian province.

This gues on to say that a number of such attempts were made
but none was ever successful. I would hope that strict attention
would be paid to the fourth general principle because il is a
Most important one. It says:

The Jburth general principle is that the Canadian
Parliament will not request an amendment directly affect-
ing federal-provincial relationsbips without prior consulta-
tion and agreement with the provinces. Tbis principle did
not emnerge as carly as others but, since 1907, and particu-
larly since 1930, bas gained increasing recognition and
acceptance. Tbe nature and the degree of provincial par-
ticipation in the amending prucess, however, have not lent
theniselves to easy definition.

There bave been five instances-in 1907. 1940, 1951,
1960, and 1964--of federal consultation witb ail prov-
inces on matters of direct concern tu A of them. There
bas been only one instance up tu the prescrnt time in wbich
an amiendment was sought aftcr consultation witb only
tbose provinces directly affected by it. Tbis was the
amendment of 1930, whicb transfcrred to the western
provinces natural resources that bad been under the con-
trol of the federal governiment since their admission to
Con federa tion.

1 do not ývant tu bc led astray. but thase are tbe saine
natural resources wbicb belonged tu the federal guverniment
and ut' whicb Nova Scotia as a partner in Confederation bad a
share but f'or whicb tl neyer received any compensation wbcn

thuse resources were transferred to the western provinces.
i-Iowever, that is an aside and 1 didn't really mean tu miake
that point at the moment, but I could not resist drawing tl to
your attention on the way past.

Senator H-icks: I ucky for the western provinces in 1930.

Senator Donahoe: The tcxt goe'. on to sav:

There bave been ten instances [in 1871, 1875. 1886,
1895, 1915, 1916. 1943, 1946, 1949 and 19,49(2)] of'
amiendmnents to the Constitution witbout prior consulta-
tion switb the provinces-

I isten carefully, bionourable senators, to this:

-on matters that tbe federal goveromnent considered w~ere

of exclusive federal conccrn.

Wc now knows, of' course. that by a later amiendmnent those

matters bave been brougbt baick to Canada. Those are matters
on wbicb tbe Parliamient of Westminster cant nu longer legî1s-
fate. Tbey can be legislated directly by tbe Parliamient uf,

Canada because tbcy relate unly tu matters of direct and

exclusive ledleral concern and there is nu valid reason for

requiring the consent of tbe provinces in that context.

Tbe text gues on to sas:

In the last four of' these. une or twu provinces protested

ibat federal-pros incial consultations sbould bave taken
place prior to action by Parliamient.

j Senaitor Donahoe 1

But, having protested, that was the end of it.

Under the 1964 arnending formula, the requirements
for provincial consultation and consent are for the first
tinie clearly defined.

Under the 1980 Trudeau proposition, the requirements for
provincial consultation and consent are not only not clearly
defined. they are totally climinatcd and disregardcd.
* (0130)

Honourable senators, 1 say to you that such a procedure ks
unconstitutional and improper. 1 have no doubt whatsoever
that il' the lcgality of such a unilateral procedure wcrc put
before the courts. the courts would say such a procedure ks
beyond the proper competence of the federal Parliament, that
the requirement for consultation and consent has becorne
cmibeddcd in our Constitution, that it is a convcntion of our
Constitution, that it is a part of' our Constitution and that tl

mnust be followed and cannot be ignored.
What 1 wrote hcre 1 have not said quite thc same ssay. What

1 wvrote here is tbis: 1 arn compellcd to say that under thc 1980
Trudcau procedurc this entire body of acccpted constitutional
practice is kîcked aside and rcjectcd.

Senator Perrault: Who wrote that?

Senator Donahoe: 1 wrotc that.

Senator Perrault: You arc quuting yoursclf.

Senator Donahoe: If miv honourable friend had been paying
attention and had not becn busying himisclf swith writing
sometbing. be woiild have heard that I said 1 had writtcn this.
Those are the words 1 applicd to tl, but 1 used othcr word',. 1
shall rcpcaî it in case mny honourable fricnd docs not
u nd ersta nd.

Senator Asselin: Repeat tl.

Senator Donahoe: 1 arn compcllcd to say that under thc

1980 Trudeau procedure thîs entire body of accepted constitu-
tional practice is kickcd asidc and rejected and, still worsc, not

only is the procedure guing forward unilaterally, but the active

dissent of provinces comprîsing whole regions of Canada is
bcing mnockcd at and ignored.

lionourable senators. to ili mmnd. no one yet, încluding Mr.
Trudeau, bas produccd any persuasive or convincing reason lor

this constitutional package and swhv il s rcquired. or ssby it is
rcquircd on a tîmietable su restrieted that il requires the use of
closure in the House of Communns, althouglb the Prime Miniis-
ter began by saying that he hoped cvery memiber ssould have
bis say on the proposaIs. Having brouglit the matter forward
and invited everyone to have bis say. be then invokcd the

guillotine and saw tl thtat the opportunity f'or discussion was
taken away front the fluor of the House of' Communs, taken

aswav at a lime wben more supporters of the governmcint had

spoken to t., more time bad been consumed by supporters of

the gos ernmrent than had been consumed by the opposition.
and vhcn a vcry bîgb percentage of the memibers of' the
opposition swere. by use of the guillotine. deprived of the

opportunity of expressing their points ofvsiesw.
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When the Deputy Leader of the Government rose in the
Senate tonight and said that 1 might flot have bad the right to
have the floor on a technicality, 1 was mightily relieved that he
said he would flot adopt the attitude which was adopted in the
House of Commons, that he would flot invoke wbat would
have been, in effeet, a personal closure. 1 do flot kflow whether
he had that right, but 1 do flot, ini any way, coficede the point
the deputy leader was making. However, 1 appreciate the
generosity of spirit which led bim to say that 1 shouid be
permitted to have my say. 1 ofly wish that the geflerosity of
spirit showfl by the deputy leader in this chamber had beefl
showfl by the Leader of the Government in the House of
Commofis to those who sit oni the other side of that house.
* (0140)

Senator Frith: Hoflourabie seflators, 1 rise oni a poinit of
order. First, 1 thaflk the bonourable senator for wbat he has
said. I-owever, 1 suppose if 1 arn to accept this complimenit of
beiflg geflerous, I shouid tell bim what the basis was for my
poinit of order-

Senator Flynn: No; no; fo.

Senator Frith: I will just put it oni the record. At page 346 of
Bourinot-

Senator Flynn: Order! Order!

Senator Frith: Hoflourabie seflators, 1 amn stanldinlg on a
poinit of order-

Senator Flynn: You cannfot iflterrupt at this point.

Senator Fritlî: I arn standinlg oni a poinit of order, and I arn
entitled to make that poinit of order.

Senator Flynn: No, it is flot a poinit of order.

Senator Frith: Weil, let me make it before we decide that.

Senator Donaboe: We are in no hurry.
Senator Flynn: Weil, if you waflt to discuss that, we wilI

have a discussioni.

Senator Frith:- At page 346, Bourinot states as foilows:
If a member shouid move the adjourimefit of debate-

Senator Flynn: Ali rigbt, if you are going to listefi to bim.
listefi; you wilI listefi to me afterwards.

Senator Asselin: His Hoflour the Speaker is oni his feet.

The Hon. the Speaker: Hoflourabie seflator, you agreed at
the beginflifg that Senator Donahoe sbould speak. 1 kriow the
point you waflt to raise, but 1 do flot tbink it is proper at this
stage, ini that you agreed to continue the debate.

Senator Donahoe: 1 tbank His Honour the Speaker for bis
ruiing, because it would bave been very embarrassing for me to
oppose the right of the bonourable senator to speak when 1 was
just fresh from congratuiatirig hlm on having given that right
to me.

To my mind, no one bas produced any persuasive reasori
why the package was required and wby it was required on a
timetable so restricted tbat it required ciosure in the other

place. The Prime Ninister first held bimseif out to be prcpared
to give tbe greatest opportunity for discussiori and theri, ini a
relativeiy brief time, invoked closure, thereby cutting off the
rigbts of those who sougbt to diseharge their duty.

Senator Oison: After 13 days. That must be in the record,
too.

Senator Murray: Thus speaks a great parliamentariari. Thir-
teen days of debate!

Senator Asselin: Ori s0 important a matter. Shame!

Senator Oison: Only to refer it to committee.

Senator Donahoe: Wben 1 hear the term of 13 days being
raised as thougb it were a consequentiai period of time, 1 arn
reminded of tbe latin maxim tbat 1 learned in Iaw sebool, de
minimis nlon Curai lex, meaning tbe law takes no regard of
trifles. In tbe light of the importance of the material that was
urider discussion, 13 days was a trifle. I cannot, by any stretch
of tbe imagination, nor could any fair-minded person, concede
that an adequate opportunity for discussion was made avail-
able in the other chamber.

Some Hon. Senators: Shame!

Senator Oison: Would 53 years be adequate time?

Senator Donahoe: Wby, may 1 ask, does tbe package require
the device of reference to a committee in a mariner that bids
fair to circumvent tbe rigbt of members of tbe House of
Commons and of the Senate to debate and vote upon amend-
ments to the proposaI? Why must it be bandled in a way that
bids fair to secure a Joint Address of botb houses witbout
those bouses ever having been permitted to address themseives
directly to the question as to whetber they wish sucb an
Address with that content? I do flot know why, and no one bas
yet given me any valid reason wby that course shouid be
foliowed.

I can see Senator Oison shaking bis bead. 1 know that we
are assured that we will bave full opportunity for debate. But
we cari get no assurance that tbe Address to Her Majesty tbe
Q ueen wili ever be the subject of a direct vote.

Wben Nova Scotia got representative goverriment in 1758,
tbe first of tbe British dominions to secure that right, the
legislature was formed, and the legisiature met arid it debated
tbe probiems of tbe province, and it debated tbern ad nauseam.
But the decisions were made by the Executive Council. Then
in 1848 we got responsibie goverriment, and the legisîature
made the decision. But it appears to me that what is going on
bere is an effort to reduce Parliament to the status of a
debating society, wbiie the effective decisions are made
eisewbere.

Weil, the bonourabie senator can shake bis head ail be likes,
but that is the way it appears to me, anid I ar nfot at aIl sure
that it does flot appear like that to any reasonabie, fair-minded
person wbo addresses bimseîf to the question.

Honourabie senators, tbe Canadian public is being sold a
gold brick. It is in danger of being tbe victim of a con job, soîd
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to it with al] the finesse of a master con artist. Why do I speak
of a con job? Let us look at the reasons for proceeding as we
are proceeding.

First, we are told that efforts to bring Canada's Constitution
totally under Canadian control have been going on for 53
years.

Senator Perrault: That is right.

Senator Donahoe: I am glad to hear the Leader of the
Government say that that is right, because he said yesterday
that it was 57 years.

Senator Perrault: Well, it feels like 57.

Senator Donahoe: Well, that is nit-picking, I suppose, but
the fact remains that 53 years is the accepted term. That is
what we are told. But, of course, that is a statement entirely
without foundation. In fact the Constitution that we are being
asked to bring under Canadian control is not the Constitution
we have lived under and developed for 113 years. It is a new
and different Constitution devised by Mr. Trudeau, presented
for the first time only a few short weeks ago and it is a
Constitution which undermines the constitutional philosophy
upon which this country, our Canada, was founded and which
has served it so well.

We are told that we must entrench a bill of rights. It is
presented to us as though by entrenching a bill of rights we
would somehow have more and better rights than we now
enjoy, and the fact that in the process we are transferring
legislative power to an appointed court from an elected Parlia-
ment, and an elected Parliament moreover which has an
appointed regional representative upper house, that point is
ignored or played down or treated as if of no importance.
Finally the whole procedure is the essence of hypocrisy. It is
put forward by Mr. Trudeau who has proclaimed from the
house tops that it is demeaning, that it is inconsistent with our
dignity as a nation, that it derogates from our sovereignty, that
it is a remnant of colonialism, that Westminster should be
called upon to legislate in respect of the Canadian Constitu-
tion. Don't tell me he does not say these things, because I have
heard them repeated in this very chamber in this very debate
by some of those who support him here.

Having established the need for patriation and attempting to
justify it with such an argument, what does he then do'? You
know what he does. He seeks to use the instrumentality of
Westminster to place this country in the humiliating position
of a colony, the position that we had thought was so far behind
us in the past. And he wants to do that, not to bring back our
Constitution to be dealt with in Canada by Canadians, but to
destroy the basis on which the country was founded, to point it
in the direction of a unitary state, to inject into our Constitu-
tion the type of codified law in which Mr. Trudeau received
his legal training, and then to return this new Constitution to
us full of new powers, which, in some instances, the Supreme
Court has said are beyond the powers of the Canadian Parlia-
ment in the present state of the Constitution, but authority for
which he will seek and hopes to secure in this enlightened,

[Senator Donahoe.]

emancipated age-from, of aIl places, th legislature of another
power.

Do you wonder that I say it is the height of hypocrisy? I say,
"Shame!" There is only one proper course, and that is one that
I am sure has not been attempted because Mr. Trudeau knows
that it can succeed, and, if it succeeds, it will stand in the way
of his achieving his ends. That way is to transfer the B.N.A.
Act to Canada with an amending formula that will permit,
without delay, the embarkation upon a process of reform of
the Constitution under the new formula, a formula which will
relieve us from what Mr. Trudeau has called "the chains of
unanimity," and give us an amended Constitution made in
Canada by Canadians.

Senator Perrault: Hear, hear.

Senator Donahoe: Giving due respect-"Hear, hear!"? It is
unbelievable that a sentiment of that kind could be greeted by
a "Hear, hear!" from the gentleman who said those words.
Unbelievable! When he is going to insist that these things that
I have said ought not to be permitted will take place. He will
insist not that Canadians make our new Constitution but that
legislators in the Parliament at Westminster do so, and only
then, when they have changed the philosophy under which our
nation was formed and under which it is governed, only then
will Canadians be considered fit to deal with their own affairs.

Senator Flynn: Hear, hear.

Senator Donahoe: What we need-

Senator Perrault: Do you have a problem? Do you need a
doctor?

Senator Flynn: I have a problem with you.

Senator Perrault: Do you need a doctor?

Senator Flynn: You certainly need one yourself.

Senator Donahoe: What we need is an amended Constitu-
tion, one that will-

Senator Perrault: It sounds like a cattle auction.

Senator Donahoe: One that will give due respect to the
needs and aspirations of ail Canadians, and one that is arrived
at in a truly democratic and Canadian way.

I will not go into the details of the referendum proposais or
the details of the entrenched Bill of Rights or the details of the
various things that are provided. Those have been thoroughly
dealt with already and will be dealt with, I am sure, in even
greater detail as time goes on.

But I do want to say that I had occasion to look at the
Minutes of the Proceedings of the Senate, No. 50, dated the
27th of October, 1980. When I look in there, I find that on
that day:

A Message was brought from the House of Commons
by their Clerk in the following words:

The message concerned a resolution that had been passed in
the House of Commons to establish a special joint committee:
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-to consider and report upon the document entitled
"Proposed Resolution for a Joint Address to Her Majesty
the Queen respecting the Constitution of Canada"

It goes on to say:
That 15 Members of the House of Commons to be

designated no later than three sitting days after the
adoption of this motion be members on the part of this
House of the Special Joint Committee-

After that resolution was received, the resolution that we are
now debating was put before this chamber. As does the other,
it proposes that there be a special joint committee and that the
Senate unite with the House of Commons to set up such a
committee. It goes on to say:

That ten Members of the Senate, to be designated at a
later date, act on behalf of the Senate as members of the
Special Joint Committee-

Why 10? Why not 15?
Some Hon. Senators: Hear, hear.
Senator Donahoe: Are we not a chamber equal in legislative

authority with the House of Commons? Oh, I know that we
are an appointed body. I am well aware of that fact. 1 also
know that we are part of the Constitution of this country, and
I know that as part of the Constitution of this country we have
certain legal and legislative rights. As of now, those rights are
equal to and concurrent with the rights of the House of
Commons.

There are some limitations upon us. We cannot initiate
money bills. But apart from that we have as much authority
over legislation as does the House of Commons.

Here we are being asked to consider the most momentous,
the most important, the most decisive piece of legislation that
has come before the Parliament of Canada in my lifetime. We
are being asked to consider it in a committee which is to be
representative of this bouse and of the other place; yet we are
being asked to accept a secondary position in the formation of
that committee and to have only 10 representatives on it where
the other place shall have 15.

Oh, I know that there are more members of Parliament than
there are senators. But we are a constitutional body as they
are. We have equal and concurrent power, and we should have
equal representation on that committee.

Some Hon. Senators: Hear, hear.

MOTION IN AMENDMENT

Senator Donahoe: Therefore, honourable senators, I move,
seconded by Senator Murray, that the motion be amended by
deleting the second paragraph thereof, and substituting the
following therefor:

That 15 Members of the Senate, to be designated at a
later date, act on behalf of the Senate as members of the
Special Joint Committee;

The Hon. the Speaker: Honourable senators, it is moved by
the Honourable Senator Donahoe, seconded by the Honour-

able Senator Murray, that the motion be amended by deleting
the second paragraph thereof, and substituting the following
therefor:

That 15 members of the Senate, to be designated at a
later date, act on behalf of the Senate as members of the
Special Joint Committee.

Is it your pleasure honourable senators, to adopt that
motion?

Some Hon. Senators: Nay.

Some Hon. Senators: Yea.

The Hon. the Speaker: Those who say-

Senator Flynn: I assume that Your Honour is not saying
that this motion is not debatable?

The Hon. the Speaker: I haven't said anything about that.

Senator Fournier: Your Honour, I move the adjournment of
this debate.

The Hon. the Speaker: Honourable senators, it is moved by
the Honourable Senator Fournier, seconded by the Honour-
able Senator Murray, that the debate on the motion in amend-
ment be adjourned until the next sitting of the Senate.

Is it your pleasure, honourabie senators, to adopt the
motion?

Sone Hon. Senators: Nay.
Sone Hon. Senators: Yea.

The Hon. the Speaker: Will those honourable senators in
favour of the motion please say "yea".

Some Hon. Senators: Yea.

The Hon. the Speaker: Will those honourable senators who
are against the motion please say "nay".

Some Hon. Senators: Nay.
The Hon. the Speaker: In my opinion, the "nays" have it.
And two honourable senators having risen.

The Hon. the Speaker: Please call in the senators.
Motion of Senator Fournier negatived on the following

division:

YEAS

THE HONOURABLE SENATORS

Asselin
Choquette
Donahoe
Doody
Flynn
Fournier
Macdonald
Macquarrie
Marshall

Muir
Murray
Nurgitz
Phillips
Roblin
Sherwood
Smith
Tremblay- 17.
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NAYS

THE HONOURABLE SENATORS

Adams
Anderson
Barrow
Bird
Bosa
Connolly
Cottreau
Frith
Giguère
Godfrey
Graham
Guay
Hastings
Hicks
Lafond

Lamontagne
Lapointe
Leblanc
McElman
Mcllraith
Molgat
Olson
Perrault
Petten
Riley
Rowe
Steuart
Thériault
van Roggen
Wood-30.

The Hon. the Speaker: I declare the motion defeated.

THE HONOURABLE JOHN J. CONNOLLY, P.C.

BIRTHDAY FELICITATIONS

Hon. Paul C. Lafond: Honourable senators, may I rise on a
question of privilege? Notwithstanding what date is shown on
the calendar at the Clerk's Table, my watch calendar indicates
that it is now October 31, and I am quite sure that all
honourable senators will want to join me in wishing the senior
senator present, the Honourable Senator John J. Connolly,
many happy returns.

Hon. Senators: Hear, hear.

Hon. John J. Connolly: Honourable senators, I thank you
all. I just want to make a short announcement. A year from
today I will not be eligible to enter this chamber again.

Hon. Jacques Flynn (Leader of the Opposition): If the
honorable senator votes against this resolution, it will take a
year before it is dealt with. In any event, I am not looking
forward to the day when he is no longer one of us. We, on this
side, will miss a man of his understanding and learning.

[Translation]
BUSINESS OF THE SENATE

Hon. Jacques Flynn (Leader of the Opposition): Mr. Speak-
er, I do not know how we should cal] you in French. Personally
I think it should be "monsieur le Président". In any case I
must point out to you that we have gone past midnight and
that according to our rules nothing applies after midnight. Our
rules apply exclusively to sittings of the Senate beginning at 2
p.m. each day. We have tried to adjourn to two o'clock
tomorrow. I cannot find anything in our rules which applies
after midnight. Unless a vote had been called, of course, then
the division ought to take place. But there is nothing in our

[The Hon. the Speaker.]

rules which allows us to sit at this hour. I find that altogether
irregular. Since it is past midnight, I think that the Speaker
has to say that the Senate will sit tomorrow at two o'clock.

Senator Choquette: Today at two o'clock.

[En glish]
Hon. Royce Frith (Deputy Leader of the Government):

Honourable senators, I do not believe there is anything to
support the proposition that we cannot continue to sit. There
are certainly precedents for that.

Senator Flynn: On agreement.

Senator Frith: I think the question is whether we want to
continue sitting, not whether we have the right to continue
sitting; but I take it the honourable senator has raised a point
of order, so I suppose we will have to have another ruling,
another series of bells and another long delay waiting for the
return of the Whip on the other side, just as we have on
everything else. However, I guess we have to go through this as
long as they want to keep doing it.

Senator Roblin: Perhaps we might cut short some of the
lengthy procedure referred to by the honourable senator if he
would give us some indication of what the intention of the
government is with regard to the adjournment of the house.

Senator Frith: The original intention, as I explained-

Senator Murray: Who is the house leader over there? We
just had a question answered by the Minister of State for
Economic Development. Now you are answering one.

Senator Guay: Stand up when you speak.

Senator Flynn: You, too.

[Translation]
Senator Guay: Honourable senators, I should like to say to

the Leader of the Opposition that I noticed tonight, and I kept
track of this, that I have already been blamed for talking too
much. But I can assure you that he is the champion, and then
some. He often used the word "Speaker" because he was not
too sure. He called you "la présidence" and something else. I
should say to him that he would be an excellent Speaker
because he speaks all the time and does not say anything.

Senator Flynn: You are breaking my heart. I am going to
cry.

[English]
Senator Phillips: To say that he says nothing is a reflection

on his Honour the Speaker.

Senator Guay: That is fine. Keep on talking.

Senator Frith: In answer to the question that was put to me
by the Deputy Leader of the Opposition, our intention is to try
and complete the program that I had thought was the subject
of an agreement.

Senator Perrault: There was an agreement.

Senator Flynn: You had better not say that again.
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Senator Frith: We know, however, that that view is not
shared. I had thought there was an agreement, as I say, that
we would finish the debate on this matter by the end of this
week.

Senator Guay: You should have known better.

Senator Frith: Our intention is to sit as long as honourable
senators want to speak on this motion-until the end of this
week, at least.

Senator Roblin: I must say that my friend leaves me a little
bit confused, because if, as he says, we are going to sit until ail
members who want to speak have spoken without any inter-
mission, we may be here for some time. We have been engaged
in our duties now since 2 o'clock this afternoon, and it would
only be reasonable that at this stage we should go to bed. We
will be back here tomorrow and we will have another day to go
at it. It seems to me that it would be quite reasonable to
terminate our proceedings tonight and resume them tomorrow
at 2 o'clock.

Senator Frith: Honourable senators, perhaps I could ask the
Leader of the Opposition the same question he asked me, and
that is: What are his party's intentions with respect to the
debate?

First, is it his intention to finish the debate on this motion by
the end of this week; secondly, if we are going to cease our
sitting tonight, in other words, adjourn the debate-and I
guess it is our turn to adjourn it-will we sit tomorrow
morning at 10 o'clock and try to get the job done. I must say
that I find it difficult to understand any suggestion that we
have done enough work, and if we want to get the job done and
give everyone a chance to talk we should not meet tomorrow
morning at 10 o'clock.

If we want to give everyone a chance to speak and finish up
the debate by the end of the week, I do not understand why we
would not sit tomorrow morning.

Senator Roblin: 1 think it is a question of a reasonable
expectation of a day's work from people. After ail, we are
expected to have our wits about us. We are here discussing
important business and I think it unreasonable to carry on
beyond the point where the human anatomy begins to fail.

We have been at this debate for a long time today and, if we
follow the same procedure tomorrow-and I suspect we will-
we will be at it for a very long time tomorrow. It seems to me
that it is reasonable to expect people to give up the debate
shortly, I would say right now, and resume it at 2 o'clock
tomorrow. I am sure we are going to have a very long day
tomorrow.

Senator Perrault: Let us go on right now.

Senator Roblin: There is the possibility of sitting on Satur-
day. I am not quite sure how that is going to turn out. Let us
be frank about it-there are limits to what we can do and if we
are pressed beyond what is a reasonable expectation from the
physical point of view I do not think it is fair to take that
attitude. The government has its program. We have made it

perfectly clear that we do not intend to try to hold that
program up indefinitely, even if we could.

We have made a suggestion that we ought to quit at a
certain time, which would be right after the opening on
Monday, but we have had a negative response to this sugges-
tion. We know very well that we are going to have to finish up
this week if that is the government's determination. They have
the numbers and they have the capacity to see that that is
done. If they are determined to finish this week, then I guess
they will have their way.

I think we have had enough for today and we could all
honourably call this off and go home and start again
tomorrow.

Some Hon. Senators: At 10 o'clock.

Senator Roblin: No, at 2 o'clock.

Senator Flynn: I should like a ruling from the Speaker as to
the propriety of sitting after 12 o'clock. There is nothing in our
rules, and I suggest that it is only with leave that we can sit
after midnight. The rules provide for the sitting on a sitting
day, and a "sitting day" is over by 35 minutes now. There is no
provision for sitting at this time.

We sit at 2 o'clock on a given day. Today we can sit only at
2 o'clock, that is what is provided in the rules.

The Hon. the Speaker: I know there has been a precedent
and the Senate has sat beyond 12 o'clock. Can you provide me
with some other authority? I will not be the one to detain you.

Senator Flynn: It was only with agreement that the Senate
sat after 12 o'clock.

Senator Perrault: No, it was not.

Some Hon. Senators: No.

Senator Flynn: It is only by agreement. I have been here for
18 years.

Senator McIlraith: No, no.

Senator Flynn: Ail right, Senator McIlraith, you tell me
when.

Senator Mcllraith: I will give you the authority.

Senator Flynn: I was not here then.

Senator Mcllraith: You asked me a question and I am
trying to answer it.

Senator Flynn: You answer it.

Senator Mcllraith: I will answer it in accordance with the
established practice that has always been sought to be followed
in this chamber and in the other place. I will answer your
questions.

Senator Flynn: They will applaud you in advance even if you
are going to be wrong.

Senator Mcllraith: I thank you for your courtesy in allow-
ing me to answer your question. I wish you could restrain your
feelings in order to observe the ordinary decencies of debate.
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Senator Flynn: There is something other than decency of
debate. There is decency of behaviour on the part of the
majority here.

Senator Mcllraith: I do not accept the principle that-

Senator Flynn: I do accept that. You accept to follow th-
Leader of the Government.

Senator Hicks: Order, order!

Senator Mcliraith: I accept and seek to conduct myself
properly and honourably in this chamber, and I expect others
to do the same.

Some Hon. Senators: Hear, hear.

Senator Mcllraith: The question asked me is one that I shall
seek to answer, if I can.

Senator Flynn: Try your best.

Senator Mcllraith: That is what I propose to do. Rule 1 of
the Rules of the Senate states:

1. In all cases not provided for in these rules, the
customs, usages, forms and proceedings of either House of
the Parliament of Canada shall, so far as is practicable,
be followed in the Senate or in any committee thereof.

The practice well established and regularly and frequently
used in the House of Commons is that when a sitting begins on
a day-and the most recent example is last week where the
question was put on this very matter that is before us, it was
put between the hours of one and two a.m. on Friday-the
date remains the same as the day on which the sitting started,
namely, Thursday, October 23. If honourable senators will
look at the practice and the dozens and dozens of precedents
there, they will find that the proceedings are always carried
under that date. You will see that right in House of Commons
Hansard of October 23.

Senator Flynn: Come on!

Senator McIlraith: The proceedings are dated Thursday,
October 23.

Senator Flynn: Do you mean the House of Comnions
Debates?

Senator Mcllraith: Yes.

Senator Flynn: Those are not our rules.

Senator Mcliraith: Just a minute. Let me make my state-
ment. Perhaps I am right, perhaps I am wrong, but I think I
have the right to put the proposition in answer to the question
you asked me. Of that I am sure. We will find that in the
margin of the debates of the other place the hours are stated.
You will find that, for instance, on page 4051 of Hansard of
the House of Commons for Thursday, October 23, 1980, that
the time indicated is 0110, which means 10 minutes after 1 on
Friday morning.

Senator Flynn: What does that prove?

Senator Mcllraith: I have sat in the other place until
daylight, yet the proceedings were carried from the day before.
That is the custom and useage of the House of Commons. As

[Senator Mcllraith.]

provided for in Rule 1 of the Rules of the Senate, that is the
rule which governs here, clearly. I am sure there are enough
former members of the House of Commons who could repeat
instance after instance after instance of days on which we sat
continuously without any motion to sit continuously or any-
thing else, but just by an extension of the time with a motion
only to dispense with the adjournment at 10 o'clock under
their rules. That is the authority for the proposition, and it is
very clear. There are many, many precedents for it. I myself
was through many of those over my 33 years in the other
place.

Senator Choquette: That's why you sound so tired.

Senator Mcllraith: If my honourable friends opposite feel it
is appropriate that we adjourn at this hour, which they sug-
gest, and quite properly so, I do not see why they withhold the
right to sit at a reasonable hour tomorrow morning, which I
would consider to be 10 o'clock. I invite them to consider what
conclusion will be drawn from that in terms of whether they
are wishing to get on with the debate on this very important
subject and put their views before the Senate, or whether there
is some other reason behind their lack of consent in this
regard.

Senator Frith: Honourable senators, I wonder if I might
make a brief comment on that. I will neither be long nor
provocative.

The point made by Senator Roblin that we have worked
hard today and have much more to do tomorrow prompts me
to suggest that perhaps we should talk in terms of meeting at
Il o'clock tomorrow and sit from Il o'clock to I p.m., and
then come back at 2 o'clock.

I am trying to strike some kind of blend, bearing in mind
Senator Roblin's point that we are tired and we still have lots
of work to do and the desire to get a good early start at it.

Senator Roblin: I thank my honourable friend. I think he is
trying to arrive at a reasonable position here, and I will see
what I can do to help him.

It is obvious that some of our tempers are getting a little
short, which is only to be expected. Certainly, we do not want
that situation to be exacerbated. I would suggest that we
continue the debate now until 1 a.m. and then meet again at I
p.m.

Senator Flynn: Might I inquire of the deputy leader how
many members on the other side have indicated a desire to
speak, and may 1, at the same time, remind the deputy leader
that our suggestion to have the vote on Monday is to allow as
many senators as possible to be here for the vote.

Senator Olson: They could be here now.

Senator Flynn: That is right, but I think our attendance on
this side is better than on your side.

You have to be reasonable in these things. I have not yet
had explained to me what the difference is between holding the
vote on Saturday, as desired by the deputy leader, and having
it on Monday evening.
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We were prepared to give an undertaking that the vote
would take place at a given hour, as is donc in the other place,
thereby allowing members to be there at the proper time and
to register their votes. To my mind, it is important to have as
full representation as possible when it cornes to the vote on this
particular motion.

Over the course of the debate today there have been objec-
tions to many of our arnendments. In the normal course of
events, they would have been voted down in no time. We would
not have lost as much tirne as we did with the division bells,
and so on.

1 know that you have the numbers; 1 know that you have the
strength. But just give in a little bit and try to be reasonable.
That is ail we are asking.

Senator Roblin: Could 1 suggcst that wc accept the proposi-
tion that we meet at 1l o'clock, providcd we risc at 12 and
thcn corne back again at 2. How would that suit the situation?

Senator Frith: 1 think that is reasonable, and we should
leave it at that. 1 do not think 1 sbould make any other
comment or indeed that anybody should make any further
comment tonight. But where docs the debate stand at the
moment? We have a motion to adjourn the debate on the
a mendrnent?

Senator Flynn: Thc motion in arnendrncnt prcscntcd by
Senator Donahoe is before the bouse. So 1 tbink you just have
to move, witb leave, that the house do adjourn until tomorrow
morning. As 1 say, you have to move witb lcavc and we will
give you leave. But you have to rcvcrt to Notices of Motions.

ADJOURNMENT

Leave having been given to revert to Notices of Motion:

Hon. Royce Frith (Deputy Leader of the Governnient):
Honourable senators, 1 move, witb ]eave of the Senate and
notwithstanding rule 45(l)(g), that wben the Senate adjourns
today it do stand adjourned until tomorrow, Friday, October
31, 1980, at Il o'clock in the forenoon.

1 sbould put on the record tbat we arc going to sit only until
12 o'clock and then risc and corne back at 2 o'clock.

Senator Roblin: That is a reasonable arrangement, and 1
thank my honourable fricnd for bis co-operation.

Motion agreed to.

THE CONSTITUTION

MOTION TO APPOINT SPECIAL JOINT COMMITTEE MOTION IN
AMENDMENT-DEBATIzCONTINIJED

The Senate resumed the debate on the motion of the Hon-
ourable Senator Perrault:

That the Senate do unite with the House of Commons
in the appointment of a Special Joint Committee to
consider and report upon the document cntitled "Pro-
posed Resolution for a Joint Address to Her Majesty the
Qucen rcspecting the Constitution of Canada" published
by the Government on October 2, 1980, and to rccom-
mend in their report whether or not sucb an Address, witb
such amendments as the Committce considers nccessary,
should be prcsented by both Houses of Parliament to Her
Majesty the Quecn;

That ten Mernbers of the Senate, to be dcsignated at a
later date, act on behalf of the Senate as members of the
Special Joint Comrnittee;

That the Commnittee bave power to appoint from
among its members such subcomrnittces as may be
deerned advisable and neccssary and to delegate to sucb
subcommittees ail] or any of their powers exccpt the power
to report directly to the Senate;

That the Cornmittec bave power to sit during sittings
and adjournmcnts of the Senate;

That the Cornmittec bave power to scnd for persons,
papers and records, and to examine witnesses and to print
such papers and evidence from day to day as may be
ordcred by the Committee;

That the Comrnittee submit their report not later than
December 9, 1980.

That the quorum of the Cornmittee be twelve members,
wbcncver a vote, resolution or other dccision is taken, 50
long as both Houses arc represcnted and that the Joint
Chairmen be autborized to hold meetings, to rcceive
evidence and authorize tbe printing thereof, whcn six
members are prescrnt so long as botb I-buses arc repre-
scnted; and

That a Message be sent to the House of Commons to
inform that House accordingly; and

On the motion in amendment thereto of the Honour-
able Senator Donaboe, scconded by the Honourable Sena-
tor Murray, that the motion be amcnded by deleting the
second paragraph thercof and substituting the following
therefor:

"That fifteen N4embers of the Senate, to be designated
at a later date, act on behaîf of the Senate as members of
the Special Joint Cornmittec;".

On motion of Senator Phillips. debate adjourned.

The Senate adjourned until tomorrow at Il ar.
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