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set of information to the minister because I am afraid that I
have no use for it, and it may be useful material for his
records.

Senator Argue: I thought that the request of the honourable
senator would include studies which have been done with
regard to wheat, but it seems that it does not. I will be happy
to look into the matter further. If there are other studies that I
can obtain, I will bring them to the attention of the honourable
senator.

Hon. Joseph-Philippe Guay: Honourable senators, I have a
supplementary question which I address to the same minister.
It was requested in this chamber that he pass on to us any of
the information he may have received from the ministers of the
various western provinces with regard to their co-operation in
bringing goods other than wheat through the Port of Church-
ill. I wonder whether the minister is prepared to respond to
that request. Has he received any further information pertain-
ing to such other goods that may pass through the Port of
Churchill?

Senator Argue: The request, as I informed the honourable
senator, went forward to the various ministers in the three
western provinces. I shall look at my records to ascertain
whether any reply has been received to date. If there are such
replies, and they are of substance, I will be pleased to pass that
information on to Senator Guay.

* (1430)

Senator Guay: Perhaps we should also know whether any of
the premiers have responded to the minister.

Senator Argue: Just by way of clarification, the letter did
not go to the premiers but, as appropriate, it went to either the
Minister of Transport or the Minister of Agriculture of each
province. However, the same answer applies.

INDIAN ACT

STATUS OF WOMEN-REMOVAL OF DISCRIMINATORY
PROVISIONS

Hon. Jack Austin (Minister of State): Honourable senators,
yesterday Senator Smith asked whether the government had
decided to delay for a year the removal from the Indian Act of
discriminatory provisions against women. I would advise that I
have made inquiries and the answer is no.

An erroneous press report appeared indicating that a one-
year deferral would apply, but, in conversation with the Hon-
ourable Judy Erola, the minister responsible for the status of
women, I have been assured that that report was erroneous
and that legislation will be proceeded with as soon as possible.

As I said yesterday, the costs of removing discriminatory
provisions from the Indian Act are under study by the govern-
ment and the nature of the issues is as I mentioned yesterday.

My remarks will also respond to a question asked on Octo-
ber 29 by Senator Bielish concerning the same subject.

THE SENATE

MINUTES OF THE PROCEEDINGS-PRINTING OF WRITTEN
QUESTIONS

Hon. B. Alasdair Graham: Honourable senators, I refer to
Senator Godfrey's question directed to me as Chairman of the
Standing Senate Committee on Internal Economy, Budgets
and Administration during yesterday's sitting. I apologize for
my temporary absence at the time the question was put, and in
answer to the preamble to the question put by the honourable
senator, I agree that this matter has been the subject of
discussion between him and me on numerous occasions.

It is true that certain recommendations were approved by
the committee at a meeting on May 28, 1981, from which I
was unavoidably absent. At the subsequent meeting on July 9,
I felt, as chairman, that I had a responsibility to point out to
the members of the committee that decisions had been taken
without the benefit of a cost analysis. On that day, members of
the committee agreed that the report approved on May 28 be
tabled-not rescinded, but tabled-for consideration at a
future meeting, and that a further study be conducted taking
into account costs which might be saved in this area.

The July 9 meeting was the last committee meeting before
the summer adjournment and the resumption of proceedings in
both houses on October 14.

Yesterday Senator Godfrey asked specifically, "Why cannot
we go ahead with the first two recommendations?" As chair-
man, I interpreted the feelings of the committee to be that all
the recommendations should be dealt with en bloc when
reported to the Senate.

With respect to Senator Godfrey's second question-"Why
does it take six months to get cost estimates?"-I can only
remind him again that Parliament was in recess until October
14 and, because of that situation, 1, personally, did not pres-
sure the administration for this information until Parliament
resumed. For that I take full responsibility.

In any event, the requested information was first made
available to members of the committee at last week's meeting
on Thursday, November 26. At that time the matter was
considered and members of the committee agreed that they
would prefer to have an opportunity to study the cost analysis
and deal with the entire matter at the next meeting.

I had hoped to have that meeting this morning but, in view
of the heavy schedule of committee meetings with resulting
overlapping conflicts, it was suggested that our next meeting
be postponed until Thursday, December 10, 1981, one week
from today. On that day I hope that a final decision will be
made and a full report submitted forthwith to this chamber.

THE CONSTITUTION

MOTION FOR AN ADDRESS TO HER MAJESTY THE QUEEN-
DEBATE ADJOURNED

Hon. Raymond J. Perrault (Leader of the Government),
seconded by Hon. Royce Frith (Deputy Leader of the Govern-
ment), pursuant to notice of December 2, 1981, moved:
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THE CONSTITUTION
MOTION FOR AN ADDRESS TO HER MAJESTY THE QUEEN-

DEBATE ADJOURNED

Hon. Raymond J. Perrault (Leader of the Government),
seconded by Hon. Royce Frith (Deputy Leader of the Govern-
ment), pursuant to notice of December 2, 1981, moved:

THAT, WHEREAS in the past certain
amendments to the Constitution of Canada
have been made by the Parliament of the
United Kingdom at the request and with the
consent of Canada;

AND WHEREAS it is in accord with the
status of Canada as an independent state
that Canadians be able to amend their Con-
stitution in Canada in all respects;

AND WHEREAS it is also desirable to 1
provide in the Constitution of Canada for the
recognition of certain fundamental rights
and freedoms and to make other amend-
ments to that Constitution;

A respectful address be presented to Her 1
Majesty the Queen in the following words:

To the Queen's Most Excellent Majesty:
Most Gracious Sovereign:

We, Your Majesty's loyal subjects, the
Senate of Canada in Parliament assembled, 2
respectfully approach Your Majesty, request-
ing that you may graciously be pleased to
cause to be laid before the Parliament of the
United Kingdom a measure containing the
recitals and clauses hereinafter set forth: 2

CONSIDÉRANT:
que le Parlement du Royaume-Uni a
modifié à plusieurs reprises la Constitution
du Canada à la demande et avec le consen-

5 tement de celui-ci; 5

que, de par le statut d'État indépendant du
Canada, il est légitime que les Canadiens
aient tout pouvoir pour modifier leur
Constitution au Canada;

0 qu'il est souhaitable d'inscrire dans la 10
Constitution du Canada la reconnaissance
de certains droits et libertés fondamentaux
et d'y apporter d'autres modifications,

5 il est proposé que soit présentée respectueu-
sement à Sa Majesté la Reine l'adresse dont 15
la teneur suit :

A Sa Très Excellente Majesté la Reine,
Très Gracieuse Souveraine :

Nous, membres du Sénat du Canada réunis
0 en Parlement, fidèles sujets de Votre Majesté,20

demandons respectueusement à Votre Très
Gracieuse Majesté de bien vouloir faire dé-
poser devant le Parlement du Royaume-Uni
un projet de loi ainsi conçu :
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An Act to give effect to a request by the
Senate and House of Commons of
Canada

Whereas Canada has requested and con-
sented to the enactment of an Act of the
Parliament of the United Kingdom to give
effect to the provisions hereinafter set forth
and the Senate and the House of Commons
of Canada in Parliament assembled have
submitted an address to Her Majesty
requesting that Her Majesty may graciously
be pleased to cause a Bill to be laid before
the Parliament of the United Kingdom for
that purpose.

Be it therefore enacted by the Queen's
Most Excellent Majesty, by and with the
advice and consent of the Lords Spiritual
and Temporal, and Commons, in this present
Parliament assembled, and by the authority
of the same, as follows:

litution 1. The Constitution Act, 1981 set out in
1981
ted Schedule B to this Act is hereby enacted for

and shall have the force of law in Canada
and shall come into force as provided in that
Act.

lination of
r to
ate for

&da

2. No Act of the Parliament of the United
Kingdom passed after the Constitution Act,
1981 comes into force shall extend to
Canada as part of its law.

ANNEXE A-SCHEDULE A
Loi donnant suite à une demande du Sénat et

de la Chambre des communes du
Canada

Sa Très Excellente Majesté la Reine,
considérant : 5

5 qu'à la demande et avec le consentement
du Canada, le Parlement du Royaume-Uni
est invité à adopter une loi visant à donner
effet aux dispositions énoncées ci-après et
que le Sénat et la Chambre des communes 10

10 du Canada réunis en Parlement ont pré-
senté une adresse demandant à Sa Très
Gracieuse Majesté de bien vouloir faire
déposer devant le Parlement du Royaume-
Uni un projet de loi à cette fin, 15

15 sur l'avis et du consentement des Lords spiri-
tuels et temporels et des Communes réunis
en Parlement, et par l'autorité de celui-ci,
édicte

20

1. La Loi constitutionnelle de 1981, énon- 20 Adoption de la

cée à l'annexe B, est édictée pour le Canada Úi ff'l"~
et y a force de loi. Elle entre en vigueur 198
conformément à ses dispositions.

25

2. Les lois adoptées par le Parlement du Cessation du
puvoir deRoyaume-Uni après l'entrée en vigueur de la 25 iférer pour le

Loi constitutionnelle de 1981 ne font pas Canada

partie du droit du Canada.

ch version 3. So far as it is not contained in Schedule 30 3. La partie de la version française de la version
B, the French version of this Act is set out in présente loi qui figure à l'annexe A a force française

Schedule A to this Act and has the same de loi au Canada au même titre que la 30
authority in Canada as the English version version anglaise correspondante.
thereof.

t title 4. This Act may be cited as the Canada 35 4. Titre abrégé de la présente loi : Loi sur Titre abrégé

Act. le Canada.
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SCHEDULEB

CONSTITUTION ACT, 1981

PART I

CANADIAN CHARTER OF RIGHTS AND

FREEDOMS

Whereas Canada is founded upon princi-
ples that recognize the supremacy of God
and the rule of law:

Guarantee of Rights and Freedoms

Rights and 1. The Canadian Charter of Rights and
reedoms n Freedoms guarantees the rights and free-Canada

doms set out in it subject only to such
reasonable limits prescribed by law as can be
demonstrably justified in a free and demo-
cratic society.

Fundamental Freedoms

Fundamental 2. Everyone has the following fundamen-
freedoms tal freedoms:

(a) freedom of conscience and religion;

(b) freedom of thought, belief, opinion
and expression, including freedom of the
press and other media of communication;
(c) freedom of peaceful assembly; and
(d) freedom of association.

Democratic Rights

ANNEXEB

LOI CONSTITUTIONNELLE DE 1981

PARTIE I

CHARTE CANADIENNE DES DROITS ET

LIBERTÉS

Attendu que le Canada est fondé sur des
principes qui reconnaissent la suprématie de
Dieu et la primauté du droit :

Garantie des droits et libertés

1. La Charte canadienne des droits et Droits et
5 libertés garantit les droits et libertés qui y 5 Canada

sont énoncés. Ils ne peuvent être restreints
que par une règle de droit, dans des limites
qui soient raisonnables et dont la justification
puisse se démontrer dans le cadre d'une
société libre et démocratique. 10

Libertés fondamentales

10 2. Chacun a les libertés fondamentales ibertés

suivantes :
a) liberté de conscience et de religion;

b) liberté de pensée, de croyance, d'opi-
nion et d'expression, y compris la liberté 15

15 de la presse et des autres moyens de
communication;
c) liberté de réunion pacifique;
d) liberté d'association.

Droits démocratiques

Democratic 3. Every citizen of Canada has the right to 3. Tout citoyen canadien a le droit de vote 20 Droits

rights vote in an election of members of the House et est éligible aux élections législatives fédé- d qu
citilcs vt na lcino e b r f h o s tetéiil u cions é iltvsfd - decitoye'ns

of Commons or of a legislative assembly and 20 rales ou provinciales.
to be qualified for membership therein.

Maximum
du.ration of
legslative
bodies

4. (1) No House of Commons and no 4. (1) Le mandat maximal de la Chambre
legislative assembly shall continue for longer des communes et des assemblées législatives
than five years from the date fixed for the est de cinq ans à compter de la date fixée 25
return of the writs at a general election of its 25 pour le retour des brefs relatifs aux élections
members. générales correspondantes.

Continuation in (2) In time of real or apprehended war, (2) Le mandat de la Chambre des commu-
specmal invasion or insurrection, a House of Com- nes ou celui d'une assemblée législative peut
ctrcumstancesinainoinurcina osofCm eouclidueasmlelgltvept

mons may be continued by Parliament and a être prolongé respectivement par le Parle- 30
legislative assembly may be continued by the 30 ment ou par la législature en question au-
legislature beyond five years if such con- delà de cinq ans en cas de guerre, d'invasion
tinuation is not opposed by the votes of more ou d'insurrection, réelles ou appréhendées,
than one-third of the members of the House pourvu que cette prolongation ne fasse pas

Mandat
maximal des
assemblées

Prolongation
spéciales
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of Commons or the legislative assembly, as l'objet d'une opposition exprimée par les voix
the case may be. de plus du tiers des députés de la Chambre

des communes ou de l'assemblée législative.

lual sitting 5. There shall be a sitting of Parliament.gislative of egsauenc
ces and of each legislature at least once every

twelve months.

Mobility Rights

bility of 6. (1) Every citizen of Canada has the
iens right to enter, remain in and leave Canada.

hts to move (2) Every citizen of Canada and every
gain

lhood person who has the status of a permanent
resident of Canada has the right

(a) to move to and take up residence in
any province; and
(b) to pursue the gaining of a livelihood in
any province.

litation

5. Le Parlement et les législatures tien-
nent une séance au moins une fois tous les

5 douze mois.

Liberté de circulation et d'établissement

6. (1) Tout citoyen canadien a le droit de
demeurer au Canada, d'y entrer ou d'en
sortir.

Séance annuelle

Liberté de
circulation

(2) Tout citoyen canadien et toute per- 10 Liberté

sonne ayant le statut de résident permanent d'établissement

10 au Canada ont le droit :
a) de se déplacer dans tout le pays et
d'établir leur résidence dans toute pro-
vince; 15
b) de gagner leur vie dans toute province.

(3) The rights specified in subsection (2) 15 (3) Les droits mentionnés au paragraphe Restriction

are subject to (2) sont subordonnés :
(a) any laws or practices of general a) aux lois et usages d'application géné-
application in force in a province other raIe en vigueur dans une province donnée, 20
than those that discriminate among per- s'ils n'établissent entre les personnes
sons primarily on the basis of province of 20 aucune distinction fondée principalement
present or previous residence; and sur la province de résidence antérieure ou
(b) any laws providing for reasonable resi-
dency requirements as a qualification for
the receipt of publicly provided social
services.

actuelle;
b) aux lois prévoyant de justes conditions 25
de résidence en vue de l'obtention des ser-

25 vices sociaux publics.

irmative (4) Subsections (2) and (3) do not pre- (4) Les paragraphes (2) et (3) n'ont pas Programmes de
ionio
grams clude any law, program or activity that has pour objet d'interdire les lois, programmes ou ocion°

as its object the amelioration in a province of activités destinés à améliorer, dans une pro- 30
conditions of individuals in that province who vince, la situation d'individus défavorisés
are socially or economically disadvantaged if 30socialement ou économiquement, si le taux
the rate of employment in that province is d'emploi dans la province est inférieur à la
below the rate of employment in Canada. moyenne nationale.

Legal Rights Garanties juridiques

e, liberty 7. Everyone has the right to life, liberty 7. Chacun a droit à la vie, à la liberté et à 35 Vie, liberté et1 securîty of scrt
son and security of the person and the right not la sécurité de sa personne; il ne peut être

to be deprived thereof except in accordance 35 porté atteinte à ce droit qu'en conformité
with the principles of fundamental justice. avec les principes de justice fondamentale.

trch or 8. Everyone has the right to be secure
eure against unreasonable search or seizure.

8. Chacun a droit à la protection contre Fouilles,
les fouilles, les perquisitions ou les saisies 40t °"n°"
abusives.

tention or 9. Everyone has the right not to be arbi- 9. Chacun a droit à la protection contre laprisment trarily detained or imprisoned. 40 détention ou l'emprisonnement arbitraires.
Détention ou
emprisonne-
ment
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Arrest or 10. Everyone has the right on arrest or
detention detention

(a) to be informed promptly of the rea-
sons therefor;
(b) to retain and instruct counsel without
delay and to be informed of that right; and

(c) to have the validity of the detention
determined by way of habeas corpus and
to be released if the detention is not
lawful.

Proccedings in 11. Any person charged with an offence
criminal and
penal matters has the right

(a) to be informed without unreasonable
delay of the specific offence;
(b) to be tried within a reasonable time;

(c) not to be compelled to be a witness in
proceedings against that person in respect
of the offence;
(d) to be presumed innocent until proven
guilty according to law in a fair and public
hearing by an independent and impartial
tribunal;
(e) not to be denied reasonable bail with-
out just cause;
(f) except in the case of an offence under
military law tried before a military tri-
bunal, to the benefit of trial by jury where
the maximum punishment for the offence
is imprisonment for five years or a more
severe punishment;
(g) not to be found guilty on account of
any act or omission unless, at the time of
the act or omission, it constituted an
offence under Canadian or international
law or was criminal according to the gen-
eral principles of law recognized by the
community of nations;
(h) if finally acquitted of the offence, not
to be tried for it again and, if finally found
guilty and punished for the offence, not tc
be tried or punished for it again; and

(i) if found guilty of the offence and if the
punishment for the offence has been variec
between the time of commission and the
time of sentencing, to the benefit of thc
lesser punishment.

10. Chacun a le droit, en cas d'arrestation Arrestation

ou de détention :
a) d'être informé dans les plus brefs délais
des motifs de son arrestation ou de sa

5 détention; 5
b) d'avoir recours sans délai à l'assistance
d'un avocat et d'être informé de ce droit;
c) de faire contrôler, par habeas corpus,
la légalité de sa détention et d'obtenir, le

10 cas échéant, sa libération. 10

11. Tout inculpé a le droit :Affaires

a) d'être informé sans délai anormal de pénales

l'infraction précise qu'on lui reproche;
b) d'être jugé dans un délai raisonnable;

1 5 c) de ne pas être contraint de témoigner 15S
contre lui-même dans toute poursuite
intentée contre lui pour l'infraction qu'on
lui reproche;
d) d'être présumé innocent tant qu'il n'est

20 pas déclaré coupable, conformément à la 20
loi, par un tribunal indépendant et impar-
tial à l'issue d'un procès public et
équitable;
e) de ne pas être privé sans juste cause

25 d'une mise en liberté assortie d'un caution- 25
nement raisonnable;
j) sauf s'il s'agit d'une infraction relevant
de la justice militaire, de bénéficier d'un
proces avec jury lorsque la peine maximale

30 prévue pour l'infraction dont il est accusé 30
est un emprisonnement de cinq ans ou une
peine plus grave;

1 g) de ne pas être déclaré coupable en
raison d'une action ou d'une omission qui,

35au moment où elle est survenue, ne consti- 35
tuait pas une infraction d'après le droit
interne du Canada ou le droit international
et nravait pas de caractère criminel d'après
les principes généraux de droit reconnus

40 par l'ensemble des nations; 40
h) d'une part de ne pas être jugé de nou-
veau pour une infraction dont il a été

définitivement acquitté, d'autre part de ne
pas être jugé ni puni de nouveau pour une

45 infraction dont il a été définitivement 45
déclaré coupable et puni;
e) de bénéficier de la peine la moins
sévère, lorsque la peine qui sanctionne l'in-
fraction dont il est déclaré coupable est
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Ment or 12. Everyone has the right not to be sub-
Iment jected to any cruel and unusual treatment or

punishment.

crimina- 13. A witness who testifies in any proceed-
ings has the right not to have any incriminat-
ing evidence so given used to incriminate
that witness in any other proceedings, except
in a prosecution for perjury or for the giving
of contradictory evidence.

preter 14. A party or witness in any proceedings
who does not understand or speak the lan-
guage in which the proceedings are conduct-
ed or who is deaf has the right to the assist-
ance of an interpreter.

Equality Rights

modifiée entre le moment de la perpétra-
tion de l'infraction et celui de la sentence.

12. Chacun a droit à la protection contre
tous traitements ou peines cruels et inusités.

Cruauté

13. Chacun a droit à ce qu'aucun témoi- 5 Témoignage

5 gnage incriminant qu'il donne ne soit utilisé 'c"rmnant

pour l'incriminer dans d'autres procédures,
sauf lors de poursuites pour parjure ou pour
témoignages contradictoires.

10 14. La partie ou le témoin qui ne peuvent 10 interprète

suivre les procédures, soit parce qu'ils ne
comprennent pas ou ne parlent pas la langue
employée, soit parce qu'ils sont atteints de
surdité, ont droit à l'assistance d'un inter-
prète.

Droits à l'égalité

Ility before
under law
equal
.ction and
fit oflaw

15. (1) Every individual is equal before 15 15. (1) La loi ne fait acception de per- Égalité devant

and under the law and has the right to the sonne et s'applique également à tous, et tous °¿lib,égalité de

equal protection and equal benefit of the law ont droit à la même protection et au même protection égale

without discrimination and, in particular, bénéfice de la loi, indépendamment de toute de la loi

without discrimination based on race, nation- discrimination, notamment des discrimina- 20
al or ethnic origin, colour, religion, sex, age 20 tions fondées sur la race, l'origine nationale
or mental or physical disability. ou ethnique, la couleur, la religion, le sexe,

l'âge ou les déficiences mentales ou physi-
ques.

rmative (2) Subsection (1) does not preclude any (2) Le paragraphe (1) n'a pas pour effet 25 Programmes de
m promotion

rams law, program or activity that has as its object d'interdire les lois, programmes ou activités sociale
the amelioration of conditions of disadvan- destinés à améliorer la situation d'individus
taged individuals or groups including those 25 ou de groupes défavorisés, notamment du fait
that are disadvantaged because of race, na- de leur race, de leur origine nationale ou
tional or ethnic origin, colour, religion, sex, ethnique, de leur couleur, de leur religion, de 30
age or mental or physical disability. leur sexe, de leur âge ou de leurs déficiences

mentales ou physiques.

Official Languages of Canada Langues officielles du Canada

cial 16. (1) English and French are the official 16. (1) Le français et l'anglais sont les Langues
;uages of fficielles du
ada languages of Canada and have equality of 30 langues officielles du Canada; ils ont un Canada

status and equal rights and privileges as to statut et des droits et privilèges égaux quant 35
their use in all institutions of the Parliament à leur usage dans les institutions du Parle-
and government of Canada. ment et du gouvernement du Canada.

cial (2) English and French are the official (2) Le français et l'anglais sont les langues Langues
:uages of t ova-rnwc;~ fficielles du
v Brunswick languages of New Brunswick and have 3 5 officielles du Nouveau-Brunswick; ils ont un Nouveau-

equality of status and equal rights and privi- statut et des droits et privilèges égaux quant 40 Brunswick
leges as to their use in all institutions of the à leur usage dans les institutions de la Légis-
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legislature and government of New Bruns- lature et du gouvernement du Nouveau-
wick. Brunswick.

Advancement (3) Nothing in this Charter limits the
status and authority of Parliament or a legislature to

advance the equality of status or use of Eng-
lish and French.

Proceedings of 17. (1) Everyone has the right to use Eng-
Parliament lish or French in any debates and other

proceedings of Parliament.

(3) La présente charte ne limite pas le Progression

pouvoir du Parlement et des législatures de l

5 favoriser la progression vers l'égalité de 5
statut ou d'usage du français et de l'anglais.

17. (1) Chacun a le droit d'employer le Travaux du

français ou l'anglais dans les débats et tra-
vaux du Parlement.

Proceedings of (2) Everyone has the right to use English 10 (2) Chacun a le droit d'employer le fran- 10 Travau de

ew Brunswick or French in any debates and other proceed- çais ou l'anglais dans les débats et travaux de Nouveau-
ings of the legislature of New Brunswick. la Législature du Nouveau-Brunswick. Brunswick

Parliamentary 18. (l) The statutes, records and journals 18. (1) Les lois, les archives, les comptes Documents
statutes and pre eti

records of Parliament shall be printed and published rendus et les procès-verbaux du Parlement parementai

in English and French and both language 15 sont imprimés et publiés en français et en 15
versions are equally authoritative. anglais, les deux versions des lois ayant éga-

lement force de loi et celles des autres docu-
ments ayant même valeur.

New Brunswick (2) The statutes, records and journals of (2) Les lois, les archives, les comptes Documents

statutes and la Legsau

records the legislature of New Brunswick shall be rendus et les procès-verbaux de la Législa- 2 0 du Nouveau

printed and published in English and French ture du Nouveau-Brunswick sont imprimés Brunswick
and both language versions are equally 20et publiés en français et en anglais, les deux
authoritative. versions des lois ayant également force de loi

et celles des autres documents ayant même
valeur. 25

Proceedings in 19. (1) Either English or French may be
cou rts
established by used by any person in, or in any pleading in
Parliament or process issuing from, any court established

by Parliament.

Proceedings in (2) Either English or French may be used
New Brunswick
courts by any person in, or in any pleading in or

process issuing from, any court of New
Brunswick.

Communica-
lions by public
w"th rederal
institutions

19. (1) Chacun a le droit d'employer le Procédures

français ou l'anglais dans toutes les affaires tribunaux

dont sont saisis les tribunaux établis par le établis par i

25 Parlement et dans tous les actes de procédure Parlement

qui en découlent. 30

(2) Chacun a le droit d'employer le fran- Procédures
t devant les

çais ou l'anglais dans toutes les affaires dont tribunaux di

sont saisis les tribunaux du Nouveau-Bruns- Nouveau

wick et dans tous les actes de procédure qui

en découlent. 35

20. (1) Any member of the public in 30 20. (1) Le public a, au Canada, droit à Communica

Canada has the right to communicate with, l'emploi du français ou de l'anglais pour administres

and to receive available services from, any communiquer avec le siège ou l'administra- les institutic

head or central office of an institution of the tion centrale des institutions du Parlement ou rédérales

Parliament or government of Canada in Eng- du gouvernement du Canada ou pour en 40
lish or French, and has the same right with 35 recevoir les services; il a le même droit à
respect to any other office of any such insti- l'égard de tout autre bureau de ces institu-
tution where tions là où, selon le cas :

(a) there is a significant demand for com-
munications with and services from that
office in such language; or

a) l'emploi du français ou de l'anglais fait
l'objet d'une demande importante; 45

40 b) l'emploi du français et de l'anglais se
justifie par la vocation du bureau.

SENATE DEBATES
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nunica-
by public

New
;wick
ut ions

(b) due to the nature of the office, it is
reasonable that communications with and
services from that office be available in
both English and French.

(2) Any member of the public in New
Brunswick has the right to communicate
with, and to receive available services from,
any office of an institution of the legislature
or government of New Brunswick in English
or French.

(2) Le public a, au Nouveau-Brunswick,
droit à l'emploi du français ou de l'anglais
pour communiquer avec tout bureau des ins-
titutions de la législature ou du gouverne-
ment ou pour en recevoir les services.

nuation or 21. Nothing in sections 16 to 20 abrogates 21. Les articles 16 à 20 n'ont pas pour

utional or derogates from any right, privilege or effet, en ce qui a trait à la langue française
sions obligation with respect to the English and ou anglaise ou à ces deux langues, de porter

French languages, or either of them, that atteinte aux droits, privilèges ou obligations
exists or is continued by virtue of any other 15 qui existent ou sont maintenus aux termes 10
provision of the Constitution of Canada. d'une autre disposition de la Constitution du

Canada.

ts and 22. Nothing in sections 16 to 20 abrogates 22. Les articles 16 à 20 n'ont pas pour
eges
rved or derogates from any legal or customary effet de porter atteinte aux droits et privilè-

right or privilege acquired or enjoyed either ges, antérieurs ou postérieurs à l'entrée en 15
before or after the coming into force of this 20 vigueur de la présente charte et découlant de
Charter with respect to any language that is la loi ou de la coutume, des langues autres
not English or French. que le français ou l'anglais.

Minority Language Educational Rights

uage or 23. (1) Citizens of Canada
(a) whose first language learned and still
understood is that of the English or French 25
linguistic minority population of the prov-
ince in which they reside, or
(b) who have received their primary
school instruction in Canada in English or
French and reside in a province where the 30
language in which they received that
instruction is the language of the English
or French linguistic minority population of

Droits à l'instruction dans la langue de la
minorité

23. (1) Les citoyens canadiens Langue

a) dont la première langue apprise et 20
encore comprise est celle de la minorité
francophone ou anglophone de la province
où ils résident,
b) qui ont reçu leur instruction, au niveau
primaire, en français ou en anglais au 25
Canada et qui résident dans une province
où la langue dans laquelle ils ont reçu cette
instruction est celle de la minorité franco-
phone ou anglophone de la province,

the province, ont, dans l'un ou l'autre cas, le droit d'y faire 30
have the right to have their children receive 35 instruire leurs enfants, aux niveaux primaire
primary and secondary school instruction in et secondaire, dans cette langue.
that language in that province.

inuity or (2) Citizens of Canada of whom any child (2) Les citoyens canadiens dont un enfant Continuité
iage .d'em ploi de la
uction has received or is receiving primary or a reçu ou reçoit son instruction, au niveau langue

secondary school instruction in English or 40 primaire ou secondaire, en français ou en 35 d'instruction

French in Canada, have the right to have all anglais au Canada ont le droit de faire ins-
their children receive primary and secondary truire tous leurs enfants, aux niveaux pri-
school instruction in the same language. maire et secondaire, dans la langue de cette

instruction.

Communica-
ions entre les
administrés et
es institutions
du Nouveau-
Bru nswic k

Maintien en
aigueur de

certaines
dispositions

Droits préservés
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Application (3) The right of citizens of Canada under
arraumrs subsections (1) and (2) to have their children

receive primary and secondary school
instruction in the language of the English or
French linguistic minority population of a
province

(a) applies wherever in the province the
number of children of citizens who have
such a right is sufficient to warrant the
provision to them out of public funds of 1
minority language instruction; and
(b) includes, where the number of those
children so warrants, the right to have
them receive that instruction in minority
language educational facilities provided 1
out of public funds.

Enforcement

Enforcement of
guaranteed
rights and
freedoms

Exclusion of
evidence
bringing
administration
of ustice into
direpute

(3) Le droit reconnu aux citoyens cana- Justification

diens par les paragraphes (1) et (2) de faire par le nomb

instruire leurs enfants, aux niveaux primaire
et secondaire, dans la langue de la minorité

5 francophone ou anglophone d'une province : 5
a) s'exerce partout dans la province où le
nombre des enfants des citoyens qui ont ce
droit est suffisant pour justifier à leur
endroit la prestation, sur les fonds publics,

0 de l'instruction dans la langue de la 10
minorité;
b) comprend, lorsque le nombre de ces
enfants le justifie, le droit de les faire
instruire dans des établissements d'ensei-

5 gnement de la minorité linguistique finan- 15
cés sur les fonds publics.

Recours

24. (1) Anyone whose rights or freedoms, 24. (1) Toute personne, victime de viola- Recours en <
d'atteinte aL

as guaranteed by this Charter, have been tion ou de négation des droits ou libertés qui droits et lbc
infringed or denied may apply to a court of lui sont garantis par la présente charte, peut
competent jurisdiction to obtain such remedy 20 s'adresser à un tribunal compétent pour obte- 20
as the court considers appropriate and just in nir la réparation que le tribunal estime con-
the circumstances. venable et juste eu égard aux circonstances.

(2) Where, in proceedings under subsec- (2) Lorsque, dans une instance visée au Irrecevabilit

tion (l), a court concludes that evidence was paragraphe (1), le tribunal a conclu que des eentsd
obtained in a manner that infringed or 25 éléments de preuve ont été obtenus dans des 25 risqueraient

denied any rights or freedoms guaranteed by conditions qui portent atteinte aux droits ou Fadministra
this Charter, the evidence shall be excluded libertés garantis par la présente charte, ces de la justice

if it is established that, having regard to all éléments de preuve sont écartés s'il est établi,
the circumstances, the admission of it in the eu égard aux circonstances, que leur utilisa-
proceedings would bring the administration 30 tion est susceptible de déconsidérer l'admi- 30
of justice into disrepute. nistration de la justice.

General

Aboriginal
rghts and
freedoms not
affected by
Charter

Other rights
and freedoms
not affected by
Charter

Dispositions générales

25. The guarantee in this Charter of cer- 25. Le fait que la présente charte garantit Maintien de
dro'its et libetain rights and freedoms shall not be con- certains droits et libertés ne porte pas des autocht&

strued so as to abrogate or derogate from any atteinte aux droits ou libertés - ancestraux,
aboriginal, treaty or other rights or freedoms 35 issus de traités ou autres - des peuples 35
that pertain to the aboriginal peoples of autochtones du Canada, notamment :
Canada including a) aux droits ou libertés reconnus par la

(a) any rights or freedoms that have been Proclamation royale du 7 octobre 1763;
recognized by the Royal Proclamation of b) aux droits ou libertés acquis par règle-
October 7, 1763; and 40 ment de revendications territoriales. 40
(b) any rights or freedoms that may be
acquired by the aboriginal peoples of
Canada by way of land claims settlement.

26. The guarantee in this Charter of cer- 26. Le fait que la présente charte garantit Maintien de
autres droitstain rights and freedoms shaîl not be con- 45 certains droits et libertés ne constitue pas îlbertés
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strued as denying the existence of any other
rights or freedoms that exist in Canada.

ticultural 27. This Charter shall be interpreted in aage manner consistent with the preservation and
enhancement of the multicultural heritage of
Canadians.

its
-anteed
LlIy ta both

its
ecti ng
un schools
-rved

lication to
tories and
torial
orit es

28. Notwithstanding anything in this
Charter, the rights and freedoms referred to
in it are guaranteed equally to male and
female persons.

29. Nothing in this Charter abrogates or
derogates from any rights or privileges guar-
anteed by or under the Constitution of
Canada in respect of denominational, sepa-
rate or dissentient schools.

une négation des autres droits ou libertés qui
existent au Canada.

27. Toute interprétation de la présente
charte doit concorder avec l'objectif de pro-

5 mouvoir le maintien et la valorisation du 5
patrimoine multiculturel des Canadiens.

28. Indépendamment des autres disposi-
tions de la présente charte, les droits et liber-
tés qui y sont mentionnés sont garantis égale-

10 ment aux personnes des deux sexes.

29. Les dispositions de la présente charte
ne portent pas atteinte aux droits ou privilè-
ges garantis en vertu de la Constitution du
Canada concernant les écoles séparées et

1 5 autres écoles confessionnelles.

Maintien du
patrimoine
culIturel

Égalité de
garantie des
droits pour les
deux sexes

Maintien des
droits relatifs à
certaines écoles

30. A reference in this Charter to a prov- 30. Dans la présente charte, les disposi- Application aux

ince or to the legislative assembly or legisla- tions qui visent les provinces, leur législature territoires

ture of a province shall be deemed to include ou leur assemblée législative visent égale-
a reference to the Yukon Territory and the ment le territoire du Yukon, les territoires du
Northwest Territories, or to the appropriate 20 Nord-Ouest ou leurs autorités législatives 20
legislative authority thereof, as the case may compétentes.
be.

islative 31. Nothing in this Charter extends the
ers not
nded legislative powers of any body or authority.

Application of Charter

,lication of 32. (1) This Charter applies
rter

(a) to the Parliament and government of
Canada in respect of all matters within the
authority of Parliament including all mat-
ters relating to the Yukon Territory and
Northwest Territories; and
(b) to the legislature and government of
each province in respect of all matters
within the authority of the legislature of
each province.

eption (2) Notwithstanding subsection (1), sec- 35
tion 15 shall not have effect until three years
after this section comes into force.

31. La présente charte n'élargit pas les
compétences législatives de quelque orga-
nisme ou autorité que ce soit.

Application de la charte

Non-élargisse-
ment des
compétences
législatives

25 32. (1) La présente charte s'applique: 25 Application de
la charte

a) au Parlement et au gouvernement du
Canada, pour tous les domaines relevant
du Parlement, y compris ceux qui concer-
nent le territoire du Yukon et les territoi-

30 res du Nord-Ouest; 30
b) à la législature et au gouvernement de
chaque province, pour tous les domaines
relevant de cette législature.

(2) Par dérogation au paragraphe (1), l'ar- Restriction

ticle 15 n'a d'effet que trois ans après l'en- 35
trée en vigueur du présent article.

eption 33. (1) Parliament or the legislature of a 33. (1) Le Parlement ou la législature Dérogation par
rato prvicxduereteososl s déclaration

araess province may expressly declare in an Act of d'une province peut adopter une loi où il est expresse
Parliament or of the legislature, as the case 40 expressément déclaré que celle-ci ou une de
may be, that the Act or a provision thereof ses dispositions a effet indépendamment 40
shall operate notwithstanding a provision d'une disposition donnée de l'article 2 ou des
included in section 2 or sections 7 to 15 of articles 7 à 15 de la présente charte.
this Charter.
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Operation of (2) An Act or a provision of an Act in
exception respect of which a declaration made under

this section is in effect shall have such opera-
tion as it would have but for the provision of
this Charter referred to in the declaration.

Five year (3) A declaration made under subsection
limtaion () shall cease to have effect five years after

it comes into force or on such earlier date as
may be specified in the declaration.

(2) La loi ou la disposition qui fait l'objet
d'une déclaration conforme au présent article
et en vigueur a l'effet qu'elle aurait sauf la
disposition en cause de la charte.

Fffet de la
dérogation

(3) La déclaration visée au paragraphe (1) 5 Durée de

cesse d'avoir effet à la date qui y est précisée validité

ou, au plus tard, cinq ans après son entrée en
vigueur.

Re-enactment (4) Parliament or a legislature of a prov- 10 (4) Le Parlement ou une législature peut Nouvelle
ince may re-enact a declaration made under adopter de nouveau une déclaration visée au 10 adoption

subsection (1). paragraphe (l).

Five year (5) Subsection (3) applies in respect of a
limitation re-enactment made under subsection (4).

Citation

(5) Le paragraphe (3) s'applique à toute
déclaration adoptée sous le régime du para-
graphe (4).

Duréce de
val idiîte

Titre

34. This Part may be cited as the Canadi- 15 34. Titre de la présente partie : Charte 15 Titre

an Charter of Rights and Freedoms. canadienne des droits et libertés.

PART Il PARTIE Il

RIGHTS OF THE ABORIGINAL PEOPLES OF

CANADA

DROITS DES PEUPLES AUTOCHTONES DU

CANADA

( onI irmatioi
35. (1) The existing aboriginal and treaty 35. (l) Les droits existants - ancestraux des droits

rights of the aboriginal peoples of Canada ou issus de traités - des peuples autochtones existants des

are hereby recognized and affirmed. du Canada sont reconnus et confirmés. peuples
a utuc hitones

(2) In this Act, "aboriginal peoples of 20 (2) Dans la présente loi, «peuples autoch- 20 Définition de

Canada" includes the Indian, Inuit and tones du Canada» s'entend notamment des «peuples

Métis peoples of Canada. Indiens, des Inuit et des Métis du Canada. Canada.

PART IH1 PARTIE III

EQUALIZATION AND REGIONAL DISPARITIES PÉRÉQUATION ET INÉGALITÉS RÉGIONALES

Commitment to 36. (1) Without altering the legislative 36. (1) Sous réserve des compétences Fngagement
promnote equai relatifs a
opportuntes authority of Parliament or of the provincial législatives du Parlement et des législatures l'égalit des

legislatures, or the rights of any of them with 25 et de leur droit de les exercer, le Parlement 25 chances

respect to the exercise of their legislative et les législatures, ainsi que les gouverne-
authority, Parliament and the legislatures, ments fédéral et provinciaux, s'engagent à :
together with the government of Canada and a) promouvoir l'égalité des chances de
the provincial governments, are committed to tous les Canadiens dans la recherche de

(a) promoting equal opportunities for the 30 leur bien-être; 30
well-being of Canadians; b) favoriser le développement économique
(b) furthering economic development to pour réduire l'inégalité des chances;
reduce disparity in opportunities; and c) fournir à tous les Canadiens, à un
(c) providing essential public services of niveau de qualité acceptable, les services
reasonable quality to ail Canadians. 35 publics essentiels. 35

Citation

Recognition of
ex isi ing

ahorîgînal and
treaty rights

Definition of
-aborîginal

peoples of
Canada"
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nmitment (2) Parliament and the government of
ti services Canada are committed to the principle of

making equalization payments to ensure that
provincial governments have sufficient reve-
nues to provide reasonably comparable levels
of public services at reasonably comparable
levels of taxation.

PART IV

CONSTITUTIONAL CONFERENCE

sional 37. (1) A constitutional conference com-
posed of the Prime Minister of Canada and
the first ministers of the provinces shall be
convened by the Prime Minister of Canada
within one year after this Part comes into
force.

(2) Le Parlement et le gouvernement du Engagement
elatif auxCanada prennent l'engagement de principe serices publics

de faire des paiements de péréquation pro-
pres à donner aux gouvernements provin-

5 ciaux des revenus suffisants pour les mettre 5
en mesure d'assurer les services publics à un
niveau de qualité et de fiscalité sensiblement
comparables.

PARTIE IV

CONFÉRENCE CONSTITUTIONNELLE

37. (1) Dans l'année suivant l'entrée en Conférence
vigueur de la présente partie, le premier 10"nte"°"

10 ministre du Canada convoque une conférence
constitutionnelle réunissant les premiers
ministres provinciaux et lui-même.

icipation of (2) The conference convened under sub- (2) Sont placées à l'ordre du jour de la Participation
enal section (1) shall have included in its agenda 15 conférence visée au paragraphe (1) les ques- 15 despples

an item respecting constitutional matters tions constitutionnelles qui intéressent direc-
that directly affect the aboriginal peoples of tement les peuples autochtones du Canada,
Canada, including the identification and notamment la détermination et la définition
definition of the rights of those peoples to be des droits de ces peuples à inscrire dans la
included in the Constitution of Canada, and 20 Constitution du Canada. Le premier ministre 20
the Prime Minister of Canada shall invite du Canada invite leurs représentants à parti-
representatives of those peoples to participate ciper aux travaux relatifs à ces questions.
in the discussions on that item.

icipation of (3) The Prime Minister of Canada shall (3) Le premier ministre du Canada invite Participation
tories invite elected representatives of the govern- 25 des représentants élus des gouvernements du des territoires

ments of the Yukon Territory and the North- territoire du Yukon et des territoires du 25
west Territories to participate in the discus- Nord-Ouest à participer aux travaux relatifs
sions on any item on the agenda of the à toute question placée à l'ordre du jour de la
conference convened under subsection (1) conférence visée au paragraphe (1) et qui,
that, in the opinion of the Prime Minister, 3 0selon lui, intéresse directement le territoire
directly affects the Yukon Territory and the du Yukon et les territoires du Nord-Ouest. 30
Northwest Territories.

PART V PARTIE V

PROCEDURE FOR AMENDING
CONSTITUTION OF CANADA

PROCÉDURE DE MODIFICATION DE LA
CONSTITUTION DU CANADA

38. (1) An amendment to the Constitution 38. (1) La Constitution du Canada peut
of Canada may be made by proclamation être modifiée par proclamation du gouver-
issued by the Governor General under the 35 neur général sous le grand sceau du Canada,
Great Seal of Canada where so authorized autorisée à la fois :
by a) ar des rés l ti d SédA

(a) resolutions of the Senate and House of
Commons; and
(b) resolutions of the legislative assem- 40
blies of at least two-thirds of the provinces

p . n - u 'nat eL a

Chambre des communes;
b) par des résolutions des assemblées
législatives d'au moins deux tiers des pro-
vinces dont la population confondue repré-

eral
edure for
nding
titution of

ada

Procédure

normale de
modification

December 3, 1981 SENATE DEBATES

35



SENATE DEBATES December 3, 1981

that have, in the aggregate, according to sente, selon le recensement général le plus

the then latest general census, at least fifty récent à l'époque, au moins cinquante pour

per cent of the population of all the cent de la population de toutes les

provinces. provinces.

Majority of (2) An amendment made under subsection 5 (2) Une modification faite conformément 5 Majorité s
members (1) that derogates from the legislative au paragraphe (1) mais dérogatoire à la

powers, the proprietary rights or any other compétence législative, aux droits de pro-
rights or privileges of the legislature or gov- priété ou à tous autres droits ou privilèges
ernment of a province shall require a resolu- d'une législature ou d'un gouvernement pro-
tion supported by a majority of the members IOvincial exige une résolution adoptée à la 10
of each of the Senate, the House of Com- majorité des sénateurs, des députés fédéraux
mons and the legislative assemblies required et des députés de chacune des assemblées
under subsection (1). législatives du nombre requis de provinces.

pxpression of (3) An amendment referred to in subsec- (3) La modification visée au paragraphe Désaccord

dissent tion (2) shaîl not have effect in a province 15S (2) est sans effet dans une province dont I 5

the legislative assembly of which has l'assemblée législative a, avant la prise de la

expressed its dissent thereto by resolution proclamation, exprimé son désaccord par une

supported by a majority of its members prior résolution adoptée à la majorité des députés,

to the issue of the proclamation to which the sauf si cette assemblée, par résolution égale-

amendment relates unless that legislative 20 ment adoptée à la majorité, revient sur son 20

assembly, subsequently, by resolution sup- désaccord et autorise la modification.
ported by a majority of its members, revokes
its dissent and authorizes the amendment.

Revocation of (4) A resolution of dissent made for the (4) La résolution de désaccord visée au Levée du

dissent purposes of subsection (3) may be revoked at 25 paragraphe (3) peut être révoquée à tout

any time before or after the issue of the moment, indépendamment de la date de la

proclamation to which it relates. proclamation à laquelle elle se rapporte. 25

Restriction on 39. (1) A proclamation shall not be issued 39. (1) La proclamation visée au paragra- Restriction

proclamation under subsection 38(1) before the expiration phe 38(1) ne peut être prise dans l'année

of one year from the adoption of the resolu- 30suivant l'adoption de la résolution à l'origine
tion initiating the amendment procedure de la procédure de modification que si l'as-

thereunder, unless the legislative assembly of semblée législative de chaque province a 30

each province has previously adopted a reso- préalablement adopté une résolution d'agré-
lution of assent or dissent. ment ou de désaccord.

Idem (2) A proclamation shall not be issued 35 (2) La proclamation visée au paragraphe ldem

under subsection 38(1) after the expiration 38(1) ne peut être prise que dans les trois ans

of three years from the adoption of the reso- suivant l'adoption de la résolution à l'origine 35

lution initiating the amendment procedure de la procédure de modification.
thereunder.

Compensation 40. Where an amendment is made under 40 40. Le Canada fournit une juste compen- Compensat

subsection 38(1) that transfers provincial sation aux provinces auxquelles ne s'applique
legislative powers relating to education or pas une modification faite conformément au

other cultural matters from provincial legis- paragraphe 38(1) et relative, en matière 40

latures to Parliament, Canada shall provide d'éducation ou dans d'autres domaines cultu-

reasonable compensation to any province to 45 rels, à un transfert de compétences législati-

which the amendment does not apply. ves provinciales au Parlement.

Amendment by 41. An amendment to the Constitution of 41. Toute modification de la Constitution Consntem,

unanimous Canada in relation to the following matters du Canada portant sur les questions suivan- unanime
consent

-u in
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may be made by proclamation issued by the
Governor General under the Great Seal of
Canada only where authorized by resolutions
of the Senate and House of Commons and of
the legislative assembly of each province: 5

(a) the office of the Queen, the Governor
General and the Lieutenant Governor of a
province;
(b) the right of a province to a number of
members in the House of Commons not 10
less than the number of Senators by which
the province is entitled to be represented at
the time this Part comes into force;
(c) subject to section 43, the use of the
English or the French language; 15
(d) the composition of the Supreme Court
of Canada; and
(e) an amendment to this Part.

tes se fait par proclamation du gouverneur
général sous le grand sceau du Canada, auto-
risée par des résolutions du Sénat, de la
Chambre des communes et de l'assemblée
égisiative de chaque province : 5

a) la charge de Reine, celle de gouverneur
général et celle de lieutenant-gouverneur;
b) le droit d'une province d'avoir à la
Chambre des communes un nombre de
députés au moins égal à celui des sénateurs 10
par lesquels elle est habilitée à être repré-
sentée lors de l'entrée en vigueur de la
présente partie;
c) sous réserve de l'article 43, l'usage du
français ou de l'anglais; 15
d) la composition de la Cour suprême du
Canada;
e) la modification de la présente partie.

Amendment by 42. (1) An amendment to the Constitution 42. (1) Toute modification de la Constitu- Procédure
general o . potnqusis normale de
procedure of Canada in relation to the following mat- 20 tion du Canada portant sur les questions 20 modirication

ters may be made only in accordance with suivantes se fait conformément au paragra-
subsection 38(1): phe 38(1) :

(a) the principle of proportionate
representation of the provinces in the
House of Commons prescribed by the 25
Constitution of Canada;
(b) the powers of the Senate and the
method of selecting Senators;
(c) the number of members by which a
province is entitled to be represented in the 30
Senate and the residence qualifications of
Senators;
(d) subject to paragraph 41(d), the
Supreme Court of Canada;
(e) the extension of existing provinces into 35
the territories; and
(f) notwithstanding any other law or prac-
tice, the establishment of new provinces.

a) le principe de la représentation propor-
tionnelle des provinces à la Chambre des
communes prévu par la Constitution du 25
Canada;
b) les pouvoirs du Sénat et le mode de
sélection des sénateurs;
c) le nombre des sénateurs par lesquels
une province est habilitée à être représen- 30
tée et les conditions de résidence qu'ils
doivent remplir;
d) sous réserve de l'alinéa 41d), la Cour
suprême du Canada;
e) le rattachement aux provinces existan- 35
tes de tout ou partie des territoires;
J) par dérogation à toute autre loi ou
usage, la création de provinces.

(2) Subsections 38(2) to (4) do not apply (2) Les paragraphes 38(2) à (4) ne s'appli- Exception

in respect of amendments in relation to mat- 40quent pas aux questions mentionnées au 40
ters referred to in subsection (1). paragraphe (1).

43. An amendment to the Constitution of 43. Les dispositions de la Constitution du Modification à

Canada in relation to any provision that Canada applicables à certaines provinces e'rtarnes
applies to one or more, but not all, provinces, seulement ne peuvent être modifiées que par provinces

including 45 proclamation du gouverneur général sous le 45
(a) any alteration to boundaries between grand sceau du Canada, autorisée par des
provinces, and résolutions du Sénat, de la Chambre des

80084-197

Exception

Amendment of
provisions
relating to some
but not al]
provinces
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(b) any amendment to any provision that
relates to the use of the English or the
French language within a province,

may be made by proclamation issued by the
Governor General under the Great Seal of
Canada only where so authorized by resolu-
tions of the Senate and House of Commons
and of the legislative assembly of each prov-
ince to which the amendment applies.

Amendments 44. Subject to sections 41 and 42, Parlia-
by Parliament ment may exclusively make laws amending

the Constitution of Canada in relation to the
executive government of Canada or the
Senate and House of Commons.

Amendments 45. Subject to section 41, the legislature
si cale of each province may exclusively make laws

amending the constitution of the province.

communes et de l'assemblée législative de
chaque province concernée. Le présent arti-
cle s'applique notamment :

a) aux changements du tracé des frontiè-
res interprovinciales;
b) aux modifications des dispositions rela-
tives à l'usage du français ou de l'anglais
dans une province.

10 44. Sous réserve des articles 41 et 42, le 10 Modification

Parlement a compétence exclusive pour par le

modifier les dispositions de la Constitution
du Canada relatives au pouvoir exécutif fédé-
ral, au Sénat ou à la Chambre des
communes. 15

45. Sous réserve de l'article 41, une légis-
lature a compétence exclusive pour modifier
la constitution de sa province.

Modification
par les
légis la tuares

Initiation of 46. (1) The procedures for amendment 46. (1) L'initiative des procédures de Initiativc des
amendment )poéue
procedures under sections 38, 41, 42 and 43 may be modification visées aux articles 38, 41, 42 et 20 procedures

initiated either by the Senate or the House of 20 43 appartient au Sénat, à la Chambre des
Commons or by the legislative assembly of a communes ou à une assemblée législative.
province.

Revocation of (2) A resolution of assent made for the (2) Une résolution d'agrément adoptée Possibilité de
authorization purposes of this Part may be revoked at any dans le cadre de la présente partie peut être rcyocaton

time before the issue of a proclamation 25 révoquée à tout moment avant la date de la 25
authorized by it. proclamation qu'elle autorise.

Amendments 47. (1) An amendment to the Constitution
without Senate
resolution of Canada made by proclamation under sec-

tion 38, 41, 42 or 43 may be made without a
resolution of the Senate authorizing the issue
of the proclamation if, within one hundred
and eighty days after the adoption by the
House of Commons of a resolution authoriz-
ing its issue, the Senate has not adopted such
a resolution and if, at any time after the
expiration of that period, the House of Com-
mons again adopts the resolution.

47. (l) Dans les cas visés à l'article 38, 41, Modification

42 ou 43, il peut être passé outre au défaut an rSéton

d'autorisation du Sénat si celui-ci n'a pas
30adopté de résolution dans un délai de cent 30

quatre-vingts jours suivant l'adoption de celle
de la Chambre des communes et si cette
dernière, après l'expiration du délai, adopte
une nouvelle résolution dans le même sens.

Computation of (2) Any period when Parliament is proro- (2) Dans la computation du délai visé au 35Computation
peri°d gued or dissolved shall not be counted in paragraphe (1), ne sont pas comptées les dudéi

computing the one hundred and eighty day 40 périodes pendant lesquelles le Parlement est
period referred to in subsection (1). prorogé ou dissous.

Advice to issue 48. The Queen's Privy Council for 48. Le Conseil privé de la Reine pour le Demande de
proclamation Canada shall advise the Governor General to Canada demande au gouverneur général de 40 proclamation

issue a proclamation under this Part forth- prendre, conformément à la présente partie,
with on the adoption of the resolutions45une proclamation dès l'adoption des résolu-
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required for an amendment made by procla-
mation under this Part.

Constitutional 49. A constitutional conference composed
conference of the Prime Minister of Canada and the

first ministers of the provinces shall be con-
vened by the Prime Minister of Canada
within fifteen years after this Part comes into
force to review the provisions of this Part.

PART VI

AMENDMENT TO THE CONSTITUTION ACT,
1867

Amendment to 50. The Constitution Act, 1867 (formerly
const 1tion named the British North America Act, 1867) 10

is amended by adding thereto, immediately
after section 92 thereof, the following head-
ing and section:

"Non- Renewable Natural Resources,
Forestry Resources and Electrical Energy

Laws respecting 92A. (1) In each province, the legisla-
non-renewable
natural ture may exclusively make laws in relation 15
resources, to
forestry
resources and (a) exploration for non-renewable natu-
clectrical ral resources in the province;
energy

(b) development, conservation and
management of non-renewable natural20
resources and forestry resources in the
province, including laws in relation to
the rate of primary production there-
from; and
(c) development, conservation and man- 25
agement of sites and facilities in the
province for the generation and produc-
tion of electrical energy.

Export from (2) In each province, the legislature may
ronces o make laws in relation to the export from 30

the province to another part of Canada of
the primary production from non-renew-
able natural resources and forestry
resources in the province and the produc-
tion from facilities in the province for the 35
generation of electrical energy, but such
laws may not authorize or provide for
discrimination in prices or in supplies
exported to another part of Canada.

tions prévues par cette partie pour une modi-
fication par proclamation.

49. Dans les quinze ans suivant l'entrée en
vigueur de la présente -partie, le premier

5 ministre du Canada convoque une conférence
constitutionnelle réunissant les premiers
ministres provinciaux et lui-même, en vue du
réexamen des dispositions de cette partie.

PARTIE VI

MODIFICATION DE LA LOI
CONSTITUTIONNELLE DE 1867

Conférence
constitution
nelle

5

50. La Loi constitutionnelle de 1867 Modification de

(antérieurement désignée sous le titre : Acte 10 a Loi
de l'Amérique du Nord britannique, 1867) nelle de 1867

est modifiée par insertion, après l'article 92,
de la rubrique et de l'article suivants :

«Ressources naturelles non renouvelables,
ressources forestières et énergie électrique

92A. (1) La législature de chaque pro- Compétence

vince a compétence exclusive pour légifé- 15 provinciale

rer dans les domaines suivants :
a) prospection des ressources naturelles
non renouvelables de la province;

b) exploitation, conservation et gestion
des ressources naturelles non renouvela- 20
bles et des ressources forestières de la
province, y compris leur rythme de pro-
duction primaire;

c) aménagement, conservation et ges-
tion des emplacements et des installa- 25
tions de la province destinés à la produc-
tion d'énergie électrique.

(2) La législature de chaque province a Exportation
hors des

compétence pour légiférer en ce qui con- provinces
cerne l'exportation, hors de la province, à 30
destination d'une autre partie du Canada,
de la production primaire tirée des ressour-
ces naturelles non renouvelables et des res-
sources forestières de la province, ainsi que
de la production d'énergie électrique de la 35
province, sous réserve de ne pas adopter de
lois autorisant ou prévoyant des disparités
de prix ou des disparités dans les exporta-
tions destinées à une autre partie du
Canada. 40

3133December 3, 1981 SENATE DEBATES



3134 SENATE DEBATES December 3, 1981

Authority of (3) Nothing in subsection (2) derogates
Parliament from the authority of Parliament to enact

laws in relation to the matters referred to
in that subsection and, where such a law of
Parliament and a law of a province con- 5
flict, the law of Parliament prevails to the
extent of the conflict.

Taxation of (4) In each province, the legislature may
resources make laws in relation to the raising of

money by any mode or system of taxation 10
in respect of

(a) non-renewable natural resources
and forestry resources in the province
and the primary production therefrom,
and 15

(b) sites and facilities in the province
for the generation of electrical energy
and the production therefrom,

whether or not such production is exported
in whole or in part from the province, but 20
such laws may not authorize or provide for
taxation that differentiates between pro-
duction exported to another part of
Canada and production not exported from
the province. 25

"Primar. (5) The expression "primary produc-
production tion" has the meaning assigned by the

Sixth Schedule.

Existing powers (6) Nothing in subsections (1) to (5)
or rights derogates from any powers or rights that a

legislature or government of a province
had immediately before the coming into
force of this section."

Idem 51. The said Act is further amended by
adding thereto the following Schedule:

"THE SIXTH SCHEDULE

Primary Production from Non- Renewable
Natural Resources and Forestry Resources

1. For the purposes of section 92A of this
Act,

(3) Le paragraphe (2) ne porte pas Pouvoir du
atteinte au pouvoir du Parlement de légifé- Parlement

rer dans les domaines visés à ce paragra-
phe, les dispositions d'une loi du Parlement
adoptée dans ces domaines l'emportant sur 5
les dispositions incompatibles d'une loi
provinciale.

(4) La législature de chaque province a Taxation des

compétence pour prélever des sommes
d'argent par tout mode ou système de 10
taxation :

a) des ressources naturelles non renou-
velables et des ressources forestières de
la province, ainsi que de la production
primaire qui en est tirée; 15
b) des emplacements et des installations
de la province destinés à la production
d'énergie électrique, ainsi que de cette
production même.

Cette compétence peut s'exercer indépen- 20
damment du fait que la production en
cause soit ou non, en totalité ou en partie,
exportée hors de la province, mais les lois
adoptées dans ces domaines ne peuvent
autoriser ou prévoir une taxation qui éta- 25
blisse une distinction entre la production
exportée à destination d'une autre partie
du Canada et la production non exportée
hors de la province.

(5) L'expression «production primaire» a 30-Production

le sens qui lui est donné dans la sixième primaire»

annexe.

(6) Les paragraphes (1) à (5) ne portent Pouvoirs ou

pas atteinte aux pouvoirs ou droits détenus droits existants

par la législature ou le gouvernement 35
d'une province lors de l'entrée en vigueur
du présent article.»

51. Ladite loi est en outre modifiée par Idem

35 adjonction de l'annexe suivante :

«SIXIEME ANNEXE

Production primaire tirée des ressources
naturelles non renouvelables et des

ressources forestières

1. Pour l'application de l'article 92A :
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(a) production from a non-renewable
natural resource is primary production
therefrom if

(i) it is in the form in which it exists
upon its recovery or severance from its 5
natural state, or
(ii) it is a product resulting from proc-
essing or refining the resource, and is
not a manufactured product or a prod-
uct resulting from refining crude oil, 10
refining upgraded heavy crude oil, refin-
ing gases or liquids derived from coal or
refining a synthetic equivalent of crude
oil; and

(b) production from a forestry resource is 15
primary production therefrom if it consists
of sawlogs, poles, lumber, wood chips, saw-
dust or any other primary wood product,
or wood pulp, and is not a product manu-
factured from wood." 20

PART VII

GENERAL

Primacy of 52. (1) The Constitution of Canada is the
Constitution of
Canada supreme law of Canada, and any law that is

inconsistent with the provisions of the Con-
stitution is, to the extent of the inconsistency,
of no force or effect. 25

constitution of
Canada

a) on entend par production primaire tirée
d'une ressource naturelle non renouvela-
ble :

(i) soit le produit qui se présente sous la
même forme que lors de son extraction 5
du milieu naturel,
(ii) soit le produit non manufacturé de
la transformation, du raffinage ou de
l'affinage d'une ressource, à l'exception
du produit du raffinage du pétrole brut, 10
du raffinage du pétrole brut lourd amé-
lioré, du raffinage des gaz ou des liqui-
des dérivés du charbon ou du raffinage
d'un équivalent synthétique du pétrole
brut; 15

b) on entend par production primaire tirée
d'une ressource forestière la production
constituée de billots, de poteaux, de bois
d'œuvre, de copeaux, de sciure ou d'autre
produit primaire du bois, ou de pâte de 20
bois, à l'exception d'un produit manufac-
turé en bois.»

PARTIE VII

DISPOSITIONS GÉNÉRALES

52. (1) La Constitution du Canada est la
loi suprême du Canada; elle rend inopérantes
les dispositions incompatibles de toute autre 25
règle de droit.

(2) The Constitution of Canada includes (2) La Constitution du Canada comprend :
(a) the Canada Act, including this Act; a) la Loi sur le Canada, y compris la

(b) the Acts and orders referred to in présente loi;
Schedule 1; and b) les textes législatifs et les décrets figu- 30

(c) any amendment to any Act or order 30 rant à l'annexe 1;
referred to in paragraph (a) or (b). c) les modifications des textes législatifs et

des décrets mentionnés aux alinéas a) ou
b).

primauté de la
-onstitution du
-anada

Constitution du
Canada

Amendments to (3) Amendments to the Constitution of
Constitution of
canada Canada shall be made only in accordance

with the authority contained in the Constitu-
tion of Canada.

(3) La Constitution du Canada ne peut 35 Modification

être modifiée que conformément aux pou-
voirs conférés par elle.

Repeals and 53. (1) The enactments referred to in 53. (1) Les textes législatifs et les décrets Abrogation et
new narnes Column I of Schedule I are hereby repealed énumérés à la colonne t de l'annexe I sont nouveaux ttres

or amended to the extent indicated in abrogés ou modifiés dans la mesure indiquée 40
Column Il thereof and, unless repealed, shall à la colonne Il. Sauf abrogation, ils restent
continue as law in Canada under the names 40en vigueur en tant que lois du Canada sous
set out in Column ttt thereof. les titres mentionnés à la colonne III.
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Consequential (2) Every enactment, except the Canada
amendnents Act, that refers to an enactment referred to

in Schedule I by the name in Column I
thereof is hereby amended by substituting
for that name the corresponding name in
Column III thereof, and any British North
America Act not referred to in Schedule I
may be cited as the Constitution Act fol-
lowed by the year and number, if any, of its
enactment.

(2) Tout texte législatif ou réglementaire,
sauf la Loi sur le Canada, qui fait mention
d'un texte législatif ou décret figurant à l'an-
nexe I par le titre indiqué à la colonne I est

5 modifié par substitution à ce titre du titre
correspondant mentionné à la colonne III;
tout Acte de l'Amérique du Nord britanni-
que non mentionné à l'annexe I peut être cité
sous le titre de Loi constitutionnelle suivi de

December 3, 198

Modifications
cor5rélative

5

10 l'indication de l'année de son adoption et 10
éventuellement de son numéro.

Repeal and 54. Part IV is repealed on the day that is 54. La partie IV est abrogée un an après Abrogation et
con seqnen Lialmdfcto,
amendments one year after this Part comes into force and l'entrée en vigueur de la présente partie et le modifications

this section may be repealed and this Act gouverneur général peut, par proclamation découlent

renumbered, consequential upon the repeal sous le grand sceau du Canada, abroger le 15
of Part IV and this section, by proclamation 15 présent article et apporter en conséquence de
issued by the Governor General under the cette double abrogation les aménagements
Great Seal of Canada. qui s'imposent à la présente loi.

French version 55. A French version of the portions of the 55. Le ministre de la Justice du Canada version
of Constitution açied
of Canada Constitution of Canada referred to in est chargé de rédiger, dans les meilleurs 2 0fce"¡nse es

Schedule I shall be prepared by the Minister 20 délais, la version française des parties de la constitutionnels

of Justice of Canada as expeditiously as pos- Constitution du Canada qui figurent à l'an-
sible and, when any portion thereof sufficient nexe 1; toute partie suffisamment importante
to warrant action being taken has been so est, dès qu'elle est prête, déposée pour adop-
prepared, it shall be put forward for enact- tion par proclamation du gouverneur général 25
ment by proclamation issued by the Gover- 25 sous le grand sceau du Canada, conformé-
nor General under the Great Seal of Canada ment à la procédure applicable à l'époque à
pursuant to the procedure then applicable to la modification des dispositions constitution-
an amendment of the same provisions of the nelles qu'elle contient.
Constitution of Canada.

English and
French versions
of certain
constitutional
Lests

56. Where any portion of the Constitution 30 56. Les versions française et anglaise des 30 versions
of Canada has been or is enacted in English parties de la Constitution du Canada adop- françise et

and French or where a French version of any tées dans ces deux langues ont également certains textes

portion of the Constitution is enacted pursu- force de loi. En outre, ont également force de constitutionnels

ant to section 55, the English and French loi, dès l'adoption, dans le cadre de l'article
versions of that portion of the Constitution 3555, d'une partie de la version française de la 35
are equally authoritative. Constitution, cette partie et la version

anglaise correspondante.

English and 57. The English and French versions of
French versions
oFr thisAct this Act are equally authoritative.

Commence- 58. Subject to section 59, this Act shall
come into force on a day to be fixed by40
proclamation issued by the Queen or the
Governor General under the Great Seal of
Canada.

Commence-
ment et
paragriph
23(1)(a) in
respect of
Quebec

57. Les versions française et anglaise de la
présente loi ont également force de loi.

versions
française et
anglaise de la
présente loi

58. Sous réserve de l'article 59, la présente40Entréeen
loi entre en vigueur à la date fixée par pro- vigueur

clamation de la Reine ou du gouverneur
général sous le grand sceau du Canada.

59. (1) Paragraph 23(1)(a) shall come 59. (1) L'alinéa 23(l)a) entre en vigueur Entréeen
igeur de

into force in respect of Quebec on a day to be 45 pour le Québec à la date fixée par proclama- 45 l'aln2éa )a
pour le Québec
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fixed by proclamation issued by the Queen or
the Governor General under the Great Seal
of Canada.

Authorization (2) A proclamation under subsection (1)
of Quebec shall be issued only where authorized by the

legislative assembly or government of
Quebec.

Repeal of this (3) This section may be repealed on the
sectio" day paragraph 23(l)(a) comes into force in

respect of Quebec and this Act amended and
renumbered, consequential upon the repeal
of this section, by proclamation issued by the
Queen or the Governor General under the
Great Seal of Canada.

tion de la Reine ou du gouverneur général
sous le grand sceau du Canada.

(2) La proclamation visée au paragraphe Autorisation du

5 (1) ne peut être prise qu'après autorisation Q"

de l'assemblée législative ou du gouverne- 5
ment du Québec.

(3) Le présent article peut être abrogé à la Abrogation du

date d'entrée en vigueur de l'alinéa 23(l)a) présent article

10pour le Québec, et la présente loi faire l'ob-
jet, dès cette abrogation, des modifications et 10
changements de numérotation qui en décou-
lent, par proclamation de la Reine ou du
gouverneur général sous le grand sceau du
Canada.

Short title and 60. This Act may be cited as the Consti- 15 60. Titre abrégé de la présente annexe : 15 Titres
citations tution Act, 1981, and the Constitution Acts Loi constitutionnelle de 1981; titre commun

1867 to 1975 (No. 2) and this Act may be des lois constitutionnelles de 1867 à 1975
cited together as the Constitution Acts, 1867 (nu 2) et de la présente loi : Lois constitu-
to 1981. tionnelles de 1867 à 1981.
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SCHEDULE I

to the

CONSTITUTION ACT, 1981

MODERNIZATION 0F THE CONSTITUTION

Column I Column Il Column 111
Item Act Affected Amendment New Name

I . British North America Act, 1867,
30-31I Vict., c. 3 (U.K.)

2. An Act to amend and continue the
Act 32-33 Victoria chapter 3; and to
establish and provide for the Gov-
ernment of the Province of Manito-
ba, 1870, 33 Vict., c. 3 (Can.)

3. Order of Her Majesty in Council
admittîng Rupert's Land and the
North-Western Territory into the
union, dated the 23rd day of June,
1870

4. Order of Her Majesty in Council
admitting British Columbia into the
Union, dated the l6th day of May,
1871

5. British North America Act, 1871,
34-35 Vict., c. 28 (U.K.)

6. Order of Her Majesty in Council
admitting Prince Edward Island into
the Union, dated the 26th day of
June, 1873

7. Parliament of Canada Act, 1875,
38-39 Vict., c. 38 (U.K.)

8. Order of Her Majesty in Council
admitting ail British possessions and
Territories in North America and
islands adjacent thereto into the
Union, dated the 3Ist day of JuIy,
1880

(1) Section 1 is repealed and
the following substituted therefor:

-1. This Act may be cited as
the Constitution Act, 1 867."
(2) Section 20 is repealed.
(3) Class 1 of section 91 is

repealed.
(4) Class 1 of section 92 is

repealed.

(1) The long titie is repealed
and the following substituted
therefor:

"Manitoba Act, 1870."
(2) Section 20 is repealed.

Constitution Act, 1867

Manitoba Act, 1870

Rupert's Land and North-West-
ern Territory Order

British Columbia Terms of Union

Section I is repealed and the
following substituted therefor:

"I. This Act may be cited as
the Constitution Act, J1871."

Constitution Act, 1871

Prince Edward Island Terms of
Union

Parliament of Canada Act, 1875

Adjacent Territories Order
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ANNEXE I

LOI CONSTITUTIONNELLE DE 1981

ACTUALISATION DE LA CONSTITUTION

Colonne I Colonne II Colonne III
Loi visée Modification Nouveau titre

1. Acte de l'Amérique du Nord britan-
nique, 1867, 30-31 Vict., c. 3
(R.-U.)

2. Acte pour amender et continuer
l'acte trente-deux et trente-trois Vic-
toria, chapitre trois, et pour établir
et constituer le gouvernement de la
province de Manitoba, 1870, 33
Vict., c. 3 (Canada)

3. Arrêté en conseil de Sa Majesté
admettant la Terre de Rupert et le
Territoire du Nord-Ouest, en date
du 23 juin 1870

4. Arrêté en conseil de Sa Majesté
admettant la Colombie-Britannique,
en date du 16 mai 1871

5. Acte de l'Amérique du Nord britan-
nique, 1871, 34-35 Vict., c. 28
(R.-U.)

6. Arrêté en conseil de Sa Majesté
admettant l'Île-du-Prince-Édouard,
en date du 26 juin 1873

7. Acte du Parlement du Canada,
1875, 38-39 Vict., c. 38 (R.-U.)

8. Arrêté en conseil de Sa Majesté
admettant dans l'Union tous les ter-
ritoires et possessions britanniques
dans l'Amérique du Nord, et les îles
adjacentes à ces territoires et posses-
sions, en date du 31 juillet 1880

80084-198

(1) L'article 1 est abrogé et
remplacé par ce qui suit :

«I. Titre abrégé : Loi consti-
tutionnelle de 1867.»
(2) L'article 20 est abrogé.
(3) La catégorie 1 de l'article

91 est abrogée.
(4) La catégorie 1 de l'article

92 est abrogée.

(1) Le titre complet est abrogé
et remplacé par ce qui suit :

«Loi de 1870 sur le Mani-
toba.»
(2) L'article 20 est abrogé.

Loi constitutionnelle de 1867

Loi de 1870 sur le Manitoba

Décret en conseil sur la terre de
Rupert et le territoire du Nord-
Ouest

L'article 1 est abrogé et rem-
placé par ce qui suit :

«I. Titre abrégé : Loi consti-
tutionnelle de 1871.»

Conditions de l'adhésion de la
Colombie-Britannique

Loi constitutionnelle de 1871

Conditions de l'adhésion de
l'Île-du-Prince-Édouard

Loi de 1875 sur le Parlement du
Canada

Décret en conseil sur les territoi-
res adjacents
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SCHEDULE I

10 the

CONSTITUTION ACT, 198 1-Continued

Column 1 Column Il Coîumn 111
Itemn Act Affected Amendment New Name

9. British North America Act, 1886,
49-50 Vict., c. 35 (U.K.)

10. Canada (Ontario Boundary) Act,
1889, 52-53 Vict., c. 28 (U.K.)

Il. Canadian Speaker (Appointment of
Deputy) Act, 1895, 2nd Sess., 59
Vict., c. 3 (U.K.)

12. The Alberta Act, 1905, 4-5 Edw.
VII, c. 3 (Cari.)

13. The Saskatchewan Act, 1905, 4-5
Edw. VII, c. 42 (Can.)

14. British North America Act, 1907, 7
Edw. VII, c. il (U.K.)

15. British North America Act, 1915,
5-6 Geo. V, c. 45 (U.K.)

16. British North America Act, 1930,
20-21 Geo. V, c. 26 (U.K.)

17. Statute of Westminster, 1931, 22
Geo. V, c. 4 (U.K.)

18. British North America Act, 1940,
3-4 Geo. VI, c. 36 (U.K.)

19. British North America Act, 1943,
6-7 Ueo. VI, c. 30 (U.K.)

Section 3 is repealed and the
following substituted therefor:

"3. This Act mnay be cited as
the Constitution Act, 1 886."

Constitution Act, 1886

Canada (Ontario Boundary) Act,
1889

The Act is repealed.

Alberta Act

Saskatchewan Act

Section 2 is repealed and the
following substituted therefor:

-2. This Act may be cited as
the Constitution Act, J1907."

Section 3 is repeaîed and the
following substituted therefor:

"3. This Act may be cited as
the Constitution Act, 1915."

Section 3 is repealed and the
following substituted therefor:

"3. This Act may be cited as
the Constitution Act, 1 930."

In s0 far as they appîy to
Canada,

(a) section 4 is repealed; and
(b) subsection 7(l) is
repealed.

Section 2 is repealed and the
following substituted therefor:

"2. This Act may be cited as
the Constitution Act, 1940."

Constitution Act, 1907

Constitution Act, 1915

Constitution Act, 1930

Statute of Westminster, 1931

Constitution Act, 1940

The Act is repealed.
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LOI CONSTITUTIONNELLE DE 1981

Colonne I Colonne Il Colonne III
Loi visée Modification Nouveau titre

9. Acte de l'Amérique du Nord britan-
nique, 1886, 49-50 Vict., c. 35
(R.-U.)

10. Acte du Canada (limites d'Ontario)
1889, 52-53 Vict., c. 28 (R.-U.)

11. Acte concernant l'Orateur canadien
(nomination d'un suppléant) 1895,
2c session, 59 Vict., c. 3 (R.-U.)

12. Acte de l'Alberta, 1905, 4-5 Ed.
VII, c. 3 (Canada)

13. Acte de la Saskatchewan, 1905, 4-5
Ed. VII, c. 42 (Canada)

14. Acte de l'Amérique du Nord britan-
nique, 1907, 7 Ed. VII, c. 11 (R.-U.)

15. Acte de l'Amérique du Nord britan-
nique, 1915, 5-6 Geo. V, c. 45
(R.-U.)

16. Acte de l'Amérique du Nord britan-
nique, 1930, 20-21 Geo. V, c. 26
(R.-U.)

17. Statut de Westminster, 1931, 22
Geo. V, c. 4 (R.-U.)

18. Acte de l'Amérique du Nord britan-
nique, 1940, 3-4 Geo. VI, c. 36
(R.-U.)

19. Acte de l'Amérique du Nord britan-
nique, 1943, 6-7 Geo. VI, c. 30
(R.-U.)

L'article 3 est abrogé et rem-
placé par ce qui suit :

«3. Titre abrégé : Loi consti-
tutionnelle de 1886.»

Loi constitutionnelle de 1886

Loi de 1889 sur le Canada (fron-
tières de l'Ontario)

La loi est abrogée.

Loi sur l'Alberta

L'article 2 est abrogé et rem-
placé par ce qui suit :

«2. Titre abrégé : Loi consti-
tutionnelle de 1907.»

L'article 3 est abrogé et rem-
placé par ce qui suit :

«3. Titre abrégé : Loi consti-
tutionnelle de 1915.»

L'article 3 est abrogé et rem-
placé par ce qui suit :

«3. Titre abrégé : Loi consti-
tutionnelle de 1930.»

Dans la mesure où ils s'appli-
quent au Canada :

a) l'article 4 est abrogé;
b) le paragraphe 7(1) est
abrogé.

L'article 2 est abrogé et rem-
placé par ce qui suit :

«2. Titre abrégé : Loi consti-
tutionnelle de 1940.»

Loi sur la Saskatchewan

Loi constitutionnelle de 1907

Loi constitutionnelle de 1915

Loi constitutionnelle de 1930

Statut de Westminster de 1931

Loi constitutionnelle de 1940

La loi est abrogée.
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SCHEDULE I

to the

CONSTITUTION ACT, 1981-Continued

Column I Column Il Column 111
Item Act Affected Amendment New Name

20. British North America Act, 1946,
9-10 Geo. VI, c. 63 (U.K.)

21. British North America Act, 1949,
12-13 Geo. VI, c. 22 (U.K.)

The Act is repealed.

Section 3 is repealed and the
following substituted therefor:

"3. This Act may be cited as
the Newfoundland Act."

22. British North America (No. 2) Act,
1949, 13 Geo. VI, c. 81 (U.K.)

23. British North America Act, 1951,
14-15 Geo. VI, c. 32 (U.K.)

24. British North America Act, 1952, 1
Eliz. 11, c. 15 (Can.)

25. British North America Act, 1960, 9
Eliz. 11, c. 2 (U.K.)

26. British North America Act, 1964,
12-13 F117 I11, c. 73 (U.K.)

27. British North America Act, 1965,
14 Eliz. 11, c. 4, Part I (Car.)

28. British North America Act, 1974,
23 Eliz. 11, c. 13, Part I (Can.)

The Act is repealed.

The Act is repealed.

The Act is repealed.

Section 2 is repealed and the
following substituted therefor:

"2. This Act may be cited as
the Constitution Act, 1960."

Section 2 is repealed and the
following substituted therefor:

"2. This Act may be cited as
the Constitution Act, J1964."

Section 2 is repealed and the
following substituted therefor:

"2. This Part may be cited as
the Constitution Act, 1965."

Section 3, as amended by
25-26 Eliz. 11, c. 28, s. 38(1)
(Can.), is repealed and the fol-
îowing substituted therefor:

"3. This Part may be cited as
the Constitution Act, 1974."

Constitution Act, 1960

Constitution Act, 1964

Constitution Act, 1965

Constitution Act, 1974

Newfoundland Act
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ANNEXE I (suite)

LOI CONSTITUTIONNELLE DE 1981

Colonne I Colonne II Colonne III
Loi visée Modification Nouveau titre

20. Acte de l'Amérique du Nord britan-
nique, 1946, 9-10 Geo. VI, c. 63
(R.-U.)

21. Acte de l'Amérique du Nord britan-
nique, 1949, 12-13 Geo. VI, c. 22
(R.-U.)

22. Acte de l'Amérique du Nord britan-
nique (No 2), 1949, 13 Geo. VI, c.
81 (R.-U.)

23. Acte de l'Amérique du Nord britan-
nique, 1951, 14-15 Geo. VI, c. 32
(R.-U.)

24. Acte de l'Amérique du Nord britan-
nique, 1952, 1 Eliz. II, c. 15
(Canada)

25. Acte de l'Amérique du Nord britan-
nique, 1960, 9 Eliz. II, c. 2 (R.-U.)

26. Acte de l'Amérique du Nord britan-
nique, 1964, 12-13 Eliz. 11, c. 73
(R.-U.)

27. Acte de l'Amérique du Nord britan-
nique, 1965, 14 Eliz. 11, c. 4, Partie I
(Canada)

28. Acte de l'Amérique du Nord britan-
nique, 1974, 23 Eliz. II, c. 13, Partie
I (Canada)

La loi est abrogée.

L'article 3 est abrogé et rem-
placé par ce qui suit :

«3. Titre abrégé : Loi sur
Terre-Neuve.»

Loi sur Terre-Neuve

La loi est abrogée.

La loi est abrogée.

La loi est abrogée.

L'article 2 est abrogé et rem-
placé par ce qui suit :

«2. Titre abrégé : Loi consti-
tutionnelle de 1960.»

L'article 2 est abrogé et rem-
placé par ce qui suit :

«2. Titre abrégé : Loi consti-
tutionnelle de 1964.»

L'article 2 est abrogé et rem-
placé par ce qui suit :

«2. Titre abrégé de la pré-
sente partie : Loi constitution-
nelle de 1965.»

L'article 3, modifié par le para-
graphe 38(1) de la loi 25-26 Eli-
zabeth II, c. 28 (Canada), est
abrogé et remplacé par ce qui
suit :

«3. Titre abrégé de la pré-
sente partie : Loi constitution-
nelle de 1974.»

Loi constitutionnelle de 1960

Loi constitutionnelle de 1964

Loi constitutionnelle de 1965

Loi constitutionnelle de 1974
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SCHEDULE I

to the

CONSTITUTION ACT, 1981-Concluded

Column I Column Il Column III
Item Act Affected Amendment New Name

29. British North America Act, 1975,
23-24 Eliz. 11, c. 28, Part I (Can.)

30. British North America Act (No. 2),
1975, 23-24 Eliz. II, c. 53 (Can.)

Section 3, as amended by
25-26 Eliz. Il, c. 28, s. 31 (Can.),
is repealed and the following sub-
stituted therefor:

"3. This Part may be cited as
the Constitution Act (No. 1),
1975."

Section 3 is repealed and the
following substituted therefor:

"3. This Act may be cited as
the Constitution Act (No. 2),
1975."

Constitution Act (No. 1), 1975

Constitution Act (No. 2), 1975
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ANNEXE I (fin)

LOI CONSTITUTIONNELLE DE 1981

Colonne I Colonne Il Colonne III

Loi visée Modification Nouveau titre

29. Acte de l'Amérique du Nord britan-
nique, 1975, 23-24 Eliz. 11, c. 28,
Partie I (Canada)

30. Acte de l'Amérique du Nord britan-
nique n° 2, 1975, 23-24 Eliz. 11, c. 53
(Canada)

L'article 3, modifié par l'article
31 de la loi 25-26 Elizabeth II, c.
28 (Canada), est abrogé et rem-
placé par ce qui suit :

«3. Titre abrégé de la pré-
sente partie : Loi constitution-
nelle n° 1 de 1975.»

L'article 3 est abrogé et rem-
placé par ce qui suit :

«3. Titre abrégé : Loi consti-
tutionnelle n° 2 de 1975.»

Loi constitutionnelle n° 1 de 1975

Loi constitutionnelle n° 2 de 1975
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He said: Honourable senators, it is with a feeling of great
privilege that I rise in my place to ask you to support the last
political action required in Canada to bring about the patria-
tion of our Constitution and the entrenchment of a Canadian
Charter of Rights and Freedoms. This process will complete
the general removal of Canada from British legislative author-
ity, a process that began at the Imperial Conference of 1926,
55 years ago, and was partially completed upon the occasion of
the Proclamation of the Statute of Westminster on December
11, 1931, 50 years ago.

It has been a long and often arduous process. There have
been periods of great hope. Honourable senators will recall the
hope which soared in 1965, and the hope of 1971. Both were
subsequently dashed. Finally, in a manner which can only be
described as quintessentially Canadian, a consensus involving
the federal government and nine provinces-and hopefully, at
some point in time, all the provinces-was reached on a
resolution. That required a great deal of compromise and
accommodation while protecting the fundamental national
interests of Canada.

This is not a time for recrimination; not a time to review
what might have been; and not a time to review past speeches
where words may have been uttered in anger. The time has
arrived for us to consider this consensus to determine whether
the Address that we send to Westminster shall be in the best
possible form at least for the times in which we live in the year
1981, because further changes and amendments may be
required and may be proposed in future years. The processes
set forth in this constitutional consensus establish an amending
formula which will permit constitutional change and change in
a number of directions.

a (1440)

This is no mean achievement, and all those who assisted in
this process, regardless of party, deserve a measure of the
credit. The members of the parties in the other place, who
yesterday overwhelmingly supported the resolution, and the
provincial premiers who, in the process, had to be conciliatory
and co-operative and who demonstrated flexibility-they too
deserve a measure of commendation. Also the many officials
behind the scene, whose names will never be known-those
who serve us so well in Parliament, and those who serve
provincial governments in various capacities. All of those who
assisted in the process deserve congratulations-not the least
of whom is the Right Honourable the Prime Minister of
Canada.

Some Hon. Senators: Hear, hear.

Senator Perrault: Without the Prime Minister's great
tenacity, where weaker hearts would have failed; without his
dedication to a strong nation and to the national interest;

[Senator Perrault.]

without his dedication to the strengthening of Canada-yes,
and without his flexibility-

Senator Flynn: Oh, oh! You were doing all right up to now,
but don't start joking.

Senator Perrault: Already I hear the cynical laughter of the
Leader of the Opposition-

Senator Flynn: Certainly, and you are going to hear it again.

Senator Perrault: -who bas predicted so many times in the
past that the Prime Minister was utterly inflexible, that he
would not be moved, that this was an attempt by him to "ram
through" a measure contrary to the interest of the nation. How
many times have we heard that from the Leader of the
Opposition? But even the Leader of the Opposition and his
supporters must concede the flexibility shown by the Prime
Minister.

Senator Flynn: With regard to Quebec too, I suppose.

Senator Perrault: None of us would be in a position to
complete this historic debate had it not been for the position
taken by the Prime Minister, in co-operation with many other
Canadians from coast to coast.

Senator Flynn: Probably it would have been much better
had he not donc that.

Senator Perrault: We should also pay tribute to the role
played by one of my cabinet colleagues, namely, the Minister
of Justice, the Honourable Jean Chrétien, and also by the
members of the special joint committee of the Senate and the
House of Commons who laboured hard and long last winter-
and how they laboured. Let us remind ourselves of the extent
of their work. Fifty-one members of this chamber served on
the committee at one time or another and made a significant
contribution to the final result. There were 323 groups and 639
individuals who made written submissions, for a total of 962.
Of the 323 groups, 163 groups submitted briefs, and the
submissions of the remaining 160 groups were in the form of
telegrams, letters, and so on.

Never in the history of this nation has any one issue been
debated at such length and so completely by parliamentarians,
and deservedly so. Those members of both houses and officials
who spent such long hours in those committee meetings, and
listened patiently and earnestly to the submissions made by
organizations and individuals, also deserve congratulations.

Honourable senators can be proud of the active role senators
played on that committee. The Charter of Rights and Free-
doms, which it is hoped will be entrenched in the Canadian
Constitution, has been described by many observers as being
the very best in the world. It is not perfection, because it can
be improved, and hopefully it will be improved in the future.
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But if we are to have this so-called "best Charter of Rights
and Freedoms in the world," now, then it is due in part to the
work of honourable senators in honing and refining the origi-
nal proposal.

And, again, honourable senators, I would be remiss if I did
not offer congratulations to the provincial premiers, who also
demonstrated their determination to patriate the Constitution
for Canadians.
[Translation]

Honourable senators, in that number I would include the
Premier of the Province of Quebec who, unfortunately, could
not bring himself to join with the Prime Minister and the other
nine provincial premiers to sign this historic agreement. Per-
sonally, and on behalf of the government, I hope that Quebec
and the rest of the country will eventually see eye to eye and
accept this new agreement which affords improved protection
to the French-speaking people of this country.

Senator Flynn: When?

Senator Perrault: Honourable senators, from the bottom of
my heart I wish Quebec would acknowledge that its rights are
better protected by this document at this time than at any
other time in the history of Canada.

Senator Flynn: Are you kidding? Are you serious?

Senator Perrault: Our cards are on the table. Any sensible
person will agree that the Prime Minister was most flexible
with Quebec, if we keep in mind his remarks to Quebec
November 7 last.
[English]

The resolution before us today will be familiar to all honour-
able senators. The provisions respecting equalization and
resources are the same as those that were before us on April
24. The Charter also provides for the same rights and free-
doms that were before us on that date. Due in no small
measure to my cabinet colleague, the Minister of Indian
Affairs and Northern Development-and assisted by one of
our colleagues, the Honourable Jack Austin, now Minister of
State with special responsibilities in connection with Indian
Affairs and Northern Development-the provisions respecting
the rights of the aboriginal peoples have been restored in the
resolution essentially in the same form accepted by this house
last spring.

Honourable senators will welcome the fact that the prov-
inces have agreed to remove the non obstante clause from
section 28. It is a victory for the women of this country, and
the first legal move toward a non-sexist society of the future.

The purpose of section 28 is to place beyond doubt that the
rights and freedoms in this Charter are to apply equally to
men and women. Thus it will not permit provisions of the
Charter to be construed as permitting discriminatory practices
against either men or women in this country.

Senator Flynn: So you say.

Senator Perrault: Turning to the Charter of Rights, it
should be emphasized that the entire Charter will be
entrenched in the Constitution and no province will be able to

opt out of any of its provisions. The agreement signed by the
Right Honourable the Prime Minister and the nine premiers
does not emasculate the Charter-that word was used by some
observers-but democratic rights and fundamental freedoms,
mobility rights, legal rights, equality rights, and the use of the
two official languages in federal institutions will apply across
the country, and they are in the Constitution.

Minority language education rights will also be entrenched
across Canada, with the application of those rights within the
Province of Quebec slightly modified to accommodate the
special circumstances that prevail in that province.

It is true that certain sections of the Charter will be subject
to an override clause, and that has caused concern in some
quarters. But, as the Minister of Justice has noted, what the
premiers and the Prime Minister agreed to could best be
described as a safety valve-a safety valve unlikely ever to be
used except in non-controversial circumstances by Parliament
or the legislatures to override certain sections of the Charter.

a (1450)

The purpose of the override clause is to provide a degree of
flexibility, and from the outset the premiers of the provinces
and many other people have sought that flexibility to ensure
that legislatures rather than judges have the final say on
important matters of public policy. The override clause in
respect of this Charter of Rights will require a law to state
specifically that part or all of it applies notwithstanding a
particular section of the Charter, with such an override
automatically expiring after five years unless specifically
renewed by a legislature.

The first effect of this provision would be to make it
politically difficult for a government, without very good
reason, to introduce a measure that would apply notwithstand-
ing the Charter of Rights. It would be a brave and foolhardy
government, indeed, that would invoke this clause in the face
of an obvious human need and in the face of an opposition
vigorously pursuing its traditional role.

Senator Flynn: Not always efficiently.

Senator Perrault: Second, the sunset provision of five years
in the proposal before us provides a degree of control over the
use of an override clause and allows public debate as to its
desirability.

The sunset clause, if you wish to refer to it, honourable
senators, is clause 33. Subclause 33(3) reads as follows:

A declaration made under subsection (1) shall cease to
have effect five years after it comes into force or on such
earlier date as may be specified in the declaration.

It is important to note that the concept of an override clause
is not unique; it is not exotic; it is not without precedent in our
country. Experience has demonstrated that such a clause is
rarely used, and when used its use is usually not controversial.

The 1960 Canadian Bill of Rights, supported by the Leader
of the Opposition when it was enacted in 1960, also contains
an override provision.
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Senator Flynn: Which Leader of the Opposition do you
mean? The Liberal Opposition?

Senator Perrault: I am talking about the distinguished
Leader of the Opposition in the Senate today.

Senator Flynn: I was Deputy Speaker at that time.

Senator Perrault: I remind him that the late great John
Diefenbaker placed an override provision in the 1960 Canadi-
an Bill of Rights. I refer to that document which, in section 2,
states:

Every law of Canada shall, unless it is expressly
declared by an Act of the Parliament of Canada that it
shall operate notwithstanding the Canadian Bill of
Rights, be so construed and applied as not to abrogate,
abridge or infringe or to authorize the abrogation,
abridgement or infringement of any of the rights or
freedoms-

and so on, "in the Canadian bill of Rights."
Those who often portray Mr. Diefenbaker as one of the

zealous protectors of the rights of Canadians-and he was!-
surely must be reassured to know that Mr. Diefenbaker sup-
ported the "override provision."

When the Province of Alberta enacted its Bill of Rights in
1972 an override clause was included. Section 2 of the act
reads as follows:

Every law of Alberta shall, unless it is expressly
declared by an Act of the Legislature that it operates
notwithstanding The Alberta Bill of Rights, be so con-
strued and applied as not to abrogate, abridge or
infringe-

and so on.
In 1979 the NDP-dominated legislature of Saskatchewan

enacted the Human Rights Code. Section 44 of that Code
reads as follows:

Every law of Saskatchewan is inoperative to the extent
that it authorizes or requires the doing of anything pro-
hibited by this Act unless it falls within an exemption
provided by this Act or unless it is expressly declared by
an Act of the Legislature to operate notwithstanding this
Act.

Thus we sec, honourable senators, that governments formed
by political parties of various persuasions have supported the
concept of the override clause. The concept, then, is not new in
Canada.

The Government of Canada has used the "notwithstanding"
clause on one occasion. The Public Order (Temporary Meas-
ures) Act, 1970, which expired on April 30, 1971, contained a
non obstante clause, as required by section 2 of the Canadian
Bill of Rights. However, the non obstante clause was restricted
to certain legal rights of the Canadian Bill of Rights, namely,
those provisions dealing with arbitrary detention or imprison-
ment and denial of bail without just cause--despite the fact
that under the provisions of the War Measures Act all the
rights in the Canadian Bill of Rights were subject to the
override clause.

[Senator Perrault.]

The Quebec Charter of Rights and Freedoms enacted in
1975 contains an override clause that has been used several
times. However, it has never successfully been used in a
controversial manner. Quebec has used the "notwithstanding"
provision on several occasions. Most limitations imposed by
the Quebec government perhaps stem from the fact that the
Quebec Charter contains no specific so-called "reasonable
limits" clause, and it seems obvious that the government was
therefore fearful that without the override the courts might
construe the Charter provisions as being without any limits.

Under the Canadian Charter it is felt that "overrides"
similar to those enacted by the Quebec government would be
unnecessary since section 1 would permit these types of limits.
Also, in some cases, the Quebec "overrides" deal with rights
not included in the Canadian Charter of Rights and Freedoms,
such as protection for the doctor-patient relationship, lawyers
in small claims courts, and so on.

* (1500)

Let me give you a review of its use in Quebec measures. I
have a brief summary of some of the applications of it. There
is la Loi sur les jurés, 1976, concerning qualifications of jurors
in respect of citizenship and unilingual juries. There is la Loi
concernant les services de santé dans certains établissements,
1976, which allows a back-to-work order to get around provi-
sions of the Charter. A third use is in la Loi sur la protection
de la jeunesse, 1977, allowing juvenile courts to hold in camera
sessions. A fourth use is in la Loi sur la libération condition-
nelle des détenus, 1978, allowing the granting of, suspension
and revocation of release without an independent tribunal, as
stipulated in the Charter of Rights. A fifth use is with regard
to le Code de procédure civile, 1977-notwithstanding the
Charter, a lawyer may not represent a client before small
claims court. A sixth use is in le Code de la sécurité routière,
1981-a doctor must report the names of all people unable to
drive a motor vehicle, notwithstanding the article in the Chart-
er protecting privileged communication involving professionals.
A seventh use is to amend la Loi sur la protection de la
jeunesse, 1981-notwithstanding the respect of privileged
professional communication in the Charter, professionals must
bring forward cases of children needing assistance. These are
but a few of the applications of the "override" in the province
of Quebec.

It is because of the history of the use of the "override"
clause and because of the need for a safety valve to meet
absurd situations, for example, without the arduous process of
going through the matter of obtaining constitutional amend-
ments, that leading civil libertarians have welcomed its inclu-
sion in the Charter of Rights. One of them, Allan Borovoy,
General Counsel to the Canadian Civil Liberties Association,
was quoted in the Montreal Gazette of November 7 as saying:

Our reaction is one of great relief. They did not emascu-
late the Charter.

He went on to say:
The process is a rather ingenious marriage of a bill of
rights notion and a parliamentary democracy. [he result
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is a strong charter with an escape valve for the legisla-
tures. The "notwithstanding" clause will be a red flag for
opposition parties and the press. That will make it politi-
cally difficult for a government to over-ride the Charter.
Political difficulty is a reasonable safeguard for the
Charter.

The major difference between the original resolution we
examined and the one now before us is that Canada will have
an amending formula forthwith rather than being faced with
two more years of negotiation on an amending procedure. This
can only be described as a major achievement. It will mean
that Parliament and the legislatures may pursue constitutional
change, as the need arises, after patriation without the require-
ment of unanimous consent and without the probability of
consent to changes being contingent upon agreement on an
amending formula. The all-or-nothing package approach that
led repeatedly to a deadlock among governments in recent
years will now be a thing of the past.

Now, what about the Senate? I see some senators listening
with interest!

Senator Flynn: It is too bad that Senator Steuart is not
present.

Senator Perrault: The Senate will have a key role to play in
the amending process. Constitutional amendments can be ini-
tiated in this chamber. I know that honourable senators have
proposed many very useful ideas in the area of constitutional
change and reform, and the subcommittee of the Standing
Senate Committee on Legal and Constitutional Affairs made
some very valuable suggestions. Also, the consent of the
Senate will normally be required for future constitutional
amendments.

It is true that the views of the Senate will be subject to being
overridden by the House of Commons if, after 180 days have
elapsed while Parliament is sitting since adoption of a resolu-
tion for constitutional change by the Commons, the Senate has
not adopted the resolution. Honourable senators will recall,
however, that many members of this chamber have recom-
mended that the Senate have a suspensive veto, rather than an
absolute veto, which bas been in place since Confederation and
very rarely used.

However, to override the Senate, the House of Commons
will have to pass its resolution again after the expiry of 180
days. It will not be possible for the Senate to be overridden by
executive fiat. There must be a second debate in the Commons
and the members of the other place will have before them the
views of the Senate and the Senate's reasons for refusing to
accede to the proposed amendment. In seeking to override the
Senate, the Commons will have to justify, before the people of
Canada, its reasons for not accepting the views of the Senate.

Senator Flynn: Do you say that seriously?

Senator Perrault: This procedure safeguards an historic
function of the Senate which has been used a countless number
of times to the benefit of the Senate: the process of sober
second thought. Only senators are totally aware of the value of
that sober second thought in our parliamentary system.

Senator Flynn: You can say that again.

Senator Perrault: How many times have proposals come
before Parliament, been passed in the other chamber and come
to the Senate where we, in our usual quiet fashion, point out
the defects to the other chamber?

Hon. Jack Marshall: And they pay no attention.

Senator Perrault: The legislation which emerges is infinitely
better than many of the measures passed in their original form
in the other place. That "sober second thought" proposal
continues.

In the last analysis, the views of the Commons will prevail
as an elected chamber, but action cannot be taken lightly or
precipitously.

The Senate will have a suspensive veto of six months and, in
their seeking to override that veto, the Commons will have to
address the concerns raised in this chamber. This, honourable
senators, is, in my view, reasonable protection for the role of
the Senate in the amending process.

Hon. Jean-Paul Deschatelets: May I ask a question of the
Leader of the Government on the precise point of the veto?

Senator Perrault: Yes.

Senator Deschatelets: In the past the Senate has never
abused, on any occasion, its unlimited veto. Can the Leader of
the Government give us the philosophy or the reasoning, if
any, as to why clause 47 has been re-introduced? I can perhaps
understand a suspensive veto on economic matters, but since
we have a function to represent our regions, I think that the
absolute veto is necessary, particularly on questions of a
constitutional nature. Can the Leader of the Government
explain that?

Senator Perrault: Honourable senators, I know we all look
forward to Senator Deschatelets' contribution to the debate,
and he bas asked a valid question. I can say that this factor
formed part of the negotiations between the federal govern-
ment and the provinces, that the nine premiers also purport to
represent the regions of Canada in their own way. The
negotiation which resulted in the consensus included this refer-
ence to the Senate.

• (1510)

I know other honourable senators may wish to discuss the
point raised by Senator Deschatelets. He has stated that the
Senate, in its long period of existence bas rarely, if ever, used
its veto power. Therefore, it may be asked, "Why keep the veto
if it is never used?" I wonder at times whether the Senate bas
hesitated to use the full strength of its veto power, and because
of that, measures which might have been improved have been
passed instead of being delayed for redrafting, amending and
improving by Parliament. Perhaps having only a suspensive
veto might result in greater and more beneficial use of the
Senate veto. I know that honourable senators will wish to
speak to this point in the course of the debate because Senator
Deschatelets has asked a very pertinent question.
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I should like to turn once again to the Charter. While
patriation with an amending formula is no mean achievement,
it is the Charter that gives special meaning to the historic
decision that we are now called upon to make. The Charter
will enshrine in our Constitution what can be described as the
Canadian community of values. It will give substance to the
notion of Canadian citizenship. The Constitution Act will
establish the status quo of our two official languages. It will
recognize the rights of our aboriginal peoples, and it will
recognize, as well, our multicultural heritage and preserve it.
It will enable our people to move throughout the length and
breadth of Canada, and it will enshrine our commitment to
promote equal opportunities for the well-being of Canadians.

Surely, it should be our honest hope, honourable senators,
that future generations will say of us, whether we serve in this
chamber or the other place, as they look back on the process in
which we are now engaged, that we built better than we knew.

Hon. Daniel A. Lang: Honourable senators, may I ask the
Leader of the Government a question? Perhaps it is a technical
question, or one that arises out of relative drafting incompe-
tence in some of the machinery of government. The leader
raised the question with respect to the suspensive veto being
imposed on the Senate. In section 42(1) the word "only"
appears. That section reads as follows:

An amendment to the Constitution of Canada in rela-
tion to the following matters may be made only in accord-
ance with subsection 38(1):

I do not understand why "only" is in that section unless by
implication it excludes the operation of section 47(1), being
the suspensive veto.

In normal legislative interpretation, I believe the courts tend
to interpret these matters to the effect that if a word is in
there, it is in there for a purpose. With my limited experience I
cannot reconcile the wording in section 42(1) including the
word "only" with the suspensive veto in section 47(1). The
leader might take this on notice and refer to some of the
erudite legal advisers who, I believe, are hidden somewhere in
the Department of Justice, the PCO or the PMO.

Senator Perrault: Honourable senators, when 1, as the
mover of this motion, close the debate, I will be most pleased
to answer any questions which honourable senators may
believe have not been answered adequately before that time.
The question will be taken as notice. It is a rather technical
question, and we will attempt to find an explanation which will
meet Senator Lang's needs.

Senator Flynn: Honourable senators, I have a supplemen-
tary question. The Leader of the Government agrees that this
is a technical matter, and there may be many others. Will he
agree to send the resolution to the Standing Senate Committee
on Legal and Constitutional Affairs for it to deal with this
technical point?

Senator Marshall: That is a good idea.
Senator Perrault: Honourable senators, I hardly think it

necessary. I know that his finely-honed sense of humour, once
again, has inspired some of Senator Flynn's remarks. The

[Senator Perrault.]

measure before us has been exhaustively examined by support-
ers of his party in the other place. It has been debated at great
length in this chamber. We will welcome the speech that the
Leader of the Opposition will give to expand his views.

Senator Flynn: My sense of humour is certainly not equal to
that of the Leader of the Government, since he has suggested
that when he replies he is going to solve all problems.

Senator Perrault: I did not say I would solve them all.
[Translation]

MOTION TO ADJOURN DEBATE

Hon. Jacques Flynn (Leader of the Opposition): I am not
rising to take part in the debate but to move the following
motion:

Whereas the National Assembly of Quebec, yesterday,
decided unanimously to suspend its sitting as a form of
protest against the adoption by the House of Commons of
a constitutional resolution which has not the approval of
the Province of Quebec;

Whereas the Leader of the Opposition in the National
Assembly and Leader of the Liberal Party of Quebec
stated yesterday that he "profoundly regrets the fact that
important decisions are taken in Ottawa that have not the
support of the Province of Quebec";

Whereas it is of extreme importance, as much for
Canada as for the Province of Quebec, that an ultimate
effort be made to secure the support of the government of
the Province of Quebec, and that, at the very least, the
federal government agree to amend the constitutional
resolution in such a way as to meet the most fundamental
objections of the Province of Quebec;

Whereas in an effort to achieve this end, it would be in
the national interest to adjourn consideration of the reso-
lution before us, I move, seconded by Senator Murray,
that the debate bc adjourned to December 14, 1981 at
2:00 o'clock in the afternoon.

The Hon. the Speaker: Will you allow me to dispense with
the preamble?

Some Hon. Senators: Agreed.
The Hon. the Speaker: It is moved by Senator Flynn,

seconded by Senator Murray, that consideration of the present
resolution be adjourned and that accordingly the debate be
adjourned to December 14, 1981, at 2 o'clock in the afternoon.

Senator Flynn: Honourable senators, the motion is self-
explanatory, but I would like to add the following:

Hon. Royce Frith (Deputy Leader of the Government): It's
not debatable.

Senator Flynn: There is nothing in the Standing Orders
about a motion for a specific date. It is not a matter of
adjournment. But if you raise a point of order, I have no
objection.
[En glish]

Senator Frith: Honourable senators, I rise on a point of
order. As I understand it, a motion to adjourn the debate is not
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debatable and is to be put and voted on, and if Senator Flynn
wishes to give a short explanation, that is fine, but I wish to
avoid a debate. Therefore, I reserve the objection on that basis.

[Translation]
Senator Flynn: I do not intend to debate this matter all

afternoon. If there is a formal objection, I would like the
Deputy Leader to tell us the basis for such an objection. I am
aware that adjournment alone is not debatable. In this case,
we have a motion to adjourn to a specific date, supported by
specific reasons regarding the choice of that date. It is not
quite the same, and that is why I would have liked to give my
grounds for the motion. Does the Deputy Leader of the
Government insist on having a ruling on whether or not the
motion is debatable? If he insists, of course, the matter may be
discussed. We shall see what the Honourable the Speaker and,
subsequently, the Senate itself will decide.
* (1520)

[English]
Senator Frith: Honourable senators, very well, I quote

Bourinot, at page 346, as follows:
It is usual for a member who wishes to have the floor on

a future day to move the adjournment of debate, and to
give him the priority when it is resumed. The house also
frequently agrees to adjourn the debate in order to allow
an opportunity to a member to continue his speech on a
future occasion.

Bourinot also states categorically at page 350 that "a
motion for the adjournment of debate is not debatable nor can
it be amended."

[Translation]
Senator Flynn: That is completely irrelevant. It is a good

thing for you to quote this passage. However, I did not move
adjournment of the debate because I wanted to speak next
week. I moved adjournment of the debate because of the
events of yesterday and today. I beg your pardon? Is Senator
Godfrey laughing?
[English]

What did the honourable senator say?

Hon. John M. Godfrey: I was just laughing.

Senator Flynn: But even your laugh is not always very
intelligent.
[Translation]

I suggest, Mr. Speaker, that nothing in the Standing Orders
or in what the Deputy Leader of the Government has just
quoted prevents us from having a debate. I am not saying that
it should be a very long debate. However, I believe that what
occurred yesterday and today was important, and I would like
to speak about those events, including the effect that passage
of the constitutional resolution has had on the population of
Quebec.

[English]
Senator Frith: Honourable senators, on a point of order, do

I understand that Senator Flynn is now proceeding with the

invitation to say a word or two about this, on the assumption
that I am incorrect, or that I have withdrawn my opposition?
It is clear that such a motion is not debatable, and that it does
not matter whether the motion names a date or not? Bourinot
simply refers to a motion for an adjournment, whether to a
special date, or to the next sitting, or to any other time.

Soine Hon. Senators: Question!

The Hon. the Speaker: Honourable senators, if there is
agreement between the leaders I am not going to object, but if
there is not, of course you know very well that the motion is
not debatable.

Senator Flynn: I do not know very well that it cannot be
debated, Your Honour, but if that is your decision, of course,
we are going to appeal it.

Hon. Senators: Question!

The Hon. the Speaker: Do you appeal my decision?

Senator Flynn: What is your decision, Your Honour?

The Hon. the Speaker: That I do not think such a motion is
in order.

Senator Flynn: Then, Your Honour, very respectfully, we
appeal.

Hon. Senators: Question on the motion!

[Translation]
The Hon. the Speaker: My opinion is that the motion of the

honourable Leader of the Opposition is not debatable and that
we must proceed with the vote on this motion.

Senator Flynn: I object to this decision. I maintain that this
type of motion is debatable.

Hon. Louis-J. Robichaud: Question!

Senator Flynn: The apathetic Louis Robichaud!

[En glish]
Hon. Allister Grosart: Honourable senators, I rise to speak

on the point of order. I can speak to it, and have every right to,
as I am sure the Leader of the Government and the deputy
leader would agree. Perhaps that will satisfy those who were
muttering about the motion not being debatable.

I rose in the hope that we might have an amicable solution
of the situation. I am quite sure-or rather, I think I am
sure-that the Leader of the Government and the deputy
leader do not at this time wish to prevent the Leader of the
Opposition from making a short statement, if that is his wish,
as to why he has moved this particular motion. If that is so, I
would suggest that the objection, as a point of order, be
withheld or postponed, so that we may have a decision as to
whether the senators representing the government party are
prepared at this time to let the Leader of the Opposition
explain his reasons for making this very important and, I
would say, unusual motion.

I would just add this, and I think every senator will agree,
that it has been the custom of the Senate to allow discussion
and debate on motions to adjourn. It happens over and over
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again. I would say that it happens every week. I would suggest
that this is a time for a little compromise, and that it would be
in the interests of all of us to hear the Leader of the Opposition
tell us why he has made this unusual motion at this time.

Senator Frith: Honourable senators, speaking to the point of
order of the Honourable Senator Grosart, I did try to make it
clear that while reserving what I felt was a proper point of
order, namely, that a motion to adjourn is not debatable, it
would seem to be appropriate to avoid debate but at the same
time give the mover of the motion an opportunity to explain. If
we are talking about an opportunity to explain in what I hope
would be a non-adversarial way, then I suggest that I and all
of us remain non-adversarial in our approach to the matter. I
would like to avoid debate, but I think it would be courteous to
the Leader of the Opposition to give him an opportunity to
explain shortly why he has made this motion. I hope that the
Leader of the Opposition will make his remarks in such a way
that none of us will have to intervene, but I reserve my point of
order.

Senator Flynn: Given the circumstances, I would say that I
shall speak for only about three minutes. If the deputy leader
wants to reply, we can then have a decision of the Senate.

The facts on which my motion is based are well known.
There is no doubt in my mind that the reaction in Quebec, and
especially in the National Assembly, to the decision taken by
the House of Commons yesterday, has produced quite a com-
motion. In fact, a poll conducted in Montreal shows this
morning that there is now a definite majority favouring the
option of the separatist government of Quebec. That is the
result, I think, of insisting upon this resolution without the
accord of Quebec, and without having met the main objections
of Quebec to the resolution.

The purpose of my motion is to enable the Government of
Quebec and the government at Ottawa to achieve an accom-
modation of some kind, rather than continue with this confron-
tation. If Mr. Lévesque does not want to sign anything, very
well; but at least the federal government would have time to
consider whether it can make the main concessions to meet the
essential objections of Quebec.

For instance, we know that the main objections, with regard
to the amending formula, are fiscal compensation for opting
out and linguistic rights, which probably could be made sub-
ject to an opting-in, as was provided in the agreement with
Manitoba, for instance.

As I say, it is very important to have a cooling-off period
after the decision of the House of Commons. Certainly, con-
tinuing the debate and forcing the passage of the resolution in
the Senate would not be conducive to an agreement or a
solution. A cooling-off period might even make it possible for
Mr. Ryan to convince Mr. Trudeau-whose flexibility the
Leader of the Government has just boasted about-to do
something significant to avoid the very dangerous conse-
quences of the decision made in the House.

Senator Perrault: Honourable senators, on behalf of the
government, may I say that the time for negotiations on the

[Senator Grosart.]

fundamentals of the agreement with the provinces was at the
constitutional conference in Ottawa. The PQ was not able to
take part and to act in good faith at that Ottawa meeting.

* (1530)

Senator Flynn: What about women's rights and aboriginal
rights?

Senator Perrault: Negotiations have not been successful
since that time. The nature of its current proposals and
statements suggests that it is still not acting sincerely and only
wishes to ensure that the process of constitutional change and
reform bogs down and that there are further delays. We do not
believe that a delay in the debate in this chamber is at all
appropriate, when so many senators have shown their willing-
ness to participate in the debate and, indeed, have asked for
the opportunity to speak. Under those circumstances, we
cannot accept the suggestion made by the Leader of the
Opposition.

The Prime Minister has made this statement in Quebec
City:

The kind of compromise I am proposing, if it can be
accepted in the next few days, well and good. But if it
can't, you know, the offer will still be there in the weeks
and months to come. And some day when the Govern-
ment of Quebec is once again in the hands of a party that
believes in Canada, then we can do it at that point.

Just as members of the other chamber were given an
opportunity to debate this issue, we wish to give senators the
opportunity they have requested. The senators waiting to speak
today and tomorrow afternoon wish to contribute to this
historic debate. The suggestion made by the Leader of the
Opposition that we postpone the debate for another two weeks
is really not worthy of the great party he represents.

Senator Flynn: That is the most stupid argument I have ever
heard.

The Hon. the Speaker: Honourable senators, it is moved by
the Honourable Senator Flynn, seconded by the Honourable
Senator Murray, that the debate be adjourned until December
14.

Is it your pleasure, honourable senators, to adopt the
motion?

Some Hon. Senators: Yes.

Some Hon. Senators: No.

The Hon. the Speaker: Will those honourable senators in
favour of the motion please say "yea"?

Some Hon. Senators: Yea.

The Hon. the Speaker: Will those honourable senators who
are against the motion please say "nay"?

Sone Hon. Senators: Nay.

The Hon. the Speaker: In my opinion, the "nays" have it.
And two honourable senators having risen.
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The Hon. the Speaker: Please call in the senators.
• (1540)

Motion of Senator Flynn negatived on the following
division:

YEAS

THE HONOURABLE SENATORS

Beaubien
Bélisle
Bielish
Charbonneau
Deschatelets
Doody
Flynn
Fournier
Grosart
Lafond

Macdonald
Marshall
Murray
Nurgitz
Phillips
Roblin
Smith
Sullivan
Tremblay
Walker-20.

NAYS

THE HONOURABLE SENATORS

Anderson
Argue
Austin
Bird
Bonnell
Cameron
Cook
Cottreau
Croll
Davey
Denis
Everett
Frith
Godfrey
Goldenberg
Graham
Guay
H aidasz
Hastings
Hicks
Langlois
Lapointe

Leblanc
Lewis
Lucier
Manning
M cElman
McGrand
Mcllraith
Molgat
M olson
Neiman
Olson
Perrault
Petten
R iel
Rizzuto
Robichaud
Rousseau
Rowe
Sparrow
Thériault
Williams
Wood-44.

[Translation]
The Hon. the Speaker: I declare the motion of Senator

Flynn lost.
[English|

Senator Flynn: Quebec is really isolated by both sides,
Alberta and Newfoundland; there is no doubt about that.

Senator Perrault: Come off it!

Senator Austin: It is only the PQ that is isolated.
Senator Perrault: Make sure you pour lots of gasoline on it.
Senator Flynn: Who said something about the PQ? You

know nothing of what you say.
Hon. Duff Roblin (Deputy Leader of the Opposition): Hon-

ourable senators, now that we have returned to the motion
before us, I hope it will be permissible, in dealing with
constitutional matters of this kind, to make use of an antique
phrase and say that the annals of the high court of Parliament,
of which we are a portion, will record as historic and to be
remembered the debates of December 1981, when this Parlia-
ment and the country were engaged in re-working its Constitu-
tion. Whether these efforts will be for good or for ill only the
light of history will show. I hope that we can be happy with
what we do. But this chamber of second thought is the last link
in the Canadian process by which this great measure will be
authorized. If we rise to our opportunities and recognize our
responsibilities, this last link may by no means be an anti-
climax in the process, nor will it indicate that the Senate is a
body without power or influence. And as I reflect upon these
attitudes, which I hope the Senate will adopt with respect to
this problem, I present some personal thoughts on the matter
that lies before us.
0 (1550)

Let us look at the good things. There is one thing I am sure
about. It is that this is not the same resolution that was offered
to us 12 months ago, because in the interval it has suffered a
startling sea change into something quite different both in
character and inspiration; and this time, with one lamentable
exception, it bears the stamp of constitutional legitimacy,
which was totally lacking the first time it was presented to us.

Twelve months ago it seemed that, conforming to an odious,
secret federal battle plan leaked to Canada in October 1980, a
ruthless unilateralism was indeed in the saddle; that the canons
of the Canadian Confederation, established over 114 years,
were to be set at naught; that the provinces were to be coerced
and that the Supreme Court was to be circumvented. Ends
were invoked to justify the means-which, of course, they
never do. It did not work. In the interval the patient merit of
the stand taken by members of this party, led by its leader, Joe
Clark, the stern admonition that was administered by the
Supreme Court, the consensus of the provinces, and, above all,
the public understanding of the process, broke that untram-
meled torrent and returned the powerful waters of Canadian
national feeling into the trusted channels of consensus and
consultation-a 180-degree turn which quite transformed the
nature of the document that is now before us.

The Supreme Court played a memorable part in what went
on. The initiative of the Provinces of Manitoba, Newfoundland
and Quebec, dragging Ottawa willy nilly with them, brought
this matter to the court, and I pay my tribute of appreciation,
for whatever it may be worth, to the public service that was
rendered our country in the judgment of that court when it
re-established the landmarks of our Constitution.

Some Hon. Senators: Hear, hear.
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Senator Roblin: It underlined the dominant principle of
Canadian constitutional law-the principle of federalism-and
it condemned the principle of unilateralism. It described the
spacious limits of the Canadian Constitution, consisting not of
any single document like the British North America Act, but
the broad conventions of the Constitution, some written and
some unwritten, but all recognized. From this flowed the
doctrine that some conventions may indeed be more important
than law, and that Canadian conventions required that there
should be a substantial consensus between the federal govern-
ment and the provinces of this country if we were to have a
constitutional change that was legitimate in the constitutional
sense.

0 (1600)

The Supreme Court made it clear that the system of unilat-
eralism was constitutionally illegitimate. As a result, following
that precept, we have returned to the federal principle in our
country. That is the first and basic modification to the resolu-
tion we have before us, that it is based on consensus and that
unilateralism has been rejected.

There is a second change to which I wish to draw your
attention because it goes to the very heart of the federal
Constitution. The second change I would like you to notice is
the sea change that has taken place in the way in which we are
now to amend the Constitution of Canada in the future.

Through the long debates on the Constitution-and heaven
knows I had the privilege of listening to them both in this
house and in the joint committee of both houses-through the
long debates, in spite of argument, the government clung to
the formula which allowed two provinces to exercise a veto on
the Constitution of our country, and which allowed sundry
regions to exercise veto powers as well, creating different
classes of constitutional rights by province and by citizenship.

This endeavour to enshrine a paramount power in the
central provinces of the country, in Ontario and Quebec, was
wrong in theory and it was wrong in application. There is a
world of difference between giving Quebec and Ontario, or any
region, a national veto permitting them to block progress for
everybody in the Constitution and a local veto, as provided in
the Accord reached by the eight provinces in April 1981, on
the opting-out principle, where the power of one province was
limited to blocking the change insofar as it applied to itself.

That matter of the amending formula for our country was
again one of those problems which yielded to successful con-
sultation-and a modification, a drastic modification, of the
federal insistence on what was seen by all in the end to be an
unacceptable amending formula-and the introduction and
acceptance of one more consonant with the principle of feder-
alism, one which was developed and espoused by the eight
provinces when they met in April of this year. This is a key
provision that has drastically altered the nature of the docu-
ment before us.

There is another key provision, which I am glad to see has
been eliminated, and that is the use of referenda as an

[Senator RobLin.]

amending tool. That was enshrined in the original document
we had before us, but is now completely gone.

The history of referenda in Canada is scarcely a happy one.
Instead of underlining democratic decision-making, as some
people would hold, it has in fact crystalized on more occasions
than one the differences that divide rather than the principles
that unite. In a federal nation of the character of ours, with its
distinct regions and its two great national tongues, referenda
run the risk of setting region against region to no national
advantage. I for one am glad to see that it has been abandoned
as a constitutional amending mechanism enshrined in the
Constitution of the land.

Hon. Charles McElman: Hear, hear.

Senator Roblin: I hope you will be as agreeable about some
of the other things I have to say, but I thank you for that
intervention.

Senator McElman: I shall wait for your further observa-
tions.

Senator Roblin: Very good.
There has been concern about the Charter of Rights. That

was mentioned in the speech earlier this afternoon and that
surely is a highly emotional issue. The Charter of Rights
appeared to us in the first instance surrounded by a policy of
full and absolute entrenchment. That was the settled policy of
the administration.

I was interested today to hear that they have seen the light
on the road-wherever they were going and from wherever
they were coming-and have now found that this policy of full
and absolute entrenchment can well be modified in the public
interest. Because here again consensus and consultation, the
federal system, the Canadian way, yielded better solutions
than the unilateral document we were asked to subscribe to in
the first instance.

Because, honourable senators, rights we will have! The
Constitution as we have it now, the Charter as we have it now,
provides explicit standards against which the conduct of gov-
ernments or bureaucrats or just plain people can be measured
in the time to come.

This system of a Charter of Rights in the document before
us gives these rights a paramountcy which they never had
before, and there is an appeal to the courts so that we may
have some satisfaction that abuses will be checked. Our basic
set of values as a society has indeed been established by the
Charter in our Constitution, and it will be maintained by the
courts.

Yet at the same time, honourable senators, the override
clause, that particularly typical Canadian solution of a dif-
ficult problem, leaves the elected, and I trust responsible,
representatives of the people the ultimate arbiters of what
these basic values are. But if there is to be any change in the
basic values enunciated in the Charter by the use of this
override provision, it will only be exercised under a public
scrutiny which I think will be effective in retaining it within
the bounds that the citizens of this country require.
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Standards will change; standards will broaden out; and there
is a means by which we may respond to the changing require-
ments of our society as time goes on.

There was never anything by the wit of man so well devised,
or so sure established, which in the continuance of time hath
not been corrupted.

That is true, senators, even of entrenched charters and
entrenched constitutions. We recognize that fact in providing
for the ultimate supremacy of Parliament, and we have indeed
succeeded in blending an entrenched system of rights with
parliamentary democracy. That is an achievement of consulta-
tion and consensus and it, too, has altered in a fundamental
and important character the nature of the proposals we have
before us.

So far, so good. We have seen these happy developments
that have altered entirely the frame upon which these pro-
posals hang. We have seen the process of federalism recog-
nized. We have seen an amending formula which meets the
needs of this nation, and we have seen the recognition of the
supremacy of Parliament, while at the same time taking
nothing away from the Charter of Rights for which our people
have expressed their support.

Canadian federalism, as far as I have now proceeded, has
indeed been restored. For that I am happy and I am willing to
include in the circle of my congratulations anyone who had
anything constructive to do with that. I am willing to include
in my felicitations everyone from the Right Honourable the
Prime Minister of this country down to the hundreds of people
who wrote letters to members of this chamber, as they did to
me, because they all had their part to play. Although at times
the going seemed tough and the resistance to be stiff, it turned
out that in the balance we found that degree of compromise
and consensus and consultation which could lead, and which
only can lead, to a happy issue of these great events.

So far, so good. The sea change that I have mentioned is
indeed real. This is not the same resolution that we first
debated in this house, and as you may have gathered I am
happy that that is so. But there is something else to do before
the work is perfected,and I express my object in this respect in
a single phrase, and that phrase is the "Province of Quebec".
Quebec, viewed by some as excluded from the consensus, but
viewed by others as excluding herself from the consensus-
whatever the case may be-has now placed us in a situation of
uncertainty and of strain which must cause concern for all who
love their country.

e (1610)

What is the Province of Quebec? Is it one province like the
rest in normative constitutional terms? Perhaps one can
answer yes. But in the social and human sense and even in the
constitutional perspective, one is compelled to answer no. The
Province of Quebec since 1867 bas enjoyed special recogni-
tions, and I refer merely to the differences of language and law
to underline my point. And within Canada it is the home of
our unique French-speaking community with its own cultures

and its own perceptions, and to deny these attributes is to deny
reason and fact.

Indeed, the reconciliation of the French fact within the
broader Canadian federalism bas been the perpetual challenge
to Canadian statesmanship ever since our country first took
form. The French fact is a unique ingredient of our Canadian
personality, and that consideration has always been central to
our constitutional development in the years gone by. We did
not do a very good job in dealing with it in 1840, as members
of this chamber will recall. We bungled it, but the great
triumph of the constitutional development of 1867 was that it
provided the answer to that question in the terms of those
days. I think perhaps that 1867 is reflected in large measure in
1981, because it is a sad and tragic irony that the present
situation, and I would even go so far as to say the whole
question of constitutional reform as presented to us by the
Prime Minister of Canada, is based on the assertion that it is
the response of Canada and Canadians to the referendum on
sovereignty association of last year.

The Canadian response to the referendum of last year lies at
the base of the whole constitutional exercise, and we are told
that what we do is grounded on our sacred responsibility to
reconcile the people of Quebec to the system of Canadian
federalism. We were told, or it has been implied that these
undertakings had to be pursued in order to discharge our
obligation to those who voted "No" in that great referendum.
Yet, in spite of that fact-and what word better than "irony"
fits the situation-with a francophone Prime Minister and a
majority of 70-odd francophones from Quebec in support of
the Prime Minister, the opinion in the Province of Quebec
today is one that is very difficult to ignore, one that has been
expressed by the united voice of the National Assembly as
recently as last night, which expressed serious reservations
about what we do here.

There are two points that stand out in this difficulty. The
first point has to do with language, and I will let others, if they
wish, speak on that subject. The other point bas to do with the
so-called Quebec veto, and I intend to address myself to this
topic. Whether the question with respect to these two matters
is one of reality or one of perception-and one can argue it
both ways-the emotional weight cannot be discounted, no
matter how we do it. To Quebecers, the question of the Quebec
veto boils down to a situation where they see a majority
imposing a change on an unwilling minority.

That central question was, indeed, the one that was
addressed by the provinces when they reached their agreement
in April 1981. Eight provinces, including the Province of
Quebec, were able to conclude an Accord which had as one of
its main features the amending formula that would be applied
to this country in the future.

It seems to me that in that statesman-like measure, the idea
of provincial vetoes was surrendered because if one province
like Quebec, or any other province with the same power, could
impose its constitutional view on the rest, that would be a
blocking veto. The provinces decided, I think with wisdom, to
abandon the concept of a blocking veto and, instead, to adopt a
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principle of opting out, which would have the effect that no
province is compelled to accept a constitutional amendment
that affects its provincial powers if it thinks that that amend-
ment is against its best interests.

However, in order to guard against force majeure or the
power of the purse, the province opting out of a constitutional
amendment was to receive full financial compensation if the
circumstances reasonably required it.

All eight provinces, including the Province of Quebec,
agreed. Thus it was thought that the legitimate special inter-
ests of a province could be protected in a Canadian constitu-
tional amending formula consistent with the long-held prac-
tices of Canadian federalism. But somewhere along the way
from April to now there was dropped from the federal-provin-
cial Accord, which is enshrined in the resolution before us, the
provision for full financial compensation on opting out.

In April of this year, eight provinces agreed on full fiscal
compensation. To my knowledge none of the eight provinces
since then-and I think I could include the other two-have
sought to abandon this concept of fiscal compensation. One
can only speculate as to why what was good in April came to
be torpedoed in December.

The arguments for opposing fiscal compensation have been
freely articulated, and I want to deal with them. They are four
in number. First, it would lead to a constitutional
checkerboard.

Senator Frith: Through opposing fiscal compensation?
Senator Roblin: I am coming to that.
Senator Frith: I just want to be sure of what you are saying.

You are now giving your reasons against any compensation,
are you not?

Senator Roblin: I am giving the arguments against full fiscal
compensation. We will deal with the cultural and educational
matters in due course, because I would not want the honour-
able senator to accuse me of having overlooked that very
important matter.

To get back to what I was saying, the second argument is
that the rich provinces would somehow reap an undue advan-
tage; third, that it is too late to do anything now; and, fourth,
that it would break the Accord. In my submission, none of
these objections will stand serious analysis. I want. to be clear
about the point at issue. I am speaking about amendments to
the Constitution which transfer power from the provinces to
the federal government. In the entire history of our 114 years,
I know of only two amendments of that nature of any signifi-
cance. One is the Old Age Security Act and the other is the
Unemployment Insurance Act. Both were constitutional
amendments and both were settled by agreement.

However, some will say to me, "What about medicare,
hospital insurance and educational grants?" The plain fact of
the matter is that as important and vital as those measures are,
none of them involved a constitutional amendment. All were
brought in without the transfer of constitutional powers. They
operate solely by administrative arrangements outside the
Constitution, and none of those subjects would fall within the

[Senator Roblin.]

orbit of the opting out clause with full fiscal compensation
which we are discussing.

This argument presented very eloquently by, I think, the
Prime Minister himself, and certainly by Mr. Broadbent, that
there would be a fear of checkerboarding or undue financial
advantage, certainly could not arise because of the measures
contained in the amendment that I propose to put to this house
to restore full financial compensation in respect of opting out
of amendments to the Constitution which affect provincial
powers.

Checkerboarding and undue financial gain might arise if
new administrative changes of the kind that I have mentioned,
such as medicare, hospital insurance and educational funds,
were brought in. They could be brought in without any
reference to the Constitution at all under federal spending
power. This power gives the Government of Canada full
control as to whether a checkerboard could arise from these
matters, and as to whether a rich province could opt out of
that particular administrative arrangement to its own financial
advantage.

So it seems to me that we could very well afford to adopt a
generous policy on full financial compensation where constitu-
tional amendments are concerned, because our history shows
that they have not been the point of difficulty or trouble where
problems have arisen. They are in another area entirely, and in
an area entirely under the full control of the federal govern-
ment. The federal government does not want to do it. It does
not have to. The federal government, of course, really does not
believe that full financial compensation is a bad thing. They do
not believe that at all. They have blown their cover, and 1
commend them for it. They decided to modify the financial
compensation clause but limit it to education and other cultur-
al matters. On these, compensation is agreed.
e (1620)

In the debate in the other place, the Honourable Serge
Joyal, when speaking to this matter-to the very amendment
which I propose to introduce in a few moments-stated that
the government did not reject the principle of full financial
compensation, and that they would certainly give it consider-
ation, but, he said, only after patriation. I suggest that that is
an implication of approval. It seems to me that if that is the
position of the Government of Canada, and, if it is good, the
time to do it is now. But we are told there is not time to do it
now. There was time to look after the question of women's
rights, was there not? There was time to look after the
question of aboriginal rights, was there not? Why is there not
time to take care of this matter in connection with the
Province of Quebec? It has been observed that if we did it we
would be breaking the Accord. Where was the Accord on
women's rights when it started? Where was the Accord on
aboriginal policy when it started? Nowhere. But they achieved
the Accord.

Today we have eight provinces which, as of last April,
agreed with the proposals I am putting forward now, and it
seems to me there would be no difficulty in having them agree
again. There would be a consensus for full financial compensa-
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tion if only the federal government would come in. To delay
now seems to be, in my opinion, reprehensible.

The events of the last few days must certainly give us cause
to ponder the wisdom of the course we are following. To delay
now is damaging to Canadian unity. We are not dealing with a
new theory. Before the constitutional resolution was ever
thought of, the idea of fiscal compensation was a well under-
stood and accepted practice in federal-provincial relations,
even though constitutional amendments were not involved but
merely institutional arrangements. Why do we now refuse
when, by conceding to this change, we will make a significant
step, I think, to bring Quebec within the Canadian consensus.

It is in harmony with the Accord of the provinces in April. It
sets no new precedent. There is time and there can be a
consensus. It does give the reassurance that all parties in
Quebec have been asking for if we bring this amendment in.
Considerations of national unity-perhaps I might even go so
far as to say good faith-are the best advocates that could be
brought to support the proposition that I wish to put before
you.

Some will say to me, "Why bother? You could never
reconcile separatism with federalism." That is not my objec-
tive. I am not concerned with reconciling the irreconcilable. I
am not concerned with catering to separatists in the province
of Quebec. I am concerned with reconciling the federalists in
the province of Quebec to what we are doing here in this
house. Thus, in the closing days of this constitutional reform
process, it seems to me that the Senate of Canada has a unique
opportunity to justify its creation. We can insist now on sober
second thoughts. We can defend a reasoned and reasonable
provincial interest. We can make a substantial contribution
toward bringing Quebec back into the consensus.

I am not at al] satisfied that if you adopt my motion this
afternoon that all problems will disappear, or the world will be
sweetness and light. We kpow that is not so. We know that in
all probability if one problem is solved others may be presented
that have not been thought of before by people who are not
really looking for a solution in any event.

That is not the question which we should concern ourselves
with. Our concern ought to be to represent the posture of the
people of Canada and the Parliament of Canada to the Prov-
ince of Quebec in such a way that the federalist citizens of that
province, the people who voted "No" in the referendum, will
regard us as their understanding friends in the necessity of
reconciling the French fact within the ambit of the Canadian
federation.

Honourable senators, this is the final hour. There is really
no place to hide. The Constitution gives the power to the
Senate to do what I suggest. The imperatives of Canadian
federalism gives us the right, in my opinion, to do what I
suggest. All we need is the will to do it.

From ocean to ocean most Canadians believe that they are
members of a great, sensible and potentially prosperous nation.
We believe that Canada is greater than the sum of its parts,
but we aiso believe that each province has its place in the

national structure. If one province feels it is being excluded
from that circle, we cannot be content.

To leave something undone that might assure a greater
degree of adherence to the consensus in Quebec, which would
indicate a proper respect to that province as part of our
federation, is something that should not be left to our charge.
Let us make sure that our reformed Constitution reflects the
grave concerns which animated the Fathers of Confederation
in 1867 and, I know, animate many Canadians today. Consen-
sus without Quebec opens some deep and unchartered waters
which must make us all very uneasy.

The way is open for the federalists in Quebec to accept the
Canadian consensus if they see the Parliament of this country
dealing with their two concerns of language and of the amend-
ing formula.

The amendment which I now intend to move, I suggest, is a
step along the right path. It deserves support. It will widen the
consensus, and it will justify the institutions which we protest
we serve.

MOTION IN AMENDMENT

Senator Roblin: Honourable senators, I move, seconded by
the Honourable Senator Tremblay:

That the proposed Constitution Act, 1981 be amended
by striking out Section 40 and substituting the following
therefore:

"40. In the event that a province dissents from an
amendment conferring legislative jurisdiction on Parlia-
ment, the Government of Canada shall provide reason-
able compensation to the government of that province,
taking into account the per capita costs to exercise that
jurisdiction in the provinces which have approved the
amendment."

Hon. Jack Austin: Honourable senators, I should like to
direct a question to Senator Roblin with respect to the sub-
stantive part of his motion to amend.

If I understand correctly, the purpose is to provide that any
province would obtain full compensation if it sought to opt out
of a constitutional amendment in the case where there are
seven consenting provinces. The practical effect of what you
are suggesting is that, in cases where claims for compensation
could be laid, the rule of unanimity be put back into the
Constitution. You were talking a few minutes ago of a sub-
stantial number of the provinces being necessary, and you were
defending the integrity of the majority of the provinces in what
they wanted and agreed to, which does not offer compensation
to Quebec.

My question is: Are you saying you are for what nine
provinces want, which is substantial agreement, but you also
wish the rule of unanimity to apply?

Senator Roblin: I am afraid I do not see the force of that
argument. I do not think it follows in the slightest from what I
have been proposing. I am saying that when the Constitution
of Canada is amended, in such a way that it affects provincial
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rights, by seven provinces with 50 per cent of the population
and the federal government, if one of the three provinces does
not agree with that, it has the right on its own behalf to
contract out. I do not see any principle of complete unanimity
in that.

Senator Austin: I should like to press the point for just a
moment and say that if we are providing full compensation to
one, two or three provinces, then, indeed, it leads all provinces
to wish to be treated equally.
* (1630)

In that case, each province is in a negotiating position with
regard to the compensation it seeks, so that even if you had
five or six provinces that were willing to accept a constitutional
amendment, or perhaps seven, if the rules applied equally to
all, you would not obtain that. Senator Roblin has been
premier of Manitoba, and I believe that what he is saying has
the practical negotiating effect of introducing the concept of
the rule of unanimity. I also believe that Premier Lévesque
consented to opting out, but with full compensation, because
he realized, in practical terms, that it required unanimity.

Senator Roblin: I guess my honourable friend is telling me
what I told him, so I guess I did not tell him very well in the
first place.

What I was trying to tell him is that on this question of full
compensation it enabled a province to exercise a local veto-
that is, a veto with respect to its own activities-but one that
would not affect the other provinces in the way that the old
veto proposals certainly would. While I hear what my honour-
able friends says to me about unanimity being introduced by
the back door, I just do not concede that as a probability.

Senator Austin: Honourable senators, I merely see it as a
problem of a convoy, and the convoy proceeding at the speed
of the slowest ship.

Senator Roblin: I do not think that is true at all. I think that
what this thing does is to release us from the veto of Ontario
and Quebec, that could slow the speed of the whole convoy
down to nothing. This system allows the convoy to proceed,
even if one of the ships wants to flag off in another direction.

Senator Frith: Honourable senators, we are at this moment
in a position that we did not deal with, although we anticipated
it. We did not deal with exactly how we were going to handle
debates on amendments. We have agreed-and this is in an
order of the chamber-that we will postpone votes until the
end, vote on all the amendments together, and then vote on the
main motion.

With regard to how we deal with speaking to an amend-
ment, I suggest that His Honour should now ask for any
speakers on the amendment. Then, when they have spoken,
deferred votes will automatically follow. We will not have to
move anything further in this connection, because once it is
declared that there are no more speakers on the amendment, it
will automatically be deferred for a vote.

Hon. G. I. Smith: Honourable senators, there seems to me
to be a problem with that. I hope it is not a real one, but I
want to draw it to your attention anyway.

[Senator Roblin.]

If His Honour calls for all speakers who wish to speak to the
amendment, and they do-and they should be relevant, of
course, and speak only to the amendment-what happens
when the turn of that same speaker comes around, if he so
desires, to speak to the main motion? Is he excluded from
dealing with matters he spoke about on the amendment?

Senator Frith: As i recall it, that was one thing we did agree
upon. i thought Senator Flynn and I agreed that the answer to
that question would be that such a speaker would not be so
limited. He could at any time be told that he was not speaking
in a manner relevant to the amendment, but as long as he
sticks to the amendment he is not losing his place on the main
motion.

There are other ways of doing it. We could do it on the basis
that whenever anyone rises to speak on the amendment they
could be taken as speaking to the main motion, but that then
they would be giving up the right to speak on subsequent
amendments. I really do not think that there is any way of
handling this question other than to exhaust all the speakers
on the amendment as long as what they are saying is relevant
to the amendment. They have not given up their right to speak
on the main motion.

If there is another way of dealing with the matter, I should
be glad to hear about it.

Senator Smith: Honourable senators, I am not suggesting
another way. Really, all i wanted to do was make sure this
problem would not arise as we went along. I do recall, as a
matter of fact, now that the honourable senator mentions it,
that the agreement was of the kind he has just described. That,
however, was not the way he expressed the problem a moment
ago, and I suppose that was because he thought we would all
recall what had been previously agreed.

Senator Frith: Actually, we did not make an agreement on
this earlier. We said we would defer votes, and see how we
wanted to handle an amendment when one was moved. In any
event, unless i hear to the contrary, I take it we agree on this.

Hon. John M. Godfrey: Honourable senators, i have pre-
pared a speech which deals not only with what Senator Roblin
has raised, but other things as well. Everything is meshed in
with everything else. I do not see why we have to have separate
debates on the two things. We can deal with them both at the
same time. If we did it in any other way I would have to
rewrite my speech, and i do not want to do that.

Senator Frith: We anticipated that we would have to clarify
this. I am not suggesting that you are limited. Certainly any
senator can rise and say, "I wish to speak to the amendment,"
and then say, "I am now going to go on with my main speech."
In that case he is in effect saying that he is prepared to deal
with both matters. That will be his turn at speaking. I just do
not think that anyone who wants to make a short intervention
only on the amendment should not be permitted to do so.

Senator Grosart: Honourable senators, I would just like to
make a comment. I am thoroughly confused. Has the question
been proposed?

Senator Frith: I believe it has.
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Senator Grosart: The question has not been proposed. The
deputy leader was giving us a lecture a little while ago on
obeying the rules, but I cannot think of anyone more in breach
of the rules in speaking for several minutes as he when there is
no question before the house. If we are going to be as precise
as he suggests, let us start now.

The Hon. the Speaker: Honourable senators, it is moved by
the Honourable Senator Roblin, P.C., seconded by the Hon-
ourable Senator Flynn, P.C.:

That the proposed Constitution Act, 1981 be amended
by striking out Section 40 and substituting the following
therefor:

"40. In the event that a province dissents from an
amendment conferring legislative jurisdiction on Parlia-
ment, the Government of Canada shall provide reason-
able compensation to the government of that province,
taking into account the per capita costs to exercise that
jurisdiction in the provinces which have approved the
amendment."

Is it your pleasure, honourable senators, to adopt the
motion?

Senator Flynn: Honourable senators, on the point of order,
now that the question has been proposed, I want to say that I
have no quarrel with the deputy leader as to how this should
be done, but there may be another way of doing it that might
meet the problem raised by Senator Godfrey, and perhaps also
the one that Senator Manning was about to raise.

I would suggest that if someone wants to speak to the main
motion, but not to the amendment, he should say so. He would
then be allowed to make whatever speech he wants. If, how-
ever, he wants to speak on the amendment itself, and not
forego his right to speak on the main motion, be should say
that also, and make sure that what he says is relevant. I think
in this manner we could probably solve both problems. As far
as I am concerned, I have no objection to doing that.

It has been understood, in any event, that the vote would
take place at the end. We can do it this way, or we can do it in
some other way, but if Senator Godfrey is satisfied with that
we can at least try it at this time.

Hon. Ernest C. Manning: Honourable senators, perhaps I
might offer a suggestion. It seems to me that there is a simple
way of dealing with this procedure. It might not be provided
for specifically in our rules, but certainly it could be done with
the consent of the Senate.

Why could we not regard this amendment, and others that
may be made, as simply alternative clauses to the ones which
they purport to replace, and not place any restriction on any
honourable senator's freedom to discuss the alternative pro-
posal, or the one which is now before the bouse. In that way we
do not have to deal with- debates on the amendments separate-
ly from the debate on the resolution.
e (1640)

At the end, the votes can be taken in order, as bas already
been agreed to. It seems to me that if we try to draw a

distinction between debate on the amendments and debate on
the main resolution, we will only be complicating our proce-
dures. This amendment contains a suggested alternative to
what the resolution now proposes. Surely, in debating the main
resolution it is quite appropriate for some honourable senators
to refer to the alternative proposal, if he or she wants to. It
saves two lines of debate proceeding at one time.

Senator Frith: Honourable senators, I think the suggestion
of Senator Manning is an excellent one, as long as we under-
stand the reason for the alternative rule, which is to give a
senator an opportunity to speak on an amendment without
foregoing his right to speak on the main motion as well. That
is the only reason for the other rule. Otherwise, it is a
cumbersome procedure. The suggestion of Senator Manning is
much more reasonable.

Therefore, as long as we understand each other on that
point, I do not see why we should not proceed in the manner
suggested by Senator Manning.

We have deferred the vote on all amendments. Any speaker
can speak on whatever there is as an amendment. If somebody
says, "Oh, there was an amendment which I really wanted to
speak to, but it came up after my speech," why not deal with
such a situation as it arises? If that is satisfactory to everyone,
we will so proceed.

The Hon. the Speaker: Is it agreed, honourable senators?

Hon. Senators: Agreed.

The Hon. the Speaker: Please remember, honourable sena-
tors, that, pursuant to the order adopted on December 2, 1981,
a recorded division is deferred. That means that we can have a
debate on the amendments, but the vote is deferred.

Senator Flynn: Yes, the question will be put at the end of
the debate.

Senator Godfrey: Honourable senators, the first thing I
would like to say is that whether or not one agrees with
Senator Roblin, I thought be gave an excellent speech, one
well worthy of the occasion.

Hon. Senators: Hear, hear.

Senator Godfrey: Honourable senators, I do not intend to
make a long speech today. I have already spoken twice on the
Constitution-on January 23, 1979, and on March 11, 1981.

One of my reasons for speaking today is to register my
delight at the final outcome and to announce that, unlike the
last resolution, I will not have to hold my nose when I vote for
this one.

I wish that, like so many of my fellow senators who, as
Senator Perrault pointed out in his speech today, worked long
and hard on the joint committee of the Senate and House of
Commons considering this resolution, I could lay some claim
to having contributed to the improvement in the drafting of
the resolution laid before both houses and to this successful
outcome. There were some 10 senators appointed originally to
represent the Senate on this committee. I was not one of them.
There were some 41 senators who substituted for the regular
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members of the committee. Again, I was not one of those
either. It was not because I did not want to take part in those
proceedings. The simple fact is that I was never asked, and I
would say with good reason.

I have always been interested in constitutional and Senate
reform. When the special Senate committee was formed back
in 1978 to consider Bill C-60 on constitutional reform, I
faithfully attended the meetings. Practically all of those meet-
ings took place when the Senate was adjourned. During those
meetings I frequently found myself in disagreement with what
I would call "the establishment" in the Senate.

If that was not bad enough, the speech I gave in this
chamber in January 1979 put me in the minority as far as my
party was concerned. May I remind honourable senators that,
in that speech, I said that in the hearings of the Constitution
committee I was particularly impressed with the evidence of
two persons: the Honourable J. C. McRuer, formerly Chief
Justice of the High Court of Ontario, who had headed up a
royal commission inquiring into civil rights in Ontario in 1964;
and Professor Walter Tarnopolsky, an internationally recog-
nized authority on civil rights, who was then president of the
Canadian Civil Liberties Association. Professor Tarnopolsky
has, apparently, gained recent respectability with the govern-
ment, because the Leader of the Government in the Senate
recently quoted his approving words about the new resolution.

As I pointed out in that speech, I have long regarded
entrenchment of a bill of rights as the equivalent of mother-
hood. In fact, I voted in the committee for an entrenched bill
of rights.

Professor Tarnopolsky had convinced me that it is not so
important to have a bill of rights entrenched in the Constitu-
tion as it is simply to have it in the Constitution. The mere fact
that it is in the Constitution gives it an overriding effect on
other legislation, particularly so in the case of subsequent
legislation, which it might not have if it were not in the
Constitution. Mr. McRuer stated:

It has been the history of entrenched bills of rights that
the courts have distorted the language of such a bill to
give it entirely different meanings . .. I do not think that
judges are the best interpreters for the purpose of legislat-
ing what is meant by general language.

He argued that a bill of rights should be amendable in the
ordinary way so that interpretations by the courts, which
Parliament does not think reflect the intent of the bill of
rights, can be easily corrected.

I stated in my speech:
From a practical point of view I am sure that any

government would be very loath to amend a Bill of Rights
to change an interpretation made by the courts unless it
was convinced that public opinion was very strongly
behind it.

Sounds familiar, doesn't it? Often we have heard this argu-
ment, or something like it, in the past few weeks since the
Accord was reached, and of course it was repeated by Senator
Perrault in his speech today.

[Senator Godfrey.]

I concluded my speech by saying that, because the provinces
were against an entrenched bill of rights, I thought:

that this is one area where I believe compromise by the
federal government is in order. In fact, in order to get
agreement with the provinces on a Bill of Rights I would
go as far as agreeing to a "notwithstanding" clause
similar to the one in the present Bill of Rights.

I did not know, at the time, that a similar proposal had been
made by the Honourable Otto Lang to Mr. Blakeney during
the televised proceedings of the first ministers' conference in
1978. Furthermore, Dr. Tarnopolsky informed me that in
1975, at the annual meeting of the Law Teachers' Association,
he had stated that the inclusion of a "notwithstanding" clause
might be the best way to proceed, in view of our long tradition
that Parliament and the legislatures-not the courts-should
be ultimately supreme in their respective fields of jurisdiction.

I cannot, therefore, lay any claim to fame for having first
thought of the idea. In all honesty, I will have to give up
calling it the "Godfrey formula" in view of what I have
learned since first giving it that name in my speech last
March. In any event, it never did catch on. I will, however,
continue to refer to it as a "notwithstanding" clause rather
than using the term "override" which seems to be gaining
favour.

Since I last spoke in this chamber on the subject, there have
been three considerations that have been brought to my atten-
tion concerning a bill of rights. These have greatly impressed
me.

The first was a statement by Professor Tarnopolsky, in
which he pointed out that 85 per cent of the cases dealing with
a bill of rights have nothing whatsoever to do with the validity
of statutes, but instead deal with the conduct of police and
administrative officials. I phoned Dr. Tarnopolsky to check
this figure, and he advised me that the correct figure in the
United States would be over 98 per cent. He stated that in the
twentieth century no act of the federal Congress was held
invalid because of the American Bill of Rights until 1965,
although there were some state statutes that were held invalid.

The second was a statement by the Honourable Otto Lang
contained in a letter to me, commenting on the speech I had
given on the constitutional resolution in March of this year.
He said:

I had started my life as a holder of a view against a
charter on the grounds of legislative power. As I observed
government in action I came to conclude that in far too
many cases, simple neglect or too little attention would
leave an individual deprived of rights where a legislature
really did not intend and would not want to support that
result. In short, I tend to believe that the courts can be
helpful in individual cases where a cumbersome legislative
process cannot. On the other hand, I also tend to believe
that there is little danger of a court really taking power
away from a legislature in case of a real confrontation,
and so I can live with a charter quite happily.
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The third was when Dr. Tarnopolsky recalled to my mind
the infamous Police Bill No. 99 which the Attorney General of
Ontario, Mr. Cass, introduced in 1964. We can all recall the
uproar with which this was greeted from the public and the
press, particularly when Mr. Cass admitted that it offended
against generally accepted principles of civil rights. The out-
come was that the bill was withdrawn. Mr. Cass resigned as
attorney general, his very promising political career in ruins.
Mr. Robarts, in an effort to repair some of the damage,
appointed the McRuer Commission to look into the whole
question of civil rights and a bill of rights. That surely
demonstrates that politicians tamper with civil rights at their
peril, and that they would never use a "notwithstanding"
clause except where it was fully justified and public opinion
was solidly behind them.

The use of the "notwithstanding" clause in those cases in
Quebec, referred to by the Leader of the Government in the
Senate today, surely illustrates the kind of instances where its
use is fully justified. Those three pieces of information have
served to strengthen the opinion I had that a "notwithstand-
ing" clause was, as I stated:

a reasonable compromise that would have met the funda-
mental objections of some of the Premiers to an
entrenched Bill of Rights, namely, that the legislatures
and not the courts should be in the last resort responsible
for protecting our liberties.

As I pointed out in that speech, I would have exempted
language rights from the provisions for a "notwithstanding"
clause "because the provinces have all previously agreed to
that."

I disagreed with a majority of my colleagues in the Senate
in one other respect, and said so rather forcibly to any of my
fellow senators who had the patience to listen to me. I felt very
strongly that the Senate should not have an absolute power of
veto over its own reform or abolishment. The "Gang of 24",
ably led by Senator Steuart, managed to persuade the govern-
ment that they would be able to defeat the resolution, so the
government gave in because it recognized the realities of the
situation, namely, that the Senate would never vote down a
resolution providing for its reform or abolishment if the House
of Commons had agreed to it, and had been supported by a
large majority of the provinces pursuant to the provisions of an
amending formula. The government, therefore, deleted clause
44 and restored the Senate's full right of veto.

That their assessment of the situation was correct-that the
Senate would never abuse its power of absolute veto-is
demonstrated by the present resolution which restores the
original provision and which permits the Senate to be abol-
ished or reformed without its consent. This resolution, how-
ever, has the support of nine out of the ten provinces so that
the Senate, quite properly, is apparently going along with it;
and the "Gang of 24", as a group, has sunk back into the
oblivion from which it never shoud have emerged in the first
place.

I should like at this point to make a comment about Senator
Deschatelet's question to the Leader of the Government in the
Senate. He made the statement that the Senate had never
abused its full power of veto. I think that is rather overstating
the case and that he should have confined his statement to the
last 50 years. There were times in the 1920s when I would say,
as a small "1" liberal, that they abused it quite often. One
instance that comes to my mind concerned the question of
section 98 of the Criminal Code of Canada. Four years in a
row the King government passed an act abolishing section 98
which stated that anyone who belonged to an organization
which advocated overthrowing the government by force could
be sent to jail. That really meant that, if you belonged to the
Communist Party, you could be thrown in jail. As you may
recall, in the early 1930s, the Bennett government used section
98, since it was still in force as a result of the action of the
Senate, and sent Tim Buck and four or five other Communists
to jail for five years or more.

I think we have to confine our statement that the Senate has
never abused its full power of veto to modern times.

While I cannot claim to have had any influence whatsoever
on the shaping of the final resolution and the re-drafting of the
original, I will make one claim, and that is that no one can
claim to be more pleased with the final outcome than I was.
When I heard the news of the breakthrough on the last day of
the premiers' meeting, I think that euphoric, even ecstatic,
would describe my feelings. The fact that Premier René
Lévesque did not agree was, to me, irrelevant. Of course, he
would never agree to anything that would strengthen the
federation. He wants Quebec to separate. What did worry me
was whether be could bamboozle the people of Quebec.

I thought Mr. Claude Ryan's reaction would be a key to the
situation. I was disappointed in his initial reaction, but I
thought the three suggestions for improvement which he made
three days later were very sensible ones. Two of them have
been accepted and are included in the present resolution, and
the third concerning mobility rights is not that important. The
federal government has indicated that this matter will be
favourably considered in the future when the amending for-
mula is in place.

Quebec is still a worry, particularly with all the talk in the
media about that province being isolated, when in fact only
Premier Lévesque himself and his government are isolated.
However, if Mr. Claude Ryan goes all out in genuine active
support of this resolution, I think the majority of the people in
Quebec will again support Canada and not the separatist
aspirations of their present government.

Finally, in that connection, I would refer to a speech of Mr.
Broadbent, reported in Tuesday's Globe and Mail. Mr. Broad-
bent took the position that it was not unreasonable, if seven of
the provinces in English-speaking Canada and the federal
government agreed to transfer provincial jurisdiction to
Ottawa, presumably so that some specific federal program
could be instituted, that Quebec could opt out and receive
compensation, so that it was not having to pay for the pro-
grams of the other provinces through federal taxes as well as,
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in some cases, paying for its own. Quebec has opted out and
received compensation in the past, as has been pointed out
today, notably with respect to the Canada Pension Plan. This
would undoubtedly happen in the future in the event of a
similar situation. When you think of it that way, really you
have to wonder what the fuss is all about. As reported in the
press, Mr. Broadbent pointed out-

This proposal would not transfer new powers to
Quebec. Nor would it cost other taxpayers any money;
nor would it amount to "incremental separation" as some
have erroneously suggested. It would simply enable Que-
becers to retain what was already theirs. It would simply
give them a positive option-the free choice to join with
others in an amendment or to retain what has historically
been theirs.

As Senator Roblin pointed out, Mr. Joyal has indicated the
federal government is softening its position on this matter and
would consider an amendment to that effect after our Consti-
tution is home and the amending formula is in place.

This would be an opportunity to show the goodwill of
English-speaking Canada regarding something that is, in my
opinion, really theoretical. I firmly believe that protection of
its education and language rights is all Quebec really needs.
However, if Quebecers perceive that they need more, then give
it to them along the lines suggested by Mr. Broadbent because
it will not make any practical difference. The time to do it-
and in this I disagree with Senator Roblin-is immediately the
Constitution is returned to this country with an amending
formula, not now when it would involve a further renegotiation
with the premiers and further delay.
* (1700)

[Translation]
Hon. Arthur Tremblay: Honourable senators, unless I am

mistaken, according to the decision made earlier with respect
to the speeches we wish to make, I must first clearly state that
I will speak only to the amendment and that my comments will
have a direct bearing on this subject. Is that, in fact, what was
agreed? So I can say now that today I will be speaking only to
the amendment, and I will be entitled to speak to the resolu-
tion subsequently. Is that correct?

Senator Frith: If I am not mistaken, you may now speak
either to the amendment or to the main motion. Actually, we
are urging senators to deal with both subjects before the
Senate, namely the main motion and the amendment, at the
same time. If another amendment is moved subsequently, you
will still be allowed to speak to it.

Senator Tremblay: That is not what the agreement was,
according to my leader. As I understand it, if I want to speak
to the amendment alone at this stage, I will still be allowed to
speak to the main motion. I do not have to speak to the
amendment and the main motion at the same time, at this
point.

Senator Frith: That is correct, but you will have to be brief
if you decide to speak only to the amendment; in that case you
may speak only on that subject.

[Senator Godfrey.]

Senator Tremblay: Agreed, we understand each other per-
fectly. My comments, which will be quite brief, will directly
concern the amendment. My first comment is related to an
earlier question by Senator Austin and to several comments
made just now by Senator Godfrey. I have the impression that
it might be useful to review the meaning or scope given the
fiscal compensation clause at the time it was included as part
of the process of seeking a general amending formula.

Of course, people refer to it as an opting-out clause, but that
is not entirely correct; it is a clause denoting non-participation
in an amendment that would transfer provincial powers or
jurisdictions to the Parliament of Canada. The reason why an
opting out clause was included and associated with fiscal
compensation is, it seems to me, that this was a compromise
solution. At least fifteen years have been spent discussing an
amending formula with veto rights. There would be one veto
for Quebec, one for Ontario and vetos for the other regions. As
far as Quebec was concerned, having a veto right would enable
it to oppose any changes in the constitution that did not concur
with its own views. However, some provinces found that the
veto concept created classes of provinces, and they have
emphasized this point, especially since the 1971 conference.

In the past two years, and especially last year, a formula
was finally found which did not have the rigidity of the veto
concept and which at the same time-I think Quebec had
considerable input-allowed some provinces to choose not to
accept a constitutional amendment that would transfer provin-
cial powers to the central government. In the formula's first
edition, as it were-at first it was called the Alberta formula,
which later became the Vancouver formula, because that was
where most of the discussions took place-only referred to
non-opting-in. However, it soon became clear that opting-in
was very easy for provinces that were not anxious to preserve
certain powers, but was a problem for other provinces, particu-
larly Quebec. In fact, opting in alone, without a fiscal compen-
sation clause, meant there would always be the obligation to
choose between money or provincial powers. That is the crux
of the problem. For a province that wants to preserve one of its
powers if there is no fiscal compensation there is always this
dilemma, because since it has to pay for the programs corre-
sponding to the jurisdiction that would be transferred to the
federal goveriment, the province would have to apply some
kind of double taxation to its citizens. In the final instance, it
is the people of the province who are penalized.

So, in order to get away from the rigid veto concept which
brings everything to a standstill as soon as it is exercised by
one of the provinces, and in order to have a more flexible
definition of the majority concept, a formula was finally
designed combining non-opting-in with fiscal compensation. I
think we should see fiscal compensation as a way of putting all
the provinces on an equal footing. Or, more specifically, the
citizens of each province. The provinces and the people of
those provinces are no longer faced with the dilemma of
having to choose between money and power, that is, the
preservation of that power. So that is the essence of the
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formula. I feel that it is a compromise between rigidity,
flexibility and equity. It combines equity with flexibility.

Another point which bas already been made, and I think
people now understand-at first, there was some confusion as
a result of misinterpretations-is, that the non-opting-in and
compensation formula applies only in the case of a transfer of
existing provincial powers to the federal government and not
vice versa, as some people have claimed.

That formula therefore became part of the process, as I said
before. At this point I should stress even more than I have the
inseparable nature of those two aspects of the formula. I think
that Quebec in particular had made a significant compromise
when accepting for instance not to continue linking patriation
with jurisdictional changes tending to increase provincial
powers. For Quebec, this was something absolutely not disso-
ciable. As I said in other circumstances, from the time finan-
cial compensation was withdrawn, it became impossible for
Quebec to accept the amending formula, because these two
items in Quebec's and every other province's viewpoint totally
complement each other.

But Io and behold, at the early November conference, in the
final episode of the negotiations, that clause was deleted
outright. It must be stressed that the clause was withdrawn at
the initiative of the federal government, the Prime Minister
himself. One only has to read what he said on November 5, in
the afternoon, when he came to the other place to report on
what had happened in the preceding days and the conclusions
that had been drawn that same morning. This is what he said:

We deleted this measure, with the agreement of the.
nine provinces-

It is stated quite clearly, in my view, that the initiative came
from the federal government, and indeed a number of state-
ments made in various circumstances could be referred to
where reluctance and, to all practical purposes, the refusal of
that financial compensation provision was expressed by the
federal government.

Why was that clause deleted? The same day, within the
same context, the Prime Minister gave a number of reasons,
and here I must quote from the part where he himself caused
the confusion I referred to earlier concerning the direction in
which changes would be made.

What has been removed, Madam Speaker, is a consti-
tutional provision that would have obliged the national
government to compensate, in financial or fiscal terms, a
province that would exercise its opting-out right, and
conversely, would probably have obliged the provinces to
compensate the federal government for parting with any
of its jurisdictions.

This is where it gets quite equivocal. The Prime Minister is
talking as if the amendments in question, which would imply
the opting-out option with financial compensation, could work
both ways. This had never been the case. It always had to do
with amendments restricted to a transfer of existing jurisdic-
tions from the provinces to the central government.

* (1710)

Anyway, here is the explanation he gave on that day:

We deleted this measure, with the agreement of the
nine provinces, for a very simple reason. We want to avoid
a situation in which the national government would be
prevented from having its constitutional amendment
approved by a province that would say: I am opting out
and you are going to pay me for doing just that. And this,
I can assure the House, does not apply only to Quebec. I
am thinking, for instance, of a constitutional amendment
pursuant to which the Canadian government would want
to amend the Constitution so as to allow the national
government to legislate on pensions and make them port-
able for the elderly from province to province.

If one of the wealthy provinces such as Alberta or
Ontario-and this obviously applies to Quebec as well-
were to say that it was opting out of the agreement and
that we would be obliged to pay compensation, this would
make it impossible, Madam Speaker, or at least very
difficult, both fiscally and financially, to adopt such a
measure. And it is for this very simple reason that the
passage was removed-it is an important one, I realize
that-from the April Accord. It was done with the con-
sent of the nine provinces, and this morning I explained at
length the spirit in which it was done, to the Premier of
Quebec.

Well, that first argument I would call the argument of the
rich provinces. Let us see if we can analyze it. Let us suppose
we have a program which requires expenditures; of course,
there is no problem when it is an expenditure-free transfer of
jurisdictions to set up a program which would entail fairly
large provincial outlays to the federal government.

Let us suppose that the ten provinces are in agreement.
What is the financial position of the federal government?
Taking over the jurisdiction and setting up program "X" now
allowed after the transfer of jurisdiction, it would have to
finance the whole program throughout Canada. To put it in
concrete terms, that would amount to a per capita expenditure
across Canada.

What I fail to see in the argument is how it would change
anything in the financial position of the federal government if
it were to agree that one, two or perhaps three provinces
administer the program and get financial compensation,
namely the per capita amount the federal government would
have spent anyway to launch its program. I can see only one
difference and it is not a problem of rich or poor provinces;
instead of spending directly, the federal government would
spend the same amount through the provinces which, by
definition, would retain the jurisdiction transferred by others
to the federal government.

I admit that I do not quite understand how this can create a
financial problem since, as the Prime Minister suggested

This would complicate, fiscally and financially, the idea of
such a measure.

80084-199
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It seems to me that the fiscal and financial position of the
federal government remains unchanged. In both cases, it is
responsible for the whole program and spends the required
amount per capita. It either spends it directly or it spends it
through the provinces which have opted out. I fail to see any
financial problem.

Other arguments have been put forward, which Senator
Roblin has emphasized I think. I will not go back on it. But
the Prime Minister himself went back on this argument about
pensions and their transferability from one place to another,
and that was dealt with in several speeches and comments.

First, I would draw attention to the fact that the problem
was solved with respect to the Canada Pension Plan. What
happened at the time? A pension plan was set up for all
Canadians. Quebec negotiated to establish its own pension
plan. All this was done in accordance with those very princi-
ples the Prime Minister seems to be so concerned with. Both
the Canadian and Quebec plans are universal and portable.
This type of problem was solved in the past so why could it not
be solved in the future? However, given the general philosophy
on which our federalism operates at this time, the general
philosophy of the government in power, it might well have
objections to this type of solution, a Canada plan and a
Quebec plan. It would not have anything to do with portabili-
ty. Portability is part of the solution. There must be other
reasons. Probably the very idea of a province having its own
plan, even if it complies with the two basic requirements.
Everything else is a matter of administration by the provincial
government instead of the federal government. The problem is
exactly the same as far as the financial compensation is
concerned, according to the arguments raised.

The financial situation of the federal government is the
same but instead of directly paying the recipients under a
program, the government would pay the so-called opting-out
through two or three provinces. In that respect, there are
surely two visions of Canada, as the Prime Minister often likes
to say. I do not know who mentioned it, but I think that it was
the Prime Minister who said this system amounted to piece-
meal or phased-in separatism. This argument appears to me to
be senseless, all things being considered. You cannot equate
retention of provincial powers, with separatism. The provinces
already have those powers which are entrenched in the Consti-
tution. When one, two or three provinces retain their jurisdic-
tions as I said, instead of transferring them to the federal
government, how can it be called piecemeal separatism?

It seems to me that, in point of fact, there would be less
centralization for those provinces than for the others which
agreed to transfer some of the powers they already had to the
central government, I insist on that point. In fact, if there is
anything wrong with that formula, it is precisely that it only
guarantees the status quo. There have been times when some
of the provinces, one of which was Quebec, asked for increased
powers, and that was a stumbling block at some of the
conferences. That play has been left out of the game, if I can
put it that way, in the last year or so.

[Senator Tremblay.]

The compensation does one thing only: it recognizes,
enshrines and protects the status quo. If we have reached the
stage where to say that protecting the status quo is separatism,
I must say I really do not know what to make of it.

a (1720)

But we are now refuting arguments which the government
failed to refute in so many words, at least not spoken. But it
did so by its behaviour, by inserting a truncated clause provid-
ing for financial compensation but only in matters pertaining
to education and culture.

If ever there was any principle underlying the arguments I
have just analyzed, I think it has now disappeared or did so on
November 18 when the new resolution was tabled in the House
of Commons. One question remains: By virtue of what new
principle, since the first one has disappeared? Because, or so it
seems to me, principles should be in full. If half the principle
disappears, then, the whole is done away with. Would there be
a new principle that would warrant the setting up of two
categories of provincial jurisdictions, those which would be
covered by the financial compensation clause, and those which
would not? Would there be two categories, those covered and
those not covered? I have not heard anybody mention such a
principle. Perhaps I have not read quite as much as I should
have, but I have heard no argument which would warrant the
division of the financial compensation coverage. I have not
heard any argument either in justification of a division such as
this: education and culture on one side, and the other areas on
the other side.

I would not want to make any gratuitous assumptions, but
what are these other areas? The reply could be "property and
civil law", or "matters of economic powers." This might
explain everything. On economic matters, in case there is a
certain majority, it would mean that the provinces which
wanted to keep their economic powers would face a dilemma.
Therefore, they would be forced to opt-in. The government
should be told that a constitutional amendment is necessary on
this because it is clearly seeking outright centralization. Under
these circumstances, it would have been better to keep either
the consensus or an amending formula which would protect
the provinces bent on opting-out.

I do not understand the need to separate this protection in
two. I will say this: If the principle is good enough for
education and culture, it should be good enough for the rest. It
seems to me that we are coming back again to the heart of this
formula, meaning that there is first and foremost a principle of
equity involved as far as provincial taxpayers are concerned. In
this respect, we must assume that the provinces reflect the
views of their own communities. These communities should not
be faced with the dilemma of having to choose between
jurisdictions on the basis of their perception of the means
required to define themselves and their pocketbooks.

I suggest that this is clearly a principle of equity. And it is
on this principle of equity that I have based my support for the
amendment moved by Senator Roblin.
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Senator Frith: Honourable senators, on a point of order, do
I understand that this speech was to deal exclusively with the
motion in amendment?

Senator Tremblay: That is what I said at the beginning. I
hope that in my speech I have, in fact, been dealing directly
with that subject.

Senator Frith: I am raising this point only because the
honourable senator had also said his speech would be brief,
and I hate to think what he will consider to be a normal speech
on the main motion.

Senator Tremblay: Do not worry!

Hon. Jean-Paul Deschatelets: Do I have Senator Trem-
blay's permission to ask a question?

Senator Tremblay: Of course.

Senator Deschatelets: We all know you were a senior offi-
cial in the civil service in Quebec and that you know how the
opting-out policy has worked for provinces that wanted fiscal
compensation. From your experience during the first ten years
of this policy, could you tell us whether it was used primarily
by the Province of Quebec to request financial compensation
in cases where it preferred not to relinquish its jurisdiction?
Would you be able to answer that question?

Senator Tremblay: Honourable senators, I can only give you
my impression, such as it is. I think Quebec has not been the
only province to ever make use of this kind of non-opting-in or
opting-out, but in practice, it was often the only province to do
so.
* (1730)

[En glish]
Hon. David A. Croli: Honourable senators, I am ahead of

most of you because I have already celebrated. I was over at
the House of Commons yesterday, along with some other
honourable senators, when the four votes were dealt with. I
joined the chorus line in singing O Canada. If you did not hear
me over here, it was not because I was not singing loud
enough.

Senator Flynn: If you didn't hear me, it was because I
wasn't singing.

Senator Croll: I spoke on the Constitution on March 24 this
year. I endorsed the package and supported the Charter of
Rights in its original form. My comments appear in Hansard
of March 24, at pages 2132 and 2140, and therein my wisdom
is contained. I am not going to repeat my comments to you
again today. I endorsed it in its totality. I endorsed it from
fifty years of practical, political experience. I did not read
about it; I lived it.

I consider it a privilege today to speak on this occasion on
the matter of patriation of the Constitution with the Charter
of Rights and Freedoms. I look upon this as a historic occa-
sion. It comes to me as a reward for many years of service. I
am pleased to be able to contribute to the debate today.

There have been three memorable occasions in the life of my
country in which I have participated politically. The first was

my active participation in the enactment of the Citizenship
Act. That was a dream I shared with many Canadians who
were first generation Canadians, as I am. The second occasion
was the flag debate. That was a long drawn-out affair. It was
emotional. I shared in that emotion and regretted the casting
aside of the Union Jack. I had fought under it, but the tirne
had come for change, as it does with all symbols. It had to be
done, and we did it.

Now comes the Constitution with the Charter of Rights and
Freedoms. I have lived a long time without a Constitution and
have got along very well. I can continue to live without it, but
the Charter of Rights is far more important. Patriation of the
Constitution would make me feel good, but the Charter of
Rights would make me do good.

Today we can cast off our cloak of colonialism. From now
on we are fully on our own. I feel the sense of pride that this
vote will bring to millions of Canadians.

When I spoke in the Senate in March, I said that I was
certain that what the government was doing was legal, and it
was. I was more concerned with the Charter of Rights than I
was with patriation of the Constitution. I felt that the Charter
of Rights was our social passport to the twenty-first century. I
pictured it as a beautiful beginning to freedom, liberty, rights
and security to be enjoyed by all Canadians wherever they are.
That was my hope and dream.

Unfortunately, it was not to be. It became a hollow victory,
with the overriding and "notwithstanding" provisions which
my friend, Senator Godfrey, loved so much. I wish that the
words "override" and "notwithstanding" had never been born
in the English language, for they have both done almost
irreparable damage.

The Charter of Rights is now subject to provincial override.
Provincial legislatures may pass laws overriding the rights,
amongst others, of the physically and mentally handicapped.
You would have thought that there would have been some
sympathetic "give" there. What a poor excuse to claim that
they could not afford to provide access to public transportation
for handicapped persons. It was a mere excuse and a low blow.
Provinces may also pass legislation which overrides the Chart-
er of Rights and Freedoms. The hope is that the overriding
legislation must be renewed every five years.

When the Charter of Rights was transformed into the best
in the world by Canadians themselves, as they argued their
case before the Senate-Commons committee, more than 80 per
cent of Canadians, according to the polls, were in favour of the
charter. As one columnist rightly said: "The Charter of Rights
has been transformed into a Charter of Powers."

Provincial premiers unjustifiably taking on the right to
speak for all citizens on all matters have emasculated the
Charter to protect their own powers and advance the interests
of their bureaucracies.

The Charter of Rights was designed and based upon trust.
The "Charter of Powers", designed by provincial premiers, is
based upon mistrust. The provinces have shot the Charter of
Rights full of holes.
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What the Charter rightly calls "fundamental freedoms"-
freedom of conscience and religion, freedom of thought, free-
dom of speech, freedom of peaceful assembly and freedom of
association-are put at the mercy of 10 provincial legislatures
which can override them at will.

Senator Flynn: Parliament can also do that, not only the
provincial legislatures.

Senator Croll: The same applies to legal rights, such as the
right to habeas corpus, the right to public trial, the right to
counsel, the right to be secure against unreasonable search and
seizure, and the right not to be arbitrarily detained or
imprisoned.

The same applies to equality rights, the right to equal
protection and equal benefit of the law, prohibiting discrimina-
tion on grounds of race, national or ethnic origin, colour,
religion, sex, age or mental or physical disability.

One of the prime objectives of the Charter was supposed to
be national unity-equal rights and equal treatment for all
Canadians from sea to sea. Now the rights will vary from
province to province in a legal crazy quilt. This is a shattering
blow to national unity. Well, you have to live with some things.

Politics has its own reward for the hardship and sacrifice of
political life. The pride and satisfaction on an occasion such as
this are our reward and payment. This gives a great feeling of
having done something of value for your fellow man. When the
Charter of Rights came before Parliament, I endorsed it fully.
I said to myself, "Well, old boy, you have it made. This is what
you have always been asking for and hoping for. Once it is
finished, it will be time to move on and out." That, however,
was not to be. The provincial premiers have messed things up,
and now we have another generation of work ahead of us, work
that must be done. This is a historie decision, nevertheless, that
spurs us on to greater efforts. There is much to do for
tomorrow and tomorrow and tomorrow.
• (1740)

I told you that I am a first-generation Canadian. In my
family there are now three generations growing up. I feel they
will be proud to know that their father, their grandfather and
their great-grandfather played a positive role in these historic
events in the life of our country. I hope all Canadians will feel
that way.

In supporting this motion I hope I have paid my dues. We
have lost a generation of social advance. It will take us that
long to catch up on our promises of freedom, liberty and
security. When we have passed the bill we will still be balkan-
ized, however. It is not what we expected, but it is the best that
is possible at this time, and it is better than that which was
available yesterday. This is progress. I do not like the package.
I think the federal government gave away too much. I am,
however, a loyal rebel, and so I endorse it and embrace it.

It would not be right for me to sit down without saying a
word about the man who is entitled to the credit for all of this,
namely, Pierre Elliott Trudeau. He sacrificed much but gained
much more, and history will write his name in big letters. We
will remember him for a very long time.

[Senator Croll.]

We must also couple with his name that of Jean Chrétien,
the Minister of Justice, the great conciliator, the master of
consensus. He made possible what sometimes seemed
impossible.

Senator Flynn: Go and tell them that in Quebec.

Senator Croll: In this vote, we now become part of history.
Senator Flynn: I have two questions for Senator Croll.
Senator Croll is very happy with the Charter of Rights. Is

he happy that we have a British Charter of Rights? You are
asking us to adopt the Charter of Rights. Are you happy with
that?

Secondly, you are very happy with the consensus. Would
you say that in Quebec?

Senator Manning: Honourable senators, in view of the time,
I assume that it would be preferable to adjourn now and
continue the debate after dinner.

The Hon. the Speaker: Honourable senators, Senator Man-
ning has called it 6 o'clock. Do you agree, honourable
senators?

Hon. Senators: Agreed.

Senator Frith: Honourable senators will realize that we
resume automatically at 8 o'clock. The bell will ring, of course.

The Senate adjourned during pleasure.

At 8.10 p.m. the sitting was resumed.
Leave having been given to revert to Notices of Motions:

THE CONSTITUTION
MOTION FOR AN ADDRESS TO HER MAJESTY THE QUEEN-

MOTION RESPECTING DISPOSITION

Hon. Royce Frith (Deputy Leader of the Government), with
leave of the Senate and notwithstanding rule 45(l)(h), moved:

That the motion of the Honourable Senator Perrault,
P.C., for an Address to Her Majesty the Queen respecting
the Constitution of Canada be disposed of as follows:

At five o'clock p.m. on Tuesday, 8th December,
1981, the Speaker shall interrupt the proceedings and
put all questions necessary to dispose of the said
motion.

He said: Honourable senators, I wonder if I might ask the
indulgence of Senator Manning, who is the next speaker in the
debate, to allow me an opportunity to take care of some
housekeeping matters of importance to all senators.

Honourable senators will recall that we have a bouse order
that deals with the beginning of this debate. We passed that
order. We left until today or tomorrow the discussion of a time
at which we would feel that ample opportunity had been given
to all senators who wished to speak, and ample opportunity for
amendments to be made.
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Honourable senators will note that this motion is virtually
identical to the second paragraph of the previous motion, the
paragraph that was withdrawn. The date bas now been filled
in, that date being Tuesday next, the 8th of December, 1981,
at 5 o'clock in the afternoon.

Hon. Jacques Flynn (Leader of the Opposition): Honour-
able senators, of course there is no problem with accepting the
motion. I simply want to confirm that this motion conforms
with the discussions which were held between the Leader and
the Deputy Leader of the Government and some of the sena-
tors on this side of the chamber.

At this time I merely want to point out that the Leader of
the Government, as is customary, should have the last word in
this debate. 1, too, should have the opportunity to speak at the
end of the debate. If, by 5 o'clock on Tuesday, this has not
occurred, perhaps the vote will have to be postponed for an
hour or so, or perhaps even delayed until later on in the
evening. I would simply like to say that 5 o'clock is the time
agreed upon unless circumstances warrant unanimous approv-
al, in good faith, of a postponement to a later time on the same
day.

I do not think we should be strictly bound by setting the
time at 5 o'clock. If someone has something more to say, I
think we should allow him to say it.

Senator Frith: Honourable senators, under our rules we can,
with unanimous consent, make changes to fit the circum-
stances. I feel that what the honourable senator has said really
applies to every order that we make; namely, that we reserve
the right to change something so long as we have unanimous
agreement. We will not be the victims of our own order. The
order will, however, provide that the vote be taken at 5 o'clock.

Senator Flynn: Agreed.
Motion agreed to.

BUSINESS OF THE SENATE
ADJOURNMENT

Hon. Royce Frith (Deputy Leader of the Government):
Honourable senators will want to know about the schedule for
sittings between now and the time of the vote. The understand-
ing and agreement between the leadership on this side of the
chamber and that on the other side is as follows: We will sit
tomorrow morning from 10 o'clock until 12.30 p.m., and again
from 2 until 4.30 in the afternoon. That will give us four to
four-and-a-half hours for debate. We would not need any
order thereafter because the rules come into effect to bring us
here on Monday at 2 o'clock.

We intend to sit on Monday at 2 o'clock in the afternoon
and again at 8 o'clock in the evening. We will then sit Tuesday
afternoon unless we find that, because we need the extra time,
we wish to sit Tuesday morning as well. Otherwise we will
simply let the rules apply and sit at 2 o'clock in the afternoon.

Therefore, honourable senators, I move, seconded by the
Honourable Senator Flynn, P.C., with leave of the Senate and
notwithstanding rule 45(1)(g), that when the Senate adjourns

today, it do stand adjourned until tomorrow, Friday, Decem-
ber 4, 1981, at 10 o'clock in the forenoon.

The Hon. the Speaker: Is leave granted, honourable
senators?

Hon. Senators: Agreed.
Motion agreed to.

THE CONSTITUTION
MOTION FOR AN ADDRESS TO HER MAJESTY THE QUEEN-

MOTION FOR TELEVISING OF FINAL VOTE

Hon. Royce Frith (Deputy Leader of the Government), with
leave of the Senate and notwithstanding rule 45(1)(h), moved:

That pool television cameras and pool newspaper pho-
tographers be permitted in the Senate Chamber for the
purpose of recording the final vote on the motion of the
Leader of the Government in the Senate for an Address to
Her Majesty the Queen respecting the Constitution of
Canada.

He said: Honourable senators will have watched and
enjoyed-or, at least will have been interested in-the report-
ing of the vote in the other place. A request has been made by
the media that it be permitted entry into the Senate chamber
to record the final vote on the motion respecting the Constitu-
tion. Permission is needed for that. I repeat, the request is for
Senate approval of the simple recording of the vote, which will
be held, according to our order, at 5 o'clock on Tuesday
afternoon.

Hon. Senators: Agreed.
Motion agreed to.

* (2010)

MOTION FOR AN ADDRESS TO HER MAJESTY THE QUEEN-
DEBATE ADJOURNED

Hon. Ernest C. Manning: Honourable senators, I enter this
debate sharing at least one mutual bond with all other honour-
able senators in this chamber. Whatever our assessment of the
constitutional package may be, we surely share a mutual sense
of relief that this phase of this long divisive exercise is finally
drawing to its close. I say "this phase" because the conse-
quences of what is being done are still ahead of us. We should
not be under any illusions as to how serious those consequences
may be.

Before we give our final judgment on this matter, we should
recognize that we have corne full circle in what started out as
an effort to preserve the national unity of this country. If this
constitutional package is approved here and at Westminster,
we will be back precisely where we were a year ago as far as
the Quebec-versus-the-rest-of-Canada issue is concerned,
except the positions will be more polarized and the Quebec
government's anger at what it interprets as a betrayal will
make future negotiations even more difficult than before.

With the birth of the Parti Québécois some years ago,
Canadians became aware that growing dissatisfaction in

December 3, 1981 SENATE DEBATES 3167



SENATE DEBATES

Quebec posed a real and serious danger to Confederation.
That awareness and concern increased with the election of a
separatist government. More and more voices warned that
Quebec would move to separate from Canada unless our
federal system were restructured to give the French Canadian
majority in Quebec more latitude to be masters within their
own house.

The concept of a new federalism was born and the term
"new federalism" was interpreted by Quebecers to mean more
latitude provincially to fulfil their particular aspirations and
desires, not separate from, but as an integral part of Canada.
The concept of greater latitude to fulfil regional aspirations
elicited a warm response from other regions of Canada, espe-
cially western Canada where many people had, for years, feit
left out of the national decision-making process.

The idea of a new federalism, a restructuring of Confedera-
tion with a view to addressing these long-standing provincial
and regional grievances, gained a substantial measure of
public support.

I do not know if it was the rising tide of these desires,
especially in Quebec, or a personal obsession to re-make the
face of Canada in his own image, that caused the Prime
Minister to embark on the course that has brought us as a
nation to the situation in which we find ourselves today. I do
know that, when Quebec pressures for fundamental change
reached the point at which the separatist government launched
a referendum on what it called "sovereignty association"-
which was really separation under another name-the Prime
Minister made some strong and effective pleas to his fellow
French Canadians. He pleaded with them to reject the referen-
dum; he urged them to reject sovereignty association. He said,
in effect, "Reject the idea of severing your traditional ties with
the rest of Canada and we will ensure that your future will be
far greater as an integral part of Canada than you can hope
for by going it alone. We will reform our federal structure so
that you can be masters within your own house in those
matters which are of special importance to you."

Public leaders generally throughout Canada endorsed the
Prime Minister's proposition and supported his appeal. They
welcomed the proposed restructuring and modernizing of Con-
federation, not only to meet Quebec's concerns, but because
they saw in it a solution to many regional grievances in
western Canada and in the Atlantic provinces.

A majority of Quebecers took the Prime Minister at his
word. They rejected sovereignty association; they rejected
Premier Lévesque's anti-Canada propaganda; and they voted
to remain a part of Canada and of the new federalism which
they were promised.

Following the referendum, the Prime Minister initiated the
process that was supposed to lead to that new co-operative
federalism. He convened a First Ministers' Conference on
constitutional reform. He proposed to patriate the B.N.A. Act
with an amending formula, and he wanted an entrenched
Charter of Rights. The scope of the proposals was too broad to
afford a realistic hope of general agreement. A committee of

[Senator Manning]

ministers was set up to work for a consensus, but the time
frame imposed was too restricted to afford hope of success.

As the discussions proceeded, it became obvious that the
Prime Minister's concept of what Canada should bc was
fundamentally different from that of most of the provincial
governments. Instead of a greater recognition of provincial
concerns and interests, the Prime Minister wanted a stronger
federal role to be the cornerstone of any new federalism. But
he wanted more-he wanted the provinces to join in asking the
Government of Great Britain to entrench in the Canadian
Constitution a Charter of Rights that would fundamentally
change the Canadian pattern of parliamentary democracy.

The British tradition with respect to the supremacy of
Parliament, that had been our heritage since our birth as a
nation, was to be set aside, and our Constitution was to be
Americanized. No longer were the people's representatives to
be trusted with the guardianship of citizens' rights; instead,
these rights were to be spelled out and entrenched in the
Constitution and henceforth the appointed judges of the
courts, not the elected representatives of the people, would be
the guardians of citizens' rights and the adjudicators when
those rights were in dispute.

Not surprisingly, the committee was unable to reach a
consensus, and a further First Ministers' Conference resulted
in eight of the ten provincial governments rejecting the federal
proposals.

The Prime Minister then embarked on a course of unilateral
action. He was persuaded to reconsider his ill-advised decision
by two things: First, the judgment of the Supreme Court to
which he referred the constitutionality of his proposed course
of action only when forced to do so by Parliament; and,
second, the realization that, in the light of the court's decision,
there was little prospect that Westminster would approve his
package without the concurrence of at least a majority of the
provinces.

That an Accord was finally reached with nine of the ten
provinces is a tribute to those who were striving to bind up the
nation's wounds, and it is something for which we can all be
thankful. Had the Prime Minister persisted with his unilateral
action, he would have inflicted irreparable damage on Confed-
eration and might well have destroyed it entirely. He would
have gravely damaged relations between Canada and Great
Britain which, in turn, would have caused further deep resent-
ment in many regions of Canada. We can surely al] agree that
if we are to proceed at all with the constitutional package, it is
far better for us to proceed with at least near unanimous
accord than in the manner proposed by the Prime Minister.

* (2020)

Since the Accord, and since a measure of agreement has
been reached on the issue of women's rights and aboriginal
rights, there has been a good deal of self-congratulation,
particularly among government members in both houses. It is
nice to see them so happy. But many concerned Canadians
must be wondering what real grounds there are for all the
self-applauding. I come back to what 1 have said about the
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initial situation that more than anything else gave birth to this
long and tortuous exercise. It was Quebec's threat of separa-
tion; and after all the painful hassle we have gone through,
where does Quebec stand in this matter today? She stands
precisely where she stood before, only more self-isolated than
ever from the rest of Canada, more polarized, more angry and
more resentful because she feels she was betrayed.

I want to emphasize that I believe the Quebec government is
wrong and extremely unwise in rejecting the Accord. I believe
the Prime Minister is right when he says that Premier
Lévesque never wanted an Accord. He is a separatist, wholly
committed to taking Quebec out of Confederation, and his
consistent goal bas been to prove that Confederation does not
and cannot work as far as Quebec is concerned. For that he
deserves the condemnation of the Canadian people, both fran-
cophones and anglophones.

Senator Flynn: Hear, hear.

Senator Manning: But it must be recognized that he has
now been given more grounds than he had before-

Senator Flynn: Right on.

Senator Manning: -to argue that Quebec cannot hope to
fulfil its aspirations within Confederation. There is nothing in
the constitutional package that meets the commitment given
Quebecers-

Senator Flynn: That's right.

Senator Manning: -that they would have more latitude to
be masters in their own house.

Senator Flynn: Right on.

Senator Manning: The Prime Minister's Charter of Rights
restricts the power of the Quebec Assembly, as it does the
legislature of every other province, more than they were
restricted before, because the Charter clearly takes away their
right to legislate in areas in which they have been free to
legislate in the past.

An Hon. Senator: He gets it through the people.

Senator Manning: We should be forgiven for wondering if
the Prime Minister has really thought through the dangers to
the future unity of Canada inherent in the course to which he
bas committed himself and Parliament.

An Hon. Senator: He trusts the people.

Senator Manning: If the package is passed by both houses of
Parliament, Westminster will undoubtedly pass it, in view of
the Accord reached with nine of the ten provinces. The
Constitution and Charter will then become binding on all
Canadians and Canadian governments. But if the Quebec
government refuses to recognize and be bound by it, as it
already has said it will, precisely what can and will the federal
government then do? If the government ignores open defiance
of the Constitution, it will be bowing to anarchy and will
undermine if not destroy one of the cardinal principles on
which the Charter itself says Canada was founded, namely,
the rule of law. If it tries to enforce the Constitution by court

judgments and sanctions, or other harsh means, it will create a
situation that Premier Lévesque will misrepresent as persecu-
tion of French Canada by English Canada, and create an
environment in which he might well win another referendum
on separation, which would almost certainly ensure the break-
up of Confederation.

The question I ask the Prime Minister, the question I ask all
honourable senators, the question I ask myself, is this: Are the
actual benefits to Canada in the constitutional package now
before us sufficient to justify creating a situation that may well
produce such dire results? In my own best judgment, the
answer is no. There is no real profit in gaining a new Constitu-
tion if in the process you lose a nation.

Senator Flynn: That's right.

Some Hon. Senators: Hear, hear.

Senator Manning: Before this house of sober, second
thought gives its decision, we should seriously consider not
only the substance but the implications of what we are being
asked to approve, and whether the ultimate end will be a profit
or a loss for Canada. The patriation of the B.N.A. Act
certainly is a desirable step, and one which has strong support
from the Canadian people. By approving the package we will
also be adopting a reasonably good amending formula-not
necessarily the best formula, but one which has general sup-
port and which can be further refined at a later date.

If the package contained only those two proposals, it would
pose no threat to Canada's future and would command
enthusiastic public and government support. An accord on
those two provisions, involving all 11 governments, could have
been reached months ago. The package would have had a
speedy passage through Parliament and speedy approval by
Westminster. By now patriation with an amending formula
would have been an accomplished fact.

Senator Flynn: That's right.

Senator Manning: We would have avoided the long divisive
debate that has consumed so much time and effort on the part
of all governments, while far more urgent economic issues have
gone unattended and the country bas slipped deeper and
deeper into recession.

An Hon. Senator: Indeed.

Senator Manning: But the constitutional reform package
was not restricted to those two basic provisions. Instead, the
Prime Minister insisted on including his Charter of Rights,
and immediately the package became a highly controversial
and divisive document, making the negotiation of even an
incomplete accord a long and tortuous exercise. As a result of
all that effort, what precisely do we now have?

First, we have a Charter that requires the abandonment of
the long-standing British tradition under which Canada's par-
liamentary democracy has operated successfully for over 100
years.

Secondly, we have a Charter poorly drafted and containing
ambiguous terms which insure costly and time-consuming
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litigation before the courts finally establish what, in their
opinion, many of the provisions actually mean.

Thirdly, we have a Charter that has been accepted only with
reluctance and without enthusiasm by the majority of the nine
provincial governments that finally signed the Accord, and
then only after it had been modified by the insertion of
"notwithstanding" clauses to the point where it is self-contra-
dictory and satisfies none completely and many not at all.

The fundamental right to own property and not be deprived
thereof without due process and just compensation is not in the
Charter at all. The provisions to protect women's rights are
still being criticized as incomplete and unacceptable. Wide-
spread dissatisfaction still prevails regarding aboriginal rights.
Civil rights groups are charging that the Charter is still
woefully defective in many respects. Law enforcement organi-
zations are condemning it because it will make the enforce-
ment of criminal law even more difficult than it is now.
Pro-life groups are condemning it because it doesn't protect
the yet unborn. Spokesmen for the physically handicapped and
disabled say it is unacceptable. Even the Prime Minister is now
dissatisfied because it is no longer the Charter he wanted.
Such is the finished product we are now asked to approve.
* (2030)

Is this the hallmark of statesmanship? Is this the crowning
glory of inspired national leadership? Is this that for which
men hope to have their names emblazoned in the annals of
history by a grateful citizenry? Surely the Canadian people
deserve better than this. Surely a nation's constitution should
be a document that by its excellence commands respect and
spontaneous public support-the embodiment of their hopes
and aspirations and ideals in a document which people wel-
come and accept and embrace with enthusiasm and pride. Not
by any stretch of the imagination does this Charter of Rights
fall into that category.

Coming back to the main point of concern I have already
expressed, the inclusion of this Charter more than anything
else is what is keeping a province with over 25 per cent of
Canada's population from signing the Accord, and, if adopted,
it will pose the dangerous, unnecessary and unacceptable risk
of precipitating Quebec's separation from Canada. It is a
ticking constitutional time bomb with the potential to blow
Confederation apart.

Senator Walker: Hear, hear.
Senator Manning: I appreciate that what is proposed places

senators from Quebec in a difficult position and forces them to
make a very difficult decision. The attitude and conduct of
Quebec's separatist government is repugnant to everyone who
cherishes Canadian nationhood and the importance of har-
monious relations between the provinces united by the tics of
Confederation.

Senator Frith: Hear, hear.
Senator Manning: Quebec's Bill 101 and the manner in

which it is being administered has placed the one million
anglophones in Quebec in an intolerable position, and is
embarrassing to francophones as well.

[Senator Manning.]

Many no doubt feel that a federal Charter of Rights may be
the solution to the unacceptable situation Quebec's separatist
government has created within the province. But I remind
honourable senators that a national Charter of Rights will not
help the Quebec situation unless it is respected in Quebec, and
such respect is not assured simply because a Charter has been
passed by Parliament. What we have to consider is whether
having regard to the attitude of Quebec's present government
the latter end, if this Charter is passed, will be better or worse
than the first.

Finally, honourable senators, I remind you of a lesson we
can learn from Canadian history as it relates to past efforts to
bring about constitutional reform. As far back as 1931, this
matter was debated when the Statute of Westminster was
under consideration by the British Parliament. Because a
consensus on an amending formula could not be reached,
Canada asked that the amending process be left at Westmin-
ster to be exercised only at Canada's request and for such
amendments to the B.N.A. Act as Canada desired. To say that
this left Canada in a colonial status is utter nonsense. Canada
has been completely free from colonial status ever since the
Statute of Westminster was passed 50 years ago.

The Prime Minister tried to justify his proposed unilateral
action by claiming that for over 50 years Canadian govern-
ments have been striving constantly but without success to
reach a consensus on patriation and an amending formula. I
was privileged to participate in every federal-provincial confer-
ence at which the Constitution was discussed between 1935
and 1968, and I assure you the true story is something very
different.

From time to time constitutional reform was placed on the
agenda, sometimes by the federal government, sometimes by
one or more of the provinces. The discussions were never
carried on under any sense of urgency. The subject was
approached from the premise that patriation and an amending
formula were desirable, if agreement could first be reached.
On every occasion when it became obvious that to pursue the
matter further would be divisive and detrimental to national
unity, the issue was set aside by mutual consent, sometimes for
several years. There was a shared conviction that what the
country would lose by forcing the issue was more than it would
gain.

That pattern prevailed during the entire regime of Prime
Minister Mackenzie King, Mr. St. Laurent, and the late Mr.
Lester Pearson. In the mid-1960s under Mr. Pearson's leader-
ship a concerted effort was made to reach an accord on
patriation and an amending formula in time to complete the
exercise by Canada's Centennial Year. After a long series of
meetings of provincial attorneys general, chaired by the feder-
al Minister of Justice-first Mr. Davie Fulton and later Mr.
Guy Favreau-a unanimous consensus was reached which
became known as the Fulton-Favreau formula. The commit-
tee's unanimous recommendations were accepted without
alteration by a First Ministers' Conference chaired by Prime
Minister Pearson. That Accord was signed by the Government
of Canada and not nine but all ten provincial premiers. It was
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further mutually agreed that the federal government would
submit a resolution to Parliament, and the provincial premiers
to their respective legislatures, formally ratifying the agree-
ment that had been reached. Regrettably, the Union Nationale
Party in Quebec launched a vigorous campaign against the
proposal, and the then Quebec premier, Mr. Jean Lesage,
reluctantly advised the Prime Minister that his legislature
would not ratify the Accord.

The disappointment was great, but the important and sig-
nificant thing is this: Notwithstanding the disappointment, not
one government leader, federal or provincial, argued that the
federal government and the other nine provinces should pro-
ceed anyway. That was not because Quebec had a veto power,
any more than it has such a power today. The matter was not
forced because every government leader acknowledged that, by
forcing the issue, what the country would gain would be
significantly less than what it would risk losing through the
strain such an action would put on the ties of Confederation.

Senator Flynn: Right on.

Senator Manning: The same wisdom prevailed when the
Victoria Accord broke down in 1971. Where is that wisdom
today?

Senator Smith: Gone!

Senator Manning: Honourable senators, it is in the light of
all these circumstances and considerations that we must assess,
and pass judgment on, the Address that is now before us. This
I have endeavoured to do; and, after weighing what will be
gained against what may well be lost, I have reached the
conclusion that I cannot in good conscience support this
constitutional package so long as it contains a Charter which is
fundamentally unsound, especially when there exists no set of
compelling circumstances making its passage imperative, but
there does exist a set of circumstances in which its adoption
will pose a grave and unacceptable threat to Canada's future
as a nation.

For those reasons, and notwithstanding my satisfaction with
the measure of accord that has been reached, for the good of
Canada I am compelled to vote against the Address in its
present form.

a (2040)

Senator Walker: Honourable senators, it is obvious to us al
why the former Premier of Alberta, who served so well in that
top job from 1943 to 1968, should be awarded the first and
only Order of Excellence of Alberta. He gave us a wonderful
exhibition this evening.

Senator Macdonald: Senator Bird is waiting to speak.

Senator Walker: Then, by all means, ladies first.

Hon. Florence B. Bird: Honourable senators, in the words of
Tom Payne, "These are times that try men's souls." I assure
you they also try the souls and minds of women. For over a
year now, many of us have been torn and battered by the
winds of intense, conflicting emotions; emotions that have, at
times, dimmed the light of reason and mature judgment.

Like many other Canadians, I enjoyed a sense of quiet
satisfaction, of pride when the Joint Committee on the Consti-
tution presented its report. It had worked long, hard and
wisely to hammer out a new Constitution with a truly
entrenched Charter of Rights and Freedoms. It produced an
enlightened document based on information gained at the
hearings that required necessary compromises by the federal
government. It was an enlightened document based on a
sophisticated, modern concept of equity and justice. It was a
triumph of statesmanship over partisan politics.

After the Supreme Court brought down its decision, I
wanted the government to take the resolution to Westminster
immediately, without trying, once again, to reach a consensus
with the provinces. I wanted that for two reasons. First, I was
sure that the ten provincial premiers would never reach a
consensus that the federal government could possibly accept.
After listening to that shameful conference in September
1980, I was convinced that the majority of the provincial
premiers were selfish, arrogant and destructive, that they were
charting a collision course that would eventually destroy our
country.

Senator Flynn: But not the Prime Minister.

Senator Bird: Perhaps, honourable senators, I was too hard
on them. I am a federalist. I am convinced of the necessity of
having a strong federal presence. I deplore the way the power
of Parliament has been whittled away by judgments of the
Judicial Committee of the Privy Council at Westminster. I
believe that, for the good of the country, every effort should be
made to prevent further attrition of the power and supremacy
of Parliament.

My second reason for wanting immediate referral to London
is quite simply that I personally believe that custom and
convention should be ignored if they have outlived their useful-
ness. They are valuable tools for constructive action when they
are servants, but they are restrictive tyrants when they are
masters. On the other hand, I have always had a profound
respect for law because without law and confidence in the
integrity of our judicial process we have anarchy.

Therefore, when the Supreme Court ruled that Parliament
has the legal right to take the resolution to Westminster, I
thought we should not stand upon the order of our going, but
go at once. As time went on, I was swayed by a new and
different emotion. I was angry when it became apparent that
the Parliament at Westminster would probably reject the
resolution because it did not conform to its concept of tradi-
tional custom and convention. I felt this vestigial form of
colonialism was not only ridiculous but also an insult to the
Parliament and the people of Canada.

Senator Flynn: Come on.

Senator Bird: Then common sense took over. I realized that
the parliamentary system we have adopted from Britain does
require that custom and convention be respected. I realized
that another last try must be made to find an accord. After
that my spirits vacillated between hope and despair. And then,
incredulous, I was swept in a moment of euphoria when a sort
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of political miracle took place, when nine of the provinces and
the federal government reached an agreement.

I am sure that the provincial premiers reached the accord
because public opinion made them aware that their intransi-
gence was not acceptable.

Senator Smith: That is what you think.

Senator Bird: Yes.

Honourable senators, from the beginning of this exercise in
constitution making, reason and common sense told me that
we had to compromise, because compromise is necessary in a
federal country. Yet, I felt so emotional about the importance
of what we were trying to do that I could not endure the
thought of having the Charter of Rights gutted for the sake of
custom and convention and selfish provincialism.

Senator Flynn: Oh, come on!

Senator Olson: Right on.

Senator Flynn: Everybody is selfish but you, I suppose.

Senator Austin: Do you think that you have all the wisdom?

Senator Bird: Thank you, honourable senators.
My euphoria over the Accord did not last very long. From

the heights of relief, I was plunged into the Slough of Despond-
ency when I realized what had been done to the Charter.
Like thousands of other Canadians, I found it incredible,
almost obscene that the equality of women and men and the
existing rights of the aboriginal people should have been
disregarded in such an insensitive and arbitrary way.

Honourable senators, the place of a woman was certainly in
the kitchen and, in the case of the Constitution, in the kitchen
of the Convention Centre when Chrétien, Romanow and
McMurtry cooked up the constitutional mess of potage that
proved to be digestible for nine out of the ten premiers. It was
not wholly to the taste of the Prime Minister, since it was he
who, for the sake of agreement, was forced to be the most
flexible and the most compromising. It was he who made a
great personal sacrifice in order to achieve the Accord.
Undoubtedly, women and the aboriginal people of this country
would have been spared an agonizing experience if the numeri-
cal majority of the population had been represented in that
kitchen and, more importantly, at the conference table.

The solidarity of Canadian women and their potential power
as voters were demonstrated when they were successful in
persuading several of the premiers to agree to remove the
overrule from section 28 of the Charter. It seems incredible
that massive lobbying should have been required to do that.
The federal government had, of course, already agreed by their
support of the resolution as amended by the joint committee.

I am sure everyone in the chamber is comforted by the
knowledge that section 28 is now entrenched. It now protects
the numerical male minority of the population as well as the
female majority, which is, of course, only right and proper: we
should protect our minorities.

[Senator Bird.]

[Translation]
It should be a source of regret for all Canadians that the

Premier of the Province of Quebec has decided he will no
longer negotiate in good faith.

This attitude is not surprising. Mr. Lévesque is a separatist,
and he is not going to change.

I hope and pray that the good sense and goodwill of the
people of Quebec will prevail as it did during the referendum.

It should be a tragedy for Quebec and for Canada if Mr.
René Lévesque were able to realize his ambition.

I lived for years in "la belle province", and I am very sad
when I think about the threat of separatism. Many of my
friends live there. Part of my heart is there. My love for
Quebec and my love of Canada are intertwined.

I know that many of my dear colleagues share my feelings
and that they are torn, because their roots are deeply anchored
in the soil of Quebec.
[En glish]
They have my sympathy and understanding.

Honourable senators, we now have before us a proposed
Constitution with a reasonable amending formula, and a semi-
entrenched Charter of Rights and Freedoms that should be a
binding statement of the beliefs and aspirations of the Canadi-
an people. I am not convinced of the validity of the potential
overrules on fundamental and legal rights, in spite of assur-
ances from authorities in the field of civil rights that they may
assist in the realization of justice, rather than act as a hin-
drance. 1 am glad that the senators who spoke before me today
made me feel less badly about this aspect of the matter. It
seems to be a very strong body of opinion, and perhaps the
Honourable Eugene Forsey, who has made cogent and con-
vincing arguments against them, may not be entirely right, but
I cannot help but share some of his apprehension.

a (2050)

Fortunately, this is not a final Constitution. There can be no
such thing in a rapidly changing society. It can and must be
strengthened and improved in the light of experience, judicial
rulings and public demand.

In conclusion, I think that we are duty bound to vote for it
now. It would be incredible and improper, an affront to the
democratic process of government, if a chamber made up of
fewer than a hundred appointed members decided to delay
that resolution agreed upon by the elected representatives of
the people in the House of Commons and the elected govern-
ments of nine of the provinces. Some of us may gag a bit when
we say "Aye," but that is what we are compelled to say-
compelled by duty and a sense of responsibility.

Hon. David Walker: Honourable senators, with my apolo-
gies, now may we get down to a little hard tack? I should like
to refer honourable senators to page 4282 of the Votes and
Proceedings of the House of Commons of December 1. I am
referring particularly to section 38(1), which reads as follows:
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An amendment to the Constitution of Canada may be
made by proclamation issued by the Governor General
under the Great Seal of Canada where so authorized by

(a) resolutions of the Senate and House of Commons;
and

(b) resolutions of the legislative assemblies of at least
two-thirds of the provinces that have, in the aggregate,
according to the then latest general census, at least fifty
per cent of the population of all the provinces.

Therefore all important legislation dealing with the Consti-
tution of Canada, and amendments to it, must originate with
resolutions of both houses and then the concurrence of two-
thirds of the provinces having at least half of the population of
Canada.

Then we find all the way through here a lot of common
sense and a lot of things to congratulate the government on.

Then we come to section 41, which says:

An amendment to the Constitution of Canada in rela-
tion to the following matters may be made by proclama-
tion issued by the Governor General under the Great Seal
of Canada only where authorized by resolutions of the
Senate and House of Commons and of the legislative
assembly of each province:

In other words, any amendments to the Constitution in rela-
tion to anything as important as the office of the Queen, the
Governor General and the Lieutenant Governor of a province
must be done in this way; the changing of the number of
senators and the number of members of the House of Com-
mons must be done in this way; the use of French or English
must be done in this way; and of course, the composition of the
Supreme Court itself. Everything throughout here depends on
the co-operation of the Senate and the House of Commons. It
looks all very well.

Section 42 deals with an amendment to the Constitution in
relation to the composition of the House of Commons and the
Senate, the method of selecting senators, the number of mem-
bers by which a province is entitled to be represented in the
Senate, and the composition of the Supreme Court of Canada.
It is always the Senate and the House of Commons co-operat-
ing under this act, as they have done for 100 years, and it
should work out well.

The greatest surprise is section 47. It looks as if it is a bad
dream that has been pitched in here. That section upsets the
whole apple cart, and it looks as if the Prime Minister, or
someone acting on his behalf, was angry, because now, after
hearing about the correlation of these two great houses, section
47(1) reads as follows:

An amendment to the Constitution of Canada made by
proclamation under section 38, 41, 42 or 43 may be made
without a resolution of the Senate-

I ask you to think about that. There is no reason for it. It
has never happened in our hundred-year history, and I am
asking honourable senators, including the whip over there, to

pay attention. This is very important to him. I want him to
take it in.

Senator Petten: Of course.

Senator Walker: I am glad to hear you say that, because we
have come to the strangest part of this whole act, section
47(1).

Now we have proclamations being made at any time, on any
subject, without a resolution of the Senate authorizing the
issuance of such proclamations, whereas all the way through
the act, up until now, it is imperative that there be joint
resolutions of the Senate and the House of Commons.

Section 47(1) reads:
An amendment to the Constitution of Canada made by

proclamation under section 38, 41, 42 or 43 may be made
without a resolution of the Senate authorizing the issue of
the proclamation if, within one hundred and eighty days
after the adoption by the House of Commons of a resolu-
tion authorizing its issue, the Senate has not adopted such
a resolution and if, at any time after the expiration of that
period, the House of Commons again-

For a second time.
-adopts the resolution.

It becomes law without any consideration whatsoever of the
Senate.

I have only been a senator for 19 years, but I remember
time after time the Senate's amending one bill after another.
My friend, the Leader of the Opposition, will recall that not
more than twice were our amendments turned down by the
other place. We have worked in unison beautifully. If there
was any difference of opinion, we got together in our commit-
tees and talked to the House of Commons and worked out
something which was to the satisfaction of both houses.

We have worked in tandem all the way through, and now we
are being invited, under section 47(1), to take the whole thing
and throw it overboard. They are saying, "Get tough! Bring up
your resolution, in the knowledge that no longer do you need
the scrutiny of the Senate, no longer do you need that famous
sober second thought, no longer do you need that experience of
all the years that most honourable senators have had. Simply
wait six months, and then pass it anyway."

My suggestion to you this evening is that because, to date,
no one has indicated any reason for the passage of section 47,
all we need do, and all I am asking you to do, is to delete
section 47. It is thrown in here out of place anyway, and it
contradicts the whole purport of this bill. How anyone put this
in in the first place, I cannot imagine, but there it is, and that
is my suggestion to you because it is illegal, it does not make
sense and it should be removed. You cannot have the rest of
this resolution include section 47. If the matter bas to be heard
in the Supreme Court, I say with confidence that I think they
would find this section ultra vires.

Rather than giving you a big dose of it, read it for your-
selves. You are all experienced legislators, and I depend upon
your common sense to insist. All we need to do is make this
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amendment. It only takes fives minutes to do it. When the
House of Commons sees what a foolish thing has been done by
including it, I think the House of Commons will be glad to
make the necessary amendment within an hour of receipt of it.

What will happen if it is left in there? Let me preface my
remarks by saying that here we have what I think is a
wonderful house. I have thought so for all the years I have
been here. Having sat in the House of Commons, and in the
cabinet for some years under Mr. Diefenbaker, I came over
here expecting to see a lot of sleepy old gentlemen. I was,
however, very pleasantly surprised. The Standing Senate Com-
mittee on Banking, Trade and Commerce is the best commit-
tee in Canada. There is no doubt about that. The Americans
are hearing a great deal about it, for business reasons. It is a
wonderful committee, made up, generally speaking, of out-
standing members. I am one of the exceptions; I am not as
outstanding as most of the others. The House of Commons is
delighted to send its problems over to our Banking, Trade and
Commerce Committee, under the charimanship of the ablest
man I have ever met in matters of this kind, Senator Hayden.
* (2100)

Hon. Senators: Hear, hear.

Senator Walker: Our National Finance Committee, under
my friend Senator Everett, has a pretty terrific reputation also.

All of the committees, except the Transport and Communi-
cations Committee, under the chairmanship of Senator Smith,
are, you will be glad to know, headed by Liberals.

We deal with the Criminal Code too. The House of Com-
mons will tell you that they could never do it. They would not
have the time or the expertise. In the field of constitutional law
we do practically the whole thing.

Those are our four main committees, in addition to which
there are another 10 or 12, including Senator Croll's. He
always has one or another going.

We cannot get along without the Senate, and yet here we
are with section 47. Under the provisions of section 47 the
House of Commons could, in five minutes, pass an act to get
rid of the Senate, and just by waiting six months and having it
passed again the Senate could not fight against its becoming
law.

Senator Frith: They would need the vote of the provinces, of
course.

Senator Walker: Yes. Section 38 provides that they would
need the concurrence of two-thirds of the provinces having at
least 50 per cent of the population of all the provinces; that is
true.

You know, our present Prime Minister could convince any-
body about anything.

Senator Doody: Almost anything!

Senator Walker: "Almost" is very well put.
We are a chamber of sober second thought; there is no

doubt about that. But what happens if section 47 is enacted?
We will, by so doing, make ourselves different from almost

[Senator Walker.]

every other democracy in the world. Every democratic govern-
ment has a second chamber-they call it the bicameral sys-
tem--but we would become a unicameral system. Even New
Zealand has a second chamber-I think they were the last to
get one-as has almost every democracy in Europe. Why are
two chambers necessary? It is because one chamber, working
alone, gets too frisky. They try to do stupid things. They need
to be brought back into line by a second chamber. That is
something that has been proven over and over again.

This is the third bill in which the Prime Minister has tried to
get rid of the Senate. He does not say openly that he is trying
to do this, but he has made it awfully simple to do so this time.
AIl he has to do is pass an act to abolish the Senate, wait for
six months and then make it the law. Why in the name of
heaven would he want to do that, when, to my knowledge and
throughout the history that I know of the Senate, no veto has
ever been imposed? Everything has been worked out by
mutual and happy agreement, and we are on the best of terms
with the House of Commons-or, at least, I thought so until I
read section 47, which I do not think anybody has studied.

Why should Canada be the exception among the democra-
cies of the world, which have found it necessary to have two
chambers? There is no reason for that. Certainly, no reason
has been given. Nothing in the history of the Senate has been
brought forward as a reason for blasting us in this way. No
reason has been given to prove that Canada is different from
any other democracy. We do know this, however, that where
you have a single house running a country a clever man can
manipulate it, can become its master and, finally, its dictator.
That is one of the weaknesses of the unicameral system.

We tried the idea of a House of the Provinces. That, really,
on the face of it, was ridiculous.

Going back into fairly recent history, since the United
States had their own Constitution they got along with a house
which was chosen by the legislatures, two senators from each
state, none of them being elected by the people. The Ameri-
cans are an honourable race, and they were even more so a
hundred years ago, nevertheless, their Senate became the most
corrupt political body in the whole world. It was so corrupt
that they had to do away with it. Why? Because everybody
who was appointed by the legislatures, or by the other mem-
bers, represented some interest or another, and the only way
they could get anything for their own state was to get together
with others from other states so that they would have enough
votes to get what they wanted. They, in turn, would then go
along and help the other fellow. It became, as I say, so corrupt,
that I think it was President Taft, in 1913, who created a
Senate which was directly elected by the people. This soon
became the most powerful elected body in the history of the
world. It was fantastically powerful and fantastically
successful.

If the Prime Minister were to bring forward a plan to make
our Senate an elected body, I would retire from the Senate at
once and say, "Go ahead, that's a wonderful idea." He would
not do so, however, because the Senate would soon become
more powerful than the House of Commons.
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You are all very modest, honourable senators, and you do
not think of this, but we have in the Senate today people like
Senator Manning, one of five former provincial premiers. We
also have something like 20 privy councillors, most of whom
have served in a Canadian cabinet. Where else could you get
that kind of representation? Another very important charac-
teristic of our Senate is that we have in it people who are very
able, and you have to give credit to the Liberals for finding
some of the senators they have appointed, not necessarily
prominent in the field of finance but prominent in some
profession or other, or some trade or other.

Most of us make a point of representing the place we come
from. I have quite a job doing that. I am the senator from
Toronto. I notice that nobody boos any more when I say that.
In the old days, 20 years ago, they used to boo. We are
starting to get liked, and recognized, I suppose.

Can I not just appeal to you on this occasion? Please do not
put this thing through. Do not whitewash what is so obviously
a horrendous black mark, which makes the whole thing seem
simply ridiculous.

We are going to hear some good speeches tonight-some
further good speeches. I corrected myself because I had to
include Senator Manning, who has already made a very good
speech.

MOTION IN AMENDMENT

Senator Walker: I move, seconded by Senator Macquarrie:
That the proposed Constitution Act, 1981, be amended

by deleting therefrom Section 47 and making the appro-
priate changes by re-numbering the remaining Sections
accordingly.

Thank you very much. I would be delighted to answer any
questions.
* (2110)

The Hon. the Speaker: Honourable senators, it is moved by
the Honourable Senator Walker, P.C., seconded by the Hon-
ourable Senator Macquarrie:

That the proposed Constitution Act, 1981, be amended
by deleting therefrom Section 47 and making the appro-
priate changes by re-numbering the remaining Sections
accordingly.

As you know, honourable senators, there is a ruling that,
pursuant to the order adopted on December 2, 1981, a record-
ed division is deferred.

Hon. Paul Lucier: Honourable senators, I will not take
much of your time with my remarks on the resolution before
us. As a member of the Special Joint Committee on the
Constitution of Canada, I had the good fortune of being
present for much of the constitutional debate. I have also
heard and read many excellent speeches made in this house by
honourable senators from both sides, and believe that most
sections of the resolution have been fully debated.

My remarks will deal with two provisions which are of
particular concern to people living north of the 60th parallel:

namely, section 35 which deals with aboriginal rights; and
section 42(1)(e) and (f), which deals with "the extension of
existing provinces into the territories" and "the establishment
of new provinces."

I will deal first with section 35, which concerns aboriginal
rights. The joint committee spent many hours hearing evidence
from Indian, Inuit and Métis leaders before finally agreeing to
enshrine aboriginal rights in the new Constitution. We were
told repeatedly by all native groups that aboriginal rights
would have to be included in the Constitution before it goes to
Westminster. We were told that the premiers would never
agree to such a section being added at a later date. The New
Democratic Party, in particular, fought on behalf of the native
groups to have aboriginal rights entrenched. Mr. Broadbent
then threatened to withdraw his support of the resolution
unless the Prime Minister went back to the premiers for
another round of negotiations. This was done and, lo and
behold, the premiers said, "take section 35 out of the pack-
age." Who was the most surprised person in Canada when the
premiers took that position? Mr. Broadbent, of course. It
seems that the Prime Minister was supposed to go back and
negotiate, but was not to agree to anything.

It sounds like typical NDP politics to me-an attempt to be
everything to all people that ends up being nothing to anyone.
It was only a massive pressure campaign by native and non-
native groups, including the entire Northwest Territories
Legislative Assembly which travelled to Ottawa for a full
week, that forced the premiers to backtrack and finally agree
to re-insert section 35, with the addition of the word "existing"
to "aboriginal and treaty rights." For a party that would like
to represent labour unions, which know all about negotiations,
the NDP hung themselves out to dry on that move.

An Hon. Senator: Hear, hear.

Senator Lucier: I will now deal with section 42(1), para-
graphs (e) and (f). This is a new section added to the resolu-
tion as an indication of support from the premiers. At present,
exclusive jurisdiction for creating provinces rests with the
Parliament of Canada. I am sure that every person living north
of the 60th parallel would prefer to have that power remain
with Parliament. However, the new section, which is again the
result of both opposition parties insisting that the Prime
Minister negotiate with the premiers, will now mean that the
Yukon and the Northwest Territories cannot become provinces
without the concurrence of at least two-thirds of the existing
provinces whose total population exceeds 50 per cent of the
population of Canada.

That, honourable'senators, is a serious, if not tragic, blow to
the political aspirations of all northerners. Both territories
have made significant progress towards responsible govern-
ment in recent years and were surely hoping to continue that
trend. Unfortunately, section 42 will make provincial status for
either territory virtually impossible in the foreseeable future.

Let me make it clear that 1, personally, am not in favour of
provincial status for the Yukon at this time. Having said that,
I believe provincial status for both territories is not a matter of
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"if", but a matter of "when". My fear now is that this new
section takes the decision away from Parliament and the
people of the two territories, where it belongs, and makes us
pawns of the existing provinces.

Some Hon. Senators: Hear, hear.

Senator Lucier: Honourable senators, some members of the
Conservative Party would have us believe that "those bad
Liberals" have sold the two territories down the river with this
new section. They say that the Prime Minister "bartered away
the rights of Yukoners." They suggest that they made a
valiant effort to rescue the north from "those bad premiers" by
moving an amendment to have paragraphs (e) and (f) deleted
from section 42, because they do not agree with the intent of
those paragraphs.

Honourable senators, I will conclude my remarks by quoting
from the Debates of the Senate of October 16, 1979, at page
64. At that time the Conservative Party formed the govern-
ment. The Right Honourable Joe Clark was Prime Minister
and Senator Flynn was the Minister of Justice.

Some Hon. Senators: Hear, hear.

Senator Lucier: That was a portfolio, I might add, that I
thought he handled quite well. The question, which I asked,
was:

Honourable senators, I have some questions for the
Leader of the Government. My questions to the Leader of
the Government last week concerning his government's
policy on responsible government in the Yukon were not
fully answered. If the people of the Yukon have a referen-
dum and vote for provincial status, will agreement be
required from the provinces before provincial status is
granted?

I want it clearly understood that my question concerns
agreement of the provinces, not consultation with them.
Will the agreement of the ten provinces be required
before provincial status is granted to the Yukon?

The answer from Senator Flynn, taken from the Debates of
the Senate of October 30, 1979, at page 209, was as follows:

Honourable senators, I have some replies to questions
asked previously.

On Tuesday, October 16, Senator Lucier asked a ques-
tion regarding the granting of responsible government to
the Yukon. In reply I have sought a complete legal
opinion from my officials.

Senator Flynn: It was a legal opinion; what is wrong with
that?

Senator Lucier: Senator Flynn, I am not finished. I am
simply quoting your words:

On a policy matter, the Prime Minister has said repeated-
ly that if the people, subsequent to full consultations,
demonstrate in a referendum their wish to gain full
provincial status, and if the provinces agree, then, subject
to legislation being passed by the Parliament of Canada,
the Yukon would become a full province.

[Senator Lucier.]

That, honourable senators, is and was the position of the
Conservative Party when it formed the Government of
Canada.

Senator Flynn: I say that it is a legal opinion.

Senator Lucier: The honourable member from the Yukon
was a cabinet minister. I think it is time the people of northern
Canada know exactly where both opposition parties stand on
these two important sections.

Some Hon. Senators: Hear, hear.

Senator Smith: It's a good thing they knew where the Grits
stood, too!

Senator Lucier: Honourable senators, this is not a perfect
document. We knew when we started that it was not going to
be a perfect document. It has some flaws in it.

Honourable senators, my intention is to vote for this resolu-
tion. I am very proud, as a Yukoner, to vote for it, to support
its going to Westminster, and to stay here in an effort to help
improve it in the years to come.

Senator Flynn: Honourable senators, I rise on a point of
order. I would like some clarification from Senator Lucier. On
the one hand, he criticizes me for the legal opinion that I gave
two years ago, yet, on the other hand, apparently, he is
satisfied that this legal opinion be entrenched in the Constitu-
tion because he does not move an amendment.

* (2120)

Senator Lucier: Honourable senators, I did not criticize
Senator Flynn. What I quoted was not a legal opinion, since
the legal opinion was more involved. I wanted everyone to
understand-and Senator Flynn has given me an opportunity
to stress my point-that this is a matter of policy. The Prime
Minister has said repeatedly that if the people, subsequent to
full consultation, demonstrate in a referendum their wish to
gain full provincial status, and if the provinces agree, then,
subject to legislation being passed by the Parliament of
Canada, the Yukon will become a full province. Prime Minis-
ter Clark made those statements.

Senator Flynn: I am saying that this opinion, whether it is
an opinion of policy or a legal opinion, is now inscribed in the
Constitution. Apparently you are happy with that situation, so
why do you cry? You do not know what you want.

Senator Lucier: My whole speech indicates that I am not
happy with it.

Senator Flynn: But you will vote for it just the same, as
usual.

Senator Lucier: Honourable senators, when you come from
the north, you learn to survive. If you are swimming in a very
fast river, you swim downstream, not upstream.

Senator Flynn: You do not swim both ways at once.

Senator Lucier: You would never survive by doing that.

Senator Austin: May I pose a question to Senator Lucier? I
too was a member of the joint committee. Is it the honourable
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senator's view that the Progressive Conservative Party mem-
bers in the joint committee supported the Vancouver formula?
Further, is it his view that the Vancouver formula supported
provisions allowing the extension of provincial status to the
two northern territories, with this decision requiring the con-
sent of the provinces? If those provisions were contained in the
Victoria formula, Senator Flynn was merely carrying forward
the Conservative support of the Vancouver formula.

Senator Doody: An excellent speech.

Senator Flynn: Even if he does not know, he is going to say
"ýyes."1

Hon. Henry D. Hicks: Honourable senators, I did not
participate in the debate on the earlier resolution, but I
listened to most of the speeches and, during the summer
recess, read them all. I must say that I was pleasantly
impressed with the responsible attitude taken by almost all
senators in that debate. I want to refer very briefly to some of
those speeches, not because I do not realize that the former
resolution is now functus, but because some of the arguments
put forward are relevant to the views that I have reached in
relation to the resolution presently before us which was moved
this day.

I listened with interest to Senator Lamontagne's speech and
the argument that he made about the fact that the Govern-
ment of Canada was not legally obliged to consult the prov-
inces before passing a joint resolution to go on to Westminster.
This view, of course, was upheld by the Supreme Court of
Canada. Senator Lamontagne also held the view that there
was no constitutional convention requiring the concurrence of
the provinces before the passing of the joint resolution. In this
regard, of course, six of the judges of the Supreme Court of
Canada differed from him and held that there was such a
constitutional convention, even though there was not a legally-
binding obligation.

Finally, Senator Lamontagne made a good argument that
there was a convention that the Parliament at Westminster
always acts upon the joint address of the two houses.

For the most part, I think I would agree with Senator
Lamontagne. Quite frankly, I was a little surprised that the
Supreme Court of Canada, by a majority, held that there was
a constitutional convention requiring consultation with the
provinces. In any event, Senator Lamontagne's analysis of the
procedural situation has turned out to be almost completely
right.

The speech that then impressed me the most was that of
Senator Thompson. He put forward excellent arguments con-
cerning the procedures to be followed, and he quoted the many
precedents for provincial agreements, starting with the views
of Sir Ivor Jennings and quoting Canadian Prime Ministers
from Sir John A. Macdonald down to-and one might even
say "especially"-Prime Minister Trudeau.

Senator Thompson thought that Parliament could not,
should not, or would not act in a matter relating to the
legislative competence of the provinces without consultation
with and the agreement of those provinces.

He also put forward an excellent argument concerning the
entrenchment of the Charter of Rights and, following the
reference to Professor Browne by Senator Cook, Senator
Thompson elaborated on Professor Browne's views on the
dangers of entrenching a Bill of Rights in the Constitution. I
need not refer to Professor Browne's views, with which I
generally agree, because this has already been done by previ-
ous speakers and is part of the record of this chamber.
However, I will refer to Professor Browne a little later on.

Senator Godfrey treated us to a very interesting speech, but
his rather inelegant ending, saying that he would "hold his
nose and vote for the resolution," seemed to me to be a
complete non sequitur to the arguments that he had made.

I also listened with interest to Senator Mcllraith who again
quoted a long series of precedents and statements of Canadian
Prime Ministers and Ministers of Justice concerning the neces-
sity of acting in concert with the provinces, particularly where
provincial legislative jurisdiction was concerned.

Senator Manning's arguments against entrenching the
Charter of Rights also appealed to me, but not his arguments
against the amending formula. I felt that his views concerning
an amending formula would have made it too rigid and too
difficult. We again heard from Senator Manning this evening
so I need not make any further reference to his views.

The last speech to which I wish to refer is that of Senator
Lang. He, again, developed the argument about the non-
entrenchment of the Charter of Rights. He particularly devel-
oped the very interesting argument having to do with the
Colonial Laws Validity Act, the Statute of Westminster, espe-
cially section 7(1) and item 17 of Schedule I of this resolution.
Of course, his points have not been answered by the resolution
now before us.

The difference, I suppose, is that whereas the previous
resolution was opposed by eight out of ten provinces and,
therefore, was very likely to be challenged along the lines
envisaged by Senator Lang, the present resolution is supported
by nine of the ten provinces and may not be so apt to be
challenged in the courts, as was suggested by Senator Lang, or
in any other way.

Honourable senators, from what I have said and from the
speeches to which I have referred, you will see that I had
reached the conclusion that I could not, in good conscience,
have voted for the previous resolution. My reasoning for that
had to do with three things: First, my conviction as a common
law lawyer that the entrenchment of the Bill of Rights was not
a helpful thing and might even prove to be harmful so far as
our Constitution is concerned; second, I was opposed to the
resort to a referendum; and, third, I was deeply concerned
that, no matter how intransigent and unreasonable some of
them had been, the resolution was, in fact, opposed by the
government spokesmen of eight out of ten Canadian provinces.
While I believe that some of the reasons for their opposition to
this were bad and I do not think that they tried hard enough to
reach an agreement, until they eventually did at the eleventh
hour, I felt that it was a very serious matter for us to ask
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Westminster to pass legislation having to do with the legisla-
tive competence of the provinces when it was opposed by eight
of ten provinces.

As you can see, the resolution now before us satisfies me
insofar as the removal of the resort to a referendum and
insofar as the support of provincial governments are concerned
since we now have the agreement of nine out of ten provinces.

However, I do wish to record my concern in relation to the
position of the Province of Quebec, and I share a good many of
the views enunciated by Senator Manning this evening. But I
would not go so far, on that count alone, as to vote against the
resolution.
e (2130)

So, how then do I deal with the Charter of Rights? I have
said that my view, as a common law lawyer, was that I was not
very enthusiastic about an entrenched Bill of Rights; but
initially I felt that this was not all that serious, that while it
did not appeal to me, it would not, in my view, have done very
much good to the rights and freedoms of Canadians, but it
would not have done very much harm either.

It was the papers of Professor Browne that convinced me
that the entrenchment of a Bill of Rights, as was done under
the previous resolution, had positively harmful connotations. I
will not go through the arguments, which relate, of course, to
the transfer of ultimate power from the elected representatives
of the people-that is, members of Parliament and members of
the provincial legislatures-to tenured judges of the Supreme
Court; but that did come as a matter of great concern to me.

Nevertheless, my chief concern with the Bill of Rights was
the fact that it constituted an encroachment on provincial
legislative powers without the consent of the provinces, save
only, under the old resolution, Ontario and New Brunswick. I
believe firmly that the final authority should be Parliament
and the provincial legislatures, rather than the courts.

However, this situation has been considerably improved by
section 33 and the "notwithstanding" clauses, and far from
viewing the "notwithstanding" clauses with disapproval, I
believe they have done a fair amount to restore the balance of
ultimate authority to the provincial legislatures and the Parlia-
ment of Canada rather than giving it to the Supreme Court;
albeit the process will be somewhat less direct than it would
have been had we not entrenched a Charter of Rights at all.

So, therefore, I have read with interest Professor Browne's
paper of last October 20, and I will read into the record two
paragraphs which seem to me to express very well both his
views and my own. He said:

The essential question at present is not whether we
should have a Charter of Rights. It is whether this
Charter should be "entrenched"-or rather (since there
are other forms of entrenchment possible, whether it
should be entrenched in the manner proposed by the
federal government. In short, we have to decide whether
the rights and freedoms listed in the Charter should be
ultimately interpreted by the federal and provincial par-
liaments or by the Supreme Court.

[Senator Hicks.]

Skipping a few lines, he continues:

Judges are not necessarily the best interpreters of a
Charter of Rights. They can make invaluable contribu-
tions when considering it, and the role of the Supreme
Court of Canada, in this regard, might well be enhanced.
But to judge by the record, not just of our own courts but
of those in other countries (including the United States),
it is at least debatable whether minority rights and free-
doms-let alone social ideals and programs-are better
protected, or promoted, by appointed and tenured judges
than by elected and responsible legislators.

In the final paragraph of his paper he says:

Passage of the federal government's proposal is not
bound, or likely, to end the constitutional wrangling.
Simple patriation with an amending formula-either
through the passage of another British statute to replace
the British North America Act or by means of a British
statute repealing Section 7 of the Statute of Westmin-
ster-should, if accompanied by an amending provision or
agreement, enable our politicians to concentrate, for a
while, on other matters. Necessary constitutional reforms
could then be made in the way in which we have usually,
and not all that unsuccessfully, made them-gradually,
cooperatively and, above all, pragmatically. On the other
hand, the revolutionary alteration of our parliamentary
system and federal structure that would result from the
entrenchment of the federal government's Charter of
Rights would almost certainly require additional and
imminent, as well as more radical and contentious,
changes. And so many individuals, groups and govern-
ments would be left so dissatisfied, disgruntled and disu-
nited that Canadians could face an even more serious
constitutional crisis before long.

Those represented Professor G. P. Browne's views as of
October 20, and I was pleased to find, after the "notwithstand-
ing" clauses had been put into the present resolution, that he
wrote another paper on November 18, after the Accord had
been reached with nine of the ten provinces, and declared
himself virtually completely satisfied that the balance had
been restored and that the "notwithstanding" clauses made the
entrenchment of the Charter of Rights much more acceptable
than he had thought only a month before. I adopt his reason-
ing in that respect and, therefore, I believe that I can accept
the Charter of Rights in the Constitution in its present form,
with the "notwithstanding" clauses, and that I can support the
resolution.

I should now like to comment briefly on two or three other
sections of the resolution before us. It is rather intriguing to
read section 3, which says:

Every citizen of Canada has the right to vote in an
election of members of the House of Commons or of a
legislative assembly and to be qualified for membership
therein.
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It does not refer to any age limitation, and the only way that
one can get any age limitation is to go back to section 1, which
says:

The Canadian Charter of Rights and Freedoms guaran-
tees the rights and freedoms set out in it subject only to
such reasonable limits prescribed by law as can be
demonstrably justified in a free and democratic society.

From that one could argue, I suppose, that the Parliament
of Canada can fix the voting age of the Canadian citizen, or
that the Parliament or the legislature of a province can fix the
voting age of Canadian citizens in that province. But it seems
to me that we still have the possibility here of a good deal of
litigation. Suppose, for example, as, indeed, is the case, that
Province A has a voting age of 19 and Province B bas a voting
age of 21; and suppose that I am a 20-year old in Province B. I
believe I could read section 3 of the Charter of Rights and say
that my fundamental rights are being interfered with because I
am not allowed to vote in Province B, whereas if I were living
in Province A I would be allowed to vote. In any event, I think
that is intriguing. I hope it will not cause a lot of litigation, but
I can see the possibility of its doing so.

Senator Walker referred to section 47, and, of course, I had
noticed that section 47 would almost certainly make it possible
to abolish the Senate without the consent of the Senate,
provided there was the consent of seven provinces containing
50 per cent or more of the population of Canada and there
were two resolutions passed by the House of Commons.

I do not believe that the Senate needs an absolute veto, in
any event. I believe a suspensive veto would serve our purposes
well enough. But, strangely enough, it seems to me that this is
topsy-turvy. If there is one area where the Senate ought to
have an absolute veto, it would be in matters having to do with
such fundamental items as our Constitution, and so on.

I know that one makes oneself subject to the suspicion that
one is merely trying to protect one's own place in the Senate
with this, but I deny that, and I state categorically that if it
were shown to me, by a resolution of the House of Commons
and by the concurrence of seven of Canada's ten provinces
containing more than half the country's population, I do not

believe that I would want to sit here in the Senate and try to
perpetuate the chamber, in any event. Surely it is up to us,
honourable senators, to try even harder than we have before-
and everyone knows that our public relations have not always
been as good as they should be-to make other legislators
understand, and to make the people of Canada understand, the
validity of the function of the Senate and the important role
that it does play, and the even more important role that it
could play, if it were given the opportunity to do so, in the
legislative process and the government of Canada; and I join
with the remarks of Senator Walker in this respect.

Finally, I am a little unhappy about the provision of section
59, which says, in effect, that section 23(1)(a), having to do
with language rights, shall come into force in Quebec only on
proclamation, with the approval of the Legislature of Quebec.
It may say "the legislature or government of Quebec." Per-
haps I had better look at it so that we can have the record
right.
e (2140)

Section 59 states:
(1) Paragraph 23(1)(a) shall come into force in respect

of Quebec on a day to be fixed by proclamation issued by
the Queen or the Governor General under the Great Seal
of Canada.

(2) A proclamation under subsection (1) shall be issued
only where authorized by the legislative assembly or
government of Quebec.

It seems to me that that gives an undue, arbitrary authority
to one province which is not accorded to other provinces in
Canada. Perhaps, however, in view of the special circum-
stances relating to the province of Quebec, I can swallow my
reservations about this proposal.

I think that is all that it is necessary for me to say,
honourable senators. I am not as ecstatic about this constitu-
tional document as some honourable senators, but perhaps it is
the best that we can do at this time. It does have the support of
all but one government and legislature in Canada. According-
ly, I support the motion and the resolution.

On motion of Senator Robichaud, debate adjourned.
The Senate adjourned until tomorrow at 10 a.m.
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