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The government is in the process of selecting appropri-
ate persons to fill the Canadian vacancies ... We expect
to announce those appointments shortly.

Considering that there are some very important matters to
face that very important international body, and that Canada
has only two commissioners in place, could the Leader of the
Government indicate what has been the reason for delay and
when we can expect that the Canadian complement on the
commission will be brought up to date?

Hon. Raymond J. Perrault (Leader of the Government):
Honourable senators, the question will be taken as notice. I
hope that the appointments are imminent.

THE BUDGET

VALIDITY OF ECONOMIC PROJECTIONS

Hon. C. William Doody: Honourable senators, I have a
question for the Minister of State for Economic Development.
The November 12 budget projected 1981 real growth to be a
little over 3.5 per cent and unemployment about 7.25 per cent.
In view of the current statistics that were discussed yesterday,
I wonder whether the minister still considers those projections
to be valid.

Hon. H. A. Oison (Minister of State for Economic Develop-
ment): Honourable senators, when the Minister of Finance
makes a revision of those projections, based on the ongoing
changes or development of all the economic indicators, I will
bring that information to the house. But, so far as I know to
date, the projections that were made in the budget for the
whole of the year 1982 are still valid.

REVISION OF EQUALIZATION SYSTEM

Hon. C. William Doody: I have a further question for the
Minister of State for Economic Development, which refers to a
question I asked a short time ago dealing with changes in the
equalization formula and the benchmark of Ontario, which is

now the pertinent guideline. In view of the fact that this
formula is extremely important to at least six or seven of the
provinces, could the minister try to obtain the information for
us?

Hon. H. A. Oison (Minister of State for Economic Develop-
ment): Yes, honourable senators.

HEALTH AND WELFARE

HOSPITAL AND MEDICAL SERVICES-USER-PAY POLICY-
POSITION OF GOVERN MENT

Hon. Stanley Haidasz: Honourable senators, I should like to
ask the Leader of the Government whether the introduction of
user fees, which are being either promoted, condoned or
encouraged by the provincial governments, meets the federal
government's policy of universal medical care.

Hon. Raymond J. Perrault (Leader of the Government):
Honourable senators, the question is an important one and I
will take it as notice. It may be useful to bring to the Senate an
extended statement on the subject. Certainly, there have been
concerns on our part that the national goals of high quality
medical care and hospital care established by the federal
government some time ago-that is, the maintenance of high
medical and hospital care standards for all Canadians wher-
ever they live in this country--could be affected adversely by
the introduction of "user-pay" policies in certain provinces. It
is an important question and I will have a statement prepared
and brought to the Senate.

THE CONSTITUTION

MOTION FOR AN ADDRESS TO HER MAJESTY THE QUEEN-
DEBATE CONTINUED

The Senate resumed from yesterday the debate on the
motion of Senator Perrault:
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THAT, WHEREAS in the past certain
amendments to the Constitution of Canada
have been made by the Parliament of the
United Kingdom at the request and with the
consent of Canada;

AND WHEREAS it is in accord with the
status of Canada as an independent state
that Canadians be able to amend their Con-
stitution in Canada in ail respects;

AND WHEREAS it is also desirable to 1
provide in the Constitution of Canada for the
recognition of certain fundamental rights
and freedoms and to make other amend-
ments to that Constitution;

A respectful address be presented to Her 1
Majesty the Queen in the following words:

To the Queen's Most Excellent Majesty:
Most Gracious Sovereign:

CONSIDÉRANT:
que le Parlement du Royaume-Uni a
modifié à plusieurs reprises la Constitution
du Canada à la demande et avec le consen-

5 tement de celui-ci; 5

que, de par le statut d'État indépendant du
Canada, il est légitime que les Canadiens
aient tout pouvoir pour modifier leur
Constitution au Canada;

0 qu'il est souhaitable d'inscrire dans la 10
Constitution du Canada la reconnaissance
de certains droits et libertés fondamentaux
et d'y apporter d'autres modifications,

5 il est proposé que soit présentée respectueu-
sement à Sa Majesté la Reine l'adresse dont 15
la teneur suit :

A Sa Très Excellente Majesté la Reine,
Très Gracieuse Souveraine :

We, Your Majesty's loyal subjects, the Nous, membres du Sénat du Canada réunis
Senate of Canada in Parliament assembled, 20 en Parlement, fidèles sujets de Votre Majesté,20
respectfully approach Your Majesty, request- demandons respectueusement à Votre Très
ing that you may graciously be pleased to Gracieuse Majesté de bien vouloir faire dé-
cause to be laid before the Parliament of the poser devant le Parlement du Royaume-Uni
United Kingdom a measure containing the un projet de loi ainsi conçu
recitals and clauses hereinafter set forth: 25
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An Act to give effect to a request by the
Senate and House of Commons of
Canada

Whereas Canada has requested and con-
sented to the enactment of an Act of the
Parliament of the United Kingdom to give
effect to the provisions hereinafter set forth
and the Senate and the House of Commons
of Canada in Parliament assembled have
submitted an address to Her Majesty
requesting that Her Majesty may graciously
be pleased to cause a Bill to be laid before
the Parliament of the United Kingdom for
that purpose.

ANNEXE A-SCHEDULE A

Loi donnant suite à une demande du Sénat et
de la Chambre des communes du
Canada

Sa Très Excellente Majesté la Reine,
considérant : 5

5 qu'à la demande et avec le consentement
du Canada, le Parlement du Royaume-Uni
est invité à adopter une loi visant à donner
effet aux dispositions énoncées ci-après et
que le Sénat et la Chambre des communes 10

10 du Canada réunis en Parlement ont pré-
senté une adresse demandant à Sa Très
Gracieuse Majesté de bien vouloir faire
déposer devant le Parlement du Royaume-
Uni un projet de loi à cette fin, 15

Be it therefore enacted by the Queen's 15 sur l'avis et du consentement des Lords spiri-
Most Excellent Majesty, by and with the tuels et temporels et des Communes réunis
advice and consent of the Lords Spiritual en Parlement, et par l'autorité de celui-ci,
and Temporal, and Commons, in this present édicte:
Parliament assembled, and by the authority
of the same, as follows: 20

Constitution 1. The Constitution Act, 1981 set out in

ac 198' Schedule B to this Act is hereby enacted for
and shall have the force of law in Canada
and shall come into force as provided in that
Act.

Termination of
power to
legisiate for
Canada

2. No Act of the Parliament of the United
Kingdom passed after the Constitution Act,
1981 comes into force shall extend to
Canada as part of its law.

1. La Loi constitutionnelle de 1981, énon- 20 Adoption de la

cée à l'annexe B, est édictée pour le Canada Loionns"ietd

et y a force de loi. Elle entre en vigueur 198
conformément à ses dispositions.

2. Les lois adoptées par le Parlement du Cessation du
pouvoir de

Royaume-Uni après l'entrée en vigueur de la 25 légiférer pour le
Loi constitutionnelle de 1981 ne font pas Canada

partie du droit du Canada.

French version 3. So far as it is not contained in Schedule 30 3. La partie de la version française de la Version

B, the French version of this Act is set out in présente loi qui figure à l'annexe A a force française

Schedule A to this Act and has the same de loi au Canada au même titre que la 30
authority in Canada as the English version version anglaise correspondante.
thereof.

Short title 4. This Act may be cited as the Canada 35 4. Titre abrégé de la présente loi : Loi sur Titre abrégé

1t. le Canada.
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SCHEDULEB

CONSTITUTION ACT, 1981

PART I

CANADIAN CHARTER OF RIGHTS AND

FREEDOMS

Whereas Canada is founded upon princi-
ples that recognize the supremacy of God
and the rule of law:

Guarantee of Rights and Freedoms

Rights and 1. The Canadian Charter of Rights and
freedoms in
Canada Freedoms guarantees the rights and free-

doms set out in it subject only to such
reasonable limits prescribed by law as can be
demonstrably justified in a free and demo-
cratic society.

Fundamental Freedoms

ANNEXEB

LOI CONSTITUTIONNELLE DE 1981

PARTIE I

CHARTE CANADIENNE DES DROITS ET

LIBERTÉS

Attendu que le Canada est fondé sur des
principes qui reconnaissent la suprématie de
Dieu et la primauté du droit :

Garantie des droits et libertés

1. La Charte canadienne des droits et Droits et

5 libertés garantit les droits et libertés qui y 5 Canada
sont énoncés. Ils ne peuvent être restreints
que par une règle de droit, dans des limites
qui soient raisonnables et dont la justification
puisse se démontrer dans le cadre d'une
société libre et démocratique. 10

Libertés fondamentales

Fundamental 2. Everyone has the following fundamen- 10 2. Chacun a les libertés fondamentales Libertés
freedoms tal freedoms: suivantes : fondarental

(a) freedom of conscience and religion; a) liberté de conscience et de religion;
(b) freedom of thought, belief, opinion b) liberté de pensée, de croyance, d'opi-
and expression, including freedom of the nion et d'expression, y compris la liberté 15
press and other media of communication; 15 de la presse et des autres moyens de
(c) freedom of peaceful assembly; and communication;
(d) freedom of association. c) liberté de réunion pacifique;

d) liberté d'association.

Democratic Rights Droits démocratiques

Democratic 3. Every citizen of Canada has the right to 3. Tout citoyen canadien a le droit de vote 20 Droits

rhîens vote in an election of members of the House et est éligible aux élections législatives fédé- dcmor ac5
of Commons or of a legislative assembly and 20 rales ou provinciales.
to be qualified for membership therein.

Maximum 4. (1) No House of Commons and no 4. (1) Le mandat maximal de la Chambre Mandat
du ration of . maximal des
egîsatîve legislative assembly shall continue for longer des communes et des assemblées législatives assemblées

bodies than five years from the date fixed for the est de cinq ans à compter de la date fixée 25
return of the writs at a general election of its 25 pour le retour des brefs relatifs aux élections
members. générales correspondantes.

Continuation in (2) In time of real or apprehended war, (2) Le mandat de la Chambre des commu- Prolongations

circmstances invasion or insurrection, a House of Com- nes ou celui d'une assemblée législative peut spéciales

mons may be continued by Parliament and a être prolongé respectivement par le Parle- 30
legislative assembly may be continued by the 30 ment ou par la législature en question au-
legislature beyond five years if such con- delà de cinq ans en cas de guerre, d'invasion
tinuation is not opposed by the votes of more ou d'insurrection, réelles ou appréhendées,
than one-third of the members of the House pourvu que cette prolongation ne fasse pas
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of Commons or the legislative assembly, as
the case may be.

nnual sitting 5. There shall be a sitting of Parliament
f legislative o e iitr
Ddies and of each legislature at least once every

twelve months.

Mobility Rights

lobility of 6. (1) Every citizen of Canada has the
itizens right to enter, remain in and leave Canada.

ýights to move (2) Every citizen of Canada and every
nd gain
"elihood person who has the status of a permanent

resident of Canada has the right
(a) to move to and take up residence in
any province; and
(b) to pursue the gaining of a livelihood in
any province.

l'objet d'une opposition exprimée par les voix
de plus du tiers des députés de la Chambre
des communes ou de l'assemblée législative.

5. Le Parlement et les législatures tien-
nent une séance au moins une fois tous les

5 douze mois.

Liberté de circulation et d'établissement

6. (1) Tout citoyen canadien a le droit de
demeurer au Canada, d'y entrer ou d'en
sortir.

Séance annuelle

5

Liberté de
circulation

(2) Tout citoyen canadien et toute per- 10 Liberté

sonne ayant le statut de résident permanent d'établissement

10 au Canada ont le droit:
a) de se déplacer dans tout le pays et
d'établir leur résidence dans toute pro-
vince; 15
b) de gagner leur vie dans toute province.

-imitation (3) The rights specified in subsection (2) 15 (3) Les droits mentionnés au paragraphe Restriction

are subject to (2) sont subordonnés :
(a) any laws or practices of general
application in force in a province other
than those that discriminate among per-
sons primarily on the basis of province of 20
present or previous residence; and
(b) any laws providing for reasonable resi-
dency requirements as a qualification for
the receipt of publicly provided social
services.

a) aux lois et usages d'application géné-
rale en vigueur dans une province donnée, 20
s'ils n'établissent entre les personnes
aucune distinction fondée principalement
sur la province de résidence antérieure ou
actuelle;
b) aux lois prévoyant de justes conditions 25
de résidence en vue de l'obtention des ser-

25 vices sociaux publics.
tmrmative (4) Subsections (2) and (3) do not pre- (4) Les paragraphes (2) et (3) n'ont pas Programmes de
ýction .. promotion
irograms clude any law, program or activity that has pour objet d'interdire les lois, programmes ou sociale

as its object the amelioration in a province of activités destinés à améliorer, dans une pro- 30
conditions of individuals in that province who vince, la situation d'individus défavorisés
are socially or economically disadvantaged if 30socialement ou économiquement, si le taux
the rate of employment in that province is d'emploi dans la province est inférieur à la
below the rate of employment in Canada. moyenne nationale.

Legal Rights Garanties juridiques

ire, liberty 7. Everyone has the right to life, liberty 7. Chacun a droit à la vie, à la liberté et à 35 vie, liberté et
nd sccurity of sécurité
erson and security of the person and the right not la sécurité de sa personne; il ne peut être

to be deprived thereof except in accordance 35 porté atteinte à ce droit qu'en conformité
with the principles of fundamental justice. avec les principes de justice fondamentale.

iearch or 8. Everyone has the right to be secure
ieizure against unreasonable search or seizure.

8. Chacun a droit à la protection contre Fouilles,.

les fouilles, les perquisitions ou les saisies 4 0 searti onsou

abusives.

Detention or 9. Everyone has the right not to be arbi- 9. Chacun a droit à la protection contre la
mprisonment trarily detained or imprisoned. 40 détention ou l'emprisonnement arbitraires.

Détention ou
empr isonne-
ment
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Arrest or 10. Everyone has the right on arrest or
detention detention

(a) to be informed promptly of the rea-
sons therefor;
(b) to retain and instruct counsel without
delay and to be informed of that right; and
(c) to have the validity of the detention
determined by way of habeas corpus and
to be released if the detention is not
lawful.

Proceedings in 11. Any person charged with an offence
enalaancrs has the right

(a) to be informed without unreasonable
delay of the specific offence;
(b) to be tried within a reasonable time;
(c) not to be compelled to be a witness in
proceedings against that person in respect
of the offence;
(d) to be presumed innocent until proven
guilty according to law in a fair and public
hearing by an independent and impartial
tribunal;
(e) not to be denied reasonable bail with-
out just cause;
(f) except in the case of an offence under
military law tried before a military tri-
bunal, to the benefit of trial by jury where
the maximum punishment for the offence
is imprisonment for five years or a more
severe punishment;
(g) not to be found guilty on account of
any act or omission unless, at the time of
the act or omission, it constituted an
offence under Canadian or international
law or was criminal according to the gen-
eral principles of law recognized by the
community of nations;
(h) if finally acquitted of the offence, not
to be tried for it again and, if finally found
guilty and punished for the offence, not to
be tried or punished for it again; and
(i) if found guilty of the offence and if the
punishment for the offence has been varied
between the time of commission and the
time of sentencing, to the benefit of the
lesser punishment.

10. Chacun a le droit, en cas d'arrestation Arrestation ou

ou de détention : détent°o

a) d'être informé dans les plus brefs délais
des motifs de son arrestation ou de sa

5 détention; 5
b) d'avoir recours sans délai à l'assistance
d'un avocat et d'être informé de ce droit;
c) de faire contrôler, par habeas corpus,
la légalité de sa détention et d'obtenir, le

10 cas échéant, sa libération. 10

Il. Tout inculpé a le droit A Affa ires

crim inelles et
a) d'être informé sans délai anormal de pénales

l'infraction précise qu'on lui reproche;
b) d'être jugé dans un délai raisonnable;

1 5 c) de ne pas être contraint de témoigner 1 5
contre lui-même dans toute poursuite
intentée contre lui pour l'infraction qu'on
lui reproche;
d) d'être présumé innocent tant qu'il n'est

20 pas déclaré coupable, conformément à la 20
loi, par un tribunal indépendant et impar-
tial à l'issue d'un procès public et
équitable;
e) de ne pas être privé sans juste cause

25 d'une mise en liberté assortie d'un caution- 25
nement raisonnable;
J) sauf s'il s'agit d'une infraction relevant
de la justice militaire, de bénéficier d'un
procès avec jury lorsque la peine maximale

30 prévue pour l'infraction dont il est accusé 30
est un emprisonnement de cinq ans ou une
peine plus grave;
g) de ne pas être déclaré coupable en
raison d'une action ou d'une omission qui,

35 au moment où elle est survenue, ne consti- 35
tuait pas une infraction d'après le droit
interne du Canada ou le droit international
et n'avait pas de caractère criminel d'après
les principes généraux de droit reconnus

40 par l'ensemble des nations; 40
h) d'une part de ne pas être jugé de nou-
veau pour une infraction dont il a été
définitivement acquitté, d'autre part de ne
pas être jugé ni puni de nouveau pour une

45 infraction dont il a été définitivement 45
déclaré coupable et puni;
i) de bénéficier de la peine la moins
sévère, lorsque la peine qui sanctionne l'in-
fraction dont il est déclaré coupable est
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modifiée entre le moment de la perpétra-
tion de l'infraction et celui de la sentence.

reatment or 12. Everyone has the right not to be sub- 12. Chacun a droit à la protection contre Cruauté
unishment jected to any cruel and unusual treatment or tous traitements ou peines cruels et inusités.

punishment.

elf-crimina- 13. A witness who testifies in any proceed- 13. Chacun a droit à ce qu'aucun témoi- 5 Témoignage
io ings has the right not to have any incriminat- 5 gnage incriminant qu'il donne ne soit utilisé incriminant

ing evidence so given used to incriminate pour l'incriminer dans d'autres procédures,
that witness in any other proceedings, except sauf lors de poursuites pour parjure ou pour
in a prosecution for perjury or for the giving témoignages contradictoires.
of contradictory evidence.

Interpreter 14. A party or witness in any proceedings 10 14. La partie ou le témoin qui ne peuvent 10 interprète

who does not understand or speak the lan- suivre les procédures, soit parce qu'ils ne
guage in which the proceedings are conduct- comprennent pas ou ne parlent pas la langue
ed or who is deaf has the right to the assist- employée, soit parce qu'ils sont atteints de
ance of an interpreter. surdité, ont droit à l'assistance d'un inter-

prète. 15

Equality Rights Droits à l'égalité

Equality before 15. (1) Every individual is equal before 15 15. (1) La loi ne fait acception de per- Égalité devant
and under law la loi, égalité de
and equal and under the law and has the right to the sonne et s'applique également à tous, et tous bénéfice et
protection and equal protection and equal benefit of the law ont droit à la même protection et au même protection égale
benefit of law without discrimination and, in particular, bénéfice de la loi, indépendamment de toute de la loi

without discrimination based on race, nation- discrimination, notamment des discrimina- 20
al or ethnic origin, colour, religion, sex, age 20 tions fondées sur la race, l'origine nationale
or mental or physical disability. ou ethnique, la couleur, la religion, le sexe,

l'âge ou les déficiences mentales ou physi-
ques.

Affirmative (2) Subsection (1) does not preclude any (2) Le paragraphe (1) n'a pas pour effet 25 Programmes de
action ~ ~ , i . ~..- promotion
programs law, program or activity that has as its object d'interdire les lois, programmes ou activités sociale

the amelioration of conditions of disadvan- destinés à améliorer la situation d'individus
taged individuals or groups including those 25 ou de groupes défavorisés, notamment du fait
that are disadvantaged because of race, na- de leur race, de leur origine nationale ou
tional or ethnic origin, colour, religion, sex, ethnique, de leur couleur, de leur religion, de 30
age or mental or physical disability. leur sexe, de leur âge ou de leurs déficiences

mentales ou physiques.

Official Languages of Canada Langues officielles du Canada

officiai 16. (1) English and French are the official 16. (1) Le français et l'anglais sont les Langues
languages of officielles du
Canada languages of Canada and have equality of 30 langues officielles du Canada; ils ont un Canada

status and equal rights and privileges as to statut et des droits et privilèges égaux quant 35
their use in all institutions of the Parliament à leur usage dans les institutions du Parle-
and government of Canada. ment et du gouvernement du Canada.

Official (2) English and French are the official (2) Le français et l'anglais sont les langues Langues
languages of officielles du
New Brunswick languages of New Brunswick and have 35 officielles du Nouveau-Brunswick; ils ont un Nouveau-

equality of status and equal rights and privi- statut et des droits et privilèges égaux quant 40 Brunswick

leges as to their use in all institutions of the à leur usage dans les institutions de la Légis-
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legislature and government of New Bruns- lature et du gouvernement du Nouveau-
wick. Brunswick.

Advancement (3) Nothing in this Charter limits the
of status and

se authority of Parliament or a legislature to
advance the equality of status or use of Eng-
lish and French.

Proceedings of 17. (1) Everyone has the right to use Eng-
Parliament lish or French in any debates and other

proceedings of Parliament.

(3) La présente charte ne limite pas le
pouvoir du Parlement et des législatures de

5 favoriser la progression vers l'égalité de
statut ou d'usage du français et de l'anglais.

17. (1) Chacun a le droit d'employer le
français ou l'anglais dans les débats et tra-
vaux du Parlement.

Proceedings of (2) Everyone has the right to use English 10 (2) Chacun a le droit d'employer le fran-
New Brunswick
legswature or French in any debates and other proceed- çais ou l'anglais dans les débats et travaux de

ings of the legislature of New Brunswick. la Législature du Nouveau-Brunswick.

Progression vers
l'égalité

5

Travaux du
Parlement

10 Travaux de la
Legiscature du
Nouveau-
Brunswick

Parliamentary 18. (1) The statutes, records and journals 18. (1) Les lois, les archives, les comptes Documents

records and of Parliament shall be printed and published rendus et les procès-verbaux du Parlement parementar
in English and French and both language 15 sont imprimés et publiés en français et en 15
versions are equally authoritative. anglais, les deux versions des lois ayant éga-

lement force de loi et celles des autres docu-
ments ayant même valeur.

New Brunswick (2) The statutes, records and journals of (2) Les lois, les archives, les comptes Documents de
saulsand . rcsvraxn i-J la Législature

records the legislature of New Brunswick shall be rendus et les procès-verbaux de la Législa- 20du Nouvau-

printed and published in English and French ture du Nouveau-Brunswick sont imprimés Brunswick
and both language versions are equally 20et publiés en français et en anglais, les deux
authoritative. versions des lois ayant également force de loi

et celles des autres documents ayant même
valeur. 25

Proceedings in
courts
establ shed by
Parliament

19. (1) Either English or French may be
used by any person in, or in any pleading in
or process issuing from, any court established
by Parliament.

Proceedings in (2) Either English or French may be used
New Brunswick
courts by any person in, or in any pleading in or

process issuing from, any court of New
Brunswick.

Communica-
tions by public
with federal
institutions

19. (1) Chacun a le droit d'employer le
français ou l'anglais dans toutes les affaires
dont sont saisis les tribunaux établis par le

25 Parlement et dans tous les actes de procédure
qui en découlent.

(2) Chacun a le droit d'employer le fran-
çais ou l'anglais dans toutes les affaires dont
sont saisis les tribunaux du Nouveau-Bruns-
wick et dans tous les actes de procédure qui
en découlent.

20. (1) Any member of the public in 30 20. (1) Le public a, au Canada, droit à
Canada has the right to communicate with, l'emploi du français ou de l'anglais pour
and to receive available services from, any communiquer avec le siège ou l'administra-
head or central office of an institution of the tion centrale des institutions du Parlement ou
Parliament or government of Canada in Eng- du gouvernement du Canada ou pour en 40
lish or French, and has the same right with 35 recevoir les services; il a le même droit à
respect to any other office of any such insti- l'égard de tout autre bureau de ces institu-
tution where tions là où, selon le cas :

Procédures
devant les
tribunaux
établis par le
Parlement

30
Procédures
devant les
tribunaux du
Nouveau-
Brunswick

Communica-
tions entre les
administrés et
les institutions
fédérales

(a) there is a significant demand for com-
munications with and services from that
office in such language; or

a) l'emploi du français ou de l'anglais fait
l'objet d'une demande importante; 45

40 b) l'emploi du français et de l'anglais se
justifie par la vocation du bureau.
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Communica-
tions by public
with New
Brunswick
institutions

(b) due to the nature of the office, it is
reasonable that communications with and
services from that office be available in
both English and French.

(2) Any member of the public in New 5
Brunswick has the right to communicate
with, and to receive available services from,
any office of an institution of the legislature
or government of New Brunswick in English
or French. 10

(2) Le public a, au Nouveau-Brunswick,
droit à l'emploi du français ou de l'anglais
pour communiquer avec tout bureau des ins-
titutions de la législature ou du gouverne-
ment ou pour en recevoir les services.

Continuation of 21. Nothing in sections 16 to 20 abrogates 21. Les articles 16 à 20 n'ont pas pour
existing
consttutional or derogates from any right, privilege or effet, en ce qui a trait à la langue française
provisions obligation with respect to the English and ou anglaise ou à ces deux langues, de porter

French languages, or either of them, that atteinte aux droits, privilèges ou obligations
exists or is continued by virtue of any other 15 qui existent ou sont maintenus aux termes 10
provision of the Constitution of Canada. d'une autre disposition de la Constitution du

Canada.

Rights and 22. Nothing in sections 16 to 20 abrogates 22. Les articles 16 à 20 n'ont pas pour
prs'vee or derogates from any legal or customary effet de porter atteinte aux droits et privilè-

right or privilege acquired or enjoyed either ges, antérieurs ou postérieurs à l'entrée en 15
before or after the coming into force of this 20 vigueur de la présente charte et découlant de
Charter with respect to any language that is la loi ou de la coutume, des langues autres
not English or French. que le français ou l'anglais.

Minority Language Educational Rights

Language of 23. (1) Citizens of Canada
instruction

(a) whose first language learned and still
understood is that of the English or French 25
linguistic minority population of the prov-
ince in which they reside, or

Droits à l'instruction dans la langue de la
minorité

23. (1) Les citoyens canadiens Langue
d'instruction

a) dont la première langue apprise et 20
encore comprise est celle de la minorité
francophone ou anglophone de la province
où ils résident,

(b) who have received their primary b) qui ont reçu leur instruction, au niveau
school instruction in Canada in English or primaire, en français ou en anglais au 25
French and reside in a province where the 30 Canada et qui résident dans une province
language in which they received that où la langue dans laquelle ils ont reçu cette
instruction is the language of the English instruction est celle de la minorité franco-
or French linguistic mbnority population of phone ou anglophone de la province,
the province, ont, dans l'un ou l'autre cas, le droit d'y faire 30

have the right to have their children receive 35 instruire leurs enfants, aux niveaux primaire
primary and secondary school instruction in et secondaire, dans cette langue.
that language in that province.

Continuity or (2) Citizens of Canada of whom any child (2) Les citoyens canadiens dont un enfant Continuité
language .d'emploi de la
instruction has received or is receiving primary or a reçu ou reçoit son instruction, au niveau langue

secondary school instruction in English or 40 primaire ou secondaire, en français ou en 35 d'instruction

French in Canada, have the right to have all anglais au Canada ont le droit de faire ins-
their children receive primary and secondary truire tous leurs enfants, aux niveaux pri-
school instruction in the same language. maire et secondaire, dans la langue de cette

instruction.

80084-201
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Application (3) The right of citizens of Canada under
watumbers subsections (l) and (2) to have their children

receive primary and secondary school
instruction in the language of the English or
French linguistic minority population of a
province

(a) applies wherever in the province the
number of children of citizens who have
such a right is sufficient to warrant the
provision to them out of public funds of 1
minority language instruction; and
(b) includes, where the number of those
children so warrants, the right to have
them receive that instruction in minority
language educational facilities provided 1
out of public funds.

Enforcement

Enforcement of
guaranteed
rights and
freedoms

Exclusion of
evidence
bringing
administration
of justice into
disrepute

(3) Le droit reconnu aux citoyens cana- Justification
diens par les paragraphes (1) et (2) de faire par le nombre

instruire leurs enfants, aux niveaux primaire
et secondaire, dans la langue de la minorité

5 francophone ou anglophone d'une province : 5
a) s'exerce partout dans la province où le
nombre des enfants des citoyens qui ont ce
droit est suffisant pour justifier à leur
endroit la prestation, sur les fonds publics,

0 de l'instruction dans la langue de la 10
minorité;
b) comprend, lorsque le nombre de ces
enfants le justifie, le droit de les faire
instruire dans des établissements d'ensei-

5 gnement de la minorité linguistique finan- 15
cés sur les fonds publics.

Recours

24. (1) Anyone whose rights or freedoms, 24. (1) Toute personne, victime de viola- Recours en cas
d'atteinte anx

as guaranteed by this Charter, have been tion ou de négation des droits ou libertés qui droits et libertés
infringed or denied may apply to a court of lui sont garantis par la présente charte, peut
competent jurisdiction to obtain such remedy 20 s'adresser à un tribunal compétent pour obte- 20
as the court considers appropriate and just in nir la réparation que le tribunal estime con-
the circumstances. venable et juste eu égard aux circonstances.

(2) Where, in proceedings under subsec- (2) Lorsque, dans une instance visée au Irrecevabilité

tion (1), a court concludes that evidence was paragraphe (1), le tribunal a conclu que des euénmentde

obtained in a manner that infringed or 25 éléments de preuve ont été obtenus dans des 25 risqueraient de

denied any rights or freedoms guaranteed by conditions qui portent atteinte aux droits ou l'administration
this Charter, the evidence shall be excluded libertés garantis par la présente charte, ces de la justice

if it is established that, having regard to all éléments de preuve sont écartés s'il est établi,
the circumstances, the admission of it in the eu égard aux circonstances, que leur utilisa-
proceedings would bring the administration 30 tion est susceptible de déconsidérer l'admi- 30
of justice into disrepute. nistration de la justice.

General Dispositions générales

25. The guarantee in this Charter of cer- 25. Le fait que la présente charte garantit
tain rights and freedoms shall not be con- certains droits et libertés ne porte pas
strued so as to abrogate or derogate from any atteinte aux droits ou libertés - ancestraux,
aboriginal, treaty or other rights or freedoms 35 issus de traités ou autres - des peuples 35
that pertain to the aboriginal peoples of autochtones du Canada, notamment :
Canada including a) aux droits ou libertés reconnus par la

(a) any rights or freedoms that have been Proclamation royale du 7 octobre 1763;
recognized by the Royal Proclamation of
October 7, 1763; and
(b) any rights or freedoms that may be
acquired by the aboriginal peoples of
Canada by way of land claims settlement.

b) aux droits ou libertés acquis par règle
40 ment de revendications territoriales.

26. The guarantee in this Charter of cer- 26. Le fait que la présente charte garantit
tain rights and freedoms shall not be con- 45 certains droits et libertés ne constitue pas

Maintien des
droits et libertes
des autochtones

40

Maintien des
autres droits et
libertés

Aboriginal
rights and
freedoms not
affected by
Charter

Other rights
and freedoms

ot affected by
Charter
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strued as denying the existence of any other
rights or freedoms that exist in Canada.

Multicultural 27. This Charter shall be interpreted in a
heritage manner consistent with the preservation and

enhancement of the multicultural heritage of
Canadians.

Rights 28. Notwithstanding anything in this
guaranteed
equally to both Charter, the rights and freedoms referred to
sexes in it are guaranteed equally to male and

female persons.

Rights 29. Nothing in this Charter abrogates or
respecting
certain shools derogates from any rights or privileges guar-
preserved anteed by or under the Constitution of

Canada in respect of denominational, sepa-
rate or dissentient schools.

une négation des autres droits ou libertés qui
existent au Canada.

27. Toute interprétation de la présente
charte doit concorder avec l'objectif de pro-

5 mouvoir le maintien et la valorisation du
patrimoine multiculturel des Canadiens.

28. Indépendamment des autres disposi-
tions de la présente charte, les droits et liber-
tés qui y sont mentionnés sont garantis égale-

10 ment aux personnes des deux sexes.

29. Les dispositions de la présente charte
ne portent pas atteinte aux droits ou privilè-
ges garantis en vertu de la Constitution du
Canada concernant les écoles séparées et

15 autres écoles confessionnelles.

Maintien du
pa trimoine
culturel

5

Égalité de
garantie des
droits pour les
deux sexes

10

Maintien des
droits relatifs à
certaines écoles

15

30. A reference in this Charter to a prov- 30. Dans la présente charte, les disposi-
ince or to the legislative assembly or legisla- tions qui visent les provinces, leur législature
ture of a province shall be deemed to include ou leur assemblée législative visent égale-
a reference to the Yukon Territory and the ment le territoire du Yukon, les territoires du
Northwest Territories, or to the appropriate 20 Nord-Ouest ou leurs autorités législatives 20
legislative authority thereof, as the case may compétentes.
be.

31. Nothing in this Charter extends the
legislative powers of any body or authority.

Application of Charter

Application of 32. (1) This Charter applies
Charter (a) to the Parliament and government of

Canada in respect of all matters within the
authority of Parliament including all mat-
ters relating to the Yukon Territory and
Northwest Territories; and
(b) to the legislature and government of
each province in respect of all matters
within the authority of the legislature ol
each province.

31. La présente charte n'élargit pas les
compétences législatives de quelque orga-
nisme ou autorité que ce soit.

Application de la charte

Application aux
territoires

Non-élargisse-
ent des

compétences
législatives

25 32. (1) La présente charte s'applique 25 Application de
la charte

a) au Parlement et au gouvernement du
Canada, pour tous les domaines relevant
du Parlement, y compris ceux qui concer-
nent le territoire du Yukon et les territoi-

30 res du Nord-Ouest; 30
b) à la législature et au gouvernement de
chaque province, pour tous les domaines
relevant de cette législature.

Exception (2) Notwithstanding subsection (1), sec- 35 (2) Par dérogation au paragraphe (l), l'ar- Restriction

tion 15 shall not have effect until three years ticle 15 n'a d'effet que trois ans après l'en- 35
after this section comes into force. trée en vigueur du présent article.

Exception 33. (1) Parliament or the legislature of a 33. (1) Le Parlement ou la législature Dérogation par
where express d AiA f~ rvnepu ~dcaration
declaration province may expressly declare in an Act of d'une province peut adopter une loi ou il est expresse

Parliament or of the legislature, as the case40expressément déclaré que celle-ci ou une de
may be, that the Act or a provision thereof ses dispositions a effet indépendamment 40
shall operate notwithstanding a provision d'une disposition donnée de l'article 2 ou des
included in section 2 or sections 7 to 15 of articles 7 à 15 de la présente charte.
this Charter.

Application to
territories and
territorial
authorities

Legislative
powers not
extended
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Operation of (2) An Act or a provision of an Act in
exception respect of which a declaration made under

this section is in effect shall have such opera-
tion as it would have but for the provision of
this Charter referred to in the declaration. 5

Five year (3) A declaration made under subsection
limitation (1) shall cease to have effect five years after

it comes into force or on such earlier date as
may be specified in the declaration.

Re-enactment (4) Parliament or a legislature of a prov- 10
ince may re-enact a declaration made under
subsection (1).

Five year
limitation

(5) Subsection (3) applies in respect of a
re-enactment made under subsection (4).

Citation

Citation

(2) La loi ou la disposition qui fait l'objet
d'une déclaration conforme au présent article
et en vigueur a l'effet qu'elle aurait sauf la
disposition en cause de la charte.

(3) La déclaration visée au paragraphe (1)
cesse d'avoir effet à la date qui y est précisée
ou, au plus tard, cinq ans après son entrée en
vigueur.

Effet de la
derogation

5 Durée de
vatlidité

(4) Le Parlement ou une législature peut Nouvelle
adopter de nouveau une déclaration visée au 10 adoption

paragraphe (1).

(5) Le paragraphe (3) s'applique à toute
déclaration adoptée sous le régime du para-
graphe (4).

Durée de
validite

Titre

34. This Part may be cited as the Canadi- 15 34. Titre de la présente partie : Charte 15 Titre

an Charter of Rights and Freedoms. canadienne des droits et libertés.

PART Il PARTIE Il

RIGHTS OF THE ABORIGINAL PEOPLES OF

CANADA

35. (1) The existing aboriginal and treaty
rights of the aboriginal peoples of Canada
are hereby recognized and affirmed.

(2) In this Act, "aboriginal peoples of 20
Canada" includes the Indian, Inuit and
Métis peoples of Canada.

PART 111

DROITS DES PEUPLES AUTOCHTONES DU

CANADA

35. (1) Les droits existants - ancestraux doir ts""

ou issus de traités - des peuples autochtones existant% des
du Canada sont reconnus et confirmés. Peuples

autochtones

(2) Dans la présente loi, «peuples autoch- 20 Définition de
tones du Canada» s'entend notamment des peupe C

Indiens, des Inuit et des Métis du Canada. Canada.

PARTIE III

EQUALIZATION AND REGIONAL DISPARITIES PÉRÉQUATION ET INÉGALITÉS RÉGIONALES

Commitment to 36. (1) Without altering the legislative
promote equal
opportunites authority of Parliament or of the provincial

legislatures, or the rights of any of them with 25
respect to the exercise of their legislative
authority, Parliament and the legislatures,
together with the government of Canada and
the provincial governments, are committed to

(a) promoting equal opportunities for the 30
well-being of Canadians;
(b) furthering economic development to
reduce disparity in opportunities; and
(c) providing essential public services of
reasonable quality to all Canadians. 35

36. (1) Sous réserve des compétences Engagements

législatives du Parlement et des législatures lat des
et de leur droit de les exercer, le Parlement 25 chances

et les législatures, ainsi que les gouverne-
ments fédéral et provinciaux, s'engagent à :

a) promouvoir l'égalité des chances de
tous les Canadiens dans la recherche de
leur bien-être; 30
b) favoriser le développement économique
pour réduire l'inégalité des chances;
c) fournir à tous les Canadiens, à un
niveau de qualité acceptable, les services
publics essentiels. 35

Recognition of
eXisting

aboriginal and
treaty rights

Definition of
paboriginal

peCples of
Canada"
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Commitment (2) Parliament and the government of
pulcevices Canada are committed to the principle of

making equalization payments to ensure that
provincial governments have sufficient reve-
nues to provide reasonably comparable levels
of public services at reasonably comparable
levels of taxation.

PART IV

CONSTITUTIONAL CONFERENCE

(2) Le Parlement et le gouvernement du
Canada prennent l'engagement de principe
de faire des paiements de péréquation pro-
pres à donner aux gouvernements provin-

5ciaux des revenus suffisants pour les mettre
en mesure d'assurer les services publics à un
niveau de qualité et de fiscalité sensiblement
comparables.

PARTIE Iv

CONFÉRENCE CONSTITUTIONNELLE

Engagement
relatif aux
services publics

5

Constitutional 37. (1) A constitutional conference com- 37. (1) Dans l'année suivant l'entrée en Conférence
conference posed of the Prime Minister of Canada and vigueur de la présente partie, le premier 10On°tte"°ion

the first ministers of the provinces shall be 10 ministre du Canada convoque une conférence
convened by the Prime Minister of Canada constitutionnelle réunissant les premiers
within one year after this Part comes into ministres provinciaux et lui-même.
force.

Participation of
aboriginal
peoples

(2) The conference convened under sub- (2) Sont placées à l'ordre du jour de la Participation

section (1) shall have included in its agenda 15 conférence visée au paragraphe (l) les ques- 15 eucl"ones

an item respecting constitutional matters tions constitutionnelles qui intéressent direc-
that directly affect the aboriginal peoples of tement les peuples autochtones du Canada,
Canada, including the identification and notamment la détermination et la définition
definition of the rights of those peoples to be des droits de ces peuples à inscrire dans la
included in the Constitution of Canada, and 20 Constitution du Canada. Le premier ministre 20
the Prime Minister of Canada shall invite du Canada invite leurs représentants à parti-
representatives of those peoples to participate ciper aux travaux relatifs à ces questions.
in the discussions on that item.

Participation of (3) The Prime Minister of Canada shall (3) Le premier ministre du Canada invite Participation
territories invite elected representatives of the govern- 25 des représentants élus des gouvernements du des territoires

ments of the Yukon Territory and the North- territoire du Yukon et des territoires du 25
west Territories to participate in the discus- Nord-Ouest à participer aux travaux relatifs
sions on any item on the agenda of the à toute question placée à l'ordre du jour de la
conference convened under subsection (1) conférence visée au paragraphe (1) et qui,
that, in the opinion of the Prime Minister, 30 selon lui, intéresse directement le territoire
directly affects the Yukon Territory and the du Yukon et les territoires du Nord-Ouest. 30
Northwest Territories.

PART V PARTIE V

PROCEDURE FOR AMENDING
CONSTITUTION OF CANADA

PROCÉDURE DE MODIFICATION DE LA
CONSTITUTION DU CANADA

38. (1) An amendment to the Constitution 38. (1) La Constitution du Canada peut
of Canada may be made by proclamation être modifiée par proclamation du gouver-
issued by the Governor General under the 35 neur général sous le grand sceau du Canada,
Great Seal of Canada where so authorized autorisée à la fois :

(a) resolutions of the Senate and House of
Commons; and
(b) resolutions of the legislative assem- 40
blies of at least two-thirds of the provinces

Procédure
normale de
modification

a) par des résolutions du Sénat et de la 35
Chambre des communes;
b) par des résolutions des assemblées
législatives d'au moins deux tiers des pro-
vinces dont la population confondue repré-

General
procedure for
amending
Constitution of
Canada
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that have, in the aggregate, according to
the then latest general census, at least fifty
per cent of the population of all the
provinces.

sente, selon le recensement général le plus
récent à l'époque, au moins cinquante pour
cent de la population de toutes les
provinces.

Majority of (2) An amendment made under subsection 5 (2) Une modification faite conformément 5 Majorite simple
members (1) that derogates from the legislative au paragraphe (1) mais dérogatoire à la

powers, the proprietary rights or any other compétence législative, aux droits de pro-
rights or privileges of the legislature or gov- priété ou à tous autres droits ou privilèges
ernment of a province shall require a resolu- d'une législature ou d'un gouvernement pro-
tion supported by a majority of the members 10vincial exige une résolution adoptée à la 10
of each of the Senate, the House of Com- majorité des sénateurs, des députés fédéraux
mons and the legislative assemblies required et des députés de chacune des assemblées
under subsection (1). législatives du nombre requis de provinces.

Expression of (3) An amendment referred to in subsec- (3) La modification visée au paragraphe Désaccord
dissent tion (2) shall not have effect in a province 15 (2) est sans effet dans une province dont 15

the legislative assembly of which has l'assemblée législative a, avant la prise de la
expressed its dissent thereto by resolution proclamation, exprimé son désaccord par une
supported by a majority of its members prior résolution adoptée à la majorité des députés,
to the issue of the proclamation to which the sauf si cette assemblée, par résolution égale-
amendment relates unless that legislative 20 ment adoptée à la majorité, revient sur son 20
assembly, subsequently, by resolution sup- désaccord et autorise la modification.
ported by a majority of its members, revokes
its dissent and authorizes the amendment.

Revocation of (4) A resolution of dissent made for the (4) La résolution de désaccord visée au Levée du
dissent purposes of subsection (3) may be revoked at 25 paragraphe (3) peut être révoquée à tout désa"cor

any time before or after the issue of the moment, indépendamment de la date de la
proclamation to which it relates. proclamation à laquelle elle se rapporte. 25

Restriction on 39. (1) A proclamation shall not be issued 39. (1) La proclamation visée au paragra- Restriction
proclamation under subsection 38(1) before the expiration phe 38(1) ne peut être prise dans l'année

of one year from the adoption of the resolu- 30 suivant l'adoption de la résolution à l'origine
tion initiating the amendment procedure de la procédure de modification que si l'as-
thereunder, unless the legislative assembly of semblée législative de chaque province a 30
each province has previously adopted a reso- préalablement adopté une résolution d'agré-
lution of assent or dissent. ment ou de désaccord.

Idem (2) A proclamation shall not be issued 35 (2) La proclamation visée au paragraphe Idem

under subsection 38(1) after the expiration 38(1) ne peut être prise que dans les trois ans
of three years from the adoption of the reso- suivant l'adoption de la résolution à l'origine 35
lution initiating the amendment procedure de la procédure de modification.
thereunder.

Compensaton 40. Where an amendment is made under40 40. Le Canada fournit une juste compen- (onmpensition

subsection 38(1) that transfers provincial sation aux provinces auxquelles ne s'applique
legislative powers relating to education or pas une modification faite conformément au
other cultural matters from provincial legis- paragraphe 38(1) et relative, en matière 40
latures to Parliament, Canada shall provide d'éducation ou dans d'autres domaines cultu-
reasonable compensation to any province to 45 rels, à un transfert de compétences législati-
which the amendment does not apply. ves provinciales au Parlement.

Amendment bs 41. An amendment to the Constitution of
cnsn"t"° Canada in relation to the following matters

41. Toute modification de la Constitution Consentement
du Canada portant sur les questions suivan-45 un"i"
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may be made by proclamation issued by the
Governor General under the Great Seal of
Canada only where authorized by resolutions
of the Senate and House of Commons and of
the legislative assembly of each province: 5

(a) the office of the Queen, the Governor
General and the Lieutenant Governor of a
province;
(b) the right of a province to a number of
members in the House of Commons not 1 C
less than the number of Senators by which
the province is entitled to be represented at
the time this Part comes into force;

(c) subject to section 43, the use of the
English or the French language; 15

(d) the composition of the Supreme Court
of Canada; and
(e) an amendment to this Part.

tes se fait par proclamation du gouverneur
général sous le grand sceau du Canada, auto-
risée par des résolutions du Sénat, de la
Chambre des communes et de l'assemblée
législative de chaque province : 5

a) la charge de Reine, celle de gouverneur
général et celle de lieutenant-gouverneur;
b) le droit d'une province d'avoir à la
Chambre des communes un nombre de
députés au moins égal à celui des sénateurs 10
par lesquels elle est habilitée à être repré-
sentée lors de l'entrée en vigueur de la
présente partie;
c) sous réserve de l'article 43, l'usage du
français ou de l'anglais; 15

d) la composition de la Cour suprême du
Canada;
e) la modification de la présente partie.

42. (1) An amendment to the Constitution 42. (1) Toute modification de la Constitu- Procédure
0normale de

of Canada in relation to the following mat- 20 tion du Canada portant sur les questions 20 modification

ters may be made only in accordance with suivantes se fait conformément au paragra-
subsection 38(1): phe 38(1) :

(a) the principle of proportionate
representation of the provinces in the
House of Commons prescribed by the 25
Constitution of Canada;
(b) the powers of the Senate and the
method of selecting Senators;
(c) the number of members by which a
province is entitled to be represented in the 30
Senate and the residence qualifications of
Senators;
(d) subject to paragraph 41(d), the
Supreme Court of Canada;
(e) the extension of existing provinces into 35
the territories; and
(f) notwithstanding any other law or prac-
tice, the establishment of new provinces.

a) le principe de la représentation propor-
tionnelle des provinces à la Chambre des
communes prévu par la Constitution du 25
Canada;
b) les pouvoirs du Sénat et le mode de
sélection des sénateurs;
c) le nombre des sénateurs par lesquels
une province est habilitée à être représen- 30
tée et les conditions de résidence qu'ils
doivent remplir;
d) sous réserve de l'alinéa 41d), la Cour
suprême du Canada;
e) le rattachement aux provinces existan- 35
tes de tout ou partie des territoires;
f) par dérogation à toute autre loi ou
usage, la création de provinces.

(2) Subsections 38(2) to (4) do not apply (2) Les paragraphes 38(2) à (4) ne s'appli- Exception

in respect of amendments in relation to mat- 40quent pas aux questions mentionnées au 40

ters referred to in subsection (1). paragraphe (1).

43. An amendment to the Constitution of 43. Les dispositions de la Constitution du Modification à

Canada in relation to any provision that Canada applicables à certaines provinces certaines

applies to one or more, but not all, provinces, seulement ne peuvent être modifiées que par provinces

including 45 proclamation du gouverneur général sous le 45

(a) any alteration to boundaries between grand sceau du Canada, autorisée par des

provinces, and résolutions du Sénat, de la Chambre des

Amendment by
general
procedure

Exception

Amendment of
provisions
relating to some
but not ail
provinces
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(b) any amendment to any provision that communes et de l'assemblée législative de
relates to the use of the English or the chaque province concernée. Le présent arti-
French language within a province, cle s'applique notamment :

may be made by proclamation issued by the a) aux changements du tracé des frontiè-
Governor General under the Great Seal of 5 res interprovinciales; 5
Canada only where so authorized by resolu- b) aux modifications des dispositions rela-
tions of the Senate and House of Commons tives à l'usage du français ou de l'anglais
and of the legislative assembly of each prov- dans une province.
ince to which the amendment applies.

Amendments 44. Subject to sections 41 and 42, Parlia- 10 44. Sous réserve des articles 41 et 42, le 10 Modification
byPriaetment may exclusively make laws amending Parlement a compétence exclusive pour par lemn

res intrproviniales;t

the Constitution of Canada in relation to the modifier les dispositions de la Constitution
executive government of Canada or the du Canada relatives au pouvoir exécutif fédé-
Senate and House of Commons. raI, au Sénat ou à la Chambre des

communes. 15

Amendments 45. Subject to section 41, the legislature 15 45. Sous réserve de l'article 41, une légis- Modification
by provincial lareslegslatures of each province may exclusively make laws lature a compétence exclusive pour modifier lgslatures

amending the constitution of the province, la constitution de sa province.

Intiationxof 46. (1) The procedures for amendment 46. (1) L'initiative des procédures de nitiaivedes
amend ment poéue
procedures under sections 38, 41, 42 and 43 may be modification visées aux articles 38, 41, 42 et 20pcdue

iitiated either by the Senate or the House of 2043 appartient au Sénat, à la Chambre des
Commons or by the legislative assembly of a communes ou à une assemblée législative.
province.

Revocation of (2) A resolution of assent made for the (2) Une résolution d'agrément adoptée Possibilité de
authorization purposes of this Part may be revoked at any dans le cadre de la présente partie peut être rvocaion

time before the issue of a proclamation 25 révoquée à tout moment avant la date de la 25
authorized by it. proclamation qu'elle autorise.

Amendments 47. (1) An amendment to the Constitution 47. (1) Dans les cas visés à l'article 38, 41, Modification
witltout Senate sasrésolution
resolution of Canada made by proclamation under sec- 42 ou 43, il peut être passé outre au défaut da rna

tion 38, 41, 42 or 43 may be made without a d'autorisation du Sénat si celui-ci n'a pas
resolution of the Senate authorizing the issue 30 adopté de résolution dans un délai de cent 30
of the proclamation if, within one hundred quatre-vingts jours suivant l'adoption de celle
and eighty days after the adoption by the de la Chambre des communes et si cette
House of Commons of a resolution authoriz- dernière, après l'expiration du délai, adopte
ing its issue, the Senate has not adopted such une nouvelle résolution dans le même sens.
a resolution and if, at any time after the 35
expiration of that period, the House of Com-
mons again adopts the resolution.

Computation of (2) Any period when Parliament is proro- (2) Dans la computation du délai visé au 35 Computation
period gued or dissolved shall not be counted in paragraphe (1), ne sont pas comptées les d"

computing the one hundred and eighty day 40 périodes pendant lesquelles le Parlement est
period referred to in subsection (1). prorogé ou dissous.

Advice to issue 48. The Queen's Privy Council for 48. Le Conseil privé de la Reine pour le Demande de
proclamation Canada shall advise the Governor General to Canada demande au gouverneur général de 40 proclamation

issue a proclamation under this Part forth- prendre, conformément à la présente partie,
with on the adoption of the resolutions 45une proclamation dès l'adoption des résolu-
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required for an amendment made by procla- tions prévues par cette partie pour une modi-
mation under this Part. fication par proclamation.

Constitutional 49. A constitutional conference composed
conference of the Prime Minister of Canada and the

first ministers of the provinces shall be con-
vened by the Prime Minister of Canada
within fifteen years after this Part comes into
force to review the provisions of this Part.

PART VI

AMENDMENT TO THE CONSTITUTION ACT,
1867

Amendment to 50. The Constitution Act, 1867 (formerly
constitution named the British North America Act, 1867)

is amended by adding thereto, immediately
after section 92 thereof, the following head-
ing and section:

"Non- Renewable Natural Resources,
Forestry Resources and Electrical Energy

Laws respecting
non-renewable
natural
resources,
forestry
resources and
electrical
energy

92A. (1) In each province, the legisla-
ture may exclusively make laws in relation 15
to

(a) exploration for non-renewable natu-
ral resources in the province;

(b) development, conservation and
management of non-renewable natural20
resources and forestry resources in the
province, including laws in relation to
the rate of primary production there-
from; and
(c) development, conservation and man- 25
agement of sites and facilities in the
province for the generation and produc-
tion of electrical energy.

Export from (2) In each province, the legislature may

rovces o make laws in relation to the export from 30
the province to another part of Canada of
the primary production from non-renew-
able natural resources and forestry
resources in the province and the produc-
tion from facilities in the province for the 35
generation of electrical energy, but such
laws may not authorize or provide for
discrimination in prices or in supplies
exported to another part of Canada.

49. Dans les quinze ans suivant l'entrée en Conférence

vigueur de la présente partie, le premier cntt"i°"

5 ministre du Canada convoque une conférence 5
constitutionnelle réunissant les premiers
ministres provinciaux et lui-même, en vue du
réexamen des dispositions de cette partie.

PARTIE VI

MODIFICATION DE LA LOI
CONSTITUTIONNELLE DE 1867

50. La Loi constitutionnelle de 1867 Modification de
la Loi

(antérieurement désignée sous le titre : Acte 10 consitution-
de l'Amérique du Nord britannique, 1867) nelle de 1867

est modifiée par insertion, après l'article 92,
de la rubrique et de l'article suivants :

«Ressources naturelles non renouvelables,
ressources forestières et énergie électrique

92A. (1) La législature de chaque pro- Compétence
vince a compétence exclusive pour légifé- 15 provinciale

rer dans les domaines suivants :

a) prospection des ressources naturelles
non renouvelables de la province;

b) exploitation, conservation et gestion
des ressources naturelles non renouvela- 20
bles et des ressources forestières de la
province, y compris leur rythme de pro-
duction primaire;

c) aménagement, conservation et ges-
tion des emplacements et des installa- 25
tions de la province destinés à la produc-
tion d'énergie électrique.

(2) La législature de chaque province a Exportation

compétence pour légiférer en ce qui con- provinces
cerne l'exportation, hors de la province, à 30
destination d'une autre partie du Canada,
de la production primaire tirée des ressour-
ces naturelles non renouvelables et des res-
sources forestières de la province, ainsi que
de la production d'énergie électrique de la 35
province, sous réserve de ne pas adopter de
lois autorisant ou prévoyant des disparités
de prix ou des disparités dans les exporta-
tions destinées à une autre partie du
Canada. 40

80084-202
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Authority of (3) Nothing in subsection (2) derogates
Parliament from the authority of Parliament to enact

laws in relation to the matters referred to
in that subsection and, where such a law of
Parliament and a law of a province con-
flict, the law of Parliament prevails to the
extent of the conflict.

(4) In each province, the legislature may
make laws in relation to the raising of
money by any mode or system of taxation 10
in respect of

(a) non-renewable natural resources
and forestry resources in the province
and the primary production therefrom,
and 15
(b) sites and facilities in the province
for the generation of electrical energy
and the production therefrom,

whether or not such production is exported
in whole or in part from the province, but 20
such laws may not authorize or provide for
taxation that differentiates between pro-
duction exported to another part of
Canada and production not exported from
the province. 25

(5) The expression "primary produc-
tion" has the meaning assigned by the
Sixth Schedule.

Existing powers (6) Nothing in subsections (1) to (5)
or rights derogates from any powers or rights that a 30

legislature or government of a province
had immediately before the coming into
force of this section."

Idem 51. The said Act is further amended by
adding thereto the following Schedule: 35

"THE SIXTH SCHEDULE

Primary Production from Non- Renewable
Natural Resources and Forestry Resources

1. For the purposes of section 92A of this
Act,

(3) Le paragraphe (2) ne porte pas Pouvoir du

atteinte au pouvoir du Parlement de légifé- Parlement

rer dans les domaines visés à ce paragra-
phe, les dispositions d'une loi du Parlement
adoptée dans ces domaines l'emportant sur 5
les dispositions incompatibles d'une loi
provinciale.

(4) La législature de chaque province a Taxation des
ressou rcescompétence pour prélever des sommes

d'argent par tout mode ou système de 10
taxation :

a) des ressources naturelles non renou-
velables et des ressources forestières de
la province, ainsi que de la production
primaire qui en est tirée; 15
b) des emplacements et des installations
de la province destinés à la production
d'énergie électrique, ainsi que de cette
production même.

Cette compétence peut s'exercer indépen- 20
damment du fait que la production en
cause soit ou non, en totalité ou en partie,
exportée hors de la province, mais les lois
adoptées dans ces domaines ne peuvent
autoriser ou prévoir une taxation qui éta- 25
blisse une distinction entre la production
exportée à destination d'une autre partie
du Canada et la production non exportée
hors de la province.

(5) L'expression «production primaire» a 30-Production
le sens qui lui est donné dans la sixième primaire»

annexe.

(6) Les paragraphes (1) à (5) ne portent Pouvoirs ou

pas atteinte aux pouvoirs ou droits détenus droits existants

par la législature ou le gouvernement 35
d'une province lors de l'entrée en vigueur
du présent article.»

51. Ladite loi est en outre modifiée par Idem
adjonction de l'annexe suivante :

«SIXIÈME ANNEXE

Production primaire tirée des ressources
naturelles non renouvelables et des

ressources forestières

1. Pour l'application de l'article 92A

Taxation or
resources

Primcioa n
produc x[on
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(a) production from a non-renewable
natural resource is primary production
therefrom if

(i) it is in the form in which it exists
upon its recovery or severance from its 5
natural state, or
(ii) it is a product resulting from proc-
essing or refining the resource, and is
not a manufactured product or a prod-
uct resulting from refining crude oil, 10
refining upgraded heavy crude oil, refin-
ing gases or liquids derived from coal or
refining a synthetic equivalent of crude
oil; and

(b) production from a forestry resource is 15
primary production therefrom if it consists
of sawlogs, poles, lumber, wood chips, saw-
dust or any other primary wood product,
or wood pulp, and is not a product manu-
factured from wood." 20

PART VII

GENERAL

Primacy of 52. (1) The Constitution of Canada is the
Constitution of
Canada supreme law of Canada, and any law that is

inconsistent with the provisions of the Con-
stitution is, to the extent of the inconsistency,
of no force or effect. 25

Constitution of (2) The Constitution of Canada includes
Canada

(a) the Canada Act, including this Act;
(b) the Acts and orders referred to in
Schedule I; and
(c) any amendment to any Act or order 30
referred to in paragraph (a) or (b).

Amendments to (3) Amendments to the Constitution of
Constitution of
Canada Canada shall be made only in accordance

with the authority contained in the Constitu-
tion of Canada.

a) on entend par production primaire tirée
d'une ressource naturelle non renouvela-
ble:

(i) soit le produit qui se présente sous la
même forme que lors de son extraction 5
du milieu naturel,
(ii) soit le produit non manufacturé de
la transformation, du raffinage ou de
l'affinage d'une ressource, à l'exception
du produit du raffinage du pétrole brut, 10
du raffinage du pétrole brut lourd amé-
lioré, du raffinage des gaz ou des liqui-
des dérivés du charbon ou du raffinage
d'un équivalent synthétique du pétrole
brut; 15

b) on entend par production primaire tirée
d'une ressource forestière la production
constituée de billots, de poteaux, de bois
d'oeuvre, de copeaux, de sciure ou d'autre
produit primaire du bois, ou de pâte de 20
bois, à l'exception d'un produit manufac-
turé en bois.»

PARTIE Vil

DISPOSITIONS GÉNÉRALES

52. (1) La Constitution du Canada est la Primauté de la

loi suprême du Canada; elle rend inopérantes Constitution du
loi Canada

les dispositions incompatibles de toute autre 25
règle de droit.

(2) La Constitution du Canada comprend: Constitution du
Canada

a) la Loi sur le Canada, y compris la
présente loi;
b) les textes législatifs et les décrets figu- 30
rant à l'annexe I;
c) les modifications des textes législatifs et
des décrets mentionnés aux alinéas a) ou

(3) La Constitution du Canada ne peut 35 Modification

être modifiée que conformément aux pou-
voirs conférés par elle.

Repeals and 53. (1) The enactments referred to in 53. (1) Les textes législatifs et les décrets Abrogation et
new names Column I of Schedule I are hereby repealed énumérés à la colonne I de l'annexe I sont nouveaux titres

or amended to the extent indicated in abrogés ou modifiés dans la mesure indiquée 40
Column Il thereof and, unless repealed, shall à la colonne Il. Sauf abrogation, ils restent
continue as law in Canada under the names40en vigueur en tant que lois du Canada sous
set out in Column III thereof. les titres mentionnés à la colonne III.
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Consequential (2) Every enactment, except the Canada
amendments Act, that refers to an enactment referred to

in Schedule I by the name in Column I
thereof is hereby amended by substituting
for that name the corresponding name in
Column III thereof, and any British North
America Act not referred to in Schedule I
may be cited as the Constitution Act fol-
lowed by the year and number, if any, of its
enactment.

(2) Tout texte législatif ou réglementaire,
sauf la Loi sur le Canada, qui fait mention
d'un texte législatif ou décret figurant à l'an-
nexe I par le titre indiqué à la colonne I est

5modifié par substitution à ce titre du titre
correspondant mentionné à la colonne 111;
tout Acte de l'Amérique du Nord britanni-
que non mentionné à l'annexe I peut être cité
sous le titre de Loi constitutionnelle suivi de

Modifications
corrélatives

5

10l'indication de l'année de son adoption et 10
éventuellement de son numéro.

Repeal and 54. Part IV is repealed on the day that is 54. La partie IV est abrogée un an après Abrogation et
conscquentialmoicaon
amendments one year after this Part comes into force and l'entrée en vigueur de la présente partie et le m"ifc atons

this section may be repealed and this Act gouverneur général peut, par proclamation découlent

renumbered, consequential upon the repeal sous le grand sceau du Canada, abroger le 15
of Part IV and this section, by proclamation 15 présent article et apporter en conséquence de
issued by the Governor General under the cette double abrogation les aménagements
Great Seal of Canada. qui s'imposent à la présente loi.

French version 55. A French version of the portions of the 55. Le ministre de la Justice du Canada version
of Constitution françi d
of anada Constitution of Canada referred to in est chargé de rédiger, dans les meilleurs 20 cs e

Schedule I shall be prepared by the Minister 20 délais, la version française des parties de la constitutionnels

of Justice of Canada as expeditiously as pos- Constitution du Canada qui figurent à l'an-
sible and, when any portion thereof sufficient nexe 1; toute partie suffisamment importante
to warrant action being taken has been so est, dès qu'elle est prête, déposée pour adop-
prepared, it shall be put forward for enact- tion par proclamation du gouverneur général 25
ment by proclamation issued by the Gover- 25 sous le grand sceau du Canada, conformé-
nor General under the Great Seal of Canada ment à la procédure applicable à l'époque à
pursuant to the procedure then applicable to la modification des dispositions constitution-
an amendment of the same provisions of the nelles qu'elle contient.
Constitution of Canada.

English and
French vers ions
of certain
constitutional
tents

56. Where any portion of the Constitution 30 56. Les versions française et anglaise des 30 versions

of Canada has been or is enacted in English parties de la Constitution du Canada adop- françai'eet

and French or where a French version of any tées dans ces deux langues ont également certains textes

portion of the Constitution is enacted pursu- force de loi. En outre, ont également force de constitutionnels

ant to section 55, the English and French loi, dès l'adoption, dans le cadre de l'article
versions of that portion of the Constitution 3555, d'une partie de la version française de la 35
are equally authoritative. Constitution, cette partie et la version

anglaise correspondante.

English and 57. The English and French versions of
French versions
or this'Act this Act are equally authoritative.

Commence- 58. Subject to section 59, this Act shall
"e"t come into force on a day to be fixed by 40

proclamation issued by the Queen or the
Governor General under the Great Seal of
Canada.

Commence-
ment u

pal agi .îi

respect oi

Qiiebec

57. Les versions française et anglaise de la
présente loi ont également force de loi.

versions
française et
anglaise de la
presenteloi)

58. Sous réserve de l'article 59, la présente 40 Entrée en

loi entre en vigueur à la date fixée par pro- "'g'e'

clamation de la Reine ou du gouverneur
général sous le grand sceau du Canada.

59. (1) Paragraph 23(1)(a) shall come 59. (1) L'alinéa 23(l)a) entre en vigueur Entréeen
couer de

into force in respect of Quebec on a day to be 45 pour le Québec à la date fixée par proclama- 45 "'1'nea 23l)))
pour le Québec

3206 SENATE DEBATES December 4, 1981



December 4, 1981 SENATE DEBATES 3207

fixed by proclamation issued by the Queen or
the Governor General under the Great Seal
of Canada.

Authorization (2) A proclamation under subsection (1)
ofQuebec shall be issued only where authorized by the

legislative assembly or government of
Quebec.

Repeal of this (3) This section may be repealed on the
section day paragraph 23(1)(a) comes into force in

respect of Quebec and this Act amended and
renumbered, consequential upon the repeal
of this section, by proclamation issued by the
Queen or the Governor General under the
Great Seal of Canada.

tion de la Reine ou du gouverneur général
sous le grand sceau du Canada.

(2) La proclamation visée au paragraphe Autorisation du

5 (1) ne peut être prise qu'après autorisation Quéec

de l'assemblée législative ou du gouverne- 5
ment du Québec.

(3) Le présent article peut être abrogé à la Abrogation du

date d'entrée en vigueur de l'alinéa 23(1)a) present article

10 pour le Québec, et la présente loi faire l'ob-
jet, dès cette abrogation, des modifications et 10
changements de numérotation qui en décou-
lent, par proclamation de la Reine ou du
gouverneur général sous le grand sceau du
Canada.

Short title and 60. This Act may be cited as the Consti- 15 60. Titre abrégé de la présente annexe : 15 Titres
citations tution Act, 1981, and the Constitution Acts Loi constitutionnelle de 1981; titre commun

1867 to 1975 (No. 2) and this Act may be des lois constitutionnelles de 1867 à 1975
cited together as the Constitution Acts, 1867 (nu 2) et de la présente loi: Lois constitu-
to 1981. tionnelles de 1867 à 1981.
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SCHEDULE I

to the

CONSTITUTION ACT, 1981

MODERNIZATION 0F THE CONSTITUTION

Column 1 Column Il Column 111
Item Act Affected Amendment New Name

1 . British North America Act, 1867,
30-31 Vict., c. 3 (U.K.)

2. An Act to amend and continue the
Act 32-33 Victoria chapter 3; and to
establish and provide for the Gov-
ernment of the Province of Manito-
ba, 1870, 33 Vict., c. 3 (Can.)

3. Order of Her Majesty in Council
admitting Rupert's Land and the
North-Western Territory into the
union, dated the 23rd day of June,
1870

4. Order of Her Majesty in Council
admitting British Columbia into the
Union, dated the 16th day of May,
1871

5. British North America Act, 1871,
34-35 Vict., c. 28 (U.K.)

6. Order of Her Majesty in Council
admitting Prince Edward Island into
the Union, dated the 26th day of
June, 1873

7. Parliament of Canada Act, 1875,
38-39 Vict., c. 38 (U.K.)

8. Order of Her Majesty in Council
admitting ail British possessions and
Territories in North America and
islands adjacent thereto into the
Union, dated the 3lst day of JuIy,
1880

(1) Section 1 is repealed and
the following substituted therefor:

-1. This Act may be cited as
the Constitution Act, 1867."
(2) Section 20 is repealed.
(3) Class 1 of section 91 is

repealed.
(4) Class 1 of section 92 is

repealed.

(1) The long titie is repealed
and the following substituted
therefor:

"Manitoba Act, 1 870."
(2) Section 20 is repealed.

Constitution Act, 1867

Manitoba Act, 1870

Rupert's Land and North-West-
ern Territory Order

British Columbia Terms of Union

Section 1 is repealed and the
following substituted therefor:

-1. This Act may be cited as
the Constitution Act, 1871."

Constitution Act, 1871

Prince Edward Island Terms of
Union

Parliament of Canada Act, 1875

Adjacent Territories Order
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ANNEXE I

LOI CONSTITUTIONNELLE DE 1981

ACTUALISATION DE LA CONSTITUTION

Colonne I Colonne Il Colonne III

Loi visée Modification Nouveau titre

1. Acte de l'Amérique du Nord britan-
nique, 1867, 30-31 Vict., c. 3
(R.-U.)

2. Acte pour amender et continuer
l'acte trente-deux et trente-trois Vic-
toria, chapitre trois, et pour établir
et constituer le gouvernement de la
province de Manitoba, 1870, 33
Vict., c. 3 (Canada)

3. Arrêté en conseil de Sa Majesté
admettant la Terre de Rupert et le
Territoire du Nord-Ouest, en date
du 23 juin 1870

4. Arrêté en conseil de Sa Majesté
admettant la Colombie-Britannique,
en date du 16 mai 1871

5. Acte de l'Amérique du Nord britan-
nique, 1871, 34-35 Vict., c. 28
(R.-U.)

(1) L'article 1 est abrogé et
remplacé par ce qui suit :

«1. Titre abrégé: Loi consti-
tutionnelle de 1867.»
(2) L'article 20 est abrogé.
(3) La catégorie 1 de l'article

91 est abrogée.
(4) La catégorie 1 de l'article

92 est abrogée.

(1) Le titre complet est abrogé
et remplacé par ce qui suit :

«Loi de 1870 sur le Mani-
toba.»
(2) L'article 20 est abrogé.

L'article 1 est abrogé et rem-
placé par ce qui suit :

«I. Titre abrégé : Loi consti-
tutionnelle de 1871.»

Loi constitutionnelle de 1867

Loi de 1870 sur le Manitoba

Décret en conseil sur la terre de
Rupert et le territoire du Nord-
Ouest

Conditions de l'adhésion de la
Colombie-Britannique

Loi constitutionnelle de 1871

6. Arrêté en conseil de Sa Majesté Conditions de l'adhésion

admettant l'Île-du-Prince-Édouard, l'Île-du-Prince-Édouard
en date du 26 juin 1873

7. Acte du Parlement du Canada,
1875, 38-39 Vict., c. 38 (R.-U.)

8. Arrêté en conseil de Sa Majesté
admettant dans l'Union tous les ter-
ritoires et possessions britanniques
dans l'Amérique du Nord, et les îles
adjacentes à ces territoires et posses-
sions, en date du 31 juillet 1880

Loi de 1875 sur le Parlement du
Canada

Décret en conseil sur les territoi-
res adjacents
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SCHEDULE I

to the

CONSTITUTION ACT, 1981 Continued

Column 1 Column Il Column 111
Item Act Affected Amendment New Name

9. British North America Act,
49-50 Vict., c. 35 (U.K.)

1886, Section 3 is repealed and the
following substituted therefor:

-3. This Act may be cited as
the Constitution Act, 1 886."

Constitution Act, 1886

10. Canada (Ontario Boundary) Act,
1889, 52-53 Vict., c. 28 (U.K.)

Il. Canadian Speaker (Appointment of
Deputy) Act, 1895, 2nd Sess., 59
Vict., c. 3 (U.K.)

12. The Alberta Act, 1905, 4-5 Edw.
VII, c. 3 (Can.)

13. The Saskatchewan Act, 1905. 4-5
Edw. VII, c. 42 (Can.)

14. British North America Act, 1907, 7
Ed w. VII1, c. 11 (U. K.)

15. British North America Act, 1915,
5-6 Geo. V, c. 45 (U.K.)

16. British North America Act, 1930,
20-21 Geo. V, c. 26 (U.K.)

17. Statute of Westminster, 1931, 22
Geo. V, c. 4 (U.K.)

18. British North America Act, 1940,
3-4 Geo. VI, c. 36 (U.K.)

19. British North America Act, 1943,
6-7 Geo. VI, c. 30 (U.K.)

Canada (Ontario Boundary) Act,
1889

The Act is repealed.

Alberta Act

Saskatchewan Act

Section 2 is repealed and the
following substituted therefor:

-2. This Act may be cited as
the Constitution Act, 1 907."

Section 3 is repealed and the
following substituted therefor:

-3. This Act may be cited as
the Constitution Act, J1915."

Section 3 is repealed and the
following substituted therefor:

-3. This Act may be cited as
the Constitution Act, 1930."

In 50 far as they apply to
Canada,

(a) section 4 is repealed; and
(b) subsection 7(l) is
repealed.

Section 2 is repealed and the
following substituted therefor:

"2. This Act may be cited as
the Constitution Act, 1940."

Constitution Act, 1907

Constitution Act, 1915

Constitution Act, 1930

Statute of Westminster, 193 1

Constitution Act, 1940

The Act is repealed.
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ANNEXE I (suite)

LOI CONSTITUTIONNELLE DE 1981

Colonne I Colonne Il Colonne III
Loi visée Modification Nouveau titre

9. Acte de l'Amérique du Nord britan-
nique, 1886, 49-50 Vict., c. 35
(R.-U.)

10. Acte du Canada (limites d'Ontario)
1889, 52-53 Vict., c. 28 (R.-U.)

11. Acte concernant l'Orateur canadien
(nomination d'un suppléant) 1895,
2c session, 59 Vict., c. 3 (R.-U.)

12. Acte de l'Alberta, 1905, 4-5 Ed.
VII, c. 3 (Canada)

13. Acte de la Saskatchewan, 1905, 4-5
Ed. VII, c. 42 (Canada)

14. Acte de l'Amérique du Nord britan-
nique, 1907, 7 Ed. VII, c. 11 (R.-U.)

15. Acte de l'Amérique du Nord britan-
nique, 1915, 5-6 Geo. V, c. 45
(R.-U.)

16. Acte de l'Amérique du Nord britan-
nique, 1930, 20-21 Geo. V, c. 26
(R.-U.)

17. Statut de Westminster, 1931, 22
Geo. V, c. 4 (R.-U.)

18. Acte de l'Amérique du Nord britan-
nique, 1940, 3-4 Geo. VI, c. 36
(R.-U.)

19. Acte de l'Amérique du Nord britan-
nique, 1943, 6-7 Geo. VI, c. 30
(R.-U.)

L'article 3 est abrogé et rem-
placé par ce qui suit :

«3. Titre abrégé : Loi consti-
tutionnelle de 1886.»

Loi constitutionnelle de 1886

Loi de 1889 sur le Canada (fron-
tières de l'Ontario)

La loi est abrogée.

Loi sur l'Alberta

L'article 2 est abrogé et rem-
placé par ce qui suit :

«2. Titre abrégé : Loi consti-
tutionnelle de 1907.»

L'article 3 est abrogé et rem-
placé par ce qui suit :

«3. Titre abrégé : Loi consti-
tutionnelle de 1915.»

L'article 3 est abrogé et rem-
placé par ce qui suit :

«3. Titre abrégé : Loi consti-
tutionnelle de 1930.»

Dans la mesure où ils s'appli-
quent au Canada :

a) l'article 4 est abrogé;
b) le paragraphe 7(1) est
abrogé.

L'article 2 est abrogé et rem-
placé par ce qui suit :

<2. Titre abrégé : Loi consti-
tutionnelle de 1940.»

Loi sur la Saskatchewan

Loi constitutionnelle de 1907

Loi constitutionnelle de 1915

Loi constitutionnelle de 1930

Statut de Westminster de 1931

Loi constitutionnelle de 1940

La loi est abrogée.
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SCHEDULE I

to the

CONSTITUTION ACT. 1981-Continued

Column 1 Column Il Columnn 111
Item Act Affected Amendment New Name

20. British North America Act, 1946,
9-10 Geo. VI, c. 63 (U.K.)

21. British North America Act, 1949,
12-13 Geo. VI, c. 22 (U.K.)

22. British North America (No. 2) Act,
1949, 13 Geo. VI, c. 81 (U.K.)

23. British North America Act, 1951,
14-15 Geo. VI, c. 32 (U.K.)

24. British North America Act, 1952, 1
Eliz. I1, c. 15 (Can.)

25. British North America Act, 1960, 9
Eliz. 11, c. 2 (U.K.)

26. British North America Act, 1964,
12-13 Eliz. Il, c. 73 (U.K.)

27. British North America Act, 1965,
14 Eliz. 11, c. 4, Part I (Cai

28. British North America Act, 1974,
23 Eliz. 11, c. 13, Part 1 (Can.)

The Act is repealed.

Section 3 is repealed and the
following substituted therefor:

"3. This Act may be cited as
the Newfoundland Act."

Newfoundland Act

The Act is repealed.

The Act is repealed.

The Act is repealed.

Section 2 is repealed and the
following substituted therefor:

-2. This Act may be cited as
the Constitution Act, 1960."

Section 2 is repeaîed and the
following substituted therefor:

"2. This Act may be cited as
the Constitution Act, 1964."

Section 2 is repealed and the
following substituted therefor:

"2. This Part may be cited as
the Constitution Act, 1965."

Section 3, as amended by
25-26 Eliz. II, c. 28, s. 38(l)
(Cani.), is repealed and the foi-
îowing substituted therefor:

"3. This Part may be cited as
the Constitution Act, 1974."

Constitution Act, 1960

Constitution Act, 1964

Constitution Act, 1965

Constitution Act, 1974
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ANNEXE I (suite)

LOI CONSTITUTIONNELLE DE 1981

Colonne I
Loi visée

Colonne Il
Modification

Colonne III
Nouveau titre

20. Acte de l'Amérique du Nord britan-
nique, 1946, 9-10 Geo. VI, c. 63
(R.-U.)

21. Acte de l'Amérique du Nord britan-
nique, 1949, 12-13 Geo. VI, c. 22
(R.-U.)

22. Acte de l'Amérique du Nord britan-
nique (No 2), 1949, 13 Geo. VI, c.
81 (R.-U.)

23. Acte de l'Amérique du Nord britan-
nique, 1951, 14-15 Geo. VI, c. 32
(R.-U.)

24. Acte de l'Amérique du Nord britan-
nique, 1952, 1 Eliz. II, c. 15
(Canada)

25. Acte de l'Amérique du Nord britan-
nique, 1960, 9 Eliz. II, c. 2 (R.-U.)

26. Acte de l'Amérique du Nord britan-
nique, 1964, 12-13 Eliz. II, c. 73
(R.-U.)

27. Acte de l'Amérique du Nord britan-
nique, 1965, 14 Eliz. II, c. 4, Partie I
(Canada)

28. Acte de l'Amérique du Nord britan-
nique, 1974, 23 Eliz. II, c. 13, Partie
I (Canada)

La loi est abrogée.

L'article 3 est abrogé et rem-
placé par ce qui suit :

«3. Titre abrégé : Loi sur
Terre-Neuve.»

Loi sur Terre-Neuve

La loi est abrogée.

La loi est abrogée.

La loi est abrogée.

L'article 2 est abrogé et rem-
placé par ce qui suit :

«2. Titre abrégé : Loi consti-
tutionnelle de 1960.»

L'article 2 est abrogé et rem-
placé par ce qui suit :

«2. Titre abrégé : Loi consti-
tutionnelle de 1964.»

L'article 2 est abrogé et rem-
placé par ce qui suit :

«2. Titre abrégé de la pré-
sente partie : Loi constitution-
nelle de 1965.»

L'article 3, modifié par le para-
graphe 38(1) de la loi 25-26 Eli-
zabeth Il, c. 28 (Canada), est
abrogé et remplacé par ce qui
suit :

«3. Titre abrégé de la pré-
sente partie : Loi constitution-
nelle de 1974.»

Loi constitutionnelle de 1960

Loi constitutionnelle de 1964

Loi constitutionnelle de 1965

Loi constitutionnelle de 1974
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SCHEDULE I

to the

CONSTITUTION ACT, 1981-Concluded

Column I Column Il Column III
Item Act Affected Amendment New Name

29. British North America Act, 1975,
23-24 Eliz. II, c. 28, Part I (Can.)

30. British North America Act (No. 2),
1975, 23-24 Eliz. II, c. 53 (Can.)

Section 3, as amended by
25-26 Eliz. II, c. 28, s. 31 (Can.),
is repealed and the following sub-
stituted therefor:

"3. This Part may be cited as
the Constitution Act (No. 1),
1975."

Section 3 is repealed and the
following substituted therefor:

"3. This Act may be cited as
the Constitution Act (No. 2),
1975."

Constitution Act (No. 1), 1975

Constitution Act (No. 2), 1975
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ANNEXE I (fin)

LOI CONSTITUTIONNELLE DE 1981

Colonne I Colonne Il Colonne III
Loi visée Modification Nouveau titre

29. Acte de l'Amérique du Nord britan-
nique, 1975, 23-24 Eliz. II, c. 28,
Partie I (Canada)

30. Acte de l'Amérique du Nord britan-
nique no 2, 1975, 23-24 Eliz. II, c. 53
(Canada)

L'article 3, modifié par l'article
31 de la loi 25-26 Elizabeth II, c.
28 (Canada), est abrogé et rem-
placé par ce qui suit :

<3. Titre abrégé de la pré-
sente partie : Loi constitution-
nelle no 1 de 1975.»

L'article 3 est abrogé et rem-
placé par ce qui suit :

«3. Titre abrégé : Loi consti-
tutionnelle n° 2 de 1975.»

Loi constitutionnelle no 1 de 1975

Loi constitutionnelle n° 2 de 1975
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[Translation]
Hon. Louis-J. Robichaud: Honourable senators, first of all,

I would like to congratulate all the senators who preceded me
in this debate, and particularly the former provincial premi-
ers-without being less appreciative of my other colleagues-
because i listened with great interest to the comments made by
Senator Manning, Senator Roblin and Senator Hicks, who had
some exciting moments when they were premiers in their
respective provinces. They understand the present situation,
and although their conclusions may differ, what they say is
always worthwhile.

[English]
A few weeks ago I saw a psychologist-he was an author-

being interviewed on television. He had just completed a book
entitled The Perfectionist, and his conclusion was that a
perfectionist never, or very seldom, does anything, because he
or she feels that everything he or she does has to be perfect-
which seldom happens. That made me think. If everything we
do has to be perfect in every respect, then we do not do
anything, because we are human beings and almost everything
we do is not perfect.

Such is the case with the Constitution resolution now before
us. It is not perfect, but there is a provision contained in it that
approaches perfection. It is that we can improve upon it as we
mature and as we discuss it further. We can improve upon it
because of the amending formula.

The Constitution resolution is not, by any stretch of the
imagination, a final document. It is perhaps final with regard
to the current session, but we can improve upon it year by
year, as we learn from our experience of living under the
provisions of the new Constitution.

There have been occasions in the lives of all of us when we
have felt extremely proud to be Canadian. i have experience
those moments, and, indeed, I am proud each day to be a
Canadian. I should like to mention a few occasions, perhaps
not in order of importance.

I recall VE Day, which was May 8, 1945. At the time I was
a young man, and on that day I was proud to be a Canadian
because our Canadian forces had helped considerably in suc-
cessfully ending a major world conflict.

i was also proud on June 27, 1960, which was the day on
which the New Brunswick election was held.

Some Hon. Senators: Hear, hear.

Senator Robichaud: I was proud to be a Canadian on that
day because the people of New Brunswick elected for the first
time an Acadian as premier.

Some Hon. Senators: Hear, hear.
[Senar1 Pelrralt. J

Senator Robichaud: I was proud to be a Canadian in
February 1965, because the government of the day had finally
accepted and adopted a Canadian flag, ensuring our identity
as Canadians. I was very proud.

* (1050)

I remember that on July 1, 1967, we had a huge ceremony
here on Parliament Hill. Her Majesty the Queen was here
with Prince Philip. Mr. Pearson was Prime Minister; Mr.
Diefenbaker was Leader of the Opposition. Both spoke and, in
order to respect a principle, both spoke partly in French. At
the conclusion of the ceremony, I was talking with Premier
Robarts and Premier Johnson, and Prince Philip stepped
down, came to us, after having listened to Mr. Pearson and
Mr. Diefenbaker, and said, "I have never heard such fractured
and fragmented French in all my life." At least, it was an
effort on the part of both Mr. Pearson and Mr. Diefenbaker to
respect our country's two official languages.

I was also proud to be a Canadian at that moment, back in
1972, when Team Canada was playing against the Russian
hockey team in that last game, when three thousand Canadi-
ans at the arena in Moscow, sang O Canada. Of course, we
won the game. I am not a singer by any stretch of the
imagination-I have no singing voice-but I sang that night
with all the emotion and enthusiasm that I could command. I
was proud to be a Canadian.

i was also proud last Wednesday afternoon, at about 3
o'clock, when I heard the members in the other place sing O
Canada with such enthusiasm. I was proud to be a Canadian.

I would not want to live anywhere else. When we think of
any country where we might like to live outside of Canada, we
must ask ourselves which one we would accept. The answer is,
of course, none. We live in the best country in the world,
despite certain problems that we have to face within our
family occasionally, be they problems concerning the economy,
be they problems of language, be they problems arising out of
discussions taking place among the provinces or between the
provinces and the federal authority. We are darned lucky to
have been born in this country, or to have elected to live in this
country and to have accepted Canada as our home.

I am proud of being a participant in this debate and to join
finally with the vast majority of Canadians in saying, "Yes, at
last we have our own Constitution, a Constitution that we will
work on, in order to improve it day by day."

I know some senators are going to oppose the Constitution.
That is their privilege and their prerogative.

3216 SENATE DEBATES December 4, 1981



SENATE DEBATES

[ Translation]
But as a representative of the Province of New Brunswick and
as an Acadian, how can you expect me to object to a Constitu-
tion, to a Charter that says in Section 16:

English and French are the official languages of New
Brunswick and have equality of status and equal rights
and privileges as to their use in all institutions of the
legislature and government of New Brunswick.

How could I object to that?
Section 17 reads as follows:

Everyone has the right to use English or French in any
debates and other proceedings of Parliament.

And how could I object to that?
Section 18 reads:

The statutes, records and journals of the legislature of
New Brunswick shall be printed and published in English
and French and both language versions are equally
authoritative.

How could I object to that?

Section 19 reads:

Either English or French may be used by any person in,
or in any pleading in or process issuing from, any court of
New Brunswick.

What objection could I have to that?

Section 20 reads:

Any member of the public in New Brunswick bas the
right to communicate with, and to receive available ser-
vices from, any office of an institution of the legislature or
government of New Brunswick in English or French.

How could I object to a principle as fair as this one? What I
just read is what the people of New Brunswick wanted when in
1970 New Brunswick was the first and only Canadian province
to proclaim English and French as its two official languages.

This proclamation by an act of the legislature was made
following the recommendations of the Laurendeau-Dunton
Report, the report of the Commission on Bilingualism and
Biculturalism.

In New Brunswick, about 67 per cent of the population is
English-speaking and 33 per cent is Acadian or French-speak-
ing. When the Laurendeau-Dunton Report was published, it
contained a recommendation that bilingual districts be created
in Canada in areas where about 10 per cent of the population
spoke the other official language. The provincial government
or legislature could declare these areas bilingual districts.

So I looked at the map of New Brunswick and I tried to find
some bilingual districts. I said to myself: Where are we going
to create a bilingual district? We cannot make small districts,
we cannot make New Brunswick into a checker board. We are
going to declare the entire province a bilingual district. The
legislature unanimously agreed with the principle that the
whole province would become a bilingual district. The govern-
ment that succeeded mine also agreed with this concept. That

is why the Constitution is a piece of legislation that suits us
perfectly.

Of course, there are some shortcomings in the Charter and
in the Resolution. It is sad to think that we were unable to get
unanimous support. I would like to borrow an expression used
by the Minister of Justice, Mr. Chrétien, who said: "I think
there are nine and a half provinces that are in favour of the
Charter".

I am always uneasy and I tend to get very upset, when I
hear the expression "the nine English provinces". The nine
English provinces have agreed to the principles contained in
the Charter. The only French-speaking province does not
agree.

I am from New Brunswick. My province is, first of all,
Canadian. My province is not English. There may be a majori-
ty of English-speaking people, but my province is not an
English province. We are not living in England. My province is
not French either. We are not living in France. My province is
bilingual.

Now if I do not speak French exactly the same way as Mr.
Lévesque does, that is not my fault. I speak French to the best
of my ability. I am just as francophone as René Lévesque, even
if I do live in New Brunswick. People are also saying that a
government totally foreign to Quebec wants to force this
Charter on Quebec, and that government happens to be the
Government of Canada. The Prime Minister's name is Tru-
deau, his Minister of Justice is called Chrétien, and the
co-chairman of the committee that worked day and night to
reach this settlement is called Joyal.

Are these people foreign to Quebec? Is Pierre De Bané a
foreigner in Quebec? Is Marc Lalonde alien to Quebec? Is
Yvon Pinard a stranger to Quebec? And are Charles Lapointe
and Pierre Bussières not Quebecers?

I am astonished to hear people say that the people I have
just mentioned are strangers to Quebec, that a foreign govern-
ment is forcing certain things on Quebec.

I feel that concessions have been made for the benefit of
Quebec with which I can agree wholeheartedly, such as fiscal
compensation for opting out of joint projects. As far as lan-
guage and culture are concerned I think that is excellent.
Perhaps further amendments may be added. I repeat, this
Charter is not perfect, but it is drafted in such a way that it
can be improved over the years. Amendments have been
submitted. There are already two, and there may be more.
• (1100)

[English]
These amendments, to some degree, make sense. I would

like to discuss the amendment moved by Senator Walker last
night to the effect that section 47 should be completely deleted
because perhaps it has to do with the future of the Senate of
Canada, as we know it. Honourable senators, I shall vote for
the resolution in toto. Section 47 can only take effect if seven
provinces, comprising a minimum of 50 per cent of the popula-
tion of Canada, want to abolish the Senate. I do not believe
that it is the wish of the majority of Canadians that the Senate
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be abolished. If I believed that was the case, I would feel very
uncomfortable sitting in this seat. I do not think that the
Senate will ever be abolished. There may be some modifica-
tions or some reforms suggested as we go along, but the Senate
of Canada cannot be abolished if we are to continue to live in
the free and prosperous country that we have known for 114
years.

There are many things to be said about the Charter of
Rights. If I were to go into it further, I would only be
repeating what has already been said. There are those who say
they will vote for it, but without the enthusiasm that they
would like to have. Honourable senators, I am going to vote
for it with a lot of enthusiasm because of the amending
formula-because it is not in its final form; we can and we will
improve upon it. I shall not abstain, honourable senators. I
shall vote for this resolution with all of the enthusiasm at my
command.

Hon. Joseph A. Sullivan: Honourable senators, I have
waited patiently for the opportunity to come to this chamber to
make a few brief comments on a particular aspect of this
resolution. In order to do so, I am drawing on my previous
addresses and speeches within the confines of this venerable
chamber, elsewhere in this country, and in the United States.

I stand here today as the advocate for the rights of the
unborn child. If anyone had heard my views in this regard
about 10 years ago, there would be no question in his mind as
to the position I took then and take today.
* (iii0)

In the United States of America most states recognize that
the unborn child does have rights under the law. A mother
may sue for the support of her unborn child or may hold a
defendant liable for injuries sustained by her unborn child as a
result of accident or assault. An unborn child may share in an
inheritance or in workmen's compensation benefits. A preg-
nant woman convicted of a capital crime may not be executed
until after her baby is born. The United States Constitution, in
the Fifth Amendment, provides that no person shall be
deprived of life without due process.

It is certainly a matter of pause for the medical profession to
decide whether two doctors in agreement, or even an "abortion
committee," constitute due process. I wonder if the Minister of
Justice can answer that question.

It seems ironie that, while we have established institutes of
child health throughout the country which specifically direct
their attention to child development from the time of concep-
tion, and while tens of millions are being spent by various
national foundations to improve the lot of the unborn, we
should see in this day a movement for more liberal fetal
indications for abortion.

The acceleration of change in human society is, in large
part, the end result of scientific innovations which sometimes,
but not always, deserve to be called advances. In the amazing
expansion of our scientific knowledge, however, there has been
no proven contradiction of spiritual values, no valid opposition
between science, on the one hand, and the basic concepts of

[Senator Robichaud.]

morality in human society, or man's belief in the spirit of man
or God, on the other.

To discover wisdom in human affairs we must turn to the
best elaborations of human thought. They come from the past
and the present. Scientific method may be of great help, but in
the end truth is to be found in the minds of men.

Shakespeare expressed a basic truth when he put these
words into the mouth of Richard Il:

My brain l'Il prove the female to my soul,

My soul the father: and these two beget

A generation of still-breeding thoughts,

And these same thoughts people this little world;

The materialist assertion that the brain and its mechanisms
explain the mind is an unproven hypothesis. It is, if you like, a
matter of faith, like the assumptions of the Christian church
and the other religions.

The time has come when man must learn to control civiliza-
tion on this earth. But time is short. Human society cannot
survive without the institution of the family. By strengthening
the modern family in the present context of society and
establishing an accepted code of common morality and teach-
ing reasonable self-discipline and service to others, civilization
can be controlled.

In the other place the other day the word "dream" was used.
That is nothing more than an aberration of conscience. I wish
to demythologize the word "conscience." I have a most accom-
modating conscience, and I have come to the melancholy
conclusion that my conscience is a somewhat untrustworthy
guide when it permits me to do something I want to do, but is
extremely trustworthy when it prevents, or at least tries to
prevent, me from doing what I particularly wish to do. It is, I
find, prudent and helpful to remember, to quote Hilaire Belloc,
that "the devil is not so black as he has been painted"-a
profound saying which is the clue to many modern troubles.

Honourable senators, ten years ago I felt compelled to speak
to the amendments to the Criminal Code that were being
introduced as a package, involving capital punishment, abor-
tion and human sexuality, because I felt they were wrong. I
feel the same today as I did then. I therefore intend to move an
amendment to section 7 of the resolution.

MOTION IN AMENDMENT

Senator Sullivan: Honourable senators, I therefore move,
seconded by Senator Macdonald:

That section 7 of the Resolution be amended to read as
follows:

7. Everyone, including the unborn child, has the right
to life, which life begins at conception and which right
is assertable from the moment of conception. Everyone
has the right to liberty and security of the person and
the right not to be deprived thereof except in accord-
ance with the principles of fundamental justice.
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The Hon. the Speaker: Pursuant to the order adopted on
December 2, 1981, the recorded division is deferred.

Hon. Frederick W. Rowe: Honourable senators, first, I
would like to convey my congratulations to all those honour-
able senators who have spoken on this resolution so far. I
cannot help feeling-and we have just had an example of it-
that the speeches presented thus far have been of a very high
quality. Indeed, they reflect, in my view-and, obviously, I
would want to exclude myself from this generalization-the
high calibre of representation which the people of Canada
have in this historic chamber.

While I am on the matter of congratulations, I would
particularly like to congratulate our esteemed colleague, Sena-
tor Hays, for the role he played during the weeks and months
that the Special Joint Committee on the Constitution dis-
cussed the original draft of the resolution.

I realize that I may be accused of political partisanship in
saying this, but I take advantage of this opportunity to express
my personal congratulations to the Prime Minister of Canada,
who, in my view, has acted in a manner which will be
remembered in history and which in some respects takes us
back to the very early days of this nation when Sir John A.
Macdonald and his confrères were working in an attempt to
bring about a union of the various parts of British North
America.

It is very difficult, in participating in this debate, not to
repeat what has already been said in many cases many times.
However, I shall try to steer clear of such repetition. I shall say
a few words on two matters relating to the resolution.

The first such matter refers to my native province of New-
foundland or, as we call it in Newfoundland, the Province of
Newfoundland and Labrador. It struck me, as I am sure it did
other Newfoundlanders, that there was a strong possibility,
indeed, a probability that in the last year or so Newfound-
land's role would be misunderstood and misinterpreted.

I think we have to remind ourselves that Newfoundland-
and I do not say this in a boastful way-is different from other
parts of Canada. The people there have a different back-
ground, historically, economically, and culturally. As a result,
Newfoundland sometimes must plead for special consideration
of one kind or another. Newfoundland has experienced a
continuing history of economic problems. Although it is one of
the oldest parts of European settlement in North America,
Newfoundland has only on three occasions in its entire history
experienced full employment. These were during the war of
1812-14, the latter years of World War I and the latter years
of World War Il. For the rest of the period, beginning from
the early days of European settlement to the present, there has
been relatively massive unemployment in the province. This, of
course, is a factor which is always in the back of the minds of
the people of Newfoundland. Newfoundlanders are very proud
people, and they do not want massive unemployment as an
integral part of their economic history, any more than the rest
of Canada would want it.

Honourable senators, I am sure that most of Canada is not
aware that the negotiations for the union of Newfoundland
with Canada began with the early visit of Lord Durham to this
country. Most Canadians are familiar with the negotiations
which began in 1947-48 and resulted in Newfoundland joining
Canada in 1949. In this report to the British Government in
1839, I believe, Lord Durham recommended that Newfound-
land join Upper and Lower Canada. It is rather unfortunate
that he was not able, through circumstances beyond his con-
trol, to follow through on what he had in mind at the time.
After discussing the matter in central Canada, he intended to
stop in Newfoundland to carry on negotiations with the legisla-
ture and the government there, with the view to inducing them
to join Upper and Lower Canada. Unfortunately, this plan fell
by the boards.

During the 1860s, while negotiations with regard to Confed-
eration were going on in central Canada, it was hoped that
Newfoundland, which was represented at the Quebec Confer-
ence, would join in Confederation. Unfortunately, that also fell
through, and in the election of 1869 the entire idea was
massively defeated by the people of Newfoundland.

During the 1880s Newfoundland established a reciprocity
treaty with the United States which guaranteed the province
access to American markets. Since Canada did not enjoy this
access, it protested to the British government, which annulled
the legislation. This created a great deal of bitterness among
the people of Newfoundland and, indeed, it could be con-
sidered as one of the difficulties in the subsequent negotiations
between Newfoundland and Canada.

In the 1890s Newfoundland suffered from a wholesale
depression. There was an economic and financial collapse.
Coincidentally, St. John's was literally destroyed by fire, and
once more Newfoundland was in serious trouble. Negotiations
to join Confederation were again opened with Canada. Unfor-
tunately, the then Prime Minister, Sir Mackenzie Bowell,
made the terms of union so stringent and so impossible that
Newfoundland said it would rather starve to death than accept
them, and again the idea fell through.
e (1130)

Of course, Newfoundlanders were the victims of the Great
Depression which, curiously enough, did not hit that province
until 1932, when there was a world-wide collapse of the fishery
and of the mining markets. Once again, Newfoundland was
prostrate, and again approaches were made to the Government
of Canada. The then Prime Minister of Canada, The Right
Honourable R. B. Bennett-and I do not say this critically-
stated that some of the provinces of Canada were bankrupt
and his responsibility was to them, and that he could do
nothing for Newfoundland. He made it clear that, if New-
foundland expressed a desire to enter the union, the govern-
ment at that time would not be interested. The matter was not
raised again until 1946. Thus, for nearly 100 years Newfound-
land negotiated to join the union.

This brings me to Newfoundland's attitude towards the
constitutional resolution. When the terms of the union were
agreed upon between Newfoundland and Canada in 1949, the
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people of Newfoundland were assured-and, naturally, were
anxious to believe-that those terms were inviolable. However,
the feeling among some is that under this Constitution that
may not be the case. I believe that for the most part those
fears are groundless.

As one who played a role, however modest, in inducing the
people of Newfoundland to join Confederation, I am prepared
to support this present resolution. However, two or three
matters need to be emphasized. I do not think that, in any
projected constitution, we can ever hope to have unanimity;
some degree of consensus, yes, but not unanimity. I think it is
foolish to expect that. My support of this constitutional resolu-
tion does not mean that I regard it as perfect. It does not cover
all the things I should like to see donc, and it covers a few
things that I would prefer not to see donc. What is truc of my
feelings is probably truc of the feelings of other Canadians
who are familiar with this resolution. Given the circumstances,
there is no way we will achieve unanimity.

We must be careful that we do not create a "bed of
Procrustes." You will remember that in the Greek myth there
was nothing wrong with the bed of Procrustes so long as you
fitted into that bed. The trouble arose if you were a bit too
long or a bit too short, and then you were in real trouble. We
must apply that analogy to any constitution we adopt. There is
no way that a constitution can be completely inviolable.

A constitution can only bc as strong and as good as the
people who construct it. The strength, the stability and the
ultimate value of a constitution has to depend not on the
constitution itself, since constitutions can be overthrown in 24
hours. What may, on paper, appear to be the best constitutions
ever devised by the mind of man have, in practice, proved to be
useless.

However, we do need a constitution. Senator Sullivan, just a
moment ago, spoke of an "aberration." To me, it is an
aberration of history that one sovereign nation should, for all
the years since the Statute of Westminster, have its Constitu-
tion in the hands of another sovereign nation. If we are to
maintain our self-respect and the respect of the rest of the
world, we must patriate our Constitution.

This action will not revolutionize Canada overnight; it may
not have much of an effect one way or another, although I
think it will, but I will not go into that now. With our present
economic, cultural and political problems, we should remind
ourselves that we are still one of the favoured countries of the
world. Like most honourable senators in this chamber, over the
past 30 years I have had an opportunity to do a fair amount of
travelling in other countries of the world. I learned from that
experience that, given a chance, millions, and perhaps hun-
dreds of millions of the world's people would like to come to
Canada to live. That is no accident.

I believe this instrument will work, not because it is perfect,
but because I believe in the integrity and the essential morality
of the Canadian people. I have faith in this Constitution not
because, as I said earlier, it is a perfect instrument, which it is
not, but because I have faith in Canada.

[Senator Rowe.]

Hon. G. I. Smith: Honourable senators, I begin my remarks
today by making it very clear that they are addressed only to
the amendment moved by Senator Roblin and do not consti-
tute what I hope will be my comments upon the resolution
itself. I should read the amendment, to refresh our minds as to
what it says. It states:

That the proposed Constitution Act, 1981 be amended
by striking out Section 40 and substituting the following
therefor:

"40. In the event that a province dissents from an
amendment conferring legislative jurisdiction on Parlia-
ment, the Government of Canada shall provide reason-
able compensation to the government of that province,
taking into account the per capita costs to exercise that
jurisdiction in the provinces which have approved the
amendment.

Perhaps, at the same time, I should refresh our memories on
the wording of section 40, which can be found at page xviii in
the Minutes of the Proceedings of the Senate of December 2,
1981. That section reads as follows:

40. Where an amendment is made under subsection
38(l)-

Honourable senators will remember that an amendment under
subsection 38(1) requires the approval of at least two-thirds of
the provinces having at least 50 per cent of the population of
all the provinces.
* (1140)

Honourable senators, to begin again, section 40 states:
Where an amendment is made under subsection 38(1)

that transfers provincial legislative powers relating to
education or other cultural matters from provincial legis-
latures to Parliament, Canada shall provide reasonable
compensation to any province to which the amendment
does not apply.

As we have been told more than once, this does provide
compensation, but compensation only in matters relating to
education or other cultural matters. What the amendment
seeks to do is simply enlarge the scope of section 40 from the
limited application of compensation for legislative powers
relating to education or other cultural matters to one of
general application.

As I think Senator Roblin said, in moving his amendment, a
provision for general compensation would not be anything new
or startling. It was agreed to by all the provinces last April.
Even the federal government has now accepted the principle
because, as I understand the comments made a day or two ago
by the Honourable Serge Joyal, the minister responsible for
dealing with constitutional matters in Quebec, he says it can
be donc after patriation, which is clearly an acceptance of the
principle. If the principle is accepted, why can it not be done
now?

It is equally truc to say-although I did not at any time so
advocate, and do not so advocate now-that the clauses on
women's rights and aboriginal rights could be dealt with after
patriation. Those matters were considered urgent, and so
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urgent that they ought to be included in the draft before us,
and are so included-I certainly am glad to see them there-
but if they could be included, so could the principle of general
compensation. How can anything be more urgent than the
preservation of Canada? Make no mistake about it, honour-
able senators, this amendment is aimed at improving the
chance of preserving our country. It is aimed at removing, or,
at least, lessening, the opportunity of the separatists, who
argue that this whole constitutional document has the effect of
isolating Quebec from the rest of Canada.

I agree, of course, that it is of no use whatsoever to try to
convince the Premier of Quebec and his government to do
anything, or to accept anything, which might be adverse to his
and its avowed intention to separate from Canada-to destroy
Canada as we know it. That would, indeed, be a foolish hope
for us to spend any time upon. But it is a very different matter
to avoid doing something which he would find useful, and
which he would use in his efforts to convince the majority of
the people of Quebec that Canada is not good for Quebec; that
separatism is the thing that would be good for Quebec.

Honourable senators, I submit that if we leave things as
they are, we will simply be giving Premier Lévesque a ground
for argument he would dearly love to have, and love to have
with some basis to back it up-a weapon to use against the
federalists in that great province to the detriment of Canada
and all Canadians. This amendment, if accepted, will help to
avoid that. What possible reason can there be against adopting
it now? What reason will outweigh the advantage of doing
what we can to aid those who wish to preserve Canada? Is
there anything better we could do than help those who are
waging in Quebec the battle for Canada? Is there anything
better that we could do to help those people than to avoid
giving aid, comfort and weapons of argument to those who
would destroy the country?

Surely, honourable senators, it would be very hard indeed
for us to find a more worthy cause, a cause more deserving of
our support, and a cause which, I submit, can be well served by
adopting this amendment. If it is adopted, I think it will help
to avoid giving that weapon to the separatist cause and will
help, therefore, to advance the cause of those in Quebec willing
to support, and desirous of fighting for, the cause of Canada
there.

We will be wise to note, honourable senators-and to note
well-that it is not only the separatists who are very unhappy
not only with the way things are going, but the way they are
now. Consider for a moment the attitude of Mr. Ryan, the
Leader of the Liberal Party in Quebec and the Leader of the
Opposition there. Mr. Ryan supported the adjournment of the
National Assembly, the day before yesterday, as a form of
protest against the adoption by the House of Commons of a
constitutional resolution which has not the approval of the
Province of Quebec. That is what he did. What did be say that
day? What did this great advocate of federalism and friend of
Canada say? I am sure he said it with a heavy heart and with
great reluctance, but he said that he profoundly regrets "the
fact that important decisions are taken in Ottawa that have

not the support of the Province of Quebec." Of course, Mr.
Ryan was not alone. The Liberal members of the National
Assembly stood with him on the question of the adjournment.
Mr. Ryan and his supporters apparently have plenty of
company.

I should like to read from an article of the Montreal Gazette
on December 3. Under the headline "Sovereignty option
favored in poll", it goes on to say:

OTTAWA (UPC)-A poll sponsored by the federal
government found-

Not a poll sponsored by the separatist government of Quebec,
but a poll sponsored by the federal government.

-most Quebecers would have approved sovereignty-
association for the province if a referendum had been held
on the issue in September, a Toronto newspaper reported
yesterday.

The story said the survey, conducted in September for
the government's Canadian Unity Information Office,
found that 53 per cent of Quebecers would have voted for
limited sovereignty, up from 40 per cent in the Parti
Quebecois government's referendum last year.

Justice Minister Jean Chrétien, who is responsible for
the unity office, said yesterday he was unaware of any
poll. Inquiries to the unity office were referred to Chréti-
en's office, which said it did not yet have enough informa-
tion to confirm or comment on the story.

Apparently, the poll took place and, apparently, it is well
known in Quebec, because, when watching the news on televi-
sion last evening, I noted that the Premier of Quebec was
interviewed on this very point. He tried to play it down for his
own purposes, I suppose, and he said he had polls of his own
which, in the context of the conversation, seemed to indicate to
a listener-as it did to me, in any event-that he would rather
pay attention to his own polls than to the federal polls.

* (1150)

Senator McElman: Would the honourable senator permit a
question?

Senator Smith: Certainly.

Senator McElman: Is the honourable senator aware that it
was reported in the media this morning that the same poll
asked the question: "Do the people of Quebec support the
Charter of Rights?", and that approximately 70 per cent or
more said yes?

Senator Smith: No, I was not aware of that, but it does not
surprise me that such a poll was taken and that such an answer
was received. I am not arguing against the Charter of Rights. I
am arguing against doing something that gives the people of
Quebec the feeling of isolation. I am also arguing for some-
thing that I believe will remove, or assist in removing, that
feeling.

Mr. Ryan, as is well known, is a federalist, one who played a
large and impressive part in persuading 60 per cent of the
voters of Quebec to support the federalist cause and support
the campaign for Canada in the referendum of 1980. No doubt
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Mr. Ryan, however disappointed he may be with the federal
government at present, will continue to work effectively for the
cause of Canada if we give him something to work with, and
refrain from giving his separatist opponents the weapons with
which to fight him.

As one honourable senator said yesterday, it is indeed bitter
irony that out of the promise of the Prime Minister, in that
campaign of eighteen months ago, to reform the Constitution
of Canada in order to help the people of Quebec attain their
hopes and aspirations within the framework of Canada, there
has resulted something that has divided rather than united, has
discouraged rather than given hope and good cheer, and seems
to be a weapon for separatism rather than an incentive to
Canadianism.

Is it any wonder, then, that Mr. Ryan feels that, good
Canadian though he is, he must join in the protest and the
symbolism of protest of the separatist government of that great
province?

I speak of symbolism. In these matters of deep and great
emotion, symbolism is often more important than actuality,
and perception more important than fact. Just now it is, I
believe, truc that the people of Quebec, federalists as well as
others, perceive that what is being done is of vital importance
to Quebec as well as to Canada.

Obviously, Mr. Ryan perceives it as an unfriendly act. If one
places any reliance whatever on the poll I mentioned, a great
many of the people of the province of Quebec perceive it the
same way-according to the poll, 53 per cent of them, which is
a large increase indeed from the 40 per cent who voted for
separatism in the referendum of 18 months ago.

This amendment, if accepted, would do much to improve
that unfortunate perception and would help to remove the
feeling of isolation which clearly now is in the hearts and
minds of many of the people of Quebec, federalists as well as
others. Here, I submit, is a golden chance to strike a blow for
Canada, and I urge all honourable senators to support the
amendment.

Senator Frith: May I ask a question with regard to the
amendment? Perhaps either Senator Smith or another honour-
able senator may be able to answer it. If I understood the
honourable senator correctly, he described the amendment to
section 40 as being simply a removal of that portion of the
section which deals with the transfer of powers relating to
education or other cultural matters from provincial legisla-
turcs.

Senator Smith: I am not sure that I described it in exactly
that fashion, although it may come to the same thing. I believe
it extends the principle of compensation for matters of educa-
tion and other cultural matters to compensation of general
application, when the transfer to Canada of provincial legisla-
tive powers takes place as a result of a change in the
Constitution.

Senator Frith: h agree with that. But when I read Senator
Roblin's amendment, it seemed to repeat what Senator Smith
has just said. However, there is a little more to it than that,

[Senator Smith.]

and I am not sure whether the amendment goes further than
relating to education or other cultural matters. Perhaps an
honourable senator will explain it, or perhaps Senator Roblin
will do so if he decides to close the debate on this amendment.
Unfortunately, I will not be able to intervene at that time as
his remarks may have the effect of closing the debate.

The section itself says:

-to any province to which the amendment does not
apply.

Senator Roblin, in drafting his amendment, said:

In the event that a province dissents from an amend-
ment-

I wonder what his reason is for putting it that way. It indicates
that there may be other ways in which an amendment would
not apply other than because of a particular province's dissent.
Senator Roblin also added the words:

-taking into account the per capita costs to exercise that
jurisdiction in the provinces which have approved the
amendment.

I am not suggesting that either of the changes is wrong. I
merely want to know if they mean anything more than simply
extending its scope beyond education and other cultural mat-
ters. Perhaps in the course of the debate someone will speak to
that.

Senator Smith: I shall not attempt to speak for Senator
Roblin or my leader on this matter, but when I drafted my
remarks I had in mind certain things which perhaps bear upon
the question.

Referring to the question of dissent, honourable senators
will recall that this applies to an amendment made under
section 38(1) which requires, as I believe I pointed out, the
concurrence of two-thirds of the provinces-that means seven
of the provinces-having 50 per cent of the population. There-
fore, I would assume that seven provinces would have to agree
with the amendment and, in consequence, would not be dis-
senters from it; that there could not be more than three
provinces which did dissent and that the dissent would pinpoint
up to three provinces who dissented from the views of the
seven who were able to effect the amendment.

That was one point I had in mind. Regarding my other
point, in section 40 the compensation is referred to as "reason-
able compensation". The amendment says:

-taking into account the per capita costs to exercise that
jurisdiction-

It seems to me that this is somewhat more explicit in stating
what is "reasonable compensation," because I cannot conceive
of any compensation being reasonable unless it took into
account the per capita costs to exercise that jurisdiction. It
might also take into consideration other things, but that is
what I had in mind when framing my comments. Perhaps
Senator Roblin or the Leader of the Opposition will add to
that.
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Senator Frith: Honourable senators, I think that could
easily be the explanation for the second part, and that Senator
Roblin is simply saying that it is still a matter of reasonable
compensation, but that he wants to be sure that one of the
things that is taken into account in determining reasonable
compensation is the per capita cost of exercising that jurisdic-
tion in the province which approved the amendment. That
makes sense to me.

With regard to the other point, perhaps it is a question of
draftsmanship. It also may be a question of my splitting hairs.
It occurs to me, however, that the draftsmanship in clause 40
is a little less restrictive, since it seems to me that it is possible,
or would be possible, to argue that an amendment would not
apply to certain provinces without their active dissension. It
may be just a matter of draftsmanship, and I am grateful to
Senator Smith for giving me his reaction to my two questions.
Perhaps someone else will address the matter in the course of
the debate. It is not really a very big matter, but I would like it
to be clear.

Senator Flynn: I could tell the deputy leader that if the
government is prepared to move another amendment apart
from ours, but fulfilling the same objectives, we will give him
leave to do that, and will withdraw ours immediately.

Senator Frith: I am very grateful for that offer, but I was
merely seeking information. If I speak on this amendment I
want to be sure that I understand it.

Hon. Eric Cook: Honourable senators-

The Hon. the Speaker: Honourable senators, it is a quarter
past twelve.

Senator Cook: Honourable senators, I shall not be more
than five minutes. I gather we do not adjourn until 12.30.

Sone Hon. Senators: Go ahead.

Senator Cook: Honourable senators, on October 14, 1980, I
had some harsh words to say in relation to the federal govern-
ment and its proposed constitutional resolution. Much of my
concern was caused by the lack of interest in two urgent
problems facing Newfoundland and Labrador. I am happy
now that both the problem of the export of Labrador hydro
power and the problem of the offshore oil resources of New-
foundland are receiving serious and favourable consideration,
and that steps are being taken towards solving both problems
in a way which will be beneficial to both Canada and the
Province of Newfoundland. Any special reason I might have
had, therefore, to oppose any constitutional amendments, no
longer exists.

Honourable senators, the resolution we are now considering
is much different from, and much improved in comparison
with, the original resolution. A very positive improvement is
that the federal government has been diverted from following
a more or less unilateral course of action. Thanks to the
debates in both this chamber and the House of Commons the
government has recognized that Canada is a federal state, and
that fact has been confirmed by the Supreme Court.

Another great improvement is that all parties now agree
that a reasonable consensus must exist for this and all future
amendments. We now have a substantial, although, sadly, not
complete, consensus. Here I should point out that I fully agree
with Senator Robichaud when he says that because of a
reasonable amending formula no door will be closed for all
time against any group or any province.

Senator Flynn: How do you know?

Senator Cook: The way is always open in the future where-
by, if parties come to a federal-provincial conference with
hearts and minds dedicated to reaching an agreement, an
agreement will be reached, and the Constitution will be
amended in a fair, just and honourable way, which is, I am
sure, the Canadian way.

As I have said on many occasions, I am not one of those who
are overjoyed with the Charter of Rights, or with the conse-
quent move away from the supremacy of each parliament in its
own jurisdiction in favour of giving the final word to the
courts. However, there now exists a consensus on this issue,
and I think I should accept it, particularly as enacting
improvements to the Constitution will be a continuing process,
and therefore, in the future, as I have said, amendments may
be considered and adopted in Canada.

Therefore, I will vote for the resolution, because it has now
been produced in a democratic way, with a federal consensus.

Senator Flynn: You are speaking now from the point of view
of Newfoundland, evidently.

Senator Cook: I speak from the point of view of Canada.

The document is not perfect, of course, but if we insist on
perfection we shall remain stalled forever, because no two
men, and certainly no two women, will agree on what is
perfection.

The Senate adjourned during pleasure.

At 2.10 p.m. the sitting was resumed.

VISITORS IN GALLERY
STUDENTS FROM SMITHS FALLS COLLEGIATE

Hon. Royce Frith (Deputy Leader of the Government):
Honourable senators, at 1.15 this afternoon I gave a short talk
on the Senate to a group of students and their teacher, Bob
Sneyd, from the Smiths Falls Collegiate. Smiths Falls is a
neighbouring town to Perth in the County of Lanark, the
county whose name serves as my designation in this chamber.

I see those students filing into the gallery, and wish to draw
their presence to the attention of honourable senators.

Hon. Senators: Hear, hear.
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THE CONSTITUTION
MOTION FOR AN ADDRESS TO HER MAJESTY THE QUEEN-

DEBATE CONTINUED

The Senate resumed from earlier this day the debate on the
motion of Senator Perrault that an Address be presented to
Her Majesty the Queen respecting the Constitution of Canada.

Hon. Douglas D. Everett: Honourable senators, in viewing
this resolution I find myself somewhat ambivalent, because I
think that the process of its maturation over the last year or
two has both improved it and created some very real problems
for this country. I have to say that I am not entirely happy
with the final result but that I will vote for it, and I will try to
explain to you why.

Such a resolution could be arrived at only in Canada. We
take pride, in Canada, that the hallmark of our political
negotiations is compromise, that compromise is "the Canadian
way". I think, however, that this is a quality that we should
not elevate too highly. This resolution is a product of what I
would call intransigence on the part of the provinces of
Canada, because, in an attempt to increase their provincial
powers, for some considerable length of time they refused to
agree to an amending formula. The resolution is the product of
the desire of a Prime Minister for patriation of the Constitu-
tion and for a charter of rights. The result is this compromise.

I am mystified as to how, throughout this process, people
were able to say that Mr. Trudeau was inflexible. In my view,
he is about as inflexible as a boa constrictor. It seems to me
that anybody who is going to bc Prime Minister of Canada has
to be a flexible person. Historically, the only Prime Minister I
can recall being inflexible was Arthur Meighen, who, in his
own words, was "unrevised, unrepentant" and, for the most
part, unelected.

What worries me is that through this resolution we may
have weakened Confederation rather than strengthened it. It is
my belief that in Canada we need a strong central government.
I am opposed to the thought that we are "a community of
communities." We are not, as a recent Senate report said, a
collection of eleven sovereign governments. We are a collection
of eleven governments, but one is more sovereign than the
other ten.

Upon examination of this resolution, one will notice such
things as the fact that there is no property rights section. I
understand that it is not included in the resolution because it
would constitute an interference with property and civil rights,
which honourable senators know have been within the ambit of
authority of the provinces. It seems to me, however, that one of
the hallmarks of a free society is the right to own property.
Contrary to what a lot of leftist people think, I believe that
economic freedom generally precedes and assures political
freedom.

If one looks at the equalization section, one will see that it
requires equalization of public services to a "reasonably com-
parable" level. At present, it is, largely, to a "reasonably
adequate" level. In fact, 50 per cent of petroleum revenues are
not taken into the equalization formula, because that would

[Nentor01 rith.]

create a situation in which the cost to the federal government
of bringing equalization to a comparable level would be more
than the federal government could afford. This may turn out
to be a danger when we try to emulate across Canada the level
of public services that are available in some of the oil-rich
provinces of this country.

I must say, honourable senators, that there are specific areas
of the resolution that concern me. Take, for example, section
23(l)(a). It is a fact that somebody who has learned and
understands a minority official language in a province can, in
all provinces except Quebec, have his or her children educated
in that minority language. This section does not apply to
Quebec unless the Quebec Legislature chooses that it should.
We have restricted mobility rights where the employment rate
in a province is below that of the national employment rate. It
seems to me that it could take a long and painful time to
establish and develop the jurisprudence in respect of the
definition of aboriginal rights and in respect of the conflicts
that may exist between section 28 and section 15 relating to
women's rights.

We have, included in the Charter of Rights, a "notwith-
standing" section. In it we say that a provincial legislature or
the federal Parliament can override equality, fundamental and
legal rights by passing a "notwithstanding" section in an act or
in a provision of an act and by renewing it every five years. I
happen to view that as an improvement in the process. It is
true that justices of the Supreme Court of the United States
have indicated that their Supreme Court does follow public
opinion. We can likely expect that our Supreme Court would
do the same thing. Court decisions, however, can create an
inflexibility that would be very difficult to cure. I think the
"notwithstanding" clause has very much improved the opera-
tion of the Charter of Rights in those three areas.
* (1420)

I think the resolution was further improved by substituting
the Vancouver formula for the Victoria formula. The Vancou-
ver formula states that the Constitution can be amended by
the agreement of the Parliament of Canada and seven prov-
inces comprising 50 per cent of the population. Although I
consider the Vancouver formula a great improvement, there is
one part of it that bothers me greatly. That is the right of the
three remaining provinces to opt out of the constitutional
change. I suggest to you, honourable senators, that that is a
most unwise provision in the resolution. I am only repeating
others when I say that it could lead to a checkerboard Canada
and to incremental separatism, and I believe, to use Mr.
Trudeau's own words, that it denies the existence of a national
will.

It has been said that the denial of financial compensation
will tend to prevent those three provinces from opting out. In
my opinion, that is really cold comfort. As Senator Roblin
pointed out, most of the shared-cost programs in which there is
fiscal compensation did not require a constitutional amend-
ment. Already in the Charter it states that, if the amendment
involves cultural or educational rights, compensation will be
paid. It is my understanding that Mr. Serge Joyal has already

December 4, 1981i



December 4. 1981 SENATE DEBATES 3225

stated that one of the first things to be done after this
Constitution is brought to Canada is to amend the compensa-
tion clause so that, regardless of the amendment, compensa-
tion will be paid.

There is also the argument that constitutional amendments
will not occur very often; that they have not occurred very
often in the past. Well, I do not find much comfort in that
either. As a matter of fact, the opting-out provision may well
make it more difficult to amend the Constitution, if it is known
in advance that certain provinces might not go along with the
amendment.

Senator Flynn: Do you prefer the Victoria Charter?

Senator Everett: No, I do not prefer the Victoria Charter.
The Vancouver Charter is much better.

Senator Flynn: Well, what you have been referring to is the
Vancouver Charter.

Senator Everett: The Vancouver Charter involves a much
fairer way of amending the Constitution. However, that is not
to say that the Vancouver Charter had to have an opting-out
provision. I am against any formula that has an opting-out
provision, because I think it is wrong and that we will live to
regret it. I think it is a most unwise move.

Having said that, I still find myself in the position of
supporting this resolution.

Senator Flynn: This is not surprising.

Senator Everett: I do so for two reasons. The first is that,
indeed, the Constitution can now be amended. The second is
that, in my opinion, this must not go back to the provinces,
because, if it does go back into negotiation, I fear that we will
have even greater decentralization in Canada than we have
today.

For those reasons, honourable senators, as unattractive as
many parts of this resolution are to me, I believe it has to be
supported.

[Translation]
MOTION IN AMENDMENT

Hon. Arthur Tremblay: Honourable senators, I move,
seconded by Senator Flynn:

That Section 59 of the proposed Constitution Act 1981
be amended as follows:

(a) by substituting, in the first line of subsection (1),
the words "Paragraphs 23(1)(a), 23(1)(b) and subsec-
tions 23(2) and 23(3)" for the words "Paragraph
23(l)(a)";
(b) by substituting, in the second line of subsection (3),
the words "Paragraph 23(1)(a) or 23(1)(b) or subsec-
tion 23(2) or 23(3)" for the words "paragraph
23(1)(a)".

Honourable senators, I imagine that the meaning of the
amendment as drafted is not immediately clear. That is why
you have to read the section which I propose to amend. As
indicated in the proposed amendment it is Section 59. Here is
how it reads.

59. (1) Paragraph 23(l)(a) shall come into force in
respect of Quebec on a day to be fixed by proclamation
issued by the Queen or the Governor General under the
Great Seal of Canada.

(2) A proclamation under subsection (1) shall be issued
only where authorized by the legislative assembly or
government of Quebec.

(3) This section may be repealed on the day paragraph
23(1)(a) comes into force in respect of Quebec and this
Act amended and renumbered, consequential upon the
repeal of this section, by proclamation issued by the
Queen or the Governor General under the Great Seal of
Canada.

So the intent of my amendment is to extend to each and every
provision of Section 23 that part of Section 59 which applies to
only one subsection of Section 23. Therefore we will refer to
Section 23 to understand the precise meaning of Section 59
itself and the wider application which I am proposing. Section
23 has to do with the language of instruction and reads as
follows:

23. (1) Citizens of Canada

(a) whose first language learned and still understood is
that of the English or French linguistic minority popula-
tion of the province in which they reside, or

(b) who have received their primary school instruction
in Canada in English or French and reside in a province
where the language in which they received that instruc-
tion is the language of the English or French linguistic
minority population of the province,

Those citizens of Canada-

have the right to have their children receive primary and
secondary school instruction in that language in that
province.

I would not want to make an unfair comparison, but it is
almost as easy to understand as my amendment is. Here now is
Section 23(2):

(2) Citizens of Canada of whom any child has received
or is receiving primary or secondary school instruction in
English or French in Canada, have the right to have all
their children receive primary and secondary school
instruction in the same language.

I think there is no need to read the third subsection. It can be
easily summed up since it provides that the rights which have
just been described apply only where numbers warrant.

So that is Section 23 as it reads now and the amendment I
propose. Under Section 59 Quebec remains free to choose the
date the mother tongue criterion will come into force. There is
an explanation. I think it should be pointed out that we have
here an amendment that is an improvement over the initial
draft. The explanation is as follows: In Quebec people went
through the painful experience of Bill 22 which was passed
under the Bourassa government, and which was concerned
with rating French or English language knowledge as a pre-
requisite for admission to French or English schools.
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This led to the test "horror stories'. You may have read in
the press at the time about the problems caused by this test
criterion which included an evaluation of the knowledge of the
language involved, that is, French or English. By including the
mother tongue criterion, the draft resolution was again raising
the problems caused by Bill 22. this is clear if we read Section
23(])(a) carefully, and I shall read it again to prevent any
misunderstanding:

(a) whose first language learned and still understood is
that of the ... minority

How is one supposed to establish, without using some kind of
test, that the first language learned is still understood? In any
case, according to this formula there was still a possibility that
some kind of test would have to be used.

I think this was pointed out several times, and the Canadian
government, I suppose in agreemerdt with the other First
Ministers who had signed the Accord on November 5, decided
to include another clause in the draft resolution which, to all
intents and purposes, does not reinstate the mother tongue
criterion and merely uses the parents' language of instruction,
which is a simple fact that can be checked without a test. In
this respect, Bill 101 was an improvement over Bill 22.

This fact was therefore recognized, and the automatic
application of the mother tongue criterion was taken out of
Section 23. Thus, it will be up to the Government of Quebec or
the National Assembly to reinstate that criterion, if experience
shows that is desirable. Meanwhile, the criterion for minority
language education in Quebec will be the language of
instruction.

I feel the meaning is now quite clear. The objective of the
amendment I am proposing is to reinstate and to maintain, for
Quebec, the situation with respect to language of instruction
that prevailed in all provinces at the time of the conference at
the beginning of November.

At that time, all provinces were entitled to decide freely
whether Section 23 would apply to their jurisdictions. On
November 5, the provinces freely decided to exercise that right
by agreeing to have this article apply to their jurisdictions.

One province, Manitoba, signed the general Accord with a
very significant qualification clause which appears in the
margin next to the signature of the representative for Manito-
ba. The clause appearing on the Accord document reads as
follows:

e (1430)

[English|

Subject to approval of section 3(c) by the Legislative
Assembly of Manitoba.

[Translation]
The section 3(c) referred to is section 3(c) of the Accord.

That section is the one that refers to section 23 of the
resolution, dealing with educational rights. This means that
right now, under the November 5 agreement, that part of the
Accord is not yet in force. The qualification to Manitoba's
agreement to that section providing for legislative assembly

[Senator Tremblay.]

approval means that this is not yet in force. The Manitoba
assembly is still free either to concur or not with section 23.

Based on the principle that the other provinces already
exercised their freedom of choice by signing the agreement,
Manitoba's signature will be equivalent to those of the eight
other provinces if and when the legislative assembly do so
decide. Unless in the meantime the government itself waives
that qualification. But, so long as such a waiver does not come,
this is Manitoba's current status.

This will be the case until the constitutional act comes into
force, which will happen under section 8 by proclamation
issued by the Queen or the Governor General of Canada. In
the meantime, if it so happens that Manitoba's legislative
assembly or government decide to join the eight other prov-
inces, proclamation will not impose section 23 on Manitoba.
But if by proclamation date Quebec has not concurred with
section 23, as far as language is concerned, with section 23 as
a whole, well, proclamation will impose section 23 on Quebec,
except the paragraph referred to in section 59, except the
paragraph concerning the mother tongue criterion. Such is the
status.

I will deal further with section 59. It was quoted earlier, but
some comments might be worthwhile. First, I should stress the
transitional nature of section 59. As soon as Quebec's legisla-
tive assembly, the National Assembly decided to implement
the mother tongue criterion in its jurisdiction section 59
becomes obsolete. In that respect, my proposal changes noth-
ing to the transitional nature of the section. The day either one
of the clauses in section 23 is authorized or concurred with by
the National Assembly, on that day section 59 will apply
transitionally and will be repealed in whole or in part.

I see that Senator Frith is shaking his head. Is that about
the meaning of what I just described about the transitional
nature that is maintained, even if we extend section 59?

Senator Frith: As I understand the terms of paragraph 3, it
is stated that this section may be repealed. Am I right in
understanding your opinion is that this is automatic as of that
date, or becomes obsolete as of that date?

Senator Tremblay: I accept the correction, the slight differ-
ence in meaning. It is not automatically obsolete, but it is
something similar in my view; which means that to all practi-
cal purposes it will be repealed because it will serve no useful
purposes. This leads me to submit it has a transitional nature,
and to dissipate any possible confusion, I would stress that the
addition of the other clauses in section 23 does not change that
transitional nature.

Senator Frith: Obsolete instead of repealed, if my under-
standing is right.

Honorable Joseph-Philippe Guay: Honourable senators, on
a point of order. Under what Senator Tremblay just suggested
as far as Manitoba's signature of the agreement is concerned,
the reason it was done this way is simply that the Manitoba
government was waiting for the results of the provincial
election.

Senator Flynn: No, not at all.
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Senator Guay: Let me conclude. Since that time, the newly
elected Manitoba premier let it be known he was supporting
the other provinces that signed the Accord. I want to clarify
that, in view of the point raised by Mr. Tremblay. Thank you.

Senator Tremblay: I did not ask myself what motives
Manitoba could have had on November 5 for including this
qualification. Its signature was made conditional to the Legis-
lative Assembly's agreement. The motive may be what Senator
Guay claims it is but the actual situation brdught about by this
qualification in the agreement is as I have described. You say
that the new premier has indicated his agreement or his
consent. I believe that what I said did not exclude this
possibility.

In my opinion, there is no indication that this was done
officially, but let us leave that aside. The case of Manitoba will
be settled in this way, and I believe that even if the new
Premier of Manitoba were to express his adhesion to the
agreement positively, in a manner comparable to the signature
of the others, it would only confirm my interpretation of the
events, that the eight provinces, or rather the nine if Manitoba
joins the others, have exercised their freedom of choice.
Whether there are eight or nine makes no difference to my
basic argument.

My amendment aims at giving back to Quebec the freedom
of choice which all the others had and which would disappear
because of Section 23 and the very specific character of section
59. That is my point. Regarding section 59 and its provisional
nature, my amendment does not change anything. What the
amendment does is to make the freedom of choices of the
Quebec National Assembly apply not only to a specific clause,
namely that of the maternal tongue, but to every part of clause
23.

Why did I use an enumeration in my amendment rather
than saying, seemingly quite simply, section 23 in its entirety?
There is a very concrete and very specific reason for this; as
you know, subsection 3 of section 23 establishes the principle
of where numbers warrant it.

However, this criterion was never used in Quebec in relation
with the English-speaking minority. It seems to me that the
Quebec National Assembly should at least be free not to apply
a criterion which was never used in the past, and that is the
paradox of the situation, that section 23 imposes a restriction
to Quebec anglophones that Quebec itself bas never used. You
must admit that is a paradox for the Quebec anglophones. This
is why I make an enumeration. The National Assembly could
very well say that subsection 3 does not apply and that another
provision does apply., You see the latitude that this enumera-
tion provides while an apparently more simple formulation
would not be as flexible, especially on a point such as this one.
* (1440)

[English]
Senator Godfrey: I would ask the honourable senator, on

that very point concerning Quebec, if there are any places in
the province of Quebec where there are English schools and
where the numbers do not warrant them.

[Translation]
Senator Tremblay: If we may have a little history lesson,

neither the Public Education Act, which is the blueprint
legislation for the establishment of school boards, nor Bill 101
refer to numbers warranting a school or not.

This has always been left to the discretion of school commis-
sioners or trustees of the minority group. The Public Educa-
tion Act provides that the decision is left to the board of
trustees, which may be Catholic or Protestant, depending on
the minority. Whenever there are 12 dissenting families, I
believe, these families may set up a board of trustees.

Most boards of trustees were established-pursuant to the
legislation of 1846, if my memory serves me right. In this
regard, Senator Flynn may have more accurate information,
but as I recall, this sytem was really established by the
legislation of 1846, about 20 years before Confederation.

Perhaps this goes as far back as 1824, but I cannot say for
sure. The present system was certainly in place in 1846 and
perhaps somewhat earlier. There is therefore no provision in
Quebec legislation concerning the number of children needed
to warrant a school.

Paradoxically, it was the members of the Protestant school
boards, the minority group, who became aware of the need to
group schools. They did so nearly 20 years before the Cathol-
ics. It may be because in their own judgment, the number of
Protestant families was too low, especially in certain rural
areas, so there appeared to be a need to group schools. At the
request of the minority, an Act called the Act for the Protest-
ant School Boards was passed in 1945 or 1946. I wish to
emphasize this point. It was not the Parliament or the legisla-
ture of Quebec which wrote up the requirements for this
system and even less a charter. Schools were grouped because
of the perceptions of the minority administrators. I imagine
that Ontario francophones have read these texts because they
are asking that the Catholic minority in Ontario be treated in
the same way as the Protestant minority in Quebec as far as
the administration of their own schools is concerned. Just as
Section 93 guarantees the rights of minorities on the basis of
religion rather than that of language, the Quebec legislation
provides the right to dissidence on the basis of religion. I
believe that this should be mentioned.

What has happened? The Protestants in Quebec have had
their schools and their school boards. However, for nearly 100
years, the francophone minority within the Protestant groups
has not had its French schools. This issue was addressed only
following the report of the Judge Tremblay Commission, as it
was called. In the course of my work for this commission, I
was shocked to discover that francophones within the Protest-
ant minority in Quebec did not get French language schools
until the 50s.

What was happening, meanwhile, on the Catholic side? The
Catholics, who were in a majority, allowed the anglophone
minority to have its own complete primary and secondary
system. The legislation contains no obligation in this regard,
because as I said earlier, it establishes the principle of dissent,
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and therefore the right to establish schools, only on the basis of
religious denomination. On the Protestant side, the franco-
phone minority did not get schools, although there have been
Protestant francophones in Quebec for a long time. On the
Catholic side, Francophones allowed Catholic anglophones to
have their own schools. I think this is the point that should be
stressed, and today, when people are demanding that Quebec
should have the right to be autonomous in this field, we should
remember history has shown that threats to the minority have
been considerably exaggerated by some people.

I should like to take a closer look at Section 23. I may point
out that Section 59 acknowledges the principle that Quebec's
National Assembly will decide when part of Section 23,
namely the part concerned with the mother tongue criterion,
will apply. Whether part or all of the section is concerned has
no bearing on whether or not the principle exists. My amend-
ment proposes to extend the principle to all of Section 23.

It would perhaps be useful to review Section 23 to see at
least some of what I would call paradoxical effects. The
application of 23(l)(a) is, pursuant to Section 59, left to the
National Assembly to decide. We can assume that the Nation-
al Assembly will not decide first thing tomorrow morning to
reinstate the mother tongue criterion, in view of past experi-
ence in this respect. What remained, therefore, was the criteri-
on of the parents' language of instruction. Let us read it or,
rather, let us read it again.

Citizens of Canada . . . who have received their primary
school instruction in Canada in English or French and
reside in a province-

Because we mean Quebec, let us say "in the province of
Quebec".

-in which they received that instruction-

Because the linguistic minority population in Quebec is Eng-
lish, let us say "English".

-have the right to have their children receive primary
and secondary school instruction in that language in that
province.

What does the Canada clause mean to anglophones who
reside in Quebec and who received their primary school
instruction outside Canada? They have no longer the right to
send their children to English schools in Quebec, under this
Canada clause. On this, Bill 101 is more lenient. Section 73 of
Bill 101 states:

-may receive their instruction in English at the request
of their father and mother-

I had better skip the first paragraph, for it is irrelevant to
my argument. What is quite relevant indeed is paragraph (b):

The children whose father or mother, on the date this
act comes into force, is domiciled in Quebec, has received
his or her primary school instruction in English outside
Quebec ...

Well, outside Quebec, that means also in other countries.
In this respect, the Canada clause has reduced this group of

anglophones' rights to school instruction in their own lan-
guage. I emphasized that a while ago, but I repeat it now. On

[Senator Iremblay

the other hand, Subclause 3 which deals with "Application
where numbers warrant" is essentially a step backward in
comparison with what we have known in the past-

e (1450)

Hon. Pietro Rizzuto: Senator Tremblay, would you accept
three questions? My first question concerns education which,
in your opinion, should come under the jurisdiction of the
Quebec legislature without it being guaranteed by the Consti-
tution, or are you defending the rights of anglophones who will
eventually become Canadian citizens? I find it hard to recon-
cile your two positions. According to you, should eventual
immigrants be protected rather than Quebec minorities? Do
you feel that Section 23 would deprive eventual anglophone
immigrants of the rights they already enjoy under Bill 101?

This is somewhat of a contrast, but this I think I can
understand. Would you agree that immigrants that would
come from English-speaking countries in the future will have
more rights than other immigrants from countries such as
Poland, Italy, France? Would you be ready to consider two
classes of immigrants?

Thirdly, if your amendment was agreed to, would Quebec
give its consent?

Senator Tremblay: Senator Rizzuto, I would like to clear up
the confusion in your mind. My intent at this time is not to
amend Bill 101. If you want to have a specific answer to your
question, Bill 101 does not make two classes of immigrants. I
am not adding to Bill 101. I simply show how paradoxical are
the Canada clause as drafted in Section 23 as well as certain
aspects of Bill 101, in which part of the minority is better
treated than under Section 23. If I may ask you to be a little
more patient, the conclusion of my analysis, I think will show
this clearly at the end of my comments.

I therefore repeat what I was saying earlier that the "where
the number warrants" clause has also restricted the rights of
anglophones in Quebec since in that province no such provision
has ever been enacted in a piece of legislation or has ever been
embodied in a concrete measure. Now, if one looks at it from
the point of view of that category of anglophones being better
treated under Bill 101 than under the Canada clause in
Section 23, or from the point of view of the anglophones who
were never subjected to the "where the number warrants"
clause, I think one may conclude that for English-speaking
Quebecers, the Charter is a backward step, even in relation to
Bill 101. I think some of them have become more and more
aware of it.

The Canada clause contained in Section 23 is more benefi-
cial, more generou- than Bill 101 only to anglophones coming
to Quebec from other Canadian provinces. That is the bottom
line. That will be the result if Section 23 is imposed as drafted.
I did say "as drafted". Had everything not been botched up
throughout the entire process, it would have been possible and
rather simple to draft section 23 so as to take such problems
into account. It would have been possible also to solve certain
problems which Bill 101 does not solve. For instance, the
problems of the descendants of English-speaking Quebecers
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who are entitled to an English education but who are open
minded towards Quebec and choose to send their children to
French schools; mark me, "English-speaking Quebecers who
choose to send their children to French schools".

As drafted Bill 101 does away with the right of those
children because they will not have been educated in the
language of the minority, that is English, but in French. It
would be easy enough to draft a text which would state quite
simply that the right of those children to attend English
schools can be extended to their descendants even if they did
not exercise it themselves. The right is not changed because it
is exercised but, once it is established, it remains valid.

In short, it would have been possible to do things much more
constructively. All things considered, if I were an English-
speaking Quebecer, I would rather not have that section forced
upon Quebec. Instead I would opt for the principle already
recognized under section 59(1).

* (1500)

Senator Frith: But now that does not apply to future
immigrants, does it?

Senator Tremblay: I do not know, the question of immi-
grants is something else. To my mind, however, the main thing
is that section 59(1) does acknowledge the principle that the
National Assembly makes the decision, as the other provinces
have done, I mean the governments. This principle from which
my proposition flows, extends to the entire section 23 the right
of self-determination of Quebec's National Assembly. Quebec
has the right, as do the other provinces, to decide on its own
how to apply section 23. That section was not forced on the
other provinces; they accepted it of their own free will on
November 5. If I refer to Senator Guay's remarks, perhaps
Manitoba has accepted it freely in recent days. In all fairness,
it should be the same for Quebec. That is the unequivocal and
clear purpose of my proposed amendment to section 59.

Senator Rizzuto: Honorable senators, I think that I was the
first one in this house to rise and contest section 23 in the
original resolution. I agree with the first part of Senator
Tremblay's speech to the effect that section 23 1(a) of this
resolution would have been hard to implement in Quebec. I
addressed the issue and I think that one can read my speech in
Hansard of October 27, 1980. I will always remember the date
because it was very important for me to state that we could not
keep section 23 as it was first presented. I certainly agree that
that part of section 23 cannot be implemented, that we have
already had problems with Quebec's Bill 22. But when senator
Tremblay says that subsection B is not acceptable because
only those Canadians who have received their primary educa-
tion either in the French or the English minority school system
are entitled to send their children to those minority language
schools which they have themselves attended. Besides, I think
we should first protect the rights of our fellow Canadian
citizens before concerning ourselves with the immigrants who
will be coming here eventually.

I think, Senator Tremblay, that you and I are upholding the
rights of Quebecers; that is what I keep trying to do, because I

am a Quebecer myself, but I also have to take into account the
interests of all Canadians and of minority groups, whether
they be French or English, inside or outside Quebec.

With respect to the two issues that you raise, if your
amendment were to be accepted and with Quebec having
authority over the educational rights of Quebecers, are you
aware that the rights of the English-speaking Quebecers would
not be guaranteed if ever the Quebec government were to
prevent them from attending English schools? There would be
no one then to ensure that their rights are secured.

I personally prefer to guarantee the rights of those new
Canadians who are here now, rather than think of the future,
that is the Australians, Americans or others who will come to
this country in ten years time.

If I look at it as an immediate concern, then I cannot agree
with the amendment. I must protect the minorities, whether
they be the francophones outside Quebec or the anglophones
within Quebec, but protect the anglophones in Canada 1 must
and not the anglophones of other countries who may emigrate
here in the future.

Again I put my last question to Senator Tremblay: Would it
lead to an agreement with Quebec because, if it did, then
perhaps I could vote for it. Can you answer that question for
me?

Senator Frith: Is the honourable senator putting a question
that requires an answer or is it just a rhetorical question which
forms part of his speech? Am I to understand that this will not
bring the debate on the amendment to a close?

[English]
a (1510)

Senator Roblin: You cannot terminate it.

Senator Frith: Only on the amendment.

Senator Roblin: It is an amendment to the main motion.

Senator Frith: He has the right to terminate it.

Senator Roblin: No, he doesn't; on an amendment you do
not get a second chance.

[Translation]
Senator Tremblay: That is a big question mark. It seems to

me there was a big question mark in the tone of Senator
Rizzuto and in the contents of his question. May I reply to
Senator Rizzuto since in fact he was asking a question? If I
understood Senator Rizzuto correctly, he wanted to know
whether or not the Quebec government would agree.

Quite frankly, I do not know; but it seems to me that
whether or not the Quebec government agrees is not impor-
tant; what counts is the fact that the action I am suggesting, is
justified, namely a freedom enjoyed by others, which Quebec
will lose through the restoration of taxation.

I'd like to ask one question maybe to clear-

[En glish]

Senator Godfrey: May I ask a question of the honourable
senator to clear up any misunderstanding? Possibly the inter-
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pretation was not correct. The way it came through to me was
that the honourable senator said that the Charter would
reduce the rights that people have under Bill 101. Does the
honourable senator mean that in Quebec they could not be
more generous than is provided for in the Charter, or does he
mean the legal rights, because they can still go further in Bill
101 than is provided for in the Charter. I merely want to clear
up that point.

Senator Tremblay: Honourable senators, section 23, as I
read it, reduces the rights already existing for anglophones in
Quebec. If the honourable senator reads the comments of some
of the anglophones, he will find that they have read it the same
way as I have.

Senator Godfrey: Would it be illegal for Bill 101 to continue
to give more rights to the anglophones in Quebec than are
provided for in the Charter? That is what I am trying to make
clear. I realize that in certain respects they do not have as
many rights guaranteed under the Charter as they actually
have under Bill 101, but they can still keep those rights under
Bill 101; is that not so?

Senator Flynn: That is a good question.

Senator Tremblay: That is a question, the answer to which
will come in time. In a sense that is a legal question, and I will
not dare to go too far. Would it be illegal for Quebec to apply
the Charter as it is? Would the Charter prevail over every-
thing else? The question is hypothetical. In fact, Quebec has
never acted toward its minority just within the limits of section
23. And in a sense it raises a problem. If in the past we had
behaved as other provinces have behaved, so much so that the
"numbers warranting" rule would be required for Quebec as
well as for those provinces that have asked for it, we would not
have any problem of consistency with the Charter.

To solve that problem, to keep the numbers warranting for
other provinces and to retain the Quebec tradition, we have to
write two clauses. That is another aspect of the special charac-
ter of Quebec. In that case it is a character of generosity. I
cannot impose generosity on Ontario, but I would not like to
become less generous, which could be the effect of section 23.

Senator Frith: Honourable senators, I have passed a note to
Senator Tremblay. I believe there is a typographical error in
the last line of his amendment. It should read "23(2)" rather
than "23(c)".

Senator Tremblay: That's right.

Senator Frith: That will be corrected. I have the same
difficulty as Senator Godfrey, namely, that the legal question
does not seem to me to be that subtle. If the position taken by
Senator Tremblay is that Bill 101 is more generous than the
Canada clause to the anglophone minority in Quebec, because
such a bill does not exist elsewhere, then I cannot see that
23(l)(b)-which of course, applies to provinces other than
Quebec and will apply also to Quebec, since it is not subject to
the so-called opting-out provision-will reduce any rights.
That may indeed be a question of some legal complexity.
However, in my view the basic rule is that such sections would

[Senator Godfrey.]

always be interpreted in a generous way, namely, to create
rights rather than to limit rights.

It might be worthwhile for me to say a word on the
amendment. As to sections 59 and 23, it is my understanding
and conviction that the minority language education rights
that go into effect immediately-and I do not believe we
disagree on this-are the "Canada" section, section 23(1)(b),
and the continuation of education rights or the "if any, then
all" clause, which is section 23(2). The mother tongue test
applies elsewhere, but does not apply in Quebec unless Quebec
says so.

* (1520)

I also understood that the reason for that was the same as
that given by Senator Rizzuto, namely, that section 23(l)(a)
creates complications in Quebec. Perhaps some of the com-
plications are the ones that Senator Tremblay has outlined for
us.

I would not have any trouble understanding, before his
speech or after his speech, why Senator Tremblay would
support the fact that Section 23(1)(a) should not go into effect
until it gets approval in Quebec; but I cannot understand why
he would not want those other sections to come into effect,
because it seems to me that from the point of view not just of
Quebec, but from the overall point of view-and what we are
looking at here is a Constitution for all of Canada-these two
sections, namely the ones that stay in effect, 23(1)(b) and
23(2), provide the minimun of reciprocity between Quebec and
the other provinces. Unless I misunderstood, the Government
of Quebec itself acknowledged this as desirable in the St.
Andrews 1977 and Montreal 1978 agreements with the other
provinces, and that such provision was included in Bill 101. In
fact, unless I am assigning it to a different conference, it seems
to me that it was at the 1977 St. Andrews conference that
Premier Lévesque made a pretty strong point when he said,
"Don't talk to me about these rights until we can talk about
reciprocity," and it seems to me that the reciprocity exists in
the application of the two clauses, namely the "Canada"
clause, and the "if any, then all" or "continuing education"
clause.

In fact, it seems to me that the resolution we are debating
here does little more than give effect to section 86 of Bill 101.
That has been something that Quebec was unable to do,
because the consent of the other provinces was a prior require-
ment-that is, they could not do it across the board. That
consent has now been achieved through the Charter of Rights.

It seems to me that those two clauses should be perfectly
acceptable to Quebec as they now stand, and that in fact they
reflect a principle of reciprocity that I understood the Quebec
government itself bas always favoured. The Charter that we
are looking at also, of course, gives Quebec the right to opt
into constitutional provisions protecting the language and edu-
cation rights of citizens according to their mother tongue if
they decide that that does not create unnecessary complica-
tions. If they do not want it to apply, it need not apply.
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It seems to me, therefore, that the positive parts of it are
what they themselves have always wanted. They are positive
because Quebec has said in the past that they are positive and
desirable. They say, "We have problems with 23(l)(a)," and
we say, "All right; it does not apply." So the constitutional
resolution does nothing more than protect the minority lan-
guage of education rights, which the PQ government itself has
already approved in principle and for which it bas made its
own legal provision. This, therefore, it seems to me, in no way
threatens Quebec's cultural and linguistic heritage. On the
contrary, it strengthens and protects the cultural and linguistic
heritage of French Canada as a whole, and not just that of
Quebec. That is something that I understood the Quebec
government was in favour of.

In that way it confirms and extends to other provinces the
principles of fairness towards linguistic minorities, namely,
those very principles of fairness which have been, I thought,
the cornerstone of the position of the present Quebec govern-
ment throughout these previous conferences.

Senator Smith: I wonder if I could ask Senator Frith a
question with relation to what he has just been saying. I hasten
to say that I do not pretend for a moment to be competent to
discuss with him the relative provisions in Bill 101 and this.

My question is: Did he take into consideration, in expressing
his views, the provisions of section 32(1)(b) of the draft
resolution? Section 32(1) begins "This Charter applies..
and then continues in (b):

(b) to the legislature and government of each province
in respect of all matters within the authority of the
legislature of each province.

It would seem to me at first reading that that simply means
that no matter what the legislature of the province may say,
the provisions of this document apply, and supersede any
legislation of the province which deals with the same subject.

Senator Frith: I think that would be truc if it were not for
section 59. It is section 59 that specifically says that section
23(l)(a) is not to apply until Quebec approves it.

Senator Smith: Yes, i understand that.

Senator Frith: So the Charter, generally, applies to all
legislatures, as Senator Smith has pointed out, but the Charter
includes section 59, and that exempts Quebec from 23(l)(a).
As i understand it, Senator Tremblay wants section 59 to
apply to all of it.

Senator Flynn: That is, to all or part.

Senator Frith: Yes; but in his amendment he wants to
include 23(1)(a), which is not now included. Clause 59 now
includes 23(l)(a), but he says he does not want the "Canada"
clause to apply in Quebec unless Quebec agrees, and that he
does not want what is sometimes called the "continuing educa-
tion", or "continuity of instruction" clause-although I think
it is better described as the "if any, then all" clause-because
that is what it says. If one child takes the education and
qualifies, then all other children can qualify too. What Senator
Tremblay is saying, I think-and that is what I tried to make

my remarks relate to on the amendment-is that not only
should 23(1)(a), which many people think creates complica-
tions in Quebec, not apply unless Quebec agrees, but that the
other clauses should not apply either. My position, in essence,
is that those clauses have in them the principles that Quebec
has always supported, namely, reciprocity and continuity of
education, if I am to believe what they have said at other
conferences. That is where Senator Tremblay and I differ.

e (1530)

Senator Flynn: Honourable senators, I should like to say a
few words on the amendment which I seconded.

Senator Marshall: Sure, take as long as you want.

Senator Flynn: I shall not take more time than you are
prepared to give me. My first point is that in the agreement of
November 5 last each province that signed it accepted for
itself section 23. That was a voluntary agreement. The prov-
inces were not bound to agree. No province said, "I will accept
it if another province accepts it." Each province accepted it for
itself. As was mentioned, even Manitoba agreed, subject to the
approval of the Legislative Assembly of Manitoba, which
indicates that the federal government, for its part, was willing
to accept this conditional Accord as far as Manitoba was
concerned. The federal government was not imposing this
clause upon any of the signatories.

It is only upon Quebec that, by force, section 23 is imposed.
The federal government did not dare impose section 133 upon
Ontario. Nothing contained in this Charter was imposed upon
any province, yet this section and the amending formula,
which has been mentioned, are imposed upon Quebec. We say
that if the provinces were free, at the time of the Accord, to
accept the application of section 23, Quebec should be free to
accept it as well. That is the basis of the amendment which
would make this section subject to the adoption by the Nation-
al Assembly of its application. That is the first argument.

My second argument is that, under section 23, there are less
rights for the anglophones in Quebec.

Senator Frith: Are you referring to all of section 23?

Senator Flynn: Yes. Senator Tremblay has explained that
point. The only advantage in section 23 is the "Canada" clause
versus the "Quebec" clause. That is the point, and that bas
been criticized. Even Mr. Lévesque at times has said that
eventually this ought to be corrected.

You then ask me, "Can't you give more?" Well, I don't
know about that. It is an interesting question. i will tell you
this: If the consequences of the forcible application upon
Quebec of section 23 result in the change of some provisions of
Bill 101, there will be an incitation. If the legislation has to
change to conform to section 23, it will do so, as well, on the
basis of what section 23 takes away from the anglophones. If
you propose to tell the National Assembly of Quebec to
change its law because it must conform to section 23, naturally
it will say, "Why not? All right, we will conform to section 23.
Since section 23 has the rule of the number, we will use that."
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In Quebec, at present, the confessional system is in force. I
believe the same system, more or less, is in use in Manitoba as
well. These provisions were contained in the B.N.A. Act and
cannot be changed. Because it is a confessional system, based
on religion, there is protection afforded in a different way.
However, the independence of the anglophone Protestant
group is ensured in the present legislation. Of course, there is
the tradition of fairness. You do not have to doubt for a
moment that I would prefer Bill 101 to be amended to provide
for the "Canada" clause rather than the "Quebec" clause, but
there should be no incitation by means of this Charter to take
away the other advantages that you have in Quebec. Those
advantages should not be reduced in this way.

Because the spirit of the Accord of November 5 was not to
impose this clause on any other provinces, I suggest to you
that, by not forcing this clause on the National Assembly of
Quebec, you prepare the ground for an improvement. Even if
the letter sent by Mr. Lévesque to Mr. Clark was not too
convincing, he did admit therein that, perhaps in the coming
two years, there should probably be an adjustment made to
Bill 101. However, this adjustment will not be achieved by
imposing something on Quebec in this manner. You will not
have improvements. You will have only the possibility of a
reduction to the minimum provided in section 23. I think it is
unwise to impose only on Quebec something that Quebec
refuses.

In this respect, I believe that the opinion of the official
opposition in Quebec is substantially the same as that of the
government. Mr. Ryan has said that he would favour the
"Canada" clause over the "Quebec" clause, but he certainly
will not take away any of the other rights that are provided for
the minorities in Quebec.

I repeat, I think it is unwise, under these circumstances, to
impose section 23 upon Quebec. I suggest that it is proper, in
this instance, to at least give the National Assembly the
chance to consider the amendments that are provided herein
by making the adoption of this section optional. There is no
doubt, I think, that in this way the only pressure that will be
put on Quebec will be to ameliorate the situation by providing
the "Canada" clause. If, however, you impose this section on
Quebec, you might impose, at the same time, conditions that
are worse than those already in existence.

Senator Frith: Honourable senators, I believe I have lost my
chance to speak on the amendment. I hope, however, that
someone else will deal with the key word in Senator Flynn's
intervention, which is "imposition."

Senator Flynn: Yes.

Senator Frith: I suggest that the implication is that the
federal government is imposing this clause upon Quebec.

Senator Flynn: Yes, that is right.

Senator Frith: That, to me, ignores the fact that what we
are looking at here is the result of an Accord, not an
imposition.

Senator Flynn: Quebec was not in the Accord.
[Senator Flynn.]

Senator Frith: I agree. The Accord can result in the effec-
tiveness of this clause against the wishes of some in Quebec.

Senator Flynn: Oh, yes.

Senator Frith: But that goes for any agreement. Any time
you make an agreement you agree to accept it.

Senator Flynn: Would you impose section 133 on Ontario?
Would you dare to do that?

Senator Frith: Personally?

Senator Flynn: Yes.

Senator Frith: You know I would, personally.

Senator Flynn: Well, personally-your government. Come
on!

Senator Frith: In any event, this is not an imposition by the
federal government.

Senator Flynn: It certainly is.

Senator Frith: It is an imposition, if you call it that, or it is a
provision that flows from an Accord, and the implication-

Senator Flynn: An Accord to which Quebec was not a party.

Senator Frith: -the implication that the federal govern-
ment is imposing this on Quebec is not consistent with the
present resolution's being the product of an Accord of nine
provinces plus the federal government.

Senator Flynn: For God's sake!

Senator Roblin: There is a point of correction which surely
must be made here, honourable senators. My honourable
friend cannot have read the Accord that the provinces issued
when they were consolidating their position here just a few
days ago. That Accord sets out in detail what they agreed to.

Senator Flynn: Sure.

Senator Roblin: The nine provinces agreed on language, but
there were nothing in that Accord by which the nine provinces
imposed on the Province of Quebec what they were willing to
accept for themselves.

Senator Flynn: That's right.

Senator Roblin: Not only that, but they made those conces-
sions in respect of language without condition in respect of the
Province of Quebec. There was no condition that Quebec had
to come in or they would not do it. There was no condition
there that they wanted to impose their view in this matter on
the Province of Quebec.

Senator Flynn: Hear, hear.

Senator Roblin: That is a very important correction of fact
that should be made, because otherwise we get a totally
erroneous view of the genesis of this particular matter.

Senator Flynn: That's right.

Senator Roblin: It did not come out of what the provinces
agreed to when they made their concord in respect of this
matter, and it is wrong to say on that line of reasoning that
they are imposing this on Quebec.
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Senator Flynn: That is correct.

Senator Frith: The provinces that I referred to agreed to the
resolution that is before us.

Senator Flynn: Not Quebec!

Senator Frith: The provinces that signed the Accord agreed
to the resolution that we are debating.

Senator Flynn: Are you imposing it on Quebec by this
resolution? Do you know what you are talking about?

Senator Frith: What do you mean, am I imposing it? The
resolution-

Senator Flynn: Does it impose it on Quebec?

Senator Frith: The answer is that section 23, like ail the
other sections, applies to Quebec.

Senator Flynn: By what?

Senator Frith: They apply to Quebec because the Constitu-
tion is a constitution that is to apply to ail provinces. And it
applies to Quebec without Quebec's having signed the Accord,
and, therefore, that goes for section 23 and it goes for every
other section, including the so-called isolation aspect, as if
Quebec, because it did not sign the Accord, is suddenly no
longer able to participate in the future in constitutional
amendments. Of course it is.

Section 23 applies to Quebec. For rhetorical purposes, if I
wanted to pick another phrase instead of "applies to", I would
say "imposed on."

Senator Flynn: It is imposed.

Senator Frith: Sure it is imposed in that sense. So is every
other section imposed on Parliament and every other province.

Senator Flynn: By their agreement.

Senator Frith: That's right. So if you carry your argu-
ment-

Senator Roblin: You don't impose something by agreement.
We did not impose it on the other provinces. They agreed to it.

Senator Frith: The point is-

Senator Roblin: That is not an imposition.

Senator Frith: The point is that it is simply another way of
saying that Quebec should not be bound by the resolution. It is
another way of expressing the unanimity rule, which was
turned down by the Supreme Court of Canada as neither
legally, nor constitutionally, nor traditionally required. It is, in
effect, saying, "Look, don't apply section 23 to Quebec,
because Quebec did not sign the Accord."

Senator Flynn: That's right.

Senator Frith: You can make that same argument for every
other section. If you open the door to section 23 and say, "By
George, that must be right," and you vote for this amendment,
then you should vote against the whole Constitution on the
basis that you want the rule of unanimity.

Senator Flynn: Utter nonsense! Utter nonsense!

Senator Roblin: I should think you have opened it yourself.

e (1540)

Senator Flynn: Utter nonsense.

Senator Roblin: You voted for it yourself.

Senator Flynn: This has the effect of changing the Constitu-
tion with regard to Quebec without its agreement.

Senator Frith: Of course.

Senator Flynn: Then I ask you, are you prepared to accept
an amendment which would impose section 133 on Ontario?

Senator Frith: That is another question.

Senator Flynn: Utter nonsense. Try to be logical and stop
uttering stupid comments.

Senator Frith: It does not change the fact-

The Hon. the Speaker: Order, honourable senators. I give
the floor to Senator Godfrey.

Senator Godfrey: Honourable senators, I rise to answer
Senator Flynn's question. If at the meeting in 1977, at St.
Andrews, Ontario had agreed with Quebec and the other
provinces that they would include the equivalent of section
133, and if there was a similar agreement to this one, I would
have imposed it on Ontario.

Senator Flynn: Move an amendment.

Senator Frith: Why? Quebec asked for this very thing at St.
Andrews.

Senator Smith: Honourable senators, 1 have not spoken on
this matter yet, although I did ask a question.

Senator Frith: You started it off.

Senator Smith: I have tried to understand the meaning of
the answer which the Honourable Senator Frith gave to my
question.

Senator Flynn: Unbelievable!

Senator Smith: I find it very difficult to agree with him.
What we were talking about was the effect of section 32(1)(b)
upon section 23. As I understood the honourable senator, he
raised the point that I should not worry about this because
section 59 definitely cured the problem which I was raising;
namely, that section 23(1) applies. But when I examined
section 59 carefully, I saw that it dealt only with section
23(l)(a). I was talking about the rest of section 23.

It seems to me that the answer to the question I asked is
that ail of section 23, except section 23(1)(a), does apply, not
only to the province of Quebec but to every other province and
that there are no exceptions, whether it be, for example,
Quebec or Nova Scotia, no matter what the law of Quebec or
Nova Scotia may be.

Senator Frith: "Everything except 23(1)(a)"?

Senator Smith: Therefore, as section 59 now stands, it bas
nothing to do with the question I asked. It would have some-
thing to do with the question I asked if Senator Tremblay's
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amendment was accepted, because it includes in section 59 the
same type of provision as at present applies to section
23(l)(a). So there is really no doubt in my mind, at least-
nor, I hope, in the mind of Senator Frith-that as section 59
now stands it makes the provisions of this resolution the law in
Quebec, Nova Scotia and all the other provinces of Canada, no
matter what their law may be on the particular point which is
covered under the balance of section 23. That must be as clear
as can be. There can be no doubt whatever.

Senator Frith: Otherwise, there would be no need for the
amendment. That is why the amendment is being proposed.

Senator Smith: Certainly, and that is the point I am
making. The answer which the honourable senator gave me,
referring me to section 59, really was no answer at all, because
none of section 59 dealt with the question I asked.

However, since I now seem to have gone beyond the point of
asking a question, I suppose I should exercise my right to
speak on this amendment. I shall extend my comments just a
little beyond the content of a question and say, now that we
have established clearly that section 59 does not apply to
anything in section 23, except section 23(l)(a), it follows then
that section 23(l)(b) does impose upon every province of
Canada, including the province of Quebec, the rest of the
provisions of section 23.

As to my learned friend's comment that there is no distinc-
tion between what we are talking about here and other sec-
tions, I respectfully draw to his attention that that is not so at
all. Section 59 specifically states that section 23(l)(a) shall
not apply to the province of Quebec except in certain circum-
stances with the consent of Quebec.

It is equally correct to apply his argument to section 23 as it
is to any other section, but when it comes to section 23(l)(a),
then that difficulty is recognized and the Province of Quebec is
given the right to say that this shall not apply until a certain
time.

Senator Frith: Nothing beyond section 23(l)(a) is in issue.
Senator Smith: The honourable senator expanded the scope

of the discussion into every part of the document by saying
that the same argument would have to be applied to every
other section in the Charter.

Senator Frith: The same principle, yes.

Senator Smith: Having expanded it himself, he can hardly
now say that we are not talking about the rest of it. i am
merely pointing out to him that when he raised the argument
that we should not worry about section 23 because it was no
more of an imposition on Quebec than all the other sections
were, he was wrong. That was recognized in section 23(1 )(a)
by making it subject to the consent of Quebec.

Senator Flynn: He would use any argument; don't worry
about that.

Senator Smith: I have always found that he sticks to an
argument which has some colour of right, but I do not know
where he can find that to pursue the argument he has just
made. It is clear that the right of Quebec to decide when

[Senator Smith.]

section 23(1)(a) shall apply was preserved. The right of
Quebec to say when the other portions of section 23 would
apply was not preserved. That is as clear as anything can be.
In the one case there was imposition, and in the other case
there was no imposition.

Senator Tremblay's amendment would give the same right
to Quebec, which is the right to choose whether the rest of
section 23 would apply to it, as is already given under section
23(l)(a).

Senator Frith: I think we certainly agree-on that statement
anyway.

Senator Smith: It took us a long while to get to that stage,
and having reached that stage, then he should recognize the
validity of Senator Tremblay's argument.

Senator Frith: That is too big a jump.

Senator Flynn: It is beyond your comprehension; there is no
doubt about that.

Senator Frith: Logically, it is too big a jump.

Hon. George J. Mcllraith: Honourable senators, if the
debate on the amendment has ended for the moment, I should
like to make some general remarks which will not be appli-
cable to this particular amendment.

The Hon. the Speaker: Is it agreed, honourable senators?

Hon. Senators: Agreed.

Senator Mcliraith: Honourable senators, the resolution
before us is certainly very different from that which we were
discussing some seven months ago. When the matter first came
before us, there was no resolution or address before us,
although most honourable senators conducted the debate as if
there were. There was simply a motion to set up a committee
to discuss a paper that was not before Parliament. After some
months of work by the joint committee, that committee
reported.

The Hon. the Speaker: Senator McIlraith, may I have one
moment, please?

Senator Mcllraith: Certainly, Your Honour.

[Translation]
The Hon. the Speaker: Pursuant to the order made by this

honourable chamber on December 2, 1981, the recorded vote
is deferred. This applies to Senator Tremblay's motion in
amendment.

e (1550)

[English]
Senator Mcliraith: On February 13 of this year the commit-

tee reported. That report contained the resolution which was
debated at length, and I took part in that debate. We now have
before us a new resolution which, it is true, contains most of
the same sections, but which, in point of fact, is very different
from the earlier resolution.

I am one of those who regard the Constitution and constitu-
tional change as being a little different from an ordinary
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statute, in this sense, that in constitutional matters the lan-
guage of the particular sections, as well as the process, is
important; whereas in ordinary statutes or legislation only the
language of the sections is important. That is a fundamental
difference, but I cannot emphasize too strongly the importance
of process as well as substance in constitutional amendments.

I took part in the debate on that resolution on March 17,
1981. I assure Senator Riley and others of the Irish persuasion
that the choice of date was not significant; it was merely the
date on which my turn to speak arose.

Senator Roblin: A good deed on a good day.
Senator Mcllraith: On that occasion I spoke strongly

against what was then before us. Or, at least, I tried to, and I
am not sure whether or not I was successful. I tried to go to
considerable lengths to point out that our system of govern-
ment was and had to be, by the nature of the country, its
history and geography, a federal system; and that that federal
system, which was expressed through the British North Ameri-
ca Act of 1867, gave the provinces sovereign jurisdiction in
local and regional matters. They are all set out in the act
rather clearly.

In my view, it was wrong for us to seek to override the
legislation in those areas of provincial jurisdiction by unilateral
action of the two houses of the Parliament of Canada without
the concurrence of the provinces.

I rather dislike the practice of quoting oneself, but, in an
effort to make it clear, I shall quote from my own remarks as
they appear at page 2072 of Senate Hansard. At that time I
stated:

However, where I part company with the government is
in their attempt to procure basic amendments to the
long-established sovereignty of the legislatures of the
provinces in the spheres of jurisdiction assigned to them,
and to do this without the concurrence of the legislatures
of the provinces, and, knowing they cannot do it directly,
also seeking to have it done by the United Kingdom.

In that respect, the legislation before us is totally changed.
A judgment of the Supreme Court setting out at some length
the constitutional practice resulted in a conference or meeting
with the provinces. As a result of that conference an accord or
agreement-whatever terminology you wish to use-was
achieved, consistent with the judgment of the Supreme Court
of Canada. The premiers of all the provinces, with one excep-
tion-an exception I very much regret, by the way-concurred
in the agreement. The objection I had made earlier was
corrected by the meeting with the provinces, and I am very
glad of that because I considered the following of the correct
constitutional practice in that respect even more important
than has been recognized since the Accord was reached.

Regrettably, the Premier of Quebec did not agree with that
Accord, and that is his privilege. I could not refrain this
afternoon from reflecting on that. We have substantial evi-
dence that a majority of the people of Quebec agree with it,
because I note that all the elected representatives in the other
place from that province, except three, voted in favour of this

resolution. When you bear in mind the enormous majority they
get in that province, and speaking as one who has fought in
many elections-

Senator Flynn: They were elected under false pretenses.

Senator McIlraith: Well, having fought in many elections, I
am always rather amazed at the enormous majority some of
them get. My point is that there is some evidence that the
majority of people in that province, by the vote of their elected
representatives, supported this resolution. To some extent, that
relieves my concern with the fact that Premier Lévesque, the
leader of the government of that great province, did not
concur. I can only express the hope that all those concerned
with this subject will continue to work to achieve full accord
by whatever means are available. I think I express the views of
all parliamentarians on both sides of both houses on that point.

In my speech on March 17, the other ground I strongly
opposed in the resolution of the government was that they had
not let matters of legality, which had been raised by the
provinces, go to the Supreme Court of Canada before proceed-
ing with the proposal for a joint address. I pressed that
argument as firmly as I could. Perhaps I can sum it up in one
sentence of my speech:

I do not understand the reluctance of the federal govern-
ment to refer these parts of the resolution to the courts for
decision.

I have picked that sentence out of context to make this point.

Later, however, the government did agree to wait for the
decision of the Supreme Court of Canada. The court delivered
a long judgment, but it is now in printed form and is available
for everyone to read. I hope it is studied a good deal more as
the months and years go by.

We did follow that process of having the courts determine
the outstanding legal questions which arose out of the earlier
resolution. That judgment resulted in my earlier objection
being totally removed, and I am very content with that result.

Those two objections having been removed, there is much
one could say about individual sections, but that is not my
purpose in speaking today. I could argue about the drafting of
various sections to try to attain perfection in them. I view these
matters as being exercises in doing the best you can under the
circumstances at a given time relative to the proposed legisla-
tion. While this a somewhat pragmatic approach, looking at
what has been achieved in the present resolution-thanks to
the courts, the provincial premiers and the Right Honourable
the Prime Minister-I believe it is a good result. On balance, I
am not about to condemn the resolution because of any
particular section I might wish to have drafted differently.
There is one section whose true significance I believe has been
overlooked, except by Senator Roblin and a few other honour-
able senators. It is what has been referred to as the "notwith-
standing" section. Because of its importance, it might be
useful if I read it into the record. It is section 33, which reads
as follows:

80084 -204
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33.(1) Parliament or the legislature of a province may
expressly declare in an Act of Parliament or of the
legislature, as the case may be, that the Act or a provision
thereof shall operate notwithstanding a provision included
in section 2 or sections 7 to 15 of this Charter.

Then there is the following very important subsection:
(2) An Act or a provision of an Act in respect of which

a declaration made under this section is in effect shall
have such operation as it would have but for the provision
of this Charter referred to in the declaration.

That is clear enough. It continues:
(3) A declaration made under subsection (1) shall cease

to have effect five years after it comes into force or on
such earlier date as may be specified in the declaration.

There are then two further subsections which perhaps are not
relevant.

My point is that the provisions of the Charter are very wide
and are in general language. By the very nature of things it is
necessary for parliaments to enact legislation that is often of a
regulatory nature of one sort or another, and that applies even
more so to provincial legislatures. They have all kinds of
regulatory provisions with respect to licensing motor vehicle
operators, certain practices dealing with juveniles, and so on.

Senator Flynn: It could not be worse at the provincial level.
We have here 15 volumes of ordinary regulations.

Senator Mcllraith: If honourable senators look at the abso-
lute nature of the provisions of some of the sections of the
Charter-bearing in mind that the provinces were not involved
in the detailed drafting of the Charter-they will see that
something could arise in the future which might require, with
the concurrence of everyone concerned, a different treatment,
but which might be in violation of those clauses as they stand,
without any method of relief from them. I can think of some,
on the basis of age and sex, for instance.

In any event, this provides a measure of safety from the
absolute nature of those provisions. Since the Accord was
reached, I have heard some regret expressed that the "notwith-
standing" section was included. There has been some sugges-
tion that it lessens the benefit or the protection provided by the
Charter of Rights. I cannot see it that way. I think it improves
the protective quality of the Charter of Rights, and I shall
explain why. When those cases arise,

A declaration made under subsection (l) shall cease to
have effect five years after it comes into force-

I would also point out that there has to be a general election,
by virtue of other provisions, in less than five years in all
legislatures, whether federal or provincial; which means that
that piece of legislation has to be an issue in that election
campaign if the public has any awareness of what is happen-
ing. There is the opportunity for all the people in a particular
jurisdiction affected to pass on that exception and whether or
not it was really justified.

{Senator Mellraith.]

That, in my opinion, is an effective check, because through
the years I have come to respect and believe in the sovereignty
of the people as expressed in a fairly conducted general
election. I have found that to be really the best protection of
the freedoms and rights that we have. It is true that except for
that provision we rely on the courts; we have transferred to the
courts the ultirnate responsibility for deciding on whether or
not the Charter is being properly followed. I believe the
provisions of section 33 are an even better protection of our
rights than a reference to the courts. This is very ingenious.
Whoever drafted it did a rather excellent job, I think, and I
commend him for it, because it returns the decision, as to
whether the Charter of Rights and Freedoms is being ade-
quately followed, to the people themselves, for their own
decision. I know no better authority than that. I like the
provision, and as far as I am concerned it greatly enhances the
resolution.

I do not like section 47 because I think it should have been
dealt with under the subject matter of the reform of Parlia-
ment. I happen to be one who wishes to get into the subject of
parliamentary reform, and I would like very much to deal with
that subject. When I speak of reform of Parliament, of course,
I do not mean the reform of one house of Parliament only.

In any event, that section takes away a certain protection
from the provinces. I suspect the provinces did not fully realize
its significance when they agreed to it. If this place has any
validity, it is for two reasons. One is that it is, and was
originally intended to be, a place where regional rights find
protection. That, to me, seems necessary by reason of the very
large and sprawling nature of our country, geographically
speaking. The other reason is one that has only come to the
fore in the last few years. The Senate is one of the few
remaining checks on the use of power by the government. It
seems to me that a lot of the other checks on the use of power
have been eroded in the last few years. That, of course, is a
slightly different subject, which I would love to discuss later;
but the Senate has come to be, as I sometimes call it in my
remarks, the last remaining check on the improper use of
power by governments. I therefore deplore this section.

I can provide no better example of what I am referring to
than the very resolution that was before us earlier, and in this
connection I have already quoted from my own speech. But
what was the date of that speech? March 17. What is the date
today? December 4. How many days have elapsed between
those two dates? I leave you to do your own arithmetic. Would
the right of the provinces to be heard on this basic matter of
constitutional reform have been upheld had this place not
raised the question of the impropriety of proceeding without
consultation with the provinces? I ask you that question. I do
not purport to give the answer. You honourable ladies and
gentlemen are competent to do your own arithmetic and to
answer the question in your own way.

In any event, the section is there, and I hope that the
provinces, when they come to think about it, will be sufficient-
]y alert to think the section through when they come to deal
with questions of constitutional reform in the future.
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The section is rather imperfect. It reads as follows:

47. (1) An amendment to the Constitution of Canada
made by proclamation under section 38, 41, 42 or 43 may
be made without a resolution of the Senate authorizing
the issue of the proclamation if, within one hundred and
eighty days after the adoption by the House of Commons
of a resolution authorizing its issue, the Senate has not
adopted such a resolution and if, at any time after the
expiration of that period, the House of Commons again
adopts the resolution.

• (1610)

Honourable senators, I should like to deal with section
47(2), which I will read in its entirety.

(2) Any period when Parliament is prorogued or dis-
solved shall not be counted in computing the one hundred
and eighty day period referred to in subsection (1).

Honourable senators, how often has there been a long adjourn-
ment of the house, other than by prorogation or dissolution?
Indeed, the practice of adjournment rather than prorogation,
bas always been used during parliamentary sessions in the last
few years. If you take, therefore, an adjournment of four or
five months, which is not uncommonly long, you will see where
your 180 days go. The period of adjourn ment counts in the 180
days.

Though I mention small points with regard to this particular
section, to me they are basic. Perhaps they represent an area
where the first ministers of the provinces slipped a little in
examining them. However, they can, and, I am sure, will be
corrected when the question of parliamentary reform is being
dealt with. I am not too worried about this because I can see

the provincial premiers beginning to realize what it implies, at

some point when they actually deal with the section.

Honourable senators, I could deal with other sections in

more detail, but that is not my purpose. I felt that those two
sections should be specifically drawn to the attention of hon-

ourable senators. Considering the entire constitutional package
and notwithstanding what I have said about the section con-
cerning the Parliament of Canada-which, in my view, is
improperly dragged into the subject before us at this time-I
must come to the conclusion that the process to which I

objected last March has been corrected. I believe that the
process in achieving the resolution before us is the correct one.
On balance, the resolution is such that I would not wish to
oppose it. I rather feel that it is now, by process and content,
one which I can support. Accordingly, I shall vote for the
resolution.

On motion of Senator Macquarrie, debate adjourned.

The Senate adjourned until Monday, December 7, at 2 p.m.
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