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ORDER OF APPOINTMENT

(Extract from the Minutes of Proceedings of the Senate for 20th March, 1950.)

On motion of the Honourable Senator Roebuck, seconded by the Honour
able Senator Kinley, it was—

Ordered, That a Special Committee be appointed to consider and report 
on the subject of Human Rights and Fundamental Freedoms, what they are 
and how they may be protected and preserved, and what action, if any, can 
or should be taken to assure such rights to all persons in Canada, and that for 
greater certainty, but not so as to restrict the generality of the foregoing, that 
the Committee give consideration to the following draft articles:

Article 1
Everyone has the right to life, liberty and the security of person.

Article 2
No one shall be held in slavery or servitude ; slavery and the slave trade

shall be prohibited in all their forms.
\

Article 3
No one shall be subjected to torture or to cruel, inhuman or degrading 

treatment or punishment.
Article 4

Everyone has the right to recognition throughout Canada as a person 
before the law.

Article 5
All are equal before the law and are entitled without any discrimination 

to equal protection of the law.
Article 6

Everyone has the right to an effective remedy by the competent national 
tribunals for acts violating the fundamental rights granted him by the Con
stitution or by law.

Article 7
(1) No person shall be subjected to arbitrary arrest, detention or exile.
(2) Any person 'who is arrested or detained shall be promptly informed 

of the reasons for the arrest or detention and be entitled to a fair hearing within 
a reasonable time or to release.

(3) No one shall be denied the right to reasonable bail without just cause.

Article 8
Every person who is deprived of his liberty by arrest or detention shall 

have an effective remedy in the nature of habeas corpus by which the lawful
ness of his detention- shall be decided speedily by a Court and his release ordered 
if the detention is not lawful.

Article 9
Everyone is entitled in full equality to a fair and public hearing by an 

independent and impartial tribunal, in the determination of his rights and 
obligations and of any criminal charge against him.
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Article 10
(1) Everyone charged with a penal offence has the right to be presumed 

innocent until proved guilty according to law in a public trial at which he 
has had all the guarantees necessary for his defence.

(2) No one shall be held guilty of any penal offence on account of any act 
or omission which did not constitute a penal offence under national or inter
national law, at the time when it was committed. Nor shall a heavier penalty 
be imposed than the one that was applicable at the time the penal offence 
was committed.

| Article 11
No one shall be subjected to arbitrary interference with his privacy, family, 

home or correspondence, nor to attacks upon his honour and reputation. Every
one has the right to the protection of the law against such interference or 
attacks.
J Article 12

Everyone legally resident in Canada has the right to freedom of movement 
and residence within the country, and the right to leave and return to Canada.

Article IS
(1) Men and women of adult age, without any limitation due to race,

nationality or religion, have the right to marry and to found a family. They
are entitled to equal rights as to marriage and during marriage.

(2) Marriages shall be entered into only with the free and full consent 
of the intending spouses.

V (3) The family is the natural and fundamental group unit of society and is 
entitled to protection by society and state.

Article 14
(1) Everyone has the right to own property alone as well as in association 

with others.
(2) No one shall be arbitrarily deprived of his property.

Article 15
Everyone has the right to freedom of thought, conscience and religion ; this 

right includes freedom to change his religion or belief, and freedom, either 
alone or in community with others, and in public or private, to manifest his 
religion or belief in teaching, practice, worship and observance.

Article 16
Everyone has the right to freedom of opinion and expression ; this right 

includes freedom to hold opinions without interference and to seek, receive 
and impart information and ideas through any media and regardless of frontiers.

Article 17
(1) Everyone has the right to freedom of peaceful assembly and association.
(2) No one may be compelled to belong to an association.

(

Article 18
II) Everyone has the right to take part in the Government of the country 

directly or through freely chosen representatives.
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(2) Every one has the right of equal access to public service in the country.
(3) The will of the people shall be the basis of the authority of Govern

ment; this will shall be expressed in periodic and genuine election which shall 
be by universal and equal suffrage and shall be held by secret vote.

149. Every person is entitled to all the rights and freedoms herein set 
forth without distinction of any kind such as race, colour, sex, language, 
religion, political or other opinion, national or social origin, property, birth 
or other status.

150. Any person whose rights or freedoms as herein set forth have been 
violated may apply for relief on notice of motion to the Supreme or Superior 
Court of the province in which the violation occurred.

151. The above articles shall not be deemed to abridge or exclude any 
rights or freedoms to which any person is otherwise entitled.

That the said Committee 'be composed of the Honourable Senators Baird, 
David, Davies, Doone, Dupuis, Gladstone, Gouin, Grant, Kinley, Petten, 
Reid, Roebuck, Ross, Turgeon, Vaillancourt and Wood;

That the said Committee shall have authority to send for persons, papers 
and records. \
Attest: L. C. Moyer,

Clerk of the Senate.

\

»



■ ■■i
n..

..
..
 

.... 
, 

...
..

..



MINUTES OF PROCEEDINGS

Tuesday, 25th April, 1950.

Pursuant to adjournment and notice, the Special Committee appointed to 
consider and report upon the subject of Human Rights and Fundamental 
Freedoms met this day at 10.30 A.M.

Present: The Honourable Senators Roebuck, Chairman; Baird, David, 
Doone, Dupuis, Gladstone, Gouin, Grant, Kinley, Petten, Reid, and Turgeon,—12.

The official reporters of the Senate were in attendance.
Professor F. R. Scott, of the Faculty of Law, McGill University, Montreal, 

Quebec, Messrs. King Gordon and K. Das, of the United Nations Division 
of Human Rights, and Mr. A. J. Pick of the Department of External Affairs, 
Ottawa, were present.

Mr. King Gordon read to the Committee a brief entitled “The United 
Nations and Human Rights” 'and was subsequently questioned thereon.

Professor Scott read to the Committee a brief on human rights and 
fundamental freedoms, and was questioned by Members of the Committee.

At one P.M. the Committee adjourned until Wednesday, April 26, 1960, 
at 10.30 a.m.

JAMES H. JOHNSTONE,
Clerk of the Committee.





MINUTES OF EVIDENCE
The Senate

Ottawa, Tuesday, April 25, 1950.

The special committee appointed to consider and report on the subject 
of Human Rights and Fundamental Freedoms met this day at 10.30 a.m.

Hon. Mr. Roebuck in the Chair.
The Chairman: Gentlemen, other than our organization meeting this is 

the first assembly of the Committee on Human Rights and Fundamental 
Freedoms. When we met for organization purposes I expressed the opinion, 
evidently very prematurely, without the necessary knowledge and thought, 
that we could probably wind up these meetings in four sessions, and we set 
dates for four sessions. Well, in the interval my office has 'been a correspondance 
factory, and I have found interest in the work that we are doing expressed from 
Halifax to Vancouver. The,four meetings filled up in a very short time, not 
with private individuals but with representatives of great organizations. As 
chairman, I took the liberty to make arrangements for two more meetings, 
on the 2nd and 3rd of May, and I hope that you gentlemen of the committee 
will approve of my action in that, Those meetings filled up and I then found 
it necessary to make precautions by engaging the room and the staff for two 
more meetings, for the 9th and 10th of May. It may be that we can conclude 
our hearings at that time, but it may be that we shall not, when a larger 
proportion of our public becomes aware that this committee is sitting, for 
evidently the interest taken in it is very deep and by thousands of people all 
over Canada,

We have a very fine program prepared for this morning. The United 
Nations have' honoured us bv sending us representatives of their Division of 
Human Rights. Mr. John Humphrey, Director of that division, who has been 
unable to come here himself, has written me a letter, from which I should like 
to read one paragraph into the record:

May I repeat that I regret very much that it will not be possible 
for me to appear before the committee. As a Canadian it would have 
been a unique privilege for me to give evidence before the Senate Com
mittee on a matter in which I have an intense interest not only as an 
individual but as Director of the United Nations Division of Human 
Rights.

But Mr. Humphrey assured me that while lie could not come himself he 
would send a delegate of the Human Rights Division, who he said would be 
well briefed, and in consequence we have with us today Mr. King Gordon, 
of that Division of the United Nations, together with Mr. K. Das, who has 
been with that Division of the United Nations for quite a number of years 
and has made a most intensive study of the constitution of states, the provisions 
that you will find in the resolution, and so on.

We are also honoured and favoured this morning with the presence 
of Professor F. R. Scott, of the Law Faculty of McGill University. As an 
eminent lawyer and teacher he has made an intensive study of this particular 
problem, and besides has published—I should restrain myself, perhaps, from 
using the superlative, but I was going to say the best document that I have

1



2 SPECIAL JOINT COMMITTEE

seen on the subject in Canada. However, I will say that it is one of the 
best things that I have ever read in connection with human rights, and it con
tains a vast field of information.

Now, if you agree, gentlemen, I will call Mr. Gordon. Naturally, we 
shall open up with a statement from the United Nations, because the resolution 
that brought the committee into being plagiarized the declaration of the United 
Nations, in the drawing of which both these representatives from the United 
Nations had a large hand. Before Mr. Gordon begins, I should also point out 
that Mr. Pick, of our own Department of External Affairs, is present to do 
the courtesies, so far as Mr. Gordon and Mr. Das are concerned, and to express 
the interest of that department in the work of the United Nations.

Mr. King Gordon : Mr. Chairman and gentlemen of this distinguished 
committee, before I begin my statement I wish to extend the regrets of Mr. 
John P. Humphrey, Director of the United Nations Division of Human Rights, 
who was invited by the Special Committee to appear before them. Mr. 
Humphrey, unfortunately, had to leave last Saturday to attend a Conference 
of the Sub-Commission on Freedom of Information which was being held in 
Montevideo, Uruguay. To Mr. Humphrey’s regrets I would add my own that 
the Committee is deprived of the pleasure of hearing one who has played so 
active and important a part in the planning and operation of the United Nations 
Human Rights program.

I am before you in the place of my Director and I am honoured to have 
this opportunity of appearing before an important Committee of the Canadian 
Senate. As an officer of the United Nations, I am at your disposal to provide to 
the best of my ability what information you may require from me on the work 
of the United Nations in the field of human rights. It is perhaps not necessary to 
remind you that while, as a Canadian I am particularly happy to be asked to 
give testimony before a Senate committee, I am here not primarily as a Canadian 
but as an international official. My testimony, I know, will be considered in that 
light.

1. Human Rights and the Charter
Just five years ago to-day, the representatives of forty-nine nations met 

together in San Francisco to found the organization now known as the United 
Nations. The war was still going on in Europe and in the Pacific. The toll of 
war was in everybody’s mind, although the full cost was not to be known for many 
months. And in the minds of all delegates was the determination not only that 
the organization they were founding must save succeeding generations from the 
scourge of war but that it must devise the means to assist the peoples of the world 
to greater freedom, greater security, greater well-being. Victory was assured 
and the military threat of Nazism and Fascism had been practically destroyed. 
But the positive aims of the peace had still to be clearly formulated and realized.

One of these important aims had to do with the promotion of human rights 
and fundamental freedoms. Now this aim originated in the deep aspirations of 
people everywhere who had lived in or had been influenced by the on-going 
tradition of political and social democracy. But it sprang up with new fervor 
in response to the gross violations of human rights practised by Nazis and 
Fascists. The war on the Allied side was a struggle against a power and a 
philosophy that sanctioned and even encouraged wrongs to the individual, it was 
a struggle for the re-establishment and the promotion of a decent way of life. 
This urgent concern over human rights, rooted in the deepest instincts of peoples 
everywhere, was reflected in the war pronouncements of the Allied leaders, in the 
Atlantic Charter, in the Four Freedoms message of President Roosevelt, in other 
great declarations of war aims.

Curiously enough, in the early draft of the United Nations Charter drawn up 
at the Dumbarton Gaks Conference, the reference to human rights and fun da-
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mental freedoms was underplayed. The Dumbarton Oaks proposals which came 
before the San Francisco Conference had but one mention of human rights. And 
this defect had to be remedied.

The San Francisco Conference was much more than a conference of states
men, of representatives of governments. It was a conference at which the will 
of peoples found expression. High officials of states still at war were very close 
to their peoples, were very much aware of the hopes and sufferings and aspirations 
of their peoples. Unofficial, non-governmental organizations, present at San 
Francisco, carried the wishes of millions of ordinary people into the very com
mittee rooms where the character of the new world organization was being 
determined. Certain Latin American delegations wished to have a Declaration 
of Rights attached to the Charter. These were some of the factors accounting 
for the strong emphasis given to human rights in the United Nations Charter as 
it finally emerged. The United Nations program of human rights therefore, 
does not belong in the dream-world of avant garde visionaries : it was the response 
at the official intergovernmental level to the insistent demands of the peoples of 
the world. It reflected the mature appreciation of the kind of world called for 
by the sacrifices of war. It was the Right Honourable W. L. Mackenzie King, 
then Prime Minister and head of the Canadian delegation who said at San 
Francisco: “It is ours to help to bring into being a world community in which 
social security and human welfare will become part of the inheritance of 
mankind.”

Through the Charter of the United Nations the human-rights motif runs 
like a red thread. Reference to basic rights and fundamental freedoms are made 
in no less than seven articles. The Preamble notes the determination of the 
peoples of the United Nations “to reaffirm faith in fundamental human rights, 
in the equal dignity and worth of the human person, in the equal rights of men 
and women of nations large and small”. In Article 1 the Charter defines as 
one of the purposes of the United Nations “to achieve international co-operation 
in solving international problems of an economic, social, cultural, or humanitarian 
character, and in promoting and encouraging respect for human rights and for 
fundamental freedoms for all without distinction as to race, sex, language, or 
religion.” Other Articles cite the promotion of human rights as among the 
functions of the General Assembly, the Economic and Social Council, and the 
Trusteeship Council. A Human Rights Commission is the only Commission 
specifically mentioned in the Charter. And in two Articles, Articles 55 and 56, 
the member States signatories of the Charter pledge themselves “to take joint 
and separate action in co-operation with the organization” for the achievement 
of certain purposes, one of which is “to promote universal respect for, and 
observance of, human rights and fundamental freedoms for all without distinction 
as to race, sex, language or religion.”

At San Francisco, then, the Charter of the United Nations underlined the 
promotion of human rights as one of the important concerns of the newly-formed 
United Nations. It provided a mandate for the human-rights program which 
subsequently took form. And as signatories to the Charter, the member nations 
pledged themselves to carry out that program through joint and separate action.

2. The Universal Declaration of Ifuman Rights
1 should like to move ahead in history about three and a half years, from 

that spring day in San Francisco in 1945 to a winter night in Paris in 1948. 
It was the 10th of De.cember and in the big assembly hall in the Palais de 
Chaillot a roll-call vote was being taken on a document which had been prepared 
for United Nations approval. That document was the Universal Declaration 
of Human Rights. When the votes were tallied, it was found that of the 58 
nations represented at the third General Assembly, 48 had voted their approval 
of the Declaration, none had voted against it, eight had abstained, two were
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absent. The Universal Declaration of Human Rights had been adopted by 
the world’s most important political organ without one single dissenting vote.

Hon. Mr. Tubgeon: Did Russia join in?
Mr. King Gordon : Russia abstained ; Russia and the rest of the Slav grouf. 

abstained.
Hon. Mr. Dupuis : Including Poland?
Mr. King Gordon : Including Poland. I think that is correct.
It was a remarkable achievement, remarkable when one studies the docu

ment, remarkable indeed when one traces its stormy history in the process of 
its creation. Three years of discussion, proposals and counter-proposals drafting 
committees, sub-committees, the Human Rights Commission, the Economic 
Council and finally the General Assembly itself. And in the Social Committee 
of that Paris Assembly, article-by-article, almost word-by-word the text was 
reviewed and revised in 85 long meetings. The document that emerged showed 
the influence of the differing cultures, the differing social and political philosophies 
of the nations that comprised the world organization. It reflected the bills of 
rights and articles covering human rights of the constitutions of many states.

Incidentally, I want to leave with the committee a basic document which 
played some part in the early stages of the discussion in the drafting of the 
universal declaration. This is the basic secretariat text of the declaration, 
documented with references to the national constitutions and bills of rights 
taken from a great many nations. That document I shall leave with you. It 
is a rather long document. It might be useful to you in later study. It reflected 
the personal contributions of distinguished international jurists, the constructive 
proposals of many non-governmental organizations. But above all, it reflected 
the painstaking work of the scores, if not hundreds of men and women who, 
working on committees and commissions, had come to the conclusion that the 
common standards of human rights which united the peoples of the world were 
more important than the differences in interpretation and expression that divided 
them. The Universal Declaration emerged as a notable achievement in the 
parliamentary process of hotly-contested debate, proposals and concessions, 
restatement and redefinition, and ultimate agreement. The spirit of compromise 
made the achievement possible, but the compromises were not compromises in 
substance or in principle but rather compromises of formula and phrase.

It is worthwhile pausing a moment to consider this great document. For we 
have to know what it is in order to appreciate what impact it is likely to have— 
in fact, already has had—on the history of our time. The Declaration in its 
very preamble enunciates certain great principles which provide the moral and 
practical basis for its thirty articles. “Recognition of the inherent dignity and 
of the equal and inalienable rights of all members of the human family is the 
foundation of freedom, justice, and peace in the world.” This is the solid ground 
on which the whole Declaration stands. But then comes the reminder of acts 
committed in our own time. “Disregard and contempt for human rights 'have 
resulted in barbarous acts which have outraged the conscience of mankind.” And 
then a reaffirmation of the hopes of mankind that found expression in the United 
Nations itself : “The advent of a world in which human beings shall enjoy freedom 
of speech and belief and freedom from want and fear has been proclaimed as the 
highest aspiration of the common people.” Reference to the rule of law as a 
protection against tyranny, to the development of friendly relations among 
nations and then the reminder that the peoples of the United Nations have in the 
Charter reaffirmed their faith in fundamental human rights and have pledged 
themselves to their promotion. At the close of the Preamble is the assertion 
that a common understanding of these rights and freedoms is of the greatest 
importance for the full realization of this pledge. The Declaration is thus 
linked closely to the solemn commitments—those commitments expressed in 
Articles 55 and 56 of the Charter—undertaken by the nations who signed the 
Charter.
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The Declaration clearly enunciates in its first 21 articles all the traditional 
personal rights or political liberties: the right to life, liberty and security of 
person ; the right to equal treatment before the law; to fair trial; to freedom 
from arbitrary interference with one’s privacy, family, home, correspondence ; to 
freedom of movement; to a nationality; to marry and to found a family; to 
own property ; to freedom of thought, conscience and religion; to freedom of 
opinion and expression ; to peaceful assembly and association; to take part in 
the government of one’s country directly or through chosen representatives ; to 
periodic and genuine elections by universal and equal suffrage. All these 
traditional personal rights or political liberties are clearly set forth.

And the Declaration also defines the more recently recognized social and 
economic rights : the right to social security ; the right to work ; to free choice 
of employment ; to just and favourable conditions of work and to protection 
against unemployment ; to equal pay for equal work to just and fair remunera
tion; to form and join trade unions ; to rest and leisure ; to an adequate standard 
of living; to education; to participate in the cultural life of the community. It is 
a balanced, realistic, yet forward-looking statement of a philosophy of human 
conduct which reflects the needs and spirit of the twentieth century, not the 
needs and spirit of any one group or class or even any one nation but of all men 
and women everywhere, whatever their race, language or religion, their political 
opinion or their social origin.

In the preamble, the Universal Declaration is proclaimed as “a common 
standard of achievement for all peoples and all nations, to the end that every 
individual and every organ of society, keeping this Declaration constantly in 
mind shall strive by teaching and education to promote respect for these rights 
and freedoms and by progressive measures, national and international to secure 
their universal and effective recognition and observance, both among the peoples 
of member States themselves and among the peoples of territories under their 
jurisdiction.”

Bv teaching and education to promote respect for these rights and freedoms : 
by progressive measures, national and international, to secure their universal 
and effective recognition and observance—this is the two-fold imperative that 
flows from the action taken by 48 nations that December night in 1948.

Nor have the nations, collectively and individually been tardy in their 
response. The very night the Universal Declaration was adopted, the General 
Assembly passed a resolution which recommended that governments of member 
States use “every means within their power to publicize the text of the 
Declaration and cause it to be disseminated, displayed, read and expounded 
principally in schools and other educational institutions, without distinction 
based on the political status of countries or territories.”

The Chairman: That is what we arc doing today, Mr. Gordon.
Mr. Gordon : That is right.
The Chairman: If we are not doing anything else, we are doing that,
In the same resolution, the Secretary-General of the United Nations was 

requested “to have this Declaration widely disseminated and, to that end, to 
publish and distribute texts, not only in the official languages, but also, using 
every means at his disposal in all languages possible.” The Specialized Agencies 
and non-governmental organizations were invited “to do their utmost to bring 
this Declaration to the attention of their members.”

Efforts to implement this resolution began immediately and have con
tinued without abatement up to the present time. Official texts of the Declaration 
have been prepared and disseminated in no less than thirty-three languages. 
Sixteen governments aided in the preparation of texts in languages other than 
the five official languages of the United Nations. Reports to the United Nations 
and UNESCO indicate that official government action with regard to the use 
of the Declaration in educational systems was taken in thirty-one countries.



6 SPECIAL JOINT COMMITTEE

UNESCO has been particularly active in encouraging the teaching of the 
principles of the Declaration in schools, educational, and community organiza
tions. UNESCO’s human rights exhibit at the time of the UNESCO Conference 
in Paris attracted wide interest. Through the combined effort of the Lnited 
Nations and UNESCO, Human Rights Day was observed on December 10. in 
no less than 42 countries.

The Secretary-General, through the facilities of the Secretariat, discharged 
his obligation by the publication of pamphlets, the preparation and distribution 
of posters, films, film-strips, photo-features, and discussion guides, and through 
the broadcasting of special radio and television programs.

Thus, in many ways and through many channels, have the principles of the 
Declaration been brought into the lives and thoughts of peoples throughout the 
world. And it should be noted in passing, that great emphasis has been placed 
on the importance of bringing the news of the Declaration to the children and 
youth of the world for whom the rights and freedoms as set forth in the great 
document are something more than a dream or an ideal.

There is one question which is sometimes asked and to which a clear answer 
should be given. That question is: “What authority does the Universal Declara
tion possess?” And to that question I would unhesitatingly give the answer: 
“The moral and political authority of the Declaration cannot be over-estimated.”

The moral authority of the Declaration springs from the very nature of the 
document, from the manner in which it was prepared, from the adherence which 
has already been given to it. It has moral and political force because it is an 
act of the world’s most important political organ, because it is the synthesis of 
opinions and contributions of many thousands of people of different races, 
nationalities, religious and political opinions, because of the votes cast in its 
favour by 48 governments, because not a single vote was cast against it, because 
of the stature of some of its principal contributors—like Mrs. Roosevelt, who 
from the first has been Chairman of the Commission on Human Rights—because 
of the unofficial support it has received from churches, private organizations, and 
individuals all over the world, because of the character and authority of the 
principles enunciated in it.

Hon. Mr. David: May I interrupt? You say here that, “because of the votes 
cast in favour of 48 governments.” Were there any abstentions?

Mr. Gordon : Yes, sir. There were eight abstentions and two absentees 
at the time of the vote. There are the reasons for the moral and political 
authority of the Universal Declaration.

But we needn’t stop here. For the authority of the Declaration has demon
strated in many actions at the international and national level. Along with 
the Charter of the United Nations, the Universal Declaration has been cited 
in a number of important United Nations resolutions.

Our Division, by the way, has prepared a synopsis of the important 
resolutions of the main organs of the United Nations in which the Charter and 
the Declaration, either of them or both, have been cited, and I shall be very 
pleased to leave that synopsis with the committee.

Let me name but a few. It was cited in a resolution passed at the third 
General Assembly which dealt with the treatment of people of Indian origin 
in the Union of South Africa. It was cited in a resolution passed by the same 
session that was concerned with the Soviet wives of citizens of other nationalities. 
In the fourth session of the General Assembly, the Declaration was cited in 
the famous Essentials of Peace resolution, in a resolution dealing with dis
criminations practised by certain states against immigrating labour, and in 
a resolution concerning educational advancement in trust territories. The 
Declaration was also mentioned in certain resolutions of the Economic and 
Social Council and the Trusteeship Council.
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It may, perhaps, be worth pointing out that in a number of cases t!; ■ 
Declaration appeared to be given equal authority with the Charter itself as 
a moral basis of United Nations decisions. In cases where violations of human 
rights were charged sometimes the Charter was cited alone—this was the 
general practice before the adoption of the Declaration ; sometimes both Charter 
and Declaration were cited; sometimes the Declaration was cited alone.

There is another group of interesting cases which, perhaps with greater 
emphasis, underline the authority which the Declaration has achieved in 
just one year and four months since its adoption. In a number of new national 
constitutions and international statutes and agreements, the principles, and 
sometimes the very language and text of the Declaration, have been incorporated.

For example, there is an appendix attached to the Statute of the Nethcrlands- 
Indonesian Union, the new state in the formation of which the United Nations 
played a significant part. The appendix, consisting of 19 articles, enumerates 
the fundamental rights and freedoms recognized by the partners in the union. 
The articles correspond fairly closely to those of the Declaration: in some 
cases the language is identical.

Then there is the resolution of the Consultative Assembly of the Council 
of Europe which recommends the Committee of Ministers “to cause a draft 
convention to be drawn up as early as possible providing a collective guarantee, 
and designed to ensure the effective enjoyment by all persons residing within 
their territories of the rights and fundamental freedoms referred to in the 
Universal Declaration of Human Rights”. The rights enumerated are for the 
most part drawn from the first twenty-one articles of the Declaration but 
the “Freedom to unite in Trade Unions” is derived from Article 23 of the 
Declaration.

In the Statute of Jerusalem, recently drafted by the Trusteeship Council. 
Article 9 sets forth many of the rights and freedoms proclaimed in the Universal 
Declaration. For the most part the rights and freedoms listed are taken from 
the first twenty-one Articles of the Declaration. But an omnibus paragraph 
is included which refers to the economic and social provisions mentioned in the 
latter part of the Declaration. This paragraph reads : “All persons, as members 
of society have the right to social security and are entitled to the realization, 
through national efforts and international cooperation and, in accordance with 
the organization and resources of the City, of the economic, social and cultural 
rights indispensable for their dignity and the free development of their per
sonalities.” It is worthy of note that, “without prejudice to the preceding 
paragraphs” the Universal Declaration of Human Rights is to be accepted 
as a standard of achievement for the city.

In another action of the Trusteeship Council, human rights provisions 
were written into the Trust Agreement for the former Italian colony of 
Somaliland. The provisions reflect the basic principles and the scope of the 
Universal Declaration and Article 10 of the agreement specifically states:

“The Administering Authority accepts as a standard of achievement for 
the Territory the Universal Declaration of Human Rights adopted by the 
General Assembly of the United Nations on 10 December 1948.”

And now in this Committee of the Canadian Senate, it is surely of great 
significance to note in regard to the draft articles which are before you for 
your consideration that at least 16 of the proposed 18 have been taken directly 
from the text of the Universal Declaration.

All this is evidence of the moral and political weight of the Universal 
Declaration—its effect on decisions taken by the world’s most important political 
body, its impact on the new statutes and constitutions that are being drawn up 
for nations, international territories, and regional associations, its impact on 
the thinking of men and women throughout the world, on the policy of agencies 
of information and on organizations that are engaged in the promotion of
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human rights at the community level. When we consider the demonstrated 
moral and political authority of the Declaration, its actual influence on the 
history of our time, the question of its legal 'binding force becomes somewhat 
academic.

We now must consider the human rights program of the United Nations 
subsequent to the adoption of the Universal Declaration and, to a large extent, 
gaining impetus from the new commitments implicit in the Declaration.
I should like to recall that the Preamble to the Declaration speaks of progres
sive national and international measures to secure the universal and effective 
recognition and observance of human rights.

At the second session of the Commission on Human Rights in the winter 
of 1947 it was decided that the International Bill of Rights which the Commission 
was instructed to draft should have three parts: a Universal Declaration, a 
Convention or Covenant of Human Rights, and Measures of Implementation. 
After the adoption of the Declaration, the Commission on Human Rights gave 
top priority to the drafting of an International Covenant of Rights and to the 
preparation of measures of implementation. The Covenant when adopted and 
ratified will take the form of an international treaty carrying precise legal 
obligations.

At the fifth session of the Human Rights Commission which took place last 
summer, the main topic under consideration was the draft of a Covenant and 
proposed measures of- implementation. The draft which received tentative 
approval consisted of twenty-six articles. It is divided into three parts. Part I 
(Preamble and Articles 1 to 4) contains general introductory principles. Part II 
(Articles 5 to 22) is the substantive part of the document. Part III (Articles 
23 to 261 deals with questions of signature, ratification, amendment and the 
coming into force of the Covenant. This draft was circulated among Member 
States for their comments. There were also circulated certain proposals for 
additional articles dealing with economic and social rights and certain other 
proposals on measures of implementation.

Comments have been received from twelve governments. Most of these are 
contained in working documents now before the sixth session of the Commission.

The Chairman : Was Canada included in the twelve Governments which 
gave comments?

Mr. Gordon : I do not think so. I do not believe Canada submitted any 
comments.

Mr. Pick: No, they did not.
The Chairman : There may be good reasons for it, but we are always 

anxious to know whether Canada is standing out in front in matters of this 
kind.

Mr. Gordon : There are three working documents, actually: One, on the 
replies to the articles on the covenant and the additional proposals; the second, 
on the matter of implementation ; and the third, a special comment from the 
Government of Australia. These three are now before the Commission and are 
being used as the basis of their present discussion in bringing about a revision 
of the charter, and I shall leave the text of these documents with the committee. 
A study of these documents together with the amendments and additional 
proposals before the Commission, together with the text of the draft Covenant 
itself will indicate what kind of a document is developing. The Commission at 
its present sixth session has adopted some eleven articles in first reading. These 
articles cover such rights as fair trial ; protection against torture, slavery, 
arbitrary arrest, imprisonment for debt; liberty of movement; recognition as a 
person ; protection of alien residents against illegal expulsion ; protection against 
criminal charges based on ex post facto law. It should be noted that even after 
the Commission has completed work on the Covenant in its present draft it will
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have to decide whether it should be enlarged to include articles covering some of 
the social and economic rights as proposed by Australia and the Soviet Union. 
The decision of the last session was to confine the Covenant to the political and 
civil rights covered by the first 21 articles of the Declaration.

The Chairman : It is interesting to note that the Soviet Union has made 
suggestions on human rights. What were they?

Mr. Gordon : They have been very active, I think, both in the drafting 
of the declaration and in the drafting of the charter, in pressing for recogni
tion of this group of rights which we roughly call social and economic rights— 
the right to social security, the right to work, protection against unemployment 
and ill health, and so on. This group of rights has been pressed quite strongly 
by the Soviet Union.

Hon. Mr. David : But did the Soviet Union not protest against the right 
of the freedom of work?

Mr. Gordon: In which way, sir?
Hon. Mr. David: The rights of trade unions were denied by them.
Mr. Gorton : I think, sir, that perhaps their interpretation of what is 

meant by the freedom of trade unions is different, as it is in a number of other 
cases, from the interpretation by the Western nations; but the Soviet Union 
have certainly held out for the lights of trade unions and against the violation 
of trade union rights.

Hon Mr. David : Did they not object also to the liberty of the workman 
to choose his own employment?

Mr. Gordon : I do not recall that they did, but I will ask Mr. Das if he has 
any recollection of that.

Mr. Das: No, I cannot recall that they did.
Hon. Mr. David : You know that in Russia workmen have not the right 

to work where they wish, but they must work where the state orders them 
to work.

Mr. Gordon : I do not recall that that question was raised in the Commission. 
However, the Commission has had a great many sessions and I have not attended 
all of them.

But there are also very important decisions to be reached on the question of 
implementation. The first of these is: Who has the right to appeal or petition 
against alleged infringements of human rights in violation of the Covenant? And 
the second question is: To what body shall appeals be brought?

The right of appeal or petition was given considerable attention by the fifth 
session of the Commission without any conclusive decisions being taken except 
for the recognition of the right of appeal of states. The question will be re-opened 
m the present session. And a choice will have to be made between three possi
bilities: (1) the right of appeal is open to individuals ; (2) the right of appeal is 
open to non-governmental organizations, either all of them or a selected list; or 
(3) the right of appeal is open only to states.

As to the body primarily charged with implementation, here too there is wide 
difference of opinion. For example, the Commission has before it an Australian 
proposal for an International Court of Human Rights. There are also proposals 
for the establishment of ad hoc or permanent human rights committees to be 
selected from panels of experts. Certain states have been opposed to any machin
ery of implementation.

It will be seen that the work on the Covenant of Human Rights is still at 
•‘in inconclusive stage. The working timetable calls for the completion of the 
draft Covenant and Measures of Implementation in time for consideration at the 
fifth session of the General Assembly in September. There is much work to be
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done, but many are hopeful that the timetable can be held. When it reaches the 
Assembly the Covenant will receive the same careful scrutiny and perhaps revi
sion as the Universal Declaration at the Paris Assembly. After adoption it will 
be open for signature and ratification. It is only fair, I think, to point out to 
members of this committee that it may be some time before the Covenant has 
received sufficient ratifications to bring it into force.

Hon. Mr. David : Mr. Gordon, may I ask you about something that you 
referred to in the third last paragraph that you have read from your brief? There 
you refer to the right of appeal by states. What is that right of appeal? The 
human rights that we are discussing apply, evidently, to individuals. How would 
the state appeal in favour of one individual or a group of individuals?

Mr. Gordon : It would work in this particular way. Supposing violation of 
human rights were charged in a certain state. That could be brought before 
whatever body is set up to deal with it.

Hon. Mr. David: Violation of human rights by a state?
Mr. Gordon : Yes, or by anybody, but it would have to be brought to the 

notice of the United Nations body by a state and not by an individual or an 
organization. The issue is, who has the right of appeal or of objection? Have 
only states that right, or have individuals or bodies? By a very close vote last 
time it was decided that only states have the right, but that is subject to further 
discussion.

Hon. Mr. David : If a group of individuals claimed they were suffering 
because of non-recognition of their rights of freedoms, they naturally would 
appeal to their own state. But supposing the state rejected the claim, what would 
be the procedure for the individuals then?

Mr. Gordon: If the right of appeal were confined to states the individuals 
would have no right of appeal unless they could get some other state to present 
their case.

The Chairman: South Africa is a good illustration. On every possible 
occasion India complains that the rights of Indian nationals in South Africa are 
not being recognized by the South African Government. I suppose in that 
instance India could appeal to the United Nations on behalf of Indian nationals 
resident in South Africa.

Mr. Gordon : That is right.
Hon. Mr. Dupuis: What power would the United Nations have to enforce 

any decision?
Mr. Gordon : That, sir, involves the second part of this question of imple

mentation. That is, what kind of body will be established to hear appeals, and 
what power will that body have? A number of proposals have been made in 
that connection. Originally Australia proposed a rather elaborate charter for 
setting up an international court of human rights. Some thirty articles defined 
how this court would be constituted and what appeals it would hear and what 
action it could take. I understand that Australia has withdrawn that proposal 
and that a more modest proposal is being put forward by the United States with 
the backing of the United Kingdom. It would have an ad hoc committee of 
human rights drawn from a panel of experts which would be called into being 
when a case of violation arose, and this committee would take some action in 
the particular case. That is one of these matters still before this commission.

Hon. Mr. Dupuis: But up to now no sanctions have been provided?
Mr. Gordon : No.
Hon. Mr. David : So it would be a tribunal resembling the Hague, to which 

the states have the right to appeal when their state rights are violated. Supposing
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the tribunal rendered a decision, how could it be imposed upon the state which 
was found to have been guilty of violation? Do you not think that a court with
out sanctions is worth nothing?

Mr. Gordon : I would not say it is worth nothing.
Mr. David: Well,.I will change that to say that it is worth very little.
Mr. Gordon : The powers of this particular body, whether it is to be a court 

or a committee, are not yet defined and are the subject of discussion.
Hon. Mr. David : And we are only having a discussion here. There is 

another point I should like to mention. All these convenants on human rights 
have to be ratified by parliament, and I should like to know how this will be 
done. Will they be included in the constitution or will they be the subject 
of special laws? If they are the subject of special laws tthey may be changed 
at any time.

Mr. Gordon : I understand the Bill of Rights would have the same binding 
force as other international convenants or treaties. If I am not mistaken, it is 
a kind of treaty, but I say that subject to correction, for I am not an expert 
on international law.

Hon. Mr. David : As I say, we are simply having a discussion here. Now, 
whatever the laws of states may be as to human rights and freedoms, do you not 
think that their value will depend upon the schools and the families of the 
various countries? If respect for the rights of others is not taught in the schools 
and families, no law will do much to advance human rights.

Mr. Gordon : Expressing my own personal opinion, I would say that I very 
largely agree with you, but I think that is true as to all law, whether national 
or international. I think you must have a very close interchange between the 
moral standards which permeate your community, the educational standards 
which prevail in your community, and the customary behaviour in the com
munity and the law in the community. If there is a large lag between the 
moral beliefs of a community and the Taw of that community, the law will be 
evaded or annulled. On the other hand, the existence of law of this kind 
does tend to draw up the moral standards and intelligence of the community 
to new levels. So I should say that the law acts as a floor for community action 
And understanding and moral concepts, and also has a tendency to pull them 
op towards higher objectives. But I think there must never be too wide a gap 
between the law and public opinion, or the law will collapse.

Hon. Mr. David : There have never been so many laws against crime in the 
world as there are today, and never before have there been so many crimes
committed.

Mr. Gordon : I thin'k the emphasis on the teaching of the declaration under
lines just what you have been saying, sir.

Hon. Mr. David : As a matter of fact, would you take this convenant of 
human rights as a form of education, if I may so put it, of the peoples of the
world?

Mr. Gordon: I think that is one of the most important values.
Hon. Mr. David : It is an educational document?
Mr. Gordon : I think the declaration is, but I think it is also having these 

educational effects which I have been speaking about, in influencing international 
decisions and being expressed in various constitutions.

5. United Nations Activity in Specific Fields of Human Rights
. Meanwhile, the Universal Declaration continues to exert its extraordinary 
mfluence. And nowhere has this influence been more evident than in the work 
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of a number of committees, commissions and sub-commissions assigned to specific 
problems in the field of human rights.

Before I describe briefly some of this activity I would recall that even 
before the passage of the Universal Declaration two important Conventions had 
been adopted which were to have a significant bearing on the protection of human 
rights. The Convention on Genocide was adopted by the Paris Assembly and has 
been opened for ratification. The other Convention covering the International 
Transmission of News and the Right of Correction has been adopted but is not 
yet open for signature pending the final adoption of a Freedom of Information 
Convention.

An Ad Hoc Committee on Statelessness and Refugees, under the Chairman
ship of Mr. Leslie Chance of Canada has prepared a draft convention for the 
protection of refugees and other 'Stateless persons.

An Ad Hoc Committee on Slavery has just completed its preliminary work 
in planning a new assault against the remaining manifestations of slavery and 
similar practices.

The Economic and Social Council has given serious consideration to charges 
of forced labour and has inspired action by the International Labour Organization 
in creating a Fact-Finding and Conciliation Commission in the interest of 
protecting trade union rights.

A Sub-Commission for the Prevention of Discrimination and the Protection 
of Minorities has discussed new ways of combating discrimination and has 
prepared a draft article on discrimination for the Covenant. The Sub-Com
mission has also advanced in its task of defining the term “minorities” and the 
protection of their rights.

The Commission on the Status of Women has been active in pressing for 
the improved social, economic and political status of women throughout the 
world. During the last two years women have gained the franchise for example, 
in Belgium, Chile, Hungary, Syria and Indonesia.

The Sub-Commission on Freedom of Information and the Press, with a 
renewed mandate from the General "Assembly and enlarged terms of reference 
continues its efforts to study methods of removing obstacles to the free flow of 
information and increase the availability of news to the peoples of the world.

I have tried to set forth in brief compass the human rights program of 
the United Nations, a program based firmly on the Charter, reinforced 
immeasurably by the Universal Declaration, issuing out into diversified 
endeavours to enlarge the actual range of human rights and freedoms. It is a 
program in which all Member Nations have played an important part and will 
we trust continue to do so.

It has always been realized that the promotion and the protection of human 
rights calls for close co-operation between national and international bodies. 
The action taken by international bodies strengthens the hands of those who in 
their own nations are anxious to promote human well-being and secure wider 
liberties. But it is also true, that action taken at the international level, 
whether it be through Declaration, or Convention, through pledge or resolution, 
becomes increasingly effective when it finds new expression in measures put into 
force by nations, or states, or local communities. I may say it is a source of 
great satisfaction to those of us in the permanent service of the United Nations 
to see this distinguished legislative body in Canada giving serious consideration 
to the question of human rights and fundamental freedoms, “what they are and 
how they may be protected and preserved, and what action if any, ean'or should 
be taken to assure such rights to all persons in Canada.”

Hon. Mr. David: Very good.
The Chairman: Splendid, sir.
Hon. Mr. Dupuis: You said that there were forty-eight nations who signed 

the covenant.
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Mr. Gordon : Who voted in favour of the declaration.
Hon. Mr. Dupuis : Was Canada included in the forty-eight nations?
Mr. Gordon: Yes, indeed, sir.
Hon. Mr. Dupuis: Who represented Canada then?
Mr. Gordon: Mr. Pearson, I believe, headed the delegation at that time.
The Chairman: Did not Mr. Ilstey have something to do with it?
Hon. Mr. David: Yes.
Mr. Gordon: Not at that particular stage. If I recall, Mr. Ilsley was not 

at the Paris convention. This was adopted at the Paris assembly in 1948.
Hon. Mr. Dupuis: Was there not any declaration at that time by the repre

sentatives of Canada that they had no jurisdiction to sign that?
Hon. Mr. David: Yes.
Hon. Mr. Dupuis: Because the jurisdiction over property and civil rights 

belongs to the provinces.
Mr. Gordon: There was an explanation of the voting. I am sure the 

representative of the Department of External Affairs has got information as to 
the nature of Canada’s intervention. There was an abstention in the committee 
vote, and a later affirmative vote, when it came before plenary session, with an 
explanation, I think, of the federal character of Canada’s constitution. Is that 
correct?

Mr. Alfred Pick: Quite correct. I have not brought any documents with 
me today because I was not expecting to testify. You probably receive our 
monthly bulletin of the Department of External Affairs. If you look at the 
issue for January, 1949. the immediate issue after the vote was taken in Paris, 
you will notice that, following the text of the universal declaration, is the text 
°f a statement that Mr. Pearson made explaining that some aspects of human 
rights as set forth in the declaration were within the provincial field of juris
diction.

Hon. Mr. Dupuis: I do not mean that I am here to defend the provinces, 
but we have the British North America Act, and so long as there is this clause 
111 it, that property and civil rights belong to the provinces,.their jurisdiction 
must be recognized.

The Chairman: Well, Senator, I think Mr. Scott will attack that phase of 
the matter.

Hon. Mr. Dupuis: I have read the interesting document of Mr. Scott.
The Chairman: And he is here. I have no doubt the representative of 

°ur External Affairs Department, when he appears on the 2nd or 3rd of May, 
will deal very fully with that, will you not?

Mr. Pick: Well, we are at your service. We certainly considered that was 
°ne aspect of the matter.

Hon. Mr. David: But, taking the question of Senator Dupuis, I read the 
-'Plendid article of Professor Scott—it is a beautiful article and it is worth being 
!ead and re-read—I do not know if it would not be possible, Mr. Chairman, 
when it comes to the matter of civil property, so that there will be no encroach
ment on the British North America Act and the rights of the provinces, that 
your article should be drafted in such a way that the autonomy of the provinces 
sllall be acknowledged therein.

The Chairman: Oh, yes.
Hon. Mr. David: I am satisfied that it would be easy to do that.

, 1 he Chairman: Let us leave it there, Senator, for a few minutes, until we
mar Mr. Scott. That is his subject above all.
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Hon. Mr. David: I did not know he was here or I would not have made so 
many comments!

The Chairman: I suppose that every senator here, if he were given the 
task of writing our report, would feel that that would be one of the first things 
that would jump into his mind, to deal with that problem. Now let us confine 
ourselves at the moment, if you will, to this United Nations document that .we 
have here. Let us take not more than five or ten minutes more to elucidate that. 
If there .are any questions now with regard either to what Canada did, or about 
this wonderful brief that we have just heard, let us have them.

Hon. Mr. David: I understand that the attitude of Canada was first, in 
committee, to reserve its declaration, or its affirmative vote, and then, in general 
assembly, to vote in the affirmative. Is that right?

Mr. Gordon: That is correct, sir.
Hon. Mr. David: Without any restrictions?
Mr. Gordon: Yes. |
Hon. Mr. David: Without any restrictions?
Mr. Gordon : Well, you have to realize that it is a declaration which, as 

you read in the preamble, sets a standard of achievement. The binding part 
of that preamble is of a general character. It binds states to work, through 
national and international action, to promote human rights, so I think perhaps 
you have to distinguish between the treaty character of that covenant and the 
standards of achievement as set in the declaration, even though the declaration, 
as it turned out, developed enormous moral and political authority. But there 
is a difference between taking a stand on the covenant or convention which is 
in the form of a treaty, and voting affirmatively for the declaration.

Hon. Mr. David: Is it not possible also that in such a case I, for instance, 
would vote in favour of the covenant as presented as applying to the world at 
large, reserving to myself when I make my declaration of human rights and 
freedoms in my own constitution to make whatever restrictions my law imposes?

The Chairman: Canada did that very thing. Mr. Gordon, have you got 
any comments to make with regard to the resolution that forms the basis of this 
inquiry? You have got the resolution that we passed?

Mr. Gordon : Yes.
The Chairman: And are there any useful comments you can make on that 

resolution? That is really what we are here to study.
Mr. Gordon : Well, I do not think, Mr. Chairman, that as an international 

official I should be placed in a position of advising in a particular Canadian 
problem. I must say personally the resolution impressed me very much. It 
would naturally impress me because it is based so largely on the declaration, 
but I think that the working of it out within the Canadian context and within 
the Canadian constitutional frame-up is certainly the duty of this body and 
its Canadian advisers, and that it is not for an international official to advise 
in that respect.

Hon. Mr. David: You can see that the chairman wanted to know what you 
thought of the drafting of the resolution. As he is the author he is very glad of 
your appreciation!

The Chairman : Oh, no: it was not altogether pride of authorship.
Hon. Mr. Dupuis: Was there any Asiatic or African nation among those 

nations who sat down there to pass this universal declaration?
Mr. Gordon : Oh, yes, indeed.
Hon. Mr. Dupuis: India? China?
Mr. Gordon : Yes. India, China, Burma, the Philippines.
Hon. Mr. David : Arabia?
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Mr. Gordon : Yes.
Mr. Pick: Saudi Arabia abstained.
Hon. Mr. David: Spain?
Mr. Pick: Spain is not a member of the United Nations.
Hon. Mr. David : Portugal?
Mr. Gordon : Portugal is not. There were forty-eight who voted affirm

atively.
Hon. Mr. David : Asiatic countries?
Mr. Gordon : Very many.
Hon. Mr. David: And African states?
Mr. Gordon : Liberia voted.
Mr. Pick: Egypt, which is an African state. The number of African nations 

is limited. The Soviet bloc abstained, also Arabia and the Union of South 
Africa.

Hon. Mr. Baird : What effect will that have on the barbers of Toronto?
The Chairman : I would like to extend to you, Mr. Gordon, the thanks of 

this committee. I think I express the feeling of all of us in voicing our apprecia
tion of you personally and of this marvellous brief that you have given us, 
and our gratitude to your organization, the Human Rights Committee of the 
United Nations, in sending you and Mr. Das here to give us the benefit of your 
experience and knowledge. It has been a useful visit; I hope it has been a 
pleasant one; and I can assure you that your brief will be read by many, many 
people. It will go into our printed records and be widely distributed.

Mr. Gordon : Thank you very much. It has been a great pleasure indeed 
for me to be here, and I assure you that if there is any further help we can give 
you in the way of documentation or anything, our Division is entirely at your 
service.

The Chairman: Mr. Das, have you anything that you would like to add 
to Mr. Gordon’s statement?

Mr. Das: No, I think not.
The Chairman : Now, then, Mr. Scott. Professor Scott, of McGill Uni

versity, Law Faculty. We have already given you a welcome, Mr. Scott. I am 
repeating it, however. We are looking forward to your statement and such 
questionings as may follow it.

Professor F. R. Scott : Thank you, sir.
Honourable Senators,

May I first express my appreciation of the opportunity you have given me 
°f appearing before this Committee, and of presenting certain views on the 
constitutional problems involved in the protection of human rights and funda
mental freedoms in Canada. No subject, in my opinion is more worthy the 
attention of the legislatures of democratic states today than the one referred 
t<> your consideration, for it is by enlarging human rights and fundamental 
freedoms that we strengthen the moral basis of our social order, and give to all 
our people a stake in democracy which is the surest defence against anti
democratic creeds. Moreover Canada, as a signatory of the International 
declaration of Human Rights and as a member of the United Nations has 
pledged herself, in the words of the Charter, “to achieve, in cooperation with 
the United Nations, the promotion of universal respect for and observance of 
human rights and fundamental freedoms”. If we have given this pledge, we 
should take steps to carry it out by positive action, and so far little has been done 

except to receive a report submitted by the Joint Committee that 
e Sessions of 1947 and 1947-48. The existence of this present 
1 give encouragement to those many individuals and organizations

uy parliament, 
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who are actively working to enlarge our great heritage of personal liberty and 
to strengthen the foundations of our human rights.

It is not my purpose in this submission to discuss the wording of any 
particular draft Bill of Rights, or to suggest the phraseology that would best 
meet our particular situation. Rather do I intend to examine some of the 
constitutional problems that must be faced when deciding what action might 
be taken to promote respect for fundamental freedoms and human rights in a 
federal state with our kind of constitution. And may I say at once that I do 
not share the view of some that this subject belongs primarily to the provinces, 
and therefore is not properly discussed by the federal parliament and govern
ment. It would indeed be strange if this were so: if the only legislature that 
can speak for all Canadians, and the only one that represents them in the inter
national arena where human rights are now a matter of joint concern to the 
whole family of nations, should find itself helpless to safeguard the great 
principles of freedom and individual rights on which our constitution is founded. 
Such a proposition need only be stated to have its absurdity revealed. There 
are proper areas for provincial action in defence of freedom, as there are proper 
areas for municipal action, for wherever there is government there is the 
challenge and need of democracy. By the same token there is a proper area 
of federal action, an area in my view vaster in extent and more crucial for our 
ultimate safety than that of all other Canadian governments put together. But 
I have expressed my views on this point elsewhere, in a published study that 
some members of this Committee may have seen, and I need not at this stage 
go over the ground that is there covered. Suffice it to say that Canadians are 
not just citizens of ten different provinces ; they are also citizens of one single 
country, and as such they have many human rights which it is the duty of this 
parliament to preserve.

Hon. Mr. David : Professor Scott, you may find my interruptions a little 
•annoying, but you state here that, “suffice it to say that Canadians are not just 
citizens of ten different provinces.” Does citizenship as we understand it in the 
international way apply to a part of a country or just to the countrv itself as a 
whole?

Professor Scott : I think the answer, sir, is that it applies to the country 
itself as a whole.

Hon. Mr. David: Then does the term “citizens of the provinces” apply?
Professor Scott : Perhaps I used the phrase loosely, but every person who 

lives in a province has certain rights in relation to the provincial government 
of that province, and he therefore possesses rights which are comparable to 
citizenship rights. The word citizenship is used more in the United States in 
relation to the citizenship possessed in the various states of that Union. I am 
thinking of the right to vote and to hold public office in a province. Strictly 
speaking, however, citizenship belongs to the entire country only and not to 
any one province.

Hon. Mr. Kinley: In other words, there is no citizen of a province but rather 
a citizen of a country?

Professor Scott : Of a country, but as a resident in a province you have 
particular rights under that particular provincial government.

Hon. Mr. Kinley : It is a matter of domicile.
Hon. Mr. David : Do you not think, Professor, that the expression “citizen 

of a province” or “citizen of a state” comes from the old Roman Empire? They 
were not citizens of a country ; they were citizens of Rome, and Rome was a 
whole country.

The Chairman: Irrespective of where they resided.
Hon. Mr. David : Yes.
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Professor Scott : Roman citizenship was extended finally to all residents of 
the Empire, but it was not originally so.

Now let me turn to some important distinctions that must be borne in mind 
in considering what action may be recommended at this time. First of all, it is 
clear that the expression ‘'Bill of Rights” can be used to describe various kinds 
of documents. Since the provinces have a certain jurisdiction in this field, we 
can contemplate a Bill of Rights being enacted by special statute in each prov
incial legislature. Most of the American States have Bills of Rights in their 
constitutions. The province of Saskatchewan has already taken this step (1947 
Statutes, Chap. 35). Alberta attempted it, but so linked the legislation with 
extraneous matters that it was held unconstitutional by the courts. It would be 
encouraging were more provinces to take their stand for fundamental freedoms, 
perhaps co-operating to agree upon a model Bill of Rights which would provide 
uniform standards across Canada. This is a matter which the existing Conference 
of Commissioners on the Uniformity of Legislation might care to take under 
advisement. Provincial matters arc outside the jurisdiction of this Parliament, 
however, so I will say nothing further on Provincial Bills of Rights at this time.

Just as a province can enact a Bill of Rights, so too can the Dominion 
parliament. A Federal Bill of Rights Act would apply in respect of all matters 
over which the parliament of Canada has jurisdiction. I have already indicated 
that these cover a wide area. As far as the North West Territories are concerned, 
this parliament is the sole legislative authority.

Obviously there is no restriction whatsoever in regard to that territory.
Hon. Mr. Dupuis : I suppose the authority would apply to the Eskimos?
Professor Scott: And the new workers going into Yellowknife and the Yukon 

and the north generally.
The Chairman : It is a pretty wide territory, is it not?
Professor Scott: It is a very wide territory both jurisdictionally and 

geographically.
The enactment of the Act would not of course increase federal jurisdiction. 

If the Art went beyond the sphere allotted to Parliament under the B.N.A. Act 
the courts would be obliged to hold it unconstitutional, but this is true of every 
federal statute. If the only concern is over the question of jurisdiction, there 
seems no more reason to hesitate to legislate in regard to fundamental freedoms 
than with regard to a host of other matters on which federal legislation already 
exists. The Bill of Rights would have to be drawn with care; it would have to 
specify that it applied only with respect to matters under federal jurisdiction ; 
R could not expect to be free from some limitations. But that it would be 
possible to draft it in a form expressive of many great principles I have no doubt. 
V have said before, and I repeat here, that there is not one article in the Inter
national t>eclaration of Human Rights that is wholly and exclusively within 
provincial jurisdiction; though it is to a large degree true also to say that there 
are very few articles which do not give rise to some provincial responsibilities also.

Hon. Mr. David: Excuse me, Professor Scott, but I believe there is an 
article—I think it is article 91—which provides the federal government with the 
right to legislate in all matters pertaining to the welfare of Canada—to the 
welfare.

The Chairman : Peace, order and good government.
Hon. Mr. David: And welfare.
Professor Scott : I am afraid the word welfare was in the Quebec resolutions 

out was taken out and changed to “order” in the preamble of section 91.
The Chairman : It preserves eleemosynary institutions.
Hon. Mr. David: You will remember, Mr. Chairman, that I have not looked 

at article 91 for some time. The matter was discussed in the Senate two years 
ago by Senator Farris when speaking on the law proposed by the House of
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Commons. He discussed the law and had very serious doubts about it, but 
came to the conclusion that perhaps the law would be constitutional falling 
under the expression “welfare” to be found in Article 91.

Professor Scott: Welfare is not in 91.
The Chairman : Eleemosynary institutions are reserved to the province, 

and from that flows the idea that welfare subjects in general are the property 
of the province.

There would seem to be at least four valuable results that might be 
expected to flow from a federal Bill of Rights enacted by simple statute of 
Parliament. In the first place, its adoption would give leadership where leader
ship is very important. It would be a solemn affirmation by the most important 
legislature in Canada of our faith in and concern for the great principles of 
freedom, and since in promoting human rights the positive declaration counts 
for much, it would strengthen the forces in the country and in the world that 
are defending these freedoms. In the second place, its principles would become 
a recognized part of public policy, and thus would assist judges in the inter
pretation of both statutes and private contracts. It is a well known principle 
of law that private agreements cannot violate public policy. In the third place, 
its sacrosanct character would influence the course of future legislation in parlia
ment by inhibiting the adoption of later statutes in conflict with it; though since 
parliament cannot bind its successors there would be no absolute barrier to 
subsequent amendments. The English Bill of Rights of 1688 has been of lasting 
value even though it could be repealed tomorrow by mere majority vote in the 
parliament of Westminster. Lastly, and perhaps most importantly, a federal 
Bill of Rights would effectively bind the executive and administrative branches 
of government, making them subject to the will of parliament as thus expressed. 
Let me give a specific example of what I mean. Under the War Measures Act 
the Governor-General-in-Council has power to order the deportation of Canadian 
citizens by order-in-council; this was held in the Japanese-Canadians case. If 
the prohibition of deportation of citizens were written in to the Bill of Rights, 
no such order-in-council could issue unless a subsequent statute specifically gave 
the power to the executive—which is most unlikely to happen. Though parlia
ment cannot bind its successors, it can certainly bind public officials.

Hon. Mr. Dupuis: The general clause in the B.N.A. Act states that the 
federal government has the right to legislate for peace, order and good govern
ment, and this would supersede all the clauses you have been talking about, 
in time of war and emergency. The clause of peace, order and good government 
supersedes all other clauses. Do you maintain that this Bill of Rights included 
in the British North America Act would over-ride the general clause, peace, order 
and good government, in time of emergency? That is what you say, if I under
stand you right.

Professor Scott: No, not quite that. I am not now talking of the amend
ment to the Constitution but I am talking merely of a Dominion Statute; 
I am coming to the amendment to the Constitution in my next paragraph. 
I say there would be some value in my view in a federal Bill of Rights Act by 
ordinary Statute of Parliament, although I admit it could not bind future 
parliaments, and future parliaments could therefore repeal it in emergencies 
if they wished. In respect to the War Measures Act, however, it would take out 
powers now in there. The Japancse-Canadian case indicated that there is 
perhaps more power vested in the Governor-General-in-Council through the 
War Measures Act than is really necessary for the prosecution of a war, because 
I doubt whether the exiling of citizens is really necessary in terms of war power, 
arid we might have to consider whether the War Measures Act might have to be 
more carefully drawn in the light of our experience and our need for the 
protection of human rights. For instance, there is a protection in the War
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Measures Act for the right of compensation if property is to be expropriated for 
war purposes. Thus there is a little protection of the right of property in the 
War Measures Act, which does not interfere with the efficient prosecution 
of a war. Similarly, one can take away from the Governor-General-in-Council 
the power he has now of exiling Canadian citizens by order-in-council.

Despite these advantages in a federal Bill of Rights', I do not personally 
consider that it would be as valuable a protection for human rights and funda
mental freedoms as a Bill of Rights written into the constitution itself, by an 
amendment to the B.N.A. Act. This is where a Bill of Rights belongs, in the 
fundamental law of the land. The superior advantages of this method of 
protection seem obvious. There is first of all no problem of Dominion-Provincial 
jurisdiction to consider ; it is just as . easy to enumerate rights under provincial 
as rights under federal authority, since ultimately the constitution must be 
amended to give the Bill the force of law. All that need be decided is which 
rights we wish to safeguard. In selecting these, we have the great advantage 
of the International Declaration of Human Rights to guide us, as well as the 
very helpful draft which was included in the terms of reference of this 
Committee, and others that are available. The purpose of placing rights and 
freedoms in the constitution itself is to secure ourselves, not only from executive 
and administrative action that would violate them, but from the possible tyranny 
of legislative majorities as wqll. It is only too easy in Canada, particularly on 
the provincial plane, for some sudden movement of opinion to place a govern
ment in power which is not fond of democratic procedures, and which can 
adopt legislation that pays scant attention to human rights or fundamental 
freedoms. Such legislation can now be upset by the courts only if it is ultra 
vires the legislative powers as distributed by Sections 91 and 92 of the B.N.A. 
Act; with a Bill of Rights in the constitution the legislation would have to pass 
an additional test. Thus our independent judiciary would become the guardians 
of our liberties to a greater extent than they can possibly be now.

The Chairman: As they are in the United States.
Professor Scott: As they are in the United States and as they are. I under

stand, in almost every federally constituted country in the world with the 
exception of our own and Australia. .

Hon. Mr. David: You say, “It is only too easy in Canada, particularly on 
the provincial plane, for some sudden movement of opinion to place a govern
ment in power which is not fond of democratic procedures, and which can adopt 
legislation that pays scant attention to human rights or fundamental freedoms.” 
You are not making any allusion to any province in particular?

Professor Scott: Not at all, sir.
Hon. Mr. David: Either in the East or the West?
Professor Scott: Not at all, sir.
Hon. Mr. Dupuis: You have in mind, perhaps, what kind of government 

would take away human rights and fundamental freedoms if they ever got into 
power in the .provinces?

Professor Scott: We have already had some fundamental freedoms reduced, 
and not only in the provinces, I might suggest, senator.

I would point out that in adding a Bill of Rights to our constitution we 
would not be in any way changing the fundamental nature of the constitution. 
We already have a number of such fundamental rights in the B.N.A. Act. There 
is the guarantee of the use of the two official languages in Section 133; the right 
to separate schools in Section 93; the right to an annual session of Parliament 
in Section 20; the right to an independent judiciary in Section 99; and the right 
to a general election at least every five years in Section 50, though since the 
enactment of the British North America (No. 2) Act, 1949, this latter right can 
be abrogated in time of emergency by a vote of § of the members of the House



20 SPECIAL JOINT COMMITTEE

of Commons. Adding further rights to this list merely increases the number 
of limitations upon the sovereignty of our 'legislatures, but does not introduce 
the principle of limitation. A constitution that now protects minority rights 
might well go on to protect individual rights. What happened at Confederation 
was that the traditional freedoms, being generally accepted, were not defined 
by constitutional law, though the statement in the preamble to the B.N.A. Act, 
to the effect that our constitution was to be “similar in principle to that of Great 
Britain”, implied all the privileges and practices' of parliamentary government; 
while the minority rights were peculiar to Canadian history, not part of the 
British tradition, and so were carefully drafted and incorporated in the constitu
tion. We have now reached a stage in the world’s history where the traditional 
rights are under such attack from many quarters that their careful drafting 
and inclusion in the fundamental law would seem highly desirable for the same 
reasons that produced the earlier definition of minority rights. England has 
herself produced great declarations of rights at various times, from Magna Carta 
to the Statute of Westminster.

Hon. Mr. Reid: Magna Carta did not protect the Scottish people after 
Cullodcn. The Scottish people lost the right to use their kilt, their bagpipe and 
their language, despite the existence of Magna Carta on the Statute books.

Hon. Mr. Dupuis : That was the greatest Bill of Rights.
Hon. Mr. Reid: A government can do anything, no matter what the law is.
Professor Scott: Magna Carta was intended to protect the people against 

the power of the king, not against the power of parliament.
Hon. Mr. Reid: Despite Magna Carta great rights were taken away from 

the Scottish people and were not restored for many years.
Hon. Mr. David: The Scotch may have lost their language, but I do not 

think they lost their fire.
Hon. Mr. Kin ley: And I do not think they lost their language.
Professor Scott: As I indicated in my opening remarks, I am confining 

myself, in this submission, to the constitutional questions that arise, and am 
not embarking upon an attempt to draft the Bill of Rights.

The Chairman: I wish you would.
Professor Scott: Upon this subject, however, I would like to say a word. 

I do not believe it is necessary or desirable to place the entire International 
Declaration of Human Rights in the constitution. It covers a great deal of 
ground. It includes not only the traditional freedoms, such as freedom of religion, 
of speech, of the press and of association, but also those more recently defined 
social and economic rights which, while extremely important to the safeguarding 
of individual freedom, cannot be protected by simple constitutional provisions, 
and require implementation through social legislation. Such rights as the right 
to work, to the enjoyment of the arts, and to rest and leisure, fall in this category. 
There may be some value in setting forth these rights as statements of social 
aspiration, as goals to spur us to greater effort, but they will depend upon 
changing political policy rather than constitutional law for their fulfilment. We 
are more likely to make progress on a Bill of Rights if we keep its provisions 
to a reasonable compass, including those matters on which there is very general 
agreement, than if we attempt to extend it to every form of right. A progressive 
democracy will be constantly discovering and protecting new rights and freedoms, 
and will from time to time incorporate those that are tried and tested in the 
fundamental law; but law can never be as forward looking as the imagination 
of mankind.

Hon. Mr. David: Under our constitution the provinces have exclusive 
jurisdiction over property and federal rights. Now, article 14 of the proposed 
Bill of Rights might encroach on provincial autonomy. Would it not be possible
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to have in this article a restriction guaranteeing the autonomy of the provinces 
as to property, while expressing the general principle that everyone has the 
right to own property?

Professor Scott: You are asking me now about a federal statute only ? You 
are not talking about an amendment to the constitution, I take it.

Hon. Mr. David : No.
Professor Scott: I cannot see any danger to provincial autonomy in a 

federal statute, whether it is called a Bill of Rights or a Railway Act. The 
federal government cannot take unto itself more jurisdiction than it is entitled 
to have, simply by passing a statute and calling it a Bill of Rights, for the 
courts will always hold the federal parliament within its proper jurisdiction, 
under a statute called a Bill of Rights as under a statute bearing any other 
name.

Hon. Mr. Dupuis : The courts could not only delimit the powers of the 
respective legislative authorities, but could declare the whole statute ultra vires.

Professor Scott : They could do that, or they could distinguish between 
the parts that are ultra vires and those that are not, if they are severable.

Hon. Mr. David: When it comes to provincial rights, in which the federal 
government, being the government of the whole country, has a general interest, 
is it not possible to provide tha,t there will be no encroachment on the autonomy 
of the provinces in these matters? I do not know whether I am making myself 
clear.

Professor Scott : I think I follow you, and my opinion is that it would be 
quite possible to make it clear that the declaration is not an encroachment on 
provincial rights but merely expresses the opinion of the national parliament.

Hon. Mr. David: You say that the courts will prevent parliament from going 
beyond its jurisdiction, but in my view the fewer appeals that are made to courts 
for the interpretation of statutes, the better.

Hon. Mr. Kin ley: What about the federal power of disallowance of 
provincial statutes? Senator David says the provinces have exclusive jurisdiction 
in property and civil rights, but that is not so, for there is a federal power of 
disallowance. The provinces certainly have not got absolute authority in 
Property and civil rights.

Professor Scott: No. As a matter of fact, there is an element of property 
and civil rights in nearly every one of the items mentioned in section 91 of the 
lAritish North America Act, which specifies the powers of parliament. For 
instance, there is an element of property and civil rights in bankruptcy, in 
interest and so on.

Hon. Mr. Kin ley : I recall that some acts regarding property passed by the 
legislature of Nova Scotia when I was a member of that body were disallowed 
nt Ottawa. So disallowance is quite a factor, and so long as this power of 
disallowance exists the provinces cannot say they have absolute authority over 
Property.

Professor Scott: I have always considered it to be the duty of the federal 
government to use its power of disallowance in defence of both minority rights 
^nd fundamental freedoms, if it should be considered that a province has gone 
too far in its legislation.

Hon. Mr. Kinley: There is no limitation to that disallowance?
Hon. Mr. David : No.
Hon. Mr. Kinley: There is another point, as to concurrent' legislation, 

that is, if the federal parliament and a provincial legislature pass a law on the 
same subject, the federal legislation prevails.
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Hon. Mr. Dupuis: It depends upon what subject the legislation deals with. 
The federal legislation would not prevail if it dealt with property and civil rights.

Hon. Mr. David: Then it would be considered unconstitutional and not 
concurrent legislation; but in cases where parliament and the provinces have the 
right to legislate, the federal legislation would prevail.

Hon. Mr. Reid: A great deal of stress has been laid upon the right of 
people to work, but has any thought been given to the right of people not to 
work? There is a certain trend now towards compelling people to work when 
they want to strike, and some authorities apparently think they can dictate to 
workmen and tell them that they must go to work, whether they like it or not. 
Not long ago the President of the United States was asked to request the miners 
not to stay off work, and to declare their strike illegal. I say that in a true 
democracy a man has a right to'refuse to work, if he so chooses.

Hon. Mr. David: I understand that in the case of the coal miners the 
President declared an emergency, and I think that in the case of an emergency 
the government would have the right to say that people could not strike.

Hon. Mr. Reid: I am speaking of ordinary cases.
Professor Scott: The International Declaration of Human Rights prohibits 

forced labour. Now if you prohibit forced labour you are guaranteeing a right 
not to work if a person does not want to work. That takes care of it.

Hon. Mr. Baird: What state of affairs are we going to have if people are 
just to do as they think fit? These labour unions today turn around and say 
“We will picket this factory; we will do this, that and the other thing”. Surely 
something must be done with regard to a situation of that kind.

The Chairman: There is an obvious distinction between an individual 
saying “I will not work” and the simultaneous ceasing of work by a large 
number of people in concert. I am not drawing any invidious comparisons as 
between the two, but there is a distinction between an offence at common 
law and a conspiracy to commit an offence.

Hon. Mr. Reid: But speaking of freedoms, if you give an individual a right, 
it is a freedom. I have the right to say whether I will work or not.

Hon. Mr. Dupuis: There is -a difference between freedom and licence.
Professor Scott: The right to strike, Mr. Chairman, is just an extension 

of the right of each man not to work. The right to strike grows out of that, 
and that is why, I think, we protect the right to strike, except under certain 
circumstances.

Hon. Mr. Baird : But remember these silly dictators we have in our midst. 
I call them “silly dictators” because they are dictating to these poor devils, in 
many cases, they are telling them “You should do this” and “This is the way to 
do that”. Lots of people don’t go to work because they just are not allowed to.

The Chairman : We are in a difficult field, are we not?
Hon. Mr. Dupuis: This piece of legislation is so broad in its implication 

that we could talk it over during centuries.
Professor Scott: Shall I proceed, then?
The Chairman: Yes, do, please, Professor.
Professor Scott: The Drafting and Adoption of a Bill of Rights.
The drafting of a Bill of Rights for inclusion in the B.N.A. Act is a task 

that should be entrusted to a special committee selected for this purpose. If I 
might venture the suggestion, I would urge this Committee of the Senate to 
consider recommending the appointment of such a special committee by the 
Minister of Justice. Its membership might include persons chosen from the 
Canadian Bar Association, from the Canadian Law Schools, and from other 
representative groups.



HUMAN RIGHTS 23

Knowing that this Committee of the Senate had only a few days to devote 
to the discussion of a bill, I do not think it would be possible to do the actual 
wording of that within this committee ; and you will probably consider wrays and 
means of having the job done if you decide to recommend that it should be 
done. Therefore I am not spending time in this committee discussing particular 
words, but I am suggesting here that the Department of Justice or some other 
body might be asked to set up a committee to recommend a draft which could 
then be considered.

When it had completed, a draft bill the document could either be referred 
to the Dominion-Provincial Conference on the constitution for approval and 
adoption, to be enacted as law by the United Kingdom Parliament at the same 
time as the new techniques for amending the constitution are similarly enacted, 
or else, if this were thought undesirable, it could be put forward as the first 
amendment under the new techniques once they go into operation. It will be 
remembered that the American Bill of Rights was not part of the original 
constitution, but was subsequently adopted as the first ten amendments, all of 
which were enacted together. The simpler procedure for us would seem to be to 
refer the matter directly to the Dominion-Provincial Conference itself. I am 
aware that some exception is taken to this view, and that the Conference has a 
great deal of work on its hands. Nevertheless it has already agreed that certain 
sections of the constitution should be placed in a category requiring for its 
amendment the unanimous consent of Parliament and of all the provincial legis
latures; in this category of entrenched clauses would also properly belong the 
fundamental freedoms and human rights. At any rate the decision as to whether 
the Conference should or should not consider a fundamental Bill of Rights might 
well be left to the Conference itself. I would point out that it has already added 
one new subject to its agenda, namely the question of the delegation of powers.

Other Measures for Protecting Human Rights
I would not wish to give the impression that I believe a Bill of Rights is the 

only useful measure that can be taken to protect and preserve our traditional 
fights and freedoms. Whether or not it is adopted, and under whatever form, 
other steps are both practicable and necessary. I should like to place some 
further suggestions upon the record. First in order of importance I would 
mention the Criminal Code. We are in the process of revising our Criminal Code 
for the first time since 1890. It is, in many respects, an old-fashioned Code, 
ft has many gaps, noteably some where violations of human rights occur. 
Not till 1939 did we make it a crime for an employer to dismiss a worker for 
trade union activity. It is still not a crime to discriminate against races in the 
letting of hotel rooms or the provision of meals in restaurants.

Hon. Mr. David: Or for barbers.
Professor Scott: Or for barbers.
Yet such acts are an attack upon the dignity of the individual, and should 

he classed as criminal. It is also no crime as yet to discriminate against races 
a,id religions in the hiring of employees in either public or private employment.

Hon. Mr. Dupuis : With your kind permission I would like to interrupt 
you and say that in some organizations of the Canadian Government, in the 
form for employment, they put the question “What religion?” I think it is high 
time for this Canadian Government to strike out that provision.

Professor Scott: I entirely agree with you.
The Chairman : What business of theirs is it what religion a man has?
Hon. Mr. David: The point is well taken, sir.
Professor Scott: Might we not at this time revise our Criminal Code in the 

hght of the International Declaration of Human Rights, to make sure that our
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standards of public morality are as high as those proclaimed in the international 
code? This is clearly a matter within federal jurisdiction.

Again, one great difficulty in the protection of freedom is the provision of 
adequate remedies for acts violating them. It is almost easier to check the 
actions of legislatures than of indivicluals, through the power of direct reference 
of laws to the courts. For arbitrary arrest and detention of the individual we 
have the speedy and efficient remedy of habeas corpus.

The Chairman : When it is not set aside.
Professor Scott: When it is not set aside. In many other cases of violation 

the individual who has been discriminated against is left with nothing but an 
action in damages against some government official or private person. He is 
faced with all the difficulties of .making proof, and risking a series of long and 
costly lawsuits. Nobody comes to his assistance, unless there be some well 
organized Civil Liberties Association with adequate funds, or he is a member 
of a trade union that will fight his battle. The theoretical remedy of recourse 
to the courts may be practically useless. Yet every time a violation of human 
rights goes unpunished, the liberty of all is endangered.

Hon. Mr. Dupuis : Are you talking of the case of a man arrested and accused 
of some crime? Does not the Canadian Government supply an attorney for 
such accused persons?

Professor Scott: I am thinking of other matters, such as the denial of a 
right because of race or religion to occupy a job, or the denial of protection 
in the case of public meetings. I am talking generally. The individual is often 
left with what is theoretically an adequate remedy of that violation he has 
suffered, but practically it is very difficult for him.

Can we not devise some better machinery than we now possess? In the 
United States in 1939 there was created a Civil Rights Section in the federal 
Department of Justice, staffed by competent lawyers, whose sole duty it is to 
investigate violations of civil rights in order to see whether prosecution should 
be undertaken. Some such provision might be made for a similar section in the 
Department of Justice at Ottawa. I am sure the people of Canada would 

_ welcome the expenditure of the funds necessary for this purpose. Most of the 
’ administration of justice in Canada is in provincial hands, including the taking 

of prosecutions under the Criminal Code, but we might anticipate the fullest 
co-operation of provincial Attorneys-General in the enforcement of laws designed 
to protect fundamental freedoms, if violations were brought to their attention 
by the federal officers. Enforcement by federal officers is always possible in 
the last resort, as under the Combines Investigation Act. Some consideration 
might also be given to the establishment of an administrative agency charged 
with the enforcement of anti-discrimination laws, along the lines so successfully 
followed by the New York State Commission Against Discrimination. We have 
reached the stage where fundamental freedoms, in the words of President Truman, 
require not only protection of the people from government, but protection of the 
people by government.

Might I just add that the State of New York has a special governmental 
commission. Instead of using the police power through the criminal courts, 
it uses this administrative body which, in discovering cases of discrimination, 
will, in a very quiet way, without publicity, without immediately instituting a 
lawsuit, send its trained officers to talk to the employers or whoever it may be 
is practising discrimination to see if these people cannot be induced to change 
their practices. They approach the matter more like a social service agency 
dealing with some social problem. This new concept of how we may induce 
people to raise their standards of behaviour is, I think, showing good results 
in the United States. Any members of the committee who are interested will
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find an excellent article in the Yale Law Review, 1947, discussing the experience 
of this administrative agency, covering now nearly five years, in the State of 
New York.

The Chairman: The Yale Law Review, 1947?
Professor Scott: It is Volume 56—I am speaking from memory—and it is 

called “The New York State Commission Against Discrimination”. The law 
in the United States, that is in the State of New York and some other states, is 
far ahead of any equivalent law we have in Canada in terms of prohibiting 
discrimination.

Hon. Mr. David: That law applies to the southern part of the United States?
Professor Scott: Very far from it.
Hon. Mr. David: Professor Scott, would you agree with me that whatever 

may be the laws of the world or of any separate nation, they will be in direct 
proportion to the mentality of the individual; and that the mentality of the 
individual is formed in the home and in the school, and that therefore this 
absence of discrimination should be first taught in the family circle and secondly 
in the schools and universities?

Professor Scott: I would agree with you, senator, that ultimately the 
quality of a civilization is determined by the character of its individuals, but I 
would also say that the character of the individual is in large part determined 
by the nature of the system of law under which he lives. That is one of the 
factors of his environment, and while you cannot make a person good or bad 
'by an act of parliament, you can undoubtedly create conditions by act of parlia
ment which will render it more likely that he will be one kind of an individual 
rather than another. Therefore, while I agree with you that fundamentally we 
depend upon the spirit of man to make the fundamental freedoms real, law 
does play a very important part.

Hon. Mr. David: Does that kind of teaching—teaching against discrimina
tion—exist today in our schools and universities in Canada?

Professor Scott : I am sure it does in some schools.
Hon. Mr. David: But as a general practice?
Professor Scott: As to whether there is a general policy of that nature in 

our schools and universities, I very much doubt it.
Hon. Mr. Kinley: Do they not say that the ancient Greeks had the best 

laws, but the people were so bad that they had to have such laws?
Hon. Mr. David: Yes.
Hon. Mr. Dupuis : I remember a philosophy lesson which I learned when 

I was very young. It was to the effect that it is useless to put laws on the 
statute book unless they are lived up to in the souls of the individuals, because 
they can not be applied otherwise.

Professor Scott: That is true, senator, but I do repeat that law has an 
educative effect. It is a positive force in society.

Hon. Mr. Dupuis: Perhaps philosophy is changing its reasoning today.
Professor Scott: I think the philosophy of law is certainly changing. We 

think of law now in the terms of social engineering. Law is a force itself that 
gets things done that otherwise would not be done. It is a constructive and 
creative influence in society, and to my mind the legal statement of the principles 
°f human rights and fundamental freedoms is of the greatest importance.

The Chairman: There is sometimes a statement of common intention and 
a rule of action. I remember a little incident that occurred when I was quite 
young. We rode bicycles in those days instead of automobiles, and the bicycles 
used to pass the street car on the devil strip. Everybody thought that was the 
nght thing to do, to show how steadily they could ride these infernal machines.

61056—3
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It nearly drove the motormen crazy because they were always afraid that they 
were going to hit and kill someone. One day the city council passed a bylaw 
prohibiting the passing of a street car by a bicycle on the devil strip, and every
body stopped this practice, not because of the penalties that might be imposed 
but because a new rule of conduct had been formulated by the proper authorities. 
Its value was recognized and public behaviour followed. I thought it was a 
splendid, though humble example, of what law can sometimes accomplish.

Hon. Mr. David: Yes, but that could have been accomplished the same way 
through education in the family.

The Chairman : Oh, yes.
Hon. Mr. Kinley: Professor Scott is dealing with our Canadian provinces 

and is not going outside. His is a Canadian problem of what we should do. 
I take it from his brief that our Bill of Rights should be the minimum. Now, I 
should like to know what arguments there are against a Bill of Rights. 
Professor Scott, you have given us a very fine brief. I consider this to be most 
splendid.

The Chairman: A masterpiece.
Hon. Mr. Kinley: Yes, but there are arguments against having a Bill of 

Rights and Professor Scott knows them. What are the arguments presented 
against a Bill of Rights in Canada?

Professor Scott: I do not know whether I can argue so well against my 
own convictions as I can in favour of them, but I have been in arguments with 
people who are just as sincerely in favour of human rights as you and I are 
and who do not think it is necessary to formulate these rights in a constitution. 
They generally speak about the experience of England where there has not been 
the formulation of these rights in any kind of way that binds parliament. The 
argument is that you have to trust your legislatures ultimately and you have 
to trust the spirit of a free people to look after themselves, and the attempt to 
bind down your people at a given time is likely to do as much harm as good. 
They cite as an example the clause in the American constitution, “protecting 
contracts from violation by legislative action by the states’’. This clause turned 
out to Jie a method for preventing much needed social legislation from going 
through in the various states because this social legislation was considered to 
violate certain existing contracts. In protecting the contracts against violation 
they were stopping the advancement of social legislation ; in other words, the 
definition of a right may in the hands of the courts be interpreted in such a way 
as to prevent things being done which need to be done.

Hon. Mr. Kinley : It is static.
Professor Scott: Yes, it is too static and too rigid, and too apt to impose 

difficulties upon legislation action in the future that will not be in the best 
interests of the country.

The Chairman: Your Bill of Rights as distinguished from a constitutional 
amendment would not do that, would it, because the Bill of Rights could always 
be altered by subsequent amendment?

Professor Scott: They point out too that there are no absolute rights. You 
define the right of freedom of speech in a Bill of Rights, but everybody knows 
there are limitations to what the law can tolerate in the freedom of speech, and 
then you begin to impose these limitations and immediately the definition of 
right ceases to have some of its meaning. I was reading the other day the new 
constitution of the statè of Czechoslovakia since the communists took over the 
country. They may define human rights as all the rights in the international 
declaration, but at the end of every declaration there is a little qualification 
clause saying, “Except as legitimately restricted by law”, which of course allows 
■any degree of restriction. Therefore, there is no more right after you have
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written the thing down than before. I am sorry I am putting it so well because 
I do not really feel it is a valid argument.

Some Hon. Senators: Oh, oh.
Professor Scott: But that is the kind of argument people advance when 

they say we have to trust our legislative representatives and our traditions of 
democracy, and that we would not be any better off if we formulated a Bill of 
Rights.

The Chairman : Is there not a great difference between Canada and Great 
Britain? Great Britain with its insular position and long experimentation in 
law and constitution and parliamentary government is different to a country 
like Canada that has a widely dispersed population of a most complex character, 
some of them having the old tradition of England, and some not. Is there not 
a very great distinction between these two?

Professor Scott: I think there is a valid distinction drawn. We have eleven 
legislatures in this country and they have only got one. They can concentrate 
public opinion on one parliament and they can bring to bear upon it their 
traditions of parliamentary freedom. Further, we do not know whether the 
English would not have produced a Bill of Rights if they could have had a kind 
of constitution to put it into. They have, in fact, as I have indicated, written 
the Magna Charta, and the Bill of Rights of 1688, which is still law. There 
are also other documents containing human rights such as the Act of Succession 
of 1701, and I would consider that the Statute of Westminster contains the 
concept of freedom inside a commonwealth. Although it is in technical language 
it embodies a very great idea. England, in other words, has in fact written 
rights into particular statutes, even calling one of them a Bill of Rights, though 
she is incapable by the nature of her constitution of binding her future 
parliaments.

Hon. Mr. Kinley: Do you think that the rights of the people of Canada 
have in the past been very much invaded? For instance, you spoke of the 
Japanese citizens. Do you know of any other glaring action when the rights 
°f the people of this country were invaded?

Professor Scott: I did not put into this brief examples of violations of rights 
ln Canada, not because I could not have produced in my opinion quite a number 
of such examples, but it seemed to me that whether or not they existed, the 
validity of my argument stands. It is not only for Canadians we are doing this, 
out as members of a world community, and it seems to me every time a new 
uation comes forward and does something positive on human rights in its consti
tution, it adds to the strength of the influence and force throughout the world, 
put, in answer to your question, I can give you another example. For instance, 
'u the recent legislature of Quebec a law was passed for the first time imposing 
Press censorship in Canada in regard to immoral illustrations. And the Film 
”°ard or some other body is now going to censor certain periodicals. I doubt 
very much whether that is the way to handle the problem of immoral publica
tions, if there is a problem. In fact, I am convinced it is a poor way. We have 
had a number of examples of discrimination against race in various sections in 
the past four or five years. On the statute books of Alberta there is a law 
Prohibiting the purchase of land by Hutterites, unless it is more than forty 
rcnles from a previously existing community, a law which in my view introduces 
something close to the ghetto—although that is too strong a term to apply 
!° it- The Prince Edward Island Trade Unions Act of 1948 has been so amended 
!n 1949 as to take out of it many of the unfortunate principles of law that were 
ui the original statute, but a statute like the original one could be enacted again, 
f Jo not think there is any part of Canada from which examples cannot be 
taken.
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Hon. Mr. Kinley : People argue so much from examples that it is well to 
have all the instances that you consider to be invasion of civil rights.

Professor Scott: I happen to know, sir, that you will be given that informa
tion by the Toronto Association on civil rights. I have seen their brief.

The Chairman : I am- afraid we shall have a lot of it before we are through.
Hon. Mr. Kinley: The thing that bothers me is the practice of some 

ambitious civil servants—no doubt acting in good faith—to seek to make the 
enforcement of the law easy by having a provision that the person charged with 
an offence is presumed guilty unless proven to be innocent.

Professor Scott: I think that is a great violation of the fundamental 
principle of the presumption of innocence. The Bill of Rights would protect 
the public against those ambitious civil servants.

Hon. Mr. David : Professor Scott, I am not here to defend the present 
government of the province of Quebec, but I should like to ask you about what 
you referred to as an encroachment on freedom of the press, the prohibition of 
immoral pictures. Do you not draw a distinction between licence and liberty 
in this matter? If somehting is really immoral, should there be liberty to 
distribute it?

Professor Scott: No, but I think the experience of all countries where 
freedom of the press is a real thing is generally that the greatest distinction 
should be made beween prior censorship by an administrative body without 
a trial in a court, and trial of the publisher in court under the criminal law. 
There is plenty of criminal law at the moment to prohibit obscene publications, 
and my criticism is not that something is being done about immoral publications 
but that the method of doing it is one that easily leads to the prohibition of 
publications that are not justifiably kept out of circulation.

The Chairman : What Professor Scott objects to is the technique—bureau
cratic regulations providing what you and I may read.

Professor Scott: Yes.
Hon. Mr. Kinley : I suppose there are some things that we should not 

read.
Hon. Mr. David: We are all bound by various laws. In Canada, for 

instance, we are bound by federal laws, provincial laws, municipal laws, school 
laws, and, if we are married, by wife laws.

Professor Scott: Even the Bill of Rights does not protect us against the 
last mentioned laws.

The Chairman : If there are no other questions, I wish to thank Professor 
Scott for his excellent brief.

Hon. Mr. David: It was a splendid brief.
Hon. Mr. Kinley: It seems to me that before the committee concludes its 

work we should be told what rights we have now. Are there any statutes which 
specifically set out our rights?

The Chairman: I received yesterday a letter from Professor MacKenzie, 
of the University of British Columbia, in which he suggested that we have 
prepared a document describing the rights we now enjoy. I have been trying to 
get hold of Mr. Varcoe to pass on that suggestion to him. It may be that inci
dentally some of the number of witnesses we will have before us may deal 
with the subject. I intend to ask Mr. Varcoe if it is possible for him to have a 
document of that kind prepared,—what are the rights we now enjoy as provided 
by law?

Professor Scott: Those rights are scattered through so many statutes. 
For instance, take the Elections Act. You do not see the right to vote and to 
run for Parliament set out in a nice stimulating fashion. It is buried in legal
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language. The right is there, and it is protected by law. But the advantage 
of a bill of rights is that you have the positive affirmation of these principles 
in a single document, so that they can all be seen together and appreciated. 
Otherwise it takes a very careful eye to perceive rights scattered throughout 
the statute book.

The Chairman: To perceive the principle that runs through the details.
Professor Scott: Right.
Hon. Mr. David: I think you might ask Professor Scott the question we 

asked Mr. Gordon. A law without sanction is worth nothing, or very little. 
What will be the sanction? Today Canada has a government with human rights 
and fundamentals of freedom.

The Chairman : The question is a good one.
Professor Scott: My recommendation, sir, was that we put into the British 

North America Act as a fundamental law of the constitution these rights, from 
which it follows that there is a very efficient sanction, because if any legislature, 
either federal or provincial, subsequently passes any statute violating those 
principles, that statute will be ultra vires, and will be so declared by the courts. 
Nobody need obey that statute. I cannot think of any sanction more efficient 
than that for the purposes of restraining the future legislative activity of any 
Parliament which might tend to violate human rights. In respect of the Criminal 
Code there is always the sanction of the enforcement of the Code.

The Chairman : Now you are getting to the field of a bill of rights as 
distinguished from an amendment of the constitution.

Professor Scott: Yes.
The Chairman : We must keep those two things clearly in mind. What do 

you say about a sanction of a bill of rights as to which the Criminal Code would be 
comparable?

Professor Scott: I would say that a federal bill of rights, not an amend
ment of the constitution but just enacted by the federal parliament within its 
jurisdiction, would be as enforceable as any other federal law; and Parliament 
could decide by what step it would be enforced. In so far as it has a criminal 
aspect, as it would have very largely, the enforcement is through the criminal 
courts. Since it is a law of Parliament it can be enforced like other laws. 
What I am talking about now is very different from what Mr. Gordon has been 
talking of in terms of an international declaration. It is more closely related 
to what he has been talking about in terms of the covenant, because if the 
covenant goes through, as it undoubtedly will, and Canada ratifies it, we 
will then have ratified a treaty. Parliament has power then to enact a statute 
to give effect inside Canada and within Dominion jurisdiction to the terms 
°f that treaty.

The Chairman : It would still be within Dominion jurisdiction.
Professor Scott: It would have to be within Dominion jurisdiction.
The Chairman : We have no power to enforce the treaty as it relates to 

Provincial jurisdiction.
Professor Scott: One other point which I might just refer to. Article 24 

of the draft covenant on international rights contains the provision that in a 
federal state, if the covenant is ratified, the obligation of the ratifying power 

to enact laws to give effect to those parts of the covenant that are within 
the federal jurisdiction; and with respect to parts of the covenant which are 
uot under federal jurisdiction the obligation of the ratifying power is to refer 
those to the provinces, states or cantons.

The Chairman : Yes.
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Professor Scott: In other words, the covenant will take into account the 
existence of federal states.

Hon. Mr. Gouin : Mr. Chairman, Professor Scott referred to an amendment 
to the British North America Act. I should like very much to have some further 
explanation given as to what he has in mind. It is very clear from his last 
remarks that the subject of human rights and fundamental freedoms and so on, 
is partly a matter belonging to this Canadian parliament and partly a matter 
belonging to the provincial legislatures. Professor Scott, you referred to an 
amendment to the British North America Act as far as the Canadian parliament 
is concerned, but we already have the power to make such an amendment in 
federal matters. However, I am under the impression that you have a wider 
scheme in mind, and I should like to know a little more about how you look at 
this very difficult problem.

Professor Scott: I think, Senator Gouin, my wider scheme is to have a 
draft statement of the principles of fundamental freedoms and human rights 
that we wish to put into the constitution, prepared by a committee and have it 
referred to the conference now continuing on the amendment of the constitution 
for its consideration. Then, if and when adopted, have it enacted as law by 
the United Kingdom parliament and placed in that part of the B.N.A. Act which 
cannot in future be amended, save by the unanimous consent of the federal 
parliament and all provincial legislatures. As I said before, the dominion- 
provincial conference' on the constitution has agreed that there shall be some 
entrenched clauses such as on educational rights. These will be the most 
difficult parts of the constitution to amend in the future, and I think it is along 
with these that these fundamental rights should go. They are of the same 
character. It would still be possible for Canadians to get rid of their funda
mental freedoms later by unanimous consent if they wish to do so.

Hon. Mr. David: Suppose tomorrow that the federal authorities accept 
the entrenchment in favour of certain privileges and rights. The parliament 
votes for it, and he who votes for a law has the right to amend it. Even sup
posing that these amendments must be with the consent of the federal govern
ment and all the provinces, can it be amended just the same by the parliament 
of Canada?

Professor Scott: I do not think so, senator.
Hon. Mr. David: He who makes the law has the right to amend it.
Professor Scott: We cannot put anything in the entrenched clauses now 

without using the United Kingdom parliament and the sovereignty of that 
parliament, and when it ceases to continue we shall have a constitution which 
in theory is superior to and binds all the legislatures created by it, exactly as 
the American constitution is superior and binds all their legislatures.

The Chairman: Yes, but the American constitution wells from the people, 
while ours recognizes the superiority and supremacy of parliament.

Professor Scott: Of the United Kingdom parliament.
The Chairman : At the present moment, yes, but if that goes by the board, 

as there are indications it will, then it will be the superiority of the Canadian 
parliament. The most fundamental statement in our constitution is that the 
government of Canada is vested in the Queen. The most fundamental statement 
in the United States constitution is that it is vested in the people, and there is a 
distinction in practice if not in principle between these two jurisdictions.

Professor Scott: But the same problem has been met with respect, for 
instance, to the new constitution of India. The United Kingdom parliament only 
recently had jurisdiction over the Indian people and could make laws that bound
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them just as it still makes laws that bind Canadians. Until recently the United 
Kingdom Parliament had jurisdiction over the Indian people and could make laws 
binding them, just as it still can make laws that bind Canadians, but the constitu
tion of India has now gone into effect and the United Kingdom Parliament has 
no longer any power to make laws for India.

Hon. Mr. Kinley: Did you say that the United Kingdom Parliament can 
still make laws binding the Canadian people? %

Professor Scott: Oh yes, sir.
Hon. Mr. Kinley: Our latest Westminster amendment did not absolutely 

take us out, but it did take us out on federal affairs.
Professor Scott: The United Kingdom Parliament has not yet signed off for 

Canada, though it has now signed off for all the other members of the Common
wealth.

Hon. Mr. Kinley: Has it not signed off for Canada in so far as the federal 
parliament is concerned?

Professor Scott : That is what the federal-provincial conference is concerned 
with. When it does sign off we shall have a new constitutional theory to take 
the place of the theory of Imperial sovereignty.

The Chairman : But will there not remain a distinction between the theory 
of government in the United States and the theory of government in Canada? 
Even after the forecast change takes place, shall we in Canada not look to 
parliament as being supreme, whereas in the United States the people are 
supreme?

Hon. Mr. Kinley: That is only a matter of words, is it not?
The Chairman : No, it is more than words. The Constitution of the United 

States, as drafted in 1787, says...
Hon. Mr. David: It says “We, the people of the United States.” Here we • 

have not said that.
The Chairman : The distinction was tested in some Manitoba legislation 

which attempted to institute initiative and referendum law. Our courts held 
that it was unconstitutional, that the final authority in Canada vested in the 
legislature, within the legislature’s jurisdiction, and beyond that in the federal 
Parliament, and did not vest in the people, and that therefore a referendum law 
was unconstitutional. That situation will persist, I take it, even after the 
constitutional development whereby the United Kingdom signs off and leaves 
°ur parliament free.

Professor Scott: Our problem is not greater than that of Australia, which 
also has a parliamentary tradition. Australians know very well that if their 
Commonwealth parliament attempted to pass a law contrary to their constitution, 

would not be treated as law. The real defence of our federal system is the 
tradition of the courts in declaring ultra vires any statutes which violate any 
Provisions- of our constitution. I do not believe there is a danger that, just 
because the United Kingdom has signed off, the central legislature in Canada 
will consider it is no longer to be bound by sections 91 and 92 of the British 
North America Act. I think the legal tradition of declaring statutes ultra vires 
where necessary will continue and amply safeguard us against the creation of 
a unitary state.

Ehe Chairman : Professor Scott, I find it difficult to express the admiration 
hat I feel for your presentation of this wonderfully thoughtful and helpful 
rief. We are indeed grateful to you for the imaginative and masterly way in
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which you have handled this subject that we are all interested in. It has 
helped us a great deal. You have clarified my mind on many things, and I 
thank you sincerely.

Professor Scott: I do appreciate having had this opportunity to appear 
before the committee.

The committee adjourned until tomorrow, Wednesday, April 26, 1950, at 
10.30 a.m.
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