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ORDER OF REFERENCE
(Extract from the Minutes of Proceedings of the Senate
20th March, 1950.)
On motion of the Honourable Senator Roebuck, seconded by the Honour
able Senator Kinley, it was—
Ordered, That a Special Committee be appointed to consider and report
on the subject of Human Rights and Fundamental Freedoms, what they are
and how they may be protected and preserved, and what action, if any, can
or should be taken to assure such rights to all persons in Canada, and that for
greater certainty, but not so as to restrict the generality of the foregoing, that
the Committee give consideration to the following draft articles:
Article 1
Everyone has the right to life, liberty and the security of person.
Article 2
No one shall be held in slavery or servitude; slavery and the slave trade
shall be prohibited in all their forms.
Article 8
No one shall be subjected to torture or to cruel, inhuman or degrading
treatment or punishment.
Article 4
Everyone has the right to recognition throughout Canada as a person
before the law.
Article 5
All are equal before the law and are entitled without any discrimination
to equal protection of the law.
Article 6
Everyone has the right to an effective remedy by the competent national
tribunals for acts violating the fundamental rights granted him by the Con
stitution or by law.
Article 7
(1) No person shall be subjected to arbitrary arrest, detention or exile.
(2) Any person who is arrested or detained shall be promptly informed
of the reasons for the arrest or detention and be entitled to a fair hearing within
a reasonable time or to release.
(3) No one shall be denied the right to reasonable bail without just cause.
Article 8
Every person who is deprived of his liberty by arrest or detention shall
have an effective remedy in the nature of habeas corpus by which the lawful
ness of his detention shall be decided speedily by a Court and his release ordered
if the detention is not lawful.
Article 9
Everyone is entitled in full equality to a fair and public hearing by an
independent and impartial tribunal, in the determination of his rights and
obligations and of any criminal charge against him.
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Article 10
(1) Everyone charged with a penal offence has the right to be presumed
innocent until proved guilty according to law in a public trial at which he
has had all the guarantees necessary for his defence.
(2) No one shall be held guilty of any penal offence on account of any act
or omission which did not constitute a penal offence under national or inter
national law, at the time when it was committed. Nor shall a heavier penalty
be imposed than the one that was applicable at the time the penal offence
was committed.
Article 11
No one shall be subjected to arbitrary interference with his privacy, family,
home or correspondence, nor to attacks upon his honour and reputation. Every
one has the right to the protection of the law against such interference or
attacks.
Article 12
Everyone legally resident in Canada has the right to freedom of movement
and residence within the country, and the right to leave and return to Canada.
Article IS

(1) Men and women of adult age, without any limitation due to race,
nationality or religion, have the right to marry and to found a family. They
are entitled to equal rights as to marriage and during marriage.
(2) Marriages shall be entered into only with the free and full consent
of the intending spouses.
(3) The family is the natural and fundamental group unit of society and
is entitled to protection by society and state.
Article 14
(1) Everyone has the right to own property alone as well as in association
with others.
(2) No one shall be arbitrarily deprived of his property.
Article 15

Everyone has the right to freedom of thought, conscience and religion, this
right includes freedom to change his religion or belief, and freedom, either
alone or in community with others, and in public or private, to manifest his
religion or belief in teaching, practice, worship and observance.
Article 16
Everyone has the right to freedom of opinion and expression ; this right
includes freedom to hold opinions without interference and to seek, receive
and impart information and ideas through any media and regardless of frontiers.
Article 17
(1) Everyone has the right to freedom of peaceful assembly and associa

tion.
(2) No one may be compelled to belong to an association.
Article 18
(1) Everyone has the right to take part in the Government of the country,
directly or through freely chosen representatives.
(2) Everyone has the right of equal access to public service in the
country.
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(3) The will of the people shall be the basis of the authority of Govern
ment; this will shall be expressed in periodic and genuine election which shall
be by universal and equal suffrage and shall be held by secret vote.
149. Every person is entitled to all the rights and freedoms herein set
forth without distinction of any kind such as race, colour, sex, language,
religion, political or other opinion, national or social origin, property, birth or
other status.
150. Any person whose rights or freedoms as herein set forth have been
violated may apply for relief on notice of motion to the Supreme or Superior
Court of the Province in which the violation occurred.
151. The above articles shall not be deemed to abridge or exclude any
rights or freedoms to which any person is otherwise entitled.
That the said Committee be composed of the Honourable Senators Baird,
David, Davies, Doone, Dupuis, Gladstone, Gouin, Grant, Kinley, Petten, Reid,
Roebuck, Ross, Turgeon, Vaillancourt and Wood;
That the said Committee shall have authority to send for persons, papers
and records.
Attest.
L. C. MOYER,
Clerk of the Senate.

MINUTES OF PROCEEDINGS
Thursday, April 27, 1950.

Pursuant to adjournment and notice, the Special Committee appointed to
consider and report upon the subject of Human Rights and Fundamental Free
doms met this day at 10.30 a.m.
Present : The Honourable Senators Roebuck, Chairman ; Baird, David,
Gladstone, Gouin, Grant, Kinley, Petten, Reid, Turgeon—10.
The official reporters of the Senate were in attendance.
Messrs. Monroe Abbey, Saul Hayes, and Ephraim M. Rosenzweig, National
Vice-President of the Canadian Jewish Congress, National Director of the
Canadian Jewish Congress, and Public Relations Director of the Canadian
Jewish Congress, respectively ; Messrs. E. A. Forsey, J. E. McGuire, and C. J.
Williams of the Canadian Congress of Labour ; Mrs. M. H. Spaulding, one of
the co-Chairmen of the League for Democratic Rights, and party ; and Messrs.
Edmond Major and Gordon McCutcheon of the League for Democratic Rights,
were present.
Mr. Abbey read a brief presented by the Canadian Jewish Congress, and
Mr. Hayes was questioned by Members of the Committee.
Dr. Forsey read portions of the brief of the Canadian Congress of Labour,
and was questioned bv Members of the Committee.
Mrs. Spaulding read the brief of the League for Democratic Rights and
was similarly questioned.
At one p.m. the Committee adjourned until Friday, April 28, 1950, at
10.30 a.m.
Attest.
JAMES H. JOHNSTONE,
Clerk of the Committee.

67

MINUTES OF EVIDENCE
The Senate,
Ottawa, Thursday, April 27, 1950.

The Special Committee appointed to consider and report on the subject of
Human Rights and Fundamental Freedoms met this day at 10.30 a.m.
Hon. Mr. Roebuck in the Chair.
The Chairman: Gentlemen, we have a quorum here and we have a very
full program. We have a fine menu for today. We have the Canadian
Jewish Congress, we have the Canadian Congress of Labour, we have the
Civil Rights Union of Toronto, and the Civil Rights Union of Montreal. Is
the Civil Rights Union of Montreal represented here?. . . Not yet, eh? At
all events, we have three, which is quite a heavy program.
In opening this morning I want to make comment about the very excellent
coverage this committee is receiving in the press. It is the custom to complain
about the press, and if any member of the press makes a mistake you seem
to be quite in order to take its hide off and complain and kick about the
mistake. But it does not seem to be the rule in any of our deliberative bodies
to express the pleasure that one receives in reading excellent articles in the
press. I suppose one reasbn is that it is impossible to see all the press, you
cannot keep up with it, and you are taking some risk, of course, in mentioning
those that should be mentioned. I have, of course, read my own town papers—
the Globe and the Star and the Telegram, and found excellent—simply excel
lent—reports in the papers, and the loveliest comments, and in the Citizen this
morning, which I happened to see—I did not happen to see the Journal—there
was a really delightful article by Mr. Grantham, one of the editors of that
paper; and there was an excellent editorial in the day before. I am just
impelled to express the pleasure that I have experienced in reading these articles
this morning and generally in seeing the coverage given us by the papers. If
that is out of order, and unusual—
Hon. Mr. Turgeon: Use the gavel!
The Chairman: I will use the gavel. I am calling the order merely by
chance. I think probably this is the best order, but you will have to leave that
to me, and I have no doubt you will. I think I will ask the Canadian Jewish
Congress representatives to come forward: Mr. Saul Hayes, the National
Director of the Canadian Jewish Congress; Mr. Monroe Abbey, and Mr.
Ephraim M. Rosenzweig. Mr. Abbey is the National Vice-President: Mr. Rosenzweig is here on behalf of the Public Relations Committee of the Congress and
the B’nai B’rith. Mr. Abbey, I think, is to carry the ball on the first kick-off.
Mr. Munroe Abbey: Before making our presentation, the Canadian Jewish
Congress wishes to express its unqualified pleasure with respect to the Senate’s
decision to appoint this committee. Although we state this sentiment in your
presence, we speak through you to the entire body of the Senate when we affirm
our belief that in appointing this committee, it has rendered a distinct service
to the entire country.
I. The entire pattern of human society is most conducive to harmonious
cohesion, whose inner relationships are governed by a deeply rooted sense of
justice, founded on the ancient spiritual principle of the inherent dignity of
each member of that society. The translation of that principle into social
69
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usage and/or into law is, in the eyes of our most creative thinkers, the manifest
token of the extent to which a state may be regarded as existing on the higher
levels of social advance.
For long periods of time men see or sense no threat to their social integrity
as they try to formalize into usage and law the deepest aspirations of the
human spirit. Indeed, it is not improper to say that a society’s need to define
itself in terms of the rights which it de facto and de jure confers upon its
members—that is, upon itself—largely arises when the threat to its social
integrity looms.
Today we live in such a world. The very existence of a United Nations
organization bespeaks the urgent desire to find the way to lasting peace. Within
the structure of the United Nations, there has been created a Universal Declara
tion of Human Rights which seeks to find the common denominator of our
humanity as members of states and cultures. To this Declaration, Canada,
recognizing its deep significance and intention, has given the support of its
formal assent. As a matter of fact, Canada played a brilliant role in helping to
formulate the United Nations Charter, with particular reference to Article 55,
Section C of Chapter 9, wherein it is declared that the United Nations shall
promote universal respect for, and observance of, human rights and fundamental
freedoms for all, without discrimination as to race, sex, language or religion.
It is to Canada’s lasting credit that it has thus made clear where it stands on
this vital question of human rights. Now, the United Nations Declaration of
Human Rights has no legal status—but by the very force of its moral implica
tions, it* imposes upon the signatory the necessity of extending its provisions in
the realm over which that sovereignty has power.
All this is not only true, but urgent, for the very awareness of existing social
systems which challenge or deny our own makes necessary the renewed dedica
tion to the principles upon which our democratic society is founded. In short,
our whole social structure, the world around, is in the process of either change
or challenge. It is a day when men must clearly see the flag around whose
standard they rally. Cum tacerit clamant here has no meaning; silence may
mean not assent, but deterioration.
II. The Canadian Jewish Congress, enjoying as it does the confidence of
Canada’s Jewish citizens, welcomes the opportunity to present to this distin
guished committee its views as to how the future of our great and free country
can be secured. Like other organizations representative of Canada’s citizens,
we have given much and earnest thought to the issues posed in the opening
paragraph of our statement. We have also looked to our own leadership, as
to others of like mind, to formulate ways and means of implementing the urgent
needs of our generation. To that end, we have reached certain definite conclu
sions with which we hope the members of this distinguished committee will be in
agreement.
III. It is our conviction that any program involving concepts of human
rights requires a clear definition of such rights and liberties, by which the people
of Canada can be guided through the ideological storms of our time. It is that
to which we referred earlier when we stated that in our time, more urgently than
in any time heretofore, there is almost desperate need for the distillation into law
of the wcllsprings of our common heritage of freedom and democracy. We have
in mind the declaration of principles enunciated in the Hon. Mr. Roebuck’s
motion which brought this committee into existence. It is our hope that the
forthcoming Dominion-Provincial Conference will explore the possibility of
including in any revision of the British North America Act a general statement
as in the Universal Declaration of Human Rights, so ably reflected in the Hon.
Mr. Roebuck’s catalogue of human rights as presented in his motion.
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IV. We are particularly impressed with the general statements of the Hon.
Mr. Roebuck’s motion, contained in the suggested articles 149, 150 and 151 to be
added to the B.N.A. Act.
149. Every person is entitled to all the rights and freedoms herein
set forth without distinction of any kind such as race, colour, sex,
language, religion, political or other opinion, national or social origin,
property, birth or other status.
150. Any person whose rights or freedoms as herein set forth have
been violated may apply for relief on notice of motion to the Supreme or
Superior Court of the province in which the violation occurred.
151. The above articles shall not be deemed to abridge or exclude
any rights or freedom to which any person is otherwise entitled.
V. 1. If it is not deemed feasible to include such a statement, there is
still a very sizeable task to which government can address itself. There are
areas of federal legislative jurisdiction, in which the state has full and unequiv
ocal powers over human rights and fundamental freedoms. Thus, the following
persons are under federal control :—Armed forces, veterans, Indians and Eskimo,
federal civil servants, employees of federal services and agencies, immigrants,
aliens. In addition, there are certain freedoms which derive from the criminal
law, such as speech, press, religion, association, habeas corpus, and the power
to create new crimes protecting freedoms. Nor should we overlook that area
which includes post office, radio broadcasting and customs censorship of books.
Of course, there are other categories of federal jurisdiction which could be cited.
The Chairman : You have not mentioned here such public services as rail
roads and telegraph, which are included in the categories of federal jurisdiction
in which thousands of people are directly interested, and still more thousands
who are indirectly affected. They are all under the Dominion parliament.
Mr. Abbey : We did not attempt to make this entirely inclusive.
The Chairman: You do not mind my interpolation?
Mr. Abbey: No; in fact, I welcome it.
2. Now, a government, like an individual, is best entitled to, and most fully
enjoys, freedom when it .practices eternal vigilance. For that reason, we believe
that government would do well to create a permanent joint committee of House
and Senate, whose task it would be to make certain that no area of federal juris
diction fails to carry out the fundamental freedoms and human rights.
3. As a second safeguard or exercise in eternal vigilance, we subscribe to
the idea that there is needed a Civil Rights section of our Department of Justice,
which would function to investigate complaints about the violations of civil
liberties, and could serve for all the administrative aspects of the program.
Acting in co-operation with a joint parliamentary committee, as well as with
other governmental departments, especially that of Citizenship and Immigration,
it could provide substantial assistance on a permanent basis, and could thus
improve the quality of its deliberations.
4. We would also recommend that the federal government request the
provinces- to take such action as is appropriate for provincial jurisdictions in
order to insure similar protection of human rights and fundamental freedoms
in the provincial areas as the federal government gives in federal areas.
5. Finally, the federal government should exercise its power of disallowance
in respect of provincial legislation which manifestly violates the spirit of the
Declaration of Human Rights, to which the Government of Canada has already
given approval.
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Such is our thinking on this crucial matter. May we conclude by again
reminding this committee, that like charity, civil rights and fundamental
freedoms begin at home—by which we mean the federal government itself in all
its manifold jurisdictions. But he walks straightest who sets himself a specific
landmark to follow, and so we reiterate our suggestion that the revision of the
British North America Act include a clear-cut statement of principle. Were
that unfeasible, government would still find excellent guidance in the Universal
Declaration of Human Rights to which it has already put its signature, and
thus accepted moral involvement.
May we, in our closing sentence, quote from a Tracte of our Talmud, where
it is written: “The day is short, the work is great; the Master is urgent. It is
not incumbent upon you to finish the task, but neither are you free to desist
from it altogether.”
The Chairman: That is a simply magnificent statement. Now, Mr. Hayes,
would you like to say something?
Mr. Hayes: I would like to comment on the point you made, Mr. Chairman,
that there was omitted from the catalogue of federal jurisdictions the matter
of that area of transportation, communications and so on. I might say, in all
candour, that we were faced with a dilemma. Your statement of human rights,
in parallel with that of the United Nations Declaration, did not deal with the
social and economic questions wffiich the United Nations Declaration has set
forth. We felt that that was more or less a guide, not that we were bound by
it but that it might be more appropriate to leave out that area of federal juris
dictions which is concerned with those matters, because of the impingement,
perhaps, on the matter of the economic rights contained in the charter. And
therefore we felt that we would rather leave that, if there was a question period,
than to incorporate it into the formal submission. It is not a matter of great
principle; it is only a matter of assessment of values in the written submission.
The Chairman : I commented yesterday, Mr. Hayes, on the reason why
we did not include economic rights of men. The statement in the resolution
mentions purely political rights, such as the right to Habeas Corpus and a
number of other things of that nature. If we had gone into the economic
rights we would have entered a morass that in all probability would have bogged
us down. I hope the time will come when the Senate will establish a committee
to go into economic rights. Having established the Bill of Rights, or the
amendment to the constitution that you gentlemen are asking for, then let us
turn to the very wide and very difficult field of economic rights and endeavour
to secure to the individual the right of access to, for instance, the forces of
nature, and so on. But one thing at a time. In what we have attempted we
have a pretty big handful.
Mr. Hayes : Indeed.
Hon. Mr. Reid: I should like to bring up this point. Today the world is
divided into two camps. There are those who believe in the Soviet Russian
idea, that the most important thing is to provide work, food and shelter for
-people. The Russians have concentrated entirely on that, and I suppose that
at the United Nations and elsewhere the representatives of Russia have found
out that our people have many of these economic freedoms and benefits. Now
there is another thought, that perhaps the greater things in life are the rights
of the free subject, the right to be protected by law, the right to think as you
like, and1 to say what you like, and so on.
The Chairman : All those are political rights.
Hon. Mr. Reid: They are political rights. And while we must eat and have
clothing and shelter, I sometimes think that people will suffer a great loss if they
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sell their birthright for a mess of potage, so called. I agree with the chairman
that we should stress the political rights rather than the economic rights,
important though economic rights may be.
Mr. Hayes : Mr. Chairman, may I make an observation? I hope it is not
thought presumptuous, but we feel very definitely that without going into the
entire question of what the charter should contain or what a Declaration of
Human Rights should finally regulate, there are many areas which are so clear
without constitutional questions or economic questions being involved but simply
areas where the federal jurisdiction covers a wide variety of problems, that it
would seem that the federal government must give leadership to the entire
Dominion of Canada without going into difficult constitutional matters. Certainly
no one on our committee is immune to the thought that they are difficult matters,
but if there is some meaning to the statement that one should not wait for
Utopia, then where the area is clear and without constitutional and political
questions action should be taken without wraiting for a rounded and perfected
and comprehensive bill. That is the basic assumption that we should bring to
this committee, that it appears to be incumbent upon the committee—if it
follows the views that we have presented and that perhaps are shared by others—
to make it known to the Senate and, from the Senate presumably to the House
of Commons, that one need not wait for a covenant and Declaration of Human
Rights nor for complete agreement from the entire Canadian public before one
can come to grips with some very important matters on which there is no area
of disagreement in constitutional law.
The Chairman : Are you referring to the social division of rights or
amenities, Mr. Hayes? Yoù have mentioned political and economic rights, but
there are also social rights that are amenable to legal regulation.
Mr. Hayes: Yes, we would include every one of those rights, but divide
the problem so that the project is not stifled merely because some of the rights
may be found in the provincial jurisdiction. Whatever rights there are in the
federal jurisdiction, those should be attended to without delay, and not wait until
there is complete agreement on the w'hole difficult and thorny question of con
stitutional laws that arises from a policy of social and economic rights.
The Chairman: Perhaps I as chairman should not have too much to say,
but there is one comment I should like to make in putting a matter up to you,
and I assure you it is without .offence. It is so easy to let George do it. There
is a suggestion here that the Dominion government approach the provincial
governments with regard to adopting rights of this kind within the provincial
jurisdiction. Now would it not be more appropriate if the suggestion came
from some organization such as yours, rather than from a co-ordinate jurisdiction
such as the Dominion government,’ or even the Dominion parliament?
Mr. Hayes : I think our reply would be yes, but it would not be mutually
exclusive ; in other words, it would be up to the residents of any given province
to complain that there are impingements of civil liberties, and ask that they be
removed ; it would be up to the Federal government, in addition, to settle that
area where there is confusion in the interpretation of the British North
America Act.
As one would say, “Don’t leave it to George,” but surely it works both ways ;
the Federal government is not to leave it to all the Georges of every single
province.
The Chairman : Or the other Georges of other organizations.
Mr. Hayes: That is correct.
Hon. Mr. Doone: May I ask for a clarification as to section five, page
five? Is the purpose of that suggestion directed to something that is already
in existence, or is it trying to make provision for the future?

74

SPECIAL COMMITTEE

Mr. Hayes: We have in mind, honourable senator, a number of examples
where perhaps certain provincial laws do impinge upon constitutional liberties,
whether written or unwritten. The feeling is always expressed by those who do
not believe in the codification of laws, that you have your body of common law
as precedents from generation to generation, and if you have it, it is not necessary
to put it into statute form. Even where there is no codification of statute law,
or common law I should say, the feeling is that there are a number of matters
which impinge on most of these areas.
In the federal jurisdiction, in the general law of the land, we find the
negative aspect in the criminal law: thou shalt not do this, thou shalt not do
that. We feel there might be a parallel to it. Some have a feeling there might be
a parallel to it in some of the provincial laws which give the people of Canada
the feeling that there is abrogation of civil liberties coming within that frame
work, and should be given consideration by the federal authorities as to dis
allowance of those acts as impinging upon federal jurisdiction.
I am quite prepared to state categorically that it is easier for someone to
say something in a brief than it is for the Department of Justice to act upon
it. Our point, however, is to assert—and our guiding principle and theme is to
be ever vigilant—that the federal power of disallowance might be used to-day,
and might have been used in the past, and' have prevented a feeling in quarters
that there have been abrogations of civil liberties, which would have required
only the Federal government to act under the disallowance provision.
The Chairman: Mr. Rosenzweig, have you anything to add?
Mr. Rosenzweig : No, there is nothing I wish to say, thank you very much.
Mr. Hayes has acted very well as our spokesman. We had a. previous con
versation and agreed upon these matters.
Hon. Mr. Kinley: Mr. Chairman, I find on the question of these social
problems the people of the Jewish race are quite alert, and they do present
many fine minds on this subject. The question occurs to me, is there any
discrimination in this country that can be especially complained of, or do you
regard it as an absolutely free country where you have the same privileges as
everyone else?
Mr. Hayes : Mr. Senator, we would say in the main that by and large
the record of Canada is particularly excellent; that subversive movements
against Jews are not important. There may be a few crackpots, and there may
be a few whom we know are bordering on lunacy.
But we do find something rears it ugly head, namely discrimination in regard
to employment. I will be quite candid—I would be less than frank if I omitted
to be candid in this matter—and say that those big businesses of Canada who
have a very definite policy of discrimination against employment of Jews are
perhaps in the minority. I have heard of certain Ontario businesses discriminat
ing against French Canadians; and have heard of, and know as a matter of fact,
a number of utility organizations, insurance companies, banks and other organiza
tions follow the practice of forbidding Jewish employment. Their theory is
that they feel they have the right to employ whom they want, irrespective of
moral obligations. Such organizations as public utilities, which have a virtual
monopoly, have a public duty which transcends the views of an office manager
or a personnel manager. We feel that is one of the sticky items in the Canadian
situation.
We have asked certain provincial jurisdictions to remedy this problem
because we feel that by and large it is up to the provinces. We have asked for
what is known in the United States as a Fair Employment Commission. The
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history of those commissions, where they have been set up, is that people with
equal qualifications have equal rights to work, and many of the fears of these
organizations have disappeared.
We do find, however, item number one, employment discrimination; item
number two, we find restrictive competition in a number of areas. I would say
that the pragmatic bill of rights is what has happened in Manitoba and Ontario.
We complained of restrictive competition in Ontario, and as a matter of fact a
number of cases were taken against those who wished to impose other laws
against making restrictions on those who were Jewish. I think the phrase usually
used was “undesirable citizens, such as Jews and Negroes”. That was the classic
phrase.
We complained so much to the province of Ontario that the government
passed laws forbidding restrictive covenants, and that is now the law in Ontario.
A good custom, like a light, can cast its shadow, and Manitoba did exactly the
same thing. Mr. Campbell, the premier of that province, and the attorneygeneral, passed similar laws.
Mr. Senator, you asked the question as to whether or not there were any of
these discriminations. Well, they certainly do exist. For instance, certain
theatres in Nova Scotia forbid Negroes entering and there is no black mark
against them—-and that is not meant as a pun. The Negroes were refused
admission.
Hon. Mr. Kinley: I have never heard of Negroes being refused admission to
a theatre in Nova Scotia. Where was it?
Mr. Hayes: It was at Amherst.
Mr. Monroe Abbey: The Negro was not refused entrance to the theatre;
it was a young girl, and she was not allowed entrance to the orchestra of the
theatre, but had to go upstairs.
Mr. Hayes: There is documentary evidence of two such instances. The
rarity of such instances does not indicate that the people of Nova Scotia practice
discrimination. The fact is that the discrimination may have been on the part
of the local manager or ticket taker at the theatre. Then there was the case in
Montreal of the ejection of a Negro from the New York tavern.
These are unfortunate situations. Where they are unimportant we don’t
feel, as a minority group, that it is worthwhile starting a terrific fight about them.
People are entitled to their likes and dislikes. Certainly there can be no law of the
land which says that people must like each other. The question is to remove
prejudice and to prevent discrimination, so that if a person does not like some
body else he will not prevent that person from enjoying the pleasures he has as a
.citizen of this country.
I come to the last item of discrimination, namely that of resorts. I think
this is a pathetic situation, in Canada as well as in the United States. There
are so many hotels and resorts which prevent people from entering, on the ground
that they are of a certain race. So often these places say they are entitled to
allow restricted clientele and to bar others on the ground that they are Jewish.
If they want to debar a man because he is an inebriate or a social miscast, that
is something else which to my mind is perfectly all right. We do not think he is
entitled to say it on a general rubric that this person is Jewish, and therefore
discriminate against him. As a matter of fact, that was learned partly by the
Province of Ontario when they passed an anti-discrimination act some years
ago, not preventing the managers from refusing admissions to hotels, but prevent
ing the advertising of such offensive material; which, though it does not strike
at the root principle, goes some way in preventing the advertising of this blatant
discrimination. So that there are some evidence of support of the idea, Mr. Chair
man.
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Hon. Mr. Kinley : You are a very intelligent man. Have you ever searched
yourself to see if there is no reason why this condition should exist with regard
to such well-educated people as yourself?
Mr. Hayes : Yes. There have been many studies made and there has been
much introspection on the matter. Many theories are advanced. Generally,
we feel it is an objective statement to make that most discrimination is an
unreasoned thing; that when people are prevented from discrimination they
themselves recognize that the discrimination was neither equitable nor fair
nor even necessary.
The Chairman: Nor gentlemanly.
Mr. Hayes : I am leaving out the “gentlemanly” part, for obvious reasons,—
that it is not a question in our mind of a matter of courtesy or chivalry, it is a
matter of innate rights; that if a person enters the country, if he is an immigrant,
or if his grandfather was born here, he has the inalienable rights of that country,
whether they are contained in a bill of rights or are codified in the common law.
To deny them hurts the country itself ; never mind the effect on the person
discriminated against ; we accept that as a penalty ; but, without sermonizing,
it can be said that the effect on the total community is bad when you allow
one pattern of citizenship to be imposed on one group and another upon another
group. To have two or three conceptions of citizenship is not democracy. It
is not suggested that in given cases Jewish people are without fault.
Hon. Mr. Baird : How do you suppose that such conditions are built up,
and what causes them to continue? Why do people behave in this way when
their cultures are intermingled? Should not these conditions remedy them
selves?
Mr. Hayes: They should ; and they do at a certain time. For example,
in Europe prior to the war anti-Semitism was not a factor in matters of social
discrimination. In fact, in the United States and Canada there are many more
instances of the exclusion of Jews from resorts than there were in Europe. Then,
of course, came the great cataclysm, the Hitlerian era, the contagion of antiSemitism, not necessarily because Mr. Goebbels believed it, not necessarily
because Goering believed it, but because it was a matter of haul politique, in
order to create the situation necessary for Nazism and Fascism to continue.
This is proved by the fact that in Japan, where there are not any Jews, and
therefore no anti-Semitism, because there were no Jews for it to operate against,
they had to create it in order to succeed in their political aspirations. But I
think you would need a special committee to take the time to go into the causes
of anti-Semitism. I know you have been looking at me as though I am
impinging on the time of your committee too much.
The Chairman: No, no.
Hon. Mr. Kinley: No.
The Chairman: No. We have enjoyed your remarks thoroughly. But a
chairman’s job is an exacting one. When you have a number of delegates, half
an hour seems so inadequate to handle such a question as you have presented
here. Your statement has been a model of condensation and accuracy, and you
have made a splendid case. The half hour, however, has rather more than
disappeared; and while I do not want to interfere with any questions or their
answers, we must be just to those who are following.
Hon. Mr. Kinley: I brought this up. I do not think that it is altogether
a matter of indignity to one element. I have heard of farmers who put up the
notice “No Englishmen need apply”. So it is not altogether—
Mr. Hayes: We are as much against that. I mentioned already, looking
at Senator Gouin, that very matter, that we have many evidences of an antiFrench-Canadian feeling; and our desire for fair employment practices is just
as keen because it will prevent discrimination against French Canadians or
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such signs as “No Englishmen need apply” as it is for our own people, because
we do not think that special rules for Jews would be either justifiable or
practicable.
The Chairman: Or desirable.
Mr. Hayes : Or desirable. It is only that we feel that this situation in its
entirety should be corrected.
Hon. Mr. Kinley: You do not think that if a man becomes troublesome or
non-co-operative the employer should have to keep him?
Mr. Hayes: On the other hand, there are many Jews who are employed
by Jews who are fired every day, and rightly. The only thing I might add is
that the Jewish community do not pretend to have all the virtues, but they
certainly do not admit that they have all the vices.
Hon. Mr. Gouin: It is just the general principle of no discrimination that
is being advocated, no discrimination as to class, race, language or religion.
With this I agree entirely. As to the remedies which I advocated, the question
of disallowance in particular would require, I think, very, very careful con
sideration. The first years of Confederation were what I would describe as an
example of disallowance being exercised almost continuously, and in my opinion
very arbitrarily. I believe that it is mainly by persuasion that we can reach
the objective that we all have in mind. We want to obtain the full recognition
of the inherent dignity of each member of our Canadian society. But it is not
by exercising what I would call compulsion, or trying to exercise compulsion,
against the provinces, that we1 could obtain satisfactory results. .What I stated
before the Senate, and what I want to repeat in a few seconds, is that first of all
we have to agree here, Mr. Chairman, on some fundamental principles and then
to try to convince as many people as possible, and in particular the provincial
authorities, that they should agree also on these fundamental principles; and
what could be done by the Canadian Parliament, by the way, in so far as it is
provincial jurisdiction which is affected, is merely to make a recommendation.
I suggest that it has to be done in a very tactful way, otherwise, instead of
helping our cause, on the contrary, with the delicate situation -which is now
existing, it would make things even worse than they are. The first federalprovincial conference was a great success ; it exceeded, I think, all our hopes.
What is under consideration is not the amendment of the constitution, it is only
ways and means of amending the constitution. I said, and I have to repeat,
that it will be a great pity to complicate too much that very, very difficult
problem ; and I suggest that we have to wait until they have agreed on a
procedure, and then to say that it would be only reasonable to incorporate into
our constitution at least some fundamental principles, even if we cannot agree
upon as many general rules as we would like to make.
The Chairman : Thank you, Senator. Gentlemen, the committee wishes to
thank you for your excellent and splendid presentation.
The next item on our program is a presentation of the Canadian Congress
of Labour. The Department of Research of that great labour organization has
done us the favour and the honour and the compliment of preparing a brief
which Dr. Forsey, the Director of Research, will now present. Dr. Eugene
Forsey. You have others with you?
Dr. Eugene A. Forsey : Yes; we have Mr. J. E. McGuire and Mr. C. J.
Williams. Mr. McGuire is a member of our Executive Committee and SecretaryTreasurer of the Canadian Brotherhood of Railway Employees and other trans
port workers. Mr. Williams is our Director of Public Relations.
Mr. Chairman and members of the committee—
Hon. Mr. Kinley: Excuse me, but is this the CIO?
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Dr. Forsey: No, senator, it is not; it does not exist in Canada. This brief is
submitted by the Canadian Congress of Labour, which is a purely autonomous
Canadian organization which does take in many branches, but not all, of the
unions in the United States which belong to the CIO.
The Chairman : How long has it been in existence?
Dr. Forsey: Since 1940.
The Chairman : And about how many people does it represent?
Dr. Forsey: About 350,000. That statement is embodied in our brief. I
am glad Senator Kinley asked that question because it is important to realize
that this is an autonomous Canadian organization.
Hon. Mr. Kinley: Who is the president of the Canadian Congress of Labour?
Dr. Forsey: Mr. A. R. Mosher, and Mr. Conroy is our secretary-treasurer.
We have I am afraid, Mr. Chairman, a- brief which is by no means brief, and I
am quite certain we cannot read it all in the time at our disposal now. Therefore,
with your permission I am going to ask to have it tabled with the committee, and
I shall read just certain parts to which I want to draw your attention.
The Chairman : We are in your hands.
Dr. Forsey: The Canadian Congress of Labour, representing some 350,000
Canadian workers in a wide variety of industries, welcomes this opportunity
of appearing before you. Labour is vitally interested in this question. It has
reason to be. Individually and collectively, it has suffered more from the
deprivation of human rights and fundamental freedoms than any other section
of the community. Unions came into existence to gain these rights and freedoms
for the workers. They remain in existence to protect what they have won and
to gain more. Their burden will be considerably lightened if some of the
most important rights and freedoms can be protected, by a fundamental law,
against violation both by private persons and corporations and by public
authorities—dominion, provincial and municipal.
That is one obvious reason why labour favours the incorporation of a
Bill of Rights in our written Constitution. But there is a more basic reason.
Unions can flourish, and workers can progress, only in a genuinely free and
democratic society, in w'hich the rights of all citizens, not merely of union
members or wage earners, are secure. Canadian Labour not only abhors
dictatorship, of any colour or stripe, by any class ; it seeks for itself no special
privileges, no rights, no freedoms, that it is not prepared to see granted equally
to all other law-abiding citizens and their democratic organizations.
1. What do we mean by a Bill of Rights? A mere Act of the Dominion
Parliament is not enough. What Parliament has done, Parliament can undo;
and there are many things it cannot do at all. Many of the most important
rights and freedoms lie wholly, or largely, beyond its jurisdiction. They are
almost completely at the mercy of the provinces, and of the municipalities, over
which the provinces have jurisdiction, and it is from provinces and municipalities
that many of the worst attacks on freedom in the last fifteen years have come.
The Dominion has, indeed, certain powers of control over the provinces.
The Dominion Government can instruct a Lieutenant-Governor to reserve
any provincial bill, which then comes into effect only if the Governor-General,
acting on the advice of his ministers, assents. It can disallow any provincial
Act within one year of its receipt by the Governor-General. It can make
remedial orders to protect certain rights of certain religious minorities in all
the provinces except Newfoundland, under section 93 of the British North
America Act, section 22 of the Manitoba Act, and section 17 of the Saskatchewan
and Alberta Acts. If the terms of such remedial orders are not carried out
by the provinces concerned, then the dominion parliament can pass remedial
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acts to repair the omission. These powers are important, and should be used
to protect fundamental rights and freedoms whenever necessary. But even if
they were used to the full, they would not be enough. Reservation is manifestly
no use once a bill has received the Lieutenant-Governor’s assent. Disallowance
cannot touch Acts which have been in force for more than the prescribed year;
and there are some iniquities, like the notorious Quebec Padlock Act, which
have been on the statute books for many years. Moreover, no one really
expects any dominion government to make full use of its powers of control
over the provinces to protect fundamental rights and freedoms. The power to
make remedial orders and to pass Remedial Acts in relation- to education
is now probably almost a dead letter. Newfoundland did not even ask to
have section 93 applied to her, preferring to rely exclusively on the protection
of the courts. Reservation stopped the Alberta Accurate News and Information
Bill in 1937. It did not stop the Quebec Padlock Bill in the same year, nor
the Prince Edward Island Trade Union Bill of 1948. Disallowance wiped out
a series of Alberta Acts infringing on fundamental freedoms in 1937 and the
years immediately following. It did not touch the Quebec Padlock Act, which
was quite as bad, or worse, nor the Prince Edward Island Trade Union Act of
1948 (though in this case the possibility of disallowance may have helped bring
about the repeal of most of the 1948 Act in 1949.)
The use of the powers is uncertain. A good deal may depend on whether
the Dominion Government, in office at the time cherishes strong views of
“provincial rights.” Something may depend on its political courage. Much
may depend on the political strength of the forces supporting and opposing
the legislation. There is only too much reason to fear that the powers will
not be used in precisely the cases where their use is most necessary. An
uncertain protection against assaults on freedom is better than none at all,
but it is not good enough. On the other hand, the certain protection afforded
by a Bill of Rights may also be not good enough. Subtle but disastrous
invasions of fundamental freedoms might slip through the meshes of the legal
net, and the Dominion’s present powers of control over the provinces would
therefore still be necessary to deal with these.
A Bill of Rights to be effective must be part of our fundamental law. It
must put the rights it seeks to protect beyond the power of both the Dominion
parliament and provincial legislatures. It must subtract from the sovereignty
of the legislative bodies to add to the sovereignty of the citizens.
2. But do we need a Bill of Rights? Britain has nothing of the sort. Her
“Bill of Rights” is an ordinary Act of Parliament which Parliament can repeal
at any moment. Yet, in practice, as everyone knows, fundamental rights and
human freedoms are more securely established and more fully protected in
Britain than anywhere else in the world. A great tradition, of respect for indi
vidual freedom, of tolerance for dissent, of eternal vigilance, has made civil
liberties practically impregnable. If Britain needs nothing more, why Canada?
First, Canada is a federal state. In Britain any local infringement of civil
liberties can be remedied by the sovereign Parliament. In Canada it cannot.
The municipalities are altogether beyond the power of the Dominion Government
and Parliament, and the provinces, in practice, almost entirely so.
Second, Canada is a land of many peoples and many traditions. This
enriches our national life. But it gives prejudice extra targets, and it means
that the British tradition is only one among many, some of them much less
tolerant or much less alert to the dangers of intolerance.
Third, the British tradition itself, in the matter of civil liberties, is a good
deal less robust here, even among the people of British origin, than it is in Britain.
Some of the worst outrages upon human rights and fundamental freedoms in
61063—2
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recent years have been perpetrated in parts of the country inhabited predomin
antly by people of British stock. It is only necessary to mention the notorious
affair at Dresden, Ontario, and the villainous restrictive covenant at Point
Edward, Ontario. Everybody knows that certain resorts patronized mainly by
people of British stock refuse to admit Jews. The Prince Edward Island Trade
Union Act issued from a community overwhelmingly British. The Quebec Pad
lock Act produced not so much as a squeak of protest from the two great Englishlanguage newspapers of Montreal ; on the contrary, they defended it with enthusi
asm (see, for example, their editorials of January 10, 1939).
We have a civil liberties tradition. It has been immensely valuable. Nothing
can take its place. Even with the best Bill of Rights it will still be indispensable,
for the defence of human rghts and fundamental freedoms in the Courts is costly,
and most of the victims are poor. Unless public-spirited citizens whose own ox
is not being gored are ready to fight and pay for the defence of other people’s
rights, even the rights of those they totally disagree with, then freedom will fail,
be the legal safeguards what they may.
Fourth, Britain has no written constitution, incapable of change by ordinary
Act of Parliament. Canada has, and it establishes rights which neither parlia
ment nor legislatures, can touch. It is possible that in time we shall develop
here so powerful a civil liberties tradition that a Bill of Rights embedded in the
written, constitution, beyond the reach of parliament or any legislature, may
become superfluous. But that time has not come, and there is no sign that it is
coming soom. Meanwhile, such tradition as we have, though invaluable, is not
enough. A Bill of Rights also is essential.
3. What should the Bill of Rights contain?
Two years ago, the committee for a Bill of Rights1 submitted to the joint
committee of both houses on Human Rights and Fundamental Freedoms a draft
amendment to the British North America Act embodying its idea of what a
Bill of Rights should contain. This committee has before it, 'by its terms of
reference, a second draft Act to which it is required to give particular con
sideration. The two cover much the same ground. The earlier draft states
explicitly that it is to bind the provincial legislatures as well as the Dominion
parliament. It does not contain the single provision of the second draft to
which we take strong objection. On the other hand, it does not explicity bind
Dominion or provincial administrative officers or municipalities or private per
sons or corporations. It will perhaps be most useful if we consider, both drafts
together, and submit our suggestions for a composite enactment incorporating
the best features of both, with certain additions which we think necessary.
(1) We suggest that the heading “Civil Rights” in the 1948 draft is
unfortunate and misleading, and likely to hinder the adoption -of the legislation.
The term “civil rights” is already used in the British North America Act, notably
in section 92, head. 13, which gives the provincial legislatures exelusve jurisdiction
over “property and civil rights in the province” (except those parts of this
subject-matter assigned exclusively to the Dominion by section 91), subject, of
6-ourse to the Dominion’s powers of control,- already noted, and to- the provisions
of section 94. The use of the term “civil rights” in the Bill of Rights is
unfortunate and misleading and likely to hinder its adoption because it suggests
invasion of an important provincial jurisdiction, a jurisdiction particularly cher
ished by the province of Quebec, whose special system of civil law it preserves.
No reasonable person in Canada has the slightest desire to undermine or whittle
away that system, nor would the draft Act involve anything of the sort. As
Professor Scott has pointed out, in his admirable article (27 Canadian Bar
Review, No. 5, May 1949, pp. 497-536), the “civil rights” of section 92, head 13,
are not the same thing as “civil liberties:” “They refer, with few exceptions, to
the field of private law, not to public law .... All the civil liberties which
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belong to the field of public and constitutional law are therefore quite distinct
from the civil rights which derive from private law. The Civil Code of Quebec
contains many civil rights but no civil libertés.” (P. 508. See also pp. 509-11.)
It follows that a Bill of Rights would not constitute an invasion of the provincial
jurisdiction over civil rights, nor a subversion of the civil law of Quebec ; and it is
important that no words in the Act should give a contrary impression.
(2) We suggest that the proposed section 148 should begin: “Notwith
standing anything in this Act, it shall not be lawful for the Parliament of
Canada, or the Legislature of any province, or any Dominion or provincial
authority, or any municipality, or any person, to deny or abridge the rights
conferred or confirmed by this and the three following sections.” The enumera
tion of rights would then follow.
(3) It would follow that the enumeration would confer or confirm only
enforcible rights, not such mere general declarations of principle as Article 13 (3)
of the latter draft.
(4) We think Article 1 of the later draft might be dropped. Everything
of real value in it seems to be covered in more precise terms elsewhere in one
draft or the other or both. The bald statement, “Everyone has the- right to
life, liberty and the security of person” might be taken to prohibit capital
punishment, and, indeed, imprisonment. We do not wish to express any opinion
on capital punishment ; but we do not think a prohibition of it belongs in a
Bill" of Rights.
(5) We doubt the necessity of a prohibition of slavery in twentieth century
Canada, and the desirability of including in this enactment anything not really
necessary. A prohibition of involuntary servitude, however, might be a useful
and necessary protection of the right to strike, to which we attach the greatest
importance. In 1946, it was indefinitely suspended in the basic steel plants,
by Order-in-Council, on the eve of a legal strike.
(6) We suggest that Article 3 of the later draft should be broadened by
including certain parts of clause (t>) of the earlier draft: “No one shall be
subj ected to torture or to cruel, inhuman or unusual punishment, or to degrading
treatment or punishment.” It is important to prohibit anythink like the “third
degree,” and the desirability of the rest of this clause is self-evident.
(7) Article 4 of the later draft we think might be expressed more precisely
in terms adapted from the opening words of the fourteenth amendment to
the United States Constitution : “All persons born or naturalized in Canada
are citizens of Canada and their rights, privileges and immunities as such shall
not be abridged or denied.” This principle the Supreme Court of Canada, in
the Alberta Press Bill reference case, tried. to import into the existing British
North America Act via the preamble to that Act; but it may be doubted
whether the attempt was altogether successful, and we submit that the principle
should be put beyond question. The Alberta Press Bill, the Prince Edward
Island Trade Union Act of 1948, the Prince Edward Island Election Act (pro
hibiting non-residents from taking part in provincial elections), and the recent
changes in the franchise for the Quebec Legislative Assembly, all show that
something of the sort is necessary.
(8) Article 12 of the later draft would seem to follow: “Everyone legally
resident in Canada has the right to freedom of movement and residence within
the country, and the right to leave and return to the country.” We must point
out, however, that, taken literally, this Article might be held to prohibit
imprisonment; wartime restrictions on freedom of movement within certain
defence areas; refusal of foreign exchange by the Foreign Exchange Control
61063—2i
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Board ; and the deportation of undesirable aliens by due process of law. With
the general purpose of the Article we are in full agreement; but we suggest
that its precise implications call for further study.
(9) Article 4 of the later draft was no doubt intended to cover much more
than the provision we have suggested under (7), above. But we think the
further points involved can be covered in more precise terms by adaptations
of Articles 5-11, 13 (1) and (2), 14 (2), the proposed sections 149 and 150, and
by some such specific provision for Fair Employment Practices and similar
matters as is contained in sections 8-14 of the Saskatchewan Bill of Rights.
(10) We are heartily in favour of Article 5 of the later draft, “All are
equal before the law and are entitled without any discrimination to equal pro
tection of the law.” We are also heartily in favour of the proposed section 149,
“Every person is entitled to all the rights and freedoms herein set forth without
distinction of any kind, such as race, colour, sex, language, religion, political or
other opinion, national or social origin, property, birth or other status”, with
one qualification. The word “political” raises the possibility that Communists
or Fascists might use ths section to force themselves into positions from which,
in the interests of public safety, they should be debarred. We do not favour
any enactment which would lead to this result, though we admit the difficulty
of framing a section which would protect the community against this danger
without at the same time making easier improper discrimination against members
of ordinary political parties.
(11) We suggest that the proposed Article 5 be immediately followed by a
revised section 149, and this in turn by the provisions of the Saskatchewan Bill
of Rights, sections 8-14:
8. (1) Every person and every class of persons shall enjoy the right
to obtain and retain employment without discrimination with respect to
the compensation, terms, conditions or privileges of employment because
of the race, creed, religion, colour or ethnic or national origin of such
person or class of persons.
(2) Nothing in subsection (1) shall deprive a religious institution or
any school or board of trustees thereof of the right to employ persons of
any particular creed or religion where religious instruction forms or can
form the whole or part of the instruction or training provided by such
institution, or by such school or board of trustees pursuant to the pro
visions of The School Act, and nothing in subsection (1) shall apply with
respect to domestic service or employment involving a personal relation
ship.
9. Every person and every class of persons shall enjoy the right to
engage in and carry on any occupation, business or enterprise under the
law without discrimination because of the race, creed, religion, colour or
ethnic or national origin of such person or class of persons.
10. Every person and every class of persons shall enjoy the right to
acquire by purchase, to own in fee simple or otherwise, to lease, rent and
to occupy any lands, messuages, tenements or hereditaments, corporeal or
incorporeal, of every natute and description, and every estate or interest
therein, whether legal or equitable, without discrimination because of the
race, creed, religion, colour or ethnic or national origin of such person or
class of persons.
11. Every person and every class of persons shall enjoy the right to
obtain the accommodation or facilities of any standard or other hotel,
victualling house, theatre or other place to which the public is customarily
admitted, regardless of the race, creed, religion, colour or ethnic or national
origin of such person or class of persons.
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12. Every person and every class of persons shall enjoy the right to
membership in and all of the benefits appertaining to membership in
every professional society, trade union or other occupational organization
without discrimination because of the race, creed, religion, colour or ethnic
or national origin of such person or class of persons.
13. (1) Every person and every class of persons shall enjoy the right
to education in any school, college, university or other institution or place
of learning, vocational training or apprenticeship without discrimination
because of the race, creed, religion, colour or ethnic or national origin of
such person or class of persons.
(2) Nothing in subsection (1) shall prevent a school, college, univer
sity or other institution or place of learning which enrolls persons of a
particular creed or religion exclusively, or which is conducted by a
religious order or society, from continuing its policy with respect to such
enrolment.
14. (1) No person shall publish, display or cause or permit to be
published or displayed on any lands or premises or in any newspaper,
through any radio broadcasting station, or by means of any other medium
which he owns, controls, distributes or sells, any notice, sign, symbol,
emblem or other representation tending or likely to tend to deprive,
abridge or otherwise restrict, because of the race, creed, religion, colour
or ethnic or national origin of any person or class of persons, the enjoy
ment by any such person or class of persons of any right to which he or
it is entitled under the' law.
(2) Nothing in subsection (1) shall be construed as restricting the
right to freedom of speech under the law, upon any subject.
The Chairman: Where is the Saskatchewan Bill of Rights to be found?
Dr. Forsey: It is embodied in an act of the province of Saskatchewan,
passed in 1944 or 1945, I think. I am sorry that I inadvertently left out the
reference to the year and the chapter, but I shall be glad to give the reference to
the committee later.
(12) The necessity for provisions of this kind had been made painfully
evident. At our last convention, our National Committee for Racial Tolerance
reported as follows:
.... a careful survey of the situation in Canada will reveal the
existence of racial and religious discrimination ....
A common form of property discrimination is the restrictive covenant.
It is found in deeds or leases and is inserted to exclude members of certain
religions or races from buying or renting property. One such covenant was
recently included by Joseph H. Murphy in the land-deed of a housing
development in Sarnia, which excluded all people whose ancestors were
from “that part of Europe lying south of latitude 55 degrees and east of
longitude 15 degrees east,” excepting those people who are “four genera
tions removed from such territory, unless they are wholly or partly of
Negro, Asiatic, coloured or Semitic blood.” It can be seen from this
deed that people whose ancestors came from France, Italy, Greece, Ger
many—in fact, from anywhere, except the British Islands, Denmark and
Southern Norway are barred from buying property in this development.
Recently, a number of similar deeds came to light in the Lake Simcoe
area, the Lake Huron area and a number of other places.
During 1949, the appeal court of Ontario has dismissed by unanimous
decision an appeal to set aside the judgment of Mr. Justice Schroeder
of last year which upheld a discriminatory clause in a property deed
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barring Jews and Negroes from buying property in Beach 0’Pines, near
Sarnia, Ont. Mr. Justice Schroeder had indicated that it was not within
the power of the court to legislate in such matters, since there was no
law in Ontario which barred the inclusion of such restrictive clauses in
property deeds. He pointed out that the change in the law was entirely
the responsibility of the Ontario legislature: His opinion has now been
reinforced by the unanimous decision of the higher court. . . .
The extent of discrimination in employment in a number of Canadian
provinces is not generally recognized. Such discrimination is often a
subtle thing and difficult of proof. In 1948, a writer for a national
Canadian publication disclosed the result of a project he had undertaken.
He found that out of 47 telephone applications for jobs, 41 out of 47 were
granted interviews when the name used was Anglo-Saxon. Only 17 out
of 47 interviews were arranged when the name used was Jewish. A study
made in Toronto, in 1946, by the central region of the Canadian Jewish
Congress indicated that, there is not a Jewish white collar worker employed
by a Toronto bank office and no Jew or Negro on the city police force.
Reports also from heads of employment agencies bring out many facts
of discrimination, because of race, religion or national origin. The very
practice of making inquiries on job application forms in respect to race
and religion is an indication of an unhealthy situation. . . .
Some time ago, Brother Wm. MacDonald, Educational Director of
the United Automobile Workers’ Union for Canada, brought the following
to our attention:
In April of this year, he and Kermit Meade of Detroit arrived to
attend a union conference in Chatham, Ont. Reservations had been
obtained by Brother MacDonald for both of them to stay at a prominent
hotel in this city. When the hotel heard that Mr. Meade was a Negro
they refused to rent a room to him. Both sought lodging in another hotel
in Chatham only to meet with the same experience. As a result they had
to spend the night in Windsor and drive all the way to Chatham.
The practice of excluding people from hotels and restaurants on
racial grounds is entirely too common in a number of places. The words
“Restricted Clientele” are widely used • by summer hotels and in 80 per
cent of the cases the motive is to keep out people because of their racial
ancestry. A case against a hotel keeper in the Laurentians for ejecting
two Jewish guests on the sole grounds that they were Jewish is now before
the Quebec courts. Recently, the town of Dresden, Ont., received wide
publicity because the restaurants, pool rooms, barber and beauty shops
refused to accept the patronage of any of the neighbourhood coloured
people, who form 17 per cent of the town’s 2,000 population. . . .
(13) The reports of the recent parliamentary Committees on the Indian
Act have also drawn attention to the deplorable shortcomings of our policy
towards these original owners of our country. Revision of the Indian Act to
redress persistent injustices is long overdue, and a Bill of Rights prohibiting
discrimination would be of immeasurable assistance.
(14) Article 5 should also be supplemented by a strengthened form of the
proposed section 150 in the later draft: “Any person whose rights or freedoms
as' herein set forth have been violated may apply for relief on notice of motion
to the Supreme or Superior Court of the province in which the violation occurred.”
This, we think, is inadequate. More than once, in considering or undertaking
test cases on the validity of provincial Acts, the aggrieved parties have found
that there was no appeal beyond the provincial Courts. (See Saumar vs. the
Recorder’s Court, 1947, S.C.R. 492, and In re Eula Patterson, unreported, in
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the Supreme Court of Canada, February, 1948. This latter case involved one
of our own unions. The same difficulty arose in connection with any attempt
to bring a test case aaginst the Prince Edward Island Trade Union Act of 1948.)
(15) Article 7 (1) provides: “No person shall be subjected to arbitrary
arrest, detention or exile.” Two recent cases show the necessity for something
of this kind. Both are described in the brief submitted by the Committee for a
Bill of Rights to the Joint Committee of both Houses two years ago:
(а) The order in council which was passed on October 6, 1945, was
another illustration of disregard of constitutional liberties. Habeas corpus
was swept aside. Persons were detained and interrogated by a Royal
Commission and before any Court trial was held, their guilt was publicized
by findings of a Royal Commission. The ordinary protection of counsel
and habeas corpus was denied to them. No charges were preferred against
them but they were held incommunicado. No one would deny the gravity
of the acts of disloyalty and espionage of which they were suspected. The
need to abandon ordinary judicial procedures of investigation, warrants
for arrest, trial and the right not to incriminate themselves were at least
questionable. It is doubtful whether the abandonment of the ordinary
judicial procedures in any way aided the detection or prosecution of those
involved. Indeed it tended to distract attention from the gravity of the
offenses that were disclosed and provided a dangerous precedent which
could be used with less justification in the future.
(б) Under the sweeping powers conferred by the War Measures Act,
the Executive (or Cabinet) in, December 1945, some months after the
cessation of hostilities and without reference to Parliament passed three
orders in council, which if they had been enforced, would have exiled to
Japan some 11,000 or more persons of Japanese origin, a large proportion
of whom were Canadian born citizens. It is true that some of those liable
to be “expatriated” to Japan had signed a request to be sent to Japan. But
it is also true that none of them had committed any offence against, the
law or had been guilty of any acts of disloyalty. These orders were
referred to the Supreme Court of Canada and on appeal to the Judicial
Committee of the Privy Council for an opinion as to their validity. The
Judicial Committee held that they were a wholly valid exercise of power
by the Executive. Subsequently the government rescinded these orders
and they were never enforced. The importance of this case, however, does
not lie in the rights or wrongs of the orders themselves but in the implica
tions of the judgment of the Judicial Committee. The Judicial Committee
did not base its determination upon the fact that the persons affected were
“of the Japanese race” nor on the fact that the orders for deportation in
the main referred to persons who had signed “a request.” Their reasoning
would have applied with equal force had the persons to be deported been of
the French or Scotch “race” or of any other racial origin, and whether
or not any offence had been suggested or proved against them. In effect
the Judicial Committee held that so long as the orders in council pur
ported to be based upon the existence of an emergency, of “real” or
“apprehended” war, that they could provide for the exile of any Canadian
citizen at any time to any place, without trial and with or without proof
of the commission or alleged commission of any offence. The Courts, it
was held, had no obligation and indeed no right to consider whether such
actions were in fact related to the emergency or necessary or reasonably
necessary because of any emergency. They were required to hold the
orders in council valid without anything but formal inquiry into the
recitals to the effect that they were deemed necessary. If there had been
in existence a Bill of Rights such as you have in the Constitution of the
United States, the Courts would have had the power to inquire whether
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or not the exile of citizens was in fact required by any clear and present
danger and to have pronounced the orders invalid if their conclusion had
been that they were not so justified. The fact that Great Britain and the
United States had taken part in two world wars without finding it necessary
to exercise any such extreme power of exiling citizens in wartime might
have assisted the Court in its conclusion.
(16) Unions are particularly interested in freedom from arbitrary arrest
because arrests of union leaders and members on trumped-up or frivolous charges
have so often been used to break strikes. Doubtless the mere prohibition of
arbitrary arrest by a Bill of Rights will not by itself put a stop to this sort of
thing. But it will at east provide a solid basis for specific legislation on the
matter.
(17) Articles 7 (2) and (3) and Article 8 go together:
7. (2) Any person who is arrested or detained shall be promptly
informed of the reasons for the arrest or detention and be entitled to a
fair hearing within a reasonable time or to release.
(3) No one shall be denied the right to reasonable bail without just
cause.
8. Every person who is deprived of his liberty by arrest or detention
shall have an effective remedy in the nature of habeas corpus by which
the lawfulness of his detention shall be decided speedily by a court and
his release ordered if the detention is not lawful.
Unions are, again, particularly interested in protection of the right to reasonable
bail. The imposition of unreasonable bail, following arbitrary arrest, is a further
refinement of legal strike-breaking with which union leaders and members have
become painfully familiar. The necessity for Article 7 (2) and Article 8 was, of
course, illustrated by the procedure in the espionage inquiry, already described.
(18) The precise wording of Article 7 (1) and (2) may call fbr reconsideration.
Article 7(1) might be held to prevent any deportation of alien residents. Under
Article 7 (2), on the other hand, it might be held, in deportation cases, that a
mere hearing by a Board of departmental officials was enough to satisfy the
requirement.
(19) Under Article 9, a properly constituted administrative tribunal like
the Canada Labour Relations Board might be held not to be “an independent
and impartial tribunal.” We are anxious to preserve such tribunals, which, we
think, perform an essential function which could not be adequately, or even
tolerably, performed by the ordinary Courts. But the administrative tribunals
must be properly constituted and subject to proper and effective safeguards. This
is a complicated question, on which a Canadian Bar Association Committee
recently submitted a very able report to that body. (26 •Canadian Bar Review,
No. 9, November 1948, pp. 1333-55.)
(20) We agree with Article 10, though the phrase “all the guarantees
necessary” might be made more precise; for example, it might, like clause (e)
of the 1948 draft, specify “the right to be represented by counsel.” It is most
necessary that the ancient Common Law principle that a man is innocent until
proven guilty should be enshrined in our fundamental law. It is equally necessary
that ex post facto laws creating retroactive offences or imposing retroactive
penalties, should be prohibited. On the other hand, the outright prohibition of
all ex post facto laws in the United States Constitution outlaws Acts of Indemnity,
which can serve a useful purpose.
(21) The first part of Article 11, “No one shall be subjected to arbitrary
interference with his privacy, family, home or correspondence,” is practically
identical with clause (c) of the 1948 draft Act, and is certainly unexceptionable.
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It might, however, be worth adding the very specific words of the fourth amend
ment to the United States Constitution, which embodies the vital principle of
Lord Camden’s judgment declaring general warrants illegal: “The right of the
people to be secure in their persons, houses, papers and effects, against unreason
able searches and seizures, shall not be violated, and no warrants shall issue
except upon probable cause, supported by oath or affirmation, and particularly
describing the place to be searched and the persons or things to be seized.” A
provision of this sort would probably render illegal section 14 of the Quebec
Padlock Act, which empowers the Attorney-General to order the confiscation
and destruction of any newspaper, periodical, etc., which he considers is propa
gating Communism or Bolshevism. It would certainly make illegal the provi
sions of section 9 of the Quebec Act Respecting Publications and Public Morals,
which obliges any officer of the Provincial Police, and any constable or other
peace officer, to seize, “with or without warrant,” every publication subject to a
censure order of the provincial Board of Cinema Censors.
(22) The second part of Article 11, however, providing protection against
“attacks upon (a person’s) honour and reputation,” might, we think, mean any
thing or nothing: too much (as in England), or too little (as here), according
to the state of the law of libel and slander. This part of the Article seems too
vague and sweeping. There should be some definition, and some explicit protec
tion of statements properly “privileged.”
(23) The second sentence of Article 11, “Everyone has the right to the
protection of the law against such interference or attacks”, we endorse, subject
to what we have just said about “attacks” on honour and reputation.
(24) The first two sections of Article 13 we endorse: “Men and women of
adult age, without any limitation due to race, nationality or religion, have the
right to marry and to found a family. They are entitled to equal rights as to
marriage and during marriage. (2) Marriages shall be entered into only with
the free and full consent of the intending spouses.” The third we have already
suggested should be dropped.
(25) We do not know what the first section of Article 14, “Everyone has
the right to own property,” etc., means. The second sentence, “No one shall be
arbitrarily deprived of his property”, we endorse.
(26) We heartily endorse Articles 15 and 16, and Article 17 (1) :
15. Everyone has the right to freedom of thought, conscience and
religion, this right includes freedom to change his religion or belief, and
freedom, either alone or in community with others, and in public or
private, to manifest his religion or belief in teaching, practice, worship
and observance.
16. Everyone has the right to freedom of opinion and expression;
this right includes freedom to hold opinions -without interference and to
seek, receive and impart information and ideas through any media and
regardless of frontiers.
17. (1) Everyone has the right to freedom of peaceful assembly and
association.
That religious freedom, and freedom of assembly for unpopular minorities
need protection has been made abundantly clear by the history of Jehovah’s
Witnesses in Quebec and by the recent attack on the Plymouth Brethren in
Shawinigan Falls. These cases, and the New Toronto case, (in which that town
tried to prohibit distribution of union circulars in its streets), have also shown
how necessary it is to protect freedom against not only the Dominion and the
provinces but the municipalities as well. In the New Toronto case, the Courts
held the civic by-law invalid. But in one of the Jehovah’s Witnesses’ cases in
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Quebec, the Court of Appeals upheld the by-law, and the Legislature followed
this up by an express enactment to the same effect.
(27) Article 17 (1) is the very corner-stone of trade unionism. But Article
17 (2) might be held to prohibit closed shop, union shop, maintenance of mem
bership, and even the Rand formula. Union security is a hard-won right. We
set great store by it. We shall not give it up without a struggle. If this clause
was not meant to outlaw union security, then it should be dropped or redrafted ;
if it was so intended, then we shall be glad to submit detailed reasons for holding
that any such prohibition would be a disastrous mistake, which would restrict
freedom, not enlarge it. We have, of course, not the slightest objection to the
most absolute prohibition of the use of force to compel anyone to join any
association.
The Chairman : It would be useful if you gave us a counter-draft, because
I assure you there was no intention to do what you suggest.
Hon. Mr. Gouin: This statement was taken from the Universal Declara
tion, but I must admit it is subject to the interpretation that has been indicated.
The Chairman: Then we should like to have a counter-draft. Wijl you
give us that?
Dr. Forsey: I shall be very glad to, sir.
(28) Article 18 (2) (Everyone has the right of equal access to public
service in the country) might be interpreted to mean, “regardless of qualifica
tions or ability.” We think the clause should make clear what we presume is
its real intention : prohibition of discrimination on account of race, religion,
colour or sex, etc., as in the proposed section 149 of this draft. We think also
that, as we have already suggested, the prohibition should extend to all employ
ment, not just public employment.
(29) Article 18 (1) and (3) provide:
(1) Everyone has the right to take part in the government of the
country, directly or through freely chosen representatives.
(3) The will of the people shall be the basis of the authority of
government; this will shall be expressed in periodic and genuine election
which shall be by universal and equal suffrage and shall be held by
secret vote.
The meaning of the first section obviously depends on the third. The first,
declaratory sentence of the third section seems to us unnecessary, and might
raise objection from those who would be unwilling to accept it without some
reference to what they consider the divine basis of authority. The second,
enacting sentence is open to the objection that, taken literally, it would abolish
the right of the Crown to dissolve Parliament ; elections would come auto
matically at prescribed dates, as in the United States. This would be a violent
breach with our system of responsible government. We do not think this was
intended; if it was, we are prepared to present detailed argument against it.
If it was not intended to operate, then we think the point is better covered by
a clause like that applying to the Dominion Parliament under the British North
America Act, 1949 (No. 2), prohibiting provincial Legislatures from dispensing
with the requirement for an annual session, and prohibiting them from pro
longing their own lives except in time of real or apprehended invasion or insur
rection if the continuation is not opposed by more than one-third of the members
of the provincial Assembly. The Dominion Parliament is allowed to prolong
its own life also- in case of real or apprehended war, but this exception is
manifestly unnecessary for the provinces.
(30) We are not sure what is meant by "equal suffrage.” If it means equal
electoral districts, then it is almost certainly quite unattainable in Canada, unless
the phrase is very loosely interpreted.
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(31) We endorse the proposed section 151. We suggest that the effectiveness
of any Bill of Rights will be much enhanced if the Dominion and the provinces
adopt something like the British Crown proceedings Act, 1947. (See the article
on the subject by Sir Thomas Barnes, 26 Canadian Bar Review, No. 2, February
1948, pp. 387-98.) At present, the necessity of proceeding by petition of right
could largely nullify even the best constitutional guarantees of rights against
the Dominion and provincial Governments. In most jurisdictions, a fiat is
granted almost automatically; but in Quebec, as the Ropcarelli case proved, it
is not.
We are not asking for the inclusion in the Bill of Rights of such “economic”
rights and freedoms as the right to full employment, or freedom from want, or
decent housing, or as much education for every child as he can profit by. Our
reason is well stated in the brief supporting the 1948 draft Act, p. 7 :
. .not any
belief that these economic rights and opportunities are unimportant or irrelevant
to the consideration of creating genuine ‘freedom’ in modem society... We
exclude them because the establishment of such rights is the function of
detailed legislation and economic policy within the scope of Parliament and
the provincial legislatures and indeed of international action. It is an illusion
to suppose that the ‘right of employment’ or ‘freedom from want’ can be secured
by the type of constitutional declaration which is envisaged in a Bill of Rights.
Positive action is required for these ends, not the type of negative restriction on
the power of governments or legislatures to interfere with traditional liberty
which is properly the scope of a Bill of Rights.”
4. What is the next step?
We are sorry to say we' do not think that the adoption of a Bill of Rights
as part of the written Constitution of Canada will be easy or quick. It will
probably take some time. Meanwhile, attacks on fundamental rights and
liberties go on. What immediate action is possible?
“In the first place,” says Professor F. R. Scott, in the article already referred
to, “it would seem highly appropriate for Parliament to endorse officially the
Universal Declaration of Human Rights, thus putting itself on record as sup
porting the general principles therein set forth. Such endorsation, which could
be by way of a resolution adopted in the Senate and the Commons, would po
more infringe on provincial rights than did the signing of the Declaration itself.
No single Canadian law would be changed by this act alone, but there would
be a commitment of Parliament to an official statement of beliefs. It would
make the carrying out of the principles a matter of public policy. It might even
influence the decisions of courts having to decide whether private contracts were
contrary or not to public order and good morals. It would make the Declaration
something that had been voted on at Ottawa and not just something voted on in
Paris. And if the federal parliamentary approval were to be followed by the
approval of provincial legislatures, we should really feel that Canada had taken
her stand fully and firmly on behalf of these fundamental freedoms.
Secondly, the present Joint Committee of the Senate and House, of Commons
might be constituted into a standing committee of Parliament. The work of
such a committee is never finished. The ‘eternal vigilance’ necessary to maintain
liberty is better sustained if organized. At the present moment there are only
two standing Joint Committees at Ottawa—on the Library and on Printing.
Fundamental freedoms, their preservation and extension in Canada, might
perhaps claim an importance equal to these weighty subjects. The function of
such a committee would be to survey the situation in Canada from year to year
regarding the observance of freedoms, to supervise all federal laws and orders
in council from this point of view, to make recommendations for amendments
or new legislation to Parliament, and generally to keep alive the interest of
members and of the public in the subject. The steady work of such a committee
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over the years, the accumulation of records and experience, the regular publi
cation of reports, would make the issue of freedom and human rights matters
of national concern to the annual sessions of Parliament.
Finally, the experience of the United States may suggest a course of action
which could be followed with profit here. In 1939, Attorney-General Frank
Murphy established a Civil Rights Section in the Department of Justice at
Washington. Its purpose was to encourage more vigorous use of federal laws
protecting human rights and to centralize responsibility for their enforcement.
When the President’s Committee on Civil Rights reported in 1947, it declared
that ‘the Section’s record is a remarkable one’ and recommended that the federal
civil rights enforcement machinery should be greatly strenghthened. There are
of course differences in the Canadian constitution which must be taken into
account, but since the Criminal Law in Canada is federal in origin it seems true
to say that our Parliament has a greater responsibility for maintaining funda
mental freedoms than has the American Congress. The duty of such a section
would be by no means entirely punitive. It could investigate complaints about
the violation of civil liberties, and could serve as a centre for all the adminis
trative aspects of the programme. Acting in co-operation with a Joint Parlia
mentary Committee, it could provide secretarial assistance on a permanent basis
for the committee and could thus improve the quality of its deliberations.”
(“Dominion Jurisdiction over Human Rights,” 27 Canadian Bar Review, No. 5,
May 1949, pp. 534-6.)
Second, the Dominion should make use of all the very extensive power it
already possesses to protect fundamental rights and freedoms. Just what this
amounts to has been set forth in detail by Professor F. R. Scott, in the same
article.
We should like to lay particular emphasis on the powers of disallowance
and reservation of provincial legislation.
There have been at least seven flagrant provincial invasions, or attempted
invasions, of fundamental rights and freedoms in the last fifteen years. Each
of them deserves to be described1 at some length here.
(1) The Credit of Alberta Regulation Act, 1937. This set forth as its
object .the control of banking in Alberta to “attain for the people of Alberta
the full enjoyment of property and civil rights in the province”, required every
“banker” to obtain within twenty-one days a licence from the Provincial Credit
Commission, at a fee (not exceeding $100 for each building in the province in
which “the business of such banker is conducted”) to be fixed by the Commission.
Every bank employee had also to obtain a licence, at a maximum fee of $5.
The Social Credit Board was empowered to appoint one or more “local direc
torates” (on which the “banker” was to have two representatives) “to supervise,
direct and control the policy of the business of the banker... for the purpose
of preventing any act by such a banker” or his employees “constituting a restric
tion or interference, either direct or indirect, with the full enjoyment of property
and civil rights by any person within the province.” Each bank employee’s
application for a licence had to be supported by a recommendation of the local
directorate; and every application for a licence, whether by a “banker” or an
employee, had to be accompanied by an undertaking “whereby the applicant
undertakes to refrain from acting or assisting or encouraging any person or
persons to act in a manner which restricts or interferes with the property and
civil rights of any person or persons within the province”. The Provincial Credit
Commission was empowered to suspend, revoke or cancel at any time and with
out notice the licence of any “banker” or bank employee who committed a breach
of his “undertaking”. For renewal of any licence thus suspended, revoked or
cancelled, the Provincial Credit Commission could exact a fee not exceeding one
thousand times the original fee. The Commission could also, with the approval
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of the Lieutenant-Governor in Council, make regulations “prescribing the condi
tions upon which licences may be issued, and providing for the revocation, suspen
sion or withholding of such licences”, and “generally for the better carrying out
of the provisions of this Act”. Any unlicensed “banker” was to be incapable “of
commencing or maintaining any action or other proceeding in any court in the
province in respect of any claim in law or in equity”.
(2) The Bank Employees’ Civil Rights Act (Alberta), 1937. Under this
Act, any unlicensed bank employee was rendered incapable of “bringing,
maintaining or defending any action in any court in the province which has
for its object the enforcement of any claim either in law or equity.”
(3) The Judicature Act Amendment Act (Alberta), 1937. Under this
Act, “No action or proceeding of any nature whatsoever concerning the consti
tutional validity of any enactment of the Legislative Assembly of the Province
shall be commenced, maintained, continued or defended, unless and until
permission to bring or maintain or continue or defend such action has first
been given by the Lieutenant-Governor in Council.”
(4) A Bill to Ensure the Publication of Accurate News and Information
(Alberta) 1937. This measure required “every . . . proprietor, editor, publisher or
manager of a newspaper” (daily, weekly or monthly) “published in the province”
to publish, whenever so ordered by the Chairman of the Social Credit Board,
“any statement by the Chairman relating to all or any of the matters following:
(o) The objects of any policies of the Government of the province ; {b) The
means being taken or intended to be taken by the Government for the purpose
of attaining such objects; and (c) the circumstances, matters and things which
hinder or make difficult the achievement of any such objects.” The statement
was to be printed in the type ordinarily used in the paper and was not to
exceed one page in length in a daily paper or one-tenth of the issue in any other.
So far so good. But every statement was to be “privileged for all the purposes
of the Libel and Slander Act and no action” was to be “maintainable by any
person in respect thereof.” Furthermore, every “proprietor, editor, publisher
or manager of any newspaper” was required, on written order by the Chairman
of the Social Credit Board, to make within twenty-four hours a written “return...
setting out every source from which any information emanated, as to any
statement contained in any issue of the newspaper published within sixty days
of the making of the requirement, and the names, addresses and occupations
of all persons by whom such information was furnished to the newspaper, and
the names and addresses of the writer of any editorial, article or news item
contained in any such issue of the newspaper.” If the “proprietor, editor,
publisher or manager of any newspaper” had been “guilty of any contravention
of any provisions of the Act, the Lieutenant-Governor in Council, upon the
recommendation of the Chairman”, was empowered to “prohibit (a) The
publication of such newspaper either for a definite time or until further
order; (b) The publication of any information emanating from any person or
source specified in the order” (Section 6). Every person who contravened any
provision of the Act or made any default in complying with any requirement
made pursuant to the Act was to be liable to a fine of $500, while anyone
contravening the provisions of any Order in Council under section 6 was to
be liable to a fine of $1,000.
(5) An Act Respecting Communistic Propaganda (Quebec), 1937 (the
Padlock Act). This Act first makes it “illegal for any person who possesses
or occupies a house within the province to use it or allow any person to make
use of it to propagate communism or bolshevism by any means whatsoever”
(Section 3). Neither “communism” nor “bolshevism” is defined anywhere in the
Act, but by Section 1 the word “house” is very carefully defined to mean “any
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building, penthouse, shed or other construction under whatever name known
or designated, attached to the ground or portable, erected or placed above or
below ground, permanently or temporarily, and in the case of a house within
the meaning of this paragraph situated partly in the territory of the province
and partly outside such territory, the portion situated within the territory of the
province”. Section 4 provides that “The Attorney-General, upon satisfactory
proof that an infringement of Section 3 has been committed, may order the
closing of the house against its use for any purpose whatsoever for a period
of not more than one year.” Section 6 provides that “At any time after the
issuing of an order in virtue of Section 4, the owner of the house may, by
petition to a judge of the Superior Court, . . . have the order revised upon
proving : (a) that he was in good faith and that he was in ignorance of the
house being used in contravention of this Act, or (£>) that such house has not
been so used during the twelve months preceding the issuing of the order.”
The Judge “may decree the suspension of the order, if the owner furnish
in favour of the Crown such security as the Judge may fix guaranteeing that
such house will not be used again for such purposes... In the case of subparagraph (t>) of Section 6, the Judge may cancel the order” (Sections 7 and 8)
“Any judgment rendered in virtue of Sections 7 and 8 shall be final and without
appeal” (Section 9). The Attorney-General may, however, at any time permit
the occupation of a padlocked house if he thinks it necessary for the protection
of the property and its contents (Section 10). By Section 12, it is “unlawful
to print, to publish, in any manner whatsoever, or to distribute in the Province
any newspaper, periodical, pamphlet, circular, document or writing whatsover
propagating or tending to propagate communism or bolshevism.” “Any person
infringing or participating in the infringement of Section 12” is “liable to an
imprisonment of not less than three months nor more than twelve, in addition
to the costs of the prosecution, and in default of payment of such costs, to an
additional imprisonment of one month. Part I of the Quebec Summary
Convictions Act” (which forbids appeals except where the statute in question
specifically provides for them) applies to the infringement of Section 12
(Section 13). By Section 14. Any constable or peace officer, upon instruction
of the Attorney-General, or his substitute or of a person authorized by him for
the purpose, may seize and confiscate any newspaper, periodical, pamphlet,
circular, document or writing whatsoever, printed, published or distributed
in -contravention of Section 12, and the Attorney-General may order the
destroying thereof.”
It will be noted (a) that the Attorney-General can issue the padlocking
order whenever he is satisfied that there has been an infringement of Section 3;
he does not have to prove anything before a court of law, or even hold any
proceedings whatever, public or private ; (6) that Section 6 does not provide for
any appeal, properly so called, to a court, but merely permits the landlord to
petition for relief from the consequences of the Attorney-General’s decision, and
even then only on furnishing security that the property will not again be used
for an undefined purpose ; (c) that the Act gives a padlocked tenant no recourse
to the courts whatever ; (d) that Sections-9 and 13 prohibit appeals ; fe) that
the Attorney-General may order the seizure and destruction of literature wihout
any judicial proceedings whatever. No wonder the Canadian Bar Association’s
committee on the subject commented: “The Act gives the Attorney-General
powers which he can exercise in the first instance without the slightest judicial
restraint, and takes away all the safeguards which even an ordinary criminal
enjoys before conviction.. . It might be as well to observe that possibly it is
under laws such as this that in other lands the homes of respectable and lawabiding citizens are ransacked simply because their owners do not wear a brown
or a black shirt.” The Bar Association’s committee also calls attention to the
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absence of any definition of “communism” or “bolshevism”. This is the more
serious in view of the very wide meaning given to these terms by the Premier
and Attorney-General, members of his Cabinet and other prominent personages
in Quebec. The Premier, for example, refused in the Assembly to insert a
definition on the double ground that it was unnecessary (“Communism can be
felt”) and that “Any definition would prevent the application of the law.” One
member of the upper House suggested a definition which would include as
Communists “those who daily vilify public men” ; another was ready to have a
definition that “Communism meant those actions which sap the foundations of
the things dear to the province.” Hon. T. J. Coonan, K.C., Minister without
Portfolio, told a “service” club that the Act had to be wide enough to cover
“the many who are Communists without knowing it.” The Premier subse
quently denounced the C.C.F. as “a movement of Communist inspiration.” It
should be added that the provisions of Section 87 (a) of the Quebec Civil Code
and other legislation of the province make it exceedingly difficult, if not impos
sible, to test the validity of the Act in the courts. For example, the Provincial
Police, acting on orders of the Attorney-General, confiscated on January 22,
1938, a motor car which was (they said) being used to distribute Communist
literature. The owner sued to recover it. On July 20th, Mr. Justice Cousineau
of the Superior Court ruled that no action lay except by petition of right to the
Attorney-General. (The references are given in E. A. Forsey, “Canada and
Alberta: The Revival of Dominion Control over the Provinces,” in Politica,
vol. IV, No. 16, June 1939, >p. 120-1.)
(6) The Trade Union Act (Prince Edward Island), 1948. The chief features
of this Act are:—
(1) It prescribes that every union must file with the Provincial Secretary a
'certified statement that all its members are “employees” (section 5 (2) ), defined
to exclude “any non-resident of the Province” (section 3).
(2) It prescribes that the certified statement must also declare that the
union “is autonomous, and that no action, deliberation, or decision of such trade
union is directly or indirectly controlled or directed by any other person or group
of persons” (section 5 (2)).
(3) It provides that the Provincial Secretary, “upon such filing... may
grant a licence to such trade union for such period or periods as he in his dis
cretion may deem advisable, and" any such licence may be revoked or cancelled
at any time in the discretion of the Provincial Secretary”.
(4) It provides that “any person who represents himself to be a member
of, or who purports to act directly or indirectly on behalf or under the authority
of, any trade union, except for the purpose of complying with the provisions of
subsections (1) and (2) hereof” (filing of certified statements), “during any
period when such licence is not in force with respect to such trade union, shall
be liable upon summary conviction to a fine not exceeding One Hundred Dollars
for each such offence and in default to thirty days’- imprisonment” (section
5 (4)).
The effect is:—
(a) to prohibit even purely provincial unions with full-time paid officers or
officials, unless such officers or officials are on leave of absence from an
employer;
(t>) to prohibit all national and international unions, since such unions
include non-residents of the province and cannot file the required
statement of “autonomy”;
(c) to prohibit even purely provincial unions made up exclusively of
“employees”, except such as the Provincial Secretary may see fit to
licence;
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(d) to place even licensed unions at the mercy of the Provincial Secretary.
(7) An Act Respecting Publications and Public Morals (Quebec), 1950.
This is a fit companion for the Padlock Act, though it does at least define most
of its terms. Section 2 provides that “No person shall, in the Province, print,
publish, distribute or offer to the public any publication, or cause it to be printed,
published, distributed or offered to the public, before a declaration has been
deposited in the office of the Provincial Secretary stating the title of the publica
tion, as well as the names and addresses of its publisher and of every person
acting as agent of the publisher to distribute it to operators of news-stands for
sale in the province.
Such declaration shall as regards publications already issued on the date of
the coming into force of this act, be filed within sixty days from such date.
A new declaration to the same effect shall be made immediately after each
change of publisher or distributor of the publication.” Section 3 provides fines
of from $50 to $500 for violations of section 2. Thus all bookstores, booksellers,
libraries, printing shops and publishing houses handling any “publication” must
supply this information to the Government before proceeding to handle the
literature. A “publication” is defined as “any review, magazine or other writing
published periodically and offered to the public, except the newspapers and other
writings as governed by the Newspaper Declaration Act (Revised Statutes,
1941, chapter 53).” The definition section quaintly, and one might have sup
posed superfluously, adds: “This definition does not include publications of a
religious character.” Except for newspapers, however (a prudent, but logically
indefensible exception) it does cover all other periodicals of every description,
including scientific journals. Section 4 provides that “The Attorney-General
may submit for examination by the Board of Censors any publication contain
ing any illustration, either on the outside or within its covers, in order that the
Board of Censors may decide whether or not an immoral illustration within
the meaning of this act is involved.” “Illustration” and “immoral illustration”
are defined as “any drawing, photograph, picture or figure;” and “any illustra
tion, in the sense of the preceding paragraph, which evokes real or fictitious
scenes of crime or the habitual life of criminals, or morbid or obscene situations
or attitudes, tending to corrupt youth and to pervert morals;” respectively. The
Board of Censors examines the publication submitted, and “if it comes to the
conclusion that an immoral illustration is involved, it shall issue an order” of
“censure,” which must be posted' in the Board’s office and sent to the publisher
and his agents, and to the Provincial Police. Once such an order is posted, under
section 7 the publication concerned, “subsequent copies included,” can no longer
be the object of any right of ownership or possession whatsoever in the prov
ince, and no person may claim such right as long as the order remains in force.
Thus one “immoral illustration” in a single issue of a periodical affects all future
issues, whether or not they contain an “immoral illustration.” The second para
graph of section 7 provides that “The Board of Censors may repeal the order
when the publisher of the publication enters into an undertaking to eliminate
from it in future all immoral illustrations and gives the Board evidence satis
factory to it of his intention to observe such undertaking. From and after such
repeal, the provisions of the preceding paragraph of this section shall cease to
apply, as regards the future copies of the publication, so long as the Board of
Censors does not issue another censure order with respect to it.” Just what may
bo considered “evidence satisfactory to the Board” not to offend again is not
clear. Under section 9 “Any officer of the Quebec Provincial Police Force,
constable or other peace officer shall, with or without warrant, seize in the
Province, every publication subject to a censure order issued under section 5
and bring it before a lodge of the sessions or a district magistrate.
Un on the production of a certificate, signed bv the president or the secretary
of the Board of Censors, indicating that such publication is subject to such order,
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the judge or the magistrate shall order the confiscation and destruction thereof.”
It will be noted that this police power is not permissive but mandatory. Every
condemned publication “shall” be seized, “with or without warrant.” The
reference to the magistrate is no protection except to ensure that there was an
order from the Board. The magistrate has no power to try the case, but only
to order confiscation and destruction. He is merely the instrument of the Board.
The power to seize and destroy covers all subsequent issues of the publication
until the Board rescinds its order.
We hold no brief for bankers or for publishers of inaccurate news or
immoral illustrations, nor even for errant trade unionists. We have fought,
and are fighting Communism, harder than any other secular organization in
Canada. But the measures just summarized raise issues far beyond those they
profess to be dealing with. They burn down all our houses to roast their
particular pigs.
Against measures of this kind which have actually come into force dis
allowance affords the quickest and most effective, and, if they are intro vires,
the sole, remedy. There can be no doubt that the Fathers of Confederation
meant the power to be used against unjust, oppressive or even unwise legisla
tion. George Brown said it “secured that no injustice shall be done without
appeal in local legislation”, and his words were received with cries of “Hear,
hear”. Sir Narcisse Belleau said it could and would be used to protect the
rights of Protestants in Quebec. Sir George Cartier said it would undoubtedly
be used to protect the English-speaking population of Quebec against a gerry
mander. Sir John A. Macdonald, in his report of June 8, 1868, laid it down
that the Dominion Government, in deciding whether to disallow an Act, must
consider “whether it be unconstitutional”, and “whether it exceeds the juris
diction conferred on local Legislatures”; whether it is “altogether illegal or
unconstitutional”, or “illegal or unconstitutional in part”. Both from the report
itself and from Macdonald’s later practice, it is clear that he sharply dis
tinguished between “illegal” and “unconstitutional”, using “illegal” to mean
ultra vires, and “unconstitutional” in its British sense, to cover legislation
contrary to the conventions of the Constitution, or, more generally, inequitable
or unjust.
The courts have held that the power may be used against “any law
contrary to reason or to natural justice and equity”, or “to prevent any
practical inconvenience or mischief arising from the abuse of provincial legis
lative powers or from hasty or unwise legislation”; that it is “the true check
for the abuse of powers as distinguished from an unlawful exercise of them”.
Constitutional authorities of unquestioned eminence have laid down the same
principle. Todd called disallowance “the only power which can legitimately
be put forth. . .to secure the adoption of sound principles of legislation in the
various provinces”. Dicey said it was “surely intended to be exercised to
prevent the enactment of unjust laws”. Kennedy says it was “inserted in
the British North America Act to cover, in general terms, unjust, confiscatory
or ex post facto legislation, against which there are express safeguards in the
constitution of the United States”.
Practice also supports this view. The Department of Justice says, “The
precedents furnish instances of disallowance on four main grounds”, of which
the first is, “because the. . .Act. . .is an abuse of power and contrary to
sound principles of legislation, as e.g., amounting to spoliation or a violation of
property and vested rights, under contract or otherwise”. Macdonald him
self disallowed the three Ontario Streams Acts partly because they were
contrary to reason, justice and natural equity, and “it devolves upon this
Government to see” that provincial legislative power “is not exercised in flagrant
violation of private rights and natural justice”. The Manitoba Act 50 Viet.,
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c.28 was disallowed partly because it was unusual, extraordinary, contrary
to reason and justice, and manifestly interfered with private rights. Sir
Lomer Gouin, in the famous MacNeil case, disallowed an Act cleanly intra
vires on the grounds, among others, that it was “so extraordinary and so
opposed to principles of right and justice, . . . without parallel in the history
of Dominion and Provincial legislation,” “that it clearly fell within the
category of legislation with respect to which it had been customary to invoke
the powers of disallowance”; and that he was not aware of “any circumstances
whatever, moral, equitable or legal”, which could be pointed to in justifica
tion of the Act. The Alberta Acts 2 Geo. VI (first session), cc. 7 and 29, were
disallowed partly because they were “unjust” and constituted “the central
part of the scheme of oppression and repudiation”. The Alberta Acts 2 Geo. VI
(first session), c. 28, and 3 Geo. VI, c. 80, were disallowed partly because they
were part of “the central part of the scheme of oppression and repudiation”
and provided for “wholesale repudiation”. The Alberta Act 5 Geo. VI. c. 41,
was disallowed partly because it was “part and parcel of the unconstitutional
scheme of debt repudiation”, and enabled “the executive, contrary to consti
tutional principles, to deny access to the courts”. Chapter 62 of the same
session was disallowed partly because it appeared to be “part and parcel of a
scheme of debt repudiation and oppression of long term creditors”. (The
references are given in E. A. Forsey, “The Prince Edward Island Trade Union
Act, 1948”, in 26 Canadian Bar Review, No. 8, October 1948, pp. 1168-70.)
It is true that in all these cases the constitutional rights involved were rights
of property or connected with property. But we hope it will not be contended
that the Dominion should disallow Acts that injure property rights but not Acts
that totally deny fundamental constitutional liberties of the subject.
May I refer in passing to the statement made by Senator Gouin a few
minutes ago, about the prevalence of disallowance in the early days of confedera
tion. It is interesting to note the fact that the government with the second
highest record of disallowance per year was that of Sir Wilfrid Laurier, which
disallowed thirty provincial acts in fifteen years. The only higher record was
that of the Mackenzie government (1872-1878). It is usually considered that
the Conservative governments were prone to disallow provincial acts and the
Liberal government were not. A careful examination of the record shows that
that conclusion is not altogether correct.
But is disallowance always an adequate remedy? If the Dominion always
acted as fast as it did in disallowing the three Alberta Acts of 1937, it might be.
On that occasion, assent was given August 6th, authentic copies reached the
Governor-General on August 10th, and disallowance took place on August 17th.
But such celerity is extremely rare, if not unparalleled. Under his instructions
the Lieutenant-Governor is required to forward authentic copies of all Acts
within ten. days after assent. But in 1938, though the Lieutenant-Governor of
Quebec assented to the Padlock Act on March 31st, it reached Ottawa only on
July 8th. But even if the Lieutenant-Governor and the Post Office both do their
duty, disallowance will ordinarily be a slow process. The Dominion govern
ment ordinarily, and properly, will not act until petitioned, and until the pro
vincial government has had a chance to reply to the objections and to consider
Dominion suggestions for amendment or repeal. All this will usually take some
time ; it may, legally, take a year from the date the Act reaches Ottawa. Mean
while, the damage wrought by the legislation may be irreparable.
Against this, the only remedy would appear to be the Dominion’s power to
instruct a Lieutenant-Governor to reserve bills for the Governor-General’s
pleasure. The British North America Act, section 90, gives the LieutenantGovernor power to reserve and bill “according to his discretion but subject to
the provisions of this Act and to His Excellency’s Instructions”. Neither the
Act nor the Instructions place any limitations on the “discretion”. But orthodox
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constitutional doctrine, laid down by Macdonald in 1873 and 1882 and re
affirmed by Mr. King in 1924, says that the Lieutenant-Governor should never
reserve except in his capacity as a Dominion officer and, even then, except “in
a case of extreme necessity”, only on instructions from the Governor General.
The power is, as the Department of Justice remarked in 1938, “a statutory
power in full vigour, and it cannot be said to have become inoperative through
non-user. For even if it were the case (and it is not . . . .) that this power
had never been exercised, or had been infrequently exercised, .... the
continued legal existence of the power and the legal right of the responsible
authorities, in the exercise of a sound discretion, to exercise it would be wholly
unaffected by that fact.”
There have been sixty-nine cases of reservation (as against one hundred
and twelve disallowances), twelve since 1896, and five in the last thirty years.
But in most, if not all, cases, and notably in the last three, the 1937 Alberta
bills, the Lieutenant-Governor seems to have ignored orthodox doctrine and
reserved without any instructions. This is certainly improper and undesirable,
for the reasons Macdonald and Mr. King gave. But it would be perfectly
proper for the Dominion Government to instruct Lieutenant-Governors to reserve
any bills that the Governor in Council has prima jacie evidence to believe would
seriously abridge the fundamental rights of the citizen. Just as it is possible
to secure a temporary injunction, to prevent irreparable damage by a person or
corporation, so it should be possible to secure from the Dominion Government
an instruction to reserve, to prevent irreparable damage by a provincial legis
lature. The Canadian Congress of Labour actually invoked this power in the
case of the Prince Edward Island Trade Union Act of 1948, but without success.
This may appear a large invasion of provincial autonomy. Actually, it
would not be. The whole history of disallowance, especially in recent years,
is proof that no Dominion Government would dare use such a power except in
cases of the clearest and most pressing necessity. Besides, reservation on such
instructions would not kill the bill. It would simply ensure that it should not
go into effect until the provincial Government had shown, that it did not seriously
abridge fundamental rights. Disallowance of such legislation is good; but
prevention would be better.
The use of extraordinary remedies like disallowance and reservation would
be less necessary if the Dominion’s legislative powers were what the Fathers
of Confederation intended them to be, or if we had a Bill of Rights on the
American pattern. The Fathers thought even their much more centralized
federalism needed the powers of reservation and disallowance. But now we
are in danger of breaking up into what one of Mr. Duplessis’ supporters has
called “a free association of sovereign provinces.” Now some provinces are
claiming a quasi-Dominion status as “autonomous communities, in no way
subordinate to the Dominion, though united by a common allegiance to the Crown,
and freely associated in the Canadian Commonwealth of Nations.” If the
powers of reservation and disallowance were necessary in 1867, how much more
now! The Fathers, as Sir Lyman Duff has said, “deliberately rejected the
American system of constitutional limitations. So far as provincial legislation
is concerned they adopted the safeguard of investing the Governor in Council
with a power of disallowance.” But there is no safeguard unless the power is
used. (The references may be found in E. A. Forsey, “The Prince Edward
Island Trade Union Act, 1948.” pp. 1179-81.)
There is one other matter which we feel obliged to bring before this Com
mittee, though we do not suggest that it should necessarily form part of a Bill
of Rights. On the other hand, a Dominion Act on the subject could apply only
to the Yukon and the Northwest Territories. None the less, the matter is
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of such importance to us that we believe it should have the Committee’s
careful consideration. It is the question of the use of injunctions in labour
disputes.
In the draft National Labour Code which we submitted to the House of
Commons Committee on Industrial Relations in 1948, we included this section:
“Notwithstanding anything contained in any other Act, no application for
mandamus or injunction may be made to any Court in the Yukon or Northwest
Territories in connection with any dispute or difference between an employer
or employers and his or their employees except by or with the consent of the
Board, evidenced by a certificate, signed by or on behalf of the Chairman of
the Board.” In the previous year, one of our largest affiliates, the Canadian
Brotherhood of Railway Employees and Other Transport Workers, had sub
mitted to the same Committee a reasoned statement protesting against “the
indiscriminate and irresponsible use of the injunction process, particularly the
ex parte interim injunction,” which, it said, “is coming to be used with increas
ing frequency.” It suggested' that the Dominion Government might use its
influence with the provincial Governments to induce them to pass legislation
along the lines of the section we later included in our draft National Labour
Code. The Brotherhood’s argument was as follows:
“The injunction procedure comes into operation usually at a critical period
of employer-employee relations. Generally speaking, the injunctive procedure
is exercised by an employer in the event of picketing activities by his employees
in the course of a strike. The Labour Relations Board and the Department
of Labour in each province administers the relationships between employers
and their employees up to the moment where a strike is called. Very often,
in fact almost invariably, the Department of Labour carries on its attemps to
settle a strike after a strike is called. The courts do not figure in the picture
at any stage of the proceedings. To bring the courts into the picture at the
most critical stage of the proceedings is clearly unreasonable and unrealistic. k
Courts of law are not familiar with industrial relations. The injunctive
process is highly obnoxious to organized labour and its indiscriminate use is
certainly not conducive to industrial tranquility.
It is conceivable that the injunctive process could be used by an unscru
pulous employer to frustrate or to negative existing laws respecting labour
relations. For instance, the Labour Relations Board may certify a union as
bargaining agent contrary to the wishes of an employer; after obtaining certifi
cation, a union may enter into negotiations for a collective agreement ; the
employer may refuse to negotiate or may not find it propitious to agree to a
collective agreement; a conciliation board may be appointed which may recom
mend in favour of the union; the employer may disregard the Conciliation
Board’s recommendation leaving the union no choice but to strike. The union
may then strike only to find itself frustrated by an injunction.
It is suggested, therefore, that the injunctive process should not be permitted
to be used unless there is real justification for exercising it in order to restrain
violence, real or apprehended, etc. By requiring an employer to obtain approval
of the Labour Relations Board, the courts are not being deprived of any jurisdic
tion. It is merely a means of ensuring an investigation by a board whose
approach to the problem would not be narrow and confined to the specific issue
involved but, rather, would approach the problem from a broad standpoint and
with a full knowledge of all the implications involved. Such a procedure would
particularly avoid the unfair use of the interim injunction. At the present time,
an employer, even though he may not have a good case, may gain his immediate
ends by breaking a strike (legally called) by obtaining an ex parte interim
injunction even though the courts may subsequently refuse to make the injunc-

HUMAN RIGHTS

99

tion permanent. It will be realized that this is not an unreasonable procedure
when it is recalled that employees must apply under P.C. 1003, to the board for
permission to prosecute an employer.”
Immediately afterwards, the following exchanges took place between mem
bers of the Committee and Mr. Maurice Wright, counsel for the Brotherhood:
“Mr. Weight: When an application is made ex parte to the superior court
judge for an injunction proceeding the only evidence which as a rule is sub
mitted to the judge in chambers is an affidavit on behalf of the plaintiff in the
action. The judge, if he is satisfied that the affidavit indicates a prima facie
case, will grant an interim injunction and the writ can be returnable within seven
days. As suggested in the Brotherhood’s brief, by the time the seven days may
have elapsed, the strike, called for possibly a very good reason, might have been
ended, principally because the interim injunction was obtained without notice
to the other side—in this case the union—was obtained before the crucial stage
of the strike. On the application to make the injunction permanent the applica
tion may be thrown out, but the harm has been done and the strike has been
broken ; and that is the argument.
Mr. Merritt : But the affidavit would have to show the facts which con
stitute a prima facie breach of the law.
Mr. Mosher: In the opinion of the employer only.
Mr. Wright: I am saying this, that in actual practice—I speak from my
own experience and that of other solicitors—it is not difficult to obtain an interim
injunction from a judge in chambers. The presumption is made by the judge,
and properly so, that there is a good prima facie case in favour of making an
interim injunction. The court only goes into the issues broadly on the applica
tion to have the interim injunction made permanent.
Mr. Timmins: Supposing there was illegal picketing and the affidavit dis
closes that there was illegal picketing, there is nothing wrong about a judge
granting an interim injunction on the basis of the material brought before the
judge. After all, there are more than two sides to this matter—there is the
public.
Mr. Wright: I agree, sir, and I am not suggesting for a moment that there
are not cases in which the injunction procedure would be capable of being used
and properly so; but I do say—and if you refer to the brief that refers to cases
where an unscrupulous employer—and unfortunately there are such—can use
the device of the interim injunction to defeat a trade union’s activities at the
crucial stage of the proceedings.
Mr. Timmins: Just explain first of all whether you are talking about
injunctions in Canada or injunctions that have been granted >.i the United
States? What do you mean by the crucial point in a strike?
Mr. Wright: I am referring only to Canadian experience. What I mean
when I refer to the crucial stage of a strike is simply this, and we did give an
illustration: a trade union may apply to the Labour Relations Board for
certification ; it may satisfy the Labour Relations Board that they enjoy the
majority membership of the employees in a unit and they obtain certification.
They enter into negotiations. They enter into negotiations with the employer.
The employer may disagree with the trade union and refuse to sign the collective
agreement that is submitted. The parties then apply for a conciliation officer.
The conciliation officer may recommend to the minister that he is unable to
effect a settlement and may recommend the appointment of a conciliation board.
The conciliation board may be appointed—this may be hypothetical, but it is
quite possible—this is legislation that the committee is considering at the present
time—the conciliation board may meet and either by way of a majority decision
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or a unanimous decision may recommend in favour of the employees. The
employer may still be adamant in his stand and may still refuse to meet the
terms of the union, and then in complete frustration the trade union, having no
alternative, may see fit to call a strike, a legal strike within the meaning of
P.C. 1003 and Bill 338. At precisely the moment when the trade union seeks
to call a strike the employer may walk down to a judge in chambers and on the
affidavit only of a general manager of the plant may obtain an interim injunc
tion for a period of, say, seven days. Trade union funds are not limitless as
some people will believe, and it is precisely within the period of seven days that
the entire conciliation machinery may be defeated and the employees may not
be able to hold out.
Mr. Merritt: This seems to suggest that there is a weakness in the law
generally. That is what happened in a case that did not involve industrial
relations. Now, just carrying your hypothetical case one step further than you
did, tell me what kind of affidavit you would visualize a general manager
swearing to support the injunction? What fact would it allege which would
be a breach of the law in the case you have suggested?
Mr. Wright: He would allege, generally speaking, that the employees are
watching and besetting his premises and guilty of unlawful picketing and as
the result of illegal or unlawful activities property damage has occurred or
something like that. Those are the allegations.
Mr. Merritt : Those allegations are allegations of fact, and if those facts
had no foundation then the person who swore the affidavit would be liable to
prosecution for perjury; is not that the case?
Mr. Wright: Technically, yes he would.
Mr. Merritt: More than technically; in fact.
Mr. Wright: Yes, in law he would be.
The Vice-Chairman : As a matter of fact, Mr. Merritt, what he does is:
he says that in his opinion there is illegal picketing.
Mr. Merritt: Mr. Chairman, you are interrupting; because I am rather
interested in this question which seems to me to strike generally at the whole
administration of our law—not only on the question of industrial relations. The
witness did not say he suggests generally there is illegal picketing; what he said
constituted facts.
The Vice-Chairman : I am giving the committee the benefit of some
experience in connection, perhaps, with the injunction that was obtained here
by the Ottawa Car Company just recently. I know what the affidavit contained.
I think the committee would be interested, although the matter is one purely
in the provincial jurisdiction and is under the Judicature Act. There is nothing
we can do about it. The allegation there was one of alleging—I do not say there
was not actual illegal picketing, but it was not proved—but in alleging that he
was able to obtain an interim injunction.
Mr. Merritt: The man who swore that affidavit took the risk that if his
allegation was found to be baseless he would be liable to be prosecuted for
perjury.
The Vice-Chairman : No, I do not think so.
Mr. Maybank: The affidavit can be made in such a way that even if there
is proven grounds there is no danger of perjury. It may be completely disproven
but there is not much chance of perjury being charged.
Mr. Timmins: Just to keep the record straight, we ought to put on record
the fact that with respect of any injunction there has to be a bond put up by
the person who obtains the injunction to be responsible for loss and damage.
You cannot get an interim injunction without putting up a bond.

HUMAN RIGHTS

101

The Vice-Chairman : Yes, under certain conditions when damage is likely
to ensue ; hut in these matters the judges are in the habit of giving injunctions
without bond.
Mr. Timmins: Now, my second point is: if an interim injunction is given
there is no question about it that the person against whom the injunction is
given has got the right to arrange for an early appointment and have the matter
disposed of forthwith. Thirdly, I do not believe that in Canada we have had an
injunction granted which went to the root of defeating a strike or anything like
that—nothing as bad as that I have ever heard of.
The Vice-Chairman : That is a matter of opinion. For the first- time in this
committee I must disagree with you on two cases that I think I know something
of where that at least was the intention of the injunction; and in one case I think
it rather worked out as they intended it should work out. But that is not a
common parctice and it has not become common practice, but it has been more
in use in the last three months or six months than I have seen it in the last
six years.”
In the fall of 1947, the province of New Brunswick provided a glaring
example of precisely the kind of abuse against which we are asking protection. On
November 5 of that year, the employees of the Irving Oil C-ompany began an
admittedly legal strike. What followed is set forth in the brief which we
subsequently presented to the New Brunswick Government in support of a
request for remedial legislation:
“The employees attended about the company’s place of business for the
sole purpose of communicating information to the public that a strike was in
progress. The picketing was peaceful and of a most conservative type. Not
withstanding the fact that the second and third days of the strike were Saturday
and Sunday, on Monday the company’s solicitor appeared1 in Chambers of a
Judge of the Supreme Court, Chancery Division, armed with no less than seven
affidavits, all but two of which were completed and sworn on Saturday, in lan
guage which was almost identical to the word. The affidavits avoided reference
to any acts of violence; in fact, almost without exception, they indicated no
cause of action whatever. The only evidence against one of the Defendants,
Henry Harm, was that he was an organizer of the Canadian Congress of Labour !
They referred to picketing by certain employees, though picketing, i.e., peace
ful picketing, has been held by our courts to be lawful. Nevertheless, they all
concluded ‘that I had been advised by the solicitors for the above named
Plaintiff and verily believe that the beforementioned picketing is illegal by
reason of Section 501 of The Criminal Code of Canada and also that such pick
eting constitutes a private nuisance in respect of the company’s real estate and
plant.’ On the strength of these affidavits, the learned Judge issued an interim
injunction which restrained all and sundry connected with the employees or the
union from ‘besetting, watching, obstructing access to or from.... the plant of
Irving Oil Company Limited.’ Further, this order, which was described as an
‘interim’ injunction order, was given not for two, three or four days, but for an
‘interim’ period of thirty dayil
“Unfortunately, neither the employees nor the union were fully and properly
apprised of their legal rights. Had they had the benefit of proper advice, they
would have continued their peaceful picketing, which would not have violated the
Judge’s order, and this entire matter could have been tested in the courts.
However, they were loath to do anything which might be construed as an
affront to judicial authority and they promptly ceased picketing. This was
precisely what- the company wanted. How could these men of meagre means
hold out for thirty days and then, in addition, wait for the trial of the action
$md at the same time conduct an effective strike? Of course, this was impossible.
Thus the interim injunction forced them to discontinue their strike and to
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accept any and all conditions imposed by the company. It is difficult to refrain
from forceful language in describing the interim injunction and its implications.
It is our considered opinion that no better example could be found of ‘govern
ment by injunction.”
Our submission to the New Brunswick Government proceeded:
“ . . .the bona fides of the applicant are of the highest importance in dealing with
an ex parte application for injunction; and the bona fides of the applicant are
best judged by his own conduct. How could the learned Judge know about the
company’s conduct? Obviously, he could not know anything about it. There
was a government body which was quite familiar with the tortuous history of
the negotiations and with the company’s attitude throughout. This was the
Labour Relations Board. This Board was thoroughly familiar with the complete
case history. They had certified the union; they had appointed the Conciliation
Officer ; they had appointed the Conciliation Board. Yet no effort was made
to draw upon the knowledge of this Board. It is submitted that it is illogical
to have such a tribunal in existence only to disregard it or by-pass it at the
most crucial stage of a labour dispute.”
We are not suggesting that all use of injunctions in labour disputes is
improper. It appears to us there are occasions—we think, rare occasions, perhaps
hypothetical occasions—which may arise where there may be good reasons for
issuing an injunction, to prevent irreparable damage to property.
We asked the New Brunswick Government for two enactments:
1. “Notwithstanding anything contained in any other Act, no application for
mandamus or injunction may be made to a court in connection with any dispute
or difference between an employer or employers and his or their employees,
except by or with the consent of The Labour Relations Board, evidenced by a
certificate signed by or on behalf of the Chairman of the Board.
2. (1) In this section ‘labour dispute’ shall mean any dispute or difference
between an employer and one or more employees as to matters or things affecting
or relating to work done or to be done by such employee or employees or as to
the privileges, rights, duties, or condition of employment of such employee or
employees;
(2) An ex parte interim injunction to restrain any person from doing any
act in connection with any labour dispute shall not be for a longer period than
two days.”
The second of these is, of course, modelled on section 16A of the Judicature
Act of Ontario, passed in 1942, the only difference being that the Ontario Act
says four days instead of two.
The worst feature of this government by injunction as applied to labour
disputes is this ex parte labour injunction, where people just appear and present
two or three affidavits which allege nothing of any particular importance, and
get an injunction almost for the asking. That is substantially the case here, in
one particular case to which we refer. An injunction may last, as in that case,
for thirty days, which is quite long enough to break any strike, regardless of
the merits or demerits of the case in dispute.
We submit that legislation of this kind is essential if “government by
injunction” in the hands of the judiciary is not to frustrate the purposes of the
Labour Relations Acts passed by Parliament and the provincial Legislatures.
We shall be pleased to furnish the Committee with copies of our complete
argument on the subject if desired, and with any other information or explan
ations we can give.
The work of this Committee is. in our opinion, of the highest importance, to
Labour and to all Canadian citizens. Indeed, it seems to us so urgent that we
feel the Committee should seriously consider devoting much more time to it
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than seems likely to be available during the present session. We feel also that
if the Committee could arrange to hold hearings in various parts of the country
it would secure invaluable evidence both of the necessity for a Bill of Rights
and other protection of fundamental rights and freedoms, and of the wide
spread and growing public opinion in favour of such action. Much of this
evidence will never be presented here. The people who would like to give it
cannot afford the time or money to make the long journey to Ottawa. But we
think they ought to be heard.
The work this Committee has undertaken is vital not only to our material,
moral and spiritual welfare but to our very existence as a free society. The
fundamental rights and freedoms the Committee is considering are the very
essence of democracy. Unless we can preserve and extend them, we cannot hope
to survive in the struggle with totalitarianism, nor shall we deserve to survive.
The Chairman : Thank you sir. If I had any idea that you were
preparing a document of that magnitude, some arrangement would have been
made, I can assure you, that you would not have been hurried in this way.
Dr. Forsey: I am afraid the committee, rather than ourselves, have suf
fered. I have no doubt that you and the other senators will have time and
inclination to read this yourselves.
The Chairman : We will do that; and not only so, but it will appear in the
records of our committee in extenso,—not just the part you have read, but the
whole of it will be printed, and it will be read and considered. At the same time
I regret that you have had to hurry through it in that way. It is a monumental
document, it is almost a book; and it is very comprehensive ; it is a splendid
thing. We are grateful to you and indebted to you for it.
Are there any further comments that you would like to make? There are
two delegations to follow.
Dr. Forsey : None that I have, sir. I do not know if Mr. McGuire or Mr.
Williams have anything to say.
Mr. McGuire: No.
Mr. Williams : No.
The Chairman : Are there any questions that the committee would like
to ask?
Hon. Mr. David: I think, in the remarks the speaker made concerning the
obtaining of interim injunctions, his words went a little further than his thoughts.
There is an innuendo there that judges would grant very easily an injunction
on a mere pretext, or without pretext whatever, if I understood you well.
Dr. Forsey: Well, senator, we had in mind a particular case in the province
of New Brunswick where, as it happens, the judge who granted the interim
injunction is a relative of mine, and a gentleman for whom I have the very
highest respect and regard, but he did grant the injunction on what we thought
were very flimsy grounds.
Hon. Mr. David: I think you might be prejudiced, because I feel our
judges are very fair and respectful of the law and would not grant an injunction
without having most serious reasons.
Dr. Forsey: Well, in this case the judge, who is a very distinguished judicial
figure, appeared to us to have granted this injunction on extremely slight grounds.
While we quite agree with your comments on the judiciary generally, nevertheless
we would say that our experience has been that in a good many instances our
judges have not been thoroughly familiar with labour relations questions, and
one of our proposals here is that an injunction should be granted only by or
with the consent of the Labour Relations Board, and that no application for
mandamus or injunction may be made to a court in connection with any dispute
or difference between an employer or employers and his or their employees,
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except by or with the consent of the Labour Relations Board, evidenced by a
certificate signed by or on behalf of the chairman of the Board.
Hon. Mr. David : You cannot insist upon that. You would be limiting the
right of the citizen to apply to the courts.
Dr. Forsey : We have set forth our reasons in this document and are
prepared to set forth additional reasons in more detail. I admit that it appears
to be a drastic innovation.
Hon. Mr. David: You are speaking of freedom and rights and you are
limiting the law.
Hon. Mr. Baird: Yes, it is ridiculous.
Dr. Forsey : We feel for reasons we have set forth here briefly and can set
forth at greater length that the interests of the good order and good govern
ment of society require that there should be this limitation, so that the Labour
Relations Board, which is thoroughly familiar with the whole history of any
particular case, can say, “Yes, this is a proper application”.
Hon. Mr. Kinley: What was the specific injunction the judge granted to
which you have referred?
Dr. Forsey : The picketing of a certain plant which had been struck there.
In the opinion of our council it is highly probable that the injunction would
have been overthrown had court proceedings taken place upon it, but by the time
it was possible to do that the strike was over.
Hon. Mr. David: What kind of plant was it?
Dr. Forsey : It was the Irving Oil Company Limited plant, if I remember
correctly.
Hon. Mr. David: What year?
Dr. Forsey : In November, 1947.
Hon. Mr. Kinley: And the injunction was that the picket was prohibiting
the—
Hon. Mr. David: Illegally prohibiting.
Hon. Mr. Kinley: —the employers from entering their offices at the plant.
I think that was it, was it not?
Dr. Forsey: Yes, that was it. The relative point appears mainly on page
31 of our brief.
Hon. Mr. Kinley: The matter of picketing is going to be a very promineant
feature in the Bill of Rights.
Dr. Forsey: This was a case of entirely peaceful picketing which was
entirely within the law.
Hon. Mr. Baird: AVhy do you term it as peaceful? Why do you want
picketing if it has to be peaceful?
Dr. Forsey : May I just go over this again:
The employees attended about the company’s place of business for the
sole purpose of communicating information to the public that a strike
was in progress. The picketing -was peaceful and of a most conservative
type. Notwithstanding the fact that the second and third days of the
strike were Saturday and Sunday, on Monday the company’s solicitor
appeared in Chambers of a Judge of the Supreme Court, Chancery
Division, armed with no less than seven affidavits, all but two of which
were completed and sworn on Saturday, in language which was almost
identical to the word. The affidavits avoided reference to any acts of
violence; in fact, almost without exception, they indicated no cause of
action whatever. The only evidence against one of the Defendants, Henry
Harm, was that he was an organizer of the Canadian Congress of Labour !
They referred to picketing by certain employees, though picketing, i.e.,
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peaceful picketing, has been held by our courts to be lawful. Nevertheless,
they all concluded that ‘I have been advised by the solicitors for the
above named Plaintiff and verily believe that the beforementioned pick
eting is illegal by reason of Section 501 of The Criminal Code of Canada
and also that such picketing constitutes a private nuisance in respect of
the company’s real estate and plant.’ On the strength of these affidavits,
the learned Judge issued an interim injunction which restrained all and
sundry connected with the employees or the union from ‘besetting,
watching, obstructing access to or from ... the plant of Irving Oil Com
pany Limited.’ Further, this order, which was described as an ‘interim’
injunction order, was given not for two, three or four days, but for an
‘interim’ period of thirty days!
Unfortunately, neither the employees nor the union were fully and
properly apprised of their legal rights. Had they had the benefit of proper
advice, they would1 have continued their peaceful picketing, which would
not have violated the Judge’s order, and this entire matter could have been
tested in the courts. However, they were loath to do anything which
might be construed as an affront to judicial authority and they promptly
ceased picketing. This was precisely what the company wanted. How
could these men of meagre means hold out for thirty days and then, in
addition, wait for the trial of the action and at the same time conduct an
effective strike? Of course, this was impossible. Thus the interim
injunction forced them to discontinue their strike and to accept any and
all conditions imposed by the company. It is difficult to refrain from
forceful language in describing the interim injunction and its implications.
It is our considered opinion that no better example could be found of
“government by injunction.”
And then our Council proceeds to describe what we think ought to be
done about it. That, I admit, is a very brief account of the proceedings. We
are quiteprepared to furnish a more elaborate one if necessary, and I might
add also that I am in the unhappy position of dealing with it in the presence
of members of the legal profession. I am only a mere layman.
Hon. Mr. Gouin : Mr. Chairman, this is largely a question of common
sense. I have never heard in the province of Quebec of an injunction being
granted ex parte. While away back in 1919 1 presented a thesis on the right to
organize and the right to strike, and I still stand by those principles, there is
one thing of course which must be made quite clear. We cannot possibly revise
here the code of civil procedure of New Brunswick or Quebec, but we would
be in a position to consider the suggestions which have been made concerning
the Yukon and the Northwest Territories. I for one would be glad if we were
able to make sure that a system were adopted which would satisfy all the leaders
of the trade unions and rank and file, and that would prove to be of justice and
fair play to everybody in Canada. That must be very clearly understood by
everyone. I fully understand that these are difficult questions. The fact that
it is partly within federal jurisdiction and partly within provincial jurisdiction
makes it that much more difficult. I may be wrong but personally I do not
believe in a disallowance. I would prefer a thousand times more that we should
have a code and that it would be the courts of the land which would apply the
rules which are set forth concerning disagreements and everything else. Other
wise there is always the possibility of a purely political conflict arising between
certain parties. The courts are absolutely above partisanship, and I believe the
guarantee of justice is much more adequately made secure in that way. I would
regard disallowance only as a safety valve in extreme cases. I believe in law.
The Chairman : Gentlemen, we must go on, much as I regret not being
able to spend more time on this brief of the Canadian Congress of Labour. I may
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say to you, Dr. Forsey, that had I known you were preparing such a brief, we
would have made arrangements to allow you more time. However, we have
the brief now and I can assure you that we shall read it—at least, I know that
I shall.
Now, gentlemen, our next brief is from the League for Democratic Rights,
and the delegation presenting the brief is headed by Mrs. Margaret Spaulding, of
Toronto. Among the delegation are Mrs. Mae Birchard, member of the
League’s National Executive ; Mr. Thomas Roberts, Secretary; Mr. Dewar
Ferguson, of the Canadian Seamen’s Union and Mr. Michael Korol, of the
United Ukrainian Canadians.
Hon. Mr. David: Mr. Chairman, may I ask who are the members of the
board?
The Chairman: I have not that information. J have already given the
names of the delegates.
Hon. Mr. David: I should like to know who are the members of the board.
The Chairman : We shall have to ask the witness that. I will now call upon
Mrs. Spaulding.
Mrs. Margaret Spaulding : Mr. Chairman, if you will remember, I tele
phoned you two days ago because over this last week-end the Civil Rights Union,
the Civil Liberties Union of Montreal and the Timmins Labor Defence Com
mittee called a national conference. It is at the request of the conference that
this brief is now being presented on behalf of all three organizations. The
brief was prepared in the first place by the Civil Rights Union, of Toronto, and is
now endorsed by the other organizations and by the delegates who attended
that conference. It was because I hoped to have the complete figures as to
the numbers of people represented at the conference—there were 152 delegates—■
that I had asked for a postponement, because I expected that this committee
would be interested in that question. We would be very glad indeed, Mr. Chair
man, if you wish it, to send you the figures as to the whole representation, as
soon as our Credentials Committee has completed its report.
The Chairman : Thank you.
Mrs. Spaulding: I will now proceed to read the brief:
Dear Mr. Chairman and Members of the Committee:
We are pleased to appear before your Committee and take this opportunity
of expressing our thanks for this privilege. The appointment of this special
committee “to consider and report on the subject of human rights and funda
mental freedoms, what they are and how they may be protected and preserved,
and what action, if any, can or should be taken to assure such rights to all
persons in Canada” is a matter of the greatest importance to all Canadians, and
your deliberations and conclusions will have a profound influence on Canada’s
history.
Canada is at the crossroads. The countries of the world, including Canada
are now debating the Declaration of Human Rights, in preparation for the dis
cussions on the Covenant of Human Rights. Assistant Secretary General Henri
Laugier, the United Nations Chief of Social Affairs, speaking at Lake Success
on April 13th, 1950 said that unless we are alert, the Covenant will become
“limited, weak, mild and a disaster ... a narrow and feeble Covenant”. He
describes the Declaration of Human Rights as “powerful and far-reaching”, and
it is because we agree whole-heartedly with this statement, and because we feel
that the rights as set forth in the Declaration should be guaranteed and enforced
as law for very Canadian that we have come before.you today. A Canadian Bill
of Rights is sorely needed. We believe that the overwhelming majority of
Canadians are of like opinion, and will support you strongly if you recommend
such a Bill.
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To prove the need for a Bill of Rights we would like to draw specific
instances to your attention.
(A) The Padlock Act of Quebec is a glaring example of the infringement
of the human rights and fundamental freedoms set out in many of the articles
to which you are giving consideration. It contradicts the right of security of
person (Article 1) ; the right of equality before the law, and the right to protec
tion of the law without discrimination (Article 5) ; the right to a fair and public
hearing by an independent and impartial tribunal (Article 9) ; the right to
protection of the law against arbitrary interference with privacy, family, home
or correspondence, and against attacks upon honour and reputation (Article 11) ;
the right to own property alone as well as in association with others, and this
article carries the added provision that no one shall arbitrarily be deprived of
his property (Article 14) ; and the rights of freedom of thought, conscience, and
religion ; of opinion and expression ; of peaceful assembly and association
(Articles 15, 16, and 17). The Padlock Act has been on the statute books of the
Province of Quebec for more than ten years. During this time it has been widely
criticized as an invasion of Federal jurisdiction, as an unconstitutional act, as
an infringement of basic rights, and yet continues to be used. In the latest appli
cation of the Padlock Act, on Friday, January 27, 1950, the Montreal Centre of
the United Jewish Peoples Order, a cultural and fraternal organization was
padlocked. The United Jewish Peoples Order have no recourse to law. Their
right to carry on as an organization has not been taken away from them, but
they have been evicted and deprived of their property. This Act has also been
used against the Association of United Ukrainian Canadians in Montreal, and
against other organizations and individuals. A Bill of Rights would make provin
cial legislation of this kind impossible.
Hon. Mr. David: Excuse me, Madam, may I interrupt you to ask you a
question?
Mrs. Spaulding: Certainly.
Hon. Mr. David: Do you know the facts as to the Montreal Centre of the
United Jewish Peoples Order? I should like to have the facts, if you have them.
Mrs. Spaulding : The Montreal Centre of the United Jewish Peoples Order
is the Montreal Branch of a national organization. They carry on there a pro
gram that is cultural and educational. They also have a fraternal organization;
that is, there is a type of insurance that is used there. I think the United Jewish
Peoples Order has been in existence for some twenty-five years, in different forms,
though perhaps not always under that name.
Hon. Mr. David: Was there not a large quantity of communistic literature
you have mentioned, a school where some fifteen or sixteen young men were
receiving lessons in communism?
Mrs. Spaulding: There is a school, sir, but not a school of communism.
Hon. Mr. David: Was there not a large quantity of communistic literature
seized at the centre at that time?
Mrs. Spaulding: I do not think any statement has been made as to the
literature that wras seized. I know that typewriters and lists of members were
taken away. I know that the library was taken, but, you see, there has been
no court action in regard to it and so there has been no redress.
Hon. Mr. David : Mind you, I am not prejudiced about it at all, and the
reason I am asking you these questions is that I have seen in the newspapers
some reports that in a school at this centre some fifteen or sixteen young men
were being taught the principles of communism, and that a good deal of com
munistic literature was seized there, or nearby.
Mrs. Spaulding: No, sir.
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Hon. Mr. David: I am sorry to have interrupted you then.
The Chairman: The real point that the witness is making is that there was
no trial.
Mrs. Spaulding: There was no trial, and no opportunity whatever for just
such questions as the honourable senator has asked.
(B) There are many instances which may be cited of the infringements
of the right to equal protection before the law (Article 5) ; the right to freedom
of peaceful assembly (Article 17) ; the right to freedom of expression and opinion
(Article 16).
1. In December, 1949, the Ukrainian Labour Temple in Winnipeg was
attacked, but the hearing that took place as a result was a closed hearing, and
the rioters went unpunished.
2. In December, 1949, a membership meeting of the Ukrainian Labour
Temple in Timmins was broken into by an organized group, resulting in injury,
violence, property damage; and in February, 1950, the case against the attackers
was dismissed by the court. Had the constables present done their duty and
dispersed the mob, or even remained at the scene, the riot would not have
occurred.
In both these cases Canadians were not given that protection before the
law that they have the right to expect.
(C) The right to freedom of thought, conscience, and religion (Article 15),
is not protected at present in Canada.
There are innumerable instances of kidnapping, persecution, and attacks
in Quebec cities and towns of the members of the religious group, Jehovah’s
Witnesses.
And on April 12th, 1950, a small group of people belonging to a Protestant
sect known as the Christain Brethren were attacked by about two thousand
people in their church in Shawinigan Falls, Quebec, and were not given
protection by the officers of the law.
(D) The right to freedom of opinion and expression (Article 16) is
particularly important if we are to have academic freedom in Canada.
In May, 1949, the head of the Bio-Chemistry Department of University
of Alberta was arbitrarily discharged for alleged “radical” political views.
In order to find employment for his considerable talents, ability and training,
Dr. Hunter had to leave Canada.
In February, 1950, the President of the Alliance of French-speaking
Catholic Teachers of Montreal, Mr. Leo Guindon, was discharged, presumably
for the same reason.
Hon. Mr. David : Just to keep the record straight, Mr. Guindon was not
discharged. I say that Mr. Guindon was right in his attitude, and he was
not dismissed on account of radical political views.
Mrs. Spaulding : Thank you.
The establishment of academic freedom and freedom of expression and
thought would do much to restore Canada to her former position as one
of the leading countries in the world in education.
In Montreal recently, the Reverend Glen Partridge’s contract with the
Montreal Protestant School Board was terminated because he protested against
Padlocking of the Cultural Centre of the United Jewish Peoples Order.
Hon. Mr. Gouin: Mr. Chairman, I would like to know what is the reason
given by the organization which we now have before us for the statements
made on the previous page, page two, that the United Jewish Peoples Order
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have no recourse to law. Under the Padlock Act there is the possibility of
applying to the court. I am not now discussing the merits of the case, but at
least there is that possibility; though a building has been padlocked one can
apply to the court.
Mrs. Spaulding: One of the great difficulties there is that under the
Padlock Act no one quite knows what he is being accused of. They are
accused of communism, with no definition of what communism is. The
honourable senator asked if there was communist literature present. I do not
know whether the possession of literatures makes one a communist; I would
doubt it.
Hon. Mr. Gouin: But the point I am discussing is merely this: you state
that the United Jewish Peoples Order had no recourse to law. I strongly disagree
with that statement, because, whether they could succeed or not with their
petition, if they had a good cause I see no reason in the world why they did not
apply to the Superior Court.
The Chairman: I am not familiar with that act, Mr. Senator, because it is
Quebec law. Do I understand that there is an appeal from the Padlock Law.
Mrs. Spaulding : To the Supreme Court.
The Chairman: To the Supreme Court?
Hon. Mr. Gouin : What we call the Superior Court in the province of Quebec,
which is our court of common law.
The Chairman: On what basis is the appeal? Does the Padlock Law give
the attorney-general the right to padlock any place that he thinks is undesirable?
Mrs. Spaulding : Yes.
The Chairman : And then what ground is there for an appeal? What do you
argue?
Hon. Mr. Gouin : I cannot quote the act exactly, but its pith and substance
is the attorney-general may padlock a place which, in his opinion, is being used
for subversive purposes, then the owner of the place has the right to apply to
show that he was merely exercising his rights, though he may differ politically
from the party in power in Quebec, or any other party.
The Chairman : Have any such appeals been made against the act?
Hon. Mr. David: I was about to ask Senator Gouin if the man, Ship, had
appealed the Padlock Act.
Hon. Mr. Gouin: Yes.
Hon. Mr. David: You are not referring to this case?
Hon. Mr. Gouin : No, because in this case there was no trial and no appeal;
I think, however, there were a couple of appeals. Of course this reverses com
pletely the system which is generally followed, namely that we first go to the
court to obtain a judgment, even for extraordinary remedies, which you Mr.
Chairman are familiar with. This, of course, reverses the whole system.
The Chairman : It reverses the principle.
Hon. Mr. Gouin : But I want the record to remain clear on that point. We
have not yet reached the state of affairs in the province of Quebec when, even
when a padlock has been applied, there is no recourse to the courts. There is
recourse to the courts.
The Chairman: It reverses the whole principle of a person being presumed
innocent until proven guilty.
Hon. Mr. Gouin: There is not what we call denial of action; that is, no
recourse to the court.
The Chairman : Will you proceed, Mrs. Spaulding?
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Mrs. Spaulding : There are other professions as well as teaching, where the
freedom of expression and thought is unprotected in Canada. In the summer of
1949 RCAF veteran Gordon Martin was refused admittance to the bar of the
law courts of British Columbia because the Benchers did not consider a lawyer
had a right to belong to the Labour-Progressive party—one of Canada’s
recognized political parties.
Hon. Mr. David: That is not exactly correct. The judge declared that
he could not take the oath of allegiance.
Hon. Mr. Kinley : Because he was a communist.
Mrs. Spaulding: No, he was a member of a political party—
Hon. Mr. David : He was an admitted communist.
Hon. Mr. Kinley: That was sustained by the court of appeal only yesterday.
Mr. Ferguson : Does the sustaining of that decision mean that a man can
not belong to the communist party?
Hon. Mr. Baird: Is the Labour-Progressive party a communist outfit?
Mrs. Spaulding: They are Labour-Progressive.
Hon. Mr. David: The man admitted frankly he was a communist.
Mr. Ferguson : I think the party have made no bones about where they stand.
The Chairman : It has been perfectly well known that the Labour-Progressive
party, headed by Tim Buck, is communistic. I fancy, though I do not know
the facts, that the Benchers acted as they did because they assumed the
victim owed his allegiance to Russia rather than to Canada.
Hon. Mr. David: Exactly.
The Chairman : I do not know that to be the case, but I hope it is, rather
than a disagreement over political views.
Mrs. Spaulding: I think that is an extraordinary assumption.
The Chairman : I may be too kind.
Mrs. Spaulding : If they did assume that, I think that assumption is going
too far.
Hon. Mr. Doone: Was it by way of an assumption, or did he admit the fact?
Hon. Mr. DaIvid: He admitted being a communist, and being a communist
he could not take the oath of allegiance.
Mr. Roberts: It would be the Benchers’ assumption that he could not
take the oath.
Hon. Mr. Baird : How could he bear allegiance to two countries?
Mr. Roberts: Was he willing to take the oath?
Hon. Mr. Baird: I suppose a communist would take an oath of allegiance
to any country.
Hon. Mr. David : It is a well known fact that a communist would take
allegiance to any country, and remain loyal to Russia. If a man is willing
to take the oath of allegiance, are you to believe the man or not?
Hon. Mr. Baird : If you find him out in other cases, certainly not.
Mr. Ferguson : In the Martin case the man was in the Royal Canadian
Air Force, took the oath of allegiance, and fought well.
Hon. Mr. KinleA: It does not matter what he was. It is what he is now.
Hon. Mr. David: We know that a man took the oath of allegiance not
to be a traitor to England, and got work on a government project, and was
a traitor from the first month he was there.
Mr. Ferguson: There have been traitors all down the ages in every land.
But in the meantime it is important to have a basic law such as is provided
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here to ensure the fundamental freedoms and the rights of people to belong
to a political party if they so desire. Are you going to make illegal a certain
group who belong to a particular political party, which has a legal status in
this country and whose members have held official offices? If so, you will
have to say that certain members of Parliament or members of some legislatures
should be removed from office.
Hon. Mr. Baird : They certainly should be.
Mr. Ferguson : It would apply to members of the Manitoba Legislature
and to others holding municipal offices across the country.
■ Hon. Mr. David: It may be time to do what Australia has been doing.
Hon. Mr. Kin ley: Every union and every other organized body has a code
under which it can remove certain members under certain conditions. After
all, the body which has been referred to is the Bar Association, and that asso
ciation has said that they will not admit to membership a person who would
** destroy the constitution of the country by force. The Bar Society has a
right to bar anybody it likes, has it not?
The Chairman: Oh, I don’t think so, Senator Kinley.
Hon. Mr. Kinley: It is really a society which is keeping this man out
of its membership.
The Chairman: Oh, no, it is much more than that. A Law Society has
certain public rights, and the privilege of representing people in the courts. It
is a public, not a private society. Our difficulty in discussing this matter is
our utter lack of knowledge of what did take place. We are talking more
in terms of systems; I mean, that our subject-matter is more systems than
individual incidents. It may be that the Law Society was all wrong in its findings,
it may be that the court was all wrong in its findings. Do we really attack the
system, of a court to decide that, or of a society to decide it? That is really what
is before us, rather than re-trying this case. If the man did owe his allegiance
to Russia—if he did—probably the Law Society was justified in saying that he
cannot take the prescribed oath. I do not know. All I know is what I have
noticed in the papers.
Hon. Mr. Kinley: What I want to point out is that under the “padlock law”
the argument has been raised that there is no appeal and no chance to get to
the courts for a fair hearing. In this British Columbia case it went through
the courts, including the appeal court; therefore we must assume that the matter
was judicially and fairly dealt with, must we not?
The Chairman : Until it is shown conclusively that it was not.
Mr. Ferguson : Should there not be rights whereby no courts could do that?
Should not certain fundamental freedoms be established?
The Chairman : We do not quite know the grounds on what this court
acted. Possibly we shall, in the course of events; but we do not know now, and I
doubt if you do, what the actual decision was. Now if the decision was that he
was an adherent of Russia rather than Canada I do not know that we can
criticize the court very much, but we are only guessing whether that was the
fact or not. If they decided that because he belonged to some political party
he was undesirable, we might not go with them.
Hon. Mr. Doone: He is citing specific cases in which we are not sure of
the details. Three specific cases have been questioned : one, with reference to the
“padlock law” of Quebec ; another, with reference to the dismissal of an official;
the third, this specific incident here. They are subject to question as to whether
the details are properly cited. If specific cases were left out and principles
were discussed, probably we could arrive at—
The Chairman: We would get along faster. Let us let the witness proceed.
61063—4
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Mrs. Spaulding: We used the cases, sir, to illustrate the lack of protection
of freedom of opinion, which is one of the articles before this committee.
The Chairman : Yes. Go ahead, please.
Mrs. Spaulding :
(E) The rights of Labour are not specifically set forth in the
terms of reference of this Committee, but in any consideration of a Bill of
Rights, and of an implementation of the Declaration of Human Rights, the
rights of labour must be given a position of primary importance. These rights
must include the right to organize in unions of the workers’ choice, under their
freely elected officers, to bargain collectively, to strike and to picket to protect
jobs. Some of the necessary laws for the protection of labour are at present
on our statute books, but are not adequately enforced ; other sections of our
labour laws are confused and cumbersome, and need drastic revision if we seek
to implement the Declaration of Human Rights.
As illustrations of the failure to protect the rights of labour, the following 0
examples are given :
1. In August, 1949, a strike took place at a small textile plant employing
60 workers in St. Lambert, Quebec. Fifty provincial police were brought to the
scene while the picket line consisted of six strikers—all girls. Within a few days
the entire picket line of six girls had been arrested and five of them charged
with illegal assembly.
2. In the Asbestos strike in the summer of 1949, the behaviour of the Provin
cial police became a public scandal.
3. In Trenton, Ontario, on April 19, 1950, hidden microphones were dis
covered in a hall used by trade unions, and the wires attached to the microphones
were traced to the nearby police station.
4. According to Canadian Labour Codes, employees have the right to
choose the union they wish to represent them, and when a union has been certi
fied, it has exclusive bargaining rights until certification has been revoked.
Recently, the Patterson Company signed a contract with the Seafarer’s Inter
national Union, although that union had never been certified on behalf of
those engaged aboard the company’s ships, and the Canadian Seamen’s Union
has been the recognized bargaining agent for years. According to federal labour
laws, when a union seeks to replace a rival group as bargaining representative
it is required to show proof that it has signed up the majority of employees in a
unit. This was not done.
This denial of the right of workers to bargain freely with their employers
through trade unions of their own choice is becoming more and more frequent,
particularly in Quebec. In 1947 certification was denied to 114 unions, and
in 1948 it was denied to 146 unions, despite the fact that the majority of workers
in the respective plants belonged to the unions in question,
Clarification and strengthening of labour legislation, with a view protecting
the rights of workers is a necessary step for Canada to take in order to assure
human rights to the people of Canada.
(F) In Article 149 it states that every person is entitled to all the rights
and freedoms set forth, without distinction of any kind such as race, colour,
sex, language, religion, political or other opinion, national or social origin, prop
erty, birth or other status.
Then there is the case at Dresden, which has been referred to this morning.
The Chairman : That has been pretty well established.
Mrs. Spaulding: In Dresden, Ontario, in December, 1949, a by-law was
passed legalizing discrimination against Negro citizens. Legislation must be
enacted guaranteeing Canadians against discrimination of any kind, based on
race, colour or national origin.
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Indians and Eskimos are deprived of their rights as citizens. They are
segregated in their own schools, given no opportunity for employment, and
denied the right to vote. All legal disabilities affecting them should be abolished,
without depriving them of the protection they now enjoy, until such time as
their rights to education, employment, and an equal status with all other Cana
dians are fully established.
Canadian women must be placed in a position of complete equality with
men. This includes the removal of legal disabilities, the right to vote in all
elections, Federal, Provincial and Municipal, and the right to employment
regardless of marital status, and there must be recognition and application of the
principle of equal pay for equal work.
(G) The right to freedom of opinion and expression (Article 16) and the
statement in Article 149 which says that rights and freedoms will be without
distinction of political or other opinions emphasize the need for vigorous legis
lative action, to guarantee these rights of political opinion to Canadians. In
1947, 1948 and 1949, a private bill has been introduced into the House of Par
liament, the LaCroix Bill, which was patterned after the former section 98 of
the Criminal Code. There is now and there will continue to be an uncer
tainty and fear of the right of political opinion until that right is clearly and
simply stated in a Bill of Rights for Canadians. Many of the early conflicts
in Canada centered around this basic human right, and those conflicts hampered
and restricted the development of this country. All Canadians must be free
to join and work for the political party of their choice ; they must be free to form
political parties ; and no Canadian should be discriminated against, or refused
employment, or penalized in any way because of his or her political beliefs.
Because of the great need for the assuring of human rights and fundamental
freedoms, we would like to place before you certain specific proposals:
(1) That this Senate committee should hold public hearings in pro
vincial capitals ; in the chief population centres ; and in such places as
Asbestos and Shawinigan Falls, Quebec, in Trenton, Dresden, Timmins, and
Hearst, Ontario, and in other centres in Canada where violations of human
rights have occurred during the past two years. Such a procedure would
facilitate your investigations, and would enable interested persons and
organizations to submit evidence and proposals to this committee.
(2) That this Senate committee should utilize its power to summon
persons and papers and to request Premier Duplessis as Attorney-General
of Quebec to appear and to produce all papers relating to the Quebec
Padlock Act. We request that this Senate committee take a stand in favour
of the repeal of the Quebec Padlock Act.
(3) That this Senate committee should request the Department of
Labour to protect the rights of the Canadian Seamen’s Union, the legal
bargaining agency of the Canadian seamen working on the lakes, and to
prosecute the Patterson Steamship Line, the Quebec and Ontario Trans
portation Company; the National Sand and Material Company; the Algoma
Central Steamships, and the officials of the Seafarers’ International Union
for violations of Canada’s labour laws.
(4) That this Senate committee should recommend to the Senate and
to the House of Commons that a Bill of Rights be drawn up and sub
mitted to the current session of parliament. To achieve the human rights
and fundamental freedoms desired by Canadians, will involve the writing
of a new constitution for Canada. Such an undertaking would necessarily
be a slow procedure. We therefore suggest that the Senate committee
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should recommend to the government of Canada and the governments of the
provinces, the immediate action necessary to establish by statute, those
rights which will later be embodied in a Canadian Bill of Rights.
Dr. Charles Malik, Chairman of the Social and Humanitarian Committee
of the United Nations, in speaking of the Declaration of Human Rights had
this to say, “The present Declaration will serve as a potent critic of existing
practice in so far as this practice does not measure up to its standard.” “The
covenant is a convention or international treaty, which like any other treaty,
will be legally binding on all the states which ratify it. The signatory states
must see to it that their internal situation conforms to their obligation under the
covenant.”
It is because of our sincere belief that the interests of Canada urgently
require that her internal situation conform to the obligations under the coven
ant, that we have laid these facts before you, in the hope that what we have
presented will be of assistance in fulfilling our obligations!
Respectfully submitted on behalf of the League for Democratic Rights.

Co-Chairmen:
Margaret H. Spaulding,
Edmond Major.
Hon. Mr. Gouin: On page 5 at paragraph 2, Mrs. Spaulding refers to the
number of trade unions apparently existing in Quebec which were denied certifi
cation. Is there any public report, either of a federal or provincial nature, or
by a labour organization, wherein I could get information on that?
Mrs. Spaulding : Perhaps Mr. Major or Mr. Ferguson could answer that.
Mr. Ferguson : I think perhaps Mr. Major would be in a better position to
answer that, but there is one point in relation to the labour question that I should
like to bring before the committee. In referring to the case of the seamen it is
disturbing the way an employer can bypass entirely the present legislation. In
the case at point we are the certified bargaining agency under the law. Provision
is made in the Act that when another union desires to represent employees that
they make application for certification. In the case of the seamen, this has
not been done. The employers—the Patterson Steamship Lines, the Quebec and
Ontario Transportation Company, the National Sand and Material Company
and the Algoma Central Steamships—have bypassed the legislation and signed
agreements with the Seafarers International Union without going through the
due process of law. The Canadian Seamen’s Union—and this applies to other
such organizations—is now faced with making application to the Minister of
Labour for leave to prosecute, and if granted must apply for a long drawn-out
and costly court proceeeding. Most unions are not in a financial position to
carry through such costly court actions, and they should not be placed in a posi
tion of having to police the laws of the land as is the case with the Canadian
Seamen’s Union and the steamship companies. In the meantime, while we are
going through this long drawn-out procedure, the employer is forcing the
employees to join other organizations as a condition of employment.
Hon. Mr. Gouin : Mr. Chairman, I take for granted that while I may remain
silent about most of what is said in the representations that are being made to
us, I do not necessarily accept the remarks which have just been made.
The Chairman: I do not think anybody will accuse you of that senator.
No, this is a public body and it is right and in the interests of justice that we
should hear such representations as people desire to leave before us, and that
we should give them all consideration.
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Now, Mr. Major of the Civil Liberties Union of Montreal is here.
Some hon. Senators: Mr. Chairman, it is time to adjourn.
Hon. Mr. Kinley: It is nearly 1 o’clock.
Mr. Major: Then, I will ask permission to come back later.
The Chairman : The committee is meeting tomorrow, but we have a very
full program and a splendid program, I may say. There is no room for an addi
tional brief tomorrow. We are meetings two days each next week and the follow
ing week, but everyone of those days also is full, so just now we are unable to
set a date for the hearing of Mr. Major’s brief.
At 1 p.m., the Committee adjourned until tomorrow, Friday, April 28, 1950,
at 10.30 a.m.
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