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ORDERS OF REFERENCE
Thursday, July 7, 1960.
Resolved.,—That a Special Committee be appointed to consider Bill C-79,
An Act for the Recognition and Protection of Human Rights and Fundamental
Freedoms, with power to send for persons, papers and records and to report
from time to time;
That such Committee have power to print such papers and evidence
from day to day as may be deemed advisable or necessary;
That the Committee be empowered to sit during the sittings of the
House; and
That Standing Order 66 be suspended in relation thereto.
Ordered,—That Bill C-79, An Act for the Recognition and Protection
of Human Rights and Fundamental Freedoms, be referred to the said Com
mittee.
Ordered,—That the Special Committee on the Act for the Recognition
and Protection of Human Rights and Fundamental Freedoms be composed of
Messrs. Argue, Batten Deschatelets, Dorion, Jorgenson, Jung, Korchinski,
Martin (Essex East), Martini, Nasser den, Nielsen, Rapp, Roberge, Spencer,
and Stefanson.
Monday, July 11, 1960.
Ordered,—That the name of Mr. Stewart be substituted for that of Mr.
Nielsen on the Special Committee on the Act for the Recognition and Pro
tection of Human Rights and Fundamental Freedoms.
Monday, July 11, 1960.
Ordered,—That the name of Mr. Badanai be substituted for that of
Mr. Roberge on the Special Committee on the Act for the Recognition and
Protection of Human Rights and Fundamental Freedoms.
Thursday, July 14, 1960.
Ordered,—That the name of Mr. Mandziuk be substituted for that of
Mr. Stefanson on the Special Committee on the Act for the Recognition and
Protection of Human Rights and Fundamental Freedoms.
ATTEST
L. J. RAYMOND,
Clerk of the House.
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MINUTES OF PROCEEDINGS
Tuesday, July 12, 1960.
(1)

The Special Committee on Human Rights and Fundamental Freedoms met
at 9.33 a.m. this day for Organization purposes.
Members present: Messrs. Argue, Badanai, Batten, Dorion, Jung, Korchinski,
Martin (Essex East), Martini, Nasserden, Rapp, Spencer, Stefanson and
Stewart—13.
On motion of Mr. Stefanson, seconded by Mr. Martin (Essex East), Mr.
Spencer was elected Chairman of the Committee.
Mr. Spencer assumed the chair and thanked members for the honour given
him.
Following the reading of the Order of Reference the Chairman asked for
nominations for the post of Vice-Chairman.
On motion of Mr. Martini, seconded by Mr. Jung, Mr. Dorion was elected
Vice-Chairman.
On motion of Mr. Stewart, seconded by Mr. Dorion,
Resolved,—That pursuant to its Order of Reference of Thursday, July 7,
I960, the Committee print, from day to day, 750 copies in English and 250 copies
in French, of its Minutes of Proceedings and Evidence.
On motion of Mr. Martin (Essex East), seconded by Mr. Stewart,
Resolved,—That a Subcommittee on Agenda and Procedure comprising the
Chairman and 4 members to be named by him, be appointed.
Following the discussion concerning the future activities of the Committee
and the announcement by the Chairman of a meeting of the Subcommittee later
this day, the Committee adjourned at 10.12 a.m. to the call of the Chair.

Thursday, July 14, 1960.
(2)

The Special Committee on Human Rights and Fundamental Freedoms met
at 9.34 a.m. this day. The Chairman, Mr. N. L. Spencer, presided.
Members present: Messrs. Argue, Badanai, Batten, Deschatelets, Dorion,
Korchinski, Martin (Essex East), Martini, Nasserden, Rapp, Spencer, Stefanson
and Stewart—13.
In attendance: Professor Frank R. Scott of McGill University, Montreal.
Following the reading of the report of the Subcommittee oh Agenda and
Procedure relating to its meeting held Tuesday, July 12, it was moved by
Mr. Stefanson, seconded by Mr. Rapp, that the report be adopted. The motion
was carried on the following division: Yeas: 7; Nays: 3.
5
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The Chairman read to the Committee opinions he had obtained from the
Clerk of the House regarding the extent of the Committee’s Orders of Reference.
Agreed,—That broad latitude be allowed witnesses appearing before the
Committee.
Mr. Scott was introduced, and after dealing generally with the question of
a Bill of Rights made certain observations on various clauses contained in the
Bill.
At 11.00 a.m. the Committee adjourned to meet again at 2.00 p.m. this day.

AFTERNOON SITTING
(3)
The Committee reconvened at 2.04 p.m. The Chairman, Mr. N. L. Spencer,
presided.
Members present: Messrs. Badanai, Batten, Deschatelets, Dorion, Korchinski, Martini, Nasserden, Rapp, Spencer, Stefanson and Stewart—11.
In attendance: Professor Frank R. Scott, of McGill University, Montreal.
Mr. Scott resumed his presentation to the Committee, and at 2.20 p.m., the
Members having been called to the Chamber the Committee recessed until
3.10 p.m.
Following the conclusion of Mr. Scott’s presentation he was questioned
and then thanked by the Chairman.
Mr. Dorion brought to the Committee’s attention an apparent discrepancy
between the English and French versions of the Bill relating to Clause 2 (b).
At 5.00 p.m. the Committee adjourned to meet again at 8.00 p.m.

EVENING SITTING
(4)
At 8.05 p.m. the Committee reconvened. The Chairman, Mr. Spencer,
again presided.
Members present: Messrs. Argue, Badanai, Deschatelets, Dorion, Korchinski, Martini, Nasserden, Rapp, Spencer, Stefanson and Stewart.—11
In attendance: Professor C. P. Wright of Ottawa and Professor C. R.
Dehler, of St. Eustache-sur-le-lac, P.Q.
The Chairman introduced Professor Wright who set forth his views with
respect to the Bill.
Following questioning, Professor Wright was thanked for the interest
which prompted him to appear before the Committee, and was retired.
Professor Dehler was introduced, and following his presentation and
questioning was thanked, and retired.
At 9.25 p.m. the Committee adjourned to meet again at 9.30 a.m. on
Friday, July 15, 1960.
J. E. O’Connor,
Clerk of the Committee.
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Friday, July 15, 1960.
(5)
The Special Committee on Human Rights and Fundamental Freedoms met
at 9.35 a.m. this day. The Chairman, Mr. N. L. Spencer, presided.
Members present: Messrs. Argue, Badanai, Batten, Deschatelets, Korchinski, Mandziuk, Martin (Essex East), Martini, Nasser den, Rapp, Spencer and
Stewart.—12
In attendance: Mr. Darren L. Michael, Executive Secretary, Department of
Public Affairs, Canadian Union Conference, The Seventh-day Adventist Church
in Canada; and Mr. Ainsley Blair, Counsel; Mr. Saul Hayes, Executive Secre
tary, Canadian Jewish Congress; Mr. Michael Garber, Q.C., Immediate Past
President, National Executive Committee; and Dr. Manfred Saalheimer, Chief,
Legal Research.
The Chairman introduced Messrs. Michael and Blair, and Mr. Michael read
a brief on behalf of the Seventh-day Adventist Church in Canada, copies of
which were distributed to Members.
Following Mr. Michael’s questioning he was thanked by the Chairman, and
retired.
At 11.00 a.m. Members were called to the Chamber to attend the opening
of this day’s sitting of the House.
At 11.40 a.m. the Committee reconvened and Messrs. Hayes, Garber and
Saalheimer were introduced.
Mr. Hayes set forth the position on human rights and freedoms of the
Canadian Jewish Congress and was questioned concerning a brief, copies of
which were distributed to Members of the Committee.
Agreed,—That the brief be printed as an appendix to the record of this
day’s procedings. (See Appendix 1)
The questioning of Messrs. Hayes, Saalheimer and Garber concluded, they
were thanked and at 12.50 p.m. the Committee adjourned to meet again at
2.00 p.m. this day.

AFTERNOON SITTING
(6)

At 2.05 p.m. the Committee reconvened. The Chairman, Mr. Spencer,
presided.
Members present: Messrs. Badanai, Batten, Deschatelets, Dorion, Korchinski, Mandziuk, Martin (Essex East), Martini, Nasserden, Rapp, Spencer
and Stewart.—12
In attendance: Mr. Donald Mclnnes, Q.C., Dominion Vice-President, Cana
dian Bar Association; Ronald C. Merriam, Q.C. Secretary-Treasurer; and Mr.
McKay.
Future business of the Committee was discussed and it was agreed that
the Subcommittee on Agenda and Procedure would meet later this day in
order to consider the invitation of further witnesses.
Messrs. Mclnnes, Merriam and McKay were introduced and Mr. Mclnnes
read a brief on behalf of the Canadian Bar Association.
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He was questioned, thanked and retired.
Messrs. Martini and Dorion submitted separate drafts containing suggested
wording for a Preamble to the Bill.
A brief from the Canadian Chamber of Commerce was tabled and copies
distributed to Members.
At 3.45 p.m. the Committee adjourned to the call of the Chair.
J. E. O'Connor,
Clerk of the Committee.

EVIDENCE
Thursday, July 14, 1960,

9.30 a.m.
The Chairman: Gentlemen, we will come to order. I was delaying
slightly in the hope that Mr. Argue might arrive.
First of all I think I should report that I appointed to the steering
committee Messrs. Argue, Badanai, Dorion and Stewart.
The steering committee met on Tuesday and I have the report from the
committee. After I read the report it would then be in order to receive a
motion for its acceptance.
The preparation of a telegram to be sent to persons interested in
making representations to the committee was considered and it was
agreed that in so far as possible interested individuals and organizations
be made aware of the committee’s deliberations. It was agreed that
the committee would tentatively schedule hearings for Thursday,
Friday and Saturday of this week and that the meetings would be
held at 9.30 a.m., 2 p.m. and 8 p.m. if necessary.
I draw particular attention to the individuals and organizations, would
point we were not aware of who, of the individuals and organizations, would
wish to appear before this committee and be heard. So at the moment it is
not certain that meetings on those three days at those times will be necessary.
With that explanation I would be pleased to receive a motion for the
acceptance of that report.
Mr. Batten: Mr. Chairman, would you entertain any comment on this
before you have a motion?
The Chairman : I think it would be in order if we have the motion first.

Moved by Mr. Stefanson and seconded by Mr. Rapp.
The Chairman: It is now open for discussion.
Mr. Batten: Regarding the hours of meeting, 9:30 to 11, I think, is a
very convenient time; but 2 o’clock is a most inconvenient time today.
Today is a very important day in the house. There is the debate on external
affairs in which most of us are interested and in which many of us will take
part. I do not know how those who are going to take part in this debate can
be there and also attend a meeting here at 2 o’clock.
The Chairman: Is it because of a particular matter of business today?
Would we not be in the same situation even if there was some other matter
before the house?
Mr. Batten: I do not think so. If it were purely a matter of estimates,
for example, if someone wished to speak he could be called when the items
in which he is interested appear; but in my view this is a very important day
in the house.
The Chairman: We do have witnesses to appear before this committee
and I think it is desirable to accommodate them as much as possible.
Mr. Martini: I think you said we would meet at these hours if necessary.
If we have witnesses we cannot have them sitting around. We may not
even sit at 2 o’clock. I think we can adopt the report.
9
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Mr. Martin (Essex East): I would like to say a word in support of the
point of view Mr. Batten brought up. I am grateful to you, Mr. Chairman, first
of all for submitting the report of the steering committee for approval or
rejection by this committee. I was afraid the steering committee had gone ahead
on its own and decided our course of business when I learned this morning that
one very important and valuable witness had been asked to come, but your
first remarks this morning clearly indicate your appreciation that these matters
must be decided by the committee as a whole. For that I am very grateful.
Before we decide who should be called, however, as a committee we have to
decide that and consider the recommendation of the steering committee, which
1 think generally would be acceptable.
I must say at once that the suggestion we should meet as a whole at 9.30,
2 p.m. and 8 p.m. at a time when other committees of the house are meeting and
when important legislation is before the house, is a schedule which simply
cannot be met by those who are sitting in the opposition groups. We simply
cannot discharge our functions. Today is a good example. Mr. Batten has
mentioned that the foreign affairs debate is on. It is true that debate will ensue
based upon the items of the estimates of the Department of External Affairs,
but there will not be a discussion today of the estimates; the estimates simply
are a basis for a second discussion this session on foreign affairs. As Mr. Batten
said some of us will participate in that debate. It is not possible for us to be
here this afternoon or tonight while that debate is going on.
I think if we are going to meet a heavy schedule in this committee, and
do it in a constructive way, which I am sure is the desire of all of us, we will
not want to settle things by way of motion but rather by way of accommodation.
First of all, I doubt if we have authority to sit on Saturday. The house is
not sitting, itself. I can understand why this was done—because you want to
traverse as much of our agenda as possible; but I doubt if we have authority.
In the second place I know that some of us have made engagements to be in our
own constituencies on that day. Never for a moment did I think we would meet
on Saturday.
I just bring forward these views to you. I think we ought to have a pretty
clear idea, at the earliest opportunity, what is going to be our agenda, and whom
we will ask to come. I understand it was decided that telegrams should be sent
to particular individuals and, as a result of this, we have Professor Frank Scott
here this morning whom I regard as perhaps almost the leading authority on
this subject. I would like to know what other witnesses have been asked to
come. I myself would like to suggest groups and persons who should come.
I do not know how fair we are being to some of these people. Professor Scott
will have to speak for himself as to whether or not he had an opportunity to
examine this bill and whether he is prepared at this stage to give us his final
views in regard to it. I do not see how it is possible for us to meet today
beyond 11 o’clock.
Mr. Argue: Mr. Chairman, I think it would be a mistake for this committee
to endeavour to meet this afternoon, because of the foreign affairs debate in the
house. The member for Essex East will, undoubtedly, be involved in that debate.
I expect to be involved in that debate at some stage today.
I thing it is an imposition on parliament itself to have two discussions going
on at the same time in which members who have strong views on both
subjects are involved. I would hope, at least for today, that we would not be
called upon to meet other than this morning. I do not make that as a permanent
objection, in respect of meeting in the afternoon, but I think, as has been said
that there should be some attempt made to accommodate members. I think we
are placed in an absolutely impossible position by having a meeting of this
committee this afternoon. I raised the strongest objection—if I am allowed to
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say that—in the steering committee to a meeting on Saturday. I think it is
questionable whether or not committees should meet on a week-end when
parliament itself is not meeting. It seems to me to be rather a backdoor method
of trying to increase the sittings and the work of the members of parliament.
I believe that, if and when the house decides to sit on Saturday, then and then
only do meetings of committees become proper on Saturday.
I have a second objection. I had a long standing engagement for a number
of months to be in Truro, Nova Scotia, on Saturday, and that is where I will
be. Members are put in a most difficult situation when they have sprung on
them by two or three days notice that a committee is going to meet. I believe
if you had made a poll of the members of this committee a week or ten days
ago they would have said there is no chance of the committee meeting on
Saturday unless and until the house is in session. I think we will have to have
an attempt to regularize our meetings, and know who is going to appear
before us.
I am delighted to see Professor Scott here. I feel he will make a valuable
contribution to the committee. I hope we will give the widest possible latitude
for witnesses and organizations to appear. I repeat my request of the last day
that representatives, or officials of the provincial governments who have given
a good deal of thought to this subject should have the right to appear before
this committee if they wish to do so.
The Chairman: Mr. Argue, I think it is not normally in order to discuss,
before the committee, statements that are made at the steering committee;
but I am inclined to allow a reasonable amount of latitude in that respect.
Having allowed you to make the statement as to your position at the steering
committee I should also bring to the attention of the committee that no mention
was made by you on Tuesday of the fact that you had this engagement on
Saturday.
Mr. Argue: No; but I raised the strongest objection to sitting on Saturday.
The Chairman: Yes. At the same time you indicated you would have
less objection if the house were sitting on Saturday.
Mr. Argue: I do not think I have any legal objection to Saturday if the
house is sitting; but I very much resent being placed in this difficult position
by such a decision of the committee. I think there is a difference.
The Chairman: Is there any further discussion on this matter?
Mr. Dorion: Mr. Chairman, perhaps we should have a legal opinion on
this. However, I do not believe it is necessary that parliament be sitting on
Saturday, because this is during a session. I do not understand the legal op
position. From a legal standpoint I do not think there is an objection. I believe
it is our right to sit even on Saturday if we have a motion before us.
The Chairman: I might say that as a result of the tentative ruling that
I made at our organization meeting on Tuesday I felt it desirable to discuss
the matter with the Clerk of the House of Commons for the purpose of obtaining
advice from him as to whether or not I was correct in my ruling. That matter
I intend to deal with a little later. At the same time, I also raised with him
the question of the regularity of committees meeting on Saturday. In that
respect I had previously read a citation in Beauchesne which indicated that
it was quite regular for committees to meet on Saturday. I think that I should
place before the committee the exact report which was given to me by the
Clerk of the House of Commons. He states this:
The other remaining question raised by you was whether or not a
committee may sit on a Saturday. In this regard, Bourinot, at page 467
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in his 4th edition, states: “In the Canadian commons, committees fre
quently sit on Saturday.” The same statement is to be found in citation
300 of Beauchesne’s 4th edition.
The records show that the special committee on defence of Canada
regulations sat on Saturday, July 27, 1940, when the house had adjourned
on Friday, July 26, until Monday, July 29, 1940. No special authority
was asked for or granted on that occasion.

So I think these references, Bourinot and Beauchesne, effectively dispose
of the question as to whether or not it is regular to meet.
Mr. Argue: Mr. Chairman—
The Chairman: Just one moment.
Of course, it is still open to the committee to decide not to meet on
Saturday if it is so disposed.
Mr. Argue: Mr. Chairman, I would like to comment on the citation that
you advanced. Bourinot says that it is customary for the committees of the
Canadian House of Commons to meet on Saturday. Some of us have been
around here in many more recent years than Bourinot and know the practice
of the committees of this House of Commons, so we do not have to go to an
ancient authority to find what our practice has been.
The Chairman: We may have a recent authority after this meeting.
Mr. Argue: I think the references that you have given, or the reference
that has been read from the statement of the Clerk of the House of Commons,
is probably the most recent reference. I would take it he would give you
the most recent reference, but this suggests to me an excellent argument why
we should not. be asked to sit on Saturday. This was a war emergency. It
was July 27, 1940, many many years ago. This was a time when a defence
committee met on a Saturday. I take it in the last 20 years we have not been
meeting on Saturday. By no stretch of the imagination would we expect that
we would be asked to sit on a Saturday when the House of Commons itself
was not sitting. I want to object in the strongest possible terms to a majority
of this committee deciding to hold a gun to the members of the opposition
to force meetings, which are not the custom in this House of Commons, on a
Saturday in order to railroad a bill, through the House of Commons, which
was purported to be a hill to protect human rights and fundamental freedom.
I think it is an impertinence to parliament that we should be made to meet
on Saturday.
Mr. Martini: Mr. Chairman, it has been suggested that we should not
meet this afternoon because the House of Commons is sitting. The steering
committee suggested we should meet on Saturday when the House of Commons
is not sitting. Let us hear from those members who object, as to when they
wish to meet so that we can get on with the business of considering this bill.
There has been one half hour wasted now. We could have heard some witnesses
who are here. If we are going to start to argue about rules and regulations
there is no sense sitting here. We are wasting time.
Mr. Argue: I would like to answer that.
Mr. Batten: I want to answer that too, Mr. Argue, because I started
this discussion.
I made no such suggestion, Mr. Chairman. My objection to meeting today
was because there was a very important debate taking place in the House of
Commons today. I did not object to a sitting of this committee while the
House of Commons was sitting.
The Chairman: Perhaps I might make an observation. We do not propose
to sit this morning while the House of Commons is in session. There is a

HUMAN RIGHTS AND FUNDAMENTAL FREEDOMS

13

period from 11 o’clock until 2 p.m. when the House of Commons will be sitting.
It may be convenient for those members, who are going to take part in the
debate on the estimates of that department, to deal with the matter in the
House of Commons during that interval.
Mr. Martin (Essex East) : Mr. Chairman, I want to say to Mr. Martini
that I can understand his frustration in this matter, but I am sure he will
understand ours. This whole problem arises because of the fact that we are
now in the last portion of the session dealing with important government
business. These matters could be disposed of easily while the House of
Commons is sitting, but if the well known usages of parliament are going
to be observed, and if opposition members are going to be given the oppor
tunity of participation, it is not possible for us to do anything other than
to try to meet the situation that has provoked this discussion. It is not
possible for us physically, or in terms of efficiency, to be here for an hour while
the House of Commons is sitting, and go back into the House of Commons,
and that sort of thing. This is a foreign affairs debate which some members
of this committee will have to take part in, and this means that we will have
to be there from 11 o’clock this morning right throught until 11 o’clock tonight.
Now, it is not possible to discharge that primary function of parliament as
well as being in attendance at this committee’s meetings.
With regard to the question of sitting on Saturday, I would want to
examine the precedent which the chairman has referred to, but at first glance
it looks to me like a strong precedent. I am sure that we are not going to
discharge this matter on the basis of precedent. Mr. Argue is the leader of
a party. I do not support his party; but if he has an outside engagement it
seems to me it is an engagement that ought to be respected. I think we will
make more progress by trying to accommodate one another, rather than forcing
the situation. We ought to agree not to meet today, that is clear. We ought
to decide that we cannot, because of the unusual character of the situation,
meet on Saturday. It seems to me that we ought to have a full meeting of
the committee—I would be willing to have it during the dinner hour tonight
—when we could discuss the future business of this committee to determine
just exactly which witnesses are going to be called and what our plan is, and
in that way I think we would have a more orderly arrangement.
Mr. Martini: Mr. Chairman, all I can say is, let us get down to
business. I do not care when we meet. You may suggest the proper hours to
meet so that we can get on with our business. I do not care whether we
meet on Saturday or Sunday. I suggest rules are only to be used as guides,
and we have to use a little common sense. I suggest that we get on with our
business instead of arguing about rules and regulations.
The Chairman: Gentlemen, I think we have had enough discussion in
regard to this motion. It is nearly half an hour now since we started. Arrange
ments have been made for Professor Dehler, a former professor of philosophy
and theology of the university of Ottawa, to appear before the committee
this afternoon. I presume that it might be possible to make some change in
that regard to accommodate those members who have objected, but I think if
this committee is to complete its work with reasonable dispatch, that we
should meet, and we should accommodate those persons who wish to appear
before this committee. After the steering committee, whose function it is to
determine the days and times of sitting, decided that the committee would sit,
if necessary, on Thursday, Friday and Saturday, these witnesses were invited
accordingly, and one at least has expressed the desire to appear before this
committee this afternoon. We should take into account the inconvenience
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that would be caused to that witness. The matter is in the hands of this com
mittee. I think there has been ample discussion about it and I will now put
it to a vote. Those in favour will signify in the usual way.

Mr. Argue: Is this a motion in respect of an afternoon meeting today?
The Chairman: The motion is for the acceptance of the recommendation
of the steering committee.
Mr. Badanai: We will be meeting on Thursday, Friday and Saturday?
The Chairman: If necessary.
Mr. Badanai: I voted for it at the meeting of the steering committee
because I felt that most of us will be here in any event, and, therefore, I

will vote for the motion now.
Mr. Argue: I voted against it.
The Chairman: All those in favour? Contrary?
I declare the motion carried.
Now, I am sorry that I find it necessary to bring up this further matter
before we proceed with the hearing of our first witness, but you will recall
that on Tuesday I indicated tentatively what I considered would be in order,
before the committee. I carefully refrained from getting into any debate with
any member of the committee on that ruling because of the fact that I stated
at the time that it was based upon my view then of the rules of procedure,
and what I considered to be relevant to the bill which has been referred to this
committee. I presume the individuals are reported accurately in the newspaper.
Mr. Martin is reported to have- stated that this committee has been brought
together under false colours. Mr. Argue is reported as having said that as a
result of this ruling, tentative though it was, the work of the committee would
be a complete farce.
I do hope that we are not going to engage, in this committee, in provoca
tive statements such as that.
Mr. Argue: What are you reading from, sir?
The Chairman: I am just telling you what my views are. I am not reading
from anything.
Mr. Argue: Were you not quoting from something?
The Chairman: I was quoting from the Ottawa Journal.
Mr. Argue: I made no private statement to the Ottawa Journal or any other
statement.
The Chairman: This is a report of the statement that was made at the
Tuesday organizational meeting of the committee, and it is my recollection
that those statements were made.
Mr. Argue: What is the point of order; that the Journal misquoted the
committee meeting?

The Chairman: No.
Mr. Argue: Or are you reading a newspaper report at a later meeting to
reflect something that a member said at a prior meeting? I think this is most
unusual and most out of order.
The Chairman: If you will listen, Mr. Argue, I will explain again what
I am doing.
Mr. Argue: I stopped you on a point of order, and on a point of order
I have the right to speak. I do not have to take—
The Chairman: You have the right to speak when I get through speaking,
and not before.
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Mr. Argue: I do not have to take those kinds of statements. I was speak
ing on a point of order and you will allow me to proceed.
The Chairman: You were not speaking on a point of order. I was speaking
and you interrupted.
What I am saying is this; at the first meeting of this committee, statements
were made by Mr. Argue and by Mr. Martin that reflected upon the committee
and reflected upon the chairman. Now, I did not enter into a debate with
you on that occasion, as it arose only out of the tentative ruling that I had
made as to what I considered to be the terms of reference to this committee,
and what I considered would be relevant and in order before this committee.
As a result of that you, Mr. Argue, and you, Mr. Martin, took exception, and
this is the report of what was said at that organizational meeting. One of the
reasons why I did not enter into debate at that time was because what was
said would not appear verbatim in the proceedings of this committee and,
having made only a tentative ruling, I preferred not to debate the question.
However, the report of what was said at that meeting, as it appears in the
Ottawa Journal, was that Mr. Martin said: “we are here under false colours’’
Mr. Argue said that the work of the committee would be a “complete farce”.
Again I say that I hope in the deliberations of this committee we can get on
with the work that we are to do, without the making of remarks such as that,
which I consider to be out of order and unjustified.
Mr. Martin (Essex East) : Mr. Chairman—
Mr. Argue: Mr. Chairman, I want to reply to this.
The Chairman: Just a moment, please. I think we should clear up again,
before the committee, what is in order before the committee. Again, in this
instance I consulted the Clerk of the House, and I have received from him an
indication, according to his knowledge and experience, of what is proper to
come before this committee.
So that there will be no misunderstanding, I quote from his report to me:
In the first instance, I should state that the scope of the deliberations
or inquiry of a special committee is defined and limited by its order
of reference. In this regard, at pages 469-70 of Bourinot’s 4th edition,
it is stated:
'
It is a clear principle of parliamentary law that a committee
is bound by, and is not at liberty to depart from, the order of
reference. This principle is essential to the regular despatch of
business; for, if it were admitted that what the house entertained,
in one instance, and referred to a committee, was so far controllable
by that committee, that it was at liberty to disobey the order of
reference, all business would be at an end; and, as often as cir
cumstances would afford a pretence, the proceedings of the house
would be involved in confusion. Consequently, if a bill be referred
to a select committee it will not be competent for that committee
to go beyond the subject-matter of its provisions.”
In the same regard, citation 304 of Beauchesne’s 4th edition, in
part, states as follows:
“(1) A committee can only consider those matters which have
been committed to it by the house.
(2) A committee is bound by, and is not at liberty to depart
from, the order of reference. In the case of a select committee upon
a bill, the bill committed to it is itself the order of reference to the
committee, who must report it with or without amendment to the
house.”
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In our committees, it has been the practice to permit a reasonable
latitude when applying the rule of relevancy in debate, but the rule
itself is stated at page 421 of May's 16th edition in these words:
“Stated generally, no matter ought to be raised in debate on a
question which would be irrelevant, if moved as an amendment,
and an amendment cannot be used for importing arguments which
would be irrelevant to the main question.”
As you know, on Tuesday, July 5th last, the house negatived an
amendment to the motion for the second reading of the bill which
forms the order of reference to your committee. That amendment was
as follows:
“That this bill be not now read a second time, but be it re
solved that this house is of the opinion that the provinces should be
consulted in order to ascertain whether agreement can be reached
on the terms of a constitutional amendment to guarantee human
rights and fundamental freedoms.”
That may be found in votes and proceedings of July 5, 1960, at page 727:
Apart from the other limitations placed on the scope of your
committee’s proceedings, it is my submission that the question of con
sultation with the provinces in order to obtain agreement to widen the
terms or provisions of bill C-79 having been considered and rejected
by the house, it cannot be again raised in the special committee.
To summarize briefly, I would say:
( 1 ) The function of a committee on a bill is to go through the text of the
bill clause by clause, and word by word, if necessary, with a view
to making such amendments in it as may seem likely to render
it more generally acceptable.
(2) The committee is bound by the decision of the house, given on
second reading, in favour of the principle of the bill.
(3) The chair should not admit amendments nor permit debate on
matters which are irrelevant to the terms or provisions of the bill.
In this regard, it should be noted that an amendment could relate
in a general way to the subject-matter covered by the bill and yet
be irrelevant to the terms or provisions of the said bill.
(4) “When a question has once been negatived, it is not allowable to
propose it again, even if the form and words of the motion are
different from those of the previous motion.”—Bourinot’s 4th edition,
page 329.
(5) It also should be noted that to a motion for the second reading of
a bill, when the principle thereof is being considered, it is permissible
to move an amendment adverse to or differing from the principle
of the bill. However, such an amendment is never admissible in the
committee stage of proceedings on a bill.

The other point that was raised in the letter is the one to which I referred
previously, which was the question of the committee sitting on Saturday. That,
in my opinion, does confirm the tentative ruling that I made on Tuesday as
to the scope of the hearings before the committee and what I would consider
to be in order and what I would consider to be not in order.
Mr. Martin (Essex East): Mr. Chairman, may I—
Mr. Argue: Mr. Chairman, I would like to have an opportunity to speak
on that.
The Chairman: May I just say one thing—
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Mr. Martin (Essex East): On a point of order, Mr. Chairman; may I
suggest that you should not go on to discuss the ruling unless the matter is
before) the chair.
The Chairman: I am going to make a ruling now, Mr. Martin. I recognize
that we will have witnesses appearing before the committee who perhaps are
not aware of our rules of procedure and our rules of debate. They may have
prepared briefs which in a measure go beyond the scope of this bill that is
before the committee. I think it would not be courteous to them if we were to
restrict them to the rules of procedure to the same extent that we, as members,
are restricted.
However, I do not want that to become a precedent to be taken advantage
of by the members, and I should suggest that leave of the committee be given
to the witnesses to present their views upon the whole question of the bill of
rights as they see it, and not restrict them to the bill and matters relevant
to the bill.
If that is the wish of the committee—and I suggest that we might do that
—then I think we would have orderly discussion, we would be able to hear all
these witnesses who want to appear before the committee, hear all that they
want to say on the question of the bill of rights, and then when we get into
our deliberations we can proceed orderly and strictly within the rules that
are laid down for the guidance of committees and for the orderly despatch of the
business of the house as well as of committees.
Mr. Argue: Mr. Chairman, on the point of order that you raised initially
when you began this discussion; you had quoted from a newspaper clipping
taken from the Ottawa Journal, which contained a report of the words
that I have used in this committee. You went on to say that in your opinion
this had reflected on the chairman.
I want to say that if there was any feeling on your part at that time that
those words that I had used were out of order, or constituted a reflection on
yourself, it was your right, your duty, to raise this question at that time,
and not to bring in a newspaper clipping at a later meeting of the committee,
to in fact try to raise a point of order after many days had gone by.
It is a well known rule in the Canadian House of Commons that if a member
makes a statement that is out of order, it is the duty of members of the house,
or the Speaker at the time, to raise this question. I had said, if I remember
correctly—and since there was not a verbatim report, one has to depend
on his recollection of the events at the time—that if it was the ruling of the
chairman that we could not have the widest possible discussion on the whole
principle of the bill of rights and the best method of bringing about the
provisions of the bill, this would make a complete farce of this committee.
There is a question—and this question has been raised and dealt with—
as to whether or not this committee could now consider the proposition that
there should be consultation with the provinces to try to get agreement
on a constitutional amendment. Well, it is true that in the House of Commons our
group moved an amendment on second reading, “that the bill be not now read a
second time; but that consultation should be undertaken with the provinces to try
to get an agreement on a constitutional amendment. That motion was put to
the house, and was defeated. I do not think it is possible to say that that motion
removes any right of this committee to talk about a constitutional amendment.
This motion had to do with consultation with the provinces, in the hope
that agreement might be obtained on a constitutional amendment. This does
not in any way preclude the federal government itself bringing about a con
stitutional amendment; and, as a matter of fact, no reference whatsoever
was made to whether or not this would be a desirable procedure for the
Canadian government to follow.
23534 1—2
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You went on, Mr. Chairman, to say that you would not restrict witnesses
from making a wide presentation—
The Chairman: No, I did not say that, Mr. Argue.
Mr. Argue: Or that you would not limit them to—
The Chairman: I suggested that the committee might, in its wisdom,
see fit to grant that leave.
Mr. Argue: The chairman said that the committee, in its wisdom, might
see fit to grant leave to the witnesses to make a broad presentation. Well,
I do not think the committee, in all justice and in all sincerity, can do any
thing else—and I am certain that is what will be done. I think it follows,
that after this kind of presentation has been made, the members of the
committee must have the right to question witnesses on the statements con
tained in the brief—or what is the point of raising the question in the com
mittee at all?
I am not going to challenge the proposition that we cannot discuss in
this committee the question as to whether or not the government should un
dertake consultation with the provinces to obtain agreement on a constitutional
amendment; but I do put forward, and put forward very strongly, that this
committee by the house having decided on this motion is in no way restricted,
except in this detail, to the discussion of a proposition that a bill of rights
would be stronger and more effective if it were imbedded in the Canadian
constitution.
Mr. Martin (Essex East): Mr. Chairman, I regret that it is necessary
for us to disappoint Mr. Martini, but he will appreciate, I am sure, that
the review given us by the chairman makes it inevitable that there should
be some further clarification.
I regret that the chairman thinks anything I said and supported could
be construed as a reflection on him. I have known him too long, it seems,
for him to place an interpretation of that kind on the words I am correctly
reported as having used. What I said was this: if we were going to be
denied the opportunity of considering all forms of suggested proposals for
bringing forward a real bill of rights, then we were in this committee under
false colours. I must repeat that statement. If we are to be denied the op
portunity of examining all the proposals which have been made by various
people, most with great authority, then I say we are in this committee at
this time under false colours. My ground for making that statement, and
my authority, is the Prime Minister himself. We had a full discussion over
three days in the House of Commons on the bill of rights. During that dis
cussion we urged that a joint committee of both houses of parliament should
be established to enable the fullest discussion of this problem from every
angle. The Prime Minister did not accede to a joint committee but was in
sistent, as his words in Hansard will show, that the committee of the House
of Commons should be afforded the widest opportunity of going into this
whole matter.
Now you have obtained from the clerk, in an ex parte way, his ruling
as to whether or not we are able to depart from the order of reference in
a manner that would permit the kind of discussion that Mr. Argue has now
requested and with which of course I fully concur. It seems to me—and I
am not taking issue with you because it seems you were trying to avoid
delay; I am simply raising a technical objection—that before the chair should
give an indication of its thinking, or of a tentative ruling, there should be
before the committee a definite proposal.
I may say now that I do propose, during the course of our deliberations,
to ask this committee to ask the provincial governments to attend at this
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committee so that we can ascertain a number of things. One is: whether or
not they have been asked to collaborate in the formation of a bill of rights.
Mr. Martini: Mr. Chairman, on a point of order, I think we should go
on and listen to the witnesses and then if any point of order arises we could
discuss it then. I think all Mr. Martin is trying to do is make his points
now before we start to discuss the bill. He could make his suggestions when
we come to that.
Mr. Martin (Essex East): The Chairman gave us an indication and read
out the clerk’s opinion. Surely we are entitled to comment at. that stage.
Mr. Martini: I am saying let us get on with the meeting and when we
reach this point we can bring up the matters he has. Let us hear the witness
now. We have wasted half an hour.
Mr. Argue: Let us have the point made clear about wasting time.
Let us make clear who brought this up.
The Chairman: I believe, in the long run that if we take a little time
now at the beginning of our sittings, and get clear in our minds the function
of this committee, it will shorten considerably the subsequent meetings of the
committee. With that in mind, although we are taking considerable time, I
brought the matter up because I wanted everyone to know what would
be the likely ruling in respect of the proceedings before this committee.
I would suggest, Mr. Martin, that you make your remarks as brief as
possible, but I do think it would be desirable to get this finalized. I believe
that will tend to expedite future sittings of this committee.
Mr. Martin (Essex East): As I indicated I propose at some stage in our
proceedings to move that the provincial governments be called to this com
mittee for the purposes I have indicated. When that is done then we will have
to have a ruling from the chair and then if the ruling from the chair is as
the chair has indicated, then those of us who take issue with it will simply
have to seek the other procedural devices which are open for determination of
this in the house.
The Chairman: Exactly.
Mr. Martin (Essex East) : This we will do in an orderly and I hope in a
friendly but firm manner. I disagree with Mr. Argue when he suggest that the
amendment which was not supported by the Liberal opposition in the House
of Commons is one which precludes our doing the very thing which he
suggests. The basis of this amendment—and I offer this for your consideration
in the meantime Mr. Chairman—was that the effect was not so much to give
authority to or ask the government to call the provinces, but to preclude con
sideration of the bill itself. That is the procedural consequence of that amend
ment. That is why we were opposed to it. It was not that we did not want
the provinces called, but rather because, I think, of the interpretation of
standing order 128 which says that a motion of this kind has the effect of
killing a bill.
Mr. Argue: Which is not true. You are just as wrong now as you were
then.

Mr. Martin (Essex East) : That was not the understanding of Mr. Argue,
but that is what we understood was the effect.
Mr. Argue: Do not tell me we were trying to kill the bill when we were

not.
Mr. Martin (Essex East): No. I said that was our interpretation of the
effect.
Mr. Argue: It was not our interpretation nor do the rules support what

you say.
23534 1—21
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Mr. Martin (Essex East): What I do think, Mr. Chairman, is this:
for instance, I will be surprised when Professor Scott speaks, knowing his
writings over the years—and few in this country have contributed as much
to the subject as he has—I do not see how it will be possible for us to make
the slightest progress with a witness like Professor Scott unless the question
which Mr. Argue raised is mentioned by him, and if it is mentioned by him
that we be afforded an opportunity of interrogating him on that point. Suppose
you are right, that the conclusion of the Clerk is right and your ruling is
right, we can go to the House of Commons and ask if there is any doubt,
because the governing factor in this whole picture must be the assurance
given by the Prime Minister that this committee would be set up and that
there would be the fullest opportunity of examining every aspect of this
matter. I am sure the Prime Minister will be the first to accede to that. If
he does not, then he is, I think, to be adjusted as a very serious violator
himself of the very bill he has introduced. Now, we do not want that to
happen.
The Chairman: Before I recognize Mr. Dorion, if that is your view why
did you not move in the house that the bill be not read a second time, but
that the subject matter of the bill be referred to a select committee of the
house; in which event it would be perfectly in order, if that motion were
carried, for the committee to do exactly all the things you have outlined.
Mr. Martin (Essex East): You have asked a question. I cannot make a
specific answer to this specific question, but I can say we felt, from the as
surances given by the Prime Minister, that there would be no doubt that there
would be opportunity for the fullest discussion in this committee of all aspects
of the matter. We were perhaps naive in doing so. I hope we are not proven
to be, but if that is the case it will be most unfortunate for the formulation
of this bill of rights.
Mr. Dorion: Mr. Chairman, I believe the statements made the other day
by Mr. Martin and Mr. Argue raised the following question: what should
be the boundaries of the field of discussion in this committee. May I express
my own opinion on this, even if it is not an authority.
Our committee, in my opinion, is limited in its investigation by the order
of reference and the nature of the bill that we have to examine. The bill is
drafted in the form of a federal law. This is the procedure adopted by parlia
ment.
The C.C.F. party had moved that a different procedure should be adopted.
That procedure suggested was a constitutional amendment and the motion was
defeated. As our committee exercises powers delegated by our parliament,
it would be beyond our own powers to act in opposition to parliament itself.
More than that, it would be contrary to democratic principles.
For both these reasons, and speaking for myself, I do not believe that
any of the witnesses could approach that aspect of the problems.
May we get the opinion of any of the provinces? This is a different question.
It is possible that one or some of them fear that any of the clauses of this bill
may be an encroachment on provincial rights; but it is for the provinces to
express their desire to be heard. This question surely is one which may be
open to discussion, and I believe that on such a point we have the duty to
hear witnesses in order to determine whether we will have to suggest amend
ments to the bill. But I have noticed that no province has made representation
—not before this committee, because the committee was not in being. Some of
us have received some letters with objections to the bill, but I do not believe
the Prime Minister or any of us—we discussed this point in the steering com
mittee—have received objections which have come from any of the provinces.
Consequently we have here witnesses who asked to appear before us, and asked
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to make representations in order to bring up some possible amendments to our
own bill which we have under discussion. It is my humble opinion that any
question in regard to the form of the bill would be out of order.
Mr. Argue: I wonder if I might ask Mr. Dorion a question. Are you aware,
Mr. Dorion, that in January 1959 the premier of Saskatchewan wrote to the
Prime Minister setting forth his case in support of a constitutional amend
ment?
Mr. Dorion: Yes, but I believe that that point is out of order because
parliament decided—
Mr. Argue: I thought you were saying that no province had requested this
and I just wanted to tell you that Saskatchewan have made a request.
Mr. Martin (Essex East): I would like to ask Mr. Dorion a question as

well.
The Chairman: Mr. Argue, I think the point that Mr. Dorion was making
was that no province indicated that the bill, as drafted, encroached upon
provincial jurisdiction.
Mr. Dorion: Yes.
Mr. Martin (Essex East): Mr. Dorion, I would like to ask you a question.
Is it not a fact that Mr. Rivard, the former solicitor general in the former
government of Quebec, took exception to the bill on the ground that it was a
violation of the powers given to the provinces under section 92 of the British
North America Act?
Mr. Deschatelets: The opposition did as well.
Mr. Martin (Essex East): And as Mr. Deschatelets points out, that point
of view was supported by the opposition, and there was a unanimous vote in
the legislature of Quebec. That had reference essentially to what is now in
clause 2 (a) of this bill. In any event, the bill likely has not been carefully
considered in its present form by all provincial governments. I assure you,
I will bow to your high constitutional authority, but you must have some great
doubt yourself about clause 2 (a) in so far as the word “Canada”, and the
word “property” in that section.
Mr. Dorion: Mr. Martin, I would like to answer your question. I know
that Mr. Rivard made two statements, one which was in the meaning you
indicated and another one which was not so precise.
Mr. Martin (Essex East): One was before and one was after.
Mr. Dorion: Now, Mr. Martin, I am clear about this. I do not suggest that
no witnesses can be heard on this aspect of that question. It is a very important
one and I believe it would be a good thing to discuss the point. I am in agree
ment with your opinion on that point. What I said was that for myself and
for some other members of the committee, we did not receive any objections
or any letters objecting to the form of the present bill. However, I repeat
that if we have witnesses who would like to be heard on that point, perhaps
even on the instructions of the provincial governments; I have no objection
at all. On the contrary, I believe that it would be a very good thing to discuss
this aspect of the question.
The Chairman: Gentlemen, I surmise that we are in agreement then so
far as the witnesses are concerned, and that you would not wish to hold them
strictly to our rules of procedure, but allow them to present their opinions
without restriction. Is that correct?
Mr. Martin (Essex East): Reserving the right, of course, to deal with the
issue per se when it arises in that specific form. You have given your in
dication as to what you will do.
The Chairman: I will rule on that.
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Mr. Martin (Essex East) : Yes, you have given that indication.
I have one more point I would like to make.— (Mr. Martin continued in
French)
I was just saying that we might possibly want to have a translator here
for those members who wish to speak in French. They ought to be able to do
so. That certainly would be in conformity with the principles of the bill of
rights.
Mr. Dorion: (French.)
Mr. Martin (Essex East) : (French.)

The Chairman: Is it agreeable to the members of the committee that we
allow the witnesses that latitude?
Some hon. Members: Agreed.
The Chairman: We have with us gentlemen, Professor Frank Scott of
McGill university. Unfortunately I am not as familiar with the talents of
Mr. Scott as are undoubtedly many members of this committee. I think I
should mention that he is also an author of an article which has appeared in
the Canadian Bar Review on the broad subject of a bill of rights. I would
like to welcome Mr. Scott to the committee. I must apologize to Mr. Scott for
the length of time which we have taken. I indicated to him that we did have
a preliminary question to dispose of, but I did not think it would take quite
so long. However, I trust that, having followed the discussion, Mr. Scott will
probably realize that it may shorten time later on in the meetings of this
committee.
You are aware, Mr. Scott, of the latitude that will be extended to you in
appearing before this committee. We are happy to have you volunteer to
come before us, and we would be pleased to receive from you your views on
this matter of the bill of rights.
Mr. Martin (Essex East): Mr. Chairman, just one word before Professor
Scott begins. I think it would be unfair just to have the slight reference to
him of having written an article. Professor Scott did write an article appearing
in the Canadian Bar Review dealing with the effect of this particular bill on
the law in the province of Quebec. In addition to that. Professor Scott has
written a book in respect of the whole question of civil liberties in Canada.
He has given a number of lectures. He gave a noted series of three lectures
for the Canadian Broadcasting Corporation. He is a professor of law at
McGill university and in my judgment he his the outstanding constitutional
authority in Canada.
I thought I would add those word of introduction so that when the record

is prepared he will be introduced as one who has done more than write one
article.
Mr. Martini: Let us hear Mr. Scott.
The Chairman: Thank you Mr. Martin.
Mr. Scott, would you address the committee.
Mr. Dorion: (French).
Professor F. R. Scott (Professor of Constitutional Law, McGill University):
Perhaps it would be better if I stood. The members of the committee might
hear me more easily.

The Chairman: You are at liberty to sit if you wish.
Mr. Scott: I take it that I may speak in a more or less uninhibited way.
If you feel that what I am saying is going beyond what you think the com
mittee should spend its time on, Mr. Chairman, I will rely on you to bring me
to order.
.
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Mr. Chairman, I received the invitation to come before this committee
only about 24 hours ago; consequently I have not had any time to prepare a
very formal presentation. What I thought I would do first would be to make
some general observations on the bill as it appears to me, and then perhaps
to look, in more detail, at some of the specific clauses that occur in the
different parts.
I cannot help observing that the bill as a whole is surely about the least
and smallest bill of rights we could imagine ourselves to be adopting, because
it seems to fall between two stools in a sense that it is not as large and com
prehensive as a declaration of human rights would be; for instance, as the
universal declaration of human rights of the United Nations, or as the very
interesting declaration of human rights which fourteen European nations have
now agreed upon among themselves, which contain many more provisions than
we find in our bill of rights. These declarations of rights, Mr. Chairman, are
able to extend themselves further than a statute which is intended to have
immediate legal effect. This bill seems to me to be declaratory in clause 2, and
seems not to be as comprehensive as a declaration would normally be. On the
other hand when it comes to the statutory enactment portion, which is clause 3,
it does not really achieve very much, other than to advise the judges in
Canada in future that they are to interpret Canadian federal statutes in a way
to protect these rights. There are no teeth in this bill. There is no restriction on
federal legislators’ capacity in parliament to change their minds on the subject
of human rights, should they desire to do so.
So, it is rather a small bill. I know, Mr. Chairman, it has been described as
a first step. I do not quite know why, when we are approaching the 100th
anniversary of confederation, we are only taking a first step in regard to a bill
of rights. I personally see no necessity to be so tentative about this matter. I
think it is historically true that bills of rights in the development of national
constitutions, such as the United States, are not often changed. When you have
made an effort at one time to adopt a certain bill, then that is the way it is
going to be probably for a long time. I would be afraid that our next step in
Canada, if we look at this only as a beginning, may be further away than I
would like to contemplate, because it is a little difficult to start over again
with something which you have just completed. Therefore, I think if we can
make this bill better and more comprehensive, and like a real bill to begin with,
we should have achieved more of the purpose I am sure, we all have in mind.
This bill is purely a Canadian federal statute. I notice there was some
discussion, in the House of Commons, Mr. Chairman, about this being a good
thing, and that the notion of going to the United Kingdom parliament seemed
almost to be suggested as an un-Canadian thing. Now, in my opinion, Mr.
Chairman, it is normal still in Canada to use the legislative capacity of the
United Kingdom parliament to effect our constitutional changes. We all sup
pose that at some future stage in the development of Canada we are going to,
what I call, nationalize our constitution. We made an attempt to do this in
1950 at the conventions between the dominion and the provinces, but it failed.
Some day we are going to have to do this. We are going to have to bring to
Canada the power to amend every portion of the British North America Act by
some agreed procedure, a procedure which will undoubtedly involve some
degree of provincial participation. However, until we do that I do not think
there is anything un-Canadian, or unpatriotic, or unnationalistic for us to
utilize the machinery we have, and the United Kingdom parliament is still part
of our constitutional machinery. We turn it on when we want to, and turn it
off again. It is an odd situation only explainable in historical terms. For that
reason I do not think we should hesitate to employ this procedure where it is
appropriate.
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I know, Mr. Chairman, that here I am going beyond perhaps what you
think is the proper terms of reference to this committee, but this a question of
constitutional amendment. Of course, I have always stood for a constitutional
amendment for a bill of rights because I cannot see this bill of rights restrict
ing the federal parliament’s capacity in making laws contrary to basic human
rights. This bill does not do that.
I have made a suggestion myself, Mr. Chairman; with your permission I
will state it briefly here.
A method by which an amendment could be obtained without necessarily
having prior consultations with the provinces is; if the parliament of Canada
wished, it could secure a constitutional amendment which would take away
from itself in the future the power to make Canadian statutes contrary to
certain basic human rights. It could do that—and since the amendment would
in no way affect the present rights of the provinces, the prior agreement of
the provinces to that constitutional change would, in my opinion, not be neces
sary—no consultation would be necessary. If the parliament of Canada wishes
to have less legislative authority than it now possesses, there is nothing to
prevent it, as it were, giving that authority back to the United Kingdom par
liament and leaving it there for the time being.
I know it has been stated that this is not a very helpful proposal because—
at some future time, again—another joint address could issue from the parlia
ment of Canada requesting that the previous amendment be altered. But I
think, Mr. Chairman, there is a great difference between the protecting of
human rights in a constitutional amendment and protecting them merely in
this federal statute. This federal statute, in my opinion, will have to give
way before any future Canadian federal statute conflicts with it, because the
later voice of parliament always, in law, predominates over an earlier voice.
In other words, the courts must always interpret the latest opinion of par
liament, and not an earlier opinion; whereas, if there were a constitutional
amendment taking away power from the parliament of Canada to legislate
contrary to human rights, no future federal statute conflicting with that amend
ment would be valid—it would be ultra vires.
I think, therefore, Mr. Chairman, I have suggested—just to conclude this
thought—that if the Canadian parliament did restrict its own future legis
lative capacity in the area of human rights, there could be in that consti
tutional amendment a provision that the same restriction on legislative capacity
would apply to any province that chose to adopt it, and you could, as it were,
offer to the provinces the opportunity of bringing themselves, by their own
vote, under the same restriction as the parliament of Canada had imposed upon
itself. Then, as each province came in under that restriction, so would the
protection of human rights extend over the Canadian legistlative authorities;
and I would anticipate that we might expect a number of provinces to agree
very quickly to that constitutional limitation, and that gradually public opinion
in the other provinces would bring them in also. And by that process, without
any violation of provincial freedom, without the necessity of any prior con
sultation with the provinces, we would have achieved a basic constitutional
protection of human rights which is lacking in this bill.
Mr. Chairman, perhaps now, with those general observations, I might
speak to the text of the bill—unless you wish questions, perhaps, to be put to
me on some of these introductory remarks.
The Chairman: I think I would prefer to have you deal with the whole
matter before any questions are asked.
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Mr. Scott: Mr. Chairman, if I may turn to clause 2 of the bill: a number
of points can be raised with respect to the wording in that section. I would
start with the statement in the text:
It is hereby recognized and declared that in Canada there have
always existed—
and it lists in the following paragraphs a certain number of freedoms.
I do not know what the purpose of making this legislative lie is; but it is
a complete untruth. These freedoms have not always existed in Canada. We
de not need to be ashamed of the fact: the evolution of human freedom has
been a gradual process. One does not have to go very far back in our history
to find times when the freedoms mentioned here did not exist. As a matter
of fact, this was so in the federal statutes themselves. In the federal Elections
Act, right down to after World War II, there were many racial discriminations.
These freedoms have not always existed; and I do not like the idea—as
I heard someone suggest—that they would like to hang this up in the school
room so that our Canadian children could read it and be proud of their rights.
This is not true: these freedoms have not always existed—and I would
suggest, Mr. Chairman, that you might consider rephrasing clause 2 to make
it a little more consonant with the facts of our history.
In clause 2, paragraph (a), there is a phrase used that is very familiar in
American constitutional law, but which is quite new in ours. That is:
—due process of law;
Paragraph (a) says:
The right of the individual to life, liberty, security of the person
and enjoyment of property, and the right not to be deprived thereof
except by due process of law;
I do not know what the intention of the draftsman is here. It is a phrase
capable of at least two meanings: it could either mean just “according to
law”—in other words, you cannot have your property taken away, or your
liberty, or life, except according to the law which says they may be taken
away; because there is always some possibility of taking away a person’s
liberty—for instance, if he is put in prison—by a properly constituted court,
et cetera. It may mean that; or it may mean that you cannot be deprived
of these rights unless by a legal process which recognizes certain basic prin
ciples of justice—which is a little narrower than the other.
If you leave the words as they are, “due process of law”, why, you are
thrusting upon the courts on some future occasion the necessity of telling us
what in fact they do mean. Does this import into Canadian constitutional
law a great deal of the American law on the point, or are we to have a law of
our own?
I may say, Mr. Chairman, that I have not had any time whatever to sug
gest amendments in wording, and I am not so sure that you want a witness
such as myself to do that. Amendments can be worked out, I presume, by
the draftsmen of the Department of Justice.
The Chairman: Professor Scott, perhaps this might be an appropriate
point to break in. The house will be meeting in just a few minutes. Gentle
men, Professor Scott wants to return as soon as possible, and he does not
want to remain over until this afternoon. I wonder if it would be possible
for us to adjourn now, and reconvene after the orders of the day have been
reached, solely for the purpose of concluding Professor Scott’s evidence—and
then we will adjourn. Would that be acceptable, in view of the fact that Pro
fessor Scott wants to return as soon as possible?
Mr. Argue: Mr. Chairman, because of a contemplated procedure under
taken some time ago by my party, it will be impossible for me to come to this
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meeting, because I expect to be speaking in the house at that time. I am very
sorry that I will not have the opportunity of hearing Professor Scott. I would
like to see the committee meet at a time when all of us could be here—but
I cannot be here.
Mr. Martin (Essex East) : I cannot be here either, because I will be speak
ing right after Mr. Green. I would certainly like to hear this witness, and I
would also like to ask him questions.
The Chairman: Could we advance the afternoon meeting to 1:00 o’clock?
Mr. Martin (Essex East): Mr. Green will be speaking after the orders
of the day—I do not know how long he will be—and then I will be speaking.
I am sory, but I cannot be here. I would like to be here.
The Chairman: Of course, Professor Scott’s remarks, vièws, and so on,
will appear in the proceedings.
Mr. Martin (Essex East): I know; but there is no opportunity given to
comment on them or ask him questions. I would like to ask him a series of
questions on what he has said already.
I would suggest, in his case—he has obviously been taken unawares,
without too much notice; and I am not criticizing anybody for that—that he
ought to be given a chance to deal with this matter. He said that the draftsmen,
the officers of the crown, ultimately will have to draft any amendments; but
I would like to see, in writing, some of the amendments which he himself
would propose, for the consideration of this committee. I think they would
be very helpful to all of us.
But he would have to have time for that, and I would think that some
time next week—-if that is convenient to him—he could come back and we
could deal with his evidence.
The Chairman: Well, the committee stands adjourned until 2:00 o’clock.

AFTERNOON SESSION
The Chairman: Order, gentlemen.
If any member of the committee has not a copy of the bill, we have a
few extra ones here for distribution, to anyone who would like to have one
in order to follow the evidence.
Mr. Scott, would you continue.
Mr. Scott : Mr. Chairman, this morning I just had time to open with
some few general observations about the bill, and I stated, in my opinion,
it was about the most modest kind of bill of rights we could possibly imagine.
Then, I was going on to look at some of the wording in clause 2, and to
ask the question whether, perhaps, it might not be profitably amended to
bring out certain new ideas or make certain things clear that are not clear
there now.
I thing the last thing I referred to was the phrase “due process of law”
in clause 2, paragraph (a), and I pointed out it would have more than one
meaning. Since the protection of the declaration of property is a matter
mostly decided, although not exclusively, by provincial law, and since we
know, under the Canadian constitution, that a person can be deprived by a
province of his property in any manner the province decides to adopt, in
cluding outright confiscation, it would seems to me that the phrase “due
process of law” there can only mean “according to law”: in other words,
according to whatever law is applicable. It does not import, therefore, the
necessity of payment of expropriation in every case which, I would submit, as
a matter of constitutional jurisdiction, is not something that the federal par
liament is capable of making applicable within the provincial sphere.
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There are, of course, certain powers in the federal government to ex
propriate in certain things and, under the War Measures Act, can expropriate
there for the purposes of conduct of a war, and provide for compensation—
and that would be “due process of law”. However, this is not to be taken as
in any way affecting the province; it must leave their jurisdiction untouched.
On the point, also, that the wording of clause 2 is a little unusual in a
statute, it says:
It is hereby recognized and declared ...
that these rights, and so on, existed. Those words, “recognized and declared”
do not, in my view, attempt to enact something. This is not, I think, from the
legal point of view, an enacting clause, but a declaratory clause and, there
fore, in my view, it does not change any existing law. It says that, in the
hands of parliament, these rights are recognized and declared to exist. I have
pointed out already that “declared to have existed” is not quite true. For that
reason, I do not share the view of some people who think this could be an
invasion of provincial rights. If it was enacted that these rights existed, and
parliament was saying that a person in Canada cannot be deprived of property,
except due process of law, then I think that enactment might be held to be
invading, to some degree, this sphere of property and civil rights. But, I do not
so read the section. Some people have read it that way. There is a little am
biguity in the section that might deserve, perhaps, consideration by those who
might be contemplating some amendment.
If we go on to clause 2, paragraph (b), it expresses the right of the in
dividual to protection of the law, without discrimination. I think I know what
the purpose of that section is. But, I am not sure it is really very correctly
phrased. Does it not mean we want to declare in Canada that every individual
can pursue all his activities—his employment, and so on,—without fear that
anyone else is going to discriminate against him, because of these, by reason
of race, national origin, colour, and so on.
We had a case in Quebec in 1940-41, where a negro went into a tavern—
and that was the Christie case; Christie versus the York Corporation—during
an intermission in one of the hockey games at the Forum. The tavern was
located in the Forum. This man ordered a glass of beer, and the tavern keeper
refused to sell him a glass of beer. He sued the tavern keeper for personal
harm, discrimination and moral injury. The Quebec courts, upheld by the
Supreme Court of Canada, held that he had not suffered any legal wrong,
because of the right of the owner, the proprietor of the tavern, to run his
business as he liked—what you might call the freedom of commerce—and
that was a more important right than any right of the individual citizen not
to be discriminated against. In consequence, as I say, this Mr. Christie lost
his case.
He had the protection of the law, in one sense.

Mr. Dorion: Could we have the name of the case again?
The Chairman: What was the name of the case?
Mr. Scott: Christie versus the York Corporation, and it is reported in the
1941 Supreme Court reports. Now, there was not any law dealing with dis
crimination, particularly in Quebec. You had a conflict between two kinds of
right—the right of the businessman to run his business as he likes, and sell
to whom he will and, on the other hand, the right of a citizen who comes into
a place which is selling liquor under a liquor licence—however, in this case
it was beer; it was a tavern and not a restaurant—the right of a person who
is, generally speaking, invited into such a place where the proprietor holds a
licence from the state to sell beer, not to be discriminated against. There are
two rights. However, the legal analysis, at that time, was that it was the
right of the proprietor to do business as he liked—maître chez lui; master in
his own house, prevailed.
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So, I do not know how this thing would apply to a situation of that sort.
I doubt if it could. The proprietor said: I want the protection of the law, and
I want to sell to whomsoever I choose to select. You have difficulties there that
I think this particular phrasing really would not meet. However, it may well
be that that is the situation where one runs up against a human right that
comes within the purview of the provincial law and, if that situation is to be
changed in the province of Quebec, it is going to require legislation, on their
part, to bring the tavern into the same right as applies in hotels and res
taurants, where such a discrimination would be illegal.
I do not want to suggest this is a general rule of law in Quebec; it is a
rule that applies in this particular instance.
Mr. Batten : There is a vote, Mr. Chairman.
Mr. Scott: That is a higher law.
The Chairman: This is most unfortunate. However, I think you have
finished your discussion on due process of law.
Mr. Scott: On that point.
The Chairman: Then we will adjourn, to reconvene here immediately
after the vote.
—The committee recessed because of a division in the house.
The Chairman: Order, gentlemen. I hope we can go through now without
interruption for the rest of the afternoon.
Professor Scott, would you care to resume your presentation.
Mr. Scott: Yes, Mr. Chairman.
Mr. Dorion: Excuse me, Mr. Chairman and Professor Scott. Do you not
believe that it would be better to ask questions now on the points which
have been raised by Professor Scott. Otherwise we will have to come back
afterward to every point and ask the opinion of the professor.
Mr. Deschatelets: I do not believe we should do this. I think that
Professor Scott should be allowed to go on with what he has to say. We might
also provide a period of a few hours or a day before we ask questions. Per
sonally, I would like to go over my notes. I would like to have a delay of at
least one day and then have an opportunity to request information from
Professor Scott.
Mr. Stewart: What would the professor prefer?
The Chairman: I feel that our witness already has expressed a desire
to return to Montreal as soon as he gets through with his presentation to
the committee.
Mr. Deschatelet: Would there be anything to prevent Professor Scott
coming back on another day.
Mr. Scott: I could come back if you wish it. Also I would be happy to
take up any points which arise out of the portion I have covered, if that is
your wish.
Mr. Stewart: I am afraid you might not get your full submission in if we
do that. Would it not be better to go on and finish the presentation first, and
then ask questions.
Mr. Dorion: All right.
Mr. Scott: Mr. Chairman, so far we have discussed the wording and effect
of clause 2 of the bill. I think I have covered all the points I wanted to raise
about that section.
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We come then to clause 3 which is the enacting portion of the bill, in my
opinion. As you know, its purpose is to create a kind of new rule or inter
pretation—but it is not so very new. The present rules or statutory interpreta
tion under any charges, certainly when any penal statute is being interpreted,
are interpreted in a restrictive sense so as to leave a wider area of freedom
rather than a narrow one. Not only that, but under section 3 there is an
instruction to the judges in Canadian courts in the future when interpreting
any federal statute or regulation under a statute to interpret it in such a manner
as not to infringe the rights or freedoms that are there set out and, indeed,
it attempts to prevent what might be called an inadvertent invasion of those
freedoms by a future act of parliament by saying that such future act must
be taken as not having intended any invasion of these freedoms, unless the
act itself expressly states that it is the intention of parliament so to do.
There could be argument as to whether the judges will feel bound by
this rule or interpretation, if in fact they are confronted with a future federal
statute which, while not saying in express terms that it intends to amend
the bill of rights, nevertheless does so by its necessary meaning. But I do not
know; there is never any use in attempting to predict what the judges will do.
This is a statement in the bill that they are supposed to act in a certain way
and we may hope that perhaps they will do so.
The actual wording of the subsections of section 3 raises some points that
some people have raised in the debates in the house. I note particularly sub
section (b) about the cruel, inhuman or degrading treatment or punishment.
The question has been raised as to whether that, for instance, means that the
provision in the Criminal Code for the imposition of the sentence of flogging—
whipping—in certain cases must now be read out of the Criminal Code. Frankly,
I doubt whether any future judge is going to read this out when it is expressly
in the Criminal Code, especially when we remember that there was a similar
provision about cruel and inhuman punishment in the English bill of rights of
1689, which has not prevented the imposition of the sentence of flogging in
England since that date. However, one has to ask these questions. I honestly
do not know what the answer is going to be.
I doubt very much whether the particular provision here would be taken
by judges in the future as having repealed a certain scope of the Criminal
Code. If I am asked whether hanging itself is not an inhuman punishment,
then are we to say that we have by this bill of rights, if it is adopted, abolished
the death penalty, by hanging at any rate. I can only ask these questions.
Frankly, as I said before, I do not think so great a change in the present
criminal procedure will be effected by this bill.
I will then come to section 4. This is a quite innocent looking section
which says it is the duty of the Minister of Justice, in accordance with the
regulations, to examine every proposed regulation in the future in order to
ascertain whether it is consistent with the provisions of this act. I should like
to suggest that this idea might be expanded. I would like to see, in the Depart
ment of Justice, a special division on human rights, or a special section in the
department itself; that is to say, personnel employed by the department for the
specific purpose of keeping an observant eye on not only the legislation coming
through parliament and the regulations issued under that legislation, but
indeed on the future goings-on in the country to see whether they could not
initiate procedures that might improve the general observance of human rights
in Canada.
I think there was a time when we felt that the way to make people observe
principles of human rights was to punish them if they did not observe those
principles; and I think some punishment still is necessary in the law; but I
think the experience in the application of things like the Fair Employment
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Practices Act, where discrimination in employment, for instance, has been
excluded by statute, has taught us that you can make greater progress by
investigating complaints, talking to employers, and finding out why there is
discrimination, and see what is the reason, let us say, why an employer does
not wish to employ a certain type or class of person, whether there is any
justification for it, and so on. In other words it is more or less a social work
approach to the essential problem, rather than a criminal law enforcement
approach.
If we had a division in the Department of Justice such as they have in
the United States department of justice with people paying special attention
to these problems, I would think we could make a more rapid advance in
developing a better climate of opinion in Canada, which would be more favour
able to human rights than merely asking the Department of Justice to look at the
text of regulations. I should like to think that the Department of Justice might
initiate research projects in Canada in areas which need investigation. It might
publish educational material to educate the public generally about the rights
to which they are entitled. These people in the Department of Justice could
become specialists in this field, and add something a little more up to date and
continuous in the way of ideas and suggestions both to parliament and to
administrative bodies generally. This is a rapidly developing field, the question
as to what are the rights of administrative bodies and tribunals. It is an area
of the law which has been developing rapidly in the past 25 years; all demo
cratic countries are concerned about it. I think a lot more systematic approach
to the study of these problems as part of the function of the Department of
Justice would be a very appropriate thing.
I go next to this question of the effect of the proclamation of the War
Measures Act upon our human rights and fundamental freedoms. This bill has
drawn—and I am now referring to clause 6, apart from amendments to the War
Measures Act itself which really do not influence us greatly with respect to
the matter with which I am now dealing—this clause 6 says in subclause (5):
6 (5) Any Act or thing done or authorized or any order or regula
tion made under the authority of this act, shall be deemed not to be
an abrogation, abridgement or infringement of any right of freedom
recognized by the Canadian bill of rights.
Now, as I understand that, it means in effect that once the War Measures
Act is proclaimed, parliament, and particularly the governor general in council,
is free to make any kind of regulation under that act, regardless of how far
it might be considered to infringe the protections otherwise accorded under
this bill of rights.
I am particularly concerned about this, because of our experience under
the War Measures Act just after World War II, when it was held that the
Privy Council, by order-in-council under the War Measures Act, could au
thorize the deportation of Canadian citizens—not only those who had certi
ficates of naturalization, but also native-born citizens who might have their
citizenship cancelled.
But even in wartime it is not necessary, I submit, for the government
of Canada to have the power to deport a native-born citizen.
I think the Minister of Justice in talking about this pointed out that
the Citizenship Act had been amended in recent times, and that there was
only one ground for the cancellation of citizenship.
But I would remind you, Mr. Chairman, that once the War Measures Act
is proclaimed, it is possible by order-in-council to amend statutes. The power
of the Governor General in council is so great under the War Measures Act
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that he can amend statutes which parliament previously adopted. In other
words, by order in council all the former restrictions in the Citizenship Act
can be re-inserted, and Canadian citizens can be deported.
I do not think that power is necessary. It seems to me that the relationship
between the War Measures Act and this bill has not been adequately thought
through, and that if we are in this act to say that in time of war a Canadian
citizen cannot expect all the protections that this act gives him in time of
peace—which is a sustainable proposition in general terms, I suppose—we,
nevertherless, do not need to go so far as this present draft bill in saying that
they can expect an end to the fundamental freedom and human right as this
bill proclaims, to survive as against some regulations under the War Measures
Act.
I think subsection (5) of section 6 has to be looked at or the War Measures
Act itself should be looked at from the point of view of the degree to which
it permits the executive branch of government to invade the fundamental
liberties of the Canadian citizen. I would respectfully urge that some attention
be paid to that aspect of the problem.
I do not like to see a Canadian bill of rights which says that you have
all these great rights, but once war comes, you have none of them at all—
because that is what, in effect, it says. They all disappear in the face of the
War Measures Act. But I think that some things should survive, even during
a war emergency.
It is set out in the present War Measures Act that you can disregard
all these human rights which are herein stated, but you cannot take away
property without compensation. Property seems to be the only human right—
if it is a human right—which receives real protection even in war time,
because confiscation of property is not permissible under the War Measures
Act. Nevertheless deportation of a Canadian citizen is permissible, and im
prisonment without trial is permissible.
Why should the right of a citizen to live in his own country be less de
serving of consideration than the right of a citizen to have property taken
away without compensation?
It seems to me to be a wrong order of values, but that happens to be
the way the law is now, and I do not think it should survive or be encouraged
in a bill of rights.
That concludes all I have to say about this particular bill in its present
wording. As I have said, I am not particularly happy about this kind of bill.
It is about the smallest kind of bill of rights that we could have had. I per
sonally would have much preferred to have a real bill of rights which would
give us real protection. But this does not give us protection against a change
of heart in the future by a future Canadian parliament.
And I would like to have seen—as I agree with all those who have so
frequently said that ultimately your human rights depend at least as much,
if not more, upon the tradition of the observance of rights in the people,
and the acceptance of the principles of freedom, than they depend upon the
text of a law.
So the more your committee is able to invite representations from people
across Canada, and the more organizations are able to come here and make
their observations, the more the process of the enacting of this bill becomes
the process of informing all sections of the Canadian people of the nature of
the problem of protecting rights in modern society.
I think therefore that the widest possible opportunity of this kind should
be given. And I would like to thank you now for allowing me, at any rate,
the opportunity to make these remarks to your committee.
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The Chairman: Thank you very much, Mr. Scott. I am sure that the
committee has listened with great interest and appreciation to the presentation
you have made. I think, as has been indicated, that some of the members
of the committee may wish to ask you a few questions on some of the matters
which you have brought out before the committee. First, Mr. Dorion.
Mr. Dorion: Mr. Scott, I understood that you told us that the first part
of clause 2 is not exact in its meaning, and that we should recognize in
Canada that there has always existed, and shall continue to exist, human
rights; that it is not an exact proposition.
I believe you are correct in that point; but has there not been an inter
pretation formula which has been often used? An example is probably to be
found in preamble to the Religious Worship Act of 1852, where I believe we
have the same wording at the beginning of that statute. Do you remember
that?

Mr. Scott: That was an act of the Province of Canada?
Mr. Dorion: Exactly.
Mr. Scott: To preserve the freedom of worship in Quebec?
Mr. Dorion: Yes; and it was modelled upon an Ontario statute, and this
was abondoned in 1915. But we still have our act in the Quebec statutes, where
it is I think, chapter 307. Do you believe that this is merely a common inter
pretation of the former statute which has been used in many statutes?
Mr. Scott: I must confess that I cannot remember the preamble of that
statute offhand.
Mr. Dorion: I believe it was in exactly the same wording.
Mr. Scott: There may be some legislative intention which escapes me, in
the choosing of this wording. But I do not like to see a statement of that
character if it only has some rather technical legal meaning, because it will not
have the same meaning to the citizens who are going to read it. I think the bill
of rights should be, as far as possible, in the simplest form of language. This is
not a document primarily for lawyers, it is a document for citizens. They should
be able to read this and agree with it all the way through. I think anybody
reading it will say that obviously is not so. Indeed, I have had a class of students
analyzing this statute, and one said to me: well, if the rights have always
existed, then they do not need to exist any more in the future than they have
in the past, and if they did not exist in the past, they do not have to exist in
the future. This might be the implication you could draw from the existence
of this phrase. I am suggesting that whatever legislative authorities there have
been could be expressed in words that do not seem so clearly to run contrary
to our historical record.
Mr. Dorion: I am right in saying in respect of this formula that it is
retroactive legislation?
Mr. Scott: I would rather you used the words: this interpretation would
be applied retroactively. I am suggesting the same legislative purpose could
be obtained, surely, by words that will cause less raising of eyebrows among
the students who read it.
Mr. Dorion: The second question Mr. Scott I would like to ask is; I would
like to have your interpretation of the words at the beginning of clause 2:
‘‘in Canada’ . Do you believe that we have to take the geographical meaning of
that or the legal meaning of those words “in Canada”? I suppose you read
the article written by Mr. Pigeon.
Mr. Scott: Yes, I have.

Mr. Dorion: I would like to have your opinion of his objection.
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Mr. Scott: I was not convinced by his concern over that phrase “in
Canada” because, as I read clause 2, it is merely declaring a belief in certain
principles, but is not attempting to enact any new law. If the parliament of
Canada wishes to say, as I think it has the right to say, that there shall exist
these rights in Canada, it means the entire country. The enacting clause,
clause 3, confines the effect of the bill to federal statutes so that the provinces
are left without any diminution of their former authority. I quite frankly do
not think there is anything improper in the words “in Canada”. We obviously
want the bill of rights to have effect throughout Canada. All federal statutes
run all through Canada, and therefore, since this is a federal statute, it must
apply in Canada as a whole.
Mr. Dorion: In other words we have to read that phrase within the context
of the bill itself?
Mr. Scott: Oh, yes, quite. This is subordinate to clause 3.

Mr. Dorion: Consequently you do not see any encroachment?
Mr. Scott: No, I do not see any. As I say, I was not convinced by the
argument that Mr. Pigeon made in that article.
Mr. Dorion : I read with great interest your article which appeared in the
bar review. I saw at the beginning of your article these words: “Mr. Diefenbaker’s proposed bill of rights as drafted confines itself to matters within
federal jurisdiction”. I would like to know, Mr. Scott, if you see anything in
the wording of clause 2 which may be interpreted contrarily to your proposal
which appears in your article.
Mr. Scott: Well, I can only repeat that I do not see anything contrary
to that proposition, because of the words “recognize and declare”. This is
a recognition that the rights exist, and a declaration that they exist. This
is not an attempt to make any new rights. It is not an enactment of new
legislation. To me it is an expression of opinion on the part of parliament,
not an enactment of new law.
Mr. Dorion: Thank you.
Mr. Deschatelets: On this point, Mr. Chairman, would you permit me
to ask a question.
Mr. Scott, we say that this bill will apply within federal jurisdiction.
Now, as you probably noted, most of the rights mentioned here relate to
civil rights and property which are, as you know, exclusively under powers of
the provinces under our constitution. I cannot understand and cannot see
where this bill could apply if the civil rights and property are under pro
vincial jurisdiction exclusively. I wonder if you could give us an example
of where, with this bill applied to a case relating to property and civil rights,
freedom under these two items would be infringed.
Mr. Scott: May I first express my disagreement with your opening
remark, that most of the rights in clause 2 fall within provincial jurisdiction
in respect of property and civil rights. My personal opinion is that such
rights as freedom of religion, of speech, of assembly, of association and of
the press are not within the jurisdiction of provinces in general. I am not
saying that there are not some aspects of these matters that are; but in
general, the basic rights themselves are within an area that, in my opinion,
can only be infringed on by the application of criminal law. I think the
Birks case, in regard to freedom of religion, and the Switzman case, in regard
to both freedom of speech and of the press, have made that reasonably clear.
Similarly the right to life is one which can only be taken away by the criminal
law with respect to the death penalty. The provinces have the powers of
imprisonment and fines, to enforce their provincial law, but they certainly
have no power to put to death. The provinces can, of course, take away
23534-1—3
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liberty of an individual, because they can put the individual in prison for
an infringement of valid provincial laws. I come back to the part I have
been repeating, that this is not a clause, in my view, which changes any
existing law. It is a statement of a belief by the parliament of Canada that
these rights exist in Canada, and are important rights, because they are
being put into this special bill. It is a list and orderly presentation of basic
notions of freedom. It is the later intention of this statute to secure these
rights for all time, in present and future federal legislation. I do not think
there is an invasion of provincial authority. If the parliament of Canada, has
an active law which says that it believes education is very well provided
throughout Canada, such a law using the word “education” would not be
a change in the provincial law. It would not be a legal invasion of pro
vincial jurisdiction. It is a statement of objectives and values, and does not
run up against the problem of the distribution of legislative authority under
sections 91 and 92.
Mr. Deschatelets: Professor Scott, will you agree that the enjoyment
of property is an exclusively provincial right under our constitution?
Mr. Scott: Oh, no.
Mr. Deschatelets: You do not agree with that?
Mr. Scott: No, not exclusively. The basic rights with regard to a
man’s property are provincial, but if I come and take your property away
from you without your permission then I break the federal law of theft.
Many aspects dealing with property are federal. This word “exclusive” is
rather difficult to use in respect to indeed almost anything in section 92. You
have no right to buy and sell narcotic drugs where there could be an element
of profit, because the federal criminal law has come in and prohibits that.
Enjoyment, I would say, generally is a provincial matter, but there are
federal succession duties. If you think about the question of property, it is
such a complex part of the law, with so many aspects, that while it may be
basically a provincial matter there are areas in which the federal law must
necessarily operate. I do not only mean this in respect to those portions of
geographic Canada like the Northwest Territories, where the federal law,
of course, is the exclusive law.
Mr. Deschatelets: Mr. Chairman, would you permit me another question?
In relation to clause 2(b), are you aware, Professor Scott, that under the civil
code of the province of Quebec, what we call le chef de la communauté has
more rights in the province of Quebec than under the common law which
applies in other provinces? This has a different meaning. You said this
morning, there was some mention about certain provinces—there are two
provinces, I think, which already have a b VV
ghts, and that other provinces
might have their own bill of rights. You have also said this morning that in
case there should be two bills of rights, a provincial statute and a federal
statute, that the federal statute would have precedence over the provincial
statute.
Mr. Scott: No, I do not think, as a matter of fact, I made any reference
to provincial bills of rights this morning. Only one province has a bill of rights,
and that is Saskatchewan, because Alberta’s bill of rights was held unconstitu
tional. You could not lay it down as a principle of federal law that if there
was ever conflict between the federal and a provincial bill of rights, that the
federal would necessarily prevail. That would depend on whether the section
of the federal bill considered in conflict with the provincial bill was not
enacted validly by the federal parliament. It might be that the provincial bill
of rights would be an invasion of the federal area; and in that case it would
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give way before the federal bill. However, you could not make a single pro
nouncement that the federal bill would always prevail. It might in some
instances; it might not in other instances.
Mr. Deschatelets: In relation to colour with the example you have given
this morning, of a coloured man being refused a glass of beer in a tavern in
Montreal, does this bill of rights, as it exists now, contain provisions that would
prevent this thing happening again?
Mr. Scott: In my view, this bill would have no effect whatsoever on the
decision of the courts in the Christie case. It leaves that case, in my view, as
a rather startling rule of Quebec law, that it is possible so to injure the feelings
of a Canadian citizen in a tavern so as to refuse him a glass of beer in a tavern.
I cannot see that this bill changes that ruling in the least degree.
Mr. Deschatelets: Do you suggest that in this bill we should have a special
clause relating to the prevention of discrimination as to race, national origin,
colour, religion or sex, without any other implication, as we have here, as
to protection of the law, and so forth? Would you suggest we would have a
clear clause preventing any discrimination in relation to colour, national origin,
religion, sex, and so forth?
Mr. Scott: I am glad I am asked that question, because I realize I had
omitted to make a suggestion in my initial presentation, which I would like
to make now.
The federal parliament has exclusive jurisdiction in the field of criminal
law. If the federal parliament wished to make, let us say, certain forms of
racial discrimination a crime, I am sure it has jurisdiction so to do. I am
not suggesting the drafting of such a prohibition. Indeed, if the federal parlia
ment wished to make it a crime to interfere with the exercise of these
fundamental freedoms, I am sure it has power to do so. As a matter of fact,
there is in the present Criminal Code a provision making it a crime to interfere
with the practice of religion and the conduct of a service. This came up in
the Chaput case, where Jehovah’s Witnesses were privately meeting in a private
house, and the police entered and disturbed the meeting. The police, in that
instance, were committing a crime. The criminal law protected the freedom
of religious worship by making it a crime to interfere with its practice.
I am suggesting—and if I might make the suggestion in all seriousness to
this committee—that they might consider whether the criminal law might
not be strengthened with respect, perhaps, to the practice of some of these
other fundamental freedoms. For instance, should it not be a crime to
interfere with the conduct of a public meeting? There might be some forms
of interference with a public meeting that might be some kind of an offence
at the moment; but it would seem to me we could define new crimes, the
definition of which would be designed to protect these basic rights that are
here outlined.
If you had a section in the Criminal Code making certain forms of racial
discrimination or discrimination on the grounds of colour or religion a crime,
then that might lead into the Christie situation; and after the amendment of
the Criminal Code, in that sense, any future tavern keeper anywhere in Canada
refusing to serve a glass of beer because the customer was coloured or was
of the wrong religion or had the wrong political views, would be committing
a crime. That is a possible exercise of federal jurisdiction, but it is not exercised
in this bill.
Mr. Deschatelets: This is my last question: Do you not think that we
should have a clear provision right here, in this bill of rights, about racial
discrimination?
23534-1—3i
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Mr. Scott: If I hesitate to say “yes” to that, it is not because I do not
think it is a good idea for the law to be more precise in defending against dis
crimination. But I should imagine it would not be a very easy provision to
include in this bill unless you had carefully thought of its application in various
situations. There is now a federal fair unemployment practices act, which
does make it an offence to discriminate, in certain classes of case, and with
regard to certain classes of persons in employment. It is not the general law.
It does not apply to serving people in a shop or restaurant, for instance. I am
not sure I can think through all the aspects of that question, Mr. Chairman.
I have a notion we ought to be more precise in making racial discrimina
tion a crime in this country. We should prohibit it. This bill does not do it.
Mr. Rapp: Mr. Chairman, I would like to ask Professor Scott to give us
an explanation. In clause 2, under paragraph (a), some of the rights and
freedoms are listed—
—and the right not to be deprived thereof except by due process
of law;
Under the War Measures Act, ase you explained, Mr. Scott, the governor
in council would have been the power to infringe on some of these rights, is
that not right? By deleting in paragraph (a) the words “except by due process
of law”, would that strengthen this section?
Mr. Scott: Do you mean if those words were added to the War Measures
Act?
Mr. Rapp: No, deleted. If we strike off the words in paragraph (a) under
clause 2, “except by due process of law,” it would read then:
... and the right not to be deprived thereof.
Mr. Scott: Yes; but you surely do not wish to deprive parliament of its
power, in certain appropriate situations, to deprive a person of his liberty and
of his property? The right of the state to take property from an individual
is one that must always be maintained. It is not to be used—
Mr. Rapp: I know; but under the War Measures Act the governor in council
can deprive an individual of his right, as stated here under (a); is that not
right?
Mr. Scott: No. As I understand the War Measures Act, while the power
to take property for war purposes is given in the act, there must always be
compensation paid—and therefore that is due process of law, I would think.
That is in the present War Measures Act. I understood there was a provision,
not that there must be a prior payment of compensation; but as I remember
the War Measures Act—I confess that I have not looked at it lately, Mr.
Chairman—there is a provision for payment of compensation.
Mr. Rapp: In other words, your view is that these words, “except by due
process of law” should be left the way they are?
Mr. Scott: Yes—although I did raise the question this morning as to what
exactly they meant. I am not sure that I know exactly what they do mean:'
it is not a familiar term in our legal system. I think they just mean “except
by law”; that you have these rights except in so far as they are taken away
by law—and that means you have them as long as you have them, and you
have not got them when you have not got them.
The Chairman: Professor Scott, do you have any other words to suggest
that might be more expressive than “due process of law”?
Mr. Scott: Personally, I would prefer a simpler form, of saying “except
in accordance with law”, and leaving it up to the federal parliament to decide
what is the legal process by which in any case, if at all, these rights are to
be interfered with.
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Mr. Rapp: “Except” what?
Mr. Scott: “Except in accordance with law”. I think that is what those
words probably do mean; although it has been suggested that they might
mean “except in accordance with laws which observe certain principles of
natural justice”; e.g., property is not confiscated, but it is paid for when
taken; or that the deprivation of liberty is only valid when there has been
a fair trial, and it is not an arbitrary deprivation. It might mean that.
Mr. Martini: Mr. Chairman, I would like to ask Professor Scott this
question: do you feel there is a definite need for this bill?
Mr. Scott: For this bill, no.
Mr. Martini: For a bill of rights, then—let me put it that way?
Mr. Scott: I would like to see what I would call a proper bill of rights, an
amendment to the fundamental law of the Canadian constitution, taking away
from the federal parliament the legislative capacity to invade these rights in
certain respects ; and I would like to see that form of restriction on the
sovereignty of parliament extended over provincial legislatures in accordance
with their consent.
But, quite frankly, this bill—which is a solid amendment to the Inter
pretation Act—I hardly think is worth having. As I said this morning, I am
frightened that, if this is the first step, by the time we have taken this we
will give up all thoughts of a bill of rights for another generation, and it will
end up by being almost our last step. If we took our time with it, we might
get ourselves to the point of agreeing to a real constitutional amendment.
Mr. Martini: This morning you said that this bill is too small; in other
words, are you trying to say that the bill does not go far enough? That is
the way I interpret it.
This bill, as it is—will it have much effect on the laws in the statute
books today?
Mr. Scott: Personally, I do not think so.

Mr. Martini: It would not have any effect at all?
Mr. Scott: I would not say it would not have any effect; I would not be
sure about that. I do not think it will have very much effect, because I think
all judges, in interpreting laws which they find coming from the federal par
liament, would try to interpret them so as not to invade a right, if they could
possibly do so. If the law does invade a right, I think they are still going to
apply that law in the future, unless they feel themselves able, by virtue of
that little phrase over in clause 3, where it says, “unless it is otherwise ex
pressly stated in any act of the parliament”—unless they feel themselves
able to, by virtue of that, to say of a future Canadian statute, “It invades a
human right, but it does not also say it intends to amend the bill of rights;
and therefore, since it has left out that little phrase of intention, we shall not
apply the law so as to take away the human right.
It could have some effect. But when I said it was the least bill of rights
that we might have in Canada—I said it falls between the two poles; it is not
a fine declaration of rights which ought to be larger than you have in clause
2, and it is not a restriction on the legislative capacity of legislatures, which
a true bill of rights would have. It is somewhere in between, and has this
rather middling Canadian characteristic, Mr. Chairman, which we so often
seem to find in this country.
Mr. Martini: Would you not think it is better to start small than to start
with a perfect bill, and perhaps take out some of the clauses and perhaps add
on as we go along?
Mr. Scott: If I could be sure we would take our second step soon after
this first step, I might be persuaded by that argument; but I am frightened that
we may think we have got ourselves a pretty good bill of rights and rest
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content with it, when in fact it is not a very effective bill. Frankly, I think if
you were to compare the human rights sections of modern constitutions in
federal statutes—and there have been a great many new constitutions in the
world since 1945: I think, no less than 50—you would find that this has an
old-fashioned look to it, by comparison with the modern statements on human
rights. These are mostly the old, traditional, basic rights.
I do not mean by that that they are not extremely important; but a more
modern way of treating this would express ideas about man in society, and
his life—and not only life, liberty and security of the person or property; but
of health, education and participation in the processes of his government, en
joyment of the arts, a variety of things which you do not enact as positive
legislation but are aspirations which your state puts before itself in these
constitutions. They are targets; they are goals, legislative goals—and this
bill lacks that touch of dynamism which I would have hoped a good bill of
rights would give. It does not do that, on the one hand; and on the other hand
it does not really restrict a future parliament. So, frankly, as a Canadian
citizen, I will not give an enormous cheer when this bill passes.
Mr. Martini: You said, Professor, that in war time all these rights are
lost to Canadian citizens, and also to Canadian-born citizens; they could be
deported. Deported to where? If you were a Canadian, where would they
deport you to?
Mr. Scott: If you have not a country to which you can deport them, I
understand that under international law you cannot deport them; but in the
case of the Japanese, we had a Japan that could not say “no”.
I do not want to suggest that no future government is going to pay no
attention to human rights in war time. I would certainly think, and hope, that
a future government would pay reasonable attention to human rights in war
time; but I am saying that this bill lays it down in black and white that if the
War Measures Act is proclaimed, these rights no longer stand in the way of
the enactment of the War Measures Act; and we have not got that statement
in the law at the moment. This might, in fact, weaken our position under
the War Measures Act. Maybe the War Measures Act is at the moment more
restricted by the principles of human rights than it will be if paragraph (5)
of clause 6 is made law. Frankly, I am frightened of that.
Mr. Martini: Do you not think that that clause that says they must call
parliament, instead of an order in council, as it was before, improves it a bit?
Mr. Scott: Yes, I think it improves it a bit; but I think if a crisis of the
magnitude justifying a War Measures Act proclamation existed, parliament
would in fact be called. I think these things would happen automatically
anyway. But it certainly would make it a little better.
Mr. Martini: If we were to make that clause with teeth in it, to protect
you during wartime, do you not think we would have to change the War
Measures Act first before we made an amendment to this?
Mr. Scott: I do think the War Measures Act should be looked at in the
light of our current notions of human life, because it was first drafted in 1914
and, if my memory serves me right, has been extremely little amended. We
have had the experience now of two world wars, particularly the second one,
when problems of how you deal with subversion, and so forth, were very
acute. In the light of that experience, I would think that would be enough,
and that study and care would have prompted some minimum and basic human
rights, even in the emergency of war whereas this bill, as drafted now, says—
and would you please look at subsection 5:
Any act or thing done or authorized or any order or regulation
made under the authority of this act, shall be deemed not to be an
abrogation, abridgment or infringement of any right or freedom recog
nized by the Canadian bill of rights.
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So, the courts cannot ever say, in respect of any regulation or order in
council under the War Measures Act, that it is ultra vires because of the degree
to which it infringes human rights—and that is a very big statement.
Mr. Martini: I do not know whether this question is in order, but I would
like to ask it.
Would you rather not have any bill of rights at all than to have this one
passed?
Mr. Scott: Yes, I would rather have none than this.
Mr. Martini: Than to have this?
Mr. Scott: Yes.
The Chairman: Professor, may I suggest to you that the reason you hold

that view is because you fear that, with this bill of rights enacted something
better may be deferred longer than it would otherwise be.
Mr. Scott: I think, certainly, that is part of my thinking, yes.

The Chairman: Now, may I ask this question. You rather indicated—and,
perhaps, I misunderstood you—that this bill had little effect.
I believe that clause 3 is the substantive portion of the act, and may I
refer specifically to paragraph (c) :
No such act, order, rule, regulation or law shall be construed or
applied so as to deprive a person who has been arrested or detained
(i) of the right to be informed promptly of the reason for his arrest
or detention.
Is it not so that at the present time there is no substantive law that requires
that a person be informed promptly of the reason for his arrest or retention,
and is it not a fact there are frequent cases of people being arrested and held—
sometimes, incommunicado—without any charge laid, and in some instances,
released without a charge being laid?
Mr. Scott: Yes, but if they do that, they break the law.
That came out in the Lamb versus Manuel case in the Supreme Court, in
1959, in connection with another Jehovah Witness case, where the Jehovah
Witness had been arrested and held over a week-end with no charge laid. The
Jehovah Witness was released then, provided that a promise was given not to
sue the police. Of course, this was ineffective, and the police were obliged to
pay damages.
I think it is true to say—although I am not familiar with all branches of
criminal procedures—that the present criminal procedure requires that the
police bring the arrested person to court within a certain limited time.
There is a case I just noticed here. You have a copy of the Canadian Bar
Review. It sets forth an English case, where a warrant served on a person, on
arrest, was held invalid unless, at the time of the serving of the warrant, the
nature of the charge was disclosed. Thus, there are protections now for these
rights. I doubt if this is going to add anything to this, except to tell the courts,
in future, not to allow any future Canadian statute to change the present law
unless it is expressly said they want to change the bill of rights.
The Chairman: Professor, I hardly agree with you that the arrest or
detention of a person in all circumstances gives a cause of action.
Mr. Scott: No, I am not saying that.
The Chairman: You have to establish there is bad faith and lack of
reasonable and probable cause—for instance, believing an offence has been
committed, and that kind of thing, before you can secure any redress. This, on
the other hand, is a positive right that is given to persons arrested or detained
that they are to be informed promptly of the reason for the arrest or detention.
Mr. Scott: But this does not change any present law, does it?
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It says the court must not interpret any federal statute as depriving a
person of these rights. You see, it is again looking to the interpretation of
statutes rather than the changing of any present statute. The present statutes
do not deprive a person of these rights.
The Chairman: But, is it not spelled out, Professor?
You are quite correct when you say they shall not be deprived of these
rights, but it goes on and says, specifically:
And, without limiting the generality of the foregoing, no such act,
order, rule, regulation or law shall be construed or applied so as to...
have this result.
Now, that, surely, to my mind, is a clear enunciation of a substantive law
—that if a person is not informed promptly of the reason for his arrest or
detention that a cause of action immediately results.
Mr. Scott: Well, you may be right, Mr. Chairman. However, it is not too
certain, I think, that it would work out that way.
The Chairman: Well, I think, perhaps that is the intent.
Mr. Scott: Yes.
The Chairman: If you think there is any doubt, can you suggest what
change we should make in this section so that it will be made clear that any
offence enumerated here specifically will give an immediate cause of action.
Mr. Scott: Well, there are two things. This, in large degree, affects the
application of the Criminal Code and the criminal procedure. Now, if there
is any imperfection in the present criminal law recording the manner in which
an arrest can be effected and the rights of the person arrested, then I would
think that the way to remedy that would be to improve the criminal procedure.
If what is generally contemplated here is the creation of a right of action for
damages against a police officer failing to obey these instructions, as it were, then
I wonder whether you want, in another area, the right of action and damages,
being a matter of proper and civil rights in each province,—and whether that
affects that area at all.
Quite frankly, there are questions here I would need more time to think
over before I could be helpful to you—although I think they are proper ques
tions to consider.
The Chairman: Perhaps just one more question. I am quite sure you can
be helpful to the committee.
I refer you to paragraph (e) :
Deprive a person of the right to a fair hearing in accordance with the
principles of fundamental justice for the determination of his rights and
obligations.
Now, we have seen, in some bills of right, a declaration that a man is
presumed to be innocent until he is proven guilty.
Would you say that that principle is a principle of fundamental justice—
that a man is presumed innocent until proven guilty?
Mr. Scott: I do not think that the principle of fundamental justice, as
the term “fundamental justice” might be used in the courts—the courts have
developed what they call principles of natural justice, and I, sometimes, have
been surprised that was not the phrase used here.
In the operation of administrative tribunals, suppose you have a licensed
commissioner giving a licence for the carrying on of a certain trade or profes
sion, the administrative tribunal ought, in exercising its licensing power, to
observe principles of natural justice and, for instance, not cancel the licence
arbitrarily without giving the person a right to be heard. The right to be heard
is a principle of natural justice. The right not to be judged by someone who
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has a bias in this case is a principle of natural justice. There are a few other
such principles, but I am not sure that the right to be presumed innocent
until proven guilty is such a principle. That depends on the whole operation
of the criminal law. It is a very fine principle; but I think there are a few
instances where you can find that the principle has been reversed for some
specific reason.
Mr. Deschatelets: May I ask Professor Scott if in his opinion there is
anything in this bill which would give protection to any Canadian citizen who
would be caught in the same circumstances as in the Roncarelli case in Montreal.
Mr. Scott: You understand that this section 3 only refers to acts of the
parliament of Canada. Roncarelli held his legal licence under the alcoholic liquor
act in Quebec. There you saw Quebec law interpreted in such a way as to hold
that the arbitrary cancellation of that licence for purposes not connected with the
purposes of the liquor act, but connected with some other purpose outside of
it, was invalid. This is the case then which is meant by the principles of natural
justice. Mind you, the principles of natural justice only apply where the ad
ministrator is exercising some judicial or quasi judicial authority. If the author
ity he is exercising is considered to be legislative in its nature he is not obliged
to observe these principles. It is a rather technical part of the law where these
issues arise. Just in reading this subclause (e) I am not sure that I can see any
effect it would have other than to make the court read any federal statute
denying these principles with special care and refuse to apply it unless it
especially said it wanted to be applied.
Mr. Deschatelets: To pursue my predecessor’s question in the matter of
the proper enjoyment of property, there is no doubt that the Roncarelli case
was a case within the provincial jurisdiction, but do you not think that if the
Roncarelli case happened after the passing of this bill of rights that he could
have been covered by the wording here, “enjoyment of property and the right
not to be deprived thereof”.
Mr. Scott: No; because, as I said before, I do not think that that is an
enactment of legislation having effect in the provincial field at all. It is a state
ment of principles and is not the making of a new law inside a province.
Whether the Roncarelli case had been before or after this bill of rights, I would
think it would make no difference to the way in which the courts interpreted
the Quebec law.
I think someone asked me whether I felt there was much effect which
would come from this. The fact that a bill of rights exists; makes people more
aware, I think, and makes judges more alert to watch out for situations, and
clarifies our thinking. To that extent it might influence the law gradually, but
will have no immediate effect, as I interpret it, as to the way the provincial
law will be interpreted by the courts.

Mr. Dorion: It appears that federal legislation may affect a civil right
incidentally, but we have to search in order to determine whether or not the
federal government is within its own jurisdiction; we have to search the main
purpose of the law. For example, as you told us a few moments ago, in a
criminal law we have many clauses which affect the liberty of a subject, or
the civil rights of a subject; but if we go to the purpose of the clause it is clearly
within the federal jurisdiction.
Mr. Scott: Yes.
Mr. Dorion: Do you not believe that the words “civil liberties”, which are
translated in French “liberté civile”, lead to confusion, because in French we
do not speak about civil liberties. We speak about public liberties, relations
between a citizen with a state. That probably is the reason why we can have in
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a province a charter on civil liberties because it is the relation between the
citizen with the provincial state, and here this bill deals with relations of the
Canadian citizen with the federal state. Is that right?
Mr. Scott: I think so, but the term “civil liberty” is not used in this
statute.
Mr. Dorion: That is right.
Mr. Scott: It is “human rights and fundamental freedoms”. It may well
be that that phraseology was adopted to avoid the confusion you have drawn
attention to. There is a particular confusion in the British North America Act
owing to the words “civil rights”—“property and civil rights”. That is the
American term for civil liberties. It suggests they are inclusive. Personally, I
do not think they are. It is private rights essentially which are considered in
the section in the British North America Act.
Mr. Dorion: In other words, when we are in criminal law very often we
are in legislation which affects civil rights in property. I have another observa
tion on which I would like your opinion. Do you not believe that this statute,
with this wording, at least would have the effect of an interpretation statute?
Mr. Scott: Yes. I think I have said that. I think that is fundamentally
what it is. It is rather an extensive special rule of statutory interpretation;
that is, a parliamentary instruction to judges in the reading of all Canadian
statutes and regulations under the statutes to make sure that in applying this
statute they do not allow them to invade these areas of human rights unless,
as it says, it has been the express intention of parliament that they wish to do
so. That is a rule of interpretation as I see it.
Mr. Nasserden: Would you not consider that a real bill then? You said you
would like to see a real bill.
Mr. Scott: But parliament can amend this by a mere majority vote at any
time.
Mr. Nasserden: At the time it is in force, it represents something real, does
it not?
Mr. Scott: Yes, that is quite true; but I think most of these principles are
already applied by the courts, but perhaps not precisely.
Mr. Nasserden: I was interested in your remark that you would like to see
the federal government take some power away from itself. Do you not think
that a positive statute, such as this, is better than a negative one which seems to
be applying what you have to say in regard to an amendment to the con
stitution?
Mr. Scott: Well, it is quite true that what I would call a true bill of rights,
which reflects the application of the sovereignty of parliament, should be in the
area of human rights, and that it is a fundamental superior rule of law, saying
to parliament “Thou shall not make laws taking away those rights”, if you
prefer to have a negative law. But it is the protection of those rights against
legislative interference that is the point.
Mr. Nasserden: But should a declaration of human rights not be positive
before we can apply it?
Mr. Scott: If this be a declaration of human rights, I would rather like to
have it much larger, and just leave it as a solemn- affirmation that we believe
that these rights are important and are part of the fundamental principles of
the Canadian nation. In other words, we would have adopted the universal
declaration of human rights of the United Nations, and simply have affirmed our
adherence to it in a statute, but not have enacted it as a law. We would merely
hold it up as a doctrine.
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But as I say, if I were to consider the effect upon school children, let us
say, such as something to go on the wall of a schoolroom, I would still rather
put up the declaration of human rights of the United Nations than to put up
this Canadian bill of rights, because I defy any school child to read clause 3.
You have to have good legal training in order to read the first 15 lines of
clause 3 and to carry the sense through.
I would rather have that, than a rule of statutory interpretation which has
been written for reading by judges. It is true that children can read clause 2
all right. That is fairly neat and clear. But it still leaves out many other rights
which the universal declaration of human rights, and the European covenant
of human rights include.
Mr. Nasserden: In view of the answer you gave to Mr. Dorion a few
moments ago, and in view of the fact that judges would be guided by this, do
you not think that this is indeed a declaration of certain rights?

Mr. Scott: Oh yes, I do not deny that it is a declaration by parliament
of its belief in the importance of these rights which are herein named. That
is quite true.
Mr. Nasserden: That all gets back to my point that it would be a real bill;
would you not think so?
Mr. Scott: My definition of a real bill is one that stops someone from doing
something in the future. But this does not.
Mr. B ad an ai: Would Professor Scott indicate if in his opinion a bill could
be devised without the consent of the provinces which would protect citizens,
notwithstanding provincial jurisdiction, without recourse or change in the
British North America Act?
If you follow me, I would like to cite the example of a chap who has a
licence, and without cause his licence is cancelled. That is a right which comes
under the jurisdiction of a province.
In your opinion then, could a bill be devised to prevent such discrimination
being made by a province against a citizen without cause and without obtaining
a change in the British North America Act, by the provinces?
Mr. Scott: I can think offhand of no way other than perhaps by the
creation of a new crime in the criminal Code. I must say it would look a little
odd to see in the criminal Code “Thou shall not cancel a licence without a
hearing, or something, and if so, you will go to jail”.
It is a little unlike normal Criminal Code text; but apart from the criminal
law and the power of the federal parliament, I can see no way by which that
could be effected by federal legislation other than by an amendment to the
British North America Act.
Mr. Badanai: You are of the opinion that in order to make this bill of
rights effective, there should be an amendment to the British North America
Act with the consent of the provinces? Is that what you mean?
Mr. Scott: That is the kind of bill of rights I would like to see. I think
if we worked at it, we could get it. But I would make this final observation:
as I have said before, sooner or later we are going to have to give ourselves a
Canadian constitution.
We have the British North America Act, but it is not even a Canadian
constitution. As a matter of fact, it is one of the oldest constitutions in the
world. I think there are only four or five states in the world whose constitutions
are as old as the Canadian constitution. We are going to have to have a Canadian
constitution, and we are going to have to take away from the United Kingdom
parliament the last vestiges of its sovereignty over Canada in legislative terms.
It will not affect our relationship with the crown at all, necessarily.
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Now, when the time comes—I think perhaps this may be the second step,
or this might be the first step—when that revision of our constitution comes,
perhaps that is the time when we should put through a true bill of rights, and
I think that the constitution, pending federal and provincial legislation, can
only be amended by that process.
We may talk of different parts of the constitution in the hope that this
will be an entrenched clause in the constitution. But that time is far ahead.
In the meantime we could have gone along—although it is the decision
of the house not to do so under the present amendment—but we could get it
from the United Kingdom.
Mr. Korchinski: Would you embody many of the laws we have now as
set out in this bill in an amendment to the constitution?
Mr. Scott: Oh, I would embody most of what is in clause 2, certainly the
basic freedoms as set out in paragraphs (a) to (/) therein, but I do not know
if you want to write the protection of property into the fundamental freedoms
without due process of law. That might go in.
I think you would draw up a little different list when you are putting it into
a fundamental law of the constitution to restrict freedom by legislation than
you do when you put it into this kind of bill which is a matter of instruction
to judges, as to how to interpret statutes.
Mr. Korchinski: Earlier you mentioned sub-clause 3 of clause 3. Do you
not think that this act would eliminate or abolish corporate punishment? If
you amend the constitution, would you put a section in there which would
be something similar to clause 3 (b), and would it not have the same effect?
For example, would it not abolish it, or would it abolish it?
If, for example, you should take the positive approach and say that this
act does abolish it, that is, corporal punishment, would not the same result
come about by an amendment to the constitution if you had that clause?
Mr. Scott: I admit that if the present wording of clause 3 (b) were in
a constitutional amendment, it would still leave it somewhat uncertain as to
its application because, as I have said, the equivalent words are in the English
bill of rights of 1689, yet still the death penalty remains: it is not yet abol
ished in Great Britain, and it has lasted over that time. That is obvious. And
the American constitution has something similar as well.
Mr. Korchinski: Certainly you would have to have some provision in
there against the imposition of torture and inhuman or degrading treatment
or punishment.
Mr. Scott: Yes, I would like to put it in there for what it is worth.

Mr. Korchinski: Another question which comes to my mind is this: you
thought that perhaps the bill as drafted is somewhat, shall we say, old fash
ioned and you would prefer to have it a little more modern, something similar
to what has been provided in recent years.
My question is this; do you think that perhaps a preamble set out to this
particular bill might fill part of that requirement?
Mr. Scott: Yes, I do. You could put, what pou might call the aspirational
aspects of welfare and developing social institutions, and so forth, into a pre
amble in a way that does not cause any difficulties in jurisdiction and so forth.
It strengthens the non-legal influences of the bill, if you know what I mean.
The bill means more to the citizen when it has the type of phrase you find
at the opening of the charter of the United Nations, or some of the great
phrases in the American constitution and the American declaration of inde
pendence, and so forth. These phrases, I think, are appropriate in the pre
amble to such a bill.
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Mr. Korchinski: You mentioned the United Nations bill. Are there any
other cases you can site at the moment in respect of a preamble that might
meet part of the requirements?
Mr. Scott: I do know of actual preambles to constitutions at the moment,
but I think, as I said, some of the phrases in the United Nations charter have
got the kind of spirit in them which I hoped we could translate into appropriate
language for this bill. Some attempts were made, Mr. Chairman, in previous
committees on human rights in this parliament, on other drafts of this char
acter. Nobody was wholly convinced by them. It is a problem of phraseology.
I do think the weakness in the present bill is its restriction to fairly precise
and sometimes rather technical ideas about human rights. These courts, tri
bunals, commissions and so on are all important, but they have not quite
got that political language. This is legal language, none the less important for
that reason; but perhaps it would be better to have a little less persuasive
and influential language for the citizen who wants to turn to this and say;
here is what I am guaranteed as a Canadian citizen.
Mr. Korchinski: What relationship would an amendment to the con
stitution have to the War Measures Act, as perhaps a bill of rights has to the
War Measures Act? If you have an amendment to the constitution there may
be a stronger legal intrepretation there perhaps than you would have in an
act, because an act can be overruled by the War Measures Act quite readily.
I wonder what relationship you could perhaps draw there. Just how far could
you go with the War Measures Act then?
Mr. Scott: Constitutions that have restrictions on legislation, like the
American bill of rights to the American constitution, have always been inter
preted by the courts as not depriving the state of the right to take rather
extreme measures in emergency situations consonant with the general pur
pose of the constitution, which is to preserve the body politic and obviously
the liberties of people. I would not anticipate that the writing of fundamental
freedom into the text of the B.N.A. act would impair the enforcement of the
War Measures Act, properly drawn. This bill of rights, of course, just says
that the War Measures Act is untouched by this bill.
Mr. Korchinski: In other words, I fail to see where there is much differ
ence from this, if in the American constitution, for example, you say that the
powers which we have.
Mr. Scott: I cannot conceive that it contains such extreme measures as
that of exiling citizens. The courts would impose some limitation on that. Of
course, it imposes some limitation upon emergency measures considered justi
fiable in the light of that guarantee of freedoms. This essential discretion
would be exercised there to allow reasonable tightening up by the state in
times of emergency, but not excessive, arbitrary, or utterly uncontrolled ones.
Mr. Korchinski: Your last statement would indicate to me that perhaps
there again this is a question of reviewing the War Measures Act rather than
this bill. The bill itself is quite allright, if we had perhaps a further study
reviewing the War Measures Act, with the idea of amending it to make it prop
erly conform with this act, which we will have if the bill passes.
Mr. Scott: I think that is one way of going at the problem. I would like to
just re-assert that I do not like the complete dichotomy between human rights
defined in the first part of this bill, as normal rights in Canada, and then the
statement that when war comes, and the war emergency act is proclaimed, the
courts must no longer consider this. It seems to me too sharp a contrast in
the light of the interpretation of the laws under the War Emergency Act,
particularly in the Japanese-Canadian case. I think this goes too far.
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Mr. Dorion: Professor Scott, is it your opinion that, even by virtue of the
War Measures Act, it is possible to suspend the application of a writ of
habeas corpus? I know that during the last war a writ of habeas corpus was
not suspended. The only precedent we have, that I know of, was in 1837
when a writ of habeas corpus was suspended, but the judge did not take any
account of it. They decided that a habeas corpus writ could not be suspended
because it is a part of our constitutional law. I would like to have your opinion
on that point.
Mr. Scott: It would be my opinion that under the War Measures Act a
writ of habeas corpus could be suspended by order in council.
Mr. Nasserden: Mr. Chairman and Professor Scott, if we took a look at
clause 2, it seems to set out for the individual what freedom in Canada means
to him. Clause 3 is directed more or less to the judiciary for their guidance
in the future. I notice you said you would like to see a special Department
of Justice set up which, I think, is a separate thing altogether from this
particular act. Do you not think that clause 4 here pretty well sets the sign
posts for legislation in respect of the Criminal Code, or any other laws that
may be enacted, or may already be enacted but under revision?
Mr. Scott: Yes, I agree that my suggestion that the Department of Justice
might have a separate division on human rights, as the United Nations has
in its secretariat, is perhaps not appropriate in this Bill. It is a matter of
administrative change. I bring the idea before the committee that it is some
thing that strengthens, I think, the fact that protecting human rights is a con
tinuing activity of government. This is not something to write in the law and
then wait until something comes up in the courts to decide it. This is some
thing you improve by doing something about it.

Mr. Nasserden: Do you not think this is necessary before the other takes
place?
Mr. Scott: I am not opposed to what clause 4 contains. I think this is a
proper function of the Minister of Justice here, but I just wanted it to go
a little further.
The Chairman: Mr. Scott, could I bring you back to subclause (e). Do
you think that the substitution of “natural justice” for “fundamental justice”
might be preferable?
Mr. Scott: I think it is preferable because,—and I am sure your legal
advisors will tell you,—the phrase “the principles of natural justice” is well
known in English and Canadian administrative law. While the content of
these principles is a little vague, they point to certain things, as I have stated
such as a fair trial, the right to a hearing by unbiased judges, and if you have
an appeal, not to have a man sitting on the appeal who was sitting at the lower
court, and so on. Those things have been worked out and developed by
judicial decisions and are now a major part of our law. If you take “natural
justice” instead of “fundamental justice”, you must ask yourself if this is the
same or different. I think the one little change makes this statute more
harmonious with the case law that now exists in this field.
The Chairman: May I ask you one further question in that respect? What,
if any, effect, would that subclause have upon statutes which: (1) raise a
presumption of guilt; or, (2) state that there shall be an irrebuttable pre
sumption? Do you think a statute of that kind will be restricted by this
sub-paragraph (e)?
Mr. Scott: I could only express an off-the-cuff opinion, but I do not
think those statutes would be affected by this. There are some presumptions—
for instance, a person in possession of narcotic drugs. I do not think those
would be considered as having to be re-interpreted in the light of this section.
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The Chairman: I will take the second one. How about a statute that
raises an irrebuttable presumption? Is that not, in effect, a denial of the right
to make your defense to a charge and, therefore, is a denial of natural justice?
Mr. Scott: Well, I presume the only cases where you would find an
irrebuttable presumption are those where some prior evidence has existed
which leads to the application of this presumption, and that there would be
a trial of the validity of that evidence. In other words, irrebuttable pre
sumption settles a point in a certain way, after certain preliminary proceedings
have been gone through; and I would not have thought that would violate
this, though I do not want to be pushed into making a firm position on that.
The Chairman: We may be taking a little unfair advantage of you.
Mr. Scott: No, not at all. There are so many of these questions one can
ask about, arising out of these provisions, and they would have to be worked
out by the courts. But I doubt if the judges would say that such statutes were,
in effect, to be amended by the enactment of this statute.
Mr. Stewart: I am sorry, Mr. Scott, but I had to leave the room. You
would not say that clause 2 of the bill was exclusive in the sense there would
not be any other freedom that might be brought in?
Mr. Scott: I might have said that if there were not clause 5 in the bill.
That clause 5 makes it quite clear:
Nothing in Part I shall be construed to abrogate or abridge any
human right or fundamental freedom not enumerated therein that may
have existed in Canada at the commencement of this Act.
There is always the danger when you lose certain rights, that is your
total loss of rights; but I think this bill has taken care of that danger in
section 5.
Mr. Stewart: I am a little disturbed about your difficulty in “due
process of law”. Is that not more or less a well understood term in legal
phraseology?
Mr. Scott: Giving rise to innumerable cases in the United States.
Mr. Stewart: I know it has in the United States, but has it not a peculiar
and particular significance in Canada?
Mr. Scott: I would not have thought so, quite frankly.
Mr. Stewart: It is not defined in the code, but “due process of law”—
Mr. Scott: Mr. Mundell, who has written a memorandum for the Canadian
bar association—
Mr. Stewart: I have read it.
Mr. Scott: He calls attention to the two possible meanings of the expres
sion, which I think is fairly taken.
Mr. Deschatelets: I have just one question, Mr. Chairman.
I would like to know this, Professor Scott, in your opinion. So far as
clause 2 is concerned, let us say the freedom of religion, and let us suppose
that in a province such as Quebec, for example, the Jehovah’s Witnesses would
feel they are prohibited from their freedom of religion in municipalities.
Could they use this bill of rights as a legal basis before a court?
Mr. Scott: Not in my opinion, if the court were applying some municipal
regulation.

Mr. Deschatelets: As an individual, as opposed to holding an assembly.
Mr. Scott: Even without this bill of rights it is still a question as to
what extent a province may regulate the exercise of religion, and to what
extent a municipality, exercising delegated powers, may do so. Presumably,
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a province may stipulate that a church of a certain size may have only a
certain number of people in it. That is looking after the safety of the building
and the people inside it.
Mr. Deschatelets: Suppose there is no problem of that kind. Has this
bill of rights any jurisdiction in a case like that, let us say the Jehovah
Witnesses—would they be deprived of their freedom of religion somewhere
in Canada? Could they base their claims under this bill, because it says here,
in the preamble of clause 2:
It is hereby recognized and declared that in Canada there have
always existed and shall continue to exist . . . freedom of religion;
Mr. Dorion: It all depends on the nature of the proceedings, I believe.
Mr. Scott; I would think so. Let us take the example of the child protection
act by virtue of which a child is taken away from two Jehovah Witness
parents because these Jehovah Witness parents did not want the child to have
a blood transfusion. Such cases have arisen. I do not think this bill of rights,
when enacted, will affect the way the courts will interpret the actions of that
provincial child protection act. Even when it is enacted, there is freedom of
religion, and what is its legitimate extent. Our courts would not admit, let us
say, that the Mormons have a right to plural marriage as part of their freedom
of religion. Even now we must put boundaries around what is the exercise
of a religion. The courts will still have to do that after the bill of rights has
been enacted, as they did before. But I do not think any provincial regulations
or statutes complained of by persons in the province as affecting their religious
freedom, will be affected by this. They may be ultra vires now as interfering
with the criminal law.
Mr. Deschalelets: Do you not think that the preamble of clause 2, is
pretty wide when it says “in Canada”. It seems to me these clauses and
paragraphs would apply in all the territories of Canada, without exception.
Mr. Nasserden: This is the parliament of Canada.
Mr. Stewart: Does not the Birks case, in effect, decide that religion comes
exclusively within the jurisdiction of the federal parliament? Is that not the
effect of that case?
Mr. Scott: I think that is putting it a little broadly. I think the effect of
the Birks case is to say that laws compelling any religious observance, or
observance of religious holidays, are laws that belong in the field of criminal
law and are therefore beyond the jurisdiction of the province. This, perhaps,
may be the same thing as you are saying; but I do not think these words
“in Canada” create a difficulty. Clause 2 of this bill, as I see it, is preparatory
to the enacting clause which is clause 3, and that is instructions to judges in
interpreting federal laws. The federal laws apply all through Canada, and the
judges, in interpreting clause 3, must inform themselves of what is in clause
2 in order to know how to read the laws they are going to have to read in
clause 3. They are told that all through Canada there are to be these funda
mental rights observed, and therefore any federal law which purports to
restrain them anywhere in Canada must be read as not restraining. I think that
is perfectly proper.
Mr. Deschatelets: Mr. Chairman, I have just one last question. Do you
not think, Professor Scott, that before this bill of rights is passed it should be
referred to the Supreme Court of Canada as a reference, to see if there is
anything in this bill which infringes on any provincial jurisdiction, so as to
prevent any interpretation of the lower courts?
Mr. Scott: I do not really think that is a necessary or a very useful proceed
ing. If this law does infringe any provincial jurisdiction, the courts are going to
say so at some time: the question is going to be answered anyway. Certainly
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on my reading of it, I think this was the intention of the persons drafting it,
and from the reading of many other people who have written about it, that
it does not infringe; and its basic enactment is a matter for the judges, both
provincial and federal, in the interpreting of federal laws.
That is a proper function of parliament. If you simply sent this to the
Supreme Court and said, “Can you see anything ultra vires in it?”, it is such a
hypothetical question that you would not get a very good answer. I would
rather leave that until the question arose, because one thing is certain, that
since it is federal legislation, it cannot infringe provincial legislation.
Mr. Deschatelets: My question is asked because in the Quebec legislature
last February both parties expressed their serious concern as to the constitu
tionality of this bill.
Mr. Scott: I am aware of that, and I think it may have been that the
article of Mr. Pigeon had great influence. I think that since the courts, if this is
ultra vires, will say so anyway; waiting until the case arises in a specific
instance is not endangering any provincial right.
The Chairman: Professor Scott, does it not come down simply to this, that
if perchance a federal statute is enacted which does violate provincial jurisdic
tion, the courts will declare it ultra vires, and it has no effect?
Mr. Scott: Yes, they will declare it ultra vires just as easily after the

enactment of the bill of rights as they do now.
Mr. Stewart: Professor Scott, I gather from your remarks that you con
sider that the category of crimes is not limited at all; that the federal govern
ment can declare any act to be a crime, if it so desires, subject to limitation?

Mr. Scott: As long as it is not coloured legislation, trying to do some
thing other than make criminal law, yes.
Mr. Stewart: We have the privy council against us on that one. Do you
consider the Christie case might have been decided the same way, had it
arisen in one of the common law provinces?
Mr. Scott: I am not saying that the common law should be framed in
the civil law; but I think I am right in saying that there was a majority of com

mon law judges on it at the time, and that did not change the result.
Mind you, there was some dissent in that case at that particular time.
I think our feeling about human rights has changed and developed ; and
so, too, the interpretation might change if that case arose now. Other aspects
might be seen, and the case might not go the same way.
The Chairman: Does that
conclude the examination of Mr. Scott?
May I say, sir, that—and I am quite sure I am expressing the views of the
committee—we appreciate very much your consenting to come before us and
to give us your views on this—I think—important bill.
We know that you have done it at some considerable sacrifice. I hope
that we have treated you with eminent courtesy. We have probably taken a
little advantage of the opportunity of getting some free legal advice.
Mr. Scott: You know what lawyers think of that, Mr. Chairman.
The Chairman: And I am sure that we are all most pleased that you
were able to come to the committee, particularly at such short notice.
Mr. Scott: Thank you.
Some Hon. Members: Hear, hear.
Mr. Dorion: Mr. Chairman, before the adjournment I would like to make
one small observation. I have in my hands the translation of bill C-79, and
I believe that the translation of clause 2, paragraph (b) is not correct,
because the French meaning of the word “distinction” is not the true trans
lation of “discrimination”. “Discrimination” became a French word—I verified
23534 1—4
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this, and I am sure of it—last year, I believe. “Distinction” has not at all
the same meaning as the word “discrimination”.
I would suggest that we make a change in the wording of the French
version, and the change would be this:
le droit de l’individu à la protection de la loi quelles que soient la race,
l’origine nationale, la couleur, la religion ou le sexe.
Would that be right, professor Scott?
Mr. Scott: That sounds very clear to me.
Mr. Dorion: It is important.
The Chairman: I would suggest that you discuss this matter with the
law officers, and then perhaps there might be some agreement as to the
proper French translation of the English bill.
The Chairman: Thank you very much, Professor Scott.
Mr. Scott: Thank you, Mr. Chairman.
The Chairman: Gentlemen, we have with us another witness, who is
not scheduled for an appearance before the committee; but he has been here
all day awaiting an opportunity to appear before the committee. I would
suggest that we call him now and give him an opportunity to make his
presentation.
We had another witness scheduled for an appearance. He was here,
but he has left, and I am not sure whether he will be back today. We may,
or may not, be able to dispose of this witness before you wish to adjourn,
in which event we would come back later—or would you prefer to adjourn
until 8.00 o’clock?
Some Hon. Members: Yes.
Mr. Rapp: We may still hear this witness.
The Chairman: Mr. Wright, would that be agreeable to you, to come
back at 8.00 o’clock?
Mr. Wright: I would be glad to do that, Mr. Chairman: I should prefer
it, if you do not mind.
The Chairman: It would be better than breaking up your presentation,
because we normally would adjourn at 5.00 o’clock. Then, gentlemen, it is
agreed that the committee will stand adjourned now until 8.00 o’clock this
evening.

EVENING SESSION
Thursday, July 14, 1960.

8:08 p.m.
The Chairman: I will call the meeting to order. There is a possibility we
may have a second witness. Our first witness tonight is Mr. C. P. Wright, M.A.,
Ph.D. I think in this instance it would be well if I were to ask Mr. Wright, before
he makes his presentation, to give the committee the biographical background
of himself and then proceed with his presentation.
Mr. C. P. Wright (M.A., Ph.D.) : First of all, I should say that my present
status is simply that of a resident of Ottawa who is a very interested observer
of the Canadian political scene. I was born and brought up in England and first
went to the United States in 1921. I made my first acquaintance with Canada
indirectly. I was a member of the research staff of the Food Research Institute
of Stanford University in California. There, I was the principal author of one
of its series of Wheat Studies entitled, “Canada As a Producer and Exporter of
Wheat”. Then I had five years at Harvard university as an instructor and tutor
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in economics. I came to live in Canada in 1931, where I had a temporary position
as professor of history at Acadia university in Nova Scotia. Then my wife and I
settled in Nova Scotia.
It happened that my interest had been aroused in the problem of the
St. Lawrence deep waterway in 1932, and so I devoted a considerable amount
of time during the next three years to a study of that subject. I wrote a book
on the subject entitled “The St. Lawrence Deep Waterway—a Canadian
Appraisal”. This was published in 1935. It was the writing of that book which
gave me my first real interest in Canadian constitutional problems, because one
of the problems which had arisen in connection with the various negotiations
on the subject of the deep waterway was the extent of the jurisdiction of the
dominion on the one hand and the provinces on the other over water power in
navigable rivers.
At the same time, 1934-35, members of this house will remember there was
considerable discussion in Canada on the subject of what is called “the Bennett
New Deal”. That, of course, raised a great many questions of jurisdiction and
gave me a very special interest in and led me to make a rather special study
of the Canadian constitutional law and Canadian constitutional history.
That study was interrupted by the war. I was overseas from 1939 to 1946. I
came back to teach at a Canadian university. I spent one year at United College
in Winnipeg, and four years at the University of New Brunswick as an associate
professor of economics and political science. Then there was a break of two years.
There was one winter of teaching at Oxford University in England, and then a
good deal of a year spent in a trip around the world. That brought me back to
Ottawa; and here I am now.
I have been keenly interested, from 1934 to the present time, in the subject
of Canadian constitutional history and law. Today I submitted a letter to the
chairman of the committee in which I commented on certain terms in the bill
now before you. I should now like to read the paragraphs of that letter to you
one by one and to make a few comments upon them as I go on. Perhaps you
would like to question me about my views on these separate paragraphs as I
complete them. Then, after I have gone through the letter, I should like to make
some comments on the general principle of the bill and certain problems of what
I would call citizens rights in general in Canada.
I will begin with section 6:
I would suggest that section 6 should be omitted from the bill and
presented to the House of Commons afresh as a bill in its own right, under
some such title as the “War Measures (amendment) Act 1960”. Since
it deals with the forms of procedure to be followed in proclaiming a
state of emergency, it seems to be distinctly out of place in a bill that
professes to deal in general terms with broad principles of rights and
freedoms. I would also observe that the proposed new section 6(1) of the
War Measures Act fails to make any provision for the possibility that
the circumstances of war may make it impossible for the governor in
council to issue any proclamation that will bring sections 3, 4 and 5 of
the War Measures Act into force.
Those are my views on section 6.
Section 5:
Mr. Deschatelets: Mr. Chairman, may I raise a suggestion similar to that
made by Mr. Dorion this afternoon. Would it be better if we deal with the
sections as soon as the witness is through with his remarks?
The Chairman: You would prefer to let him complete this first.
Mr. Deschatelets: I have changed my mind. Go ahead.
23534-1—4)
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Mr. Dorion: I have changed my mind too. It is better to deal with this
and after that discuss it clause by clause.
Mr. Wright: “Section 5.”
If section 6 of bill C-79 is thus deleted—to be brought forward
de novo in a bill of its own—the justification for the division of the bill
into parts I and II would seem to fall to the ground. And in any case,
section 5 seems to belong more logically to part I than to part II.
“Section 4. This section defines certain duties imposed upon the
Minister of Justice. Actually it deals with two clearly distinguishable
subjects—the first being, to take a few words from the bill, ‘every
proposed regulation’, and the second being, likewise, ‘every bill intro
duced in the House of Commons’; and I would submit that each of these
subjects deals with matters and raises questions of such importance that
each of them should be considered separately, as a subject for legislation
in its own right.
“It is, I think, common knowledge that the United Kingdom has
been contending for a long time with the problems of justice created by
the expedient of ‘delegated legislation’. I would not suggest that it is
wrong in principle that the Minister of Justice should study every
proposed regulation in its draft form in order to appraise its consistency
with the principles of the present bill; and indeed I would expect with
confidence that he already does so. It rather seems to me that a more
elaborate machinery of scrutiny is what is really needed; and accordingly
I would suggest that the provision in section 5 which directs the Minister
of Justice to apprise proposed regulations should be withdrawn, and
that your committee should recommend to the house that a careful
study of the problems created by ‘delegated legislation’ enacted at the
instance of Canadian ministers and departments should be undertaken
by a royal commission or some other ad hoc body of similar character.”
Since I prepared this submission I have looked at the Department of
Justice Act. It seems to me, on looking at that act that this power which was
apparently conferred upon the Minister of Justice by this bill is already
contained there; or that if not already there, it could be added to that act very
easily by amendment. Therefore, I do not think it is necessary that this
proposal that the Minister of Justice should specially scrutinize delegated
legislation—orders, regulations and so on—needs to stand in this particular bill.
Then I go on:
“The other provision of section 4, that the Minister of Justice shall
scrutinize every bill introduced into the House of Commons, is one that
I would criticise very strongly. In the first place, every Canadian minister
is, by section 9 of the British North America Act, 1867, a minister “of
the crown”; and it follows from this that the power of scrutiny to be
conferred upon the Minister of Justice is essentially a “royal” power.
An important question of the privileges of the Commons in relation to
the crown thus arises. It is true that, under the Parliament of Canada
Act, 1875 (United Kingdom, 38 and 39 Victoria, c. 38), the parliament of
Canada now possesses virtually complete freedom to legislate upon the
privileges, immunities, and powers of each of its Houses; and it follows
from this that the provision in the bill on the subject of bills introduced
into the House of Commons must certainly be regarded as—in sub
stance—valid and constitutional legislation. Nevertheless, since a ques
tion of privilege does, in my view, appear to arise, I would urge that this
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proposed diminution of the privileges of members of the House of Com
mons should be expressly recognized as what it is, and that it should
be passed into law—if it is to be passed—in a measure by itself.
“In the second place, I would criticise the proposal on the ground
that it deals only with bills introduced into the House of Commons and
has nothing to say in relation to bills introduced into the Senate.
“In the third place, I would protest against the establishment of
a kind of censorship over bills and over the freedom of speech and action
of members of the House of Commons that would thus be entrusted to
a minister who occupies an office of a definitely political character. And
I would accordingly suggest that your committee should consider the
desirability of recommending the establishment in Canada of a “par
liamentary counsels’ office”, such as was first established in the United
Kingdom in 1868, and continues to the present day as a most important
aid in the drafting of legislation. It would be quite appropriate that a
statute creating such an office in Canada should direct it to give considera
tion in its work to the principles of justice and freedom specified in the
Canadian bill of rights.
“In brief, it appears to me that any statutory provision that touches
upon the dignity of parliament should itself be given the dignity of a
statute of its own.
“Section 3. Since this section lays down certain provisions with
regard to the interpretation of statutes, it would seem to be appropriate
that it should be enacted into law—if such enactment is really neces
sary—as an amendment to the Interpretation Act.
“By an even more obvious constructional separation than is to be
seen in section 4, section 3 also falls into two parts; and here again the
two parts are of very different character. The first part deals with the
rights and freedoms recognized and declared in section 2; and it con
cludes (on page 2, line 8) with the words, “recognized by this part”.
The second part of the section begins (on the same line) with the words,
“without limiting the generality of the foregoing”, and proceeds to treat
of matters relating in some degree to the administration of justice. And
this second part of the section is, moreover, itself capable of further
division, since its sub-heads (a) and (b) deal with the infliction of pains
and penalties, while the further sub-heads (c) to (f) deal with the
rights of persons, arrested, detained, and accused. It would thus seem
desirable—regardless of whether the subject-matter of section 3 is en
acted as part of the present bill or is handled as an amendment to the
Interpretation Act—that the present section 3 should be divided into
two or even three separate sections.
“Since some of the most significant words and phrases in the second
part of the section are capable, as they stand, of more than one inter
pretation, it would seem to be of great importance that the bill should
contain a section of definitions. I would mention, in particular, the
words, “other constitutional safe guards”, in sub-head (d) (page 2,
line 26), and, the principles of “fundamental justice”, in sub-head
(e) (ibid., line 28). A famous reply of Chief Justice Coke to King
James I may be said to have established that there can be no such
thing as the principles of fundamental justice apart from the formulated
laws and knowledge of those laws”.
Professor Scott had something to say on that, and perhaps I should
withdraw that particular sentence; but still, it is in the letter.
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Subsection 92 (14) of the British North America Act confers upon
the provincial legislatures an exclusive jurisdiction in relation to “The
Administration of Justice in the Province”; and subsection 92 (15) runs
as follows:
The Imposition of Punishment by Fine, Penalty, or Imprisonment
for enforcing any Law of the Province made in relation to any Matter
coming within any of the Classes of Subjects enumerated in this
Section.
It would thus seem highly desirable that recourse should be had to
the Supreme Court of Canada for an advisory opinion upon the question
of the extent to which the protections recited in section 3 of the bill
hold good at the present time in the provincial bodies of law. And
it would be of especial importance to establish to what extent—if at
all—the constitutional safeguards of Magna Carta can be deemed tq
hold good in the province of Quebec.

I will make additional comments here, which I did not think of at the
time I wrote this letter.
One is, that I presume the provincial attorneys general have rights to
initiate prosecutions and also to forbid prosecutions by writs of nolle prosequi.
So, apparently, provincial attorneys general would have the same right of
jurisdiction over this bill, even if it is passed into law as it stands.
Secondly, with regard to that reference to the province of Quebec, I
may say I am very, very anxious indeed that the sovereignty of the legislature
of the province of Quebec and its laws shall be safeguarded to the fullest
possible extent. I do not want to see any national law trespass on what I
regard as the real sovereignty of Quebec and its legislature. I think that
has been done already to an unwarranted extent.
Section 2 and the first part of section 3. It might be said to be one
of the boasts of the English system of law that it does not contain a
formulated “bill of rights” because the ordinary body of laws provides
effective machinery for the protection of such rights. The division of
legislative jurisdiction in Canada has created the possibility that pro
vincial legislation that is professedly enacted in conformity with the
powers enumerated in section 92 of the British North America Act does
in fact, and perhaps even in intention, challenge important civil and
political rights within the range of dominion jurisdiction.
Here I am going to make a rather venturesome suggestion:
In order to give real significance to the declaration of rights
contained in section 2 it would seem to be necessary that the first
part of section 3 should declare that not merely all acts of the parliament
of Canada, but also all acts of all the legislatures, should be con
strued and applied in conformity with the principles of right and free
dom recited in section 2.
That is the end of the letter.
Mr. Badanai: Mr. Chairman, may I ask Professor Wright if he would
consider the appointment of a committee of the House of Commons or of the
Senate to which a petitioner may appeal, if for any reason at all his rights were
imperilled? He has not mentioned anything about such a committee; but I
understand such a committee is functioning now in New Zealand, and the
equivalent of a committee also exists in Australia. In that instance, when a
citizen is deprived or thinks that he is deprived of some rights he appeals to a
commission which functions in the same way as the committee, which would
recommend to the government then that his rights be granted or restored, as
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the case may be. I would like to have the professor’s ideas on the appointing of
such a committee.
Mr. Wright: I did not know that there were such commissions in existence
in Australia and New Zealand. I have brought along with me some information
about an office which has more or less the same functions, which was recently
created in Denmark, rather upon the lines of a similar office which has been in
existence in Sweden for about 150 years; and I did wish to mention that and
describe that office to the committee later. Would that be satisfactory to you?
Mr. Badanai: Certainly.
Mr. Stewart: Mr. Wright, I did not get the validity or reasons for your
suggestion that section 6 be made part of the War Measures Act. Would you
mind repeating that?
Mr. Wright: Simply that it did deal with war measures; that is all. I am
afraid I did not offer any substantive reasons for saying that. It sèemed to me to
be part of the War Measures Act. It amends the War Measures Act, and I think
it should be in that War Measures Act. That is all.
Mr. Stewart: It has no effect on the validity of this bill as at present
drafted?
Mr. Wright: No, is is simply a case of the place at the legislation should be
enacted.
Mr. Stewart: This part could have been enacted subject to the provisions

of the War Measures Act, without even having clause 6 in it at all?
Mr. Wright: Yes.
The Chairman: I think his point simply is that inasmuch as section 6 does

amend the War Measures Act, it could have been placed in, or could have been
brought in as an amendment to the War Measures Act.
Mr. Stewart: I get that point.
Mr. Wright: What I have done in general is to suggest that certain parts

of this particular bill should be relocated in other parts of the statute book,
where I think they are more properly accommodated. This is one of the parts
of the bill which is more properly accommodated in the War Measures Act than
in this particular bill.
The Chairman: Your suggestion was that section 5 might appear in part I
instead of part II?
Mr. Wright: Yes. I think that if section 6 is relocated to the War Measures
Act the necessity of having the second part disappears, and section 5 simply
becomes the last section of the bill.
Mr. Stewart: Section 5 is only to preserve any rights that are not
expressly set out in this bill?
i
Mr. Wright: Yes.
Mr. Stewart: This is a saving clause?
Mr. Wright: Yes.
Mr. Stewart: In other words, this proposed bill is not all exclusive?
Mr. Wright: No.
The Chairman: I think the point that he makes is that if section 5 is read

into part I it would read:
Nothing in this part shall be construed—
Mr. Nasserden: There might be some people in Canada who would like to
see it where it is at the present time.
Mr. Wright: Do you mean, that they would like to see section 6 where it
is at present?
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Mr. Nasserden: No, section 5 where it is at present. I do not think it
happens to be there by accident.
Mr. Stewart: I was just wondering how far you suggest we go with that
definition section. Are you going to try categorically to define all these funda
mental rights, due process of law, liberties, fundamental freedoms, and so on;
and by doing so are you not curtailing the power of the court that might
decide. After all, the common law is still growing, you know.
Mr. Wright: I wanted to leave that suggestion with the committee, and
not make any suggestions of my own on that particular point.
The Chairman: You go no further than to suggest that we might incorpo
rate into the bill, for instance, a definition as to what is meant by “due process
of law” or what is meant by—and I think this is another section that bothered
us a little before—as to what is meant by “fundamental justice,” and that kind
of language?
Mr. Wright: Quite so:
The Chairman: I think it is an idea, but it would be rather difficult,
would it not, to attempt to set out in a statute things which are customarily, I
would say, expounded by courts rather than in legislation?
Mr. Stewart: I had in mind some of the definitions given in the criminal
code which says, “such and such includes, but it does not include something
else”.
Mr. Wright: In making that suggestion I was not trying to be too helpful
to the committee, but was deliberately trying to create some difficulties for it.
Mr. Deschatelets: Professor Wright, are you satisfied with this bill of
rights, besides your recommendations as to changes of clauses and definitions?
Are you satisfied that the purpose of this bill of rights would be obtained by
what we have now before us?
Mr. Wright: Actually, in discussing the principles of the bill, I want to
criticize those principles very strongly. The chairman said this morning that
the house has already committed itself to the principles of the bill, but I am
not sure what the principles of the bill really are. Professor Scott criticized
the second section, in which the real principles of the bill are recited. I ques
tion those principles myself, and have some other reasons for questioning them;
and perhaps the real principle of the bill is contained in nothing more than
the title of the bill.
I did want to go on to discuss the question of principles by reference to
the work of a very great constitutional authority, Professor Dicey.

Mr. Deschatelets: Do you feel that with the provisions we have in the
bill in its present form the fundamental rights and human rights of Canadian
citizens will be protected from now on, if this passes?
Mr. Wright: I should say they are protected already in many respects,
sufficiently protected already by the existing law. That is the point on which
I do want to offer some opinions later on.
The Chairman: But you agree, would you not, that while they are pro
tected under existing law they have not been brought together in one statute
which a layman could turn up or point to or read as being indicative of the
rights which have been established over the years?
Mr. Wright: Yes, that would be the case. They have not been recited in
a single place, that is true.
The Chairman: Would you not agree that is desirable?
Mr. Wright: It might be desirable; but is it desirable in a statute?
Mr. Deschatelets: You said in your presentation that you think that the
attorneys general of the provinces might have some jurisdiction or pre-eminent
jurisdiction over the Minister of Justice in the application of it.
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Mr. Wright: I think that is a possibility, is it not?
Mr. Deschatelets: Could you elaborate on this a little? Could you show
how this can happen? Is it because we are dealing here with civil rights,
property or civil rights?
Mr. Wright: No, we are dealing rather with the question of the administra
tion of justice in the province.
Mr. Stewart: This is left to the provinces under the B.N.A. act.
Mr. Wright: If the administration of justice in the province is to be inter
preted in that way, then there has been very little court interpretation on that
point, I think; but still it has been held that the attorneys general of the prov
inces have the right of enforcing the laws.
Mr. Deschatelets: You said that you are anxious that the sovereignty of
the provinces be safeguarded. Is there anything in this bill that could lead
you to believe, or to fear, that this sovereignty will be damaged by these
provisions?
Mr. Wright: No, I was not particularly concerned with the sovereignty
of all the provinces; I was particularly concerned with the sovereignty of the
province of Quebec.
Mr. Deschatelets: On this particular point: do you think that under the
constitution of the British North America Act the province of Quebec has a
special status?
Mr. Wright: Oh, yes.
Mr. Deschatelets: In what respect?
Mr. Wright: First of all, it has its privileged jurisdiction with respect to
property and civil rights in the province. I think that is the most important
field in which the province of Quebec has certain rights. But I think perhaps
there are other powers in section 92 which might give special privileges.
Mr. Deschatelets : Do you think there should be some clauses or provisions
here that could be added, in order that these rights of the province of Quebec
be protected more than they are here?
Mr. Wright: No, I would not like to suggest that, offhand. What I did
suggest was that the Supreme Court of Canada should investigate the present
position and return an advisory opinion upon the status of the province of
Quebec; and, of course, of the other provinces also, in relation to this bill
of rights.
Mr. Deschatelets: Do you think, then, that this bill should be examined
before it passes, by way of reference to the Supreme Court of Canada?
Mr. Wright: Yes—and particularly the second part of section 3.
Mr. Stewart: Mr. Chairman, there is an academic problem—
The Chairman: Excuse me. Mr. Dorion has wanted to be recognized for
some time.
Mr. Dorion: Professor, I would like you to repeat that part in respect to
the administration of justice. I did not understand it very well; I did not quite
understand your commentary on that point. You recalled that the administra
tion of justice has been the privilege of the attorney general of every province
in Canada.
Mr. Wright: Yes.
Mr. Dorion : Do I understand that you believe that this bill of rights will
have that specific clause in respect to— I do not remember to which part you
referred but I would like to know if it would be in accordance with the
administration of justice.
Mr. Wright: If it would be, what, with the administration of justice?

SPECIAL COMMITTEE

58

Mr. Dorion: You spoke about the administration of justice.

Mr. Wright: Yes.
Mr. Dorion: Which is a duty within the province of the attorney general.
I would like to know to which province you referred when you spoke about it.
When you spoke about the administration of justice, I would like to know
what was the clause to which you were referring.

Mr. Wright: It would be the second part of clause 3.
Mr. Stewart: (e) and (/)?
Mr. Wright: Yes.
Mr. Dorion: Do you believe that it would be a clause which would be
applied to the attorney general in the administration of justice?
Mr. Wright: It might be used. Perhaps in general, I would say that—

Mr. Dorion: But do you not consider that it is an encroachment on the
provincial rights—because you know that the administration of justice is the
duty of the attorney general?
Mr. Wright: Yes.
Mr. Dorion: But the administration of justice is guided by the criminal
procedure, and the criminal procedure is without the jurisdiction of the federal
government.
Mr. Wright: Yes.
Mr. Dorion: And this clause is not an encroachment on provincial rights?
You did not declare that that clause would be an encroachment on provincial
rights?

Mr. Wright: It would be the case, would it not, that the attorney general
of a province does have a certain discretion?
Mr. Dorion: Yes.
Mr. Wright: He does have a certain discretion in initiating prosecutions?

Mr. Dorion: Yes.
Mr. Wright: And he also has a certain right, I think, to enter a writ of
nolle prosequi if he wishes to stop a prosecution? It is that double power of
the provincial attorney general which may override any or all of the provisions
in this bill. That is what I suggested. It is a point which occurred to me only
this afternoon, and I have not gone into the point at all or asked anybody else's
opinion on it. So I simply make that suggestion very tentatively.
The Chairman: In other words, instead of this being a possible encroach
ment upon the provincial jurisdiction, you think that possibly provincial juris
dictions may restrict, in a sense, the federal jurisdiction?
Mr. Wright: Yes. Let me say, the administration of provincial jurisdiction
might restrict national jurisdiction, the jurisdiction conferred in this bill.
Mr. Stewart: But what freedom would be infringed?

Mr. Wright: The freedom that would be infringed might be the right of
a private person to seek a remedy against a certain wrong inflicted upon him.
Mr. Stewart: That would not have anything to do with the criminal law.
The right of nolle prosequi only applies to criminal law.
The Chairman: I gather that this is what you mean, that a person injured
criminally, who launches a prosecution, might be denied his right, or remedy,
shall I say—-

Mr. Wright: Yes.
The Chairman: I guess I am getting into difficulty myself there, because
a criminal offence is against the public, or the crown—the people—so there is
no private right in respect of a criminal offence.
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Mr. Stewart: From a practical standpoint, I was just wondering what was
meant.
Mr. Wright: The kind of offence I have in mind is an offence committed
by an officer of the government against a private person. Let me suggest that a
provincial policeman commits an offence against a private person, that that
private person seeks a remedy by a criminal prosecution, and that the attorney
general of the province then steps in to protect that provincial policeman and
forbids the prosecution.
The Chairman: You mean, like a prosecution for false arrest?
Mr. Wright: Yes.
The Chairman: Is there such a thing as a prosecution for that?
Mr. Stewart: There is no prosecution for false arrest; but if a person was
illegally arrested and is subsequently acquitted, then he has a civil action for
damages for false arrest, malicious prosecution, unjust detention, and so on.
But that is civil.
Mr. Wright: Then, instead of false arrest, you might say assault, or undue
threat with a weapon.
Mr. Stewart: You still have your highly prerogative rights of mandamus,
that you could compel a judge to hear your case, even against a stop order
of the attorney general on nolle prosequi. I am just trying to figure out how it
would apply; that is all.
The Chairman: I may say, gentlemen, that I hope we can proceed rather

quickly with the questioning. Professor Dehler, who had to keep an appointment
this afternoon and leave us, is now in the committee room. Therefore, gentle
men, I would ask you to cooperate and expedite your questioning if you can.
Mr. Wright: Mr. Chairman, would you like me to withdraw for the time
being, while you hear this other gentleman?
The Chairman: No, I think we would like to conclude if we can. Is there
anything further that you wish to say?
While I have been given considerable latitude by the committee, as you
know, I do think that it is outside the functions of this committee to deal with
the broad question of the principle of the bill.
Mr. Wright: Yes.
The Chairman: The bill has received second reading, and it has been
referred to us for consideration. So in our study we are pretty much confined
to this bill. It may be criticized; it may be amended; it may even be changed;
but the general principle of the bill cannot be changed.
Would you not be going beyond the scope of this committee if you were
seeking to comment further on the principle of the bill?
Mr. Wright: Possibly I might be doing so. But could I take five or 10
minutes to read a passage from the work of a famous constitutional lawyer,
which might throw some light on that question? It will not take very long.
Then you could decide whether it is appropriate to discuss that point.
Mr. Stewart: Dicey?
Mr. Wright: Yes. Do you mind?
Mr. Stewart: No, I do not mind.
The Chairman: We do not want to restrict you.
Mr. Stewart: Dicey is quite an authority.
Mr. Wright: This is Dicey’s chapter on the Rule of Law, in his book
Law of the Constitution, written in 1885. So that he is reviewing bills of rights
from the standpoint of 1885, rather than 1960:
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Now, most foreign constitution-makers have begun with declarations
of rights. For this they have often been in nowise to blame. Their course
of action has more often than not been forced upon them by the,stress
of circumstances, and by the consideration that to lay down general
principles of law is the proper and natural function of legislators. But
any knowledge of history suffices to show that foreign constitutionalists
have, while occupied in defining rights, given insufficient attention to the
absolute necessity for the provision of adequate remedies by which the
rights they proclaimed might be enforced. The constitution of 1791
proclaimed liberty of conscience, liberty of the press, the right of public
meeting, the responsibility of government officials. But there never was
a period in the recorded annals of mankind when each and all of these
rights were so insecure, one might almost say so completely non-existent,
as at the height of the French revolution. And an observer may well
doubt whether a good number of these liberties or rights are even now
so well protected under the French republic as under the English
monarchy. On the other hand, there runs through the English constitu
tion that inseparable connection between the means of enforcing a right
and the right to be enforced which is the strength of judicial legislation.
The saw, ttbi jus ibi remedium,—
where there is a law, there is a remedy:
—becomes from this point of view something much more important
than a mere tautologous proposition. In its bearing upon constitutional
law, it means that the Englishmen whose labours gradually framed the
complicated set of laws and institutions which we call the constitution,
fixed their minds far more intently on providing remedies for the enforce
ment of particular rights or (what is merely the same thing looked at
from the other side) for averting definite wrongs, than upon any
declaration of the rights of man or of Englishmen. The Habeas Corpus
Acts declare no principle and define no rights, but they are for practical
purposes worth a hundred constitutional articles guaranteeing individual
liberty.
And then, a few more sentences on another page.

The Chairman: Would you give us the citation from which you are
quoting?
Mr. Wright: Yes: this is Dicey, the eighth edition, pages 194 and 195.
Mr. Stewart: Is that Dicey’s Conflicts of Laws?
Mr. Wright: No; the chapter is entitled Rule of Law.
The Chairman: And what is the authority?
Mr. Wright: The book is Law of the Constitution, and the chapter is
entitled The Rule of Law.
There are a few more sentences here:
The matter to be noted is, that where the right to individual freedom
is a result deduced from the principles of the constitution, the idea
readily occurs that the right is capable of being suspended or taken
away. Where, on the other hand, the right to individual freedom is
part of the constitution because it is inherent in the ordinary law of
the land, the right is one which can hardly be destroyed without a
thorough revolution in the institutions and manners of the nation.
That refers to what I call the tradition and character of the people, and it
seems to be the ultimate guarantee of personal and political freedom.
There is one more point I should mention. Perhaps I might briefly refer
to an article which appeared in “Parliamentary Affairs’’ in the spring of 1959
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written by a Danish official. It describes the activities of the organization to
which he had been appointed. I will read a few paragraphs here:
In 1953 a revised Danish constitutional law came into effect which
made provision for a new institution, represented by the office of
Folketingets ombudsmand or—as it may be translated—a “State
Comptroller” or “Parliamentary Commissioner for Civil and Military
Government Administration”.
Section 55 of the new constitution of 5th June, 1953, provides:
“By statute shall be provided for the appointment by the Folketing
(i.e. parliament) of one or two persons, who shall not be members of
the Folketing, to supervise the civil and military administration of the
state.”
His powers are very very wide.
In the wording of section 3 of the directives he is to see “whether
any person within his jurisdiction pursues unlawful ends, takes arbitrary
or unreasonable decisions or otherwise commits mistakes or acts of
negligence in the discharge of his or her duties”.
In handling the cases the commissioner has been granted wide
powers. He is entitled on receipt of a complaint or on his own initiative
to examine any civil or military state activity, and he may inspect any
office under the state. Every person in government service is obliged
to supply the commissioner with such information and to produce such
documents and records which he may require to perform his duties.
The right of inspection and access to documents is only subject to a
limitation regarding state and certain other secrets, but so far this
limitation has been of no importance.
If the commissioner finds that a cabinet minister or former minister
should be called on to account for his conduct of office, he submits a
recommendation to that effect to parliament. Where the commissioner
considers that other persons within his jurisdiction have committed
criminal offences in the course of their public service he may instruct
the prosecuting authorities to initiate proceedings in the ordinary courts
of law. In cases of misconduct of a civil servant the commissioner may
further direct the authorities to institute disciplinary investigation
against him.
I submit that that is a very important piece of machinery for the enforce
ment of civil rights and political and human rights and freedoms.
Mr. B ad an ai : I would like to ask the professor if I am correct in assuming
that in his opinion of the bill it is efficient in its purpose of protecting the rights
of an individual? In other words does the bill answer the purpose for which
it is being presented to parliament? Does it serve its purpose to protect the
rights absolutely.
Mr. Wright: I may be going beyond the scope of the committee in answer
ing that question. It has been allowed, so I will answer it. I think the bill as
it stands might actually be detrimental to rights and freedoms. Dicey suggests
that a bill of rights might be detrimental because, when once such rights have
been written down in a constitutional document there is created a certain
tendency to trespass upon them. I do not like to say that that would happen
here. I might be going too far in saying that, although it is conceivable that
such a tendency might develop. When a specific wrong is inflicted upon some
individual, people who might otherwise have come to the support of the person
who was wronged might say “Oh well, if the wrong was actually inflicted, the
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bill of rights is in existence so this wrong cannot be as serious as we thought
it was and we need not rally to the support of this person”. That is rather a
perverse argument, I confess. But I think it is a possibility.
Mr. Korchinski: Could it not be that since there were no provisions in
any act or within the constitution in which certain rights were set out that
these people who were wronged had no place to turn to and therefore they
tended to disregard the wrong that had been done to them.
Mr. Wright: I think the remedies for any of the wrongs specified in section
2 are already in existence in the ordinary body of law.
Mr. Stewart: Was not Dicey referring to a codification of the law. Prior
to 1951 we had set out in our code certain offences but we still retained in
the code and in our criminal law some common law offences from England,
but in 1951 or 1952 the new code said that if it was not defined in the code
then it was not a crime; but we still retained the common law offences. What
Dicey is referring to is that once you get a codification then you are restricted
by that. I think that is what Dicey had in mind, as I remember Dicey.
The Chairman: Is that not the expressed purpose of section 8, to make
clear that the enumeration of these freedoms is not exhaustive of all freedoms
that may exist.
Mr. Wright: That is true, certainly.
Mr. Nasserden: Am I not right in saying that your last quotation from
Dicey seems to support the premise that the present bill is a better bill than
a constitutional amendment would be.
Mr. Wright: He says this:
The matter to be noted is, that where the right to individual freedom
is part of the constitution because it is inherent in the ordinary law of
the land, the right is one which can hardly be destroyed without a
thorough revolution in the institutions and manners of the nation.
Mr. Nasserden: Do you agree with that?
Mr. Wright: Yes.
Mr. Nasserden: That was what I was trying to find out.
Mr. Wright: I agree with that. I think I have suggested that the real
bill of rights of a country is found in the traditions and character of its people.
Dicey makes that point very emphatically in earlier chapters of this book.
The Chairman : Are there any other questions gentlemen? I presume there
are no other questions.
On behalf of the committee I would like to convey to you, sir, our thanks
and appreciation for volunteering to come before this committee and give us
the benefit of your views on this bill. It has been deeply appreciated and we
thank you very much.
Now, we have with us Professor Dehler. Would you please come to the
front, professor. Perhaps it might be well if you would give us a biography
of yourself and your qualifications.
Mr. Ronald Dehler: My name is Ronald Dehler. I was born in Ottawa on
the 15th of July, 1920, which means I shall be 40 tomorrow, and life begins at 40.
I was one of ten children. My father was German and my mother Scottish—
McDougall. My father made us all learn French.
I spent fourteen years with the Society of Jesus which means I have had
fourteen years Jesuit training. I have a few degrees: a B.A. from the university
of Ottawa and the university of Montreal, a licentiate in philosophy, Gregorian,
Rome; an M.A. from Christi Regis, Toronto, and a Dsj—degretatis. I have taught
at Loyola college, Montreal, and at St. Mary’s university in Halifax. I taught
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philosophy and theology at Ottawa university for three years and in the past
year I was teaching science at St. Eus tache—Lake of Two Mountains.
I am interested in the bill of rights because I had the pleasure, slightly over
a year ago, of being on a panel discussion in the public lecture series of Ottawa
university. I was on this panel with the great Canadian historian Professor
Arthur Lower of Queens. On that occasion Professor Lower gave the historic
background for the bill of rights. I tried—with what success I do not know—to
examine the concept “right” and, by an examination of the concept “right”, to
try to reach what we might call a valued judgment on the legislation.
I am a little sorry to hear that I cannot discuss the principle of the bill.
Apparently the bill is accepted in principle, for what that means. I take it that it
means we all think it is a good thing. I go along with that; it is a good thing.
I think, as statute law, it does not make sense. To me the attempt to line up
these fundamental freedoms necessarily falls into such generalities and abstrac
tions that it could not possibly be called statute law. In respect of all these
things—that man is free, that man has a right to property, and so on—all it
boils down to is that man is a man; that is all it says. Boing!—We want a man
to be a man; that is all it says.
I think perhaps we can get a better seizure of the crux of the question if
we look at this notion “right”. So many people say they would like a bill of
rights and you ask them “that is very nice, but what is a right?” They do not
seem to know. Well, of course, one answer may be that it is like saying what
is a thing. Well, you cannot define “thing”; but I think you can define “right”.
I think you get a clue to the meaning of right if you look at the word.
Now, I do not want to say that all thinking should be reduced to logic, but
I think we can get a clue to the idea if we look at the word. This word “right”
has parallels in other languages—recte, righten, dretto and in French “Droite”.
All these words say “straight line”. I think the word in all those languages gives
us a very good clue to the thinking behind the word—to the idea, to the meaning
of the word. It would take a long time to take that to strict philosophy and
the history of law and what not, but I think “right” does mean that. I think
if you investigate the documents you will find that is what it does mean—the
straight line. It is the straight line between man and his goal. Man is a very,
very funny, funny thing. Man is the only creature we know of in the observable
world in the cosmos, the only one who is not completely what he should be,
who has not secured his nature. A horse is a horse and if it drops dead it does
not matter; it cannot go any further. But man can go further. Man can fulfil
his faculties, especially the powers that are particular to man, namely his
intellect and his will. So that really means the drive in man to fulfil his nature,
to carry out the full potential of his intellect and his will—that straight line
which no one else can take him from. That is what right means. In other words
man has only one basic fundamental right; to be a man and to fulfil himself—
which in the western civilization in the Christian context means reach God. I am
sorry if there are some atheists here, but I think that is what it means in the
western civilization. That is the only one basic fundamental right of man.
The Chairman : Professor, I do not want to unduly interrupt, but we have
before us a bill of rights which deals with specified types of freedom. Could we
get on with that portion of the bill and would you let us know whether you
think this bill accomplishes anything in the way of preserving such things as
the freedom of speech, the freedom of the press, the freedom of religion, and
things of that nature.
Mr. Dehler: I think the bill is an attempt to put into statute law that which
does not belong in statute law and that it transcends statute law. It is an
attempt to take a universal and put it into the concrete. To my mind the
silliness of it will be clearly shown by clause 2 subclause (a):
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It is hereby recognized and declared that in Canada there have
always existed and shall continue to exist the following human rights
and fundamental freedoms—
and as a matter of fact they always have existed. They have always existed in
spite of what Mr. Scott said. So long as there is a human being in Canada the
rights are there.
—namely, (a) the right of the individual to life, liberty, security of
the person and the enjoyment of property, and the rights not to be
deprived thereof except by due process of law;
How silly can you get. He has these rights; but the due process of law can
sweep them away. He has got those rights and they are his so long as they are
not taken away by due process of law.
I think the thing is absurd because it is trying to put on statute law that
which cannot be put into statute law. It is trying to take a universal and put
it into concrete. These creatures are protected by a corpus which grows and
grows with honest judges and not with this kind of nonsense.
Thank you.
The Chairman: I am sure some of the members may not agree with every
thing you have said. I think they would like to ask you some questions.
Mr. Dorion: I understood that to you the statute law does not make sense.
Mr. Dehler: The statute law makes great sense. It is the real law, the
concrete law which changes from century to century and from country to
country. It is the law which says if you hit somebody on the nose in 1600
you get two days in jail and in 1960 you get one day in jail.
Mr. Dorion: Pardon me. I would like to finish my question. I understood,
in speaking about this bill, that to you a statute law does not make sense. Is
that what you tell us?
Mr. Dehler: No. What I said, or tried to say, was that these universals
cannot be put into statute law. It should be a manifesto, something prior to
the constitution.
Mr. Dorion: Would you accept the Magna Carta? Would you mention
some of the principles in the English institutions which are not in form of a
statute? Do you agree that the bill of rights of 1688 was in the form of statute
law? Is it not true that the English institutions, all the important institutions
were in the form of statute lav/? Is that not true?
Mr. Dehler: It may be statute law by name, but not by fact.
Mr. Dorion: All right, that is sufficient for me.
The Chairman: What do you mean by that?
Mr. Dorion : You protest against that formula “except by due process
of law”?
Mr. Dehler: Yes.
Mr. Dorion: Do you believe that every human being has the right to enjoy
liberty, even if in doing so he infringe my own liberty? Do you understand what
I am saying?
Mr. Dehler: Yes.
Mr. Dorion: I would like to direct that to your attention. If he has not such
a right, how can we confine him within the limits of his own liberty, except by
due process of law?
Mr. Dehler: We all know—I hope we all know—that the rights of the
individual are always subject to the bonum commune, the common good, the
good of the grouD. So there are the necessary restrictions. All I am saying is it is
impossible to take these universals and say they are statute law. That is all
I am saying.
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Mr. Dorion: I do not think you answered my question.
Mr. Dehler: I say this should be a manifesto, a preamble.
Mr. Dorion: I do not believe you answered my question.
Mr. Dehler: Could I hear the question again?
The Chairman: Mr. Badanai?
Mr. Badanai: Could I ask the professor whether he believes in a bill of
rights, or does not? Do you believe in the institution of a bill of rights? Do you
believe the government can legislate?
Mr. Dehler: Now we are getting into the principle, and I understand we
should not.
Mr. Badanai: I know.
Mr. Dehler: I think it is a good thing to put it down in writing, but not
as statute law. But put it down like a flag, or a song, or a hymn. It is like
saying, “We all want to be good.”
Mr. Badanai: You do not believe the bill of rights, even if it is written in
the statute, means nothing?
Mr. Dehler: I think it is very important to have it written, because we are
always caught by our senses, and it is better to have it written down and
children sing it as a song; but I say, not in the statute law.
Mr. Korchinski: As statute law?
Mr. Dehler: Not as statute law, but as a preamble.
Mr. Korchinski: As a preamble, would you not take something universal
and set it down as something concrete?
Mr. Dehler: That is what the statute laws have to do. But you cannot try
and say, “There is the law,” and make it so. Suppose there was a law in the
Criminal Code which said, “Thou shall not kill”. That is a universal. What
good is that? You have to say, “‘In this and this circumstance, if you kill, then
you get such and such a penalty.” I think I do not express myself very well,
but I think we all agree on that.
All I am saying is that this should not be presented as statute law, because
it cannot be statute law. Statute law is a law that changes.
Mr. Stewart: You say it should be in writing?
Mr. Dehler: Yes, as a preamble, as a song, as a hymn, as a flag, as a
symbol.
Mr. Stewart: When passed by parliament it becomes a statute law. I do
not agree with you. You can write it on birch bark, if you want to; but once
you reduce it to writing and pass it through parliament, then it becomes statute
law.
Mr. Dehler: Then we disagree.
Mr. Dorion: It is a set principle of English law to have statutes and not
declarations of rights. It is a fundamental difference between the English con
stitution and the American constitution and the French constitution. I would
suggest to you that you read a very interesting book by Mr. Boutmi, in 1933,
and I believe that is one of the most interesting studies of this particular point,
that the English system of law is different even when we have to proclaim the
fundamental rights.
Mr. Martini: You said this bill is “silly and absurd”.
Mr. Dehler: Eh?
Mr. Martini: I think that is what you said; I think I heard that.
Mr. Dehler: I said, to try to present that to the public as though it was
something that the courts could fall back on—it is so general, it is so vague. I
say it should be a manifesto.
23534-1—5
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Mr. Martini: Would you agree that a lot of thought has been put into
that bill?
Mr. Dehler: Yes, obviously.
Mr. Martini: By intelligent men?
Mr. Dehler: Yes.
Mr. Martini: Men with schooling?
Mr. Dehler: Yes.
Mr. Martini: The Prime Minister and technicians or advisors have given
a lot of thought to this bill?
Mr. Dehler: Yes.
Mr. Martini: And you say it is “silly and absurd”?
Mr. Dehler: Maybe I put a lot of thought into it too.
Mr. Martini: Is that not an insult to the intelligence of these men who
have worked so hard to present this bill?
Mr. Dehler: It was not meant that way.
Mr. Martini: Have you something better than that to replace this bill?
Mr. Dehler: I think it should be a manifesto.
The Chairman: Are there any more questions? Perhaps we can wind this
up?
Mr. Nasserden: The only thing that bothers me about this presentation,
is, first of all, if I understood you correctly, you said the statute law does
not make sense?
Mr. Dehler: No, I said this, the bill of rights being presented as statute
law, does not make sense. And by “statute law” maybe we differ on definitions.
By statute law I mean what is technically called positive law, which is the
law for this time and this place and for these circumstances. That is what
I mean by statute law. Maybe you use the term differently.
Mr. Nasserden: Would you not agree there is the necessity for that kind
of law in any nation or among any people?
Mr. Dehler: What kind of law—statute law, as I defined it?
Mr. Nasserden: Yes, statute law as you define it.
Mr. Dehler: Obviously.
Mr. Nasserden: Statute law?
Mr. Dehler: Yes, obviously.
Mr. Nasserden: How can you say this is a silly thing?
Mr. Dehler: I am saying it is so general, so universal, so vague, that
all it says is, “A man is a man”; and that is all it boils down to. A man has
an intellect, a will, and should be allowed to use it as long as it does not
hurt the bonum commune, the common good.
Mr. Nasserden: It says:
It is hereby recognized and declared, that in Canada there have
always existed and shall continue to exist the following human
rights and fundamental freedoms, namely,
(a) the right of the individual to life, liberty, security of the
person and enjoyment of property, and the right not to be
deprived thereof except by due process of law;
(b) The right of the individual to protection of the law. . . freedom
of religion. . . freedom of the press.
—and these other rights.
Mr. Dehler: It is so general. It says so much and says nothing.
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Mr. Nasserden: That is not very vague.
The Chairman: Thank you, Professor, for coming to us this evening and
giving us your views on this bill.
Gentlemen, before we adjourn, I would like to indicate to you that
tomorrow we expect to have with us, I think it is, Darren L. Michael of
the Seventh Day Adventist Church in Canada. You will recall that the
church filed a brief on the bill of rights, and I believe it has been distributed
to everybody. That is at 9.30 A.M. I think that perhaps in the morning we
may also be able to hear witnesses from Montreal, representing the Canadian
Jewish Congress.
In the afternoon, at 2 o’clock, we expect that Mr. Mclnnes will be here to
speak on behalf of the Canadian bar association.
Mr. B ad an ai : In this room?
Mr. Korchinski: No, it is 112-N.
The Chairman: We will be back in room 112-N tomorrow morning and
tomorrow afternoon.
Mr. Stewart: I move we adjourn.
The Chairman: We shall adjourn until 9.30 tomorrow morning.
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EVIDENCE
Friday, July 15, 1960.
9:30 a.m.
The Chairman: Order, gentlemen. I would first like to welcome to the
committee Mr. Mandziuk, who is replacing Mr. Jorgenson who has found that
he is unable to attend the committee meetings.
We have two witnesses here this morning from whom I would like to
hear, if possible; and as I mentioned last night, we expect that we shall have
a representative from the Canadian bar association here at 2:00 o’clock this
afternoon.
This morning we have with us Mr. D. L. Michael of the Seventh-Day
Adventist church in Canada. You will recall that this church submitted a
very well prepared brief on the first bill of rights which was introduced in
1958, and it received distribution among all the members of the house of
commons.
I would therefore now call upon Mr. Michael who perhaps might in some
measure introduce himself, indicating his connection with the Seventh Day
Adventist church. Inasmuch as he has brought briefs with him and has
distributed them among the members of the committee he might find it con
venient to omit reading those portions of the brief which he feels may be
simply introductory, and leave that to us to read.
The Rev. Darren L. Michael (Secretary of the Department of Public
Affairs, Seventh-Day Adventist Church in Canada): Thank you, Mr. Chairman.
My position with the church is that of secretary of the department of public
affairs. I am happy to have associated with me this morning my colleague, Mr.
Ainsley Blair, who holds the same post in a provincial office for Ontario and
Quebec.
I want to apologize for the contrast in at least the external appearance of
the brief compared with the one we submitted some months ago to the Prime
Minister and to the Minister of Justice. We would have liked very much to
have had an opportunity to prepare this brief in French as well as in English;
but I think, Mr. Chairman, that you and the hon. members of this committee
are aware of a factor called time. This prevented us from taking the pains to
prepare this brief as nicely as we would have liked to have done.
My brief reads as follows:
Mr. Chairman and honourable members of the special committee
established to consider Bill “C-79”, “An Act for the Recognition and
Protection of Human Rights and Fundamental Freedoms”, the Seventhday Adventist Church in Canada is grateful for this opportunity of
presenting its views with reference to this important and significant
legislative proposal introduced by the Prime Minister.
Such careful consideration, as this gesture reflects, is worthy of the
highest traditions of a free society and democratic responsibility reflected
in our parliamentary system. It is only in the light of an articulate
intelligent and informed public opinion that the elected representatives
of all the people can enact that legislation which will be in the public
interest having regard to the legitimate rights of all citizens.
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This submission has been prepared by the Department of Public
Affairs of the Seventh-day Adventist Church in Canada under authority
of its national executive committee which is the highest administrative
and governing body of the church in Canada.
With your permission, Mr. Chairman, it is possible for me to omit reading
the next two pages which follow, because they contain substantially the same
information which we gave in our previous briefs to the Prime Minister.
(The two pages referred to are as follows):
BACKGROUND INFORMATION
The Seventh-day Adventist Church in Canada is a conservative,
Christian communion that grew out of the great religious renaissance that
swept Christendom in the eighteenth and nineteenth centuries. This
Church has an organization that is world-wide in its concept of the
Christian witness. With this international viewpoint the members of
the Church, who are to be found in every province of Canada, bring
to their religious life a strong and passionate commitment to the intrinsic
freedom of the individual before God.
The denomination operates a globe-girdling chain of hospitals,
clinics, welfare centres, youth camps, publishing houses and colleges
dedicated to the service of humanity and the material and physical uplift
of mankind. This programme of witness and community service is
conducted in over 185 countries of the world.
The Bible as the inspired word of God is accepted at the final and
supreme authority in matters of faith. As the name suggests, Seventh-day
Adventists observe Saturday as the weekly Sabbath in harmony with
the example of Christ and the Apostles and believe in the literal,
physical and imminent return of Christ to this earth to establish His
eternal kingdom as taught in Holy Scripture.
The injunctions of Scripture calling for the demonstration of those
principles of good citizenship which cannot be divorced from true Chris
tian piety are acknowledged and taught by the Church. Adventists hold
that where the widest measure of freedom, and in particular religious
liberty, exists it becomes possible to serve God and one’s country with
a fidelity and consistency that knows little, if any, stress of conflict.
In asking for the widest measure of liberty for themselves, Seventhday Adventists ask that all Canadian enjoy the same freedom so that
each citizen might make the maximum contribution toward the develop
ment of this country. It is for this reason that the members of this
communion believe in the complete separation of church and state as
the surest guarantee of freedom of conscience. It is the considered opin
ion of the members of this church that religious liberty is the keystone
of the arch of freedom and this can best be achieved where the legiti
mate interests of both are kept completely separate, though comple
mentary to each other.
I continue reading now at page 4 as follows:
GENERAL OBSERVATIONS
The Prime Minister and government are to be commended for the
genuine concern in the preservation and extension of human rights that
the introduction of this bill represents. Members of the Adventist Church
in Canada have watched with great interest the efforts of the Right
Honourable John G. Diefenbaker, Honourable David A. Croll, Mr. M. J.
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Coldwell, Honourable Arthur W. Roebuck and many others to secure
the basic rights of Canadian citizens through a comprehensive bill of
rights.
The work of many public-spirited individuals now finds fruition in
this step that the Parliament of Canada is being asked to take. The
passage of this measure will mark an historic and significant milestone
for this country in its quest for freedom and peace under the rule of law.
In a rapidly changing society the nature and content of freedom
cannot be immune to the stress and strain of the forces of growth and
change. The last two decades have shown that fundamental human
liberty is not secure from attack. It must be noted in this context that
many of the most serious threats to individual human rights have come
during periods of war or grave national emergency. This is something
which must not be overlooked in any genuine attempt to secure these
basic freedoms.
Another point which bears examination is that substantial assaults
upon the fundamental rights of the individual citizen and of minorities
have taken place in those areas of responsibility considered to be within
the jurisdiction of the provinces. If effective measures are to be under
taken to conserve liberty and protect it from such onslaughts as would
ultimately destroy it the experience of the past dare not be ignored.
For many years Seventh-day Adventists have looked toward the
day when those essential human rights so precious to the devout,
patriotic citizen would be more clearly recognized and assured. Assem
bled here in Ottawa in 1955, the fifth quadrennial session of the Seventhday Adventist Church in Canada unanimously adopted a resolution
calling for the enactment of an effective bill of rights that would secure
the fundamental freedoms of all Canadians. Again, at Edmonton, last
year, the sixth quadrennial session re-affirmed its commitment to this
objective. Provincial or regional conferences of the denomination have
given expression to this aspiration as have other organizations and
conclaves of the Church.
If, as the Prime Minister and other Honourable Members have
pointed out, this bill is a “first step” along a continuing road of enlarg
ing freedom which will be followed by other important developments
having as their goal the preservation and extension of liberty, the pas
sage of this measure deserves the plaudits of every Canadian. However,
if it is felt that human rights are now secure for all time and all that
could be done to secure them has been accomplished in this proposed
act, one cannot help but entertain the most pessimistic hopes for the
future.
If this is to be the first step along a broadening road that will lead
to an increasing enjoyment of individual liberty there must be no delay
nor hesitation in the preparation required to take the next step, and
the next one after that. Not only is it imperative that eternal vigilance
be exercised on behalf of the defense of freedom, but anything short of
consistent, persevering efforts to assure the future security of human
rights will result in hesitation, uncertainty and the ultimate disaster
of a dismal tyranny. This must not happen in Canada.
Seventh-day Adventists pledge themselves to do all in their power
as loyal citizens to see that every educational means and legitimate effort
will be dedicated to the goal of protecting and enlarging the shrine of
Canadian liberty for all Canadians today and for succeeding generations.
No stone will be left unturned by the members of this communion
to do their part to the end that Canada might always be known as the
citadel of liberty and the haven of the oppressed.
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In view of the fact that many of the recent threats to the basic
rights of individual Canadians have taken place within the area of
provincial jurisdiction, it is to be regretted that this “first step”
could not be large enough to encompass both the federal and pro
vincial field. It is to be hoped that the example of the federal govern
ment, following as it does the step taken by the province of Saskat
chewan in enacting a bill of rights, will encourage other provinces to take
the necessary steps required to fill the gaps that now exist.
In the light of the traditional concepts of the supremacy of parlia
ment, there is an uneasiness in the minds of many citizens that legis
lative measures of this type designed to secure basic human rights are
not beyond the reach of an impulsive and capricious majority in the
future. While there is probably little technical difference in the
mechanics of legislation, it does seem that a bill of rights entrenched
within the constitution might possess some additional qualities of per
manency which would be desirable. The very difficulty of the process
required to secure such an amendment involving both the federal and
provincial spheres of jurisdiction is an assurance of the obstacles that
would stand in the way of some hasty and ill-advised scheme to dimin
ish those basic human rights which this Bill seeks to guarantee.
Perhaps, federal legislation, complemented by equivalent provincial
action will serve as an interim device until such time as these basic
freedoms for all Canadians everywhere in Canada can be enshrined in
some fundamental constitutional manner beyond the easy reach of
some despotic, tampering hands. It is hoped that responsible federal and
provincial authorities will not hesitate in taking the initiative to explore
the possibilities of discovering a solution to this difficult procedural and
constitutional problem. Here is one area where narrow partisanship or
bitter parochialism must not be allowed to thwart a spirit of coopera
tion and every effort toward the attainment of a satisfactory solution.
Such a noble cause as liberty deserves the highest and best in terms
of statesmanship and leadership.
While it is recognized that specific guarantees of particular rights
should be couched in the broadest terms so as to prevent any diminution
of rights there is a question as to adequacy of the mere listing of cer
tain categories in clause 2 of the bill. For example, the statement that
“freedom of religion” has always existed and shall continue to exist does
not specifically assure the citizen of the right to worship as he chooses,
propagate his fath, change his beliefs or mode of worship and other
wise manifest his religious convictions so long as he does not signifi
cantly impair the equal rights of his fellow-citizens.
Some further definition and clarification carefully drafted along
the lines of articles 1, 2, 3, 7, 9, 10, 17, 18, 19, and 20, of the United
Nations declaration of human rights could be considered without en
countering the legal hazard that what is omitted might be denied by
the courts, as this section of the Bill might be interpreted. There are
many people who hold with some tenacity to the view that only
right and truth have rights, error and heresy have no rights. Within that
context the mere affirmation that “freedom of religion” has always
existed and shall continue to exist would be meaningless without some
further definition and explicit clarification.
In view of the fact that some of the gravest injustices toward the
rights of the individual have occurred during a time of war or national
emergency, it does seem reasonable to suggest that serious consideration
be given by the government and parliament to modifying certain aspects
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of the War Measures Act. It seems ironic that when the nation is en
gaged in a conflict to preserve all that is cherished by freedom-loving
citizens the very rights that are supposed to be defended from the
attacks of some external foe are often denied and repudiated from
within.
Human rights will never be secure until some means are dis
covered for reconciling the legitimate requirements of the security of
the state with the basic, inalienable rights of the individual. It is to
be hoped that the suggestion of the leader of the opposition, which
appeared to receive a favourable response from the Prime Minister,
might result in parliament re-examining the War Measures Act, with
a view to ameliorating some of its provisions which do tend to under
mine fundamental human rights in times of national emergency, while
at the same time providing the appropriate means of assuring
the security of the state. Unless this is done, this bill will have to be
viewed as only a peacetime guarantee of basic human rights, and in
view of the present tense international situation such rights will appear
to be tottering on the brink of extinction for some time to come.
While human freedom is fragile, and at times frail, it has managed
to exist in the minds and hearts of men ever since the Creator made man
a free, moral being endowed with the power of choice. The very survival
of liberty imposes upon all the responsibility to assure its continued
existence. It is felt that some type of continuing examination by a
standing parliamentary committee or other competent body could serve
a most useful purpose. The manner in which this proposed act might
be operating in actual practice, the changing threats to human rights,
new trends and developments in the national awareness or indifference
to liberty, could be noted by this type of committee serving indeed, as a
sentinel of freedom.
Properly constituted in terms of personnel and drawing upon the
legal and judicial resources of the nation, such a body could make a
most valuable and worthwhile contribution to the continued preserva
tion of basic human rights in Canada. Its observations, recommendations
and reports could very well achieve a prominence and significance second
only to the invaluable contributions made by the judicial system through
a series of historic and noteworthy decisions in the area of human rights.
In the light of such judicial precedents and having regard to the other
relevant factors, such a body might well chart the course to be followed
in the years ahead, if freedom is to be preserved.
Since the educative process is so essential to the preservation of
liberty and human rights by an alert and sensitive public opinion, every
effort should be made to make this bill known and understood to as
many Canadians as possible. There does seem to be considerable merit
in the suggestion that a short, clear, but eloquent preamble would serve
a useful purpose in this respect. With the legal skill, literary ability and
erudition available to this committee in the person of its distinguished
members there should be little difficulty in securing this objective which
the Prime Minister has indicated he would welcome, if the committee
deems it wise to recommend such an amendment.
SUMMARY
To sum up the views of the Seventh-day Adventist Church in
Canada which warmly applauds the Prime Minister for taking the initia
tive in introducing such a measure the following points are emphasized
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with respect to bill C-79, “An Act for the Recognition and Protection of
Human Rights and Fundamental Freedoms” which it is felt would
greatly strengthen the effectiveness of this bill:
1. It could be entrenched in some constitutional manner and
thus be less susceptible to tampering or impulsive repeal, and
2. As an interim device the provinces could enact equivalent
legislation, and
3. Both federal and provincial authorities could cooperate in
undertaking immediately to find a way of securing basic human
rights for all Canadians everywhere in Canada, and
4. In clause 2, the simple listing of certain rights without defi
nition or clarification could be strengthened by amplification along
the lines of the United Nations Declaration of Human Rights, and
5. The War Measures Act be revised and modified so that even
in time of war basic human freedoms need not be negated, and
6. A standing parliamentary committee be established to give
continuing examination with reference to the operation of this pro
posed act in the light of changing circumstances, and
7. This committee could draft, and parliament accept, a pre
amble to the bill that would in simple, though eloquent language
epitomize the convictions of all Canadians with respect to human
rights.
CONCLUSION
With other interested groups, the Seventh-day Adventist Church
in Canada appreciates the opportunity of presenting the considered
opinions of its membership under the authority of its national executive
committee with respect to the proposed Canadian bill of rights now
before parliament.
The members of this communion are committed to an unswerving
faith in the freedom of the individual under God. They pledge their
efforts to do everything within their power to foster the preservation
and extension of human rights for all Canadians regardless of race
or creed. This church cannot admit the justice of favoured treatment
for one group at the expense of others. For this reason, it believes
strongly in the widest measure of separation of church and state
and the complete non-interference in religious matters by the state.
Seventh-day Adventists are loyal citizens who honour and love
their Queen and country and consider such devotion as a fundamental
element of their religious obligations as Christians to love and serve
God supremely while at the same time to love and serve their
neighbour.
We are confident that in your hands the cause of freedom will
suffer no harm, but that on the contrary, your suggestions and recom
mendations arising out of your careful study of this bill will serve to
strengthen and enhance this significant and historic step which parlia
ment is being asked to take.
We are not unmindful of the heavy responsibilities that rest upon
you, Mr. Chairman, and the distinguished members of this committee
as well as all honourable members of parliament. Please, be assured
of our continued prayers that Almighty God may guide, bless and
sustain you in all your endeavours in the public service of Canada and
for the security of peace and liberty for all Canadians.
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The Chairman: Mr. Michael I think, first of all, I might very well, on
behalf of the members of the committee, thank you very much for the
eloquent reference you made to the abilities of this committee. I hope we can
fulfil your expectations in that regard.
I think also you should be commended for the preparation of a very fine
brief in relatively short period of time. If all the members of the committee
were not present at the time of the beginning of the presentation, Mr. Michael
expressed his regret that he was not able to have his presentation translated
and presented also in the French language, as had been done with a previous
brief submitted in connection with the bill that was introduced in parliament
in 1958.
Mr. Michael is prepared to answer questions, and I am quite sure that
some members of the committee would now wish to ask him a few questions.
Mr. Rapp?
Mr. Rapp: It is stated here, in this brief, that the Seventh Day Adventist
Church recommends Amendments to the War Measures Act. Would you elabor
ate on that, go a little further and specifically state what your intentions are
along those lines?
Mr. Michael: Mr. Chairman, not being fortunate enough to be trained
in the legal profession, I can only couch my answer in rather general terms,
arising out of the observations made in the debate on second reading of this
bill, where these observations were made by other honourable members, and
in the light of experience with the orders in council and some of the measures
that were undertaken during the last war, and other emergencies which came
under the authority of the act—which Canadians on sober reflection now feel
perhaps should not have been done.
It does seem that if the act is, shall we say, the legal or legislative
warrant for these actions, it may be that some safeguards could be written
in with regard to the right to access to council, habeas corpus and some of
the freedoms that are embraced in this bill and also apply even during an
emergency; that the area of freedom that has to be limited when the state
is subjected to great stress should be less narrow; that the area of freedom
that might have to be put in “cold storage”, should be less restricted than
is perhaps now possible.
Mr. Martin (Essex East): You are not opposed to the War Measures Act,
are you?
Mr. Michael: I think the state has to have certain authority to cope with
emergencies, but I think that authority, in light of experience, can sometimes

be improved, amended or revised.
Mr. Martin (Essex East): What you are saying it, if we can guarantee a
greater measure of freedom and guarantee basic human rights, let us try
to do that?
Mr. Michael: Yes.
Mr. Rapp: Further, you have also mentioned the preamble and have made
a very favourable comment about it. Would you, or would your church be
prepared to present a preamble along the lines you would prefer, because I
know the committee would appreciate very much if we could have some forms
of preamble presented to this committee. I am speaking now as an individual.
Mr. Michael: Mr. Chairman, we had hoped—and I do not say this by
way of any criticism of anyone—we might have been able to suggest a draft
preamble; but we were working against the problem I have alluded to before,
that of time. Not being a lawer myself, we would have had to secure the
services of people as skilled and as distinguished as the members of this
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committee, to assist us. So we are quite prepared, if there is still time, perhaps
to send one by mail, if the committee is still working on it and has not yet
come upon a draft that meets their mind.
The Chairman: I think I can assure you, Mr. Michael, the committee will
be glad to receive, at your convenience, any suggested preamble that you may
have in connection with this bill.
Mr. Mandziuk?
Mr. Mandziuk: Thank you, Mr. Chairman. I wanted to ask a question as
to whether or not your church has freedom of action in the U.S.S.R. Probably
that is off the beat. That will be a short answer, and then I have a comment
to make.
Mr. Michael: Mr. Chairman, having regard to the welfare of our members
who live there, I would, of course, want to be careful in anything I said. We
do not have the normal avenues of access to our church people in that country,
and some other countries, that we enjoy in other lands.
Mr. Nasserden: Canada?
Mr. Michael: Yes. But such reports as do come to us indicate there is
a measure of freedom. I think it would be qualitative and quantitative in
degree. We know we have a congregation in the capital city of that country.
We have had people who have visited it in recent months. I think our inter
national president, if I am not misinformed, is there now on a visit: but I
could not be sure of that. I think, in a limited sense, without making the
reservations I think are necessary, we could say there is a degree of freedom
enjoyed by our church.
Mr. Mandziuk: Mr. Chairman, this group is luckier than most other
churches. Mr. Michael, arc you aware of the fact that the U.S.S.R. has had to—
The Chairman: Order.
Mr. Mandziuk, I am afraid we are getting very far away from the bill
before the committee.
Mr. Mandziuk: No matter what bill of rights is drawn up there is a statute
on the educating of the people. Those two must go together. Educating is just as
important as drawing up a bill of rights in no matter what language.
Mr. Michael: I would like to point out that that is one reason we feel the
subclauses in clause 2 could benefit from some amplification, because we can
list all kinds of things. If there is not a real reciprocal desire to enjoy those
freedoms, the mere tabulating of a list is not always sufficient and it becomes
less sufficient if the tabulation is sparse or thin. However, we perfectly agree
with the observation that you have to have not only the letter of the law but
you must have the opportunity of freedom, if both are to work together in the
preservation of liberty.
Mr. Mandziuk: That is what I have in mind.
Mr. Deschatelets: In your brief you have outlined several weaknesses in
this bill of rights, the most important one being that the bill is not broad
enough; secondly, that it cannot apply in time of emergency under the War
Measures Act; and, thirdly, that it covers only powers within the federal
jurisdiction. Do you imply by this that you are not satisfied with this bill of
rights in its present form and that you think it should not pass in its present
form? Do you imply that?
Mr. Michael: I do not think so. I think we have indicated in our brief—
perhaps not as affirmatively as we should have—that we do applaud the pas
sage of this measure, but in doing so, we are saying that we are not unmindful,
in our hopes and aspirations for the preservation of liberty, that this bill could
have been stronger. I think even the Prime Minister himself has admitted that
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the bill does not do even what he would have liked to see in such a measure.
To that extent I think we would agree with the Prime Minister. In pointing out
that it does have shortcomings, we are not suggesting we would rather have no
loaf at all than the whole loaf. We are prepared to take a quarter or any sub
stantial part of the loaf and hope that the other will be coming from the oven
some day soon.
Mr. Deschatelets: Also you have mentioned somewhere in your brief that
you hope the provinces will adopt a similar course of action and also have their
bill of rights. I think you have mentioned this somewhere in your brief.

Mr. Michael: Yes.
Mr. Deschatelets: Do you not think it would be a pity if this course of
action is followed so that we would have in this country eleven bills of rights,
different in their scope, powers and freedoms.
Mr. Michael: Mr. Chairman, I think we would have eleven whether they
did so or not. We would hope that in taking the initiative to enact one that the
possible differences that might exist would be narrowed. We do not suggest
that compartmentalizing the protection of human rights in legislative form is
ideal. I think I recall a phrase in our submission that said that until we get the
constitutional and procedural problems solved which would give us a uniform
protection, then perhaps this would be one more step of which this bill perhaps
is a prior step.
Mr. Deschatelets: Do you not think that most Canadians would be in
favour of one bill of rights which would apply on Canadian territory from one
end of the country to the other?
Mr. Michael: Speaking for myself I would—we would.
Mr. Deschatelets: Then would you be in favour, since we will have a
federal-provincial conference on July 25, of this bill being submitted to the
premiers of the provinces so as to have their views on this bill in its present
form.
Mr. Michael: Mr. Chairman, I do not know if the terms of reference of
this conference would permit of that subject being presented.
Mr. Deschatelets: Suppose it is possible.
Mr. Michael: If it was in order I would wish and hope that both federally
and provincially no time would be lost in discussing the facets of the problem
which would come within the scope of such a conference to find ways where we
could achieve the ideals of one uniform legislative measure to protect human
rights in Canada.
Mr. Martini: You said that the Prime Minister has said that the bill does
not go as far as it should go—so far as he would like to see it go. Do you not
think that, in expressing his idea about the bill of rights, he felt that, with the
material at hand, this is as far as he could go, and that it is the best at the
moment. Do you agree with that?
Mr. Michael: I think that construction of the Prime Minister’s statement
probably is accurate.
Mr. Martin (Essex East): No one, of course, would suggest that your
question is a leading one.
Mr. Martini: I am not a lawyer; I am just trying to use common sense.
What I am trying to say is that since you say the Prime Minister would have
liked to see it go further, he is in the position that he could have made it go
further; but there must be something in the laws or statute, which will not
permit him at the present time to go further. So would you agree that this
is the best at the moment.
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Mr. Michael: I do not know that I am competent to pit my legal knowledge
against that of the Prime Minister and the Department of Justice. I am quite
sure when the Prime Minister said he wished it could have gone further that
he meant what he said. Because it did not go further, there must be reasons
which to him are sound.
Mr. Nasserden: That is a good answer.
Mr. Martin (Essex East) : Mr. Michael, I did not hear you read your whole
brief, but I did have an opportunity of reading it. I wish to commend you very
strongly upon your submissions. We all are agreed on the bill of rights and
we all want it to be as good a document as it can be. You have expressed our
views, I think, pretty well in your summary—at least the views I and other
members of our party have expressed. As I understand your first recommenda
tion, you would prefer a bill of rights that would cover federal and provincial
matters, provided there is provincial consent, and that you would imbed that
in the constitution.
•
Mr. Michael: I think that would be correct. We would like to see it so
firmly established that removal, amendment or weakening could not easily be
undertaken.
Mr. Martin (Essex East): Whether or not there is a discussion of this
matter at the conference on July 23, I take it that you urge there should be an
effort made to arrive at some agreement with the provinces toward that end.
Mr. Michael: I believe, if we think of it in constitutional terms, that we
cannot leave the provinces out.
Mr. Martin (Essex East): And until such time as the bill of rights can be
incorporated in the constitution, if I understand your second recommendation
correctly, you say that the most satisfactory decision would be if the provinces
would enact parallel bills of rights.
Mr. Michael: It is a suggestion of ours.
Mr. Martin (Essex East): I know; it is your suggestion. As an interim
procedure it seems to me it is a very good one. Have you made any submission
to any of the provinces along this line, through your organization, which is a
very large and respectable one.
Mr. Michael: I thank Mr. Martin for those nice words at the end of his
question. We have done it in an informal way in conversations with premiers
and attorneys general. We have felt, in the last few years, that possibly we
should not press this point vigorously until we saw just what form of action
parliament might take. I might say that our briefs and submissions on this topic
have been sent to the premiers, attorneys general and opposition leaders in the
provincial legislatures.
Mr. Martin (Essex East): Mr. Martini—my namesake—I know with the
best of intentions sought to have you declare that this is a very good bill. No
one is suggesting that it is not a good bill.
Mr. Martini: At this time.
Mr. Martin (Essex East): What we are arguing is that it is an inadequate
bill; that is different.
Mr. Martini: But you voted for it.
Mr. Martin (Essex East): Yes, I voted for it because, as Mr. Michael has
said, half a loaf is better than no loaf. In paragraph 5 you say that the War
Measures Act should be revised and modified; and in a previous answer to a
question of mine you suggested that an effort should be made to extend as
many guarantees of human rights and fundamental freedoms as possible under
that act, consistent with national security. Do you think that the War Measures
Act should be in the bill of rights at all?
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Mr. Michael: Here again I have to confess my inadequacy in the legal
profession. I do not know that the act is in the bill, except in so far as the
second half of the bill is concerned there is reference to the act. I do not think
that the whole act should be incorporated as a part of the bill, but possibly
as steps are undertaken to overhaul the act, then maybe the second half of
this bill might be affected in the light of such investigations as might be under
taken. It would seem to me that, since there is under the present set of cir
cumstances the possibility that a large portion of our rights are affected
when the War Measures Act is proclaimed, it is not inconsistent to have a
reference to it in this bill. We would hope that the next step can be taken;
that is, that perhaps the War Measures Act can be revised in such a way that
some of the basic freedoms will not have to go by the board.
Mr. Martin (Essex East): 1 have one more question. I realize that some
of these questions are of a legal character, but I think you have answered them
very well indeed.
In paragraph No. 6 of your summary you suggest that:
A standing parliamentary committee be established to give con
tinued examination with reference to the operation of this proposed
act in the light of changing circumstances,...
Are you familiar with the new committee or new tribunal of inquiries
established in England under the Lord Chancellor for the purpose not only, as
you recommend, but to inquire into abuses or violations of human freedom
which might come from administrative decisions of boards in the United
Kingdom?
Mr. Michael: Mr. Chairman, I am familiar with it to this extent, that
I know of its existence; but as to its powers or terms of reference, or as to
its scope and authority, I am not conversant with them.
On page 12 we refer to this idea of such a body, but we do not limit
it to a standing committee. We say “by a standing parliamentary committee
or other competent body”; and for the purpose of brevity on page 14 we
left out the “other competent body” from the sentence.
Mr. Martin (Essex East): My final question is as follows: do you
know of the institution they have in New Zealand, which is known as the
petition committee, to which any citizen in that country can refer for rectifica
tion and alleged violation of any human right, or of a fundamental freedom?
Mr. Michael: I must confess that I am not familiar with it. I have read
recently of an institution in one of the Scandinavian countries.
Mr. Martin (Essex East): Denmark?
Mr. Michael: Where there is a body which fills a parallel role to that
suggested by these bodies in the United Kingdom and New Zealand.
The Chairman: Mr. Michael, apropos of your suggestion about the bill
of rights being entrenched in the constitution, to which the provinces would
be parties, I presume you are aware of the efforts which have been made over
the years to reach agreement between the federal government and the provin
cial governments on economic matters? You are aware of that?
Mr. Michael: Yes sir.
The Chairman: Do you think that any greater success would result from
the federal and provincial governments attempting to reach agreement on
matters such as you feel should be embodied in an effective bill of rights?
Mr. Michael: Perhaps I am a bit of an idealist, but I would like to think
that the maintenance of matters of fiscal independence and rights might not
provoke quite the same zealous adherence to possessions, and that in the field
of human rights there might be more—I would not say a more statesmanlike—
but there might be encouragement for a more salutary approach on all sides
where the dollar was not involved quite so much.
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In the role of the spirit I would hope that there might be less partisanship,
and more inspiration.
The Chairman: I have a supplementary question to that: what is your
feeling in regard to the procedure that is now being adopted, namely, that
first of all the federal government manifests in this bill, or in a bill which
might eventually be passed, its views on the matter of human rights and
fundamental freedoms, and then it is open to the provinces to follow suit and
indicate in their legislatures how they feel in regard of these matters?
Do you not think that that procedure will expedite the day when you
hope that the provinces and the federal government will be able to reach
agreement?

Mr. Michael: I think it could very well be that unless we should expe
rience what one hon. member observed here, that the provinces in their
legislation might be so divergent in their versions of a bill of rights that the
future reconciliation of those views would be impossible.
But I think this bill is possibly the best we can expect at this time. I am
not able to say unequivocally that it is the best, because I do not know upon
what advice the decision was made. I give the benefit of the doubt, and I will
be willing to agree that it probably is the safest we can proceed with at this
point.
I hope that complementary legislation in the provincial fields might be a
stopgap measure, if a reconciliation of our constitutional problems is a long
range, long term and tedious process. I do not think freedom should be exposed
to the hazard of attack and onslaught without any safeguards, if there is some
thing we can do, however inadequate it may be.
I think of the experience of the last war in England, when the people armed
themselves with old equipment—it was better than nothing—until their war
effort caught up. So if we have to get along with something like this, I think
we should make the best of it, but not give up our hope of developing some
thing better.
The Chairman: That is correct; but I do not follow your reasoning. I
am not so sure that you adopted the reasoning of the member, but you did
make reference to the fact that you thought it might be more difficult if a
provincial legislature were to enact a bill of rights which was somewhat
divergent from that of the federal authority.
Is it not a fact that if it should enact such a divergent bill, it possesses
those views, and those views would still have to be reconciled before any
agreement could ever be reached with the federal authority?
Mr. Michael: I think what I meant in making that observation was that
there might develop some divergence of view; but when the times does come
to get a uniform omnibus statute, there would then have to be definite areas
of negotiation reconciled, and I would hope that in the provinces enacting
their own bills of rights, they would not be too far from the pattern set here.
I do not think there must be a slavish uniformity to this, because, as you
suggest there might be some good ones, or some enlarged concept which they
could embrace. But if they were counter in spirit to the federal legislation it
would mean that the area of disagreement to be reconciled would be fairly
set out.
The Chairman: That is right, and if we should have difficulty right in
this parliament in reconciling the views of the members of the house upon the
extent of a bill of rights, then a fortiori would it not be more difficult to
secure agreement between ten provinces and the federal authority?
Mr. Michael: I do not know. I suppose I would like to think that members
of parliament represent the whole country. It may be that ten premiers and
that ten attorneys general might not have as many different ideas as to 265
members of parliament, but I am not sure.
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Mr. Argue: Mr. Chairman, might I ask a question or two? Mr. Michael,
the chairman said to you, as we all know, that the federal government and the
provinces have had some difficulty reaching agreement on economic matters,
although I am sure you are aware that a very large measure of agreement has
in fact been achieved from time to time.
But when we are speaking of the difficulty or the possibility of getting
an agreement with the provinces on a constitutional amendment, has it been
brought to your attention that the premier of Saskatchewan, in January, 1959,
addressed a long communication to the Prime Minister, the burden of which
was that there should be consultation between the provinces and the federal
government on the possibility of obtaining agreement on a constitutional
amendment?
Mr. Michael: Again, I am not aware in detail of that communication.
But I am quite sure that anything which affected the interest of the provinces
would naturally want to be discussed with them, and their views considered.
Mr. Argue: I wondered if you knew that at least one province has already
taken the initiative to the end that an agreement might be developed, and that
Saskatchewan was in favour of such an agreement?
Mr. Michael: In conversation with the premier I know his views in that
respect, and his interest in the more comprehensive measure which might even
supersede the provincial bill that is in operation there now.
Mr. Argue: You would not know that the Prime Minister of Canada has
not yet replied to this letter?
Mr. Michael: Not having—
The Chairman: Let us keep that out.
Mr. Argue: I have two or three more questions. Are you unacquainted with
the Saskatchewan provincial bill of rights?
Mr. Michael: I have not seen the full draft of it, but I can say this: that
in a rather cursory fashion we have been the recipients or the beneficiaries of
it in some instances in the province. At least we would like to think that.
Mr. Argue: Would you like to tell the committee about it, or would you
rather pass over it?
Mr. Michael: It does not matter. It is nothing we are ashamed of.
There was a case where one of the colporteurs of our church—people
who sell literature—was apprehended for not having a book agent’s licence.
He was immediately charged. Now, usually if we discover that we have violated
a regulation like that, we try to ascertain what our rights are in it, and if
proper, we try to take care of it. But in this case we had no chance to do so.
Our representative was charged and taken before a magistrate.
Our solicitor, in preparing the defence, leaned heavily on certain judicial
precedents, and on the provisions of the Saskatchewan Bill of Rights Act. I am
happy to say that after that episode which was reported td the premier, there
was no attempt to complain; but we were informed later that amendments
were brought into the Book Agents Act completely eliminating any jurisdiction
over that activity of the church, under the terms of that act.
The premier told us himself that he felt that that particular incident
indicated one case where the act was being violated by this other statute, and
he felt it ought to be made consistent with it; so to that extent we feel that if
the bill of rights was a controlling factor in both the magistrate’s decision and
in subsequent action of the province, we are very grateful for it.
Mr. Argue: I have one other general question. I wonder if Mr. Michael is
of the opinion that this bill lacks teeth, and should have some teeth in it, and
23534-1—6
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whether he would say that in his opinion it would be a stronger bill if it con
tained penalties within the bill for any breach of these provisions, suggested to
permit enforcement of these provisions.
As you probably already know, Professor Frank Scott yesterday, at this
committee, said this bill lacks “teeth”. I want your general comment as to
whether you think it lacks “teeth”; and to know if you have any suggestions,
if it is desirable, how those “teeth” might be provided?
Mr. Michael: Not being a legal orthodontist I do not know what might
be the most effective kind of “teeth” for the measure.
Mr. Argue: You agree it does not have any?
Mr. Michael: It may not have them legally. Perhaps time will prove it
may have them in terms less specific but, shall we say, more intangible morally.
There may be “teeth” in terms of precedents which will enable the establish
ment of a deterrent which will serve for some breach. But I assume that is
perhaps not in the terms you meant “teeth”.
Mr. Argue: What would you say to the suggestion that this would be more
effective legislation if it contained, within it, penalties for a breach of the provi
sions of the bill and penalties to enable or provide for its enforcement?
Mr. Michael: Mr. Chairman, I really do not know. I think of the Bill of
Rights in the United States, and, of course, comparable legislation in the United
Kingdom that has served to preserve our freedoms; and some of those very
historic documents do not have “teeth”. They have provisions for redress and
relief, but I suppose one could say some do not have “teeth” in terms of penal
ties of fines or imprisonment.
Mr. Argue: Do you see any provisions for redress or relief in this measure?
Mr. Michael: Only in so far as it will be possibly something that can be
cited in appeals to the courts. It may not be strong enough for that. Time alone
will prove whether it is strong enough in its persuasive effect upon the judiciary
and if appeals are made for redress of grievances.
Mr. Stewart: Would not the “teeth” be in the statute setting up the
offence which is the violation of this act? Is that not the reason why there are
not any “teeth” in it?
Mr. Michael: Yes, possibly.
Mr. Manôziuk: Mr. Michael, are you aware of the fact that the previous
administration had made a mild effort to set up a committee of attorneys
general of the provinces, chaired by the Honourable Stuart Garson, the former
Minister of Justice: and that due to the jealousies existing then between the
provinces and the federal parliament, this effort came to nought? Are you also
aware—
The Chairman: Perhaps one question at a time, Mr. Mandziuk?
Mr. Mandziuk: Perhaps he could answer both together, because they are
related.
Are you also aware that because the provinces have exclusive jurisdiction
over property and civil rights that the provinces would have to give up some
thing? And yet, do you feel the provinces would agree to anything, when an
effort had been made by the previous administration—with due credit to them,
and I am not depriving them of any credit—and I think my honourable friend,
Mr. Martin, knows about this—and nothing was arrived at? So why harp on it?
Mr. Michael: I know some efforts were made and perhaps they came to
nought. Perhaps they came to nought because the Minister of Justice, at that
time, according to the best lights that he had. may not have himself felt strongly
the need for a bill of rights. I do not know. I talked to him back in those years
on this question.
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Mr. Mandziuk: I said that he made a “mild effort”.
Mr. Michael: That may be. I am quite sure that prior to 1867 there were
many overtures made towards confederation that came to nought. But the
representatives of the provinces or colonies concerned pursued the topic and
persevered, and agreement did come later on.
I do not quite recall the second half of the question that you asked.
Mr. Mandziuk: It concerned the exclusive jurisdiction of the provinces
over property and civil rights.
Mr. Michael: On that question—and here, again, I express this only as a
layman, and I know the clause in the British North America Act you have
reference to: I do not know that human rights are identical with civil rights
or property rights. There undoubtely is some overlapping and meshing, but
there may be a difference and distinction. It might still be possible for the
provinces to retain jurisdiction over property and civil rights, but there may
be something to be said in the use of terms—and maybe this is just dabbling
in semantics, but I think perhaps human rights might need a legal definition.
The Chairman: You will recall that before confederation there were only
three provinces involved, and now we have ten. I imagine you would agree
that would magnify the difficulties, would it not?

Mr. Michael: I think any statistical change in a situation does create
problems, but I think that those three, at that time, seemed quite capable of
having lots of problems to resolve.
The Chairman: I think we should try to wind up as quickly as possible.
Mr. Deschatelets: Mr. Michael, we were talking about the “teeth” a few
minutes ago. I like your proposal No. 6 in page 14. Do you not think a standing
parliamentary committee would serve this purpose of vigilance; that there
would be some new rights we might sometimes add to this bill, in the way of
effective enforcement, the way to enforce the rights we have already in this
Bill of Rights? Do you think that the standing parliamentary committee could
serve this purpose very effectively?
Mr. Michael: Mr. Chairman, we made that suggestion because we think
it could now—whether it must be a standing parliamentary committee or some
other body such as was mentioned by Mr. Martin, in order of what is done in
the United Kingdom or New Zealand, and we have no brief for either one. We
would like to see that it would be effective, that it would function.
Mr. Deschatelets: In other words, this suggestion, in your view, is answer
ing this kind of weakness we have in the bill as far as the enforcement of this
bill is concerned?
Mr. Mandziuk: That is a leading question; that is an expression of opinion.
Mr. Deschatelets: Let the witness answer.
Mr. Stewart: Do not put the words in his mouth.

Mr. Mandziuk: Do not put the words in his mouth.
Mr. Michael: Even if a bill were as ideal as it is humanly possible to make
it, I think we would still think the suggestion would have merit, because how
ever perfectly you may draft a bill its application and operation in actual
experience is what is important. I think it would be important in this area of
human rights, where we are seeing constant change. What once threatened
human rights may not now come between; but there are threats that may come
from other quarters. Some continuing watch dog might suggest improvements
and modifications, and it might be able in its observations to point to possible
avenues of approach we have not thought of yet.
23534-1—61
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Mr. Deschatelets: At page 15, in your brief you made this statement:

This church cannot admit the justice of favoured treatment for one
group at the expense of others.
Do you imply here there would be a favoured treatment somewhere in this
country for one church at the expense of another?
Mr. Michael: Not in law, Mr. Chairman, because we have no established
church. But I was thinking particularly of the specific guarantee against that
eventuality that is written into the United States amendment, the first amend
ment. It is related to our observations with respect to clause 2, that some of
these statements of specific freedoms are not amplified and clarified enough. We
feel that separation of the church and state does serve in a pluralistic society to
provide the widest measure of freedom for all. We could wish for more than
just a simple statement, “freedom of religion”, as it has always been a fact in
Canada and will continue to be. We wish there were some specific guarantees of
the type of freedom of religion. That is why we mention the particular passages
in the United Nations declaration of Human Rights which we think are relevant
to this.
Article 18 reads:
Everyone has the right to freedom of thought, conscience and religion;
this right includes freedom to change his religion or belief, and freedom,
either alone or in community with others and in public or private, to
manifest his religion or belief in teaching, practice, worship and
observance.
Article 19 reads:
Everyone has the right to freedom of opinion and expression; this
right includes freedom to hold opinion without interference and to seek,
receive and impart information and ideas through any media and regard
less of frontiers.
We think something more specific would help than just the listing of it.
The Chairman: Gentlemen, I have had a request for sometime from
Mr. Macdonnell to ask a question of the witness. He not being a member of this
committee. Would the committee give unanimous consent to Mr. Macdonnell?
Agreed to.
The Chairman: Mr. Macdonnell?
Mr. Macdonnell: Mr. Chairman, it was merely this. I think there are still
some people who have the feeling that once you begin to write down your rights
you may forget something. In other words, there is a certain danger in
codification. I used to be one of those myself, but I now come to the feeling that,
on balance, it is a good thing to have a written bill of rights.
However, I want to ask this. Particularly on page 8, there is a reference
to the danger of:
—impulsive and capricious majority in the future.
Would Mr. Michael tell us whether he knows of any cases where in a free
country, in democratic institutions, there has been legislation taking away and
reducing human rights? Is this a very practical danger?
Mr. Michael: Mr. Chairman, I think that there are enough instances in
history books that will indicate what can happen when there are changes and
political and social upheavals in a country.
Mr. Macdonnell: Germany, for example.
Mr. Michael: Possibly, and we have seen it happen in certain LatinAmerican countries where there are changes which are not always brought
about by a change in boundaries or a change in immigration which alters the
complexion of a country’s population. These things have happened in the past.
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They may not have happened in recent years in the so-called free countries—
the western countries. Yet I would not be so sure that under a different regime,
in the interests, shall we say, of economic dangers or other physical dangers
which may be apprehended, that certain steps may not be taken. It seems that
we must constantly think, as the Prime Minister said, that this is not just for
this day; this bill is not being presented just for our time, but we are thinking
of the future. If we are prudent citizens we much think of the eventualities. We
never like to think of sickness striking us in our homes, but we have the
medicine cabinet and the doctor's phone number underlined in a rather
prominent place. It seems we much think of the possibility that under stress,
external or internal, there might be pressures at that moment nd we must do
away with some of these things which impede our hope in an emergency.
Mr. Martini: A moment ago you said that this bill of rights goes very well
as far as it goes at this time, and that from time to time we would have to
improve it as we go along. Do you still agree with that?

Mr. Michael: I do not know whether or not it is the bill itself that may be
subject to continuous improvement. It seems it goes deeper than that. It is a
matter of our constitutional procedures and some of these other matters. I hope,
however, that we will always take the view that measures to protect freedom
can stand improvement.
Mr. Martini: But you feel that it goes as far as it can go at this time.
Mr. Michael: The Prime Minister apparently felt—
Mr. Martini: I am saying that in your opinion you think it goes far enough
at this time?
Mr. Michael: Under existing circumstances.
Mr. Martini: Do you agree with Mr. Martin that this bill is inadequate?
Mr. Michael: Well, time alone will prove whether it is adequate or
inadequate.

Mr. Martini: Then it should be tried?
Mr. Michael: I would like to see it tried. I think we can say this much,
that in our view it is not the final answer, and we think time will prove that.
We would hope it could be just a little bit more comprehensive. It may be the
only thing we can do at this stage.
Mr. Martini: Will you agree it is not inadequate right now.
Mr. Michael: We do not know. We have not seen it in action. The next few
years, or a decade, might prove it is more adequate than even some of us may
think at this time. It may prove less adequate than its ardent champions think it
is. We will hope, in the interest of freedom, that it will prove more adequate
than we think at the present time.

Mr. Stewart: As I understand it you are basing this on the concept of the
fundamental freedoms.
Mr. Michael: We hope that this act will give that development impetus.
Mr. Deschatelets: In respect of your answer to Mr. Martini’s question, is
it not a fact that at page 14 you have enumerated seven suggestions which in
your opinion should be adopted so as to strengthen the bill we have now.
Mr. Michael: In making these observations we recognized, of course, that
neither this committee nor perhaps even parliament at this session, in respect
of for instance No. 2, the enactment of equivalent legislation, could do that;
but we are hopeful that perhaps in the committee’s report encouragement
could be given to that idea. Probably the amendment to the War Measures Act
cannot possibly be undertaken at this session, but we hope that this might
encourage action being taken to review it.
Mr. Deschatelets: Several times in your presentation you have mentioned
that you hope this is only a first step and that with time this bill could be
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amended and be strengthened in the light of new conditions. Could you give
me an example where a bill of rights in any country of the world has even
been amended once?
Mr. Michael: If we take the example which is perhaps closest to us, in
the United States, we know that there are more amendments today than there
were in 1876 or very shortly thereafter. The fourteenth amendment certainly
chronologically followed the tenth, and did it timewise too. Even in the United
States the first ten amendments are not considered as special legislative enact
ments to stand alone; they were amendments to something else.
I do not know that the Magna Carta or the petition of right have been
amended, but other steps have been taken which had the effect, perhaps
of improving and enlarging the concept of freedom which they were at first
designed to protect. I think it could be said of the United States that certainly
the subsequent amendments which followed the first ten—I do not know what
the count stands at now, although I think there are over twenty and at least
the fourteenth we know has a definite bearing on human rights, and that could
be said to have modified the first ten.
The Chairman: I think perhaps I could ask you this question which I
think is relevant to what you have been speaking about. If it is suggested that
this bill should not be enacted at this session of parliament and that an effort
should be made to reach agreement with the provinces, do you think we
should recommend that this bill be deferred, or should we pass it and go on
from there.

Mr. Michael: Mr. Chairman, we would all wish we had the capacity for
foresight. If the enactment of this bill should encourage complacency toward
human rights, we would of course be sorry ; but on the best information we
have we would like to see it enacted even if we cannot take as big a step as
we would like to take and which we feel maybe should be taken. We feel that
a small short step perhaps is better than no step at all.
Some Hon. Members: Hear, hear.
Mr. Michael: If the history of the confederation of our country means
anything it has shown that some small steps have led to big one. It also
has shown that some steps have been the last steps that have been taken.
We hope this is not the last; we devotedly hope and pray that it will be the
first of many and that others will be big ones.
The Chairman: Gentlemen, we have with us Mr. Saul Hayes, vice president
of the Canadian Jewish congress and Mr. Michael Garber, Q.C., of the national
executive committee of the Canadian Jewish congress. These gentlemen have
prepared a brief which has been distributed to you. I am sure they would like
to appear before this committee. I hope we can afford them an opportunity to
do so. As you know, we are committed this afternoon to hear the Canadian bar
association. I would hope that the committee would unanimously agree that
we adjourn now and reassemble at 11: 30 or as shortly thereafter as the questions
preliminary to the orders of the day have been disposed of, and that we hear
these gentlemen at that time. I am in the hands of the committee, but I think
in the circumstances we should try to hear them and then go on this afternoon
with the Canadian bar association. Is the committee in unanimous agreement?
Agreed.
The Chairman: I would like to express, on behalf of the committee Mr.
Michael, our thanks and appreciation to you for preparing this brief and
submitting to what I thought were quite pointed questions. Recognizing the
fact that some of the questions have been upon legal matters, and you do not
profess to be skilled in the law, you did a very excellent job in answering them.
I am sure you have been very helpful to the committee.
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Mr. Michael: Thank you, Mr. Chairman, and through you to every mem
ber of the committee for this privilege.
—The committee recessed.
AFTERNOON SESSION

Friday, July 15, 1960.
11.30 a.m.
The Chairman: Gentlemen, let us come to order. We have with us Mr.
Saul Hayes, who is sitting on my right. He is executive vice-president of
the Canadian Jewish congress. Next to him is Mr. Michael Garber, Q.C.,
immediate past president of the national executive committee.
I shall ask Mr. Hayes to introduce the third gentleman.
Mr. Saul Hayes (Executive Vice-President, National Jewish Congress):
The third gentleman is Dr. Manfred Saalheimer, who is in charge of legal
research for the Canadian Jewish congress.
The Chairman: May I express on behalf of the committee our regret at
our inability to accommodate you this morning. I hope it has not incommoded
you too much. We appreciate your coming before the committee to present
your views on this proposed legislation.
I suggest then that you proceed in whatever manner you feel you would
like.
Mr. Hayes: In view of the shortage of time, might I take a leaf out of
the book of the second speaker. And this reminds me of a case when there
were two speakers; one was very elequent and took up a good deal of time.
But after he was through, after having spoken for one and a half hours, the
second speaker got up and said “I have only one word to say.”
So, following his advice, I would shorten the proceedings. But I do not
wish to reflect upon the very complete presentation which was given to you
this morning.
We share the former speaker’s point of view in the reason for our inability
to provide you with a French version of our presentation. Undoubtedly it
was no one’s fault; but the fact remains that it was impossible to effect a trans
lation and to mimeograph it and provide it. We regret it, because we always,
when we appear before public bodies, like to present our brief in the two
official languages; but we have not had an opportunity to do so today.
We, of the Canadian Jewish congress, have been interested in the matter
of human rights for a very long time. It may be that to some extent we are
prime movers in this field, because in 1945 we were one of the non-governmental
organizations which attended at San Francisco; and I shall not be immodest
when I say that we, at least, made some contribution to the formulation of
the human rights provisions in the United Nations charter. From that time
on we have been very much concerned with the possibility of Canada’s adopt
ing some form of legislation which would conform to the spirit of the
universal declaration of human rights.
I see that Mr. Martin is here now, and I would remind him that when
he was secretary of state in 1947, we went before his department and suggested
that in the Citizenship Act there be placed a human rights declaration, so that
at least in a declaration of citizenship that would appear.
Mr. Rapp: Was your suggestion incorporated at that time?

Mr. Hayes: Not completely. Perhaps we were a little too much in advance
of our time, and our suggestions were not wholly incorporated.
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Mr. Martin (Essex East): Since the question has been raised, the declar
ation of human rights involved so many matters having to do with provincial
rights that it was not possible to put it in a bill of human rights.
Mr. Mandziuk: You did not have a bill of rights at the time.
The Chairman: I think we should allow Mr. Hayes to proceed with his
brief.
Mr. Hayes: I assure you our reputation is not that of a stormy petrel,
and I regret that I might have brought about some argument. But in 1950 we
were very active before committees and in communications with various
departments of government on this matter.
I would like to refer to the original terms of reference, and the first
committee I think which was in 1947, was it not, when the first committee
sat, and when it was the intention to conform to the suggestion that was
made at the time, that inquiries should go out to the heads of law schools,
the deans of law schools, and the attorneys general of the provinces in regard
to what might be the area of jurisdiction in civil rights.
I raise it now, not because I have a feeling for the history of it, but because
I think it is of practical importance.
At that time we felt, and we still feel, that the issue was being bedevilled
from the fact that the words “property” and “civil rights” are in juxtaposition,
and for not leaving enough room for the feeling that the civil rights program
is possible in the federal jurisdiction.
We hammered away at that point for some time in conferences and in
communications and so on. And it is of importance now, in our opinion, because
we are going to make a submission here which indicates that this whole matter
should be referred again to the Supreme Court.
We feel that the original idea of a reference to the Supreme Court is how
ever fraught with many difficulties; but it is a very useful device to find out
exactly the import and meaning of that one phrase, if it did nothing else, and
that is: what do “property” and “civil rights” mean.
And beyond the interminable arguments, and the consultations with the
heads and deans of law schools, we have felt that it was to be expected, cer
tainly in the light of conditions in 1947, that the attorneys general of the prov
inces would undoubtedly say that property and civil rights were matters of
provincial jurisdiction, because it says so in the British North America Act.
But that is not the story at all. That is not the answer. The question is:
what does the term property and civil rights, in juxtaposition with property,
mean? That is one of the matters we feel which requires a royal commission
before a truly effective bill of civil rights can guarantee to Canadian citizens
and to Canadians what it proposes to do.
Mr. Martin (Essex East): Would you have a reference to a court before
the passage of the bill?
Mr. Hayes: In our original submission some years ago we did suggest it;
and in our present submission on page 3, paragraph (1), we highly commend
the Canadian government for having introduced the bill, and we recommend
its early adoption with such refinements of text as the labours of this commit
tee will produce. But we say that we did not have, in the time that was given
to us, an opportunity to have our legal committee meet in order actually to
frame certain recommendations.
We nevertheless knew intuitively, and from past experience over the years;
because, while notice was short, we knew about the bill of rights for many
years, and we knew that a bill sooner or later would come down. But on certain
issues we refrain from listing what we believe to be the shortcomings; or, to
put it bluntly, we are prepared to say that we want this bill of rights, because
it is a good deal better than nothing.
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But please do not get the impression that we believe it to be a perfect
instrument, because it does have shortcomings. Some of those shortcomings I
think could be remedied in one way, and that is by having a really sound
examination of what are property and civil rights, what do they really mean;
because before you can ask for one, or go and ask a province to pass a bill of
rights, they may get into the same mischief as anybody else, if they assume
that the entire gamut of civil rights is covered under the phrase “property and
civil rights", and it would double the confusion.
Nevertheless in our brief we do suggest refinements, one of which comes
quickly to mind. I shall give it to you only because I want to show the trend
of our thinking.
In the original bill, the C-60 bill, there was a provision—I think it was in
the same section, section 4, that the Minister of Justice insure that the purposes
or provisions of the bill be fully carried out. That was a positive order to the
Department of Justice through its minister.
But we thought that that version was a great improvement over the
present version which is the negative one. It says:
4. The Minister of Justice shall, in accordance with such regula
tions as may be prescribed by the Governor in Council, examine every
proposed regulation submitted in draft form to the clerk of the Privy
Council pursuant to the Regulations Act and every bill introduced in
the House of Commons, in order to ascertain whether any of the pro
visions thereof are inconsistent with the purposes and provisions of this
part.
Now in the views of our legal committee sitting on this matter, they
would suggest to you that this waters down the bill, and that it is not as good
a proposal as the first one, which was a positive one, that everything must be
in conformity to the bill of rights legislation, while this is the negative one,
and it talks about nothing being inconsistent with it. There is a very big
difference both from the point of view of the goal of ideals, and also of the
surrounding ministerial approach to the problems, as well as their imple
mentation. At least, that is our submission.
Our second submission—and in all of these matters here, we are speaking
for the Canadian Jewish congress which, by a democratic process of election
elects delegates every year at the Canadian Jewish congress national con
vention. Those delegates in turn elect a dominion council, which is the govern
ing body in between sessions; and this dominion council in turn elects an
executive committee; and it is upon the authority of that executive com
mittee that we make this presentation to you.
So, by and large, you can say that our submission does represent the
viewpoint of Canadian Jewry, which numbers more than a quarter of a
million in Canada today. I would also like to point out that, as I said before,
we were somewhat pioneers in this matter on human rights. We have had
our concern with it. If you will remember your history, it was referred to,
I believe in parliament recently, that this year the Canadian Jewish com
munity is observing its 200th anniversary of settlement in Canada. One of
the dramatic incidents in the history of the past 200 years of Canadian Jewish
life was the admission of Zachary Hart, of Three Rivers, to represent those
people, or a large majority of those people in his constituency who twice
elected him to sit as their representative for parliament. Perhaps it is well
known, and I need not remind you, but I will say briefly that due to the
oath that had to be taken in those days in the faith of Christianity, Mr. Hart,
being Jewish, could not sit. This was in 1807-08. In 1832, twenty-five years later,
the Imperial parliament passed a statute removing these disabilities, which made
history, because it was the first place in the United Kingdom or in Britain itself,
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and the first place in what was then the British Empire, to remove these disabili
ties and therefore to accord these measures of civil rights by allowing a citizen of
Quebec to take his seat, at the behest of those who wanted him to sit, being the
majority of the citizens. It was our first real experience, that we can recall, of a
fight for civil rights and civil liberties. I mention this because I think it is a
matter of some historic interest, and perhaps the Jewish community, to some
extent, have been alive to the issue of human rights and fundamental freedoms
with a certain sensitivity that may not be true of other groups.
I will not read the brief, Mr. Chairman. I think you enjoined the previous
witness not to, and I will not either, but I shall give you the highlights of our
presentation. They are as follows: that some study should be given therefore
to the shortcomings of the bill, if the basic premise is agreed to, and our
basic premise is that there are shortcomings; (2), that the bill ought to be
adopted as a first measure. I think we really believe the old Chinese adage
that if you go on a thousand mile trip you still have to take the first step,
and we believe this is a first step that should be taken; we believe that it is
imperfect, and we believe that you will not get a perfect bill of rights in the
first few years of attempt.
Mr. Martin (Essex East): I do not follow this.
Mr. Hayes: I am at page 3, Mr. Martin.
Mr. Martin (Essex East): Are you dealing with number 3?
Mr. Hayes: I am dealing with number 1.
The Chairman: May I just interrupt at this point. I would suggest that we
have the brief in its present form printed as an appendix to the report of the
proceedings of the committee, and then Mr. Hayes in the course of his reference
will be referring to paragraphs and portions of that brief, and we can follow
that in the printed proceedings by referring to the appendix.
Mr. Martin (Essex East): I agree with you in regard to this particular
brief, but I do not think this can be the practice to follow. It has been easy
for us to read this brief while Mr. Hayes was talking, but we will have
another association presenting a brief this afternoon which we will have never
seen which I think should be read carefully in the committee so that we can
study it as we go along, otherwise we will not have a chance to study it at all.
There is no point in having witnesses come here to just put something before
the committee which we do not understand. We can understand this one because
it is succinct, but I do not agree with your suggestion, Mr. Chairman, that
this should be regarded as practice.
Mr. Deschatelets: May I suggest that Mr. Hayes read this brief from
page 3.
Mr. Hayes: May I be permitted, Mr. Chairman, to add one or two observa
tions to the brief?
The Chairman: Oh, absolutely yes.
Mr. Hayes: Our first statement is that we commend the Canadian govern
ment for having introduced bill C-79 and recommend its early adoption with
such refinements in text as the labours of this committee will produce. We
suggest that one of the things that might be considered by your commitee is a
reference to the Supreme Court on the issue of what that section of the B.N.A.
act really means.
Mr. Martin (Essex East) : From what you have said I take it that you mean
there should be a reference to the Supreme Court before the bill is passed?
Mr. Hayes: No, after.
Mr. Rapp: Mr. Chairman, maybe we should follow the same procedure
as we did with the other two or three briefs which we have heard. The brief
should be read first and then questions asked after.
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Mr. Martin (Essex East): We should consider it clause by clause. That
should not affect anybody. We should be allowed to ask questions as we go along.
Mr. Rapp: You will be here until four o’clock before we get finished.
Mr. Martin (Essex East): What you suggest will not shorten this.
The Chairman: What we have done before, and if it is agreeable to the
committee and to Mr. Hayes now, we should allow him to read it and to make
any extraneous comments he wishes to, and when he concludes that then we
will proceed with the questions.
Mr. Martin (Essex East): I agree with you, Mr. Chairman, but the reason
I am doing this is because we are working under these difficult, frustrating and
impossible conditions. I am just waiting—
The Chairman: Well, now—
Mr. Martin (Essex East) : Just a minute. Mr. Pearson is going to be speak
ing in the foreign affairs debate and I am going to have to go back into the
House of Commons. I am just running in and running out again. The whole thing
shows how ridiculous it is that we should be meeting when an important debate
like that is on. I reserve the right to ask questions when I feel the circumstances
warrant it, under these circumstances.
The Chairman: Mr. Martin, may I say this; we are meeting at the direction
of the steering committee.
Mr. Martin (Essex East) : The steering committee makes no directions.
The Chairman: We have a job to do, and it was agreeable to the committee
to meet. Now, I do not think it is incommoding you any more than it is
incommoding any other member of this committee. We have set the procedure
and we have been getting along harmoniously.
Mr. Martin (Essex East): Well, the steering committee does not—
The Chairman: Mr. Martin, when I am speaking will you please refrain
from—
Mr. Martin (Essex East): I want to say that the steering committee does
not make directions, it makes recommendations to the committee, and it is the
committee that decides what shall be done.
Mr. Stewart: The committee decided before that we should adjourn and
meet again now.
Mr. Martini: We are only wasting time. Surely if Mr. Martin wants to
get away we should let him ask his questions. We should not be that rigid. If
he wants to ask some questions as we go along, I think we should let him ask his
questions and let him get away if he has another job to do. I do not think we
should be so tough or so rigid, but let us get along with the meeting.
The Chairman: Is it correct then that we are going to turn the question
of the presentation of this brief and the asking of questions over to Mr.
Martin entirely? Is he going to carry on from there?
Mr. Martini: No, I do not mean that. We have accommodated everyone
else and we should accommodate Mr. Martin as well.
Mr. Martin (Essex East) : Thank you, Mr. Martini, for that wise suggestion.
Mr. Martini: Let us get on with clause 1, sir.
The Chairman: We have wasted I guess about ten minutes already. I
think you should go ahead now, Mr. Hayes.
Mr. Hayes: Succinctly, Mr. Chairman, our suggestion is that the bill be
proceeded with, and that it be a continuing obligation of the House of Commons,
in recognition of the fact that there are shortcomings to the bill, to study the
number of propositions that not only will be advanced by us, I am sure, but
by legal authorities such as the bar association, perhaps, which will be put
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before you. We feel that among the matters that should be studied are the
questions of amending clause 4 of the present bill in order to give the Minister
of Justice a positive rule to apply, rather than the present negative one. We
feel that the question in regard to the War Measures Act should be considered,
and the matter should be examined as to whether it is needed at all, in the
same way that in times of emergency, one of the greatest protections to the
freedom of an individual, being the Habeas Corpus Act, is suspended, so in
times of emergency the wisdom of parliament will decree, if it has to, that
an act such as this will be abrogated during the period of emergency; I do not
know, but it is our contention that is all that would be necessary because, with
great respect for those who think otherwise, we believe that the introduction of
this question of the War Measures Act draws a false net across it, and that
is this bill of rights is good providing you do not have emergencies. That
should not be the philosophy of the bill. It should be good for the people.
If emergencies are such, in the judgment of parliament, that these emergencies
beset community, then their good judgment will change and the bill will be
suspended. Its operation will be suspended during the period of such emer
gency. In respect of clause 4 all that needs to be inserted and substituted for
the mention of the War Measures Act is simply that parliament during a period
of war can amend, or that some legal parliamentary legislation be found to
cut out the entire reference to the War Measures Act, or any such parliamentary
phraseology as befits such section and cut out the entire reference to the War
Measures Act.
Mr. Stewart: This is section 6.
Mr. Martin (Essex East): Or could you not have a section there saying,
“This act does not apply to the War Measures Act”?
Mr. Hayes: Yes.
Mr. Martin (Essex East): You have not discussed this thing with your
own legal people?
Mr. Hayes: In the past, as this part was substantially the same as in
Bill C-60, therefore our legal committee did discuss a number of these matters.
Indeed, in December, 1958 we were participants in a nation-wide conference
that was held in Ottawa called, I think, the human rights conference. No, I
am told it is the citizens commission on human rights. We made a presentation
at that time, and some of our views, such as a reference to the Supreme Court,
were therein contained.
Mr. Martin (Essex East) : Are you through with the War Measures Act?
Mr. Hayes: Yes.
Mr. Martin (Essex East): Have you any suggestions to make as to what
liberalization could take place in the War Measures Act itself?
Mr. Hayes: None at all, because we felt, in our view of it, it is an unneces
sary feature of the act.
Mr. Martin (Essex East): I did not mean whether it should be in the act,
but has your organization given any consideration as to what liberalization
should take place in the War Measures Act itself?
Mr. Hayes: No, it has not.
The second point is we urge that subsequently provision be made for the
establishment of a joint committee of the senate and of the house of commons
on human rights and fundamental freedoms, whose main task it would be to
lay the groundwork for obtaining that measure of agreement with the
provinces which, after adoption by a federal-provincial conference, would in
due course make possible a joint address to Westminster. An amendment to
the B.N.A. Act should thus be sought, placing a bill of rights covering the fields
of provincial as well as federal jurisdiction there, alongside the language-rights
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and school-rights which are already there. We do not have pessimistic hopes,
but we have optimistic hopes that, in due course, something will eventuate. We
are not that optimistic to believe that a mere declaration will produce the
desired result, but it will take a lot of meetings and a lot of discussions. The
Canadian law is practical, and the climate is different in 1960 from what it was
in 1950, and it was different in 1950 from what it was in 1940, and so on; and
we do believe there is ample hope, not being guilty of wishful thinking, of such
a thought developing, if the guide posts along the road are available.
The Chairman : Have you any idea how long that would take?
Mr. Hayes: It would be just a sheer guess, arid I would not like to have that
guess recorded.
The Chairman: It is not in the immediate future?
Mr. Hayes: No, I would not think so.
Thirdly, we recommend that every consideration be given to making the
year 1967, when Canada will mark the centennial of confederation, the very final
date for the achievement of two all-important goals. To some extent, your
question is really answered in that.
The two goals are: the entrenchment of the bill of rights in the Canadian
constitution, and, perhaps maybe even more momentously—we dare hope—it
would be possible to have a “nationalization”—the word “nationalization” we
put in quotes because we want to direct attention to the fact it has a special
meaning—the “nationalization” of our very constitution, which would then no
longer be the British North America Act, but the constitution of Canada. A
bill of rights in a Canadian constitution, therefore in our opinion, would be the
most fitting permanent monument to the Canadian centennial. As it relates
to your labours at the present time, we do not think we are irrelevantly putting
it before you, in suggesting that be one of the goals of parliament. While it is
true that parliament today cannot legislate for 1967, nevertheless we feel it
ought to be in the minds of the legislators that the most fitting monument to the
Canadian centennial would be the inclusion in a bill of rights the power to
amend the constitution.
We have a cautionary note to make on the difficult question of the agree
ment between the provinces and the federal government to bring about a
bill of rights. Our caution is this, that we do not think that a substitute for a
federal bill of rights would be a complementary bills of rights within the
competence of the provincial jurisdictions, because while there is merit in it
and we have due respect to those who believe it would be an important point,
we do feel it might involve us in so many different versions of a Canadian bill
of rights as to be incomprehensible.
Mr. Martin (Essex East): I agree with you, but if we cannot entrench
a bill of rights in the constitution, do you agree that the next best thing, not
withstanding its shortcomings, which you know, would be the existing of
parallel bills of rights for the provinces?
Mr. Hayes: I would like, not to evade the question, but be a little conditional
in my answer, because I really feel—and this is a personal view and I would
not like to commit my legal committee or Mr. Garber to it—that until there is
real appreciation of the terms “property” and “civil rights” now, legally and
constitutionally,—
Mr. Martin (Essex East): Surely that applies to this present bill of rights?
Mr. Hayes: —that until a proper definition is given as to what they really
mean, I am afraid that ten provincial bills of rights alongside one federal would
probably create more difficulties than it would solve.
In reply to Mr. Martin's question as to whether that same statement does not
affect the proposition now before us, that of Bill C-79—I do not think so,
because it is a bill within what is stated to be the competency of the federal
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jurisdiction, and if there are disputes on it the courts will decide the answers
to those disputes. Whereas, if you had it with eleven such disputes and eleven
such arguments, I think, to use Judge Brandeis’ famous phrase, uttered in
another context, “It would be a curse of bigness to proceed.”
Mr. Martin (Essex East) : Are you a lawyer?

Mr. Hayes: Yes.
Mr. Martin (Essex East): I just do not understand this argument. A bill
of rights passed in Saskatchewan, let us say, has no legal implication as far as
the province of Alberta is concerned. A bill of rights that is wholly within the
competence of section 91, that is the federal authority, has no effect whatsoever,
let us say, in any of the jurisdictions that come under section 92 of the British
North America Act with regard to the provinces. Surely, the situation is that
in the case of any provincial bill of rights it attends this one?
There are dangers of not covering all the rights, as you point out, and so on.
That could happen in any bill of rights. I do not see why the suggestion of a
parallel bill of rights disturbs you, when we offer that only as an alternative
to what you advocate and we support the proposed bill of rights as entrenched
in the constitution.
Mr. Hayes: Only to this extent, and I believe it is important enough to
underline. We could have no guarantee that any of the provincial bills of rights
would be uniform.
Mr. Martin (Essex East): Any more than you could have a guarantee that
the federal bill of rights would be uniform with the provincial bill of rights.
Mr. Hayes: No; but it will be uniform with itself : it has no area of
comparison.
Mr. Martin (Essex East): Is this your concern—and if it is, I am inclined
to be sympathetic—that you are afraid that if you were to have provincial bills
of rights, the liberties and the rights of the Jewish people might be more
seriously violated in one province than another?

Mr. Hayes: No.
Mr. Martin (Essex East): You are not afraid of that?
Mr. Hayes: Not at all.
Mr. Martin (Essex East): Then I do not understand your argument.
Mr. Hayes: Our argument is that it would tend to do two things: (1), create
11 concepts of citizenship—because unless the 10 were uniform, it would create
this; and, secondly, it would solidify and put in a mould certain concepts that
belong to the provinces, which may not belong to the provinces.
Mr. Martin (Essex East): Agreed; but I am assuming that we do not have
an entrenched bill of rights. That is what we want, you and I, and others in this
committee. But if we have not got that, is it not better to have a bill of rights
in a province, than none at all?
Mr. Hayes: Not unless one saw its terms. It might be quite the contrary.
To give you a good example: I would say that if the terms of this bill C-79
were different—to theorize—I might say, “No, this is a bad bill of rights,
and I do not want it; the committee docs not want it”. In the same way, unless
I saw something before me as to what these provincial bills of rights are, I
could answer in advance. Is it better to have that which I cannot see, than
nothing at all? I do not know: it might be infinitely worse.
The fifth point that we make is as to concrete suggestions—almost, you

might say, procedural, because the substantive part has been dealth with
by us, and this would be the procedural part that would come upon the enact
ment of the bill—for “next steps” which we recommend: that immediately
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upon passage of bill C-79 a human rights section be established within the
Department of Justice, the function of which would be, on a continuous basis,
to deal with the subject matters covered by this bill.
Indeed, it might go further. We raise the point, although candidly I am
not sure that we are very dogmatic about it, that it might even be a very
great advance if a human rights section could receive complaints of citizens
of the violations of human rights. There would be an ever vigilant department
which would have to guard and protect the rights of citizens by human rights
section, to which all complaints would go.
The objection to it might be that there would be a multiplicity of com
plaints, frivolous complaints, even stupid ones. Perhaps that might be so;
but even so, the feeling that has pervaded some of our thinking is that the
attainments and goals of this would be worth the frivolity and, perhaps,
some of the multiplicity of complaints.
Mr. Rapp: This would be exactly along the lines that the previous brief
presented by the Seventh-Day Adventists suggested, where they suggested
a committee should be set up later to more or less review, or keep in touch
with this matter.
You recommend that it should be under the Department of Justice?
Mr. Hayes: I may be wrong, but I assumed that their suggestion was for
a committee to discuss future improvements of the act, so as to be able to
bring forward new improvements all the time.
We have stated that in our opening statement; that is, that the bill is
imperfect and there. should be some improvements. That is another aspect
This aspect has to do with Mr. Citizen, who feels that his rights have been
taken from him in some way, shape or form.
Mr. Stewart: A grievance section?
Mr. Hayes: A grievance section; a section to which one could go to com
plain. There is a bill of rights, and the Department of Justice is administering
that bill of rights. It is slightly different.
The Chairman: Would you let me interject just for a moment. I am
not happy with the choice of the word “imperfect”. I do not think you mean
that it is imperfect in that it is a bill that is meaningless, or anything of
that kind.
Perhaps you can enlarge that. I think I know what you mean.
Mr. Hayes: I would put it this way: that if we were asked the simple
question to which a “yes” or “no” answer should be given: do you think
this is an ideal bill of rights for Canada?—we would have to say “no”.
If you were to ask us: do you think this bill of rights is adequate for
a start?—we would have to, and would want to say “yes”.
Mr. Stewart: Worth while?
Mr. Hayes: Worth while. In fact, with different phraseology we make
those very two points in our submission. We want the bill of rights as it is.
We think it has shortcomings. I will put it another way, if I may interrupt
myself by putting it another way: there are two ways of looking at this bill,
in our opinion. One way is that many people in Canada will feel that this
is it for all time, and they will assume that this is the perfect instrument.
If we could measure Canadian public opinion, and thought that were so,
we would be completely against it, because we would not want that.
There is another way of looking at it and saying that if you are going
to wait for ideal conditions as of July 1960, or any time in 1960, and do not
have the bill until it is a perfect one, we would say that we are not prepared
to wait, that there should be this initial bill.
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Mr. Rapp: But still I think the object of clause (a) in section (5) here and
No. 6 in the previous brief, is trying to achieve the same goal; that is, a
standing parliamentary committee to be established to give continual examina
tion.
Here you say:
That immediately upon passage of bill C-79 a human rights section
be established within the Department of Justice, the function of which
would be, on a continuous basis, to deal with the subject matters covered
by this bill.
In other words, both briefs stress this point, that it should be done by either a
committee or a department set up within the Department of Justice, to achieve
this goal.
Mr. Hayes: I think I misled you—of course, unwittingly—in so far as our
written brief is concerned and the previous submission. Yes, it is more or less
the same thing, only that we suggest it should be a human rights section of the
Department of Justice, and Mr. Michael’s brief puts it the other way.
Mr. Michael Garber (Immediate Last Chairman, National Executive Com
mittee, Canadian Jewish Congress) : One does not really exclude the other.
Mr. Hayes: One does not really exclude the other; but I added a second
section. It is not written down; but I added another section, that there should
be a complaints department, a grievance section, where citizens would feel
entitled to make known their complaints.
It is not in our submission, and it is not in the other one; it is an additional
piece of work.
Mr. Batten: Supposing that this grievance committee were set up and
some Canadian citizen, who felt he had not received his rights under the bill
of rights, were to complain to that committee: what would you do from there?
Mr. Hayes: The Department of Justice would examine the law and decide
whether the factual story before it comes within the four corners of the
instrument by which it has to act; and if there was a deprivation, the extent
to which it was a federal matter—and it could only be one which was a federal
matter—would have to be corrrected.
Mr. Batten: Are you suggesting that the Department of Justice give legal
opinion to Canadian citizens?
Mr. Hayes: I would have to say that it might come to that, in this sense
only: legal opinion as to whether the matter complained of was a violation
of the Canadian bill of rights.
Mr. Batten: Yes.
Dr. Manfred Saalheimer (Canadian Jeioish Congress): If I might in
terject, Mr. Chairman: there is one example of precedent in Canadian federal
law, since the enactment of the fair employment practices legislation in 1951,
where there does take place an investigation of these things by departmental
officers of the Department of Labour regarding complaints of people who think
that their rights have been infringed.
There is, of course, within the general set-up of that department, a section
specially for the purpose of dealing with that kind of situation.
Mr. Hayes: I am glad Dr. Saalheimer reminded us of that, because our
latest knowledge from the Department of Labour is that they are not inundated
with complaints: it is very workable.
The Chairman: That brings this point to my mind: references have been
made to the shortcomings of the bill, and things of that kind. The committee
would find it most helpful if you could spell out what you think this committee
should do with this bill in order to make it as near perfect, or acceptable, as
you think it should be.
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Mr. Hayes: In summary, Mr. Chairman, I can do it in two or three minutes.
The Chairman: There is no limitation of time in that respect. If you can
be helpful to the committee, I am sure you will shorten our later deliberations.
Mr. Hayes: I want to go back to section 5, where we have two concrete
suggestions for what we call, “next steps”. We have discussed one of them,
which was the formation of the human rights section. The second is that a
clause be inserted in all relevant federal enactments—that is, all relevant;
those things where federal jurisdiction is involved and which lend themselves
to maintaining respect for human rights. This, not necessarily, would have
to be all comprehensive—such as the National Housing Act, which is a source
of some difficulty, in practice; the Civil Service Act, which should assert
specifically that the principle of non-discrimination is guaranteed by the
Canadian bill of rights, and that that clause so declareth.
The Chairman: Do you not recognize the difficulty there?
This committee has before it a bill of rights. You are now suggesting that
we make amendments to many other statutes.
I was wondering if you are able to suggest that this bill of rights be
extended or altered in some way that would make it more acceptable to you.
Mr. Hayes: We would say, while this clause may be, in the rush, a little
infelicitously worded, we do not suggest the bill include in it references to
the National Housing Act and the Civil Service Act; we merely say it include
in it an order to the Department of Justice that it examine the federal legis
lation—and these are examples of it—and be ordered, by the statute itself, to
insert in these acts the relevant clauses, such as we described.
Mr. Stewart: You could do that with a section in the Interpretation Act—
that all which are hereinafter passed, be subject to the provisions.
Mr. Saalheimer: Just to clarify this submission; the submission under
No. 5 deals with subsequent steps—subsequent to the passage and enactment
of the act—one, the human rights section in the Department of Justice, and
the second one— then, in the orderly course of the work of parliament,
clauses be inserted in all federal enactments, such as the National Housing
Act, Civil Service Act, and so on, asserting specifically the principle of non
discrimination, as guaranteed by the Canadian bill of rights, because we
believe—and not only we—that the results of the general statement of the
rights of a Canadian in the bill of rights can only be as good as these specific
enactments that spell out these rights.
Mr. Nasserden: If I might interrupt here, I believe that there was some
indication in the house at the time the bill was brought in—or about that time;
during the question period—that the National Housing Act will be amended
to take care of it.
Mr. Hayes: By Mr. Walker.
Mr. Nasserden: Yes. And, there is no doubt it will affect a lot of other
legislation as well.
The Chairman: Well, that is why I wanted to point out, that we are
creating a little confusion here by dealing with things to be done subsequent
to the passing of the bill of rights, and referring, in general terms, to this legis
lation as being unsatisfactory, because these other things will later have
to be done. I think we should delineate somewhat,—and, I am going to give
latitude, and say it is in order to discuss all the other things we should do
later on, such as specific amendments to specific bills. However, that would
hardly indicate we should not now deal with a bill of rights, and enact a
bill of rights.
23534-1—7

98

SPECIAL COMMITTEE

Mr. Rapp: Mr. Chairman, as far as this clause is concerned, I think the
bill of rights, under clause 2, paragraph (a), specifically states security of
the person and enjoyment of property—and that would take care of it as far as
the National Housing Act is concerned.
Then, further on, in the same section of the bill—in paragraph (b), it
states the right of the individual to protection of the law without discrimi
nation by reason of race, nation origin, colour, religion or sex. I suppose you
would like to see the Civil Service Act inserted in the bill of rights, because
it is for the protection of race, national origin and so on. Therefore, I cannot
see why (b), under your recommendation, should be inserted, when it is
covered already under clause 2 of the bill of rights.
Mr. Hayes: Mr. Chairman, I would be happy to clarify that by saying
our submission falls into two parts.
Firstly, there is the present bill, C-79, to which we say there are a number
of amendments that should be considered before the bill becomes law. One is
the power to be given to the Minister of Justice, making it a more positive
responsibility on his part than it is now and; (2), to re-examine the War
Measures Act, and see if it is not a weakness of the present bill and tenuates its
real import by allowing it to remain that way; (3) not as a next step, but as
part of the bill of rights, to insert a human rights section of the Department
of Justice, ordering it to carry out the spirit and the intent of the bill.
The Chairman: Somewhat similar to what was in the first bill that was
presented?
Mr. Hayes: No; the first bill told him to examine it. Well, I can read it
directly from Bill C-60.
Mr. Stewart: You think the clause in Bill C-60 was stronger than the
present clause?
Mr. Hayes: Yes.
Mr. Stewart: Do you want it a little stronger?
Mr. Hayes: I will come to that.
Bill C-60 reads as follows:
The Minister of Justice shall, in accordance with such regulations
as may be prescribed by the governor in council, examine every proposed
regulation submitted in draft form to the clerk of the privy council
pursuant to the Regulations Act and every bill introduced in the House
of Commons, to ensure that the purpose and provisions of this part
in relation thereto are fully carried out.
The new version waters it down somewhat. It says:
The Minister of Justice shall, in accordance with such regulations
as may be prescribed by the governor in council, examine every proposed
regulation submitted in draft form to the clerk of the privy council
pursuant to the Regulations Act and every bill introduced in the House
of Commons, in order to ascertain whether any of the provisions thereof
are inconsistent with the purposes and provisions of this part.
The difference might be slight to some, but it is important to a number of
us who believe that if your bills have a positive aspect, as C-60 does, and not
rushed aside because the department says it is inconsistent, I think we would
go further toward a recognition by the public for the need of a bill of rights,
and its protection.
The Chairman: Those are the views we like to have presented. We now
will follow it up and, perhaps, ask the Minister of Justice to explain why the
change was made.
Mr. Batten: Could I ask Mr. Hayes what importance he attributes to a
preamble to a bill of rights.
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Mr. Hayes: I do not think we attribute too much importance to a preamble,
in the eloquent phrases that have been suggested. I say this with sincerity,
and with a great deal of respect, to those who hold a contrary opinion. How
ever, we feel that the greatest documents in human history, including the
decalogue, and those other than of biblical origin—even the declaration of a
bill of rights by the United States—do not have the grand eloquence, at all.
We feel it is not essential to have that for a meaningful bill of rights. If it is
there, fine; it may be very useful for many functions—for pomp, for ceremony,
and so. However, it does not add to the strength of a bill—or, to put it perhaps
in a way that may be a little unfair, we would much rather have a bill of rights
with certain amendments as such, than a wonderful preamble, without the
teeth in it.
The Chaihman: But, you would have no objection to a preamble?
Mr. Hayes: It could not harm it. As the lawyers say, it is not of the
essence to us.
The Chairman: Laymen seem to feel they would like to see a preamble,
and it may be the committee will go along with that idea.
Mr. Deschatelets: Mr. Hayes, I refer you to page 3, section 1 of your
brief:
We refrain from listing some of the shortcomings of the bill that have
occurred to our legal committee.
Have you any other suggestions apart from the one you have already
made to this committee.
The Chairman: I think he made three.
Mr. Hayes: We made three, plus the general statement that it should
have been part of the Canadian constitution; that is something to be hoped
and wished for. That is one of the shortcomings, but we do not think the bill
should be held up because of it.
Mr. Rapp: That is a good statement.
Mr. Deschatelets: I refer you to page 4, section 5. Do you really think
that a section of the Department of Justice could be as effective as a parliamen
tary committee, especially if this committee has the required advice and
assistance.
Mr. Hayes: I think—
Mr. Deschatelets: Excuse me. In short do you think that the representa
tives of the people would not be a better safeguard to this bill than the
employees of the Department of Justice.
Mr. Hayes: I think it is quite human of me to want to have the best of
all qualities. I would like to see such a committee as you describe—a joint
committee of the houses—and I would also like to see a human rights section
of the Department of Justice which would work hand in glove. If you put
the hypothetical question: if you had to choose and could only get one which
one would you take—I do not think I would be prepared to say at the moment.
Mr. Deschatelets: You have expressed very serious doubts as to the
mutual jurisdiction of the provinces and the federal government as to the
exercise of civil rights. Do you not think that this question should be admit
tedly referred to the Supreme Court of Canada as a reference in order to decide
the exclusive field of each party?

Mr. Hayes: Before the enactment of this bill?
Mr. Deschatelets: Yes.
Mr. Hayes: No, I do not, for a number of reasons. I think we have the
temper of the Canadian community at the present time—that portion of it
23534-1—7i
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which thinks about these things—which feels that there should be a bill of
rights. Certainly, I do not think it is necessary to believe that once you have
a bill of rights you are not going to amend it. You might even take the United
States bill of rights; there have been several amendments to it. It did not start
off with the number of paragraphs it has today. I think originally there were
ten paragraphs and perhaps now there may be twenty odd.
Mr. Deschatelets: Arc you aware that last February in the Quebec legis
lature the former government of Quebec as well as the opposition expressed
their serious concern about this bill of rights so far as the civil rights are
concerned.
Mr. Hayes: I am, sir. I followed it very closely. In fact, I was quite a
little agitated about it and wondered what had become of it. Much to my
present surprise Mr. Rivard, the then attorney general, recanted and said that
that is not what they meant. If you remember Mr. Rivard’s statement, they
watered down completely the interpretation of what the Qubec legislature
meant, because I believe they felt they went too far.
Mr. Deschatelets: Are you not of the opinion that in this country we
should have one bill or rights which would express the aims anfl the goals of
any Canadian citizen, no matter to which province he belongs—that we should
have only one bill of rights.
Mr. Hayes: I am expressing here a view which probably is borne out, in
some sense, by the history of Canada when I say that perhaps it is an objec
tive in time, but I do not believe that it is a feasible objective at the present
time in the light of the development of the Canadian constitution and the
Canadian conception of citizenship.
Mr. Deschatelets: As a lawyer, Mr. Hayes, do you not feel that since we
are dealing here with powers—and when I say powers I mean of course civil
rights—which are questionable, and since we will have in Ottawa in a few
weeks a fedefal-provincial conference do you not think it would be wise,
before passing this bill in its present form, that it be submitted to the premiers
of each province in order to have their views on it?
Mr. Hayes: I would not feel competent to reply. If I knew the temper of
each of the premiers or delegates representing the provinces on it, a temporizing
action might be useful; but I do not know enough about what are the views
which would be expressed, so I would not like to do so for that reason.
I would like, however, to amplify an answer to another question you have
put to me. That is on the question of having one bill, and having the property
and civil rights in one elongation. In the last ten years we have seen a very
different concept of the meaning of property and civil rights from what used
to be the standard answer in 1947. In 1947, when you discussed the bill of
rights the standard answer of the newspapers, the deans of the law schools
and the attorneys general was, what is the use of discussing it because it says
in the B.N.A. Act that the matter of civil rights belongs to the province. Since
then you can see a new look. The Supreme Court of Canada in a number of
judgements have looked at that section and have said that that is not exactly
what it says—it is not true that all civil rights pertain to provincial rights.
So we have made a great many advances in this viewpoint. I think it should
be accepted that this concept is a growing one—it is an organic one. I hate
to be guilty of moralizing—and if anyone thinks I am I will stop. However, I
think if you are going to wait until the final concept of what a bill of rights
is, that you will not see it in our time.
Mr. Garber: If the heading of bill C-79 were “an act for the recognition
and protection of civil rights and fundamental freedoms” then I would be
immediately seized of the question that was put by Mr. Deschatelets. You
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mentioned civil rights. That definitely is a provincial matter and you cannot
pass any legislation until you have that decided by the Supreme Court. For
the moment I say we are dealing with something much above civil rights, and
that that is human rights and fundamental freedoms and we are not generally
in conflict with the provinces. Until there is a definite infringement of the civil
rights we say let the bill go through and then watch for the reaction of the
attorneys general of the provinces.
Mr. Stewart: Mr. Hayes, I am not going to disagree with your proposition
on the entrenchment in the constitution, but I have some practical difficulties.
You suggest that it would be a better bill of rights if it were included in
the constitution, which of course is something which could only be done by the
agreement and consent of the imperial parliament. What would happen to these
rights under the British North America Act which are now guaranteed to the
provinces in that event? Would they also be waived by agreement?
Mr. Hayes: Not unless they agreed to waive them.
Mr. Stewart: All right. And then you came along with another proposi
tion, that after this was done, the next step would be a wholly Canadian con
stitution. I was wondering just how far you had gone ahead in visualizing that
event.
Mr. Hayes: I must admit in respect to that question that we went a little
beyond the terms of reference, because we were enjoined to restrict ourselves
solely to what is good about this bill, and what is bad about it; and it would be
irrelevant to suggest this matter of nationalization.
We felt that we wanted to take the opportunity in appearing before this
august committee to say that we realize the ideal of a bill of rights in Canada
is more solid, and will be more solid in the days to come when it forms part of
a Canadian constitution; and when the Canadian constitution is a matter of
amendment by the Canadian parliament.
Mr. Stewart: I agree with you, but we must remember that our setup in
Canada is altogether different from that in the United Kingdom or in the
United States of America. We have a two barrelled section, so to speak.
Mr. Hayes: Mr. Garber feels that I should further state what we mean by
that is that these matters should not be radically subject to the imperial
parliament, as theoretically they are, although customarily they are not; and
that all these matters should be within the powers of the Canadian people
through their parliament.
Mr. Stewart: Just as we do in respect to our laws. We put a stop to it.
Mr. Hayes: You put a stop to going to the privy council, yes. And if you
call me to account for introducing it, because it is not strictly at issue at the
moment, I would agree with you; but we felt that we should make our point
of view known.
Mr. Stewart: If you think that that could be done in subsequent amend
ments, by putting a clause in any of the acts that are passed to this effect: “This
act is subject to the freedoms as set out in the bill of rights”, then there is no
procedural difficulty.
Mr. Hayes: Yes.
Mr. Deschatelets: Would you agree, Mr. Hayes, that this bill of rights
would apply only in peace time in its present form?
Mr. Hayes: No. There is a nuance of meaning there which I think I should
take pains to indicate; it should apply in peacetime and in wartime, except that
it can be abrogated, if, in the judgment of parliament, wartime conditions make
it necessary. But it should not be automatically abrogated. Probably it is not
necessary to abrogate a bill of rights in wartime; but if it has to be done, then
it has to be done.
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Mr. Deschatelets: Do you think that this bill of rights in part 2, for
example, would apply even under the War Measures Act?
Mr. Hayes: You mean part 2 of the present bill?
Mr. Deschatelets: Part 2 of the present bill of rights, yes, having to do
with freedom of speech, freedom of assembly, and so on. My question is this:
do you contend that the rights enumerated by clause 2, dealing with bill C-79
would apply under the War Measures Act in case of a war or emergency?
Mr. Hayes: As I said before—and I must repeat it—I am afraid that our
committee never paid any attention to the War Measures Act. I suppose they
felt that these old war measures acts are a little out-dated in the light of the
world today, and that the kind of war, if there is to be one—and God forbid
it should ever happen—will be a type of war where a War Measures Act would
be considered at a very early stage. Consequently we did not give it any obser
vation or thought at all.
My own view of it is simply that parliament in its good judgment will
decide, as it does on matters such as suspension of habeas corpus, and say that
this whole apparatus, in this time of emergency, and threat of invasion and so
on has to be abrogated for the common good. If it does not feel it, it will not
say so. If it does feel so, it will say so.
Mr. Stewart: Even if the War Measures Act was repealed, that would
still apply?
Mr. Hayes: Yes, because it has the sovereign power to do so.
Mr. Deschatelets: Would your remarks imply, Mr. Hayes, that the Cana
dian Jewish congress had no worries in regard to what happened during the
last war, for example in Canada?
Mr. Hayes: No, it would not be fair if I said they had no worries. They did
have worries. A number of individuals thought that some of the procedures may
have been high-handed. That was an individual feeling. That was not a fixed
view of the Canadian Jewish congress, so I can only tell you what the indivi
duals in the Canadian Jewish congress may have thought.
Mr. Deschatelets: In spite of the experience you had during the last war,
your congress did not feel that they should not have made reference to similar
conditions existing in the future?
Mr. Hayes: I do not think we ever met in this regard, no.
The Chairman: Are there any further questions, gentlemen?
Mr. Hayes: Thank you very much on behalf of my colleagues here as well
as the Canadian Jewish congress for the opportunity of appearing before you
and for the hearing which you have given us.
The Chairman: May I assure you on behalf of the committee that we
appreciate very much your coming before us. I think we have enjoyed the
discussions that have emanated from your attendance here, and I again thank
you very much.
We now stand adjourned until 2 o’clock this afternoon in this room.
EVENING SESSION
Friday, July 15, 1960.
2:00 p.m.
The Chairman: Well, gentleman, let us come to order.
Mr. Martin (Essex East): Before we begin our meeting, I would like to
raise a matter of business before the committee. It arises out of some of the
things I am going to ask, and which you should know. Other members have
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divided obligations here and in the house, and if Mr. Green speaks, as I think
he will be doing very shortly, I must go back. But I would like to have some
idea of what our agenda is for next week, because I have a list of people I think
should be called before this committee.
Undoubtedly you have arranged to have some of them called, but I do not
know. Can you first of all, give me an indication of what the business is for
the next week in this committee?
The Chairman: I can in a general way, but I suggest perhaps it would
assist matters if you would indicate who you have in mind to Mr. Badanai, and
then we will hold a meeting of the steering committee.
At the moment it does not appear that we shall have any work before the
committee on Monday. I have been endeavouring to interest as many people
as possible, and organizations, to come before the committee. I think we will
be back on Tuesday.
Mr. Martin (Essex East): I do not mean right this minute, but I would
like to know if you are going to hear any of these people. That is my point.
I am thinking of: W. F. Bowker, Dean of Law, university of Alberta; O. E.
Lang, college of law, university of Saskatchewan; Prof. A. R. Lower, Queen’s
university; Prof. Murray Donnelly, university of Manitoba; Edward McWhinney, faculty of law, university of Toronto; H. D. Woods (economic rights)
McGill university; Dr. Frank Vallee (social rights) McMaster university; P. E.
Trudeau—who spoke at the national human rights conference—(economic
rights); Gerard Pelletier, c/o the Canadian Catholic confederation of labour;
Miss Agnes Roy, c/o the Y.W.C.A., headquarters, Toronto; John Louis Gagnon,
c/o La Presse, Montreal, Que.; Canadian Welfare Council; Canadian citizenship
council; Canadian association of adult education; representatives of the Chinese
community; Charles B. Bourne, professor of law, U.B.C., Vancouver; Maxwell
Cohen, professor of law, McGill university, Montreal; Miss Pauline Jewitt,
c/o the Roxboro apartments, Ottawa; Hon. J. T. Thorson, 20 Crescent avenue,
Rockcliffe park; Fred P. Varcoe, 38 Monkland avenue, Ottawa; W. R. Jackett,
710 Echo drive, Ottawa; John E. Read, 35 Wilton crescent, Ottawa; Saul Hayes,
executive director Canadian Jewish congress, 493 Sherbrooke street west,
Montreal, Que.; A. N. Carter, c/o Ritchie building, 50 Princess street, Saint
John, N.B. (P.O. Box 849) ; David Mundell, 68 Kendal street, Toronto and G.
Eamon Park, 178 Cottonwood drive, Toronto.
Mr. Nasserden: On a point of order, I think this is something which should
properly come before the steering committee, because we have people here
right now ready to make their representations, and I think we should proceed
with them.
Mr. Martin (Essex East): The reason I raise it today is because I have
not been able to be here continuously for reasons which everyone can under
stand. I am interested in this subject and I know these people to be eminent
people in this field, and that they have various points of view. So it is for that
reason I bring it up now so that the chairman can make arrangements for the
business of next week.
The Chairman: I am very sorry that you did not give that list to the
representative of your party on the steering committee. In fact it was after I
consulted you that you informed me that Mr. Badanai was available to act
on the committee, and I appointed him to the committee, and he attended a
meeting of the steering committee on Tuesday.
On Tuesday we set up meetings for yesterday, today, and tomorrow, and
instructions were given, and wires were sent to all those who were revealed to
us at that meeting of the steering committee, advising them that these meetings
of the committee would be held, and that we would be anxious to receive
representations from any of the organizations.
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As the result of that we have been attempting to set up the work of the
committee for the three days that we felt at least would be required. But I fear
that we face the position now that the committee has no work before it
tomorrow, and I am not sure there will be any work before it on Monday.
But had more of those people been notified last Tuesday, it is quite possible, and
I think very probable, that they would have been available for Monday. So the
work of this committee will be delayed as a consequence.
However I suggest that it be handed to Mr. Badanai. I will have a meeting
called of the steering committee immediately following the adjournment of
this meeting, and we will do everything we can to see that they are notified,
and that the facilities of this committee are made available to them.
Mr. Martin (Essex East): This list was only formulated this morning, but
some of the names on it have already been given to the committee. Some of
the men are those whose articles appeared in the consolidated bar review of
March 9, 1959.
The Chairman: We are very happy to have with us this afternoon—no
doubt at great personal sacrifice—I happen to know that after discussing the
matter with Mr. Merriam on several occasions—Mr. Donald Mclnnes, who, I
believe, is vice-president of the Canadian bar association. He is from Halifax.
Undoubtedly he is very much better known to many of you on the committee
than he is to me, so I do not think that any extensive introduction is required.
He holds, naturally, a very responsible position, and I understand that he
is here to make representations and to present this brief on behalf of the
Canadian bar association. We are very happy to have him with us, and I now
ask Mr. Mclnnes to proceed with his presentation.
Mr. Martin (Essex East): Would you mind clarifying for us this point?
We are very happy to have Mr. Mclnnes here. He is a very eminent member
of the bar.
There was a committee of the bar association under the chairmanship of
Mr. Mundell. Is Mr. Mclnnes appearing on behalf of that group, or pursuant
to executive decision of the Canadian bar association?
Mr. Donald McInnes, Q.C. (Vice-president of the Canadian Bar Associa
tion): Mr. Chairman, Mr. Martin, and gentlemen: I appear on behalf of the
Canadian bar association as such, that is, the whole body. And I might say
that I have associated with me Mr. W. A. MacKay, associate professor of
Dalhousie university, Halifax. His specialty is constitutional law.
A part of my memorandum, Mr. Martin, and gentlemen, deals with the
study that has been given to this bill by the Canadian bar association. Perhaps
some of these matters that are referred to will come up; but I am not appearing
for any group of the association. I am appearing for the association as a whole,
which consists roughly of some 8,100 members.
Mr. Martin (Essex East): My point was this: I am trying to get the
authority—not that I question the authority—but I wondered if you are speaking
on behalf of the bar association, of which I know you are vice-president.
Mr. McInnes: Yes.
Mr. Martin (Essex East): Are you appearing as a result of a resolution

passed by the bar association?
Mr. McInnes: This is as a result of a resolution passed by the bar associa
tion in Vancouver, and this particular memorandum was studied by the execu
tive in part. Of course it has been refined somewhat since then, but it has been
studied in part.
Perhaps, Mr. Chairman, and gentlemen, it might be convenient if I should
read this memorandum which has been prepared, I believe with great care,
following which there may be some questions arising out of the representations
that are made. I hope to be able to answer them.
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In any event some of the matters that are dealt with, I sincerely hope,
will assist this committee in its deliberations.
The Chairman: May I interrupt you at this moment. Does the committee
agree that we adopt the same procedure that we have adopted on other
occasions and which seems to have worked out very well? That is that Mr.
Mclnnes will proceed to present his representations and brief to the committee
without interruption, and at the conclusion of that, any members who wish
to ask him questions may do so then. Is it agreed?
Some Hon. Members: Agreed.
Mr. McInnes: Perhaps before I proceed with the formal part I would like
to thank you, Mr. Chairman, and members of the committee for meeting my
convenience. You were kind enough to make a comment about that in your
introductory remarks. I have come from Halifax today, and as I say, I appreciate
your giving me this opportunity of being here.
I am now reading from the brief at page 1.
An Act for the Recognition and Protection of
Human Rights and Fundamental Freedoms1
Mr. Chairman and gentlemen, it is a privilege to appear before this special
committee and members of The Canadian Bar Association are grateful for
the opportunity given to the executive to comment, on behalf of the association,
on the proposed Canadian bill of rights. At the outset we would like to em
phasize that the association welcomes the concern for securing human rights
and fundamental freedoms in this country which the consideration of this
measure so clearly illustrates. Not all members of the association support the
enactment of a statutory bill of rights by parliament. Their views should not
be misunderstood as implying a lack of concern for the need of assuring, to
all, the rights and freedoms essential within a democratic state. Indeed, the
members of the association and of the legal profession generally are concerned
in their day to day activities, probably more than any other group in this
country, with the problem of protecting the interests and the position of the
individual. There is unanimity among us that human rights and fundamental
freedoms must be preserved and protected for everyone in Canada. The views
put forth by members of the association all reflect this unanimity; the dif
ferences among us illustrate our various views of the most appropriate method
to attain this objective.
Our views on method do differ, despite continuing study and discussion
of the proposed Canadian bill of rights within the civil liberties section, within
provincial branches, among members of the council and the executive and at
our annual meetings since the original bill was introduced in the House
of Commons in September, 1958. Still no single viewpoint can apparently
command support of a majority of members within the association. Some people
talked, by the way, of taking a poll but that was not done, of course. Because
the different methods put forth for securing individual rights and liberties
are based in part upon different interpretations of the law of our constitution
we propose to review the law briefly. Then we would like to sketch the dif
ferent views of our members and finally to concentrate our attention on the
bill now before you.
The British North America Act does not refer in express terms to human
rights and fundamental freedoms although it does provide assurance of
certain rights, which may be described as minority and parliamentary rights,
in this country. It assigns to the provincial legislatures and to parliament
exclusive legislative powers in relation to certain classes of subjects and it
1B1U C-79, The House of Commons of Canada, 3rd Session, 24th Parliament, 8-9 Elizabeth II,
1960. First reading, June 27, 1960.
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does refer, in the preamble, to the desire of the former colonies to be federally
united “with a constitution similar in principle to that of the United King
dom”. Those words I referred to from time to time on various legal cases
that have arisen dealing with human rights of one kind and another.
Legislative power to affect the rights and liberties of individuals is
divided between parliament and the provincial legislatures, provided that
statutes passed by each body concern matters within its respective exclusive
powers, and provided that in the event of conflict between otherwise valid
statutes federal legislation is paramount and the conflicting provincial legisla
tion is inoperative. Whether legislative power to deal directly with the rights
and freedoms of the individual is also divided between the provincial legisla
tures and parliament is uncertain. That is one of the submissions we make.
Some members of the association believe that this power relates primarily
to “property and civil rights” or to the “administration of justice” or to matters
of a “local or private nature” in each province and thus, except in so far as
rights and liberties may be incidentally affected by valid federal legislation
in relation to criminal law or some other head of power vested in parliament,
it falls within exclusive provincial legislative jurisdiction. Others believe that
this power lies within the exclusive powers of parlament. Recent decisions
of the courts seem to indicate that provincial legislative powers do not extend
to the imposition of restrictions upon that measure of liberty deemed essential
for the maintenance of a parliamentary democracy, the basis of “a constitu
tion similar in principle to that of the United Kingdom”.2 There is listed as
footnotes some of these cases which have arisen within the last several years.
Some of them are cases arising out of the Jehovah Witness case; some from
the early closing laws, such as in the case of Birks and the city of Montreal;
some relate to closing on religious holidays; and there is the Alberta press
case, 1938, and then there is the Switzman and Elbling case on freedom of
association, and the Chaput and Romain case in regard to assembly. All these
cases, or substantially all of them, are decisions of the Supreme Court.
The Chairman: May I just interrupt for a moment. I notice that in the
brief there are citations quoted. I do not think there is any need to give the
citations. I was wondering if we could agree that the reporter when recording
this evidence, would also record at the appropriate places these various author
ities that are listed.
Some hon. Members: Agreed.
Mr. Martin (Essex East): The whole brief will appear in the minutes, of
course.
Mr. McInnes: I am reading gentlemen at page 3, at the bottom.
It has even been suggested that the imposition of serious restrictions
would be beyond the power of parliament as well.3
That, by the way, is a comment by Mr. Justice Abbott in the Switzman and
Elbling case which concerned the padlock law in the province of Quebec. He
mentioned one footnote. This is not in the brief but I will read from an accom
panying document that I have. This is Mr. Justice Abbott of the Supreme Court
» For decisions dealing with
1,1 freedom of religion, see Saumur v. Quebec and A.-G. of Quebec [19531 2 S.C.R. 299; [19531
4 D.L.R. 641; Henry Birks & Sons (Montreal) Ltd. v. Montreal and A.-G. of Quebec 119551
S.C.R 799. [19551 5 D.L.R. 321; Chaput v. Romain [19551 S.C.R. 834. 1 D L.R. (2nd) 241;
1,1 freedom of speech and of the press, sec. Alberta Press Case [1938] S.C.R. 100. [1938] 2
D.L.R. 81;
freedom of association, see, Sioitzman v. Elbling and A.-G. of Quebec [1957] S.C.R. 285;
7 D.L.R. led) 331;
«’freedom of assembly, see, Chaput v. Romain [1955] S.C.R. 834 1 D.L.R, (2d) 241.
3 per Abbott, J„ Sioitzman V. Elbling and A.-G. of Quebec [1957] S.C.R. 285 at p. 328, (1957)
7 D.L.R. (2d) 337 at p. 371.
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of Canada: “I am also of the opinion that as our constitutional act now stands
parliament itself cannot abrogate this right of discussion and debate”.
That is a little footnote, as I say, that comes from one of the cases.
I am reading from the top of page 4 of the brief.
To sum up, there is uncertainty whether parliament or the legislatures
of the provinces may deal directly with human rights and fundamental
freedoms, and if either or both may, the extent to which such power may
be exercised.
In light of this uncertainty members of the Canadian bar association
are not agreed on the way in which human rights and fundamental free
doms can best be assured in this country.
As I say, we have 8,100 members and I suppose, with lawyers, you get
8,100 different opinions. However, there is not unanimity.
Some believe (and I should point out that there is no special
significance in the order in which we present these views) that the way
to protect rights and liberties is through the provision of remedies under
the regular statute and common law of the land and thus a general
declaration of rights and liberties is unnecessary and perhaps even unde
sirable. Others believe that any general declaration of rights and liberties
applicable in Canada should be instituted by an amendment to the British
North America Act. Finally, others support a federal statute dealing with
human rights and fundamental freedoms, with or without complementary
provincial legislation. It seems fair to say that members of the association,
whether they agree that a federal statute is the most appropriate method
or not, would suggest that the bill now being considered needs clarification.
These views and our comments are all reflected in greater detail in the
March 1959 issue of the Canadian Bar Review, (Vol. XXXVII, pp. 1-264)
which was devoted in its entirety to the bill introduced in September, 1958.
Those amongst you who are lawyers will, no doubt, have received the
pamphlet copy of the Canadian Bar Review which gives some seven or eight
articles by very eminent men; and I think this particular work and the com
ments and articles submitted give, in a very excellent way, the problems
dealing with the bill. I would commend that pamphlet to you, if I may.
Although your committee is concerned with a particular bill and
although views of members who do not support a statutory bill of
rights have already been echoed in your own debate within the House
of Commons, may we briefly deal with these views, which are strongly
supported, in order to emphasize again that this difference is one of
method. Many lawyers, particularly those trained in the common law.
I might say common law as distinct from civil law, which relates, as you
know, to the province of Quebec.
Distrust general pronouncements and respect the British con
stitutional approach of protecting the interests of individuals by ordinary
legal remedies provided by legislation or the common law to meet
particular situations. To them a general declaration of rights and free
doms which provides no new remedies for their preservation, which
omits from its scope, without limitation, anything done under the War
Measures Act, and which will not bind the hands of parliament in
future, is unnecessary. Some suggest it is even undesirable, either
because it may introduce rigidity into the law and prevent its adaptation
to changing circumstances in our society, or alternatively, if specific
limitations are not to be inferred in the rights and liberties declared,
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because its application may be entirely unpredictable. To those who
do not favour a general declaration of rights and freedoms any
deficiency in our law should be made up by appropiate specific remedial
legislation. Many members of the association would agree that such
legislation should be considered even if the proposed bill of rights is
enacted, as a means of implementing the principles of the Bill. Reso
lutions adopted by the Alberta branch of the association at its 1960
mid-winter meeting, which are attached as Appendix A, are illustrative
of support for a review of existing legislation.

I will come to the appendix, if I may, a little later, Mr. Chairman, and
gentlemen. Appendix A is found in the submissions which you have in your
hands.
Those who support an amendment to the British North America
Act as the most satisfactory method of assuring the rights and liberties
we have come to consider as our heritage seek to ensure that neither
parliament nor the provincial legislature can enroach upon them. This
method would vest power in the courts to strike down contradictory
statutes enacted by any legislature in Canada. Although it has wide
spread support, not all members of the association would endorse this
approach. Even if it were possible to secure an amendment to the act
at this time, some would oppose it on the ground that final authority
over individual rights and liberties, basic to our democratic society,
should remain vested in the elected representatives of the people in
our legislatures and should not be transferred to our judiciary. The
case for an amendment to the B.N.A. Act has already been ably argued
in the house and, since you arc not concerned with it, I take it, Mr.
Chairman, we do not propose to dwell upon it.
If we may, we would turn now to bill C-79, which your committee is
considering. Some members of the association would suggest that the proposed
bill is too limited in scope.
These views I have expressed of some members are taken from articles
that have appeared, from the meetings at the Seigniory Club at Montebello,
and from correspondence and representations of one kind and another. This
is the carrj’ing together of the views in the best way we can interpret them.
The Ontario Branch of the Canadian bar association has approved
a resolution incorporating a draft bill more extensive than that now
before you. This resolution and draft bill are attached as appendix B
to these submissions, so you have the bill as it was submitted in Ontario.
Whether the scope of bill C-79 should be enlarged is a matter
which we would prefer to leave for your consideration. Whether the
terms of the present bill can be clarified is the matter upon which
we would like to concentrate. In many respects the proposed bill of
rights as originally introduced created uncertainty about its applica
tion and not all of this uncertainty has been removed by revisions
incorporated in the present bill.
—at least, that is our submission.
It may be useful to suggest some questions raised by this bill of
rights which illustrate the uncertainty;
—and that is our anxiety to try to help the committee by pointing out
what we think are matters that might be clarified or might be the subject
of review.
These and others are dealt with in greater detail in the March 1959
issue of the Canadian bar Review, to which I have referred.
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First of all, there is uncertainty about the possible application of
section 2 of the bill and its effect upon provincial legislation.
I take it, Mr. Chairman and members of the committee, the members
are fully conversant with the bill, and I do not need to refer to the text.
But I have it in front of me as, no doubt, you have, if the particular text
needs to be referred to.
This section recognizes and declares that certain rights and freedoms
exist “in Canada”, implying that they exist not merely in the federal legis
lative sphere but throughout Canada as a geographic entity. When the
bill was introduced in the House of Commons, the Right Honourable
the Prime Minister said, “We, proceeding in parliament to bring about
the achievement of fundamental freedoms must scrupulously respect
whatever provincial jurisdiction exists in reference in whole or in part
to this matter”.4 Many consider the bill as one applicable to the legis
lative sphere allotted to parliament and one that can in no way affect
provincial legislation. Yet it can be argued that, in so far as the
declaration in Section 2 is valid, it may affect provincial legislation,
notwithstanding the apparent intent of the bill’s supporters, for our
courts must apply the statute without recourse to external evidence.
Recent decisions of the Supreme Court of Canada have indicated that
the provinces may have no power to pass legislation directed towards
restricting the freedoms deemed essential for the working of parlia
mentary government, freedoms of speech and press, of association
and assembly, and of religion. Other provincial legislation, validly
enacted to deal with an aspect within Section 92 of the British North
America Act, but which is deemed to conflict with the freedoms and
rights enumerated in this section, might hereafter be declared inopera
tive in the absence of a preamble to the bill or a declaration as to the
intended limits of application of section 2. Not all the rights sought to
be secured by section 2 would prevail over conflicting provincial law.
For example, the right to the “enjoyment of property”—which is part of
the bill—would appear to lie largely within the exclusive legislative
jurisdiction of the provinces, at least so far as real or personal property
situate in any province is concerned. The right to protection of the law
without discrimination by reason of race, national origin, colour,
religion or sex may also, in many phases, fall within provincial legis
lative competence. Other clauses of section 2 may, however, affect
provincial law in the absence of any limitation on the application of the
section. Suppose for example, a provincial legislature were to enact
a statute further extending the law of libel or slander, or restricting
the campaign activities of political parties, or a municipality
under provincial authorization were to pass by-laws in good faith
restricting use of the streets or the use of property for meetings. It is
at least—I am submitting—reasonably arguable that such measures
would be in conflict with the freedoms of speech, the press and of
association which section 2 declares to exist “in Canada”. Such a result
could have significance for all the provinces and it is possible that much
provincial law could be affected Whether the interpretation of section
2 would bring about this result is uncertain, but if it were to occur it
would be out of keeping with what some consider to be the scope of the
bill of rights.
Specific provisions of the bill raise other questions, the solutions of
which are uncertain.
4 Debates, House of Commons of Canada, September 5th, 1959, at p. 4643.
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We have used that word two or three times. I want to be helpful in raising
these uncertainties for your own deliberations, if these representations have
any merit.
Section 2(a) of the Bill includes a “due process of law” clause which
has created uncertainty. It may have a narrow meaning spelled out by
the procedural requirements—I emphasize the words “procedural require
ments”—dealt with in sub-sections (c), (d), (e) and (f) of Section 3
or it may have a wider meaning embracing matters other than these.
That is, substantive matters, as distinguished from procedural.
If it is considered as imposing procedural requirements only, will the
law of evidence be imposed in administrative proceedings, for example,
under the Immigration Act or other statutes affecting the rights set out
in Section 2(a)? Does the clause intend more than the use of procedures
dealt with in Section 3? Will it mean the evolution of our law in light
of certain fundamental substantive standards of justice which the courts
may infer? If it does, will the idea of substantive due process preclude
forfeiture of property owned by innocent parties but used by others
contrary to the Customs or other acts of Parliament?
Section 2(b) also gives rise to uncertainty.
Perhaps I may just read that clause:
the right of the individual to protection of the law without discrimination
by reason of race, national origin, colour, religion or sex.
To what extent does it modify existing laws which create unequal
rights and obligations for various classes of people, such as Canadian
Indians, immigrants and aliens, and infants or juveniles, now treated
specially in ways intended to be beneficial? Is this provision intended to
modify immigration legislation? Will mere absence of counsel from
proceedings be a ground for upsetting decisions, or must the right to
counsel be first claimed as is now the case with the rule protecting
against the use of self-criminating evidence given in a previous proceed
ing? Is the protection against self-crimination meant to prevail against
Section 5 of the Canada Evidence Act, which now requires a witness,
including an accused, to answer questions put to him, though it provides
that such answer may not be used in any subsequent criminal proceeding,
except one for perjury? In other words, does the protection against self
crimination imply a procedure similar to that used in connection with
the Fifth Amendment to the United States Constitution?
What is the difference between the requirements of Sections 3(e)
and 3(/), “a fair hearing in accordance with the principles of funda
mental justice” and “a fair and public hearing by an independent and
impartial tribunal”?
If I may read clauses 3(e) and 3(f) on page 2 of the bill:
(e) deprive a person of the right to a fair hearing in accordance with
the principles of fundamental justice for the determination of his
rights and obligations; or
(/) deprive a person of the right to a fair and public hearing by an
independent and impartial tribunal for the determination of any
criminal charge against him.
Is Section 3(/) intended to modify—this is a distinction I endeavour
to make—provisions of the Criminal Code and the Juvenile Delinquents
Act which provide for hearings in camera, provisions which hitherto
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have been afforded primarily as a protection to the accused? What entities
in addition to our superior courts will be deemed independent and
impartial? Will decisions of the Minister of National Revenue on taxation
matters now be open to question by the courts before appeal to the
Tax Appeal Board?
These questions point up the major problem of interpretation
involved in Section 3 of the proposed Bill, which sets out rules of con
struction for legislation enacted by the Parliament of Canada or under its
authority. This section is open to two possible interpretations. One is
that the words “construed and applied” are intended to refer to the
operative effect of federal legislation, so that an enactment would not
be given an effect that denies or abridges any of the rights or freedoms
or procedural protections enumerated, that is, that existing enactments
would, in effect, be repealed in so far as they directly conflict with the
Bill of Rights. The other interpretation is that a general declaration such
as this will not affect existing provisions that are directly contradictory,
for had Parliament intended to repeal the contradictory provisions it
would have done so explicitly. If the latter interpretation prevails, the
Bill of Rights will not substantially modify existing law. It would be a
courageous judge who would rule the Lord’s Day Act inoperative in a
prosecution against a non-Christian member of our community who
raised the Bill of Rights in his defence. Yet if the first interpretation
is to prevail it can be argued that whipping and hanging, punishments
imposed under our Criminal Code, are intended to be degrading or
inhuman and that they must therefore not be imposed if this Bill
is to be effective. But Parliament itself in debate has not yet determined
to change our existing law on the imposition or form of capital punish
ment. Will the Immigration Act be limited by the Bill of Rights?
These are questions I have raised, not to confuse, but to point out, as I
say, the difficulties that we see.
Specific questions such as these illustrate the uncertainty about
existing law to which Section 3 of the Bill gives rise. If Bill C-79 is
enacted these and many other questions mut be answered by the courts.
There will be great latitude for judicial law-making. Lawyers generally
oppose granting wide discretion to those who must apply the law, even
the granting of discretion to our judiciary, for which we have the
highest regard. It inevitably introduces, for some time at least, uncer
tainty into the law. If the bill in its present form is enacted, serious
consideration should be given to a thorough review of existing legislation
to amend those provisions that may conflict with the bill of rights, not
only to restore certainty to the law but to assist the courts in applying
this bill.
Section 6 of the proposed bill, which, as you recall, deals with
the War Measures Act, it is suggested by many, should be omitted
and enacted as a separate measure since, unlike the other sections that
seek to assure human rights and fundamental liberties, it expressly
provides for abridgement or infringement of the individual’s rights and
freedoms. It is also suggested by some that subsection (5) of this
section should be redrafted to provide simply that the bill of rights
does not apply to any regulation or order made or authorized under the
War Measures Act.
Even if the uncertainties in the proposed bill are removed, some
members of the association suggest that the bill be referred to the
Supreme Court of Canada before it is brought into force for an opinion
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whether it is in all respects within the powers of Parliament. However,
since in all likelihood the measure would be dealt with in litigation
at an early date after it is brought into force, it may be preferable to
leave the issue of the constitutional validity and the limits of application
of the bill to be considered as particular cases arise before the courts.
In addition to specific comments illustrative of the detailed criticisms
raised by members of the association about the bill, there are some
general considerations that should be borne in mind in connection with
this or any other declaratory bill passed by parliament. In the first
place, a declaratory statute without specific remedies to enforce the
rights or redress infringements on the liberties said to be secured
will not in itself guarantee their preservation. The detailed application
of the bill must be worked out by legislators, by the judiciary and by
all the people of Canada. Their success will vary directly with their
vigilance for protection of these rights and freedoms from infringement.
In the second place, the rights and liberties enumerated in the bill
cannot be absolute but must be subject to qualification. For example,
freedom of speech must mean the area within the bounds defined by
the law of libel and slander and by the law of criminal libel and sedition.
The qualifications implied in the rights and freedoms declared will
continue to be essential if the conflicting interests of the individual and
society as a whole are to be properly balanced. One of the important
qualifications on the protection to be afforded to the interests of the
individual is set out in section 6 of the bill now being considered.
That is the war measures one.
All of us realize that emergency circumstances which would give
rise to a proclamation bringing the War Measures Act into force may
necessitate limitations upon the rights and freedoms of the individual
in the interests of the state as a whole. The burden of reconciling these
conflicting interests in situations of emergency may have to be borne
almost exclusively by the executive. Perhaps limitations on the power
of the executive to restrict the rights and liberties of individuals can
be introduced, after thorough study, into the War Measures Act, but the
best safeguard will be the maintenance of strong parliamentary institu
tions in periods of emergency.
A third general consideration about a federal statute purporting to
secure human rights and fundamental freedoms is the effect of the
doctrine of the sovereignty of parliament when legislation is passed
subsequent to its enactment that conflicts expressly, or, if not expressly,
directly with the statutory bill of rights. The later conflicting legislation
will be enforced in derogation of the rights and liberties declared.
This will be so whether the later legislation is passed by parliament itself
or as subordinate legislation within the powers delegated by parliament.
1 he doctrine of parliamentry sovereignty is too ingrained in our con
stitution to permit the courts to refuse to apply later legislation merely
because it conflicts with a statutory bill of rights, for parliament must
be taken to have intended the later enactment to modify the former.
Whether section 4 of the proposed bill will prevent the abridgement
of rights and liberties is doubtful. This section might be more useful
if it were to require the Minister of Justice to report to parliament those
bills and regulations which might be considered to abridge the enumer
ated rights and freedom. You may recall that the word “ascertained”
was used in the previous legislation.
Even this suggestion, however, would not prevent parliament from
enacting conflicting legislation.
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Despite the limitations attendant upon a bill of rights enacted as a
federal statute, many members of the Canadian bar association see merit
in a measure of this type at this stage in Canada’s constitutional develop
ment. A federal bill will undoubtedly be of educational value. It may
provide leadership in the development of better measures for securing
rights and freedom in this country as the general principles and their
detailed implications interact with changing social conditions. As a poli
tical charter, it will inevitably invite debate when the vigilance of our
parliamentarians detects some departure from its terms. It may also
strengthen Canada’s.position within the United Nations organization, the
charter of which proclaims the intention of members to promote human
rights and fundamental freedoms.
You may recall, that is part of the charter of the United Nations.
The Canadian bar association and all its members—and, I am sure I am
speaking for all its members—
are intensely concerned with the protection of the rights and liberties
of the individual and we are grateful for the opportunity of presenting
our views upon the bill of rights now proposed. Among ourselves our
views differ, but only over the most appropriate way of securing essential "
rights and liberties. We are all agreed, however, that one of the principal
agencies for ensuring the interests of the individual is parliament and that
its democratic character, and that of our other legislative bodies, must
be preserved. It is essential that the fairness of electoral laws and of pro
cedure within our legislatures be maintained. Even with completely
democratic parliament and legislatures, vigilant to prevent erosion of
individual rights and liberties, the task of protecting our basic rights and
freedoms must ultimately fall to the judiciary. The bill of rights now
proposed may strengthen the hand of the judiciary in preventing unwar
ranted encroachments upon our rights and liberties. Indeed, the bill leaves
very wide discretionary power in the hands of the judges. To ensure that
this power continues to be exercised reasonably, the high quality of the
courts and the complete independence of the members of the judiciary
must be preserved. Only in this way can their difficult task of striking
the appropriate balance between conflicting interests in society be
achieved.
(See appendices.)
Those, Mr. Chairman and gentlemen, are my representations.
I seriously hope they may be of some use to this committee. I pointed out
the uncertainties and, it might be said: if there are some uncertainties, why
does not the Canadian bar association produce a bill of its own, or some specific
amendments? Well, that might be a very difficult thing for us to do, with so
many converging opinions and so much diversification as to what any such bill
would be. These resolutions, as I say, are put forward in the best of faith.
I might turn to appendix “A” which contains resolutions concerning the
proposed bill of rights adopted by the Alberta branch of the Canadian bar asso
ciation in February of 1960. I do not know that I need read them all. The second
one is:
Resolved that the council recommend to the government consideration
of the need for anti-discrimination legislation bearing in mind that the
victim of discrimination often needs not merely protection against dis
criminatory legislation, but affirmative help in the form of government
intercession, and sanctions against those persons who discriminate against
him.
23534-1—8
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Then the next one is:
Resolved that the government consider the implications on the exist
ing law of the declarations of freedom, and whether it might be desirable
to use the Criminal Code and other statutes as a medium for securing
these freedoms.

Then there is another resolution there. The association brings these resolu
tions to the attention of the committee as they are passed by the Canadian bar
association, the Alberta branch.
I also would mention that appendix “B” is a resolution passed by the Ontario
subsection on civil liberties which was recommended to a general meeting of all
the Ontario members of the Canadian bar association and passed by them on
February 6, 1960. There is some preamble there, but the operative part is:
Now therefore be it and it is hereby resolved that this association
recommends that if any Canadian Bill of Rights Act is passed by parlia
ment at its current session, there should be included as essential parts
thereof the provisions, rights and freedoms contained in the hereunto
annexed draft Bill of Rights Act, realizing that the assurance of such
rights can be accomplished by such act only in the areas of legislation
within the competence of the parliament of Canada.
The bill which has been prepared by the Ontario section is here. I do not
propose to read it. It is longer than the bill which is before the committee. It
is a statement of human rights as the Ontario section sees it and it is offered
for such value as it might have.
Mr. Deschatelets: Could I put a question in respect of the draft bill of
rights?
The Chairman: First of all I would like to again express to Mr. Mclnnes
our appreciation for the very careful manner in which he has presented this
brief to us. I believe you are willing to submit to being asked some questions
by some of the curious members of this committee.
Mr. McInnes: I will be delighted, sir. I will do my best to answer the
questions. How successful I will be I do not know.
Mr. Korchinski: You are accustomed to asking the questions.
Mr. McInnes: That is right.
Mr. Deschatelets: This is a draft bill of rights which is proposed by the
Canadian bar association?
Mr. McInnes: No; by the Ontario section. It is not proposed by the associ
ation as a whole.
Mr. Deschatelets: You have read it?
Mr. McInnes: Yes.
Mr. Deschatelets: Do you contend that this draft bill of rights is drafted
in a way that there is no conflict between the powers of the legislatures and the
federal government?
Mr. McInnes: I am making no such contention. I am offering this bill for
information as passed by the Ontario section.
Mr. Deschatelets: I would draw attention to article 2 which reads:
Every person who comes under the jurisdiction of the parliament of
Canada—
Mr. McInnes: Yes.
Mr. Deschatelets: In this case it is very clear that in this bill the people
would fall under the jurisdiction only of the parliament of Canada.
Mr. McInnes: That is so. I am not sponsoring the Ontario bill.
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Mr. Dorion: I believe that every person may come under the jurisdiction of
the parliament of Canada. Every Canadian citizen has the advantage or the
disadvantage of coming under the jurisdiction of the parliament. I do not believe
that it is so clear. This may be more dangerous. I would like to have your own
interpretation about this part of the presentation at page 7, the first paragraph:
This section recognizes and declares that certain rights and freedoms
exist “in Canada”, implying that they exist not merely in the federal
legislative sphere but throughout Canada as a geographic entity.

Mr. McInnes: Yes.
Mr. Dorion: Would you express your own opinion about this in terms of “in
Canada”. Do you believe that it is only its geographical sense that we have to
understand by these words, or is it the legal sense?
Mr. McInnes: I would think probably that the meaning of the bill is in its
legal sense rather than its geographical sense. However, we have suggested that
as a possible matter which may require clarification.

Mr. Dorion: But your own opinion is that it is in the legal sense.
Mr. McInnes: Yes.
Mr. Dorion: Also we have to take into consideration the context. We have
paragraph 3 of the present bill of rights which refers to “all the acts of the
Parliament of Canada”. I believe we have to take that into consideration when
we have to determine the meaning to be given to a part of the bill.

Mr. McInnes: Yes.
Mr. Deschatelets: If I understand it correctly the main concern of the
members of the Canadian bar association is this difficult question of the
authority to act when we are speaking about property and civil rights and
this question of the jurisdiction of the legislatures and the federal govern
ment. This is the main point.
Mr. McInnes: One of the main points I have endeavoured to suggest is the
uncertainty, as you say, in the respective spheres of legislative jurisdiction.
Mr. Deschatelets: On pages 12 and 13 there is reference to a possible
way of overcoming this uncertainty by referring it to the Supreme Court of
Canada to have a decision as to the respective jurisdiction in respect of
property and civil rights. At the end of your quotation on page 13 I note that
there are some members of this group who would consider that we should
wait until particular cases arise. Could you tell me if it is the feeling of
most of the members of the Canadian bar association that we should submit
the bill of rights in its present form at this stage to the Supreme Court of
Canada?
Mr. McInnes: To answer you I would say that that thought has been
expressed by many, bqt when I say that it is the feeling of the Canadian bar
association, I would have to say that there are 8,100 members and I can
only interpret what some of them say. Some of the people have put it forward
in debates that we have had, and in correspondence, and these articles, sug
gesting that this bill should be submitted to the Supreme Court for a ruling
or interpretation.
Mr. Deschatelets: Arising out of my question, could you tell us if most
of the members of your association would think that we should have in this
country only one bill of rights, which would apply to the whole territory,
instead of having 11 bills of rights, one for each province?
Mr. McInnes: That "is a difficult question to answer. There is a bill of
rights legislation in Saskatchewan, and there was one in Alberta, which I
believe was declared to be invalid. Other provinces have various bills which
are, in part, bills of rights; but to say that we should have one as distinct
23534-1—81
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from 11, and to express the belief of the whole of my association—I cannot
do it. I can only express my own thoughts about it. I do not know that I have
ever heard a full explanation of that.
Mr. Deschatelets: Is it not your personal view that before this bill be
passed the provinces should be consulted as to the opportunity or the advisa
bility of adopting this bill in its present form?
Mr. McInnes: I find that very difficult to answer.
Mr. Mandziuk: On a point of order; I do not believe these are fair

questions to put to Mr. McInnes. I think he expressed an unbiased view. He
expressed the views as they exist in his association and I do not think he
should be asked to express his personal views.
Mr. Deschatelets: If you will permit me, the witness has shown so much
knowledge that he can defend himself, I think, quite easily.
Mr. Mandziuk: I accept that. I would like to know if he is speaking
for the association or for himself, because the association is not agreed. There
are many members of the association who are not in favour of a submission
of this bill to the Supreme Court. But you are attempting to try to put it
into his mouth that it is the view of the majority of the members of his
association.
The Chairman: Might we resolve this difficulty in this way: may we first
of all question Mr. McInnes in the field in which he has agreed to answer
questions, and direct our questions to the views of the groups or members of
the bar association, in so far as he is able to express them, inasmuch as he has
already in his brief indicated the present views that exist; and then after
having done that, if Mr. McInnes would be good enough to express willingly—
and he is under no obligation whatsoever to do so—but everyone has great
respect for his personal opinion; and if he would care to qualify them as being
his personal opinion, and if he would care to advance his personal opinion, I
am quite sure that the members of the committee would be glad to have his
personal opinions; because in the final analysis we are going to be called upon
to exercise our own personal opinions.
That would mean, then, that any questions may be proceeded with dealing
with the views of the bar association or of portions of the bar association: and
then we will come to his personal views later on. Is that agreeable to the
committee?
Agreed.
Mr. Batten: I am looking for personal information. I am not a lawyer. Is
it usual to ask the Supreme Court to decide whether a bill is within the con
stitution before the bill has been passed?
Mr. McInnes: It has been done, and within recent #vears. I have forgotten
what the bill was. There was one—yes, a reference of the Alberta statute,
was one.
The Chairman: Your question was whether it was usual.
Mr. McInnes: There have been a few references, but how many I am
not prepared to say.
The Chairman: The question was whether it was usual to do that. I would
be inclined to disagree with you, personally, on that, because we pass many,
many statutes in parliament.
Mr. Batten: The chairman is a lawyer, you know.
Mr. McInnes: It is not usual, no. There have been references; but as to
whether bills have been actually passed and then referred to the Supreme
Court, frankly I do not know, and I do not want to say something about which
I am not sure.
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Mr. Rapp: I would like to ask Mr. Mclnnes a question: the brief stated
that there is merit in the bill of rights at this time, when it more or less
strengthens the position of Canada within the country, and outside among
other nations. Would you then consider that the step taken by parliament by
this act to produce a bill of rights was a timely step?
Mr. McInnes: That is the view of many; it is an educational matter,
especially with human freedoms being pertinent as they are right now.
Mr. Rapp: You do not think it is more or less overdoing it? That is your
opinion of it?
Mr. McInnes: That is my own. My own views and those of the Canadian
bar association may be different. It is not that I am trying to hedge away from
your question.
Mr. Rapp: Thank you very much.
Mr. Korchinski: I would like to ask about page 9 of the brief where
Mr. McInnes makes reference to section 2(a) of the bill, which includes a “due
process of law” clause; and he suggests that it creates some uncertainty. I
wonder whether the Canadian bar association has given some consideration
to that point, or if not consideration, whether it has given any consideration to
an alternative in any way so as to avoid that particular uncertainty that is
created?
Mr. McInnes: I have not attempted, nor has the association attempted to
draft any amendments. That may be a complaint which might be legitimately
made of us, that is, why we have not come here with some draft bill. But we
did not consider it to be our function.
Our purpose in coming here is to bring up some of the anomalies or uncer
tainties. I do not know if I can ever specify a remedy, and we certainly do
not have any instructions from our association to do so.
The Chairman: I wonder if your failure there is not also indicated by your
brief, in that you doubt that you could arrive at a draft bill which would meet
with the approval of the members of the association, or even with the approval
of a majority of them?
Mr. McInnes: That is the difficulty. The association met last year in
Vancouver, and it will meet next year in Quebec. These matters are referred
to sub-sections, and you get the views of those sub-sections and then they are
referred to the whole convention in general meeting. A full debate on a matter
of this kind is very difficult. However it has been studied by the sub-sections.
Mr. Korchinski: In section 3 you ask the question whether capital or
corporal punishment would be in fact abolished. My question is this: in
instances where other countries have a bill of rights, no doubt some of those
countries also have capital or corporal punishment. Could you possibly explain
how they get around that conflict?
Mr. McInnes: I do not know if I can. But thought changes; legislative and
judicial thought changes; and what may be acceptable in one generation, may
not be so in another. I would remind you of the awful penalties there were
under English acts of long ago, which you would not have now.
The suggestion has been put forward by some at least that whipping or
hanging may not be proper under this bill, and that it would be in conflict with
the provisions of the Criminal Code in that respect. That has been offered as
one of the matters we have to consider.
Mr. Rapp: Mr. Chairman.
The Chairman : Just a minute.
Mr. Rapp: I have to go, Mr. Chairman.
The Chairman: Would you yield to Mr. Rapp, Mr. Korchinski?
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Mr. Korchinski: I beg your pardon, Mr. Chairman?
The Chairman: Would you yield to Mr. Rapp who has to leave?
Mr. Korchinski: Certainly.
Mr. Rapp: I have to go a special meeting.
The Chairman: I have been listening to the democratic convention.
Mr. Rapp: Two briefs that were presented to us this morning expressed
the view or the desire that a standing parliamentary committee be established
to give continued examination to the bill of rights. Another brief stated that
immediately upon the passage of this bill a human rights section should be
established within the Department of Justice. Do you consider there is a need,
if the bill passes, for either a committee to be established to review from time
to time the need for amendments, or the addition of new paragraphs, and so on?
Mr. McInnes: I can only express a personal opinion in this regard.
Mr. Rapp: Yes, that would be fine.
Mr. McInnis: My personal opinion is that parliament is sovereign and it
can bring up its bills at any time, and can report them at any time.
Mr. Rapp: By a committee?
Mr. McInnis: By a committee or otherwise, so my personal view is that

there is hardly any need for this. That is my own view only.
Mr. Rapp: Thank you very much.
The Chairman: Would you like to complete your questions, Mr. Korchinski.
Mr. Korchinski: Dealing with clause 4, which is a provision in respect of
the minister’s studying to determine if there is any conflict with existing
legislation, in your opinion, would you think this bill would override all existing
legislation?
Mr. McInnis: Expressing my personal opinion, I do not think so, no.
Mr. Korchinski: You would not think so?
Mr. McInnis: No, I would not think so, not all existing legislation, no.

Mr. Korchinski: What effect would legislation have which is enacted
in the future and which might be contrary in some aspects?
Mr. McInnis: That is what I am saying as part of our brief; legislation
may be passed in the future, and the later legislation would be, I would think,
regarded as abrogating the bill of rights. A great deal would depend on the
language that is used. It is difficult to make a particular statement. As I say,
you would have to see the subject matter of what the future legislation is.
The Chairman: I was wondering in connection with that, Mr. McInnes,
if you are quite conscious of the words that have been inserted in clause 3:
“unless it is otherwise expressly stated in any act of parliament of Canada
hereafter enacted”?
Mr. McInnes: What I had in mind, Mr. Chairman, is, does the bill of
rights effect juveniles and the powers that certain people have over them? I
cannot believe that it abrogates those things, and that is what I had in mind.
Mr. Korchinski: That brings up another question. Would it be a matter
of interpretation by the Supreme Court as to which act overrides the other?
Mr. McInnes: It is certainly a matter for the courts, and when I say,
“courts”, I remind you that you said the Supreme Court. This situation would
be referred to the Supreme Court, again, by way of reference, and then they
would deal with it. If it involved a matter that arose in one of our ordinary
courts, or was sent to that court, then it would be dealt with by that court.
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Mr. Korchinski: This would leave certain leeway as to interpretation.
One judge might interpret the bill of rights as having jurisdiction over another
particular act, and another judge might have an entirely different view?
Mr. McInnes: That could happen and has happened in regard to other
matters, of course.
Mr. Stewart: Mr. Chairman, possibly Mr. McInnes has been asked this
question when I was out, but the association’s opinion is that a reference would
be better made to the Supreme Court, as the circumstances required, rather
than before the bill was enacted?
Mr. McInnes: I can only answer that, Mr. Stewart, by saying that some
individuals have put forward that view. The association as such, has not
passed any special resolution that it should be referred to the Supreme Court
of Canada.
Mr. Stewart: It was also suggested at one of our previous meetings that
there might be some retroactive effect to the words in clause 2 of the proposed
bill, that it did apply, by setting out that these freedoms had always existed,
and that legislation had been made in contemplation of these rights. Is that
idea too far fetched?

Mr. McInnes: The view of many is that these rights, which are set out
there, already existed, and we already have safeguards by decisions, by custom,
and by general recognition.
Mr. Stewart: And by implication, any statute was made, in contemplation
of that?
Mr. McInnes: That is right.
The Chairman: Mr. McInnes, I do not know whether this would be a
fair question to ask you or not, but it has been indicated that the statement
that these rights have always existed, is sort of a legislative lie; would you
care to make any comment in that regard?
Mr. McInnes: I do not know if I can usefully add anything. Some of these
freedoms, such as freedom of religion and freedom of speech, go back to earliest
times. We have had a series of judicial decisions dealing with these. I am not
sure if I have got your question exactly, Mr. Chairman.
The Chairman: I was simply stating that it had been indicated to the
committee by another witness, who took quite decided exception to that state
ment,—I do not know whether he called it a statutory lie or legislative lie—
and said that it was not true. I was just wondering if you felt that perhaps the
committee should modify that statement in some way.
Mr. McInnes: My own view is that—I am speaking personally now—our
decisions and our courts have safeguarded these rights throughout generations.
I am expressing, as I say, my own personal view on that.
Mr. Korchinski: Perhaps Mr. Chairman, you might have Mr. McInnes also
express the opinion that these rights have always existed but we do not
always respect them.
The Chairman: It would be entirely correct to say that it is not without
some truth.
Mr. Korchinski: Mr. Chairman, I would like to ask one more question,
and then I will yield to anyone else.
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In the submission presented by the Alberta bar association it was suggested
that perhaps some penalty should be provided against persons who dis
criminate. I notice that there is no reference in your submission to the pro
vision of any penalties in the event that a person does not abide by these
provisions. In your opinion, or in the opinion of the association, do you
feel that perhaps we could strengthen this bill by adding such a provision?
Mr. McInnes: My own opinion is that it would not.
Mr. Korchinski: All right.
Mr. Dorion: Coming back to the formula at the beginning of clause 2
which reads: “it is hereby recognized and declared that in Canada there have
always existed and shall continue to exist—”, may I note that there is some
thing similar in chapter 175 of 14-15 Victoria in respect to religious liberty,
and we have, in the preamble, this expression, “whereas, the recognition
of equal quality among all religious denominations is an admitted principle of
colonial legislation”. I believe that it is a historical mistake, or error. I
understand by that, that it is only equal in respect to the formula of inter
pretation, do you not believe that?
Mr. McInnes: That may be. I would like to answer your question use
fully but I do not know that I can do so sir.
Mr. Dorion: You do not know that?
Mr. McInnes: I am not familiar with that statute, to which you refer.
Mr. Dorion: This is the statute of worship.
Mr. McInnes: I am not familiar with the terminology.
Mr. Dorion: No. I quoted it to you only to emphasize the point, and to
show that it is only a question of interpretation.
Mr. McInnes: Yes.
Mr. Dorion: It is only for the interpretation of the statute that we have
these words.
Mr. McInnes: Your are referring to “in Canada”?
Mr. Dorion: Yes.
Mr. McInnes: I think that may be a fair assumption.
Mr. Dorion: I would like to ask another question. Do you believe that
this draft of the bill of rights would affect the provincial libel act?
Mr. McInnes: It may very well be. That is one of the uncertainties that
could very well exist, I would say, even if we interpret the words “in Canada”
by meaning without the federal jurisdiction.
The Chairman: Do you mean “within” the federal jurisdiction?
Mr. Dorion: Yes.
Mr. McInnes: Well, there is room for a conflict there; that is all I can say.
I believe there is one of these uncertainties.
Mr. Dorion: There would be room for interesting debate for lawyers?
Mr. McInnes: Exactly.
Mr. Deschatelets: Mr. McInnes, do you think that the bill, in its present
form, can be used as a legal basis, if passed, by any Canadian citizen who
would be denied any rights set out in article 2—and perhaps I could make
myself clear with an example.
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Suppose this bill is adopted in its present form—and let us take Ontario
and not Quebec, because we will leave Quebec alone for a while. Suppose in
Ontario a coloured man is being refused admission to a hotel because of his
colour. Do you think this man could find relief in this bill of rights and use
it as a legal ground under article 2?

Mr. McInnes: He could certainly say, “This is one of the fundamental
freedoms that the parliament of Canada has set out, that there should be no
colour bar”, or, “that there should be freedom of race”, and so on. I would
say that he could put his feet on that bill.
Mr. Deschatelets: As a lawyer, would you take this case?
Mr. McInnes: Lawyers, as you know, raise all sorts of defences; whether
they believe in them or not is not always the point.
Mr. Dorion: On that question raised by Mr. Deschatelets, I believe that
the first question to decide would be the following one: Is a tavern a public
place or a private place? And if the courts decide it is a private place it is
not within the federal jurisdiction. I remember a case—the Christie case, a case
to which a witness referred; but there is also another very interesting case on
it, the case of Bouchard.
Mr. McInnes: Yes, I have a memorandum on it here.
Mr. Dorion: It was decided by the Supreme Court, and it was decided that
the seashore may be a public place but may also be a private place. In that
precise case it was decided it was a private place. It was decided by the appel
late court of Quebec and not the Supreme Court.
Mr. Stewart: The parliament of Canada could, under the guise of criminal
law, make it a criminal offence to discriminate against a coloured person by
refusing him beer.

M. McInnes: This is one of these uncertainties.
Mr. Deschatelets: Do you not think, if this bill of rights means some
thing, there will not be in the future any question about whether it is a public
place or a tavern, or anything? There is nothing there which says that. They
say there will be from now on no distinction by reason of race—
Mr. Dorion: There is a question of evidence to decide before.
Mr. Deschatelets: Otherwise the bill of rights does not mean anything.

Mr. McInnes: As I understand it, it is intended to be a statement of
fundamental rights, wherever they are.
Mr. Dorion: We have not to forget it is a bill of rights. The purpose of a
bill of rights, I believe, is to fix the nature of relations, not between individuals
but between the individual and the state. If we take that principle into con
sideration, if we go into a private place, I do not believe the bill of rights may
be applied against another individual. It may be applied against the statute of
a state and against the laws of that state. Do you not believe that?
Mr. McInnes: What you are saying, as I understand it, is that this is
between the state and the individual, rather than individuals as such; and that
something can take place in a residence that the bill would not be applicable
to at all, a private house. That is something I do not know.
The Chairman: I wonder, Mr. McInnes, if we are not becoming a little
unduly apprehensive about the field upon which this bill operates. Take, for
instance, civil property rights. It is not correct to say that the federal government
has no jurisdiction in respect of property, because we know that the theft of
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property is constituted a crime, and there is no question about the jurisdiction
of the federal government to legislate in that respect affecting property. So
that all legislation of the federal government must be within the powers of the
federal government, if it is to have any effect. The courts are set up and do
determine whether or not in any statute of the federal government there is
any excess of jurisdiction.
Mr. McInnes: There is some revelance of matters over which both
provinces and the dominion have jurisdiction. They both legislate in some
fields—insurance, in part, I believe, and some others I have forgotten for the
moment.
Mr. Dor ion: But I believe we have to avoid litigation as much as possible.
The Chairman: We should not promote any litigation!
Mr. Dorion: We have sufficient work to do already!
The Chairman: I have one final question, as far as I am concerned, Mr.
McInnes. Do you believe that the enactment of this bill would be worse than
having nothing at all, or anything to that effect?
Mr. McInnes: No, I do not believe that. I see that one witness said that,
or one representation was made to you to that effect. Personally, I do not join
in that thought.
The Chairman: Thank you. Are there any further questions?
Mr. Badanai: Mr. Chairman, I would like to ask Mr. McInnes: Does he
think that a term of the present bill, if enacted, might prompt people to engage
in litigation which may be unsuccessful because of the existence of prior and
later enactments which, because they are more precise and more applicable,
may prevail?
Mr. McInnes: I do not know I can answer your question. I think I can
foresee—and, again, I am speaking personally-—that there will be a great deal of
litigation arising out of this bill. I believe that is the case. Perhaps I have not
answered your question though.
Mr. Badanai: That is the question I would like answered, yes, whether the
bill is provocative of litigation?
Mr. McInnes: I do not know it is provocative of litigation, but I think
litigation will result, because this bill will be raised as a defence, I believe, in
a great many instances. Just what they will do—and we have drawn out some
suggestions it is a little hard for me to anticipate; but I say it will be quoted as
a defence in a great many cases where people are charged.
The Chairman: I have one more question I will ask you privately.
Mr. Stewart: That will cost you money!
The Chairman: Mr. Martini, I believe you had a question to ask.
Mr. Martini: Mr. Chairman, what I have to say has nothing to do with

asking any questions. I only want to draw to the attention of the committee
that this bill has been talked about for about three days in the House of
Commons. With the overtime, I would say it took about six times; that is,
counting the overtime that we are working now.
It was known for over two and a half years—or even before that—when
Mr. Diefenbaker, the Prime Minister, was first elected, that he was going to
present this bill.
Several briefs have been turned in to Mr. Diefenbaker, and I am sure that
every brief has been given serious consideration. I also feel that when the
Prime Minister called in his advisers, or technicians, or whatever you want to
call them—experts—to draft this bill, they also consulted with the Department
of Justice. I feel that they have done that.
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Also, I feel that the thought behind that was to present a bill that would
do the job. The men who were called together to draft this bill have looked
over all the briefs—and I think everyone who has turned in a brief, including
these gentlemen who have come here today, are to be complimented for trying
to help the government—any government—to make better laws.
Therefore, Mr. Chairman, I feel that this bill has been given serious con
sideration, and they have come up with a bill that at this time goes as far as
it can go. I think that if we permit this bill to be passed as soon as possible,
then from time to time we could see just what effect it is going to have in
Canada; and when a specific case comes up, in any field, to an individual or
to organizations, we should have a test case of some sort to remedy what
faults it may have.
So I think, Mr. Chairman, that we could go on listening to all sorts of
people and it would not get us very much further. I respect the bar associa
tion: I feel that they should, of all people, present one of the best bills, because
they would always present something that would have its good effects and
its bad effects, so that they could get out of it at some time. You find one
lawyer will defend you for your liberties, and another lawyer will try to take
those liberties away from you. But at this moment I think we could go on
listening to all sorts of briefs, and it would not improve this bill; it would
not make this bill any better than it is at the moment.
What I am trying to convey is this: even when the aeroplane was first
invented, it did not do the job, perhaps, and some people said, “It cannot be
done; it will not fly”. But look at what we can do today! The automobile, or
anything else, is another example of this.
This is a bill of rights that everybody was talking about. Everyone was
saying, “Why does he not introduce it now”? We have reached the point
where it has been introduced, and I think that the best minds in Canada in
that field have been called together by the Prime Minister; they have given
their best to bring out a bill that will do the job at the moment.
Most people said, when this bill was first introduced, “It is a good bill;
but it does not go far enough”. I think we all agree that it does not go far
enough; but we cannot put our finger on where it does not go far enough.
Also, I may say that in the house everybody voted in favour of this bill,
and the Prime Minister made it clear that he himself was not satisfied with
it as it is today. We do know that he intends to improve it: not only he, but
whatever we present at future cessions is going to improve it. But the only
way we can improve it is by having some specific case, so that we can say,
“This is where it does not function”, and we can make the necessary change
when the time comes.
Mr. Chairman: I hope I have made myself clear. With that, I should like
to move—if I can get a seconder; and I do not know if I am in order—that we
report this bill to the house and let it be passed. That would not stop any
delegations coming before this committee to present their briefs. Let us see what
future amendments we can make to it; but let us put it to work and see just
what it can do. Until we see what it can do, we do not know what amend
ments will be needed. Right now, all we have been getting is general criticism;
but no one can put his finger on any one clause in this bill and say that it
should be changed to such-and-such—because I feel that the Department of
Justice, and every other department that was called in on the drafting of this
bill, must have given advice on clause 6, where parliament will be called in
case of war, and its effects on this bill. You have to change the War Measures
Act for that, if this bill does not have any effect. Then later it will have more
teeth, perhaps, in this bill of rights.
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Therefore, Mr. Chairman, I should like to move—if I can get a seconder—
that this bill be brought to the house and reported without amendment, and
let us see just what it can do.
Mr. Badanai: Mr. Chairman before you put the question—
The Chairman: Mr. Badanai, I do not think discussion is open unless there
is a seconder.
Mr. Badanai: I want to say this—
The Chairman: You may make a statement later. I will call for a seconder.
Mr. Badanai: All right.
The Chairman: Is there a seconder for the motion? Before you make your
statement, Mr. Badanai, I gather that what Mr. Martini had in mind was
that we should not hear further evidence; but I would expect that he would
want us to consider the bill. He is apparently disposed to be satisfied with
the bill as it is presented, and wants this committee to report it without
amendment.
There is no seconder, so the motion is dropped.
Perhaps, inasmuch as we are getting into another field, and I believe that
our witnesses would like to leave, we might continue with this matter, if you
would just wait for a few moments. I want to call a meeting of the steering
committee. But I think we should dismiss the delegation now.
Mr. Stewart: Are there no other witnesses for this afternoon?
The Chairman: There are no other witnesses for this afternoon. Before Mr.
Mclnnes, Mr. MacKay and Mr. Merriam leave, I would like, on behalf of the
committee, to express to you gentlemen our deep gratitude for not only coming
to the committee—I think this may be a little repetitious of what I have said
before—but it is a very excellent brief that has been presented by you.
I do not think it solves our difficulty; but at least it is going to be very
helpful, and we appreciate it. It certainly has pointed up the differences of
opinion which exist in your bar association and, I think, amongst the public
generally. We want you to know that we are very grateful to you, and I hope
we have not been too hard on you in our questioning.
Mr. McInnes: That is very kind of you, sir. Thank you all very much.
Some Hon. Members: Hear, hear.
The Chairman: Mr. Badanai, if you feel that you would like to make a
statement, please proceed.
Mr. Badanai: Mr. Chairman, I was going to say that I could not let the
statement of Mr. Martini go by unchallenged. We are trying to make a better
bill, if possible; that is the reason why we have asked these witnesses to
appear—and we hope to hear more. With their help and assistance we are
going to be able to improve the bill. That is the reason we are meeting here;
that is the reason the Prime Minister has indicated that the bill should be
examined by a committee.
If there was no intention of trying to improve the bill, then the committee
would be quite unnecessary. For that reason, I could not very well go along
with my good friend, Mr. Martini.
The Chairman: Let us not get into a debate on that point.
Mr. Martini: Before we adjourn, Mr. Chairman, I know you are going to
be talking about a preamble some time or another.
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This one is not perfect, but I would like to present it to you so that you
can have copies made and pass them around. It may be that you will not uSte
it; however, it does not matter. I have four or five copies here of my suggested
preamble, which reads as follows:
There are certain rights which Canadians claim as their birthright
to which our laws conform, and by which we demand to be governed.
Some of these come down to us through ancient liberties won by the
British people over the centuries; such rights, inherent in Canadian law,
as those set forth in the Magna Carta, the Petition of Right, the Habeas
Corpus Act, and the English Bill of Rights of 1689.
Other liberties have become part of our way of life and are generally
recognized as fundamental to it. To these, the natural rights of all
Canadians, may be added the broad statements of principle contained
in the United Nations universal declaration of human rights which has
been subscribed to by representatives of the Government of Canada.
These are our rights.
Some of these have been obscured by passage of time. Others,
though taken for granted, are nowhere explicitly set forth in constitution
or statute. And there is not a single document to which Canadians can
refer to find their essential and rightful liberties enumerated.
It is timely and useful, in a world torn with conflicting ideas and
forces, that Canadians should affirm their rights and incorporate them
in a broad statement of principle, in a single document.
In order that all shall know that everyone in Canada has the
right to life, liberty and security of person this declaration of the rights
of Canadians is endorsed. The enumeration in this declaration of certain
rights shall not be construed as denying or disparaging others retained
by the people.
The Chairman: Thank you, Mr. Martini.
We have a letter—at least, I think it is presented in the form of a letter—•
from the Canadian chamber of commerce, and it is dated July 14, 1960. I think
this letter should be tabled at this time, and distributed amongst the members
of the committee.
Perhaps it could be referred to at the next meeting.
We have no witnesses scheduled for tomorrow and, as yet, we have none
scheduled for Monday.
I would suggest that the adjournment be àt the call of the Chair. However,
we will endeavour to secure an organization to appear before the committee
on Monday. I do know that we will have work for Tuesday.
Mr. Dorion: Before we adjourn, Mr. Chairman, I would like to submit
to the committee a suggested preamble. It reads as follows:
Whereas it is meet and proper to set out by way of preamble to
this act that Canada is a Christian, sovereign and democratic country;
that Canadian citizens have a fundamental and sincere belief in God; that
they wish and desire to preserve the rule of law, to maintain the rights
and freedoms obtained through their own efforts and the heroic struggles
of their fathers throughout the years and more particularly during the
first and second great wars; that they believe also that those rights
and freedoms are conducive to a true social order based on justice and
charity and are part of their inheritance;
Therefore . . .
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APPENDIX A

Resolutions concerning the proposed Bill of Rights,
adopted by the Alberta Branch of The Canadian
Bar Association, February 1, 1960
Resolved that approval be given to efforts to assure trial by due process
of law and that the government be recommended to give careful consideration
to the examination of the Criminal Code and other statutes and the common
law rules with a view to determining how they can be strengthened, and to
consider whether it might be desirable, with a view to convenience and avoid
ance of conflicting provisions, to put any further safeguards in the statutes
themselves, and in the case of administrative agencies to consider a code of
administrative procedure.
Resolved that the Council recommend to the government consideration of
the need for anti-discrimination legislation bearing in mind that the victim
of discrimination often needs not merely protection against discriminatory legis
lation, but affirmative help in the form of government intercession, and sanc
tions against those persons who discriminate against him.
Resolved that the government consider the implications on the existing law
of the declarations of freedom, and whether it might be desirable to use the
Criminal Code and other statutes as a medium for securing these freedoms.
Resolved that the government consider whether safeguards might not be
provided in The War Measures Act to protect against possible abuses that
might recur and that have no relation to the war effort, such as the denaturaliza
tion of Japanese, sale of Japanese lands in World War II, internment provi
sions and the espionage case.

APPENDIX B

BILL OF RIGHTS
“The resolution hereunder was passed at a meeting of the Ontario Sub
section on Civil Liberties and recommended to a general meeting of all the
Ontario members of the Canadian Bar Association and passed by them on the
6th day of February, 1960.
“Whereas the Government of Canada has announced that it intends to ask
the present session of parliament to enact a Canadian Bill of Rights Act;
“And Whereas the legal profession and members of this Association are
vitally concerned with any legislation having to do with the fundamental
freedoms and human rights of the individual;
“And Whereas the Association for Civil Liberties has prepared a draft
Bill of Rights Act which has been placed before this Association for endorse
ment or otherwise;
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“Now Therefore be it and it is hereby resolved that this Association recom
mends that if any Canadian Bill of Rights Act is passed by Parliament at its
current session, there should be included as essential parts thereof the provi
sions, rights and freedoms contained in the hereunto annexed draft Bill of Rights
Act, realizing that the assurance of such rights can be accomplished by such
Act only in the areas of legislation within the competence of the Parliament of
Canada.”
DRAFT BILL OF RIGHTS
The history of mankind establishes, as the United Nations Universal Decla
ration of Human Rights proclaims, that recognition of the inherent dignity and
worth of every member of the human family and the preservation of the human
rights of the individual are the foundation of freedom, justice and peace in
the world.
Because these human rights form a fundamental part of our Canadian
heritage and citizenship, respect for these rights is the cornerstone upon which
the welfare of our people and the future of our nation rest.
It is therefore essential to the maintenance and development of the demo
cratic way of life in which we Canadians are dedicated that the human rights
of every person within our borders be clearly stated and protected to the end
that each individual may achieve fully his inherent dignity and worth.
Her Majesty by and with the advice and consent of the Senate and House
of Commons of Canada therefore enacts this Act for the recognition and pro
tection of the Human Rights and Fundamental Freedoms of the people of
Canada.

Article 1
This Act shall be known as the Canadian Bill of Rights Act.

Article 2
Every person who comes under the jurisdiction of the Parliament of Canada
is entitled to the human rights and fundamental freedoms set out in this Act
and shall be protected against their violation.

Article 3
Everyone has the right to life, liberty and security of person and the right,
not to be deprived thereof except on such grounds and in accordance with such
procedures as are established by law.

Article 4
No one shall impose or authorize the imposition of or be subjected to tor
ture or to cruel, inhuman or degrading treatment or punishment.

Article 5
No one shall be held in slavery or servitude or required to perform forced
or compulsory labour.

128

SPECIAL COMMITTEE
Article 6

Everyone is entitled, in the determination of his rights and obligations or
any charge against him, to a fair and public hearing, in accordance with the
principles of fundamental justice, within a reasonable time by an independent
and impartial tribunal established by law.
Article 7
Everyone charged with a criminal offence has the right to be presumed
innocent until proved guilty according to law.
Article 8
Everyone charged with a criminal offence has the following minimum
rights:
(a) to be informed promptly, in a language he understands, of the
nature of and reason for the charge against him;
(b) to defend himself in person or to retain and instruct counsel of his
own choosing without delay or if he has not sufficient means to pay
for legal assistance it shall be provided free when the interests of
justice so require;
(c) to examine or have examined witnesses against him and to obtain
the attendance and examination of witnesses on his behalf under
the same conditions as witnesses against him;
(d) to have the free assistance of an interpreter if he cannot understand
or speak the language used in court.
Article 9
Everyone who is deprived of his liberty by arrest or detention is entitled
to take proceedings by which the lawfulness of his detention shall be decided
speedily by a court and his release ordered if the detention is not lawful.
Article 10
(a) No person shall be compelled to give evidence before a court, tri
bunal, commission, board or other authority if he is denied the right
to counsel or other constitutional safeguards;
(b) No person shall be compelled in any criminal case to be a witnèss
against himself.
Article 11
(a) No person shall be denied the right to reasonable bail without
just cause.
(b) No person for the same offence shall be put in jeopardy or be
required to stand trial twice.
Article 12
No one shall be subjected to arbitrary or unlawful interference with his
private and family life, his home and his correspondence.
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Article 13
Everyone has the right to freedom of thought, conscience and religion;
this right includes freedom to maintain or to change his religion or belief and
freedom either alone or in community with others and in public or private,
to manifest his religion or belief in worship, observance, teaching and practice,
all without coercion in any way.

Article 14
Everyone has the right of freedom of opinion and freedom of expression.
This includes freedom to hold opinions and to seek, receive and impart infor
mation and ideas of all kinds through any media and regardless of frontiers.

Article 15
Everyone has the right to freedom of peaceful assembly and to freedom
of association with others.

Article 16
Every person is entitled to the peaceful enjoyment of his property and shall
not be deprived of his property except in the public interest and in accordance
with the law.

Article 17
Every person legally entitled to reside in Canada has the right to freedom
of movement and residence within the country and the right to leave and return
to Canada and shall not be subject to exile.

Article 18
Everyone is equal before the law and before all courts and tribunals and
is entitled to the protection of the law and to the human rights and fundamental
freedoms set forth in this Act without discrimination of any kind such as race,
colour, sex, language, religion, political or other opinion, national or social
origin, association with a national minority, property, birth or other status.

Article 19
The human rights and fundamental freedoms above set forth shall not be
denied by anyone. Any person whose human rights or fundamental freedoms
have been violated shall have an effective remedy by reason thereof and may
apply for relief on notice of motion to the Supreme or Superior Court of the
province in which the violation occurred.

Article 20
The Minister of Justice shall in accordance with such regulations as may be
prescribed by the Governor in Council examine every proposed regulation sub
mitted in draft form to the Clerk of the Privy Council pursuant to the Regula
tions Act and every bill introduced in the House of Commons to assure that the
rights and freedoms recognized by this Act are fully respected.

Article 21
Nothing in this Act shall be construed to abrogate, exclude or abridge any
rights or freedoms not set out herein to which any person is or may become
otherwise entitled.
23534-1—6
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SOURCE NOTES ON ARTICLES IN DRAFT BILL OF RIGHTS APPROVED
BY ONTARIO BRANCH OF THE CANADIAN BAR ASSOCIATION
Preamble is original.
Article

1—Title.

Article

2—Original.

Article

3—From Prime Minister’s Bill C-60, United Nations Declaration and
Draft Covenant, Council of Europe Convention on Human Rights
and Fundamental Freedoms of 1950.

Article

4—From Prime Minister’s Bill C-60, United Nations Declaration and
Draft Covenant, Council of Europe Convention on Human Rights
and Fundamental Freedoms of 1950.

Article

5—From United Nations Declaration and Draft Covenant and Council
of Europe Convention.

Article

6—From Bill C-60, United Nations Declaration and Draft Covenant
and Council of Europe Convention.

Article

7—From United Nations Declaration and Draft Covenant and Council
of Europe Convention.

Article

8—From Council of Europe Convention; most of it from United
Nations Declaration and Draft Covenant and part in Bill C-60.

Article

9—In Bill C-60, United Nations Declaration and Draft Covenant and
Council of Europe Convention.

Article 10—(a) In Bill C-60, United Nations Declaration and Draft Covenant.
(b) In United Nations Draft Covenant and U.S. Bill of Rights;
Constitution of India.
Article 11—(a) In Prime Minister’s resolution of 1955; in U.S. Bill of Rights,
Convention of Council of Europe.
(b) In U.S. Bill of Rights, Constitution of India.
Article 12—In U.N. Declaration and draft covenant; Council of Europe
Convention.
Article 13—In Bill C-60, United Nations Declaration and Draft Covenant;
Council of Europe Convention.
Articles 14, In Bill C-60, United Nations Declaration and Draft Covenant;
15 and 16—Council of Europe Convention.
Article 17—In United Nations Declaration and Draft Covenant.
Article 18—In Bill C-60 and in United Nations Declaration and draft covenant
and Council of Europe Convention.
Article 19—In Prime Minister’s resolution of 1955.
Articles 20
and 21—In Bill C-60.
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APPENDIX "1"

Submission presented
to the
Special Committee
of the House of Commons
on Bill C-79
by the
Canadian Jewish Congress

at the Parliamentary Buildings in Ottawa
on July 15, 1960
Mr. Norman L. Spencer, M.P.,
Chairman, Special Committee on Bill C-79,
House of Commons,
Ottawa.
Sir:
We appreciate the opportunity of placing before you and the members of
the Special Committee on the Act for the Recognition and Protection of Human
Rights and Fundamental Freedoms our representations on the proposed Cana
dian Bill of Rights.
The Canadian Jewish Congress has been intensely interested in and
directly concerned with the promotion of human rights and fundamental free
doms, both by international and domestic legislation. A delegation of our
Congress attended the 1945 San Francisco Conference advising on the formula
tion of some of the basic articles of the United Nations Charter dealing with the
protection of human rights, and ever since has been active in the field. Our
Congress has worked for the rights of all human beings and regarded the rights
for Jews as being simply one manifestation of the rights for all.
We like to recall that on June 9, 1948, we appeared before the Special
Joint Committee on Human Rights and Fundamental Freedoms of the Senate
and the House of Commons of Canada, then sitting under the chairmanship of
the Rt. Hon. Mr. J. L. Ilsley and the Hon. Sen. L. M. Gouin. We then submitted
a statement on the significant contribution which Canada could make by
associating herself with the international endeavours, then incipient, for the
protection and preservation of human rights and we made a number of com
ments on the drafting of an International Declaration of Human Rights.
Then again, on April 27, 1950, when the Special Committee on Human
Rights and Fundamental Freedoms of the Senate held its hearings, we once
more had the privilege of appearing. We then were much impressed with
Senator Roebuck’s motion which favoured the inclusion in the Canadian con
stitution of a section guaranteeing human rights. At the same time we pointed
out some of the areas in which human rights could be protected by federal
legislation, including fair employement practices concerning persons coming
within federal jurisdiction and the possible uses which can be made of the
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criminal law power reserved to the federal government. Indeed, some of these
ideas have since become fully accepted means of advancing human rights in
Canada—and we are far from claiming more than a very modest share of credit.
When a Citizens' Commission on Human Rights met in the National Capital
on December 8, 1958 to mark the 10th Anniversary of the Universal Declara
tion of Human Rights, we again made a submission, dealing inter alia with Bill
C-60 as at the time the Prime Minister’s draft Bill of Rights was known, the
principles of which we highly commended, coming however to the conclusion
that they were deserving of “a better framework of application and enforce
ment than is presently provided.”
We gave further consideration in co-operation with other organizations and
on April 29, 1959 we associated ourselves with a submission to the Prime
Minister, made by a number of national groups under the leadership of the
Association for Civil Liberties, welcoming “as an interim measure” the adoption
by Parliament of a Canadian Bill of Rights Act, pending achievement of the
ultimate goal of a constitutional amendment.
This indeed is still the pervading conviction of our organization. We are
able today to express here some of the sentiments of the Canadian Jewish
Congress, speaking for the Canadian Jewish community, by stating the follow
ing:
( 1 ) We highly commend the Canadian Government for having introduced
Bill C-79 and recommend its early adoption with such refinements
of text as the labours of this committee will produce.
(We refrain from listing some of the shortcomings of the Bill that
have occurred to our Legal Committee, most of which have also
been identified during the parliamentary debate and which will
doubtless be dealt with by legal authorities appearing before this
Committee.)
(2) We would urge that subsequently provision be made for the estab
lishment of a Joint Committee of the Senate and of the House of
Commons on Human Rights and Fundamental Freedoms, whose
main task it would be to lay the groundwork for obtaining that
measure of agreement with the provinces which, after adoption by a
Federal-Provincial Conference, would in due course make possible a
Joint Address to Westminster. An amendment to the B.N.A. Act
should thus be sought, placing a Bill of Rights covering the fields
of provincial as well as federal jurisdiction there, alongside the
language-rights and school-rights which are already there.
(It would be our fervent hope that such Joint Address would be the
last one and that at the same time agreement could be reached for a
modus by which all constitutional amendments may be obtained in
Canada.)
(3) We would recommend that every consideration be given to making
the year 1967, when Canada will mark the Centennial of Confedera
tion, the very final date for the achievement of two all-important
goals, namely
(a) the entrenchment of the Bill of Rights in the Canadian con
stitution, and—maybe even more momentously—
(b) the “nationalization” of our very constitution, which would
then no longer be the British North-American Act, but the
Constitution of Canada.
A Bill of Rights in a Canadian Constitution—what more fitting way
could be conceived for Parliament to mark Canada’s Centennial?
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(4) One word of caution with regard to the suggestion sometimes
advanced that, if all provinces were to enact uniform complementary
bills of rights within the competence of their own jurisdiction, the
desired complete coverage would then be achieved for the protection
of human rights and fundamental freedoms.
While there may be merit in the enactment of provincial bills
of rights—again on the premise that they should be interim measures
—we cannot help being apprehensive lest these provincial bills turn
out less than uniform legislation. In this event, of course, Canada
would in this most important field become balkanized and, indeed,
the meaning and content of Canadian citizenship would vary from
province to province.
It is for this reason that we continue to urge the pursuance of
the ultimate goal of an entrenched Bill of Rights covering all
jurisdictions.
(5) Finally, as concrete suggestions for “next steps” we would recom
mend to you, Mr. Chairman and members of the Special Committee,
(a) that immediately upon passage of Bill C-79 a Human Rights
Section be established within the Department of Justice, the
function of which it would be on a continuous basis to deal
with the subject matters covered by this Bill, and
(b) that clauses be inserted in all relevant federal enactments, such
as the National Housing Act, the Civil Service Act, etc. asserting,
specifically, the principle of non-discrimination as guaranteed
by the Canadian Bill of Rights.

All of which is respectfully submitted by
THE CANADIAN JEWISH CONGRESS

MICHAEL GARBER, Q.C.,

SAUL HAYES,

Immediate Past Chairman,
National Executive Committee.

Executive Vice-President.

