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REPORT TO THE HOUSE

The Special Committee on Human Rights and Fundamental Freedoms has 
the honour to present the following as its

First Report

Your Committee has considered Bill C-79, An Act for the Recognition and 
Protection of Human Rights and Fundamental Freedoms and has agreed to 
report it with the following amendments:

Clause 1
The present Clause 1 is deleted.

Clause 2
Clause 2 is re-numbered as Clause 1; and lines 5, 6 and 7 on page 1 

of the Bill are deleted and the following substituted therefor: “1. It is hereby 
recognized and declared that in Canada there have existed and shall continue 
to exist without discrimination by reason of race, national origin, colour, 
religion or sex, the following human rights and fundamental freedoms, namely,”.

Paragraph (b), lines 12, 13 and 14 on page 1 of the Bill, is deleted and 
the following substituted therefor: “(b) the right of the individual to equality 
before the law and the protection of the law;”.

Clause 3
Clause 3 is re-numbered as Clause 2; and lines 19, 20 and 21 on page 1 

of the Bill and lines 1 to 10 inclusive on page 2 are deleted and the following 
substituted therefor: “Every law of Canada shall, unless it is expressly de
clared by an Act of the Parliament of Canada that it shall operate notwith
standing the Bill of Rights, be so construed and applied as not to abrogate, 
abridge or infringe or to authorize the Abrogation, abridgement or infringe
ment of any of the rights or freedoms herein recognized and declared, and in 
particular, no law of Canada shall be construed or applied so as to”.

In paragraph (b), lines 13 and 14 on page 2 of the Bill, the words “torture, 
or cruel, inhuman or degrading” are deleted and the following words are 
substituted therefor: “cruel and unusual”.

Paragraph (/), lines 30 to 32 inclusive on page 2, is deleted and the 
following is substituted therefor: “(/) deprive a person charged with a 
criminal offence of the right to be presumed innocent until proved guilty 
according to law in a fair and public hearing by an independent and impartial 
tribunal, or of the right to reasonable bail without just cause.”.

Clause 4
Clause 4 is re-numbered as Clause 3 and the following words are in

serted immediately after the word “in” in line 37 on page 2: “or presented 
to”; and the following words are added immediately after the word “Part” 
in line 40: “and he shall report any such inconsistency to the House of Com
mons at the first convenient opportunity”.

The following is inserted as new Clause 4: “4. The provisions of this 
Part shall be known as the Canadian Bill oj Rights.”.

23596-0—li
669



670 SPECIAL COMMITTEE

Clause 5
The numeral “(1)” is inserted immediately after “5”.
The following subsection is added to Clause 5: “(2) The expression 

“law of Canada” in Part I means an Act of the Parliament of Canada enacted 
before or after the coming into force of this Act, any order, rule or regulation 
thereunder, and any law in force in Canada or in any part of Canada at the 
commencement of this Act that is subject to be repealed, abolished or altered 
by the Parliament of Canada.”.

Preamble
The following is inserted as the Preamble to the Bill:
“The Parliament of Canada, affirming that the Canadian Nation is founded 

upon principles that acknowledge the supremacy of God, the dignity and 
worth of the human person and the position of the family in a society 
of free men and free institutions;

Affirming also that men and institutions remain free only when freedom 
is founded upon respect for moral and spiritual values and rule of law;

And being desirous of enshrining these principles and the human rights 
and fundamental freedoms derived from them, in a Bill of Rights which 
shall reflect the respect of Parliament for the provisions of its constitutional 
authority and which shall ensure the protection of these rights and freedoms 
in Canada;

THEREFORE
* * * #

A reprint of the Bill, as amended, has been ordered.

A copy of the Committee’s Minutes of Proceedings and Evidence is ap
pended.

Respectfully submitted,
N. L. SPENCER, 

Chairman.



MINUTES OF PROCEEDINGS
Friday, July 29, 1960.

(23)

The Special Committee on Human Rights and Fundamental Freedoms 
met at 9.35 a.m. this day. The Chairman, Mr. N. L. Spencer, presided.

Members present: Messrs. Aiken, Badanai, Batten, Browne (Vancouver- 
Kingsway), Deschatelets, Dorion, Jung, Martin (Essex East), Rapp, Spencer, 
Stefanson, Stewart and Winkler.—13

In attendance: The Honourable E. D. Fulton, Minister of Justice, assisted 
by the following from the Department of Justice: Mr. E. A. Driedger, Deputy 
Minister; Mr. D. H. W. Henry, Director, Advisory Section; and Mr. H. A. Mc
Intosh, Legislation Section.

Following the observation of quorum by the Chairman, Mr. Fulton ex
plained certain remarks he made to the Committee at its last meeting.

The Committee proceeded with the further consideration of Clause 3 of 
the Bill.

Moved by Mr. Martin (Essex East), seconded by Mr. Deschatelets, “That 
all the words preceding paragraph (a) be deleted and the following substituted 
therefor:

‘The Interpretation Act is amended by adding thereto under the 
heading of “Rules of Construction” immediately before section 9 thereof, 
the following section as Section 8(A):

8(A) 1. Every act of the Parliament of Canada and every order, 
rule and regulation thereunder in force at the commencement of 
this section, and all laws in Canada that are subject to be repealed, 
abolished or altered by the Parliament of Canada in force at the 
commencement of this section, are hereby amended by repealing 
or revoking them to the extent that any provision thereof would 
abrogate, abridge or infringe or authorize the abrogation, abridge
ment or infringement of any of the rights or freedoms declared to 
exist in Canada by the Canadian Bill of Rights.

2. No act of the Parliament of Canada, passed hereafter, shall, 
unless it is otherwise expressly stated in it be interpreted to abrogate, 
abridge or infringe or to authorize the abrogation, abridgement or 
infringement of any of the rights or freedoms declared to exist in 
Canada by the Canadian Bill of Rights.

3. No act, order, rule or regulation or law mentioned in Sub
section 1, and, unless it is expressly otherwise stated therein, no act 
hereafter passed, shall be construed or have effect to’ ”

The motion was allowed to stand.
Moved by Mr. Browne, (Vancouver-Kingsway), seconded by Mr. Rapp, 

“That paragraph (b) be deleted and the following substituted therefor;
‘(b) Impose or authorize the imposition of cruel and unusual treat

ment or punishment’ ”

The motion was resolved unanimously in the affirmative.
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672 SPECIAL COMMITTEE

Moved by Mr. Deschatelets, seconded by Mr. Martin (Essex East), “That 
the word “hearing” appearing in paragraph (e) on line 27 be deleted and the 
words “examination of his case” be substituted therefor.”

The motion was withdrawn by Mr. Deschatelets.
Moved by Mr. Stewart, seconded by Mr. Browne (Vancouver-Kingsway), 

“That paragraph (f) be deleted and that the following be substituted therefor:
‘(f) deprive a person charged with a criminal offence of the right 

to be presumed innocent until proved guilty according to law in a fair 
and public hearing by an independent and impartial tribunal.’ ”

The motion was resolved unanimously in the affirmative.
Moved by Mr. Martin (Essex East), seconded by Mr. Deschatelets, “That 

the following paragraph to be designated as paragraph (g) be added to 
Clause 3:

‘deprive a person of the right to defend himself in person or to 
retain and instruct counsel of his own choosing without delay.’ ”

The motion was resolved in the negative, YEAS: 4; NAYS: 8.
Moved by Mr. Badanai, second by Mr. Batten, “That paragraph (/) be 

further amended by adding immediately following the word “tribunal”, the 
words, “or of the right to reasonable bail without just cause.”

The motion was resolved unanimously in the affirmative.
Moved by Mr. Deschatelets, seconded by Mr. Martin (Essex East), “That 

the following paragraph to be designated as paragraph (g) be added to 
Clause 3:

‘deprive a person of the right to have the free assistance of an 
interpreter if he cannot understand or speak the language used in 
court.’ ”

The motion was allowed to stand.

At 11.00 a.m. the Committee adjourned to meet again at 1.00 p.m. this day.

AFTERNOON SITTING

(24)
The Committee reconvened at 1.30 p.m.

Members present: Messrs. Badanai, Browne (Vancouver-Kingsway), 
Deschatelets, Dorion, Jung, Spencer, Stefanson, Stewart and Winkler.—9

Following brief discusion concerning the scheduling of future meetings 
the Committee adjourned to meet again at 2.30 p.m. this day.

At 3.08 p.m. the Committee reconvened.
Members present: Messrs. Aiken, Badanai, Batten, Browne (Vancouver- 

Kingsway), Deschatelets, Dorion, Rapp, Stefanson, Stewart and Winkler.—10
On the motion of Mr. Browne (Vancouver-Kingsway), seconded by Mr. 

Badanai,

Resolved.—'That the Committee meet at 6.00 p.m. this day and remain 
in session until it completes its deliberations on this Bill.

At 3.15 p.m. the Committee adjourned.
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The Committee met at 6.15 p.m. this day, the Chairman, Mr. N. L. Spencer, 
presiding.

Members present: Messrs. Aiken, Badanai, Batten, Browne (Vancouver - 
Kingsway), Deschatelets, Dorion, Martin (Essex East), Rapp, Spencer, Stefan- 
son and Stewart.—11

In attendance: The Honourable E. D. Fulton, Minister of Justice, assisted 
by the following from the Department of Justice: Mr. E. A. Driedger, Deputy 
Minister; Mr. D. H. W. Henry, Director, Advisory Section; and Mr. H. A. 
McIntosh, Legislation Section.

The following motion proposed at this morning’s sitting of the Committee 
by Mr. Deschatelets, seconded by Mr. Martin (Essex East), was put to the 
Committee: “That the following to be designated as paragraph (g) be added:

‘deprive a person of the right to have the free assistance of an 
interpreter if he cannot understand or speak the language used in 
court.’ ”

i
The motion was resolved in the negative, YEAS: 4; NAYS: 6.
Moved by Mr. Batten, seconded by Mr. Deschatelets, “That the following 

paragraph to be designated as paragraph (g) be added immediately following 
paragraph (/):

‘deprive a person of the right not to be compelled to be a witness 
in any criminal case against himself.’ ”

Following discussion the motion was withdrawn.
The following motion, moved by Mr. Martin (Essex East), seconded by 

Mr. Deschatelets, which was allowed to stand at this morning’s sitting of the 
Committee, was put to the Committee:

‘The Interpretation Act is amended by adding thereto under the 
heading of “Rules of Construction” immediately before section 9 thereof, 
the following section as Section 8(A)

8(A) 1. Every act of the Parliament of Canada and every 
order, rule and regulation thereunder in force at the commencement 
of this section, and all laws in Canada that are subject to be re
pealed, abolished or altered by the Parliament of Canada in force 
at the commencement of this section, are hereby amended by 
repealing or revoking them to the extent that any provision thereof 
would abrogate, abridge or infringe or authorize the abrogation, 
abridgement or infringement of any of the rights or freedoms de
clared to exist in Canada by the Canadian Bills of Rights.

2. No act of the Parliament of Canada, passed hereafter, shall, 
unless it is otherwise expressly stated in it be interpreted to 
abrogate, abridge or infringe or to authorize the abrogation, abridge
ment or infringement of any of the rights or freedoms declared to 
exist in Canada by the Canadian Bill of Rights.

3. No act, order, rule or regulation or law mentioned in Sub
section 1, and, unless it is expressly otherwise stated therein, no 
act hereafter passed, shall be construed or have effect to’

The motion was resolved in the negative, YEAS: 4; NAYS: 6.
Moved by Mr. Stewart, seconded by Mr. Stefanson, “That all the words 

appearing in Clause 3 prior to paragraph (a) be deleted and the following 
substituted therefor:

‘2. Every law of Canada shall, unless it is expressly declared by 
an Act of the Parliament of Canada that it shall operate notwithstanding
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the Bill of Rights, be so construed and applied as not to abrogate, 
abridge or infringe or to authorize the abrogation, abridgement or in
fringement of any of the rights or freedoms herein recognized and de
clared, and in particular, no law of Canada shall be construed or 

v applied so as to* ”

Clause 3, as amended, was unanimously adopted.
Moved by Mr. Aiken, seconded by Mr. Stefanson, “That Clause 4 be 

amended by substituting a comma following the word “Part” in line 40 and 
adding thereafter the following:

‘and he shall report any such inconsistency to the House of Com
mons at the first convenient opportunity’.”

The motion was resolved unanimously in the affirmative.
Moved by Mr. Badanai, seconded by Mr. Batten, “That Clause 4 be 

amended by adding thereto the following:
‘(a) The Minister of Justice shall report any inconsistency to an 

appropriate standing committee of the House of Commons on Human 
Rights and Fundamental Freedoms.

‘(b) All petitions to the House of Commons which purport to be 
based on the Canadian Bill of Rights shall be referred to an appropriate 
standing committee of the House of Commons on Human Rights and 
Fundamental Freedoms. The committee shall have power to report these 
petitions from time to time to the House, together with its opinions and 
observations thereon.’ ”

The motion was resolved in the negative, YEAS: 4; NAYS: 6.
Clause 4, as amended, was adopted.

By unanimous consent, the Committee reverted to consideration of 
Clause 2.

The following motion, moved by Mr. Batten, seconded by Mr. Des- 
chatelets on Thursday, July 28th and subsequently withdrawn with the res
ervation that the right to again present it to the Committee be maintained, 
was put to the Committee: “That following Clause 2(b) there should be in
serted as paragraph (c) the words

‘the right of the individual to freedom of movement and residence 
within the borders of Canada’

and that the remaining paragraphs be re-lettered accordingly.

The motion was resolved in the negative; YEAS: 4; NAYS: 6.
Clause 2, as amended, was adopted.
Moved by Mr. Stewart, seconded by Mr. Browne (Vancouver-Kingsway), 

“That the numeral (1) be inserted immediately after the clause number and 
that the following subsection be added as subsection 2:

‘(2) The expression “law of Canada” in Part I means an Act of the 
Parliament of Canada enacted before or after the coming into force of 
this Act, any order, rule or regulation thereunder, and any law in 
force in Canada or in any part of Canada at the commencement of this 
Act that is subject to be repealed, abolished or altered by the Parlia
ment of Canada.’ ”

The motion was resolved unanimously in the affirmative.
Clause 5, as amended, was adopted.
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Moved by Mr. Martin (Essex East), seconded by Mr. Deschatelets, “That 
subsection (5) of Section 6 appearing in Clause 6 of the Bill, be deleted and 
that the following section be added and designated as Section 6A:

‘6A (1) Subject to subsections 2, 3, 4, 5, 6, and 7, any act or thing 
done or authorized or any order or regulation made under the authority 
of this Act, shall be deemed not to be an abrogation, abridgement, 
or infringement of any right or freedom recognized by the Canadian 
Bill of Rights.

(2) No naturalized Canadian citizen may be deprived of his citi
zenship and no naturalized British subject may be deprived of his status 
as a British subject under this Act.

(3) No Canadian citizen may be deported from Canada under this
Act.

(4) No Canadian citizen or British subject may be detained under 
this Act beyond a period of sixty days, unless the cause for his de
tention has been reviewed by an appropriate impartial tribunal which 
has reported to the Minister or authorities authorizing the detention.

(5) Any order or regulation under this Act conferring authority 
to order the detention of any person shall, forthwith after it is made, 
be laid before Parliament, or if Parliament is not then sitting, within 
the first fifteen days next thereafter that Parliament is sitting.

(6) Where an order or regulation has been laid before Parliament 
pursuant to subsection (5), a Notice of Motion in either House, signed 
by ten members thereof, and made in accordance with the rules of 
that House within ten days of the day the order or regulation be re
voked, shall be debated in that House at the first convenient oppor
tunity within the four sitting days next after the day the Motion in 
the House was made.

(7) If either House of Parliament resolve pursuant to a Motion 
made under subsection (6) that the Order or Regulation be revoked, 
it shall cease to have effect, without prejudice, to the previous oper
ation of the order or regulation, or anything duly done thereunder.’ ”

The Chairman having ruled the motion out of order on the grounds that 
it sought to introduce matters beyond the scope of the Bill, Mr. Martin (Essex 
East) appealed the ruling.

The Chairman’s ruling was sustained on the following division: YEAS: 6; 
NAYS: 4.

Clause 6 was adopted.
The Committee reverted to the consideration of Clause 1.
Moved by Mr. Aiken, seconded by Mr. Rapp, “That Clause 1 be deleted 

and Clauses 2, 3 and 4 be re-numbered as Clauses 1, 2 and 3 respectively, 
and that the following be inserted as Clause 4:

‘4. The provisions of this Part shall be known as the Canadian 
Bill of Rights.’ ”

The motion was resolved unanimously in the affirmative.
The Committee proceeded to the consideration of a draft Preamble to 

the Bill.
Moved by Mr. Browne (Vancouver-Kingsway), seconded by Mr. Rapp, 

“That the Committee’s deliberations be now conducted in camera.”
The motion was resolved unanimously in the affirmative.
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Following discussion and amendment of the draft Preamble, the Com
mittee again went into open session.

Moved by Mr. Dorion, seconded by Mr. Badanai, “That the following 
be adopted as the Preamble to Bill C-79:

‘The Parliament of Canada, affirming that the Canadian Nation is 
founded upon principles that acknowledge the supremacy of God, the 
dignity and worth of the human person and the position of the family 
in a society of free men and free institutions,

Affirming also that men and institutions remain free only when 
freedom is founded upon respect for moral and spiritual values and 
the rule of law,

And being desirous of enshrining these principles and the human 
rights and fundamental freedoms derived from them, in a Bill of Rights 
which shall reflect the respect of Parliament for the provisions of its 
constitutional authority and which shall ensure the protection of these 
rights and freedoms in Canada,

NOW THEREFORE.

The motion was resolved unanimously in the affirmative.
By unanimous consent, the Committee reconsidered the re-numbered 

Clause 3.
Moved by Mr. Stewart, seconded by Mr. Stefanson, “That the following 

words be inserted immediately after the word “in” appearing in line 37 
page 2 of the Bill:

‘or presented to’ ”

The motion was resolved unanimously in the affirmative.
Clause 3, as amended, was adopted.
The Preamble, the Title and the Bill were adopted, as amended, and 

the Chairman ordered to report the Bill to the House.
On motion of Mr. Batten seconded by Mr. Rapp,

Resolved,—That the Bill be reprinted, as amended.

At 9.30 p.m. the Committee adjourned.

J. E. O’Connor, 
Clerk of the Committee.



EVIDENCE
Friday, July 29, 1960.

9.30 a.m.
The Chairman: Order, gentlemen.
Horn E. D. Fulton (Minister of Justice): Mr. Chairman, on a question of 

privilege—I hope this will not take long: I was reading over the transcript 
yesterday, and there is one passage of my remarks that bothers me. I do not 
want to change it, but I want to express it subject to one modification.

Mr. Rapp has asked me whether a naturalized Canadian going abroad was 
in the same position as a natural born Canadian, and it was in that context 
that I was discussing the matter. I said:

That is absolutely correct, Mr. Rapp, subject to this addition, or
' subject to this modification of what you have said: a naturalized Cana

dian is entitled to the protection of the Canadian laws everywhere, in 
so far as that protection can be given to him, to the full extent and 
to the same extent as a natural born Canadian, because a naturalized 
Canadian is a Canadian citizen, and Canadian citizens are entitled to the 
protection of Canadian laws everywhere; and the only limitation thereon 
is the ability of Canada to extend the protection of those laws.

There are two modifications I think I should make. The first is that a natural
ized Canadian has all the rights of a Canadian citizen; but I think he is not a 
Canadian citizen unless he actually applies to become one. He is entitled to 
become a Canadian citizen, but he has to make formal application.

Secondly, unless we read what I said regarding Canadian citizens being 
entitled to the protection of Canadian laws everywhere in the context of what 
we were discussing, it might be taken that that was somewhat too broad a 
statement. I think that in the context of his rights as a Canadian citizen, as 
we are considering them, my statement probably does not go too far. But I 
would not want it to be taken as meaning, for instance—to take the case 
Mr. Martin referred to—that if somebody went to France and made a contract 
there, he would be entitled to have that contract interpreted in accordance with 
the laws of Canada, necessarily. That would have to be decided in accordance 
with the principles of conflict of laws, and so on.

I think my statement was correct in the context that we were discussing; 
but I would not want it to be taken as a complete generalization.

Mr. Martin (Essex East): If that is the only question of procedure 
about which the minister is worrying, I do not have any apprehension. But I 
think there are others that concern us much more.

Mr. Fulton: If that is my most serious trouble, Mr. Martin, I am not in 
much trouble.

The Chairman: I think we will move on to clause 3, gentlemen.
Mr. Martin (Essex East): Mr. Chairman, as I indicated yesterday, I 

have an amendment for the consideration of the minister and the committee 
now, or it can be considered later. I would have no objection to the latter 
course. Just as the minister was good enough to give us an opportunity of 
considering his proposed amendments, he might want, in consultation with 
his law officers, to think this one over.
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Mr. Chairman, I move, seconded by Mr. Deschatelets, that clause 3 be 
amended as follows:

That lines 1 to 10 be deleted and the following substituted therefor:
The Interpretation Act is amended by adding thereto, under 

the heading of “Rules of Construction” immediately before section 9 
thereof, the following section as section 8 (A):

‘8 (A) 1. Every act of the parliament of Canada and every order, 
rule and regulation thereunder in force at the commencement of this 
section, and all laws in Canada that are subject to be repealed, 
abolished or altered by the parliament of Canada in force at the 
commencement of this section, are hereby amended by repealing or 
revoking them to the extent that any provision thereof would 
abrogate, abridge or infringe or authorize the abrogation, abridge
ment or infringement of any of the rights of freedoms declared to 
exist in Canada by the Canadian bill of rights.

2. No act of the parliament of Canada, passed hereafter, shall, 
unless it is otherwise expressly stated in it, be interpreted to 
abrogate, abridge, or infringe or to authorize the abrogation, 
abridgement or infringement of any of the rights or freedoms de
clared to exist in Canada by the Canadian bill of rights.

3. No act, order, rule or regulation or law mentioned in sub
section 1, and, unless it is expressly otherwise stated therein, no 
act hereafter passed, shall be construed or have effect to’

And then (a), (b) et cetera. I believe that there was justification for this 
kind of proposal before yesterday’s discussion, or the discussion since the 
minister has come into the committee these last two days.

Mr. Fulton: Mr. Martin, I have been here more than the last two days.
Mr. Martin (Essex East): I know; but since you have come into the com

mittee. I am not suggesting you have only been here the last two days. But 
you did make the point in the last two days.

Mr. Fulton: That is right.
Mr. Martin (Essex East): You did make the point that you would like 

to see the bill of rights, in so far as public attention was concerned, in sort 
of an abbreviated form.

Mr. Fulton: That is correct.
Mr. Martin (Essex East): This particular amendment will fit in with 

that. I would have gone further this morning; but I looked up the rules of 
the house and the committee. My intention, really—and I see no reason not 
to be frank with the minister and the committee—is that in the house I will 
be inclined to go even further in this amendment; but we have no authority, 
as I understand it, under our rules, to divide this bill now. Any attempt to 
divide this bill is outside our powers. But in the committee of the whole, 
at some point it would be possible to do that.

In other words, what is in clause 3 is all very important, and I am not 
opposed to it—or any of this—but I think the place to have that is in the 
Interpretation Act. However, that is an argument that we can discuss in the 
proper place.

I do not think there is anything further that I have to add. I have no 
objection, if the minister so desires, to letting it lie so that he may consider 
it, as he did with the other one. That is perfectly satisfactory, as far as we 
are concerned.

Mr. Fulton: Mr. Chairman, I think that might be the preferable course. 
We may be able to return to it this morning; but I would like to have the 
opportunity of a brief word with my officers. There are one or two things in
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the form of the amendment that I should like to bring to Mr. Martin’s atten
tion, to make sure that I understand exactly what he intends his amendment 
to accomplish.

Mr. Martin, you start by saying, “Clause 3 be amended as follows: That 
lines 1 to 10 be deleted and the following substituted therefor”.

I think if one were to take that literally, it means lines 1 to 10 on page 
2 of the present bill. I take it that you mean, really, all the words in the 
clause before line 10 on page 2?

Mr. Martin (Essex East): Yes. Mr. Aiken had mentioned that.
Mr. Fulton: That is what you intend?
Mr. Martin (Essex East): Yes.
Mr. Fulton: It is clear that your intention is to have the effect of an 

amendment to the Interpretation Act. I think, Mr. Chairman, that I would 
want to consider this before giving my reaction to it. May I suggest, therefore, 
that inasmuch as this amendment deals with the introductory part of clause 
3, which is the part affected by the amendment which I suggested to the 
committee yesterday, amendment be allowed to stand for further discussion 
also until we have disposed of Mr. Martin’s amendment.

Mr. Martin (Essex East): Yes; and we could deal now with (a), (b), (c), 
and so on, and save a great deal of time.

Mr. Fulton: Yes.
Mr. Browne (Vancouver-Kingsway): Mr. Chairman, I have an amendment 

to propose to clause 3. It is that paragraph (b), which now reads:—
Mr. Martin (Essex East): Well, is that the right thing to do now?
Mr. Fulton: I would have thought that perhaps the chairman, or the 

committee, could formally agree to stand the introductory part of clause 3, 
and then proceed with—

Mr. Martin (Essex East): (a) and (b)?
Mr. Fulton: Yes.
Mr. Browne (Vancouver-Kingsway) : But in considering clause 2, Mr. 

Chairman, we did not go at it paragraph by paragraph.
Mr. Martin (Essex East) : I was just trying to save time.
Mr. Browne (Vancouver-Kingsway): That was my understanding of 

what we did before.
Mr. Martin (Essex East): Perhaps we should listen to what you have 

to say.
Mr. Browne (Vancouver-Kingsway): That is very decent of you, Mr. 

Martin.
The Chairman: I think we will just stand over the first part of clause 3; 

that is, down to and including line 10 on page 2, and deal with the lettered 
paragraphs first.

Mr. Browne (Vancouver-Kingsway) : May I proceed then, Mr. Chairman, 
with a suggestion I had made.

The Chairman: Proceed.
Mr. Browne (Vancouver-Kingsway) : There was considerable discussion 

in connection with paragraph (b), which reads as follows:
Impose or authorize the imposition of torture, or cruel, inhuman 

or degrading treatment or punishment.

I do not think I need to say too much about it, because it has received a 
good deal of discussion. I think all the witnesses agree that while this was not 
likely to lead to any change in our procedure, it would be open to the courts
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to rule that capital punishment, for instance, could be construed as cruel, 
inhuman or degrading treatment or punishment. In examining the other bills 
of rights—the American bill of rights and the English bill of rights—both have 
used the words “cruel and unusual’’ and, in the light of the interpretation that 
has been given to those words, which I think could be taken to ensure that our 
present Criminal Code would not have to be changed because of the bill, I 
felt strongly that the words should be changed to “cruel and unusual”. There
fore, I would move, seconded by Mr. Rapp, that paragraph (b) of clause 3 
be deleted, and the following substituted therefor:

impose or authorize the imposition of cruel and unusual treatment 
or punishment.

The Chairman: Is there any further discussion, gentlemen?
Mr. Martin (Essex East): Well, Mr. Badanai has something to say, I 

believe.
Mr. Batten: Mr. Chairman, would you mind reading the amendment 

again?
The Chairman: The amendment is to delete paragraph (b), and substi

tute these words which do, of course, include part of the words in para
graph (b):

impose or authorize the imposition of cruel and unusual treatment 
or punishment.

In substance, it removes the word “torture”, and removes the words 
“inhuman or degrading”, and substitutes “unusual treatment”—or, rather, sub
stitutes the word “unusual”.

Mr. Martin (Essex East): The word “cruel” continues?
The Chairman: Yes.
Mr. Martin (Essex East): Would you mind reading it again?
The Chairman:

impose or authorize the imposition— 
and these are the words:

—of cruel and unusual treatment or punishment.

Mr. Martin (Essex East): Then, it will read:
impose or authorize the imposition of cruel—

The Chairman: “cruel and”—
Mr. Martin (Essex East): “cruel and unusual punishment”.
The Chairman: “treatment or punishment”.
Mr. Martin (Essex East): Well, that certainly is an improvement.
The Chairman: Thank you. Are you ready for the question?
Mr. Martin (Essex East): Just a minute.
Have you given consideration, Mr. Fulton, to just saying:

impose or authorize the imposition of torture.

Although I think this is a great improvement, I am afraid that people 
like Mr. McGee will still argue that “cruel” would have reference to capital 
punishment, and I do not think they would have that argument if we just said 
“torture”.
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Mr. Browne (Vancouver-Kingsway): Mr. Chairman, may I point out it 
has to be “cruel and unusual” and that, in my opinion, is the saving part of 
that. While it might be said that capital punishment could be cruel, it is not 
unusual, and I believe it has been accepted in the English bill of rights, which 
says “cruel and unusual”—and capital punishment has been accepted there. 
It says “cruel and unusual" in the American bill of rights, and the same type 
of punishments we mete out are held to be valid in the United States. So, I 
think there is a great deal of interpretation of the law which leads us to 
believe that the present punishment would be accepted under the words 
“cruel and unusual” and, therefore, it seems to me it ensures that any change 
in capital punishment would be left in the hands of parliament, where it 
should be.

Mr. Fulton: I think Mr. Browne has summarized the views I have 
formed as a result of the consideration we have given it, Mr. Martin.

The Chairman: Mr. Dorion.
Mr. Dorion: Mr. Chairman, in answer to Mr. Martin, if we leave it to the 

courts to conclude that these expressions are of such a nature that they can 
be interpreted as against capital punishment, I do not believe it logical or 
legally possible, because this is exactly a reproduction of the words in the 
bill of rights of 1689, and this does not deprive the application of capital 
punishment.

Mr. Martin (Essex East): You like this change.
Mr. Dorion: Yes.
Mr. Martin (Essex East): Well, you have had more experience.
Mr. Aiken: Mr. Chairman, while I am in agreement with the change, I 

do not think we should go any further in reducing the wording of the section 
with a view, perhaps, to capital punishment. What occurs to me is that if 
this bill had been passed 100 years ago, drawing and quartering would not 
then have been considered unusual punishment. Today, hanging is not con
sidered an unusual punishment. I think that the imposition of the word 
“cruel” there would certainly protect us, but I think we should go no further 
in cutting back the import of the words. I think, as long as the word “cruel” 
is included, there is sufficient protection. I would not want to reduce it any 
further, with a view to not abolishing capital punishment, because the time 
may come in the near future, or in the distant future, when capital punishment 
might no longer be considered a proper punishment in Canada—and at that 
time it would then become an “unusual” punishment.

Mr. Browne (Vancouver-Kingsway): Mr. Chairman, that would be up 
to parliament. It is up to parliament and not the courts to make that decision. 
That is my feeling, and we want to protect it at the present time. If parliament 
should decide capital punishment should be abolished, the bill can be amended, 
but I do not believe it should be up to the courts to make that decision.

Mr. Aiken: I have no objection as long as “cruel” is left in, but I do 
not think “unusual” is giving any special protection at all.

Mr. Martin (Essex East): “and unusual”.
The Chairman: The question, gentlemen.
It has been moved by Mr. Browne (Vancouver-Kingsway) and seconded 

by Mr. Rapp that paragraph (b) of clause 3 be deleted, and the following 
substituted therefor:

(b) Impose or authorize the imposition of cruel and unusual treatment 
punishment.

Motion agreed to.
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The Chairman: Carried unanimously.
Mr. Deschatelets: Mr. Chairman, on clause 3 paragraph (e), I would 

like to—
Mr. Martin (Essex East): This is on paragraph (e)?
Mr. Deschatalets: I have an amendment on paragraph (e),—
The Chairman: We are paragraph (c) now.
Mr. Deschatelets: —but we have not reached that yet.
Mr. Fulton: Paragraph (a), I presume, is carried.
The Chairman: There have been no amendments offered to paragraph 

(a), and that will be carried by our final passage of the whole clause.
Mr. Martin (Essex East): We have agreed on paragraph (a), I think.
The Chairman: Is paragraph (c) satisfactory?
Mr. Martin (Essex East): Mr. Badanai has something to say.
Mr. Badanai: On paragraph (c), I want to move an amendment. I had 

one prepared yesterday, to the effect that a person charged with a criminal 
offence has the right to be presumed innocent until proved guilty.

Mr. Martin (Essex East): That is later, Mr. Badanai.
Mr. Fulton: I have submitted for consideration of the committee, an 

amendment to paragraph (f).
Mr. Martin (Essex East): In fairness to Mr. Badanai, he had an amend

ment prepared and he just wants to go on record.
Mr. Badanai: The minister’s statement yesterday afternoon was very 

welcome indeed and, therefore, I would not move the amendment.
The Chairman : I would suggest we let paragraph (c) stand until we 

get to paragraph (/).
Mr. Fulton: Mr. Chairman, with respect, if Mr. Badanai merely wants 

to go on record as to what he had in mind—
Mr. Martin (Essex East) : That is all. Go on record, Mr. Badanai.
Mr. Badanai: I was saying that this amendment I had prepared was to 

the effect that an accused had the right to be presumed innocent until proved 
guilty according to law.

The minister made a statement yesterday afternoon which was very 
welcome indeed and, therefore it is unnecessary for me to move that amend
ment.

However, I have one which would compliment that proposed amendment, 
which would read as follows:

That clause 3 be amended with a paragraph to be designated as (g), 
to be added after the present paragraph (/) :

Deprive a person, of the rights to reasonable bail without just 
cause.

Mr. Martin (Essex East): Mr. Badanai, Mr. Fulton suggested you put on 
record the amendment you had in mind with regard to the presumption of 
innocence. That has not been put on record.

The Chairman: Not in precise wording.
Mr. Badanai:

That paragraph (g) be added after the present paragraph (f):
“Deprive a person charged with a criminal offence of the right 

to be presumed innocent until proved guilty according to law.”
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Mr. Martin (Essex East): That is the amendment Mr. Badanai had in 
mind, and which was met by the minister’s statement yesterday.

The Chairman: That is in (/) though.
Mr. Fulton : I appreciate that, Mr. Badanai, and we will have a look at it. 

If it suggests any modifications of ours, we will try to work them in before 
we come to paragraph (/).

The Chairman: Is there any further discussion on paragraph (c) ?
Mr. Batten: Will we be coming back to paragraph (c) ?
The Chairman: In this sense, Mr. Batten, that the whole clause will be 

put before the committee for adoption. If there are any amendments to para
graph (c) which you think should be made, now is the proper time to do so.

Mr. Batten: What would be the meaning of the word “promptly”? Sup
pose a police officer went to a home to arrest a man, does that mean that the 
man to be arrested has to be informed that he is being arrested at the home 
or after he has been taken back to the station?

The Chairman: I think I should have made it clear, gentlemen, that even 
though you have not an amendment to make to a particular clause or para
graph, you are certainly entitled to ask questions of the minister as we come 
along to the consideration of a particular clause.

Mr. Fulton : Mr. Batten, a man can only be arrested if there is a warrant 
for his arrest. He must be informed there is a warrant at the time that he is 
arrested.

It is usual—although I would not care to say that at the moment, I 
could point to a specific provision requiring it—but it is usual that where 
there is an arrest the man is informed at once of the charge upon the basis 
of which the warrant is issued. He is then taken to the place where he is to 
be detained, and he has, by the Criminal Code, the right to be brought before 
a magistrate and officially arraigned within 24 hours from the time of the 
physical arrest; and at that time is formally charged. So that even if there 
were some imperfect understanding on his part of what was in the warrant 
at- the time of his arrest, he is entitled to know it in full, within 24 hours, 
by reason of the fact that he must be brought before a magistrate and formally 
charged within 24 hours. At all times he has the right to refuse to answer any 
questions that may be put to him, or to refuse to answer them without counsel 
being present; that is, to refuse at all times up until the time that he appears 
in court before the magistrate. Then of course he has the right to counsel.

I should make this further modification: a man may be arrested without 
warrant, under special circumstances outlined in the code, mainly dealing 
with circumstances where he is found in the course of actually committing 
a crime, or some such circumstance, where obviously it would be foolish to 
impose the requirement of rushing away, getting a warrant and going back 
to arrest him, because the crime would have been committed in the mean
time. *

Mr. Aiken: Those are also cases where the private individual may effect 
an arrest?

Mr. Fulton: That is correct.
Mr. Browne (Vancouver-Kingsway): What is brought to my mind 

under this clause is that it seems to me there were a couple of cases that 
came to the attention of the public last year, where people had been in jail, 
charged with an offence, and they had been remanded continuously for some 
five or six months. They had stayed there without being brought to trial. I 
realize these people had counsel, and the remanding was being done with 
the consent of counsel; but the judge was quite critical of counsel in the 
case, I believe. Is there any protection for a person finding himself in that 
position?

23596-0—2
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Mr. Fulton: He can always personally apply for a writ of habeas corpus; 
but if he takes the advice of his counsel then, presumably, he is not suffering 
any prejudice by the postponement you refer to.

Mr. Browne (Vancouver-Kingsway): They are usually people without 
means and probably, without knowledge of these things. It seems to me the 
attorney general of the province should take some action in that regard.

Mr. Fulton: Which cases are you referring to—those where there was 
delay in Toronto; and I think it had something to do with the empanelling 
of a grand jury?

Mr. Browne (Vancouver-Kingsway): No, in Vancouver, where counsel 
simply said he was busy, and the men were only on a minor charge of some 
sort, and I doubt whether the penalty would have been as great as the time 
spent in jail. They got remanded from week to week, and this went on for 
about six months.

Mr. Fulton : My advisers say it was ninety days, but I am not minimizing 
it on that account. I would think the attorney general would certainly have 
some concern when those facts were brought to his attention. This is one of 
those problems which it is difficult to be categorical about. The magistrate, 
presumably, had knowledge of the circumstances before him, and also came 
to the conclusion it would be more desirable to remand rather than to insist 
on going ahead when the accuseds’ counsel could not be present.

Whether that was, on the basis of afterthought, a right or wrong decision. 
I do not think it would be proper for me to say; but I do not think it could 
be argued that the man did not have the full opportunity for asserting the 
rights that he had, had he wished to do so, since he was advised by counsel. 
I think that really all I can say in addition is that the procedure is there. 
There arc cases, I suppose, where accused persons are poorly or improperly 
advised by those whose professional advice they obtain; but the procedure is 
there to protect them.

The Chairman: Are there any further questions, gentlemen?
May we move along to subclause (d).
Mr. Martin (Essex East): I am not going to raise anything. I still worry 

about the phrase “constitutional safeguards”. I know the intention, but I 
do not know what “constitutional safeguards” really are.

Mr. Browne (Vancouver-Kingsway): There is one question I might ask. 
In reading this clause is it intended that if he is denied counsel that it could 
not proceed, or if he is denied protection against self crimination; or does 
it mean all three things listed here?

Mr. Fulton: Do you mean that before the protection of this bill would 
arise he has to be denied all three?

Mr. Browne (Vancouver-Kingsway): Yes.
Mr. Fulton: Oh, no. He is entitled to the benefit of this subsection if he 

is denied any one of those three. If we had said “and” instead of “or”, I think 
it would have been all three.

The Chairman: Is it made clear about a witness?
Mr. Fulton: I think previous discussion made that clear.
Mr. Martin (Essex East): We discussed that. I expressed some disagree

ment with the clause, but we have had our discussion and I have nothing fur
ther to say on it.

The Chairman: Subclause (e).
Mr. Deschatelets: I would like to submit for the consideration of the 

committee that the word “hearing” in line 27 seems to be a very strong word 
in the context of this clause. If we refer to subclause (/) there is no doubt 
that the term “hearing” falls in very well with the independent and impartial
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tribunal; but in clause (e) I do not see why we should keep the word “hearing”, 
because if we do so we will be obliged to set up in each case a kind of 
tribunal to hear any complaints that might arise—that might be brought up.
I think we might amend or change this word.

I would move, seconded by Mr. Martin, that the word “hearing” be deleted 
from line 27 and the words “examination of his case” be substituted. May I 
say that with this change we could dispose of any case by way of letter after 
examination.

Would you permit me to add a few words. It seems to me in respect of 
the word “hearing” in clause (e), that if it stays as it is we would be exposed 
to this: in each case the complainant would come and we would have to hear 
him personally, and maybe his witnesses. This may open the door to quite 
a broad field.

Mr. Fulton: Mr. Deschatelets, we have been concerned ourselves about 
this point. I think your fears could be answered along these lines. This is a 
paragraph designed to deal with a case where you have an administrative 
board or tribunal which is dealing with the question of the determination of 
the rights and obligations of an individual. Putting it in that context I am 
sure you will agree this is a pretty important matter—the determination of the 
rights and obligations of an individual. We felt that it was proper and indeed 
essential to provide in a bill of rights that such an individual is entitled to a 
fair hearing. That means he is entitled to know the allegations against him 
and have an opportunity to answer them.

The cases have established that that is what is implied in a fair hearing 
—to know the allegation against him and have an opportunity to answer; 
but the cases also establish that provided he does know the allegation and has 
an opportunity to answer, “opportunity to answer” does not mean that he 
must be given the right to appear in person and to give his account orally. 
It may be satisfied by a written statement of his case on his behalf. It is for 
the board itself to determine whether or not he appears personally. This does 
not obligate them to hear him personally, but does obligate them to see that 
he knows the case against him and has an opportunity to put in an answer 
to the allegations.

Mr. Deschatelets: If you leave in this word here, which means in French 
“audition”, surely it binds us to the presence of the complainant. I have no 
objection to that, but I do not think that is the intent of the bill.

Mr. Fulton: No. It is not intended that he should have the right to appear 
personally. That is at the discretion of the board. May I contrast the outline 
I have given with your words “examination of his case”. If we confined it 
to that I think the board might say: “we have examined his case, looked at 
the evidence carefully, we have been fair minded, and have decided the 
evidence establishes the allegations”. There would be no obligation on the 
board to give the individual the opportunity to reply, if you confine it to 
“examination of the case”.

Mr. Martin (Essex East): The point you have made now has been going 
through my mind. I was going to ask Mr. Deschatelets what would he think 
if we said here “and/or examination of the case”. You might want a hearing 
or just want an examination.

Mr. Fulton: This is one of those cases where perhaps the minister looks 
a little stubborn. But I can only ask you to believe that it is not stubbornness. 
It is the fact that these questions have occurred to us, and have recurred to us 
in the course of the discussion in the committee, and we have tried to see if 
we can come up with a better wording to meet your points. But every time

23596-0—21
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we do, every word that occurs to us, such as examination, procedure, or pro
ceedings seems to us to take away what is implied in the words “fair hearing 
in accordance with the principles of fundamental justice”.

That is what it seemed to us we Should write into a bill of rights, and we 
have not been able to convince ourselves that anything other than that would 
be adequate.

Mr. Deschatelets: With the permission of the committee I would like to 
withdraw my amendment. I have no objection at all that fair hearing be given 
in all cases. In fact, I would be pleased. But it is my impression that people 
would believe that they would have to be here, and that was the reason for 
my amendment, because I know that is not the intention behind the purpose 
of the clause. In any event, I am withdrawing my amendment.

Mr. Martin (Essex East): It shows you how those who are not in on this 
are not burdened by the difficulties of concessions; not that I am suggesting 
that the minister is stubborn, because I know he is not. But something like that 
always exists with those in authority.

Mr. Fulton: It is our responsibility to ensure that we do not do anything 
beyond what we should do. And, of course, discussions of this sort arc helpful.

Mr. Martin (Essex East): That is right.
Mr. Fulton: About the only alternative which we could come up with 

would be substitute for the word “hearing” the words “the opportunity of 
presenting his case”.

Mr. Martin (Essex East): You would have the word “hearing” taken
out?

Mr. Fulton: Yes, and as a possible alternative substitute therefor the 
words “opportunity of presenting his case”. What you would have given to him 
is the opportunity.

Mr. Martin (Essex East): I do not know. It might be desirable that he 
should have a hearing; but on the other hand it might be desirable that he 
should not have a hearing, but just have the opportunity of presenting his case, 
which is quite different.

Why could you not accept “hearing or an opportunity of presenting his 
case”? This is in the interests, I believe, of the crown and of the individual— 
“hearing or opportunity”.

Mr. Fulton: In our view “hearing” includes opportunity of presenting 
his case; in fact, it includes it and it might go a little beyond it.

Mr. Batten: But it is not true the other way around.
Mr. Fulton: No; the “opportunity of presenting his case”, I think is less 

embracing than “hearing”. Why not leave “hearing” and let us have another 
look at it, because no doubt this discussion will arise again in the house.

Mr. Aiken: May I comment by saying that a chain is only as strong as 
its weakest link. In this case where we have the word “or” inserted to protect 
the public, it is a good deal less, because those in charge could use the weaker 
portion of the clause, if they so desired, to prevent a proper hearing.

I think that “hearing” is a strong word, but it creates much stronger 
rights.

Mr. Martin (Essex East): I think that is a good point.
Mr. Fulton: If you are content to carry the clause in its present form, 

we could have another look at it between now and the time it comes up in 
the house.

The Chairman: Is it agreed that Mr. Deschatelets’ motion be withdrawn?
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Agreed.
Now we are on subclause (/).
Mr. Stewart: Subclause (/) : was there not an amendment moved by the 

minister in respect to subclause (/)?
The Chairman: No, it has not been moved.
Mr. Stewart: Well, I so move.
The Chairman: Have you a seconder? It has been moved by Mr. Stewart 

and seconded by Mr. Browne that subclause (/) be deleted and that the 
following be substituted therefore:

Deprive a person charged with a criminal offence of the right to 
be presumed innocent—

Mr. Martin (Essex East): What was that again, please?
The Chairman: I shall repeat:

Deprive a person charged with a criminal offence of the right to be 
presumed innocent until proved guilty according to law in a fair and 
public hearing by an independent and impartial tribunal.

Mr. Martin (Essex East): Yes, that embodies the same principle which 
Mr. Badanai had in mind when he said “a person charged with a criminal 
offence should be presumed innocent until proved guilty according to law.”

The Chairman: Is there any discussion, gentlemen?
Mr. Jung: I wonder if I might ask the minister if he knows of any federal 

statute in which there are infractions of a federal statute which would not 
be proceeded with by way of a prosecution under a criminal charge? We are 
talking about criminal charges. Will this cover other infractions?

Mr. Fulton: “Criminal” covers all penal provisions. It does not mean 
only those charges arising under the Criminal Code; it is wherever you have 
punishment applied or made applicable for the breach of that statute. Then all 
these proceedings would be included under this word.

Mr. Dorion: Mr. Minister, I would like to have your comment on the 
following case: you know the presumption that exists in the case of theft or 
receiving. Do you believe that within this context that presumption would be 
applicable or not?

Mr. Fulton: Really, I think what is implied there, is a question of the 
onus of proof, and a matter of the onus of proof rather than the presumption 
of innocence. The onus of proof shifts from time to time in accordance with 
the jurisprudence established in that regard. I think they are closely related 
fields, but I do not think that the point you have raised relates directly to the 
question of presumption of innocence in the broad sense in which we are 
seeking to preserve it here.

Mr. Dorion: Yes, but with that presumption the accused is obliged to 
give an explanation, and that presumption is sufficient for the judge to convict 
an accused if the accused does not give any reasonable explanation, but has 
been found in recent possession of certain effects.

Mr. Fulton: But the crown still has to prove certain things. You cannot 
put a man in the dock and say; here he is and he is guilty until he proves his 
innocence, even under that statute or provision you are referring to. The 
crown still has to prove the facts on which it relies in establishing the guilt 
of an accused, and the accused is still presumed innocent unless and until 
the crown proves those facts. This matter of the inference the court is entitled 
to draw from those facts may be covered by a certain statutory provision, 
and this is what you are saying the matter of presumption in respect of recent 
possession is; but the crown has to prove recent possession, or whatever other
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fact it is from which the court is entitled to draw inferences. The crown has 
to prove the facts, and the accused is presumed innocent until the crown has 
proved certain facts.

Mr. Martin (Essex East): But in any event, if the bill has the effect 
which the minister says it has, that it overrides the existing law, then your 
situation is taken care of; but if this bill does not override the existing law 
then I think you are on sound ground, because the mere fact that a man has 
recent possession is in itself a presumption of guilt, and the onus is on him 
to deny it. I think it all depends on the effect of the bill of rights with regard 
to existing law.

Mr. Aiken: Mr. Chairman, I suppose there is no further discussion re
garding this.

The Chairman: Are you ready for the question, gentlemen? It was moved 
by Mr. Stewart, seconded by Mr. Browne, that subclause (/) be deleted and 
the following substituted therefor:

deprive a person charged with a criminal offence of the right to be 
presumed innocent until proved guilty according to law in a fair 
and public hearing by a competent and impartial tribunal.

All those in favour? Contrary if any?
It is carried unanimously.
Mr. Martin (Essex East): I would like to move an amendment. I would 

move, seconded by Mr. Deschatelets, that clause 3 be amended as follows ; 
that a paragraph designated (g) be added after paragraph (f) so as to 
read:

deprive a person of the right to defend himself in person or to retain 
and instruct counsel of his own choosing without delay, or to have 
provided for him legal assistance when interests of justice so require, 
and if he has not sufficient means to pay for it.

Mr. Fulton: Mr. Chairman, this again is one of those provisions where 
the objectives are, in a general sense, desirable—certainly emotionally,— 
but it creates problems which, to a parliament dealing with federal jurisdic
tion, are well night insoluble. Firstly, let me point out that much of what 
is included in here is covered in subclause (c) ; the right to retain and instruct 
counsel without delay. The difficulty arises when you come to insert a pro
vision which says that you shall not deprive a person of the right to have 
provided for him legal assistance when the interests of justice so require, 
and if he has not sufficient means to pay for it.

This problem is one of very broad implications. There is the question 
of the obligation that might be said to rest on the various law societies; the 
obligation that might be said to rest on the legal profession to see that a 
person does not suffer for want of means, or want of the ability to pay 
counsel. This is not, it seems to me, an obligation which we can say the 
government should assume, because such a statement would be to say, in 
effect, that the legal profession is relieved of any such obligation. I believe 
that the legal profession would resent—perhaps that is too strong a word— 
they would be very much concerned over the statement that they had no 
obligation, and that they were relieved of the obligation of discharging one 
part of their professional undertaking—that is, to see that justice is done 
in the courts of which they are servants.

Also, you are dealing here with the field of criminal law, in addition 
to other fields. Now I know that in many of the arguments I have made 
before, objecting to amendments on the grounds of interference with pro
vincial authority I have been reminded that this statute is confined to federal 
jurisdiction. So it is, but we must remember that although the Criminal
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Code is, to a large extent, in our federal jurisdiction—certainly the right to 
make criminal law and to amend criminal law is exclusively reserved to 
parliament—yet, the constitutional convention is that the obligation to enforce 
the criminal law is that of the provinces. The attorney general mentioned in 
the code is the provincial attorney general. Now, what situation do you get 
into if you carry this amendment? Would you not get into the situation that 
the provincial attorney general is, under his responsibility to administer 
criminal law in the province, instructing and retaining counsel for that pur
pose, and would you not then have thrown upon the dominion government the 
obligation of instructing and retaining counsel to oppose the provincial at
torney general with respect to his obligation to enforce the Criminal Code? 
This, I think, would be a most undesirable, if not an unconstitutional intrusion 
by the federal government.

This, I am convinced, is an area where the obligation to see that persons 
are properly defended before the criminal courts is an obligation of the pro
vincial attorneys general, or an obligation within the field of provincial gov
ernments. For us to assume that obligation would be to step outside our con
stitutional authority, and definitely to intrude into provincial fields.

Mr. Martin (Essex East): I do not need to spend much time on this; 
I think it speaks for itself. We have clearly indicated that nothing in this 
bill of rights can affect provincial powers. At least, that is what is proposed. 
As we are only dealing with those matters that have to do with the federal 
government, it seems to me that the argument of the minister, while interest
ing, has no point.

Mr. Dorion: Mr. Chairman, the minister has told us that it would be an 
infringement of the rights and the obligations of the attorneys general; it 
is a question of the administration of justice. It is a very good idea; but I be
lieve that if we accept that text, it will lead to confusion, even if we have 
a provision to the effect that this bill of rights will affect only the federal par
liament jurisdiction.

Mr. Fulton: This would be a statement that that earlier provision was 
not applicable.

Mr. Dorion : May I add this: in different cities in Ontario and Quebec the 
legal profession is very concerned with that idea, that we have to have a 
system whereby every person who has to answer to a criminal charge should 
be defended without fee, if necessary.

In Quebec City, for example, we have legal assistance, and I have never 
seen a lawyer refuse to defend a person who is accused of a criminal charge.

On the other side, I remember a circumstance where, with regard to a 
person accused of murder, it was impossible for him to go before the court 
because he had to wait for the transcription. But it is a question which 
depends exclusively on the attorney general, and I believe that the situa
tion is better now than it was previously.

Mr. Martin (Essex East): I simply want to say at once, as a member of 
the profession, that I fully agree with Mr. Dorion; no self-respecting lawyer 
would allow consideration of pecuniary return to stand in the way of his 
assisting in the administration of justice. I certainly do not know of any 
lawyer, and I am sure there is none, who would. But that is not really the 
point. The point of this amendment is that there are not, in all the cities of 
Canada, legal aid societies; and in any event, in those communities where there 
are, this would not preclude the participation of counsel’s or solicitors’ advice 
by these legal aid organizations. This is simply supplementary to it.



690 SPECIAL COMMITTEE

However, as apparently there is no chance of this amendment being car
ried in its present form, and as perhaps half a loaf is better than no loaf at 
all, would the minister accept the amendment if it were simply to say:

Deprive a person of the right to defend himself in person or to 
retain and instruct counsel of his own choosing without delay.

Mr. Fulton: I appreciate the concession, Mr. Martin, but I think that 
is covered by the earlier comment I made—that the right to retain and in
struct counsel without delay is already covered in paragraph (c).

Mr. Martin (Essex East): But it does not say anything about the right 
to defend himself in person.

Mr. Fulton: I was going to go on to say I think much of the intent of 
the whole amendment is covered by the words in (/), as now amended:

Deprive a person charged with a criminal offence of the right to be 
presumed innocent until proved guilty according to law in a fair and 
public hearing.

I would think any court which found an accused before it, who said: I do 
not want to defend myself in person, and do not have counsel—I think any 
reviewing court would say that if you insist on going ahead with the trial 
without making arrangements for counsel, it is not a fair hearing. Similarly, 
if the accused said: I want to defend myself in person, and he was refused 
the right to defend himself in person, then, also, the reviewing court would 
say that is not a fair hearing. So, frankly, while I appreciate your desire to 
be conciliatory in this respect, I go back to my earlier reply—that your ob
jectives are covered in the bill as drawn.

Mr. Martin (Essex East): Well, I do not agree on that. I do not think 
this section does cover the point of the right of a citizen to defend himself. 
You say it does, and I say it does not. I suggest we dispose of the matter 
now by vote.

Mr. Browne (Vancouver-Kingsway) : I wonder if I might ask one thing 
before we proceed with that.

I was a bit confused on paragraph (d), when we were discussing that. 
As I understand it, that would give the right to anyone who is called as a 
witness in a case, the right to counsel, and presumably, if he said: I cannot 
afford to have counsel, it would be an obligation on somebody’s part to provide 
him with counsel. As I understand the clause now—after looking at it further— 
it seems to me that is a similar principle to what is being proposed here. If 
a witness in a case requires counsel, it would seem to me that somebody who 
is accused would require one a lot more than a witness would.

Mr. Martin (Essex East): That may be, but he may not want counsel, and 
may want to defend himself. There are many cases where this is done, and 
sometimes with great success.

I suggest we vote on the amendment.
Mr. Stewart: That is not the point.
Mr. Fulton: The position of a witness is protected in paragraph (d), and 

the position of an accused is protected in paragraphs (c) and (/), because 
paragraph (c) says he has the right to retain and instruct counsel, without 
delay, and (/) says he shall have the right to a fair and public hearing. And, 
if he says: I want to defend myself in person, and the court says: you shall 
not, a reviewing court would say it is not a fair hearing. If he says he does 
not want to defend himself in person, and they proceed without counsel, the 
reviewing court will say it is not a fair hearing.



HUMAN RIGHTS AND FUNDAMENTAL FREEDOMS 691

The Chairman: It has been moved by Mr. Martin and seconded by Mr. 
Deschatelets that clause 3 be amended as follows:

That a paragraph, to be designated (g) be added after the present 
paragraph (f): deprive a person of the right to defend himself in per
son or to retain and instruct counsel of his own choosing without delay—

Mr. Martin (Essex East): Period.
Mr. Fulton: Yes.
Mr. Martin (Essex East): I am trying to make a concession.
The Chairman: All those in favour? Four. Opposed? Eight. I declare the 

motion lost.
Motion negatived.
Mr. B ad an ai : I have here an amendment on clause 3. I move, seconded 

by Mr. Batten:
That clause 3 be amended as follows:

That a paragraph designated—be—
Mr. Fulton: Designated “(b)” or “(g)”?
Mr. Badanai:

That a paragraph designated—be added after the present para
graph (/) —

Mr. Fulton: That is “(g)” then?
Mr. Badanai:

Deprive a person without just cause of the right to a reasonable bail 
without just cause.

Mr. Fulton: You have “without just cause” in twice. We have discussed 
this before—

Mr. Badanai: May I say this?
Mr. Fulton: I beg your pardon, Mr. Badanai.
Mr. Badanai: I want to point out that the American bill of rights, under 

the eighth amendment of the United States constitution, provides that excessive 
bail shall not be required. I think this is a good point.

Mr. Fulton: Mr. Chairman, this has been discussed before, and I have 
expressed the opinion this is covered in paragraph (a) and the generality of 
our provisions.

Paragraph (a) says:
Authorize or effect the arbitrary detention, imprisonment or exile 

of any person;
I think that refusing reasonable bail without just cause would be held 

to be arbitrary detention. Nevertheless, I recognize this is wording which is 
contained in the old bill of rights, and that it has been referred to by a 
number of witnesses. It is obviously a matter which gives concern, that some
how or other we have omitted it. While I think it is repetitious, I appreciate 
the depth of feeling on it, and I cannot see it would do any harm to particular
ize to this small additional extent.

Mr. Martin (Essex East) : Agreed.
Mr. Fulton: May we have a moment to fix up the drafting of the amend

ment and suggest any alteration, if necessary, to your own wording?
Mr. Martin (Essex East): Yes.
Mr. Fulton : Then you could re-move it.
Mr. Aiken: “Remove” it?
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Mr. Fulton: Mr. Badanai, would you be prepared to reword your amend
ment so that it would be an amendment to paragraph (/) instead of the addi
tion of paragraph ( gf ) ? I take it you want to apply it to criminal charges. 
That is why I suggest this. (/) then would read: deprive a person of the right 
to a fair and public hearing by an independent and impartial tribunal, or of 
the right to reasonable bail without just cause.

Mr. Badanai: Agreed.
Mr. Fulton: It seems to me it should come in in the paragraph dealing 

with criminal charges.
Some Hon. Members: Agreed.
Mr. Deschatelets: Mr. Chairman, would you permit me—
The Chairman : Just a moment please, until I put this question?
Mr. Badanai, are you agreeable to the amendment of your motion as fol

lows: that subclause (f) as amended be further amended by adding after 
the word “tribunal” the words, “or of the right to reasonable bail without 
just cause”?

Mr. Badanai: I so agree.
The Chairman : Is it agreeable to the seconder?
Agreed.
The Chairman: Are you ready for the question? May I dispense with 

reading it again?
Agreed.
The Chairman: All in favour?
Contrary?
Motion agreed to.
Mr. Deschatelets: Mr. Chairman, I would like to suggest for the considera

tion of the committee the addition of a new subclause to clause 3. This has to 
do with the very important question of an interpreter. As we all know there is 
an inquiry going on not very far from this building. I would like, Mr. Chair
man, to read just a few lines from the Ottawa Journal of Monday, July 25 to 
establish my case in favour of the amendment I have in mind. I think the 
reading of these few lines will give a much stronger impact than any speech 
I could make. I quote:

Mrs. Laroche, appointed treasurer nine years ago, although she 
has no formal training in accountancy, asked for an interpreter on 
taking the stand today in the Eastview town hall.

But her request was denied by C. W. Yates, Department of Municipal 
Affairs, who is sitting jointly as a tribunal with F. G. Blake, head 
auditor of the department.

“But I insist I have an interpreter”, said Mrs. Laroche, who said 
that she spoke better in French.

“You can’t insist on that” replied Mr. Yates. “We are conducting 
this hearing in English and your English seems adequate. We will be 
the judge whether an interpreter is needed.”

Though I may not touch here on any constitutional aspect that might arise 
out of this statement of what happened at that inquiry, I do feel that we should 
not adopt a bill of rights without outlining and spelling out very clearly that 
the free assistance of an interpreter should be given to any Canadian citizen 
of whatever origin he is, in any court, tribunal, inquiry or anywhere in any 
part of Canada.
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I therefore move, seconded by Mr. Martin, that a further amendment be 
added after paragraph (/) of clause 3, and I quote:

Deprive a person of the right to have the free assistance of an 
interpreter if he cannot understand or speak the language used in court.

Mr. Fulton: Mr. Deschatelets, we all appreciate and we all share concern 
about the conduct that is reported in the particular case to which you have 
referred. I have no hesitation in saying that to refuse to grant a person the 
services of an interpreter, if he is unable to understand the language being 
used in the procedures of the court, is not a fair hearing; I would say it was 
a grossly unfair hearing, and I make that statement of fact or principle 
without saying that it is applicable to the case that you have cited, because 
I do not know the facts of that case.

But I do make the statement of principle that to refuse to allow a person 
the services of an interpreter, if he does not understand the language being 
used in the proceedings in court, constitutes an unfair hearing.

I think however that this situation is covered by our bill of rights as 
drafted; and if you will look at paragraphs (e) and (f) now before you, you 
will see that where the hearing is, as in the case of paragraph (e), before a 
board or tribunal for the determination of his rights and obligations, he is 
entitled to a fair hearing, and if it be, as in the case of (f), a criminal charge, 
he is entitled to a fair and public hearing by an independent and impartial 
tribunal, in accordance with the principles I have indicated to you. I think 
that it is covered by paragraphs (e) and (/).

It is my view that any reviewing court upon being told, and having it 
established that in the lower court or board a man who could not understand 
the language used was not given the right to an interpreter, would say that 
this was not a fair hearing, and the proceedings below would be quashed. 
That is my view of the way courts would apply this. If we find that should 
not be the case, we would, without hesitation, move a further amendment 
to strengthen the bill of rights, but in my view it would be clearly covered. 
I think, therefore, I must object to your amendment, not because it embodies 
an objective with which I disagree—I do agree with it—but because it has 
got into the realm of writing procedural particulars to be used by the courts. 
I do not think a bill of rights should write procedure or particulars, but should 
confine itself to principles.

Mr. Martin (Essex East): I am sure Mr. Yates, of the Ontario municipal 
board, would say, with respect to the implication of his action the other day 
in this Eastview hearing—his denial of this witness’ right to an interpreter— 
was not a violation of the principles involved in subclauses (e) and (/). This 
situation can arise and we do know that there are moods of magistrates and 
judges, and so on. This is not the first time this has arisen, not only with 
regard to a person whose enthnic background is the same as Mrs. Laroche’s, 
but also with regard to other ethnic groups in Canada. We do know the im
patience of some judges in respect of people who cannot fully speak English. 
This amendment, proposed by Mr. Deschatelets, I think is a necessary one. I 
myself know of a particular judge who on one occasion denied the right of 
a man, who was a Czech, who could hardly understand the English language, 
the opportunity, just as was done in this case, of having an interpreter, and 
we were able to get a new trial on the basis of his action. This particular 
drafted amendment is similar to the one in the declaration of human rights, 
and I think that the minister ought to recognize the value of this amendment 
so that this would be appreciated by, I am sure, the courts, and by the bar, 
and many groups of people in our country, French, and of various ethnic groups 
which we have, as well as the French and English, the two basic constituents 
of our country.
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Mr. Fulton: I know that all ethnic groups will appreciate that we have 
written into the bill of rights their right to a fair hearing. The case that you 
have cited, Mr. Martin, proves that the remedy is there, and that remedy will 
be reinforced by the bill of rights. You said you were able to obtain a new trial 
because the person was denied an interpreter. The courts above must have 
held that this was not a fair hearing. That principle will be applicable and 
will be part of the jurisprudence. Our bill of rights gives support to that 
principle, and the courts will be able to rely additionally on the bill of rights, 
and say that an individual is not being given a fair hearing, but the bill of 
rights say he shall have a fair hearing. We have anticipated you in this re
spect, and by that provision in the bill of rights we have moved to ensure 
that no one who cannot understand the language being used in court shall 
be denied the right to an interpreter.

Mr. Martin (Essex East): I cannot agree that you have anticipated this. 
I think by saying “providing a fair hearing”, you have obviously gone a long 
way, but I say that judges have existed and will exist who show intolerance 
to any language other than their own, and will say that a man who has diffi
culty with either English or French—in this case French—is not being denied 
a hearing because he insists on an interpreter. I cannot see why the minister 
will not accept this amendment.

The Chairman: The question is: moved by Mr. Deschatelets, seconded 
by Mr. Martin that clause 3 be amended as follows: that a paragraph designated 
(g) be added after paragraph (f) reading:

Deprive a person of the right to have the free assistance of an 
interpreter if he cannot understand or speak the language used in 
court.

Mr. Fulton: May we have this stand over?
Mr. Stewart: Let it stand over.
The Chairman: Is it agreeable then to have the question stand over?
Mr. Fulton: It is the moment for adjournment, and I do not think our 

decision should be taken in haste.
Mr. Martin (Essex East): Do you want to let it stand?
Mr. Fulton: Yes.
Mr. Martin (Essex East): I think that is a good idea.
Mr. Stewart: When are we meeting again, Mr. Chairman?
The Chairman: At 1 o’clock in this room. Is that agreed?
Agreed to.

AFTERNOON SESSION

Friday, July 29, 1960.
1.00 p.m.

The Chairman: Order, gentlemen: I sec a quorum. The minister is appar
ently tied up at the moment, so I would suggest that we adjourn the meeting 
until 2.30 this afternoon. Is that agreed?

Agreed.
Mr. Stewart: In this room?
The Chairman: Yes.

—Upon resuming
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The Chairman: Order, gentlemen. It is my understanding—and if I am 
not correctly expressing it, I would like to be corrected—that we will adjourn 
now until 6:00 o’clock, and then continue with the deliberations of this com
mittee until 8:00 o’clock. If we are not concluded by 8:00 o’clock, we will 
continue until we have concluded.

Mr. Badanai: Mr. Chairman, we have one or two amendments here that 
I would like to—

The Chairman: I did not wish to interrupt, Mr. Badanai; but I would 
like to have that understanding agreed to by everyone.

Mr. Fulton: Mr. Chairman, perhaps we could go off the record for a 
moment.

— (discussion off the record)
The Chairman: Gentlemen, we go on the record again. On the record now 

is simply the statement that I made. Do you want to make a statement, Mr. 
Browne?

Mr. Browne (Vancouver-Kingsway)'. Mr. Chairman, for the sake of clar
ity of the record, I would like to state that the committee should now decide 
to commence sitting at 6 o’clock, and should sit continuously until it has 
finished its deliberations on the bill.

Mr. Stewart: Why not make that a motion, and I will second it.
Mr. Fulton: Perhaps, Mr. Chairman, we could have Mr. Deschatelets 

second it.
Mr. Deschatelets: Before I came down, Mr. Chairman, Mr. Martin asked 

me to suggest that the committee adjourn until 6 o’clock. We think we will be 
able to finish tonight. I did not talk with Mr. Martin about what would happen 
if at 8 o’clock we had not finished; but personally I think that we should sit 
after 8 o’clock.

Mr. Fulton: If necessary.
Mr. Deschatelets: If necessary.
Mr. Batten: I am willing to go along with that suggestion, Mr. Chairman. 

All I am going to say, quite frankly—with all deference to anybody who 
deserves deference—is that I am not prepared to go along with this arrange
ment unless we are going to meet and get on with the job. If we are going to 
meet, let us get the job done.

Mr. Fulton: You mean, we will meet with that objective at 8 o’clock?
Mr. Batten: I am willing to meet at any time; but let us get on with 

the job.
The Chairman: You would prefer to go on now, personally?
Mr. Batten: Yes. If we are going to adjourn until 6 o’clock for Mr. 

Martin, that is fine; but let us meet and get this job done.
Mr. Fulton: That is the understanding.
Mr. Badanai: No more postponements.
Mr. Browne (Vancouver-Kingsway) : Mr. Chairman, I feel I should put 

a motion on this matter in the wording that I used before; that the committee 
sit at 6 o’clock, and sit continuously until it completes its deliberations on 
this bill.

Mr. Badanai: I second that.
The Chairman: You have heard the motion, gentlemen? All in favour? 

Contrary? Carried unanimously.
—Upon resuming—
The Chairman: Order, gentlemen.
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I think, when we adjourned, we had a motion under consideration.
Mr. Martin (Essex East): Yes, and the minister will tell us whether 

or not he accepts Mr. Deschatelets* amendment.
Mr. Fulton: Concerning interpreters? No, Mr. Chairman; I am sorry. We 

considered this further, and I must repeat the opinion I gave before. This 
is getting into the question of procedures of the courts, whereas our bill 
should legislate as it does in general principles by providing the right to a 
fair hearing in both administrative tribunals and criminal courts. By providing 
this we already have reinforced and given to the individual the right to 
ensure that he will not be deprived of an interpreter where he is unable to 
understand the language in which the proceedings are carried on. So, we can
not accept the amendment.

Mr. Martin (Essex East): The question, Mr. Chairman.
The Chairman: It has been moved by Mr. Deschatelets, seconded by Mr. 

Martin, that clause 3 be amended as follows:
That paragraph designated (g) be added after the present para

graph (/):
deprive a person of the right to have the free assistance of an 
interpreter if he cannot understand or speak the language used 
in court.

All those in favour, please signify. Four. Those opposed? Six.
Mr. Martin (Essex East) : Was that six?
The Chairman: Yes. I declare the motion lost.
Mr. Batten: Mr. Chairman, I move, seconded by Mr. Deschatelets, that 

clause 3 be amended as follows:
That the paragraph designated (g) be added after the present para

graph (/):
deprive a person of the right not to be compelled to be a witness 
in any criminal case against himself.

Mr. Fulton: Mr. Chairman, this is fully covered in paragraph (d), 
which says that the law shall not be construed so as to authorize a court, 
tribunal, commission, board or other authority to compel a person to give 
evidence if he is denied counsel, protection against self-crimination or other 
constitutional safeguards.

Mr. Martin (Essex East): Does not the minister think the section does 
not really bear on that interpretation?

. . . authorize a court, tribunal, commission, board or other authority 
to compel a person to give evidence if he is denied counsel,

Mr. Fulton: And, if he is denied protection against self-crimination.
Mr. Martin (Essex East) : To compel a person to give evidence, provided 

he is not denied counsel, provided he is protected against self-crimination or 
other constitutional safeguards—but that is not what the amendment calls 
for. The amendment states that he shall not be compelled to be a witness in 
any criminal case against himself.

Mr. Fulton: Well, I fail to be able to distinguish between that and self
crimination. We intended to make paragraph (d) as all-embracing as we 
possibly could-—and I think we have; and we have covered what you have in 
mind in your amendment.

Mr. Martin (Essex East): What do you think, Mr. Dorion?
Mr. Dorion: I regret that I did not follow the wording of your amendment 

sufficiently.
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Mr. Deschatelets: Paragraph (d) gives protection against self-crimina
tion; it does not state how this protection could be given, while the amend
ment is—

Mr. Stewart: He is not compellable now.
Mr. Deschatelets: No one could be compelled to be a witness in any case 

against himself.
Mr. Fulton: Would that not be self-crimination?
Mr. Stewart: Yes. He is not compellable now.
Mr. Fulton: And, we have written that into the bill of rights.
The Chairman: Are you ready for the question?
Mr. Martin (Essex East) : I am waiting for Mr. Dorion.
Mr. Dorion: I am sorry, but I did not have the time necessary to reflect 

on this particular point, and I do not like to give my first impression. However 
to deprive a person of the right not to be compelled to be a witness in any 
criminal case against himself—would the meaning of it be in his own case, 
or in any case?

Mr. Martin (Essex East): In any case.
Mr. Dorion: Against himself?
Mr. Martin (Essex East) : Yes.
Mr. Dorion: Not to be a witness against himself in any case? That is 

self-crimination, because it can be construed as in any case where a man may 
criminate himself in giving his own testimony; for example, when you have 
many accomplices who are charged individually, the crown has the privilege 
to hear all the other accomplices if they have not been accused in the same 
procedure with the accused himself. But when they are together—what is 
the word?

Mr. Stewart: When they are jointly charged.
Mr. Dorion: Yes—they have the privilege, by the Criminal Code.
Mr. Stewart: And, they are entitled, even if charged separately, to the 

protection under section 5 of the Canada Evidence Act.
Mr. Dorion: Yes.
Mr. Martin (Essex East): What do you think about this?
Mr. Stewart: I think it is sufficiently covered in the bill.
Mr. Deschatelets: Well, Mr. Chairman, at first sight, I might say that 

protection against self-crimination might mean that I might be called as a 
witness in a case, and my testimoney might involve me in another prosecu
tion, or I might be involved in the main case because of my testimony. This 
does not mean that the judge might give me the benefit to testify with the 
protection of the court. That is what I think it means here. But, in the amend
ment it goes much further than that. It states very clearly that I cannot be 
compelled to be a witness in any criminal case against myself.

Mr. Fulton: But, Mr. Deschatelets, do you not think if you were forced 
into the box against your will in a criminal case in which you were charged 
you would be put into the box for the purpose of self-crimination and, there
fore, our wording would cover both cases—the case of a witness who felt if 
he gave evidence he would criminate himself, or the case of an accused who 
was forced into the box and was reluctant to go because he would criminate 
himself.

Mr. Deschatelets: Under paragraph (d) a judge may tell me: you are 
compelled to testify; you are going to testify, but we are going to give you 
the protection of the court, and anything that you will say will not be used 
against you in that case.
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The Chairman: He is charged, himself?
Mr. Fulton: I do not want to use too strong language, but I think your 

argument is not apt, because for what other purpose would he be put in the 
box, if he were the accused in that case?

Mr. Martin (Essex East): I have some difficulty with this myself in re
lation to paragraph (d), I must admit. But this was suggested by someone 
who discussed it with Mr. Batten and some of us, someone who has had some 
great criminal experience.

What about this situation—and this may be the same point Mr. Des- 
chatelets had in mind. There is no doubt that paragraph (d) provides that 
a person cannot be compelled to give evidence: (a) where he is denied coun
sel, (b) where he will perpetrate self crimination, or, (c) where there is any 
violation of any constitutional safeguards, whatever that may mean.

Now, he may not be the person charged; he may be a witness. But the 
evidence that he will give, while it might not be used for any one of these 
three purposes, it might be used in this way, that he might say something to 
the court which the court would regard as corroboration in another case, 
where he might personally be involved.

Mr. Fulton: I must say I cannot imagine any such case as you refer to.
Mr. Martin (Essex East): Let us put it this way: “A” is a witness in a 

case involving a charge against a man who was charged with bank robbery, 
let us say. “A” says, in that case, something that in a charge against him 
on a subsequent case, where corroboration would be essential, and it might 
not be part of the case against him—

Mr. Fulton: In the earlier case, he could not be compelled to give evi
dence if he was deprived of the protection against self crimination.

Mr. Martin (Essex East): I say that he will get that; he will get these 
three that he comes within now—one of the three or all of them.

Mr. Fulton: But the evidence he gave in the first case, merely as a 
witness, if he were given protection against self crimination, could not be 
used against him in any way in a subsequent case in which he appeared in 
the role of the accused.

Mr. Browne (Vancouver-Kingsxvay): In any event, your amendment 
would not affect that because it deals with a case against himself, but you are 
dealing now with a man in another case.

Mr. Fulton: I think Mr. Browne is quite right. Your amendment only 
covers a case where he is compelled to give evidence in a case against himself.

Mr. Deschatelets: Paragraph (d) concerned a witness—
Mr. Fulton: Not only a witness.
Mr. Deschatelets: —because it says “to compel”—
Mr. Fulton: —“to compel a person to give evidence”—not only a witness, 

but an accused.
Mr. Stewart: That would apply to a tribunal or commission making the 

investigation.
Mr. Fulton: It covers, in my view, a court, tribunal or commission. No 

such court, tribunal or commission can compel a person to give evidence 
without protection against self crimination. That, therefore, would cover the 
case of a person, whether that person was a witness or an accused.

Mr. Dorion: Mr. Chairman, I do not know exactly in what sort of cases 
this formula would be applicable—deprive a person of the right not to be 
compelled to be a witness in any criminal case against himself.

The principle is that nobody who is accused—and it would be very 
interesting to see the historical origin of that principle—nobody who is accused, 
who is under a criminal charge, can be compelled to appear before a court
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and give testimony. There is, maybe, an exception to this. He is any person 
who appears before a coroner’s court, but at that moment there is no accused, 
and he is only a witness, and if he asks the privilege of section 5 of the 
Canada Evidence Act he is absolutely—

Mr. Fulton: —protected.
Mr. Dorion: —in order, and nobody can use his testimony against himself, 

but he has to ask for that privilege. Maybe on this particular point it would 
be possible to change, maybe, section 5 of the Criminal Code, because I have 
in mind—

Mr. Stewart: Of the Evidence Act?
Mr. Dorion: —something very precise, where a man who was a witness 

was accused of murder after, and he had given to the policeman, police agent, 
a very incriminating statement. He was detained at that moment. I think 
it was a very strong prosecutor, and I believe it was my duty to inform him 
and advise him, by the police agent, to ask for the protection of the court, 
because he had no counsel at that time. He was only a witness originally, but, 
subsequently, he was accused of the same murder, and if he had had no 
protection from the court it would have been possible for the crown prosecu
tor to use his own testimony against him.

But I do not believe that this meets what I am saying there, and this is 
the reason why I do not know that it is useful to have the paragraph in the 
bill of rights.

Mr. Batten: Mr. Chairman, on looking at the motion which I have made, 
and on comparing it with the statement that the minister has made in regard 
to paragraph (d), I wonder would you hold this over for a while?

Mr. Stewart: Why; have you any reason for it?
Mr. Aiken: I suppose we could hold it over until we have finished con

sidering clause 3?
Mr. Stewart: Yes, but I just wondered why.
Mr. Dorion: It is the privilege of the accused not to be a witness. This 

is the reason why I do not see how this would be an improvement of the actual 
status of the accused.

Mr. Fulton: Precisely. My point is that that is a privilege which is now 
incorporated in the Criminal Code, I believe.

Mr. Dorion: That is right.
Mr. Fulton: And is further reinforced by our bill of rights; so no parlia

ment could amend the Criminal Code to take that away, unless by express 
intention they over-rode the bill of rights.

Mr. Stewart: It is in the Canada Evidence Act?
Mr. Fulton: The right of an accused person in a criminal charge, that 

he cannot be forced into the witness box, I think is in the Criminal Code.
Mr. Dorion: It is section 4.
Mr. Fulton: It is somewhere—
Mr. Batten: With the permission of Mr. Deschatelets, who seconded 

this motion, and of the committee, I withdraw this amendment.
The Chairman: Is that agreeable, gentlemen?
Agreed to.
Mr. Martin (Essex East): With the right, of course, to introduce it at 

some later stage outside of this committee?
Mr. Aiken: Oh yes.
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Mr. Fulton: I would like to make a correction if I may. Some
times one says things too quickly. I think the protection of an accused against 
being forced into the box is in the Canada Evidence Act. I believe I said 
it is in the Criminal Code.

Mr. Martin (Essex East): It is in both.
The Chairman: Is there any further discussion on clause 3?
Mr. Aiken: Mr. Chairman, we left over the main amendment on subclause 

3. Perhaps we might consider that now.
Mr. Fulton: Do you mean that we go back to the introductory words 

of clause 3?
The Chairman: I believe there are no further additions contemplated 

under clause 3. We can go back to the introductory words.
Mr. Fulton: In that case then, yesterday the committee considered the 

amendment I suggested, the amendment which has not yet been moved, 
and there is the amendment moved by Mr. Martin this morning. In respect 
of the amendment of this morning it has the effect—

Mr. Martin (Essex East): This is my amendment?
Mr. Fulton: Yes—it has the effect, as I read it, of taking clause 3 right 

out of the bill of rights and making it a part of the Interpretation Act. This 
means it would not be a part of the bill of rights. We want this bill not to 
be over-ridden except by express declaration. Therefore, in my view that 
provision itself should be included in the Canadian bill of rights.

Mr. Martin (Essex East) : Question.
The Chairman: The question is: moved by Mr. Martin, seconded by 

Mr. Deschatelets that all the words preceding paragraph (a) be deleted and 
the following substituted therefor—

Mr. Martin (Essex East): It is long. >
The Chairman: Yes.
Mr. Aiken: We heard it this morning.
The Chairman: Shall we dispense.
Agreed.
The Chairman: All in favour of the motion please signify?
Those opposed?
Motion negatived.
Mr. Martin (Essex East) : By what vote?
The Chairman: Four in favour and six opposed.
Mr. Fulton: May I then read to the committee the amendment we had 

suggested to clause 3: that all the words of the clause preceding paragraph (a) 
be deleted and the following substituted therefor:

Every law of Canada shall, unless it is expressly declared by an 
act of the parliament of Canada that it shall operate notwithstanding 
the bill of rights, be so construed and applied as not to abrogate, 
abridge or infringe or to authorize the abrogation, abridgment or in
fringement of any of the rights or freedoms herein recognized and 
declared, and in particular, no law of Canada shall be construed or 
applied so as to

Mr. Stewart: I so move.
Mr. Stefanson: I second the motion.
The Chairman: Is there any discussion, gentlemen?
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Mr. Martin (Essex East): If we do vote for that, that is always reserving 
the right elsewhere to seek to put forward the other amendment or any other 
amendment we think is necessary.

The Chairman: Moved by Mr. Stewart, seconded by Mr. Stefanson that 
all the words preceding paragraph (a) be deleted and the following substituted 
—shall I dispense?

Agreed.
The Chairman: All in favour?
Contrary?
Motion agreed to.
Mr. Batten: This morning when we were speaking about subclause (c) 

there was some question as to whether sections (i), (ii) and (iii) applied 
collectively or individually. Did we agree to put the word “or” after the 
word “detention” in the seventeenth line?

Mr. Fulton: It is a universal rule of drafting and is recognized by the 
courts that where you have subparagraphs numbered consecutively, and the 
word “or” appears between the penultimate and ultimate subparagraphs, then 
all subparagraphs are in the alternative.

The Chairman: The question now is on clause 3 as amended.
Clause 3 as amended agreed to.
On clause 4.

Duties of Minister of Justice.
Mr. Fulton: On clause 4 I have an amendment to offer to the committee 

dealing with the point raised that the obligation of the Minister of Justice 
is rather nebulous here in the sense that he has an obligation to ascertain, 
but no express obligation arising thereafter, and that it would be desirable 
to compel the minister, or make it clear by the act that the minister has an 
obligation at least to report to parliament in any case where in his opinion 
there is an infraction in any of the documents or statutes he has examined.

Mr. Martin (Essex East): Only the bill.
Mr. Fulton: Any documents which have been presented to parliament.
Mr. Martin (Essex East): But not a draft before the clerk.
Mr. Fulton: No; in respect of regulations, it is only after the regulations 

are passed that they would be tabled. I assume any objectionable feature 
would be removed before tabling, and therefore this is not applicable to draft 
documents.

My suggestion is that clause 4 be amended by substituting a comma for 
the period in line 40 and add the following words thereafter: “and he shall 
report any such inconsistency to the House of Commons at the first con
venient opportunity”.

Mr. Aiken: I would so move.
Mr. Stefanson: I second the motion.
The Chairman: Is there any discussion?
Mr. Martin (Essex East): I thank the minister for this further clari

fication. I think it is a considerable improvement and meets the argument 
that some of us put forward; but I wonder if we could not even strengthen it 
further. Instead of saying “at the first convenient opportunity” could you not 
say within so many days, or something like that.

Mr. Fulton: I thought that would be covered by the regulations. I am 
not quite sure how this will work in practice. There are a large number
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of private bills, all of which we will have to look at under the section. I would 
rather not start by excepting certain classes of statutes or regulations. I think 
it should be all-embracing. I am not sure at the moment how long it might 
take for this examination to be completed. Would you not be content to have 
it left for the regulations under this act; they will be tabled in the house.

Mr. Martin (Essex East): Would you be content to say “and shall report 
any such inconsistency to the House of Commons during the first session of 
parliament after prorogation”, or something of that sort.

Mr. Fulton: That would make it possible for a statute to be enacted be
fore the minister reports on it. I would think parliament would desire the 
minister’s report to be received before the enactment of the statute.

Mr. Martin (Essex East): I was really thinking of the regulations.
Mr. Fulton: I feel we would like time to develop a little experience. We 

will have to make regulations covering the procedure. Those regulations will 
be tabled, and if the period in the regulations is felt to be too long or if the 
experience proved that we are not reporting to parliament when parliament 
would like us to report, or by the time parliament would like us to report, then 
in that event the regulation itself could be brought up for debate.

Mr. Deschatelets: Do you not think it should be covered by regulation?
Mr. Fulton: Yes, I think it should be covered by regulation, Mr. Des

chatelets. I think we might work out a standard form for reporting to par
liament, probably in writing.

On the other hand it might be found more desirable to do it by oral 
report at the time of the motion for second reading, or something like that. 
But I think probably a standard form of reporting to parliament would be 
preferable.

Mr. Martin (Essex East): I find that I spoke too hurriedly. May I have 
leave to withdraw what I said? I find that Mr. Badanai has an amendment 
to this clause, which is not exactly in those terms, and which incorporates 
another idea. I think his amendment is an improvement.

Mr. Aiken: Perhaps we might consider them both.
Mr. Martin (Essex East): Yes, it could hardly be made a sub-amend

ment, because it incorporates other ideas.
Mr. Fulton: Well, in order not to foreclose on Mr. Badanai, perhaps he 

might read his suggestion to us, although he cannot move it at the moment. 
In any event, it would be before the committee for consideration.

Mr. Badanai: I move, seconded by Mr. Baten—this is the form of the 
amendment—

The Chairman: No, Mr. Badanai. It has been suggested that it would be 
out of order for you to move it at this stage; however, you can give us the 
substance of it.

Mr. Badanai: The substance of my suggestion is as follows: that clause 4 
be amended by adding thereto:

(a) The Minister of Justice shall report any inconsistency to an ap
propriate standing committee of the House of Commons on human 
rights and fundamental freedoms.

(b) All petitions to the House of Commons which purport to be based 
on the Canadian bill of rights shall be referred to an appropriate 
standing committee of the House of Commons on human rights 
and fundamental freedoms. The committee shall have power to 
report these petitions from time to time to the house, together 
with its opinions and observations thereon.
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That is the substance of my amendment.
Mr. Fulton: May I comment on this to the effect that your proposed 

amendment seems to me to deal with those things which are only within the 
competence of the House of Commons itself to deal with, by its rules, or by 
amending its rules. And if you mean to provide that the Minister of Justice 
is to be under an obligation to report to an appropriate standing committee 
of the House of Commons on the bill of rights, you are imposing on him on 
obligation to do something which at the moment he is incapable of doing 
because there is not such a standing committee on the bill of rights.

Therefore it seems to me that we would have to wait until such time as 
the House of Commons itself decided whether or not to set up such a 
committee.

Mr. B ad an ai : That is the very point which I raise. The amendment 
suggested the appoinment of a committee, and if I may just add this: that in 
the submission made by the Seventh Day Adventists at page 74—

Mr. Martin (Essex East): Mr. Michael.
Mr. B ad an ai : There is a statement by the delegation as follows:

With respect to bill C-79, “An act for the recognition and protec
tion of human rights and fundamental freedoms” which it is felt would 
greatly strengthen the effectiveness of this bill —

And then he goes on to enumerate several of the ideas, among which is No. 6:
6. A standing parliamentary committee be established to give 

continuing examination with reference to the operation of this proposed 
act in the light of changing circumstances, and—

Now, even the Prime Minister, if I may quote him when speaking in 
1945, in Hansard at page 2460 among other things said—and by the way, he 
was speaking on the national emergency bill—

In the United Kingdom it has been found necessary to set up a 
committee in this regard, and I should like to see a similar committee 
appointed by this house.

Such a committee would report to the house from time to time 
on all orders in council passed where there is a matter of principle in 
issue and where the question of delegated power arises. Where legisla
tive power is conferred, the committee would make the necessary 
criticisms of orders passed by civil servants under the powers granted 
by legislation enacted by parliament.

Members of the house would be given an opportunity to serve. 
There should be no difficulty about the government having a majority 
in the committee. Its members would be charged with nothing any 
breaches of parliamentary privileges and democratic rights; in fact, in 
orders in council it would be a watchdog in the preservation of our 
democratic rights.

I think the Prime Minister there envisaged the setting up of a committee 
which would strengthen a bill of rights if we had one. And, as you are aware, 
I have already indicated that in New Zealand they have a petitions com
mittee dealing with grievances of individual citizens. And there arc many 
examples of a petition with only one signature, being made in respect of the 
Succession Duties Act; and there are many seeking adjustments in social 
welfare benefits, licensing requirements, and other things. In fact, a member 
of parliament might recommend to a constituent who is aggrieved by the 
effect of a statutory law or regulation that recourse should be had by way 
of petition.
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Briefly, Mr. Chairman, that is the point which I think should be con
sidered by the minister.

Mr. Fulton: Well, it is a point, Mr. Badanai, of importance; but again 
I say to you that your amendment could only be accepted if the House of 
Commons had set up a standing committee on human rights and fundamental 
freedoms, but it has not set up such a committee. Therefore your amend
ment would impose—it would have the effect of imposing on the minister 
an obligation which he could not discharge.

Now I think that it might well be that such a recommendation, such 
a proposal as contained in your amendment, might be referred to the rules 
committee—that is the committee of which the speaker is chairman, and which 
considers the rules of the house. And if the House of Commons were to set 
up a committee and were to make a recommendation that the government 
should immediately refer to it—to that committee, along the lines of your 
amendment, and that the committee be burdened with the responsibility 
of sub paragraph (b) of your amendment, then the whole thing would be 
possible. But at the present time this cannot be done, because the government 
does not have the right or the power by statute to affect the rules and pro
cedures of the House of Commons.

Mr. Martin (Essex East): I wonder if the minister would not consider 
this in support of Mr. Badanai’s amendment: it is true there is no such ap
propriate committee—there is not now an appropriate standing committee 
of the House of Commons on human rights and fundamental freedoms; but 
the procedural point which the minister has just made, I would submit, 
is that if the committee accepted this amendment, and it went—I would sub
mit that if they did set up such a committee and accepted this amendment, 
and it went to the House of Commons, then the House of Commons would 
not be precluded from seeking to answer the objection raised by the Minister 
of Justice.

The House of Commons is master of its own situation, subject always 
to the rules, and subject to the right of the House of Commons to provide 
exceptional applications; and the House of Commons could very well accept 
this recommendation from the committee, and, having done so, then the House 
of Commons will, I think, be obligated at the earliest opportunity, or at the 
next session to set up such a committee. I think there is no difficulty about 
that. The House of Commons would, by the acceptance of this amendment, 
perhaps have so decided. On the merits of the proposal, Mr. Badanai has 
quoted the Prime Minister’s view of 1945, and he bases his argument in part 
on that as well as on the desirability of the proposal by itself. I do not 
think there is really any such difficulty. The Minister of Justice shall report 
any inconsistencies to an appropriate standing committee of the House of 
Commons on human rights and fundamental freedoms. Granted, there is 
no such standing committee now, but the House of Commons could, by this 
very act, be deemed to have taken a step to setting one up.

Mr. Fulton: But it simply has not.
Mr. Martin (Essex East): Yes, but by so deciding, it could be con

sidered to.
Mr. Fulton: Well, there would have to be a resolution. A mere passage 

of a statute would not have the effect of creating such a committee in the 
House of Commons.

Mr. Martin (Essex East): Surely if the House of Commons wishes to 
resort to this procedure it could. I know there is a procedure now of setting 
up a standing committee, but if the House of Commons unanimously decided
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to throw aside that particular procedure for this particular purpose, there 
would be no objection to it.

Mr. Fulton: I think there still is, Mr. Martin. Either you are purporting 
to set up a standing committee by a statute, which, as I see it, is undesirable 
and certainly an inappropriate method of proceeding. Secondly, if you look at 
subclause (b), you will see that you are writing rules of the House of Commons 
here. It says:

All petitions to the House of Commons which purport to be based 
on the Canadian bill of rights shall be referred to an appropriate stand
ing committee of the House of Commons on human rights and funda
mental freedoms. The committee shall have power to report these 
petitions from time to time to the house, together with its opinions and 
observations thereon.

You are writing rules of the House of Commons.
Mr. Martin (Essex East): That is all right.
Mr. Fulton: It is not all right in my view. I could just imagine what we 

would be accused of if we had introduced a statute of this type. I can hear the 
clamour that would be set up.

Mr. Martin (Essex East) : I do not think there would be any clamour. 
The House of Commons is always master of its own rules.

Mr. Fulton: Precisely, and it would object very much to the government 
introducing by statute, something which was enacting rules of the House of 
Commons. There is a procedure in the House of Commons for enacting or 
varying its rules.

Mr. Martin (Essex East): That is admitted, but the House of Commons 
will decide; and I am arguing in this particular case that it is prepared to 
resort to this particular vehicle for the purpose; namely, by way of special 
resolution.

Mr. Fulton: My view is that the most that this committee could do is not 
to insert into a statute what amounts to writing rules of the House of Com
mons, but to make a recommendation to the House of Commons as to the views 
of this committee; and the House of Commons could consider what is appro
priate to do with regard to its rules.

Mr. Aiken: May I speak in connection with the motion I moved and also 
comment on Mr. Badanai’s suggestion?

I feel that the amendment that I have moved—
—that the minister shall report any such inconsistencies to the House 
of Commons at the first opportunity—

—covers all the points that have been raised. In the first place, the minister is 
authorized to recommend to the governor general in council regulations, so 
that the method of dealing with any complaints could be set up by regulation 
as a means of reporting. Secondly, the House of Commons is the body to which 
the report is to be made, and if the number of reports, or the nature of the 
reporting seems to demand it, there is no reason why the House of Commons 
could not set up a committee, or deal with it by whatever means the House 
of Commons decided upon. Right now we do not know the nature or volume 
of the reports that the minister might be making, and I think by putting this 
in a statute leaves it open to the House of Commons to appoint any group to 
receive these complaints without amending this statute.

Mr. Martin (Essex East): I do not think that is an answer to the point. 
This is an important point I make. We do not know whether there will be any
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reports or not, but they shall report any inconsistency to a standing committee. 
I would suggest we let Mr. Badanai move his motion and deal with it then.

Mr. Stewart: There is a motion now.
Mr. Fulton: Mr. Chairman, one other point. This bill will have to go to 

the Senate and, quite apart from the propriety of the government seeking to 
write rules of the House of Commons by a statute that it submits, I think 
there are many members of the House of Commons who would raise a very 
real question as to whether a statute, which also goes to the Senate, should 
write rules of the House of Commons. I think your suggestion bristles with 
difficulties.

Mr. Martin (Essex East): I do not think that is a very serious one.
Mr. Fulton: It occurred to me that possibly the amendment I suggested 

should be altered to read; “the parliament at the first convenient opportunity”, 
because this bill is going to the Senate, and the Senate might have views 
about our report being confined to the House of Commons.

Mr. Martin (Essex East): Yes, I think that is very important. I agree 
with that, but I do not agree with you when you say that Mr. Badanai’s motion 
would be regarded as an infringement of the rules of the House of Commons 
because the Senate has to pass it.

The Chairman: Are you ready for the question, gentlemen?
Mr. Martin (Essex East): Question.
The Chairman : The question is; moved by Mr. Aiken, seconded by Mr. 

Stefanson, that clause 4 be amended by substituting a comma for the period 
in line 40 and adding the following words thereafter:

and he shall report any such inconsistency to the House of Commons 
at the first convenient opportunity.

Mr. Martin (Essex East) : Question.
The Chairman: All those in favour please signify. Contrary?
Carried unanimously.
Mr. Badanai: Now, Mr. Chairihan, I move seconded by Mr. Batten, that 

clause 4 be amended by adding thereto:
(a) The minister shall report any inconsistency to an appropriate stand

ing committee of the House of Commons on human rights and 
fundamental freedoms.

(b) All petitions to the House of Commons which purport to be based 
on a Canadian bill of rights shall be referred to an appropriate 
standing committee of the House of Commons on human rights 
and fundamental freedoms, the committee shall have the power to 
report these petitions from time to time to the House of Commons 
together with its opinions and observations thereof.

Mr. Stewart: Where does that come in clause 4?
Mr. Fulton: It would be added thereto.
Mr. Badanai: Question.
The Chairman: I have some doubt about its being in order, but I will 

put the question. Moved by Mr. Badanai: that—
An hon. Member: Mr. Badanai has just read it.
Some hon. Members: Dispense.
The Chairman: Shall I dispense with the reading of it?
Agreed.
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The Chairman: All those in favour, please signify.
The Clerk of the Committee: Four, sir.
The Chairman: Those opposed?
The Clerk of the Committee: Six, sir.
The Chairman: I declare the motion lost.
Mr. Martin (Essex East): Now we are on clause—
The Chairman: Five.
Mr. Aiken: Mr. Chairman, have we carried clause 4 yet? We have carried 

the amendment.
Mr. Stewart: We had better carry clause 4.
The Chairman: Shall clause 4, as amended, carry?
Mr. Martin (Essex East): With the usual reservation.
Clause 4, as amended, agreed to.
The Chairman: Clause 5, gentlemen.
Mr. Batten: Mr. Chairman, before we pass on to part II of this bill, we 

have a little unfinished business. Yesterday, during the discussion on clause 2, 
I moved:

That the following paragraph, to be designated paragraph (c), be 
added after the present paragraph (b):

“The right of the individual to freedom of movement and residence 
within the borders of Canada”

and that the remaining paragraphs be relettered accordingly.
Following the discussion on that, we agreed to stand that motion.
Mr. Ftltok: That is right.
Mr. Batten: Before we leave part I of this bill, I would like to have 

that motion dealt with.
The Chairman: That was yesterday?
Mr. Batten: Yes, Mr. Chairman, that was yesterday.
Mr. Stewart: Clause 2, Mr. Chairman.
Mr. Batten: If I can help you, Mr. Chairman, that was the fifth amend

ment proposed yesterday.
Mr. Browne (Vancouver-King sway) : That was kind of a troublesome 

one too, was it not?
The Chairman: I have just checked the minutes, Mr. Batten, and the 

minutes indicate that following the presentation of that motion, you withdrew 
it, with leave to present it again if you wished to.

Mr. Batten: Yes.
The Chairman: Do you want to present it again?
Mr. Batten: I would like to present it, Mr. Chairman, and if I could 

present it at this time, we would have part I finished.
Mr. Fülton: Except that clause 1 of part I is stood.
The Chairman: Yes, clause 1 is also stood.
Mr. Felton : We might as well deal with this now, if you wish to re

introduce it. Why not dispose of it now?
Mr. Martin (Essex East): Question.
Mr. Bad an ai : Question.
Mr. Batten: “The right of the individual to freedom of movement and 

residence within the borders of Canada”.
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The Chairman: The question is—moved by Mr. Batten, seconded by 
Mr. Deschatelets—that following clause 2(b) there should be inserted, as 
paragraph (c), the words:

“The right of the individual to freedom of movement and residence 
within the borders of Canada” and that the remaining paragraphs be 
relcttered accordingly.

Are you ready for the question, gentlemen? All those in favour?
The Clerk of the Committee: Four, sir.
The Chairman: Contrary?
The Clerk of the Committee: Six, sir.
The Chairman: I declare the motion lost. In case I did not do it, shall 

clause 2, as amended, carry?
Clause 2 as amended, agreed to.
Mr. Martin (Essex East) : All that remains is clause 1, and the point 

there was as to its location.
Mr. Fulton: Yes. I have a suggestion on that; but it is usually called at 

the end, and I could put it forward then.
Mr. Martin (Essex East): All right.
Mr. Fulton: On clause 5 there should be a consequential amendment, 

which I would like to suggest to the committee. You will remember that we 
suggested the adding of what amounts, in effect, to an interpretation section, 
because of our shortening of the introductory words of clause 3.

That would then be contained in a second part of clause 5, so I would 
suggest that this be taken care of by somebody moving:

That clause 5 be amended by inserting the figure “(1)” after “5”, 
and by adding the following subsection (2), with a marginal note, “Law 
of Canada” defined.

“(2) The expression “law of Canada” in part I means an act of the 
parliament of Canada enacted before or after the coming into force 
of this act, any order, rule or regulation thereunder, and any law in 
force in Canada or in any part of Canada at the commencement of 
this act that is subject to be repealed, abolished or altered by the 
parliament of Canada”.

Mr. Martin (Essex East): What is your interpretation of what that does?
Mr. Fulton: It does the same thing, Mr. Martin, as I see it, that the 

words in clause 3, as it was originally drafted, would have done.
Clause 3 said:

All the acts of the parliament of Canada enacted before or after 
the commencement of this part, all orders, rules and regulations 
thereunder—

et cetera. And then:
—shall, unless it is otherwise expressly stated in any act of the 
parliament of Canada hereafter enacted, be so construed and applied—

We have taken most of those words out and have qualified them to say what 
we mean by the “laws of Canada" which are subject to the provisions of 
this part. So now we say:

The expression “law of Canada” in part I means an act of the 
parliament of Canada enacted before or after the coming into force 
of this act—•
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This makes it clear that the bill of rights overrides any inconsistent provision 
of any statute heretofore enacted, and it goes on to say that it means any 
order, rule or regulation thereunder—under any act of the parliament of 
Canada:

—and any law in force in Canada or in any part of Canada at the com
mencement of this act that is subject to be repealed, abolished or 
altered by the parliament of Canada.

Mr. Martin (Essex East) : Question.
Mr. Stewart: I so move, Mr. Chairman.
Mr. Browne (Vancouver-Kingsway) : I second the motion.
Mr. Deschatelets: When you say “law”, that means regulations well?
Mr. Fulton: Yes; this defines “law of Canada” as set out in part I, used 

in clause 3, as meaning:
—an act of the parliament of Canada enacted before or after the 
coming into force of this act, any order, rule or regulation thereunder—

The Chairman: You have heard the question, gentlemen. Shall I dispense 
with reading it again?

Agreed.
The Chairman: All in favour, please signify? Contrary? Carried unan

imously.
Mr. Martin (Essex East): With the usual reservation.
The Chairman: Clause 6.
Mr. Martin (Essex East): Just a minute, Mr. Chairman.
Mr. Batten: Mr. Chairman, I have an amendment to clause 5. I am not 

sure now that it is not covered by the amendment we have just passed. My 
amendment is to add to clause 5 the words: 

or that may in future exist in Canada.

Mr. Fulton: Mr. Batten, may I suggest to you that that is really inapplic
able, because I think it is correct to say no statute—not even this bill—no act 
now in force could abrogate or abridge a right that comes into existence 
thereafter.

Mr. Batten: Well, I did not quite agree to that.
Mr. Martin (Essex East): What you mean to say is that we cannot pass 

an act that seeks to tie a future parliament.
Mr. Fulton: Yes, and in recognition of that we have put in the words; 

unless hereinafter otherwise expressly provided—or words to that effect—to 
make it clear that Parliament does have to expressly override the bill of rights 
to take away any right. This will preserve existing rights unless parliament 
expressly takes them away. Your amendment seeks to say that nothing in this 
bill shall be construed so as to abridge any right arising hereafter, and I do not 
see how any present statute, including the bill of rights, could possibly abridge 
any right which arises hereafter. So, I think your amendment is simply a state
ment of the present fact, but it does not seem to me to need statement.

Mr. Batten: Suppose that in 1970 a new right were recognized.
Mr. Fulton: How would it be recognized? Say, by inclusion in the bill of 

rights?
Mr. Deschatelets: Say, an amendment.
Mr. Fulton: If you amend the bill of rights to create that right, you 

then also give it statutory recognition. So, you have taken care of the situation 
then which you are seeking to take care of now by your amendment.
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Mr. Aiken: Mr. Chairman, I think I see Mr. Batten’s point. The bill of 
rights is providing a minimum standard, and I think what he has in mind is 
maybe a progression of minimum standards by the enactment of some bill in 
the future which will give higher rights than presently exist, say under the 
bill of rights. I cannot see that we have to cover that by statute, because we 
are providing minimum rights. Certainly, we cannot go under them.

Mr. Fulton: But we could not, even if we wanted to, say that you shall 
not create any right hereafter because, as Mr. Martin says, you cannot bind a 
subsequent parliament. So, if a future right was a statutory creation, that speaks 
for itself. If it is a right which arises, as it were, by operation or interpretation 
of law, it is obviously recognized by law, and has not been prevented from 
being given recognition by this bill of rights or any other statute.

Mr. Aiken: I see the point, but that is what I was saying. I think if any 
future right is created by an act of parliament which creates higher rights than 
the minimum standards set in the bill of rights, no one would be concerned.

Mr. Fulton: Quite so, and the bill of rights does not purport to create 
maximum rights.

Mr. Batten: If, as the minister says, in the future some other right was 
recognized, then that recognition would be given by an amendment to the bill 
of rights—

Mr. Fulton: Yes.
Mr. Batten: That would cover the situation I have in mind.
Mr. Fulton: If it was desired to give it a statutory bill of rights sanction, 

it could be done by an amendment to the bill of rights.
Mr. Batten: Once again the minister has convinced me, and I will with

draw the amendment.
Clause 5, as amended, agreed to.
On clause 6.
Mr. Martin (Essex East): Mr. Chairman, I move, seconded by Mr. 

Deschatelets, that subsection 5 of section 6 be deleted, and that there be added 
the following section, as section 6A. It will read:

(1) Subject to subsections 2, 3, 4, 5, 6 and 7, any act or thing done or 
authorized, or any order or regulation made under the authority of 
this act, shall be deemed not to be an abrogation, abridgement, or 
infringement of any right or freedom recognized by the Canadian 
bill of rights.

(2) No naturalized Canadian citizen may be deprived of his citizenship 
and no naturalized British subject may be deprived of his status as 
a British subject under this act.

(3) No Canadian citizen may be deported from Canada under this act.
(4) No Canadian citizen or British subject may be detained under this 

act beyond a period of sixty days, unless the cause for his detention 
has been reviewed by an appropriate impartial tribunal which has 
reported to the minister or authorities authorizing the detention.

(5) Any order or regulation under this act conferring authority to order 
the detention of any peson shall, forthwith after it is made, be 
laid before parliament, or if parliament is not then sitting, within 
the first fifteen days next thereafter that parliament is sitting.

(6) Where an order or regulation has been laid before parliament 
pursuant to subsection (5), a notice of motion in either house, signed 
by ten members thereof, and made in accordance with the rules of 
that house within ten days of the day the order or regulation be
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revoked, shall be debated in that house at the first convenient 
opportunity within the four sitting days next after the day the 
motion in the house was made.

(7) If either house of parliament resolve pursuant to a motion made 
under subsection (6) that the order or regulation be revoked, it 
shall cease to have effect, without prejudice, to the previous opera
tion of the order or regulation, or anything duly done thereunder.

It speaks for itself, I think. We have already had some discussion about 
the points involved in this amendment. These basically are the ideas that were 
expressed by the Leader of the Opposition in his speech in the debate on the 
bill of rights in the House of Commons, with one exception. The minister 
will note in subclause (4), if he will direct his attention to that, that when 
the Leader of the Opposition spoke he spoke of a review by a superior court 
judge, and not by the minister. We have since given some consideration to this. 
The act of detention in itself is a matter that does not come, per se, before 
a court. What is really involved here is a matter involving the security of the 
state at this point which is a matter for the consideration of the government 
and not the judiciary. That is why we have left “the court” out and substituted 
therefor the words “the minister”. It is obviously a decision of the government 
and not of a court.

That is the only comment that was not made on this subsection of this 
proposed amendment; and that is why I do not, at this time, expand the 
reasons for putting it forward. That has already been done.

Mr. Aiken: We have never been sticky in this committee about rules of 
procedure or order; but I just throw this out as a thought that occurred to me: 
I feel this amendment is going far beyond what is in clause 6, and the type of 
matters that are dealt within the original clause.

Clause 6 only covers a very limited action, and that is the declaration of a 
state of war or invasion. The amendment goes on to bring in questions of 
deportation, detention, and loss of citizenship.

I just raise it as a point. I think it ought to be considered whether we 
would have the authority to go beyond the provisions in this act, because we 
are getting into the War Measures Act; and I would be afraid, if we went into 
it too far, we would be into substantive amendments of the War Measures Act 
rather than the limited intrusion into the War Measures Act we have had in this 
clause.

Mr. Martin (Essex East) : The point Mr. Aiken has just raised was 
casually mentioned by the chairman when a discussion ensued on this point, 
and he did express some doubt about whether or not it was open to the com
mittee to make this amendment. However, there was no ruling that it was 
not, nor is there any thing to preclude that ruling being made now. However, 
I hope it would not be made.

The point is that the War Measures Act involves human rights and 
fundamental freedoms. We do not want to abridge the War Measures Act 
in a manner that would prejudice the security of the state; but as the govern
ment itself has already recognized by some modification that it has made, 
it has provided for a change in some particulars of the War Measures Act 
itself; and it would seem that at the time we are discussing the bill of rights 
and are about to enact it, we should seek to make the War Measures Act, 
consistently as is possible, bearing in mind the security of the state, to pro
vide amendments that will put the War Measures Act forward in such a 
position that it will be consistent at this time, and not at some subsequent 
time, with the passage of the bill of rights itself.
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Mr. Aiken: Mr. Chairman, I am not objecting to discussing the matter 
at all, subject to the same reservations—

Mr. Martin (Essex East): That is right.
Mr. Aiken: —in connection with the other amendment.
Mr. Martin (Essex East) : That is right.
Mr. Fulton: Well, Mr. Chairman, it is short notice to discuss the 

proposed amendment in detail, and I shall not discuss it in detail; but 
there are two or three things about it that occur to me at once, by way of 
objection to specific provisions. Then, of course, there is a much greater objec
tion that I have, and I would like to come to it at the end.

I shall not comment on 6A(1), (2), (3) or (4). I come to (5),
Any order or regulation under this act—

—referring to the War Measures Act—
—conferring authority to order the detention of any person shall, forth
with after it is made, be laid before Parliament,— 

etcetera.
That proposed provision would, in the first instance at any rate, be covered 

now by the Regulations Act which requires the tabling of any order or regu
lation made under the statutes of Canada. In the first instance, they would 
be tabled and would be subject to review by the House of Commons, or by 
parliament.

With respect to (6) and (7), parliament would have its ordinary rights 
to debate these regulations, in any event. It is true they would not have 
the same right of immediate debate, the sort of priority of debate given by 
(6) and (7), but they have the ordinary right to debate a regulation so laid 
on the table, as required now under the Regulations Act.

(6) and (7) of this amendment follow the same process as we have 
worked out, to provide the opportunity for debate in the house of a proclama
tion bringing the War Measures Act into effect. I am glad to have that 
affirmation of agreement with our drafting. My main objection to the amend
ment, however, is that it embarks upon and takes us a very long way along 
the voyage of a revision of the War Measures Act. Not by way of a point 
of order but by way of argument of substance I say this is not the time 
or place to be revising the War Measures Act. There will be a time and a 
place. The Prime Minister has indicated his intention to provide the time 
and place to review the War Measures Act; but that time and place has not 
yet been appointed. I would be unable at this stage to make this substantial 
amendment to the War Measures Act. I do not think this committee would 
wish to make this substantial amendment to the War Measures Act before 
that study had been given to it which would indicate whether these amend
ments were appropriate, whether they went too far, or whether indeed they 
went for enough. I do not think we should amend the War Measures Act in 
bits, piece by piece, without studying the whole problem of emergency powers 
in war time—what ones go too far, what ones can be taken away, and what 
ones can be exercised by a general supervisory power given to parliament.
I do not think this is the time we should start the revision here.

Mr. Martin (Essex East): I will just make one brief comment. The Leader 
of the Opposition referred in his speech—to these amendments. The matter of 
substituting the minister for a judge was discussed by him. I presumed that 
the minister—although I recognize that he has been busy; but he is ably 
supported by his departmental officials—would have given this matter consid
eration on its merits. However, that is all I have to say.

Mr. Deschatelets: Mr. Chairman, the minister said that this seems to 
constitute a revision of the War Measures Act and that maybe we are going
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too far—far enough or too far. May I recall here that this bill, according to the 
Prime Minister, is a first step only. Now, let us say that the amendment we are 
presenting now is a first step in the revision of the War Measures Act.

Mr. Martin (Essex East): Question.
The Chairman: Mr. Martin, are you agreeable to withdrawing your motion?
Mr. Martin (Essex East) : I would like to put it forward.
The Chairman: I believe it is out of order.
Mr. Martin (Essex East) : Why?
The Chairman: I think on July 14, when we went into the matter of what 

was relevant and what was irrelevant, I quoted at that time citation 304 of 
Beauchesne’s fourth edition, subsection 2 which stated:

A committee is bound by, and is not at liberty to depart from, the 
order of reference. In the case of a select committee upon a bill, the bill 
committed to it is itself the order of reference to the committee, who 
must report it with or without amendment to the house.

Mr. Martin (Essex East) : On a point of order—
The Chairman: May I also refer to citation 406 of Beauchesne at page 285:

Amendments are out of order if they are
I will leave out the irrelevant portions of it.

—beyond its scope.
I think the introduction of comprehensive amendments to the War Measures 
Act before this committee, when it only has this bill before it, is going beyond 
the scope of this bill. In my opinion the motion is out of order.

Mr. Martin (Essex East) : I do not propose to argue very long, because 
I would simply point out that this act already does provide for changes to the 
War Measures Act, and what the government has done certainly a member of 
this committee can propose be done likewise in respect to section 6 of the War 
Measures Act. The government has provided modification by this bill, and I 
think it is clearly within the citation you mentioned because this is a matter 
which has been referred by the house.

I move that your ruling in this matter be appealed.
The Chairman: All right, gentlemen, I shall put the question: shall my 

ruling be sustained?
Mr. Martin (Essex East) : No, I appeal your ruling.
The Chairman : You appealed against my ruling, and I asked whether my 

ruling shall be sustained.
Mr. Martin (Essex East): No. You should ask whether my motion shall be 

accepted or not. I did not say it should be sustained, I said I appealed your 
ruling.

Mr. Fulton: Is not the form of appeals from a chairman’s ruling to put the 
question “all those in favour of sustaining the chairman’s ruling?” and then 
“those opposed to it?”

Mr. Martin (Essex East): Time is running out, and we have to leave at 
8:00 o’clock. I know Mr. Dorion has something to say.

The Chairman: I shall put the question: all those who favour that my 
ruling be sustained will please signify?

The Clerk of the Committee: Six.
The Chairman: Contrary?
The Clerk of the Committee: Four.
The Chairman: I declare the ruling to be sustained.
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Mr. Martin (.Essex East): If we have no other amendments at this stage—
Mr. Fulton: There is the question of the preamble.
The Chairman: Shall clause 6 carry?
Carried.
Mr. Martin (Essex East) : With the usual reservations.
Mr. Fulton: There is the question of clause 1. Perhaps we should dispose 

of it. I thought this could be taken care of, if the committee desired, by the 
following amendment:

That clause 1 be deleted and that the following be added as 
clause 4:

4. The provisions of this part shall be known as the Canadian bill 
of rights.

(2) Renumber clauses 2, 3 and 4 as clauses 1, 2 and 3 respectively.

Mr. Martin (Essex East): It is agreeable, as far as I am concerned.
The Chairman: It is moved by Mr. Aiken, seconded by Mr. Rapp. All in 

favour? Contrary? I declare the motion carried unanimously.
Now we come to the preamble.
Mr. Fulton: We have worked on all the drafts submitted, and we have 

come up with this one which, while I recognize it does not contain everything 
that has been submitted, I think I can say conscientiously appears to incorpor
ate them either in principle, by reference, or by implication, avoiding on the 
one hand those things which might be offensive to some of our people, and, on 
the other hand, trying to conform to words or ideas which are precious to 
others of our people, and which should be incorporated in a manner which 
would not be offensive to others. So we have come up with this suggestion 
which I would like to read to you. It is as follows:

The parliament of Canada recognizing that the Canadian nation is 
founded upon principles that acknowledged the dignity and worth of the 
human person and the position of the family within a society of free 
men and free institutions,

Recognizing also that men and institutions remain truly free only 
when freedom itself is anchored upon the dual foundations of respect 
for moral and spiritual values and the rule of law,

And being desirous therefore of enshrining these principles and the 
basic rights and freedoms derived from them—

It might be better to say “derived therefrom”.
in a bill of rights which shall reflect the respect of the parliament itself 
for the provisions of its own constitutional authority and shall ensure 
the protection of the basic rights and freedoms of all individuals in 
Canada,

NOW THEREFORE. ...

Perhaps I might make these few additional comments: we make refer
ence here to the dignity and worth of the human person, and the position of 
the family within a society of free men and free institutions, recognizing, 
I think, it not explicitly then certainly implicitly the position of the family 
as the basic unit of society.

We also recognize these principles of freedom embraced in the second 
paragraph, and that they are anchored upon the dual foundations of respect 
for moral and spiritual values and the rule of law, thus recognizing the con
cept of our Christian beliefs without being offensive to any other group or
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groups of individuals; and finally we recognize that the basic physical founda
tion is the rule law. That, certainly, I do not think anyone would deny, because 
it is absolutely essential if any right or freedom is to have any meaning at all, 
because it is freedom under the rule of law.

And then, carrying that idea forward, the third paragraph says that parlia
ment itself acts within the framework of moral and spiritual values, and parlia
ment itself acts in conformity with the rule of law. And those ideas are carried 
forward because parliament is desirous of enshrining these principles and the 
basic rights and freedoms derived from them in a bill of rights which shall 
reflect the respect of parliament for religious values and for the provisions of 
its constitutional authority.

The Chairman: Before I ask for discussion, I think it should be moved, 
before it goes to the committee.

Mr. Martin (Essex East) : May we have a discussion first, because there 
will be a considerable discussion on this, and perhaps afterwards we could 
move it.

The Chairman: I have no objection, if that is agreeable to the committee.
Mr. Martin (Essex East) : I know that Mr. Dorion and I will have to 

go at 8:00 o’clock, and if the committee wishes to sit—I hope it will not 
sit—but I understood from the Minister of Justice that it would not be sitting.

Mr. Fulton: I spoke to Mr. Deschatelets, and Mr. Deschatelets reported 
to me that you did not have any objection to our sitting after 8:00 o’clock; 
but I might have misunderstood him.

Mr. Martin (Essex East): There was a definite misunderstanding because 
I have to be in the house at 8:00 o’clock, and in fact, Mr. Deschatelets is 
speaking at 8:00 o’clock himself.

The Chairman: That matter has been disposed of by the committee. 
There was a resolution.

Mr. Martin (Essex East): We could meet tomorrow at 9:30, but I hoped 
the committee would recognize that, and I simply want to say that Mr. Badanai 
put forward a resolution, and Mr. Dorion put forward a proposed preamble, 
and I put forward one. An examination of these three revealed that they have 
the same basic constituents, but I feel there are a number of things that 
should be in a preamble that are not explicit enough in this one. One thing 
I do not believe is explicit at all.

I agree with the minister fully, as every member of this committee does, 
that we would not want to put anything in a Canadian bill of rights that 
would be offensive to any religious denomination in our country; to Christians, 
to Jews, to Moslems, or to any other religious body that recognizes the 
existence of God. We are a country made up for the most part of religious- 
minded people. The majority of our people are Christians, but we have a 
very important and respectful group of Jewish citizens, who subscribe to 
their faith, and we would not want I am sure, any of us, to incorporate here 
anything that would be offensive to them. But, it would seem to me, and 
I am open to correction, that in a bill of rights entertained and introduced 
by a country composed as we are of people who acknowledge the existence 
of God, we should not hesitate to confirm that fact in some way in this 
preamble. In the preamble which I put forward, reference to the diety is 
made twice; at the beginning and in the final paragraph.

An examination of other charters of human freedom, and particularly the 
peoples charter, discloses that reference is made to God.

One of the basic differences between our free society and communism— 
the Soviet Union—and totalitarian countries based upon dialectical materialism, 
is that religion itself, and the existence of God, are denied. To them, God does

23596-0—i
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not exist, and religion is regarded by this group as an opiate to hold down 
the progress of human beings. We make much of this fact in our ideological 
ideas. I believe we seriously ought to give recognition to this fact in this 
preamble. Recognition is given to the fact that the family is a basic, solid unit, 
of our society. There is a reference in the second paragraph to moral and 
spiritual values, which does not meet my objection as first stated when I 
mentioned the desirability of reference to God, because if one looks at the 
language used by some of the spokesmen for communism, one will find that 
they do not deny the existence of what they call moral principles. I cannot 
say that I recall any reference to spiritual values, or certainly to the rule of 
law, but they certainly do talk of moral principles; moral principles that have 
a genesis in man himself, and a genesis in things terrestrial, but this does 
not satisfy me.

Now, I make these observations because I know that a number of members 
of this committee feel as I do. This is not a party matter. I am sure none of 
us are going to discuss this aspect of the problem in that light. As a matter 
of fact, I do not think party considerations have prevailed here in a very 
singular way in our discussions, but I feel this is very important.

Our statesmen have no hesitâtion in public declarations to call upon God 
and God’s guidance. We listened last night to one of the candidates for the 
presidency of the United States who referred to God in, I thought, appropriate 
terms. We do not hesitate to do it in this country. The Prime Minister does it, 
and properly so. Other Prime Ministers have done likewise. The word “God” 
appears somewhere in the Royal title. I feel that for these reasons and because 
we are a nation which recognizes the existence of the Supreme Being, we 
should not hesitate to say so.

I have talked to some of my Jewish friends, and subject to what Mr. Rapp 
might say, I find there could be no objection there. I have talked to some 
others before, of other religious groups, to get their views, and I find no 
objection there. Because this is in accordance with my own convictions, I 
would hope that we could acknowledge this as an essential ingredient before 
we can give final consideration as to which preamble we wish to accept.

Mr. Dorion: Mr. Chairman first of all, I have to congratulate the minister 
for the wording of this preamble. I believe that everyone would be satisfied 
with an announcement of the principles which are in it.

Now, I agree to a certain extent with the views expressed by Mr. Martin. 
I believe that there would be no prejudice at all, and I feel it would not be 
offensive to any religious body if we referred to God in order to determine 
that He is the source of these freedoms and human rights enumerated in this 
bill. I would suggest that after the word “upon”, we could have:

Fatherhood of God, brotherhood of man, and principles— 
et cetera. In order to sustain my proposition, I would like to make a few 
observations. I hope that every member will excuse me if I refer to these 
quotations. It is only to show every member that, in doing so, it is not some
thing new in British institutions or in Canadian institutions. You have, for 
example, the bill of rights of 1689, where we read, in article 12, paragraph 3:

And whereas the said King James the Second having abdicated 
the government and the throne being thereby vacant, His Highness the 
Prince of Orange (whom it hath pleased Almighty God to make the 
glorious instrument of delivering this kingdom from Popery and arbi
trary power)
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You have James II, who is called the Instrument of God. You have Magna 
Carta, 1215. The beginning of the preamble of this so important constitution, 
which is the basis of our constitutional law, contains these words:

John, by the grace of God, King of England—
You have the coronation of Edward II—

Mr. Fulton: Mr. Dorion, may I just shorten this by suggesting that there 
is no dispute on the fact that those historical documents do contain such 
references, and I am sure everyone of the committee would accept your point 
and bring it up to date by reminding ourselves. We recognize that the present 
royal style and title starts with the words “Elizabeth II, by the grace of God”. 
So there is no disagreement with that point at all, I am sure, in the minds of 
any of the members of this committee.

I just make that suggestion, because I know you are under some limitation 
with respect to time, so that you might go ahead from there.

Mr. Dorion: In other words, it is very easy to establish that God was 
mentioned in many statutes, and very important statutes. Very often the opinion 
was given that Christianity is a part of our common law. On this point I have 
many quotations, but I will dispense with quoting them.

I have just a few observations. You will excuse me, because I have 
prepared some notes. I would add just this: I believe that recalling the religious 
character of royal institutions would help to preserve our actual form of 
government—and this, I believe, is very important. Canadian citizens will be 
reminded to what extent we are indebted to the crown for the maintenance and 
preservation of our spiritual values which are a guarantee of our social order.

A bill of rights recognizing the authority of God would have a very high 
educational value and would be in the line of our religious traditions. I believe 
that this is a very important point. x

I hope that every member of the committee will appreciate and agree with 
my point, and the point expressed by Mr. Martin. I am sure that in so doing 
we will have gained a very serious and very precious document, which would 
be in the hands of our children, and it will be a sort of act of the recognition 
that all these freedoms, all these rights, depend on a Supreme Being.

Mr. Fulton: Mr. Chairman, may I say something here? This, I am sure, is 
one of the most important questions to which this committee could direct its 
attention.

I will speak personally for a moment, and then I will go back to recognizing 
my position as a minister of the government. Speaking personally, I would 
want to see a reference to God in this preamble. I do not need to enlarge on 
that, and I am not going to do so. But as minister I have had to be aware 
of the fact that we are drafting a statute for all the people of Canada. I 
think that statement itself is a sufficient statement of the difficulties inherent 
in this situation.

I have my own personal inclination, as I have indicated; but I have felt 
that my first responsibility as minister was to submit to the committee a 
document in a form which, in so far as possible, within the realm of the 
fact that we do have freedom for controversy in Canada, would be inoffensive 
to any person, particularly on this deeply-held point of religious dogma.

I felt that was my first responsibility, and so, as I said, I have endeavoured 
to find a preamble which, while recognizing the principles, spiritual and moral, 
as well as practical, that are so dear—and the others that are so dear—to many 
of our people, could nevertheless contain them without giving specific offence. 
By bringing it forward in this form, I wanted to make it possible for the Com
mittee to decide.



718 SPECIAL COMMITTEE

Now, Mr. Chairman, at this point I would ask permission to go off the 
record, and I would ask that the press here respect the fact that this is off 
the record, rather than going into camera.

Mr. Martin (Essex East) : You mean, this portion?
Mr. Fulton: Yes, this portion.
(discussion off the record)
—following discussion off the record.—
The Chairman: Gentlemen, we are now on the record.
We are on the preamble. May I have a motion.

Moved by Mr. Dorion, seconded by Mr. Badanai, that the following be 
adopted as the preamble to the bill:

The parliament of Canada, affirming that the Canadian nation is 
founded upon principles that aknowledge the supremacy of God, the 
dignity and worth of the human person and the position of the family 
in a society of free men and free institutions.

Affirming also that men and institutions remain free only when free
dom is founded upon respect for moral and spiritual values and the 
rule of law,

And being desirous of enshrining these principles and the human 
rights and fundamental freedoms derived from them, in a bill of rights 
which shall reflect the respect of parliament for the provisions of its 
constitutional authority and which shall ensure the protection of these 
rights and freedoms in Canada,

Now therefore

Mr. Browne (Vancouver Kingsway): Might I ask, in the second line of 
the second paragraph, after the word “founded”, is it founded upon or 
founded on?

Mr. Fulton: “on” was the committee’s decision in camera. I do not think 
much hangs on it because I will take it to an expert in English.

The Chairman: I had in mind the word “upon”.
An Hon. Member: Question.
The Chairman: All in favour?
Contrary?
Agreed to.
Mr. Fulton: Mr. Chairman, may I ask that the committee be kind enough 

to revert to clause 4 which now is renumbered clause 3 of the bill, and add 
after the words in line 37 “every bill introduced in”, the words “or presented 
to”.

We are distinguishing here between what comes from the Senate and 
what comes from the house. There are far more bills introduced in the house.

After the words “every bill introduced in”, there should be added the 
words “or presented to”.

This is intended to take care of the fact that bills coming from the senate 
are perhaps not properly described as being introduced in the house. If we 
were to be asked where was such a bill introduced, the strict answer would 
be that it was introduced in the senate. So I think the words “or presented to” 
would more appropriately cover bills coming from the Senate, in case there 
was any technical objection to the authority given to me in relation to bills 
introduced in the House of Commons.

I would appreciate it if you would move that we have leave to revert.
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The Chairman: Gentlemen, may we have leave to revert to paragraph 
3 of the bill as amended?

Agreed.
Mr. Fulton: The motion would be that there be inserted in line 37 thereof, 

after the words “introduced in”, the words “or presented to”.
The Chairman: It is moved by Mr. Stewart, seconded by Mr. Stefanson.
Mr. Aiken: Do I understand the Minister of Justice is to have no res

ponsibility for a bill introduced in the Senate until after it comes to the house?
Mr. Fulton: That is correct.
The Chairman: You have heard the question. All in favour will please 

signify? Contrary, if any? I declare the motion carried unanimously.
Mr. Fulton: I would have no responsibility in the House of Commons with 

respect to the bills introduced in the Senate until they reached us from the 
Senate side.

The Senate might decide to impose such a responsibility on the minister 
by amending the act.

But as a member of the House of Commons, and as a minister who reports 
to the House of Commons I do not think it quite proper to assume now, in 
introducing this bill, that I am given the right to scrutinize bills when they are 
introduced in the Senate.

The Chairman: All right, gentlemen.
Shall the preamble carry?
Carried.
Shall the title carry?
Carried.
Shall the bill as amended carry?
Carried.
Shall I report the bill as amended?
Agreed.
Now, gentlemen, I believe the bill should be reprinted, and I would like 

to have a motion accordingly.
Mr. B ad an ai : I so move.
Mr. Rapp: I second it.
The Chairman: It has been moved by Mr. Badanai, seconded by Mr. Rapp 

that the bill be reprinted. All those in favour signify? Contrary? It is carried 
unanimously.

Mr. Badanai: On behalf of our group here I wish to extend to you, sir, 
our appreciation for the manner in which you conducted the committee 
meetings. We have had several meetings that have been strenuous. We perhaps 
have disagreed at times, and at some times we have found that each member 
has cooperated. In so far as we are concerned, we are satisfied. We want to 
thank you for a job well done.

The Chairman: Thank you very much, Mr. Badanai, and I certainly would 
not like to see this committee adjourn without taking the opportunity of 
expressing to all of the members, and I might say especially to the members 
who are not supporters of the government, the fact that I am most grateful 
for the cooperation that I have received throughout the deliberations of this 
committee. I recognize in respect of our first two meetings that the waters were 
a little troubled, but I believe that our differences were resolved.

Mr. Deschatelets: We had a good boat.
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The Chairman: I received the cooperation of every member of the com
mittee, and that made my work very easy indeed. I thank you very much.

Mr. Batten: Does that mean we are all friends again?
Mr. Aiken: I think we should express our thanks to the minister. He has 

been under a tremendous amount of pressure.
Mr. Fulton: Mr. Chairman, that gives me the opportunity not only of 

expressing my gratitude for your expression to me, but to do something that I 
had wanted to do, and that was to express to the committee my appreciation for 
their treatment of me, and for the opportunities which the committee gave us 
to have the fullest and frankest discussions in respect of the implications of 
this bill. That is something I have appreciated very deeply.

The Chairman: Before we adjourn, I would like to express, I hope on 
behalf of all the members, our appreciation to the Clerk of the Committee and 
to the officials who assisted so well in the work that we have had to do.

A motion to adjourn I believe would now be in order.
Mr. Aiken: I move we adjourn.
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Corrigendum

361, Line

362, “

364, “

365,

366, “

367,

368,

369,

370,

371,

373,

fob Evidence of Prof. Maxwell Cohen to Special Committee 
on Human Rights and Fundamental Freedoms,

Proceedings No. 5, Thursday, July 21st, 1960.

5, 850 should read 360 
16, “proposes” should read “poses”
24, “bilP should read “bills”
48, “marketing board" should read “utility board”

3, “policing” should read “police”
38, “this” should read “these”.

8, “protocol” should read “political"
22, “Cook” should read “Coke”
26, “Cook” should read “Coke"

1, “We tend to that idea of exceptional events” should read “Let me cite 
several well-remembered events.”

28, “Theorist” should read “theorists”
29, “and Baghot, and others at a later period” should read “and others

at a later period, such as Bagehot"
50, “Camden was one, but” should read “l don't know and”

26, “the theory” should read “a theory”
27, “federal statute” should read “federation”
28, “federation itself” should read “states themselves”
33,
<fc “the validity of constitutional law” should read “the constitutional
34, validity of statute law"
36, “solemn” should read “serious”
37, “under” should read “in”
37, “to find a statute which was” should read “to hold that a statute could be”
42, “met with final success over” should read “achieved a success as

compared with"

15, “for those things which they could not extend. In due course the
16, jus civilia and the jus gentium were merged into one system, jus
& naturala” should read for those peoples to which the civil law did
17, not extend. In due course the jus civile and the jus gentium were 

merged into one system. But above them was the jus naturals, ideal 
principles of law to which the positive law should conform.”

18, “Sir Thomas” should read “St. Thomas Aquinas"
31, “whole” should read “Holy"
43, “for a very long time” should read “from lime to time".

16, “revising” should read “reviving”
25, “natural justice” should read “natural law"
30, “naturalist tradition” should read “anti-naturalist tradition”.
40, "Independence and in” should read “Independence and later in"
43, “expressions” should read “experience”
47, “discussion” should read “dialogue”

22, “laws” should read “line”
51,
& “and that is perspective” should read “and that is the third perspec-
52, live."

31, “we mean rights” should read “we mean relative rights”
31, “but” should read “for”
34, “no” should read “not"
35, “and” should read “with”
38, “always has been” should read “always should have been”
40, “our technique is” should read “our technique in bills of rights is"

21, “with this” should read “of"
26, “whether achieved” should read “whether fully achieved"

23, “that it is intra vires” should read “assuming that it is intra vires”
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Page 379,

“ 381,

“ 382,

“ 384,

" 385,

“ 389,

“ 393,

" 396,

Line 7, “delegating” should read “delegated’’
“ 15, “the moment” should read “at that moment”
“ 19, “it is the right” should read “it is merely the right”
“ 23, “adds nothing to discrimination” should read “adds nothing to the

problem of discrimination”

“ 21, “and if you are prepared that Canada has not a charter, and has not
to implemented it, that is part of the law of Canada now, mutatis

“ 23, mutandis?” should read “and if you are prepared to have Canadian
law and policy influenced by an international charier why not accept 
the possibility of provincial law to be influenced by a federal policy- 
making statute which reflects the obligations under the U.N. Charter”

“ 15, “of a direct kind” should read "of an indirect kind.”

“ 47,
& “the problem of freedom of the press in this country?” should read 

“ 48, “the problem of freedom in this countryf”

“ 22, “for the interpretation in the passing of future statutes and regula
tions” should read “for the interpretation of passed and future statutes 
and regulations.”

“ 40, "a small book” should read “a small unpublished book.”

“ 34, “you” should read “he"
“ 34, “information” should read “legislation”
“ 37, “languages” should read “phrases”

“ 30, “clauses 2 and 5” should read “section 8 (6)”
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