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MINUTES OF PROCEEDINGS
Thursday, July 21, 1960.

(ID
The Special Committee on Human Rights and Fundamental Freedoms met 

at 9.38 this day. The Chairman, Mr. N. L. Spencer, presided.
Members present: Messrs. Aiken, Badanai, Batten, Deschatelets, Dorion, 

Martin (Essex East), Rapp, Spencer, Stewart and Winkler—(10).
In attendance: Professor O. E. Lang, College of Law, University of Sas

katchewan.
The Chairman observed the presence of quorum and introduced Professor 

Lang, who set forth his views respecting Bill C-79.
Professor Lang was questioned, and thanked for the interest which 

prompted him to appear before the Committee, and retired.
The Chairman announced that the witness scheduled for an appearance 

before the Committee at 2.00 p.m. this day, Mr. G. Eamon Park, had advised 
that in view of the detailed submission by the Canadian Labour Congress, 
his appearance at this time was not necessary. He further announced that the 
Committee would meet at 2.30 p.m. this afternoon, at which time Professor 
Maxwell Cohen of McGill University, would be heard.

At 11.00 a.m. the Committee adjourned to meet again at 2.30 p.m.

AFTERNOON SITTING
(12)

At 2.45 p.m. the Committee reconvened. The Chairman, Mr. Spencer, again 
presided.

Members present: Messrs. Aiken, Badanai, Deschatelets, Dorion, Martin 
(Essex East), Rapp, Spencer, Stewart and Winkler—(9).

In attendance: The Honourable E. D. Fulton, Minister of Justice, and 
Professor Maxwell Cohen, Acting Dean of Faculty of Law, McGill University.

The Chairman observed the presence of quorum and introduced Professor 
Cohen who dealt with, among other things, the historical development of 
human rights and suggested an appropriate wording for a Preamble to the 
Bill.

Professor Cohen then reviewed the Bill, Clause by Clause, making obser
vations and suggestions.

He was thanked by the Chairman for his presentation, and retired.
At 6.10 p.m. the Committee adjourned to meet again at 9.30 a.m., Friday, 

July 22, 1960.
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EVIDENCE
Thursday, July 21, 1960.

9.30 a.m.

The Chairman: Gentlemen, I would like to welcome to the committee 
Professor O. E. Lang, Professor of Law from the university of Saskatchewan 
who has manifested an interest in the bill of rights.

Professor Lang, we are happy to have you come before us and will be 
pleased now to hear your representations in connection with this bill.

Mr. Martin (Essex East) : May I ask Professor Lang this: undoubtedly 
he has written some things on this subject, which we could look at.

Professor O. E. Lang (Associate Professor of Law, University of Sas
katchewan): Actually the only thing I have written on the subject of the 
bill of rights which is obliquely relevant here is the note I did in the famous 
volume of the Canadian Bar Review in March.

Mr. Martin (Essex East): That is a note on this subject?
Mr. Lang: It is a note on the Saskatchewan bill of rights with some 

vague comments in respect of this bill. It is page No. 2.
Mr. Martin (Essex East): We have that.
Mr. Lang: Thank you very much, Mr. Chairman. I would like to express 

my thanks to the committee for being allowed to be here. I come with some 
trepidation and some of the feeling, I think, of David when he fired his stone.

I think that perhaps my trepidation is not as great as it would have 
been had I not denoted that it was an error when I received the last wire 
from the Clerk, because in the course of transmission the word “rights” was 
transliterated into “rites”; a committee on human rites. I thought perhaps 
I was coming before a different committee.

Mr. Martin (Essex East): I find it difficult to understand how anybody 
from Saskatchewan can come here with trepidation.

Mr. Lang: I am here to put forward a rather minority view, and perhaps 
that explains the trepidation. While this is a minority view, I can at least 
take this assurance, that there are some well known persons who have that 
same view, but it has been little heard in these whole discussions so 
far as I have seen. The sum total of my view comes down to this main 
proposition, that bill C-79, the bill of rights here before the committee, is in 
bare fact a reactionary measure.

The Chairman: I have heard that word before.
Mr. Lang: I say that, appreciating the fine motives behind such bills of 

rights, or very often fine motives; although in many cases man’s motives must 
be measured in terms of results of their actions rather than in terms of what 
they may say about the thing.

I would like to say too, if I may, Mr. Chairman, that if I use strong 
language from time to time, I would like, as a matter of perspective, that 
it be remembered that I consider the bill an undesirable thing rather than a 
thing boding of catastrophe. It is a matter of degree.

Many times this bill has been linked by speakers with the magna carta, 
the petition of right, the bill of rights and the habeas corpus act. I want to 
make the point that this is a false linkage, and a deceptive one. The ancient
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spirit of liberty flourished almost by mystery in the very hearts of our ancient 
Anglo-Saxon forebears. We do not know where it came from, but what we 
do know is, down through the ages they were ever conscious of the spirit of 
liberty that came to assert their rights and their conception of justice. In 
this spirit, through the ages, a battle raged amongst those who would attempt 
to usurp those rights, or interfere with that liberty. History of the later days, 
the days after the Ango-Saxons reached England, is a history of the attempt 
to institutionalize their fight for liberty, and the safeguarding of their liberty. 
The problem was not to arouse consciousness of the liberty, but to maintain 
it by adequate institutions, which could maintain it without constant or 
recurring revolution.

Now, it was that institutionalizing of the spirit of liberty that represents 
itself, or is symbolized in the Magna Carta, the petition of rights, the bill 
of rights, and indeed, the habeas corpus act.

Mr. Martin (Essex East): And the act of settlement.
Mr. Lang: The whole problem was to restrain those who would attempt 

to exercise power against the law.
To look at these acts, they all hark back to things past, granting to us 

the liberties of our forefathers; e.g. “Edward the Confessor”. They all seem to be 
looking to the past, but all they are saying is; we will not have you, whether 
it be a monarch or an oligarchic group, interfering with our rights and our 
liberties those rights and liberties which we believe we are entitled to, and 
which, indeed, our fathers had, and which we will always strive to maintain. 
In each of these documents—and this was the great significance of them— 
there was contained a move towards the supremacy of parliament. This is why 
the Magna Carta is so great. It symbolizes that stand of parliament the people’s 
representatives, against the king, or any oligarchic group.

Parliament, it was eventually then decided, was to be sovereign; sovereign 
in its power, and also completely responsible for the exercise of that power. 
Read Magna Carta, I suggest, and, indeed, those who want a poetic bill of 
rights might try reading Magna Carta to a public gathering, and then criticize 
a bill which is not poetic.

As I say, I think I have heard many spokesmen, whether in parliament 
or out, refer to this bill as though it was a fellow with Magna Carta, the 
petition of rights, and the bill of rights. Not only is that not so, but it is a 
backward step because, in essence, what it does is to begin, in its own weak 
way, an interference with the supremacy of parliament. It is a transfer of 
some of the parliamentary power to the courts. How great a transfer depends 
on how great a strength this bill will have.

There are some who say it is a very weak thing; and I would say, Mr. 
Chairman, that is the best thing I can say about it, I would prefer it weak 
to nothingness. But, on the other hand, some have pointed out it may be more 
difficult in days to come to repeal this bill; it may be difficult politically 
to repeal it; and in that you have a significant transfer of power 
from the people’s representatives, expressing the will of the majority, to the 
courts. I am a great admirer of the courts, and in the doing of their very proper 
job I think we could ask for none better. But it is not the function of the 
courts to lay down policy decisions in broad lines. There is some narrow policy 
in the development of common law, and that always must be in the hands 
of the courts. But, surely, this should be kept as narrow as possible, both for 
safeguarding the courts which would then remain above policy and, therefore, 
above politics, and also because the proper place for these decisions on policy 
is in parliament, where the people have placed their representatives to express 
their will on their behalves.
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Certainly, democracy is a difficult thing. It causes those of us who want 
something from a majority to go to that majority and try to convince them 
that what we want is right, just and proper. Of course, democracy is a dan
gerous thing because the will of the majority is so powerful, and it is so im
portant, therefore, that we be ever watchful that this will remain a good will.

It was said in the seventeen hundreds that liberty was given to us on the 
condition of vigilance. We must remain ever ready to exert the efforts, where 
necessary, to maintain that goodwill, conscience of liberty throughout the land.

I would like here to refer to some words used by Judge Learned Hand in 
his book The Spirit of Liberty.

The Chairman: Would you identify Judge Hand, Professor Lang?
Mr. Lang: Actually, I do not think that he was a judge at the time that 

he did say this, and I think he has since retired, if I am not mistaken. The 
citation can be found in the March, 1959, Canadian Bar Review, at page 29, 
in an article by Professor McWhinney.

Judge Learned Hand said:
This much I do know—

—and he was speaking about the spirit of liberty—
—that a society so riven that the spirit of moderation is gone, no court 
can save; that a society where that spirit flourishes, no court need save; 
that in a society which evades its responsibility by thrusting upon the 
courts the nurture of that spirit, that spirit in the end will perish.

He was referring to the need in our society to further discuss these vast 
issues, and this need will continually arise so long as we have to go to a 
majority—so long as we have our democracy, and in its fullest sense, so long 
as our parliament is supreme, and we have not handed over to the courts 
some of the guarding of that power which must rest somewhere in our society.

Is it not significant that many of the things desired by the supporters 
of this bill, or more particularly the supporters of a bill which would incorporate 
a bill of rigths, like bill C-79 into the constitution—what these supporters 
want is often something which they have not obtained, or were slow in attaining 
from an elected majority.

This is exactly what many of them are thinking when they want a bill of 
rights which will govern the provinces, and there is sometimes difficulty in 
obtaining from the legislature what they want. They want a bill so that the 
courts will exercise their power and obtain it for them. Now, in almost every 
case I am with these men in their objective, that is, I support the detailed 
items they wanted to obtain from the legislature; but I urge upon them that 
this is a democracy, and that their proper duty in that democracy is to take 
their case for this objective to the people, whether it be the people of a province, 
in order to get action from the legislature, or the people of Canada, in order 
to get action from parliament.

The very dispute which would then ensue about what is right and what 
is wrong is a thing which will safeguard democracy, as Judge Learned Hand 
said. This bill effects the transfer of some power, and this transfer would 
weaken the spirit of liberty, which he said, in the end, will perish. I think it 
is enough to have that spirit weakened.

And there are other problems with the bill. You have heard much about the 
legal problems which will arise. At the moment there is great uncertainty as 
to how this bill will be interpreted and as to how it will effect other legislation 
passed previously by parliament, and legislation which is yet to come. And this 
question of whether they are settled narrowly or broadly will have to come 
before the courts.
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I suggest it might be worth considering, Mr. Chairman, the burden which 
parliament may be therefore placing upon future litigants. Is it not worth 
considering, that to some litigants a few thousand dollars in court costs are a 
significant burden, and are therefore as important an interference with them 
as the imagined problems meant to be faced by this bill?

And another thing about Bill C-79 is like the first point, in this way: 
whenever you have a written bill of rights or a constitution interpreted by 
the courts a danger arises that the discussion of right and wrong, justice and 
injustice in a community will be transferred into a discussion as to whether 
the thing is within or without the bill of rights, constitutional or non-constitu
tional: that poses the same problem, I think, to a large extent.

We can see this happening in the United States where among the questions 
which are arising are those as to whether a certain thing is desired, a certain 
act is right or wrong, and that is essentially a real question and it is trans
ferred, in the discussions, into the question of whether it is either constitutional 
or within the bill of rights—constitutional for that reason. And, it is not as 
though they treat these as two separate questions. They tend to treat their 
answer to the question whether the thing is or is not constitutional as though 
that answered the question whether or not the thing is right or wrong. They 
have imported into their discussions of justice and injustice a legalistic 
answer which appears to be an answer to the question, but is only an avoidance 
of the question. Then too, as I have indicated before, I think there is a danger 
when this power over policy is transferred to the courts, that the reputation of 
the courts will suffer. This power is transferred to the courts by Bill C-79. 
The reason there is this transfer of power really is very simple. These rights 
which are so nobly set out in the bill are not, and cannot, be absolute rights. 
Of course, they are not. Freedom of speech runs up against the edges of sedition, 
criminal libel and nuisance; freedom of religion may run up against the 
offences of neglecting one’s child, causing a disturbance and assaults. It is 
always a question of policy whether the values in regard to these rights are 
great enough to overcome the values involved in these other interests. That 
balance is a very important question of policy, and that question of policy 
is transferred here to the courts, and taken out of the hands of parliament. 
It is in parliament and it should remain, because it is that question which is a 
responsibility of parliament. Parliament would be, rather lightly, turning 
back to the courts some of the power and some of the responsibility which 
was obtained through such a hard struggle over the years, as is represented 
in the Magna Carta, the petition of lights and bill of rights.

If I may then, Mr. Chairman, I would summarize my worries about this
bill.

The first is that this transfer of power from parliament to the courts, and 
interference with parliamentary supremacy is a backward step from the 
Magna Carta, petition of rights and the bill of rights. In that sense it is, indeed, 
to be deplored. It is, in that sense, reactionary.

Secondly, I suggest there is the danger to litigants that we are putting 
before them, because of the fact—and it is because of the fact—that we are 
transferring decisions as to policy, to the courts. Litigants will be troubled.

Thirdly, there is a duty to the courts’ reputation, if they are engaged in 
this policy problem. For example, in the United States, I think the supreme 
court, in taking some of this policy power and policy decision to itself— 
in taking over what I would call the amendment to the American constitution— 
is in danger, in regard to its own reputation. I think there is also this danger: 
that a realistic test in the community is substituted for the frank and open 
discussion as to right or wrong, just or unjust.
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My summary of the situation leads to these recommendations, as a matter 
of course. The first is that the bill of rights should not be passed, should not be 
postponed, but should be dropped, that in its place, perhaps, it would be wise 
to set up a permanent committee, whether of the house—so permanent as that 
can be—or a commission or committee outside the house, to watch over rights 
and liberties.

Mr. Aiken: With what guide?
Mr. Lang: For that purpose a document such as bill C-79 might serve 

admirably as a point of departure, against which—and here, only against 
the possible interference with these values enunciated in clause 2—a com
mittee alert to the importance of these values would not exercise power, but 
would only alert, if that alerting is needed, parliament to the interference, 
so that parliament could decide as a matter of policy whether that interference 
should be corrected, and could enact legislation so to correct it.

Mr. Martin (Essex East) : So that we may clearly understand this rec
ommendation: you say that you think the bill should be dropped; there 
should be set up a committee within parliament, or outside—and you said, 
in answer to Mr. Aiken, that the present bill would serve as a guide?

Mr. Lang: Yes, the gentleman asked about a guide.
Mr. Martin (Essex East): You suggested that the bill should be dropped. 

How could it serve as a guide?
Mr. Lang: I do not mean it should serve as a legislative guide; but rather 

as a matter of guiding this committee, in regard to clause 2.
The committee might be referred in this regard to clause 2, to the Get

tysburg address, or any other document full of poetry, where there is 
emphasized and put forward the expression of our opinion of the importance 
of these values—because, after all, this is the thing that the committee will 
always have to be aware of. It is the importance of these values being 
balanced against other needs and desires in society, and it is on this decision, 
in the end, that parliament would have to say whether or not, in a given 
case, the values are sufficiently important to balance against some other 
need of society with which they are conflicting.

It may be, for instance, that it would be advised that there always be 
judicial appeals from decisions of executive or administrative personnel. I 
just suggest that as a “maybe”. Parliament would have to decide whether 
or not this is possible in all cases, or whether, indeed, there is some case or 
another case where the problems arising from that appeal are simply too 
great to justify the honouring of this right by giving this appeal. I think that 
if a man like Frank Scott were on the committee, parliament would hear 
very quickly and thoroughly about any infringement of civil rights around 
the country.

But I would say, next, that if a bill of rights must be passed, because 
there may be something beneficial in having the title “the bill of rights”, 
then why not collect together in a bill of rights certain particular, definite, 
positive proposals, positive enactments of policy correcting particular situa
tions; enact, if you choose—a right of appeal from all administrative tribunals; 
enact, if you choose—the right of counsel before all these bodies; enact, if 
you choose—a more general right against self incrimination before these and 
other bodies.

But consider the matters particularly: deal with them particularly, and 
set them down particularly in the bill of rights, where they will not represent 
a transfer of policy, of power, and decision on policy, to the courts.

Mr. Aiken: Excuse me for interrupting, Professor Lang. It seems to 
me that in doing this it would be completely reversing the role of the courts 
and parliament, as we have understood them.
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You are now giving to parliament the right to apply rules, which has 
always been the role of the courts. Has it not always been the role of parlia
ment to enact general legislation, and for the courts to apply it, rather than 
the proposition you have just made?

Mr. Lang: No. I may not have made myself clear. Certainly, what I 
mean is that the courts will apply this legislation; but what they will have 
from parliament is particularized legislation enacting exactly in what partic
ular cases these various rights which are flowing, in the opinion of parliament, 
from the value given to the human rights and fundamental freedoms, are 
to be enforced; not a general and uncertain statement of the law, asking the 
courts to—what does it, indeed, ask the courts? Is it asking them to modify 
future legislation? It may be that is a possible interpretation, and an inter
pretation the courts would give the bill. Of course, if they give it a narrow 
one, it would weaken the bill.

Mr. Martin (Essex East): What you are saying—following up what Mr. 
Aiken has asked-—is this: you would propose that the human rights and 
fundamental freedoms sought to be guaranteed should be brought about by 
way of amendment to specific statutes, or that new statutes would create 
situations not already covered?

Mr. Lang: That is right, yes, that these particular problems be dealt with 
particularly, rather than there be a general document attempting to transfer 
to the courts the control of policy decisions as to when the values represented 
in these human hights and fundamental freedoms are so great that some other 
legislation of parliament is not to be honoured, even though it is speaking 
plainly.

Mr. Martin (Essex East) : Can you give us the acts that you would amend?
Mr. Lang: I have not made anything like a thorough study. I think this 

is, of course, an extremely important thing; but certainly there comes readily 
to mind the consideration of amending, for instance, the Immigration Act. But 
there the infringement upon human rights—and they are human enough, 
whether they are Canadian rights or not—comes directly against the policy 
question of what is to be our policy in regard to immigration. What right are 
we to take? What control are we to take over immigrants? Perhaps there the 
infringement on human rights stems more from the manner in which the 
Immigration Act is set up, the way in which deportations are automatic, in 
certain cases, always subject to some discretionary power, residing in the 
minister. This discretion is the thing that causes the problem in regard to 
rights there. Yet this is one of those areas which I think illustrates the policy 
decision that may be taken, and the kind of decision that parliament must 
make.

In other words, I do not particularly, this morning, want to suggest solu
tions to these policy questions; but simply to point up that there are enumerable 
areas in the law where this policy question does come in, and where it should 
be parliament that is deciding the policy question and should set out its de
cision in legislation which the courts will then apply to the case.

Mr. Martin (Essex East): Have you given consideration to the effect of an 
amendment of the Interpretation Act?

Mr. Lang: Yes. That, indeed, was my next alternative proposal, that if 
this bill could not be dropped, and a committee substituted for it, or if the 
bill was hot replaced with a different bill—because it would be an altogether 
different bill, if it recited particular cases: it would then, indeed, be patterned 
after the Saskatchewan bill of rights and would deal with certain cases. Indeed, 
some of the things contained in the original Saskatchewan bill of rights might
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be contained in the proposed bill of rights, such things, for instance, as 
making it an offence to discriminate on account of creed, colour, race, in regard 
to employment, in regard to inns, and so on.

Perhaps that kind of thing would fall within the criminal law and should 
be broadly inserted into a bill of rights, if that is desired. Personally, I think 
that is a wrong thing to do. I think it is a mistake, and—as I indicated in my 
article in the Bar Review—such legislation would interfere in the by-ways and 
by-plays of life.

But, coming back to the question put by Mr. Martin: my alternative 
suggestion is that if this bill must go forward, then let it be amended so that 
it in fact reads as part of an interpretation statute, that it is simply a statement 
to the courts indicating parliament's belief in the existence and importance of 
these human rights and fundamental freedoms; and that, wherever reasonably 
possible, legislation by parliament should be interpreted as not to interfere 
with these rights or freedoms. The key phrase is construed so far as is 
“reasonably possible”. And, it should provide, that no act, of parliament 
abrogate, or interfere, or abridge these freedoms unless the express words, 
or the necessary implication of the words indicate it was parliament’s intention 
to do so.

Mr. Martin (Essex East) : May I, for the purposes of clarification, and to 
make sure that I follow exactly what you are suggesting, ask this question. 
I think I do follow you, but I want to make sure Clause 3(b) of the bill says 
no one shall “impose or authorize the imposition of torture, or cruel, inhuman 
or degrading treatment or punishment”. Would you construe that as meaning 
that the bill of rights will over-ride the Criminal Code, for instance, in so 
far as capital punishment is concerned.

Mr. Lang: Well, I would say that that certainly is a possible construction. 
I rather doubt, of course, whether the courts would take it that far. In other 
words, they would avoid that particular conclusion by saying that capital 
punishment is not a cruel or inhuman punishment. But it is over-riding.

Mr. Martin (Essex East) : I agree with that of course; but the point is 
that many thousands of people who propose the abolition of capital punishment 
do say that capital punishment is cruel, inhuman, or is degrading, and the 
courts will be faced with a very difficult situation unless this language is 
more precise.

, Mr. Lang: Yes; this is true. Not only that, but in this the courts are 
being given this power to decide such a matter, if all the judges happen to 
believe that capital punishment is cruel and degrading.

Mr. Dorion: Mr. Chairman—
The Chairman: Gentlemen, I think we are deviating a little from the 

practice that we have adopted in so far as previous witnesses were concerned. 
It may be, in as much as we do not have before us any written brief which 
would facilitate reference back to the statements made by the witness, that it 
might be desirable to deviate from the former practice and allow questions as 
the witness proceeds. Do you feel that would be an agreeable procedure this 
morning.

Mr. Aiken: Mr. Chairman, I was the first one to interrupt with a very 
short question in order to clear up something. I think perhaps that we should 
let the witness finish his brief.

The Chairman: Is that agreed?
Mr. Lang: I am so used to interruptions in my lectures that I would feel 

almost lost if there was none.
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Mr. Martin (Essex East): I believe Mr. Dorion has a question. I think it is 
very difficult to listen to the statement when we have no brief before us. 
Mr. Aiken opened it up, and I think we would get along better if Mr. Dorion 
were allowed to follow up on the point I made.

The Chairman: I thought we might make a variation this morning because 
of the fact that we do not have a written brief. I disagree rather violently 
with some of the statements that have been made. I am going to have some 
difficulty in bringing the professor back to what was said and in being able 
to paraphrase accurately what he did say. Perhaps in this case it might be 
desirable to dispose of the issues as they arise.

Mr. Batten: I would suggest that Mr. Dorion proceed.
Mr. Dorion: I would like to know if you believe, on this particular point 

raised by Mr. Martin in subclause (b) of clause 3 in respect of torture, or cruel, 
inhuman or degrading treatment or punishment, that it would be possible to 
interpret that in the following sense, that certain dispositions of the Criminal 
Code may be abrogated. Is that your opinion?

Mr. Lang: Yes.
Mr. Dorion: Do you believe that the abrogation may be made only by such 

implication? Do you believe we can abrogate express texts of law only by 
implication coming from this text.

Mr. Lang: I do not know that it is only implication. As I read this bill it 
states, firstly, that acts of parliament, past, present or future, should be so 
construed and applied as not to do these things. That to me seems to be an 
express instruction to the courts where possible to read the acts so that they 
will not abrogate these rights; but it also says not to apply the acts so that they 
will abrogate these rights. Exactly what these words mean will depend on what 
the courts think of them, and of course it is perfectly true to say that this 
bill passed by parliament could be in effect repealed by the courts if they 
chose practically in effect to disregard it.

The Chairman: Could be repealed?
Mr. Lang: Nullified, by the courts acting as I do not want them to 

act, and they would be acting in this way -in order to return the power to 
parliament.

Mr. Martin (Essex East): Is not that in effect what is being done by our 
courts in respect of the existing charters? Can you give me a case in the last 
five years where the courts have based their decision on any of the existing 
charters—the habeas corpus acts, the act of settlement, or the Magna Carta— 
except as a background.

Mr. Lang: I would be very surprised if they could base a decision on these.
Mr. Martin (Essex East): In all probability what the courts will do is, 

they will completely ignore this bill because of its penalty and will make their 
decision on the basis of a specific statute and a specific section.

Mr. Lang: I would think that would be a very tempting thing for the 
courts to do; but, on the other hand, the courts have been in the habit of trying 
to put into effect in their decisions the express intentions of parliament. There
fore, that very noble thought in the minds of the judges might actually hold 
them from reaching that conclusion. I do not say the courts will reach a con
clusion that will tend to nullify the bill, but there is a possibility they will 
narrow it to nearly nothing. The unfortunate thing is that litigation may still 
continually ensue—a legitimate and fair attempt by a client’s lawyer to raise 
a point upon the bill and obtain some relief for a litigant upon the bill—and 
costs as a result will be incurred by the litigants in any case.
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I should then perhaps more particularly say that the problem with this 
bill is that as it is expressed it could very well, and I think does, invite the 
courts to look at parliamentary legislation—legislation of the parliament of 
Canada—and see whether that is altered as a result of the bill, whether it is 
altered because in some way it infringes or impinges upon these freedoms here 
enunciated; that therefore it would be possible for them to reach such a con
clusion even in regard to the Criminal Code; although, in many of these cases,
I suggest their good sense will keep them from that. In many other areas we 
cannot even imagine—we cannot know—where this bill will reach; we cannot 
know where it will arise and where the courts may say it has an application in 
altering the law of Canada. This is a rather startling thing, is it not, to have 
proposed the enactment of a bill about which we can predict and say that in 
effect it is unpredictable and can go beyond the scope of our sight in applying 
the policy of the courts to legislation of parliament.

Mr. Dorion: We have to refer to the first part of this article. I will read 
the middle of the first paragraph. We are talking in generalities, but it says in 
the bill that no such act, order, rule or regulation, or law shall be construed or 
applied so as to (b) impose or authorize the imposition of torture. I do not 
believe with such a text that it would be possible in respect of any article in 
the Criminal Code. This is only an interpretation rule which is given here. You 
do not believe that?

Mr. Lang: If it said only “construed”, I would perhaps agree.
Mr. Dorion: No such act, order, rule or regulation shall be construed or 

applied so as to do these things. I say it is only a question of interpretation of 
the said act to which we can refer. I do not think it would be possible for a 
court to see this text as an abrogation of any of the articles of the Criminal 
Code.

Mr. Lang: If I may clarify the question, are you relying upon the proposi
tion that the act is general in terms, and therefore will not in any way 
abrogate a specific act?

Mr. Dorion: Yes, I do not believe that it would be possible to find any 
abrogation of any act, because it is only a question of interpretation of an 
act.

Mr. Lang: Yes, but it says “application” and this is the serious thing. It 
not only says that these acts are not to be construed so as to do these things, 
but .it says, or can be read to say, that they are not to apply to these things. 
So, if the ordinary application of the act would result in something which, in- 
the opinion of the judges, involves the various things enunciated, or any other 
thing they may add to the list, then they are not to apply that act. This is a 
construction which is taking the act at its broadest, but a construction which, 
I suggest, within the realm of possibility, the court could give to it. I doubt 
very much if they will want to operate very broadly under it, but we simply 
do not know, and for years will not know. The act may lie there idle for years 
and then suddenly blossom.

I was about to make a suggestion, Mr. Chairman, that this bill, as it now 
stands, be altered so that this possible implication, that acts of parliament shall 
not be applied, be removed from it. It should be made, if it is to be passed at 
all—this is, in other words, my last hope, my last recommendation—clearly 
a simple statute of construction. It is the direction of parliament that these 
are the values parliament holds dear, and that, wherever possible, where 
acts of parliament are ambiguous, they are to be construed so as not to inter
fere with these values. It should also be made clear in the act that, if parlia
ment’s intention is clear and interferes with freedoms, that clear intention 
should be given effect to. I think that change could be made by removing the
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words in the fifth line on page 2 where it says: “be so construed and applied”, 
and substitute, “construed so far as reasonably possible”. That is added as a 
matter of extreme caution. This has removed the word “applied”, and may 
be sufficient.

Then again in the ninth line, insert before the expression “no such act, 
order, rule, regulation or law shall be construed—” the words “unless explicitly 
or necessarily by implication demanded by its words”, no such act—

Mr. Dorion: Will you repeat that?
Mr. Lang: “Unless explicitly or necessarily by implication demanded by 

its words”.
The Chairman: Professor, do I understand you correctly to say that the 

purpose of this proposed amendment is to restrict and reduce the effect of this 
bill?

Mr. Lang: Yes; provided my broad interpretation of the bill or possible 
broad interpretation, is correct, then this will narrow the operation of the 
bill and make it in fact an interpretation statute.

The Chairman: Are you aware, Professor, that the burden of most of the 
briefs that have been presented to this committee has been criticism of this 
bill because it has not got teeth in it, as they sometimes expressed it, and that 
it should be made more effective and binding upon the courts?

Mr. Lang: I am very much aware of that. Of course, my whole case this 
morning has been that, indeed, the contrary is true, and that the best possible 
situation is no bill, and the next possible situation is the weak bill we have 
now; or an improvement on that, perhaps, would be a change, weakening it 
a little more, and making it an interpretation statute. The whole burden of 
my argument, and the basis of that argument, rested upon the thesis that the 
supremacy of parliament was what we attained through hard struggle, and 
that this supremacy of parliament should not be abrogated, or derogated 
from by handing over some of the power to the courts. It is true the power 
was taken from the king and the oligarchic groups, and put into the hands of 
parliament. The courts are perhaps not the same, although these other problems 
arise in regard to it, as I have mentioned, but it is this derogation from 
supreme parliament that is involved in this bill. That is why I say it is not at 
all in line with the Magna Carta, but it contradicts the Magna Carta in regard 
to this supremacy of parliament’s position.

Mr. Martin (Essex East): You would take this position whether or not 
the bill continues in its present form, or whether it became entrenched or 
enshrined in the constitution?

Mr. Lang: Only more so, if it became entrenched or enshrined. A bill 
anything less than that is an entrenching bill, but there parliament, not only 
politically, but legally, has some difficulty in abrogating it.

Of course, I understand why many people want a stronger bill. As I have 
indicated, while I have no doubt at all that the general motives are fine, very 
often what these groups are after is something they cannot so easily obtain 
from the majority of parliament, or a majority of a legislature, and that, in 
other words, they want to transfer the power to the courts in order to obtain 
some particular end. In general, those who want an entrenched bill, want a 
bill not because they are afraid some oversight in a legislature will result in 
interference with these rights, but because they do not want some conscious 
policy interferences which these legislators might undertake. The objective 
is noble, but I would suggest, Mr. Chairman, the proper route to obtain 
permanence of these human rights and fundamental freedoms is, for all those 
who are genuinely interested in these values, to be willing to go to the effort, 
and to go to the struggle of putting their case before a majority of the people,
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and using the democratic procedure to obtain what they want. If they do not 
like something that the legislator is doing, then let them go to the people and 
the parliament. Let them indeed educate the people as to what is right and 
what is wrong. It may, after all, be their view, and only their view, and not 
necessarily the right one. In other words, let us impose upon these people who 
want to accomplish these things, the duty to be vigilant, which is noted in 
those famous words: “liberty is given to us on the condition of vigilance”. Let 
all those who want to accomplish these things always be prepared to go to 
majorities.

I think we have got to the point now in this country where we do not 
have to be so fearful about what our majority will want. Perhaps, indeed, years 
ago, we had to be more frightened than now. I have confidence in democratic 
workings. I have confidence in our ability to convince a majority to have 
goodwill, and that will should then become law, through parliament.

Of course, it might be said—and this is my last point—that this bill would 
give the courts an additional power in the case of sudden and drastic attacks 
upon liberty, where there is some violent upheaval or feeling in the country. 
I would say about that, first of all, that in such a case I am not sure the courts 
need any additional power, because they are always there to use such power 
as they choose to use. It has been said that even the lowest judge is only 
shackled to the extent that he himself locks the shackles upon his wrists.

But in addition, there are other safeguards. We have the power of dis
allowance, which could control sudden upheaval or feeling in the province. 
And in parliament of Canada we have a Senate, which should, indeed, quite 
possibly, be able to stem the tide of violent feeling, should such an occasion 
arise. In any case, in the event of these drastic upheavals that are contem
plated in this last discussion, we are almost on the verge of revolution anyway, 
and it is doubtful whether the courts, in trying to stem that tide, might not 
simply be apt to lead to their own downfall.

I think, Mr. Chairman, that with those remarks I can conclude. Most of 
the last discussion has been secondary to the basic, fundamental position that 
I take, that the proper place for sovereign power in the country is in the 
parliament of Canada; that it was put there for the struggle which is symbolized 
and is put in Magna Carta, the petition of rights, bill of rights; and that bill 
C-79 is apt to transfer away some of that power—and therefore it should not 
be enacted into legislation.

The Chairman: Professor Lang, how do you reconcile that last statement, 
that this power should remain vested in parliament, with a statement you 
made earlier in your presentation, that democracy is a dangerous thing because 
the majority is so powerful—and I presume you meant by that, the majority 
of parliament?

Mr. Lang: I meant, the majority will of the people, or the majority of 
parliament, if you like.

The Chairman : Do not the members of parliament represent the majority 
of the people?

Mr. Lang: Yes, that is right. When I said democracy is a dangerous thing, 
you must remember that what I was saying was democracy is a dangerous 
thing, and I believe in it; democracy is a difficult thing, and I believe in it.

In other words, it is dangerous indeed, but it is the best possible technique; 
and offsetting this danger that exists is my confidence in the goodwill of the 
people, and in the sense of liberty in our members of parliament and in the 
people, my confidence that the people will always be induced to elect and send 
to parliament men who have a sense of the value of their rights and liberties;
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and that this will especially be true so long as a full and open discussion about 
these rights and liberties goes on all across the country, into the hustings. 
That is the best place it can go.

If you give the power to the courts to do something about it, you take away 
the need of going to the people. Go to the people, I suggest, and the people 
will have goodwill. This, I suggest, is what “dangerous” means. I used, perhaps, 
a strong word; but there is that danger in it. But I have confidence that the 
goodwill of the people would prevail.

The Chairman: You also stated that this bill was a backward step and 
was the transfer of parliamentary power to the courts. First of all, where, 
in this bill, is there any transfer of parliamentary power to the courts?

Is there not, in this bill, a direction to the courts that, in the construction 
and application of statutory law, they are to construe, or apply it so that they 
shall, in so doing, give effect to this bill? Is it not a straight direction to the 
courts, and not a transfer of power?

Mr. Lang: It is a transfer of power, because it is a general instruction to 
courts to exercise this power. That is the whole point and portent of the bill, 
that it is giving to the courts the decision as to when the values enunciated in 
clause 2 strike up against some other objective contained in an act of parliament.

This is a possible construction of the bill, that where these values strike up 
against another act of parliament, then the court is to decide. This is what it 
must mean, that the courts must decide where the limits of policy are. As I 
have indicated, freedom of speech—

The Chairman: Who can better do that? Parliament has set up the courts 
for that express purpose, and that is their function; and when the courts do not 
carry out the will of parliament, parliament has consistently amended the 
statutes, to make certain that in the future the courts will be implementing 
the will of parliament.

Mr. Lang: That is right, Mr. Chairman. That is one of the merits of this 
bill, of course, in my opinion, that it is open to amendment: although, as some 
have indicated here, there may be political difficulty eventually in amending it.

The Chairman: That is, if parliament considers it is being misinterpreted?
Mr. Lang: That is right; and parliament may find it more difficult to 

instruct the courts more clearly in the future, than it does now, as to what 
the law should be, because of the political difficulty of interfering with this bill 
of rights.

If the courts go to parliament, after parliament has passed the act and 
say, “we nullify clause 3 of Bill C-79, because it abrogates a right enun
ciated in clause 2”, then, of course, parliament can speak again, and can 
go back to the courts and say, “We repeal clause 3 of the bill of rights”, as 
far as it might apply to that matter. But there is political difficulty involved, in 
coming back and repealing, in effect, for that purpose, the bill of rights. The 
bill of rights, as I say, is not so dangerous as it would be if it were in the consti
tution, because that power might well be lost to parliament then; but even 
now it is a danger, because parliament is weakened, because of the political 
difficulty that may be involved in coming back and enunciating to the courts 
what its intention is and how that intention should be applied.

The Chairman: I have much more confidence in the courts than you appa
rently have, Professor, because I think that the courts will give effect to the 
rights declared in this bill. I anticipate no difficulty, and I do not see a better 
way of these rights being enunciated and made binding in this country than by 
a judicial decision of the courts.
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Mr. Lang: Mr. Chairman, I would like to make this point quite clear, 
because I think it is an important and vital one. The point is that these rights 
enunciated in clause 2 are not absolute; they are not whole in themselves, 
as though they stand there never to be in any way interfered with.

Where freedom of speech is mentioned, of course there have to be policy 
decisions by parliament. I suggest that is where the policy decision should 
be—I suggest that is where the policy decision should be—as to what is a 
criminal libel, what is sedition and even—on the provincial level—what is 
slander. These decisions are properly decisions of parliament. These rights 
are set out there so fully, but are not absolute—there is always a policy deci
sion as to where the boundary of these rights is; and this policy decision, I 
suggest, is the function of the legislature, of parliament, and not the function 
of the court.

The legislature should lay down the broad lines of policy and only ask 
the courts to apply that policy within those boundaries.

Mr. Aiken: Professor Lang, following up your first suggestion: if you 
think that this bill moves towards limiting the power of parliament, would 
you suggest that it be applied, perhaps, to the rules and regulations of the 
executive only, in which case it would be a continuation of the ancient right 
of limitation on the powers of the monarchy, or the executive?

Mr. Lang: I think that, if I may say so, is a very worthwhile suggestion. 
That kind of thing would be admirable, but should not interfere with the 
power of parliament. But I am not sure that we would want exactly this sort 
of enactment in that regard. We would perhaps want a clearer statement of 
how the enactment is to work in detail in regard to the executive and the 
administrative. In other words, what it really comes down to, in part, is this: 
another one of the reasons why it is the parliamentary, and properly the par
liamentary function to legislate, is that parliament is able to set up com
mittees to investigate all the factors, circumstances and needs across the 
country, which a court is not set up to do. On the basis of all those facts and 
circumstances, it can then decide what the policy is to be. I would, therefore, 
suggest that perhaps what we should have is an investigation by a par
liamentary committee into the details of administrative and executive func
tions, as well as all the other aspects of our society, and a direct detailed im
provement in those areas. I would like to urge parliament to be specific on 
those matters.

Mr. Aiken: Will you agree that in any case no matter what interpretation 
is placed on this bill by the courts that the power of parliament still is 
supreme, that there has been no limitation whatever on the power of par
liament to amend, to make clear cases which the courts do not find clear, and 
to come back and make corrections of cases where the courts have not carried 
out their function, in the view of parliament, correctly.

Mr. Lang: Well, my answer to that in a sense is yes, but only in a 
qualified sense. First of all that involves a terrific amount of litigation which is 
rather a burden on the rights of individuals. My real basic answer is that the 
right of parliament to repeal this bill is only subject to this limitation; the 
political consideration that it may—especially as years go by and people say 
fine things about the bill even though it is not used for litigation—it may be
come difficult for parliament politically to amend it. I agree that this is not a 
very serious limitation of parliament’s power; it is merely a little, a small step 
in that direction rather than the big step of making it constitutional. It is weak.

Mr. Aiken: Is it, the weaker it is the better it is.
Mr. Lang: Non-existent is best.
Mr. Aiken: I have some other questions, but there is not much time, and 

I believe there are other members who have questions.
23570-5—2J
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Mr. Rapp: Mr. Chairman, the professor has made no mention whatsoever 
about the War Measures Act in part II. One reason for introducing a bill of 
rights is on account of what happened during war times. There was a big 
demand then, and there still is a big demand, from a majority of the people in 
this country to have a bill of rights so that things which happened during or 
after the first and second wars should never happen again. So this bill of 
rights is more or less an outcome of what happened to some of the people in 
this country. You have not mentioned anything about the War Measures Act 
and I would like to get some of your opinions on that.

Mr. Lang: I thank you for that question. In a way it perhaps allows my 
view to become even more clear. I am not going to make any case for the War 
Measures Act itself as to whether it is a good thing or whether it should be 
on the books. I say, however, that it should always be open to parliament to 
decide that the necessities of a situation are such that these values which we 
hold dear, which we would ordinarily like to preserve in our society, might 
actually have to be abrogated and limited in the case of necessity. I suggest 
it should be open to parliament to do that in particular, for instance in war 
time, we believe that parliament—the government, the society—can ask indi
viduals to give up their lives for state because of the necessity 
of the situation, and yet we do not do this because we think there 
is little value in these lives; we do it despite the extreme opinion we have of 
the value of these lives. Surely it is a lesser thing if parliament finds it necessary 
to step slightly towards infringing some of these rights. As I said before these 
are not absolute rights; they must always be balanced against other values 
such as the needs of society in regard to other things, such as its defence.

Mr. Stewart: These are not absolute rights?
Mr. Lang: These are values rather than absolute rights.
Mr. Rapp: There is a need for the bill of rights and you stated that this 

bill should not be passed as it has no meaning.
Mr. Lang: I do not suggest it has no meaning. I suggest that if the duly 

elected representatives of parliament decide that times are such that the War 
Measures Act should not only be enacted but should be put into operation in 
its fullest extent, that that is a decision which should rest with parliament. 
I want parliament to have that responsibility and power to decide that human 
rights and values should be infringed when other rights become more important 
than these rights. I reserve my right as a citizen to scream my opinion about 
whether they are right in thinking it is necessary at that time, and my right 
to get parliament to step back if it is found that it was unnecessary, as so 
many screamed in respect to the famous order in council when it became 
public in 1945-46. This is the thing we should do. We should always be 
vigilant. But I want the responsibility and I want the power to be in par
liament to decide at a time of crisis how far it is necessary to go. I do not 
want their decision at that time of crisis even to be subject to a veto by the 
courts.

Mr. Rapp: Would it not be a good thing for the parliament to know that 
there is a bill of rights where these rights are listed, announced, and so on.

Mr. Lang: I think it would be a very fine thing to pass as a resolution and 
have posted in the corridors of parliament as a reminder to all members of 
parliament, and have posted at election time as a reminder to candidates for 
parliament and the people that there are these values. In that sense I would 
approve of it as a statement of values.

The Chairman: You are almost going so far as to indicate that parliament 
should not only make the law but through this committee should practically 
administer it.
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Mr. Lang: I do not see my statement going that far.
The Chairman: It is pretty close.
Mr. B ad an ai : I gather from your statement and observation that you 

would prefer the establishment of a committee to deal with the abrogation 
of rights rather than leave the protection of these rights to the inerpretaion 
of the bill. I think you also intimated an uncertainty in the interpretation 
of the bill as it now stands which could or would lead to litigation. I\would 
like you to enlarge on that point which you made in passing in the early 
statement you made here.

Mr. Lang: The problem of litigation, of course, arises because in its present 
form, as has been indicated, there could be even an argument as to whether 
capital puishment came under the bill or was abrogated by it and also if 
sedition came under it, and whether any one of these freedoms does or does 
not clash with some right contemplated or some duty contempated in some 
other enactment of parliament. There is no possibility of setting down and 
preserving all the possible cases. These clashes will come before the courts 
and lawyers will have to advise their clients of the possibility that under the 
bill what otherwise would be their right may be different. They may have to 
take these cases to the Supreme Court of Canada and it would probably cost 
a great sum of money to do it. I see the possibility of this bill being worse 
than the statute of frauds, and it was said about it, that it cost a subsidy. 
The possibilities here could well be worse if any significant effect is given 
to the Bill at all. In these areas it would not apcar to give any certâinly at 
all to the law in this whole area, and it is a broad area, where these rights 
meet every other need.

The committee I suggested would be alerted by individuals and solicited 
by individuals where it was felt there has been abrogation or interference 
unjustifiably—and that, of course, is the key word; “unjustifiably”—with 
these rights and values. That committee then could make its investigation 
and—that is assuming that parliament could make use of such a committee— 
that committee could then serve as an advisory and notifying body to parlia
ment, to bring these matters to its attention.

Mr. B ad an ai : Would you prefer a parliamentary committee or a com
mittee outside of parliament?

Mr. Lang: I think probably I am not qualified to say that. You know 
much more than I about how permanent—

Mr. Badanai: Would you suggest, professor, a committee similar to that 
which I believe functions in New Zealand, where they have a committee to 
which a citizen may petition for any grievance that he might have, or for the 
protection of his rights?

Mr. Lang: Yes.
Mr. Badanai: In New Zealand they have one; in Denmark, I believe they 

have a similar set-up and, also in Australia they have a commission to which 
a citizen may petition for any wrong that he may feel has been imposed 
upon him.

Mr. Lang: Yes, that is the kind of thing I had in mind. This would alert 
parliament to cases which otherwise might too easily fall by the wayside, 
because a person who thinks his rights have been infringed may be the small 
person, the poor person out in outlying districts who finds it difficult to bring the 
matter to the attention of parliament.

Mr. Badanai: In your opinion do you think that this bill could be improved 
upon? Do you think it could be improved and still be an effective bill of rights?
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Mr. Lang: One suggestion I made is as to content. Of course, outside of 
changing it that way, let it become a construction act; an interpretation act. 
One positive bill that I think would be a good thing would be a bill—perhaps 
there is no time for it at the present session—which gathers together the 
rectifications of certain existing problems. For instance, if parliament is not 
satisfied that there is sufficient law preventing discrimination in regard to race, 
creed or colour, in employment, or in the serving of guests at inns, perhaps this 
is the kind of thing which parliament could enact under its power in regard to 
criminal legislation, and make it an offence. I am not suggesting this is a good 
thing to do, I am rather doubtful about it. That is the type of thing that could 
be looked at and included in a bill of rights which would then, in a sense, in 
its format, be patterned after the Saskatchewan bill of rights.

Things that I am more sure I would like to see, are things like the right 
to counsel, before all boards and tribunals; a positive enactment of the privilege 
against self incrimination before all boards and tribunals over which the par
liament of Canada has control. I think that a very impressive and important 
list of corrections of individual grievances of this sort could be gathered to
gether and put forward and, justifiably be then set out in a bill of rights. A 
bill confering these various rights upon our citizens is not in any way inter
fering with parliament’s supremacy of power.

Mr. Dorion: If I understood well what you told us, your main argument 
is that the result of the adoption of this bill would be the transferring of the 
powers of parliament to the courts. This is one of the main arguments you put 
forward against the adoption of this bill. If we refer to clause 2, you will see 
that we have certain rights or freedoms included in that clause; for example, 
freedom of the press, freedom of speech, freedom of assembly and association, 
and freedom of religion. Is it not true that these freedoms were recognized 
clearly by superior tribunals without having express context in our statute 
in order to determine that these freedoms existed? In other words, is it not 
true that our tribunals very often have taken the role of legislators?

Mr. Lang: They are known to do that, of course, from time to time.
Mr. Dorion: This would only be consecration of freedoms determined by 

tribunals?
Mr. Lang: Except that I do not know that the Supreme Court of Canada 

has ever yet said that any of those things are beyond the power of either 
parliament or legislatures. It is true that there are individual judgments that 
have indicated that some of these freedoms, fundamental to the whole nature 
of our constitution, are beyond the power of parliament and legislatures to 
interfere with.

Mr. Dorion: In other words it was unwritten law?
Mr. Lang: Yes. I do not think they have yet assumed that position finally.
Mr. Dorion: By the Alberta case?
Mr. Lang: No, because .there is no suggestion there, by the majority of 

the judges, that the parliament of Canada has not got the power to do these 
things, or, at least, that the parliament of Canada and legislatures together 
cannot do it. Certainly, to me, the important thing in the decision in that case 
was simply that the legislatures could not do these things. Some of the judges, 
of course, tended to take the view, and took the view, indeed, that no one could 
do these things; that this was fundamental to the constitution. Of course, from
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a legal point of view, it could be argued that that comes up against another 
proposition of the British North America Act, that our constitution is like that 
of the United Kingdom. Certainly there is no doubt about the United Kingdom 
parliament’s right to interfere with these freedoms.

Mr. Stewart: If I understood you correctly, your contention is that, if this 
bill is passed, then it has no effect on special or specific legislation unless the 
specific legislation incorporates the provisions of this bill either expressly or 
by necessary implication, is that correct?

Mr. Lang: No, that was the recommendation I was making about the 
amendment to the bill. What I said about the interpretation of this bill—of 
course with the great qualification that this is a matter that will be in much 
doubt until courts have spoken on it—is that if I were a judge, and actually 
honestly trying to read the express intention here, I think I would read it as 
though it meant to abrogate other specific acts of parliament, and that they 
not be applied in certain cases where these freedoms are infringed upon. So, 
therefore, I would have to make the next policy decision; were these freedoms 
infringed upon? That involves necessarily the problem that these freedoms 
have to be infringed upon in some areas, and this is, of course, drawing the 
line on infringements rather than simply upholding the freedoms.

Mr. Batten: Could I ask one question, Mr. Chairman.
To one who is not versed in the law, your thesis brings up many interesting 

questions. There is not time to go into these, but I would like to ask you one 
question. Do you think Canada should have a bill of rights? I do not mean 
necessarily this one.

Mr. Lang: I really see no need for it. Any bill of rights that has any form 
of limitation upon parliament or legislatures I dislike. An accumulation of 
various declarations of individual rights, calling it a bill of rights, I see no 
harm in. It is a guide, I think one must admit. The Saskatchewan bill of rights 
is really not a bill of rights in any traditional sense. It is a statement of some 
rights. A bill of rights, I think, would be commendable in that form, but I think 
“no bill of rights” is the best bill of rights.

The Chairman: I have an announcement to make so I would ask you to 
remain for a few minutes.

Professor, may I, on behalf of the committee, express to you our thanks 
and appreciation for your coming here this morning and presenting, what I 
think you yourself characterized as, a minority point of view, and to assure you 
that the committee naturally is anxious to hear all points of view, whether they 
be those of a majority or a minority. I am sure that what you have expressed 
this morning will receive the consideration of this committee. Thank you 
very much.

Gentlemen, apropos the meetnig this afternoon—we had scheduled a 
meeting for 2 o’clock at which we expected to have with us Mr. Eamon Park. 
This morning we received this telegram:

In view Canadian labour congress submission to committee which 
we support and particularly reference to right of access in their sub
mission feel it unnecessary to repeat that view before committee stop 
therefore will not appear today as previously arranged.

For this evening we had arranged for the appearance of Professor Cohen. 
We have been in contact with him, and he has arranged to appear before the 
committee this afternoon at 2.30 instead of 2 o’clock. With your permission we 
will then stand adjourned until 2.30 p.m. in this same room.
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AFTERNOON SESSION

Thursday, July 21, 1960 
2:30 p.m.

Mr. Dorion: Mr. Chairman, before hearing Professor Cohen, I would just 
like to make an observation. Last Friday, at the end of our sitting, I suggested 
that clause 2 of the bill might be amended by adding to the word “Canada”, 
at the first line of the paragraph, the following words, “In so far as within the 
federal parliament jurisdiction”.

Having read the report of that sitting, I found out that my suggestion was 
not mentioned. May I ask, Mr. Chairman, that that omission be corrected by 
having reported what I am now saying.

Mr. Stewart: It is not in the evidence; is that right?
Mr. Dorion : Yes, that is right. That is the suggestion I made last Friday.
Mr. Stewart: It should be.
The Chairman: I think there may have been some misunderstanding there, 

as I recall it. I suggested that that proposed amendment would better be dealt 
with at the time we would be considering the bill clause by clause.

Mr. Dorion: That is right.
The Chairman: And I presume that, as a result of that observation—which 

seemed to have been concurred in—it was thought that that portion of the 
proceedings would be deferred until we start to deal with the bill clause 
by clause.

Mr. Dorion: Yes, Mr. Chairman. But I made that suggestion at the time 
because it would be a matter to discuss, probably, and the members are not 
aware of that suggestion. This is the only purpose.

The Chairman: Yes. Is it satisfactory, then, if it appears in today’s 
proceedings?

Mr. Dorion: Yes, Mr. Chairman.
The Chairman: Gentlemen, I am happy to welcome to the meeting today 

Professor Maxwell Cohen, professor of law and acting dean of the law faculty 
of McGill university.

I understand that he has, over the years’ given a great deal of thought and 
consideration to the matter of a bill of rights. I am sure that we are all happy 
to have you with us, Professor Cohen, so as to have the benefit of your observa
tions in connection with this bill.

Mr. Martin (Essex East): I would just like to say, Mr. Chairman, that 
because of the way in which today’s schedules have been arranged it would be 
very convenient if Professor Cohen had a brief, because I, for one, will not be 
able to be here after 3:30, because of other commitments and meetings. Have 
you a brief, Professor Cohen?

Professor Maxwell Cohen (Acting Dean of the Faculty of Law, McGill 
University) : No, I have just a few notes. I did not make a brief. I do not think, 
if I may say so, Mr. Chairman—

Mr. Martin (Essex East): I am not criticizing you.
Mr. Cohen: I would be glad to give Mr. Martin the summary of my notes, 

if that would help him. I only have the one copy. They are just a few ideas 
I have jotted down in preparation for today; but I would be glad to lend them 
to you, if they would help in any way.

Mr. Martin (Essex East): That is very kind of you.
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Mr. Cohen: Mr. Chairman and members of the committee, I want to say 
it is always a pleasure to come before a Parliamentary committee, although 
I think I am foolish to come again. I was here ten days ago on a combines 
investigation matter and received such a good reception that my batting average 
must be about 850. Perhaps I am foolish to try again when I might find that 
my batting average has gone down if I do not do well on this occasion

The Chairman: Is it that high?
Mr. Cohen: Only in terms of the cordiality with which I was received. 

Morever I am second grade witness. I was not on the first list of telegrams; 
I was on the second list. As a second-grade witness you can only expect second- 
grade evidence from me.

I do not intend to sit here in any oracular fashion and expound the law 
to you. I am here to put forward a few ideas and really to raise more questions 
than I hope to answer. I do not think I will answer very many. I hope to 
explore with you, so far as I can. some of the issues which this legislation 
proposes.

I wish to make one thing perfectly clear. I am here in noz political capacity 
whatsoever. I am beholden to no one. My views are my own. I hope to be helpful 
to all of you as objective students of this bill. You now have had a couple of 
weeks of intensive education with the aid of one law school dean, a couple of 
professors of law and one historian of the front rank in this country. Therefore, 
I do not intend to cover the same kind of ground that they perhaps have 
covered. But whatever I say is my own. My position, therefore is one which 
reflects what I think are the types of problem raised by the bill of rights and 
this particular bill of rights.

I would like first to ask the question: why this fascinating Canadian-wide 
interest in this subject at this time, bearing in mind that this is not the first 
time since the end of the war that we have gone into this problem. We had a 
Senate committee in 1949 and a joint Senate-house committee in 1950. There 
were submissions to those bodies; there were reports by those bodies. There was 
nothing, however, at that time, comparable to the very widespread and profound 
interest which we have seen in the past year or so on this particular bill, and 
most recently in the last few weeks while this measure has been before the 
house.

I would like to suggest three reasons why I think there has come, to our 
minds as Canadians, this very deep concern. The first, I think, is that there is a 
continuing interest in the development of our own constitution. We are aware, 
as we have never been aware before, particularly since the abolition of appeals 
to the Privy Council, since the power to amend in 1949, by resolution for at 
least those matters over which parliament has jurisdiction, and also I would say 
since the failure of the dominion-provincial conferences of 1950 and before, 
to find satisfactory solutions—all of these have given us the kind of constitution- 
mindedness in this country that we perhaps did not have before, or if we had 
it, we had it very sporadically and now it is highly concentrated.

The second reason is this. The pressures of the welfare state and the great 
rise in government activities, the extraordinary extension of the range of this 
intervention in the lives of the average people, (whether it is a wheat board 
today, or a marketing board tomorrow, or changes in the economic structure 
on the third day, and the power of the minister on the fourth day)—all of these 
have given us a sense of the impingement of the state on the individual.

The Chairman: Professor, may I just interrupt for a moment. I think that 
our reporters are possibly getting a little fatigued. Maybe you could slow 
down a little.

Mr. Cohen: Yes, I will slow down. Very good.
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Another impingement, Mr. Chairman, is one that is not very often thought 
of in this country. We are familiar with the impingements because of the 
welfare state. But, what we are not too familiar with, is the problem of policing 
violence in urban Canada in response to some of the conditions in urban 
Canada; that is, in response to some of the conditions in urban life—which 
also is an indication of certain changing standards of behaviour in the com
munity as a whole. I think no one, looking at the problems in the great centres 
of Canada—say Toronto, Montreal and Vancouver, and I am not putting them 
in order of sin; perhaps I might reverse the order, or have some other order— 
cannot but be impressed with the fact that there are problems, in the relations 
of police and investigative authorities to the individual which are more acute 
in some respects today, or seem to be more acute, than they have been for 
a very long time. This raises the problem of how one controls, or one supervises 
this relatinoship, which seems to have a novel and intensive character that it 
did not have before.

The third reason there is this interest, I think, in the bill of rights, 
Mr. Chairman, is that we have been affected profoundly by two world wars, 
and by the dramatic degrading of the individual human being, dramatized 
particularly by Hitler, and by the slave camps of the U.S.S.R., which did bring 
to our attention that the climate of international standards of behaviour had, 
between 1905, and say 1945, dramatically declined. I think that this fact, plus 
the development of the United Nations, with its own particular standards of 
behaviour, in the universal declaration of human rights, and the work of the 
International Labour Organization—where, out of its approximately 119 con
ventions passed since 1920, four or five have had a major concern with the 
problems of human rights (various forms—equal pay for women, discrimination 
by employers, and so on)—all washed back on Canada, as well as the washback 
on other countries. This new international concern with the problem of human 
decency, focuses attention of a well ordered country like our own on these 
questions. We have never had the moral and physical disasters that some of the 
central European and east European countries have faced in the past fifty 
years. We can imagine those disasters, and I think, Mr. Chairman, that that 
too has affected our minds, and we are concerned with the upgrading of the 
human being, and the upgrading, in the face of the tendency to downgrade, 
with the two world wars, and particularly the behaviour of the Nazis and the 
Soviets at their worst moments—their behaviour toward human beings. It is 
for these reasons I think that there arise a legitimate concern at this time for 
this problem of human rights.

My next point, sir; I think this bill should be viewed in the light of three 
perspectives. The first perspective is: one should see it as part of the general 
constitutional history and theory of both Britain and Canada. This bill is within 
a great tradition. It is part of a great stream of ideas. It may, or may not be 
as good, in fitting into that stream—and some people do think and other people 
do not. That is beside the point for the moment, but whatever its details it 
moves into the stream of a great tradition. What we have to ask ourselves, in 
due course, is; viewing it in that stream, how well does it fit into that stream; 
how successfully does it carry on that great tradition?

The second perspective, Mr. Chairman, in which we should see this bill; is 
as part of that fascinating story which is a signal characteristic of western legal 
ideas—the story of natural law. The view that there are certain fundamental 
inalienable rights which individuals have, irrespective of time and place—this 
is a subject which I shall refer to in more detail in a moment—one to which 
Catholic thought has given far more attention in recent years than non-Catholic 
thought. Nevertheless, as to ideas of natural law, there has been a revival of 
interest, I think, even in the Protestant and secular worlds. I would suggest
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that this too is a reason why we should examine this bill from this perspective, 
because the bill reflects, in my opinion, this revived concern with the problems 
of natural law, here the concept is one which holds that certain standards 
transcend the power of the state, at a given moment in time, to behave in a 
particular way. I think these ideas about natural law were forcibly brought 
to our attention by the brutalities of World War II. They are bound up with 
the concept of democracy and justice, which are concepts we value. I think 
this bill is to be seen in that perspective.

The third perspective I feel the bill ought to be seen in is the perspective 
of Anglo-Canadian legal technique. We have had a very special experience in 
the field of dealing with the relations between the individual and the state. We 
have dealt with them in a particular way. Our ideas of liberty, our ideas of the 
extent to which the state may deal forcibly with the individual and his property 
have evolved in a certain and particular fashion; and we want to see this bill 
in the light of the techniques that are 300, 400 or 500 years old, and see 
whether or not those techniques have taught us something that will make this 
bill more understandable to us.

You will forgive me if I go into this, because I think it is important to 
have these perspectives if one is going to really try to understand this document 
in a constructive way. We have the perspective of constitutional history, the 
perspective of natural law, and the perspective of Anglo-Canadian legal 
technique.

First of all, some very general ideas about Anglo-Canadian constitutional 
history and thought. I do not want to repeat the very able summary made 
yesterday by Professor Lower. I may say that he did not seem to have a very 
high regard for lawyers. This, of course, is more a comment on Professor Lower 
than on lawyers, because I think it was conspicuous he talked mostly about 
the law, and when he was asked serious questions about the law he dissavowed 
any knowledge of the law. He cannot have it both ways: he cannot say that we 
cannot leave these matters to lawyers because they are too important for 
lawyers, and then talk about law himself with the respect it deserves.

I must defend what reputation my profession has, at least to the point of 
saying that the history of Anglo-Canadian freedom and the history of English 
political theory and constitutional development is unique. And it is unique 
because it is largely a legal and political commentary on the problem of the 
struggle for power between the crown, the royal prerogative, on the one side, 
and those who would control the royal prerogative, those who would reduce 
it to some control by the people, in whatever forum seemed appropriate at 
the time.

So, the whole history of English constitutional law, and, consequently, our 
own, is the history of the taming of power, the constitutionalizing of power in 
the state, and particularly of royal power.

The methods by which this process of taming took place were the evolution 
of the common law itself, case by case as well as the use of parliament and the 
use of the system of great charters and petitions which crystallized at a given 
moment in time to what the people felt should be their rights.

This whole development—which all of you know from your own reading— 
comes to a head in the conflict between parliament and the Stuarts. And the 
settlement on which we all live today, politically, of 1688, is the end product 
of that whole line of development which goes back to the middle of the 
thirteenth century and was brought to a climax in 1688-89. By that settlement 
the power of the executive, represented by the crown, was now to be controlled 
not by the crown, but by the crown in parliament; and what had previously 
been royal power became shared power, the power of parliament with a 
controlled king.
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It is interesting to ask the question, what were the principal routes by 
which this extraordinary settlement was reached in 1688? I would suggest that 
three principal methods express the whole evolution from the 1300's on. 
I would say, first, the claim for rights expressed in charters or by parliament, 
and in petitions and debates. It is not only Magna Carta, but the whole system 
of borough charters, of local charters, the whole structure of local independence 
—the city of London, for example.

The story in British protocol life is expressed in this kind of documentation. 
We tend to acquire only a limited knowledge and so we are more familiar with 
the Petition of Rights of 1628 and the Bill of Rights of 1689, but they are only 
two in a very long line of development.

That is one way in which it developed—charters, petitions and bills of 
rights, over five hundred years ago, certainly from the middle of the thirteenth 
century, right down to the end of the seventeenth century.

The second way was in the development of the common law, in ordinary 
cases, ordinary criminal prosecutions, ordinary cases of contract and tort. 
These would come to the courts and some principle of power would be extracted 
from those experiences, and the accumulated development of those experiences 
became part of the story of our constitutional law and history.

The third was the interplay between the common law and parliament 
itself. It will be interesting to those of you who have ever read the fascinating 
life of Sir Edward Cook, written by the same woman who wrote the life of 
Mr. Justice Holmes, Margaret Drinker Owen—because it is a kind of book that 
gives you, in a semi-fictional form, more constitutional feeling than you might 
get from an ordinary text-book. Here you will see Cook in great debates with 
James I on these matters, referring both to Magna Carta, the Constitution of 
Clarendon, and the other great documents and, at the same time, referring to 
the common law. So both the common law and the great charter and statute 
system interplay with each other to form the main stream of legal ideas that 
became the foundation for the settlement in 1688.

Why did royal power decline? This touches on matters that are relevant 
to us today. Why did royal power decline? Why did the Stuarts fail where the 
Tudors succeeded? For one thing royal power was necessary so long as you had 
a feudal, disunited Britain, and royal power was the chief mechanism and, 
indeed, the British common law, the British court system was an important and 
useful device for the unification of feudal England.

When that task was accomplished even before the end of Elizabeth I’s 
time, the main reason for accepting royal power was no longer the same as it 
had been. There were two other events which took place to make it unlikely 
that Englishmen would accept from the Stuarts what they took from the 
Tudors. Those two events were first the defeat of the Spanish Armanda, and 
thus the elimination for a long time to come of the real, external threat 
to the life and integrity of the British.

Second, there was the emergence of a merchant class, which were not 
going to allow the method of royal power to interfere with the development of 
their position in society, and particularly to interfere with their property rights.

These two developments, the defeat of the Armada, and the practical 
evolution of a merchant class did a great deal to make it unlikely, apart from 
political ineptness, for the Stuarts to be able to sell what the Tudors had been 
so successfuly selling until the end of the sixteenth century.

Now, the other aspect to this problem which I would like to bring to your 
attention is the urge, Mr. Chairman, to restatement, which, after all, this bill of 
rights is, in large measure; it is a restatement. The urge to restatement is strong 
in English law.
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We tend to that idea of exceptional events, and I cite the Habeas Corpus 
Act of 1670, which was very largely a restatement of what already was the 
common law, dealing with the right of Habeas Corpus; the petition of right, 
of 1628, which is phrased in a form which says all these things ought to be, 
were, and are the ancient rights and principles, and we now restate them. 
The bill of rights of 1689, which does nearly the same thing. All of these were 
restatements of ancient liberties, and they recited them there.

James II did not follow these, and they got rid of him. Then William of 
Orange came along, and they said: “You have promised to do this, so we will 
give you the crown of England.”

These rights have grown from deep roots in English history, and there is 
nothing particularly novel about them. There are two more factors in our 
constitutional history which I would like to bring to your attention, and that 
is the revolutionary settlement of 1689 transferred royal power, from the 
sovereign to parliament, and it marks the beginning of the theory of parlia
mentary supremacy.

But we should not forget, Mr. Chairman, that when you and I today talk 
about parliament being supreme—and Professor Lower yesterday raised 
serious doubts as to whether we have any right in Canada to call our parliament 
a supreme parliament—

Mr. Martin (Essex East): But he finally revised his opinion.
Mr. Cohen: Nevertheless, the settlement of 1689, it seems to me, did have 

that effect, because those who made that settlement never really had thought 
through to the theory that the political supremacy of parliament could not 
be cut down by any law.

It is not until you get down to the middle of the eighteenth century that 
you begin to have the concept of the supremacy of parliament, and eventually 
to have it given its most complete form, with the legal theorist of the nineteenth 
century, such as Austin, Bentham, and Baghot, and others at a later period, who 
tended towards the view that parliament can never be limited.

But in 1689 there was still the conception that there could be “fundamental 
law” and ancient liberties, limiting that power, and that parliament could not 
be absolutely supreme.

Indeed, it is interesting to remember that after the British passed the parlia
mentary act of 1911, which, of course, emasculated the authority of the House 
of Lords forever—the House of Lords committed suicide as a political instru
ment by that act—that there was the school of thought in Britain which did 
not want to face the effect of the theory of the supremacy of parliament on 
the one hand, and the supremacy of the House of Commons on the other, and 
they came to be known as the school which founded the Candid Review, a little 
magazine which flourished in 1914.

Some important Englishmen were the editors and contributors to that 
review, and their theory was that we must find a way to have a bill of rights 
of some kind by which to limit the authority of parliament, since now we have 
no House of Lords with real power; that is, we must find a way to limit par
liament from being unlimited. But their program failed. It had a very short life.

Mr. Martin (Essex East): What was the year?
Mr. Cohen : 1914, and the name of the journal was the Candid Review.
Mr. Martin (Essex East): Who were some of the personalities?
Mr. Cohen: Camden was one, but I would have to check to see some of the 

personalities.
One of the bases for it was the fact that it arose out of a debate on home 

rule, out of the Irish question as well.
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Now, a word about the Canadian constitutional tradition, and not so much 
about the British background. The Canadian tradition, it seems to me, has the 
following characteristics, both inherited and unique: First of all, it had inherited 
the whole idea of parliamentary government as well as, in theory at least, the 
idea of the supremacy of parliament.

Clearly it inherited the theory of the supremacy of parliament. Secondly, 
it inherited the common law, the entire body of common law, save where it had 
been changed by a particular statute; they inherited the whole corpus of the 
constitutional law of that country.

Thirdly, it inherited, Mr. Chairman, the customs and conventions of the 
constitution which made responsible government, and cabinet government in 
this country possible. All this was taken over, and it was developed largely 
in the revolutionary settlement of 1688, modified more or less.

Fourthly, by having a written document which distributed powers between 
the provinces and the federal government, although it was an imperial statute, 
it created a system of basic rights in the provinces, which were in fact limita
tions upon the supremacy of parliament.

In short, a main idea of the Canadian constitution from its beginning was 
that it tried to have both the theory of the supremacy of parliament, while from 
the beginning it also had the theory of limitations implicit in the distribution 
of powers, and implicit in the entrenched position of French Canada in respect 
to language, religion and education.

Two other characteristics which were unique in Canada, and which were 
partially influenced by the American experience, but only partially so—and I 
would suggest that the most important single attribute that we took from the 
United States experience—was the desire to have the theory that the residue of 
power should be in the federal statute, whereas in the United States, the residue 
of power was in the federation itself.

And finally, and this I think is perhaps among the most unique of our 
features as distinct from those of Britain—because we have a federal state, and 
because we have a constitution and a statute called a constitution—if not then, 
certainly now—it had to be interpreted, so we gave to the judges the role that 
had not been in Britain, in determining constitutional law, the validity of 
constitutional law.

They did not do it in Britain for hundreds of years. You will remember 
that at the end of the sixteenth century there was a solemn attempt in Britain, 
under the courts, to find a statute which was against the common law, and to 
declare it to be ultra vires. And they finally said this:—there were two schools 
of thought, but they eventually said this: the common law cannot make a 
statute, once passed by the king and parliament—it cannot declare it to be 
unconstitutional.

So the judicial role in this country met with final success over the British 
judicial role in constitutional matters.

I would like to add one more characteristic of the Canadian position, and 
it is the creation in Canada of a national public policy in many areas through 
two constitutional devices, through the peace, order, and good government 
clauses of section 91, and through section 91 (27), the criminal law provision 
of the British North America Act.

It seems to me that both of these provisions provide for the creation of a 
national policy, particularly in the area of liberties which would not have been 
possible had that jurisdiction not been given to the parliament of Canada. So 
much for the constitutional tradition in British and Canadian experience.

Let us take a look at some of the ideas of natural law that seem to me to be 
implicit here. Those of you who are raised in the Roman Catholic classical tradi
tion will be much more familiar with these problems than I am; but let me at
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least suggest to you how this bill of rights in front of us is in part influenced 
by these great notions that have such an ancient lineage.

We all know, of course, that natural law ideas go back a very long way. 
Certainly the Greeks and Romans knew about them, and indeed, apart from 
the Greeks and Romans, the Hebrews themselves did something which concerns 
this particular bill of rights. If you look at Crane Briton’s book, The history of 
western morals, there is a brilliant chapter in that book on the whole idea about 
the dignity of man which western society assumes and which distinguishes it 
from eastern society, and how so much of this is due to the notion that each man 
is an individual soul in the eyes of God, and each man has made his covenant 
with God. It is this kind of thinking, Mr. Chairman, which I suggest has played 
a very big role in western legal thought.

Those of you who remember your Roman law will remember that the 
Romans worked out a nice system, where they had the civil law, jus civile, for 
themselves, and jus gentium—that was the law of the barbarians—for the rest 
of the world, for those things which they could not extend. In due course, the 
jus civile and the jus gentium were merged into one system, jus naturale.

Then you get the remarkable synthesis made by Sir Thomas when he 
divided the legal system into three parts. You may remember that he divided 
the legal system into Divine law, natural law, and positive law. The Divine 
law was based upon revelation; the natural law was based upon man’s reason; 
and the positive law was based on man’s will.

Mr. Martin (Essex East) : And upon Divine revelation too.
Mr. Cohen: But he was prepared to provide, I suggest to you, a high role 

for reason in the natural law, which I think has a quite modern element in it.
Mr. Martin (Essex East) : That is what Grotius did.
Mr. Cohen: As Mr. Martin has just mentioned—I was going to come to 

Grotius, who was the father of modern international law, who did so much 
work in this direction, notably, in terms of international law—because here was 
a man looking at the wars in Europe and seeing the mess created by Catholic 
fighting Protestant, and trying to find a rational basis for the break-up of the 
whole Roman empire, for all of these new nation states to get along. He said, 
they have to get along as a practical matter; but they must get along because 
there is a higher law beyond the laws of sovereigns themselves, and that was 
the natural law.

English law was both comfortable and uncomfortable with ideas of natural 
law, which makes some of the language in this bill difficult, it seems to me, to 
handle.

It was comfortable, it seems to me where—as Professor Lower said yester
day—it recognized something called fundamental law, something that went 
a long way back, to Magna Carta, which no one, in the opinion of some constitu
tionalists, could ever change. So that British common law ideas of fundamental 
law were not far removed in their method from natural law ideas, and to that 
extent British law has always had a little bit of the naturalist in it, even though 
it tended to reject it for a very long time.

But it was uncomfortable with natural law to the point where it did not 
believe that a specific statute could be overruled by natural law; and there was 
this great fight that I mentioned a while ago, in which it was perfectly clear 
that parliament could, if it wished to do so, offend whatever might be the 
natural law.

So far as civil liberties are concerned in English law, the debate on civil 
liberties tended to be very much concerned with these ideas of fundamental 
law, and when you look at the—shall I carry on?
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Mr. Rapp: I just called the messenger’s attention to the fact that some 
windows should be opened here. I see the Professor is perspiring.

Mr. Cohen: Oh, that is just my adrenaline. I am coming down to the bill, 
gentlemen. Bear with me, I am coming down to the bill.

Mr. Rapp: That is fine.
Mr. Cohen: I said a moment ago, Mr. Chairman, that if you look at the 

debates in the time of the Stuarts over this question of civil liberties, you will 
find them referring to our ancient rights and liberties. Some of these ancient 
rights just did not exist. They referred to them, although they just did not exist, 
because they made the assumption that no good society could be without these 
liberties. They made the assumption that they always existed. They simply made 
the assumption that they were always there.

This was true in the debates, not only in Britain, but in debates over the 
American revolution as well. When you get down to those two great English 
lawyers and judges—whom you all know—Blackstone and Mansfield, in the 
middle of the eighteenth century, you get these lawyers frankly revising ideas 
of natural law. Indeed, Mansfield, who was a great commercial law judge— 
perhaps the greatest commercial law judge English law ever had—reformed 
the whole law of sale, the whole law of bills of exchange, and he said that the 
nature of English law was such that the natural law was a part of English law. 
And then Blackstone attempted to say that, although with a good deal more 
modesty.

Of course, it was perfectly obvious that those who were fighting for the 
supremacy of parliament, remembering their fight against the royal prerogative, 
could never accept the idea that it was going to be the law that natural justice 
was higher than parliament itself; and the great theorists at the end of the 
eighteenth century, and the nineteenth century, John Austin, Bentham, Walter 
Bagehot, and others, rejected entirely the whole notion of natural law as part 
of English law.

Then you had a powerful naturalist tradition in the nineteenth century 
running through English legal and constitutional law, while at that very same 
moment there were two interesting developments taking place which were 
bound to affect the British and the Canadians in due course, as time passed by. 
One was the French revolution, and the other the American revolution. 
Both of these were revolutions which placed very great stress on the natural 
rights of man—and here is where you get an interesting transition, the words 
“natural law” began to be replaced by the phrase “natural rights”. It had a 
less objectionable connotation in many areas, and was far more specific, far 
more manageable. The Americans and the French—in the French declaration 
of Rights of Man, in the American Declaration of Independence and in an 
American constitutional law, the phrase “natural rights” begins to be used.

But so far as we were concerned in Canada—the French Canadians 
rejected, as you know, the French revolution—it was an alien expression to 
them; they would not have any part of it. And English Canadians rejected 
the American revolution. Therefore, the language of Canadian “rights” dis
course, our language, tends to be different in tone from the American and 
French discussion, because we rejected both of them at that time. The idea of 
natural law and natural rights, that appear to have been greatly weakened in 
nineteenth century Britain, never really left English law entirely. It was there 
in the courts of equity; it was there in the slow rise of administrative law; it 
was there, if you please, in Dicey’s celebrated Rules of Law, but Dicey’s concept 
was a concept of a rule that must be binding upon everyone, be it Prime 
Minister or clerk, of some positive kind.

Mr. Martin (Essex East): It has not changed.
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Mr. Cohen: No, and what we have now is a revival in Canada, and this 
bill must be seen as a revival in Canada and the western world, and the 
Anglo-American world, of an interest in natural law ideas—a revival, partly 
explained by the welfare state and partly explained by our international 
experience, and partly by our own constitutional ideas. I do not 
think it is possible to look at the Supreme Court of Canada judgments in 
the six great cases—Samur, Boucher, Switzmann, Roncarelli, Chaput and 
Birks, without seeing in these six cases an essential revival of interest 
in some kind of notion by which all parliaments and legislatures shall be 
governed. Indeed, it is fascinating to read Mr. Justice Rand’s various judg
ments particularly, since he was the greatest philosopher of public we ever 
had on the bench, I suppose, whose judgments seem to suggest the emergence 
in Canada, if not of a frank natural law, of at least a kind of secular natural 
law by which even the parliament of Canada should be bound. I would say 
one cannot read those cases without coming to the conclusion there are some 
things the parliament of Canada, even under section 91, could not do, if they 
went so far.

Mr. Martin (Essex East): Surely that is not the conclusions of all those 
cases, that parliament necessarily is bound in regard to human freedoms.

Mr. Cohen: Not particularly, but I am saying if parliament went so far 
as to pass an act which shocked the consciences of the Supreme Court, it 
would be declared ultra vires, in my opinion—if one is to look at the laws 
of developments since 1950.

Mr. Martin (Essex East): Is it not a fact the courts have not decided that 
point.

Mr. Cohen : I do not care about that. I am predicting what they are going 
to do. I am simply assuming, as I am sure you would, taking a look at it, 
as to what is the tenor of these cases. The tenor of these cases seems, to me, 
to put a limit on the behaviour of the state, whether at the local or national 
level, beyond the point where our sense of decency is affected.

Mr. Deschatelets: Was it not a temptation to put a limit on legislatures 
instead of parliament.

Mr. Martin (Essex East): No, no. Mr. Justice Abbott is the only one that 
pronounced himself and he made a public dictum where he said possibly 
parliament could not do these things. However, the other judge did not.

Mr. Cohen: I am quite prepared to admit to you that that specific ratio 
decidendi of these cases turn on the intra vires character of either provincial 
legislation, or on certain other matters, but I cannot conceive of the same 
judges being worried about indecency at the provincial level but not at the 
federal level. So, to me, it is inevitable.

Mr. Fulton : Are you saying they base their conclusions—their philosophy, 
on the existence of an unwritten body of natural law. Did not certain partic
ular judges seek to grasp some written basis for it, and reached out to the 
preamble of the British North America Act?

Mr. Cohen: Not always. I would not go that far. If you look at Mr. Justice 
Rand’s judgment in the Roncarelli case, it is frank in saying this kind of thing 
is impossible in a good society.

Mr. Martin (Essex East): In the Switzmann case this is impossible, if we 
are going to maintain the parliamentary system.

Mr. Cohen: Yes.
It is a question of legal technique which I now come to—and that is 

perspective. You must see this bill in terms of legal technique. I have a confes
sion to make. A very senior member of the public service of Canada observing 
these committee proceedings was disappointed in the performance of some of
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the professors here, in terms of the detail in which they examined some of these 
issues. I hope I will not be accused of going too far in the opposite direction— 
and you will forgive me if I go through this section on technique, and then, 
come down specifically to what this bill means, because I think you should see 
these techniques, and then examine the bill itself.

What is the perspective of legal technique against which one sees this bill 
in the particular tradition of Anglo-American law? First of all, I think one 
should say that English law has more familiarity with procedure and with proc
ess than it has with abstract ideas and abstract theories. It is more concerned 
with cases, with statutes, with writs and political practice than with general 
statements of an abstract nature about liberty as such.

The second point about legal technique is the problem of the interchange- 
ability of terminology here. Take the word “right”. Take a look at the word 
“right”. You find in the bill of rights of 1689, not merely the word “right” but 
“liberties”, “immunities” and “franchises”. Therefore, we have not only the word 
“right” but a whole spectrum of terminology. Sometimes terminology is confus
ing. I will ask the question: what is the advantage of the word “freedom” as 
against the advantage of the word “right” in section 2? How does it fit into this 
Anglo-American legal technique we have developed in our terminology? 
Thirdly, it seems to me that the bill before us, as a matter of legal technique, 
tends to reflect two traditions—one, the classis Anglo-Canadian tradition about 
which I have been talking, but the other is a modern international tradition 
because, if you look at the terminology, it has terminology that is quite alien, 
until recently, to our tradition. The words “human rights”, for example, are a 
creature of the United Nations charter; the words “fundamental freedoms” is a 
creature, partly, of the Atlantic charter, and partly of the United Nations 
Charter. To that extent, therefore, these terms tend to be relatively modern and 
relatively new with respect to questions of legal technique in our tradition.

The fourth thing I would like to raise about legal technique is that the word 
“right”, wherever used in our civil liberty history, has no absolute quality to 
it at all. When we talk about “rights” we mean rights, but the right of free 
speech was always, “but” no blasphemy, no liber, no defamation; when we talk 
about right of assembly, there was the right of assembly, “but” no for unjustifi
able assembly, and not for conspiracy. When we talk about the right of the 
press, we “but” the right—but not the right to publish libel and the possibility 
of being faced with actions for obscenity and other forms for which the civil law 
of tort might provide. So, the word “right” must never be seen as an absolute 
term. It is a very much relative term, and always has been viewed relatively, 
and now always must be.

The fifth point I want to make about our technique is that the word “right” 
may be seen in the classical sense to be confined to a particular area—an area 
that I would like to call political conscience, the area of politics—the area 
of conscience, and the area of freedom from arrest and from the arbitrary 
interference of property. It seems to me these are the classical areas in which 
the word “right” is used. It is, therefore, I think fair to say that it is no 
part of our tradition to use, in constitutional dialogue, or constitutional dis
course, the idea of economic and social rights. To that extent, the introduction 
into constitutional documents of claims for education, claims for social security, 
go far beyond the great tradition that is part of our system of constitutional 
thought and ideas. Whether you want to go beyond, is a matter of 
public policy, apart from the constitutional issue in this country. But I wish to 
say that the terminology is not familiar to our constitutional documents, with 
these social and economic claims, apart from the claim of security and enjoyment 
of liberty and property.

Finally on this question of legal technique, I think that striking phrase, by 
our leading constitutional historian of the middle ages, Frederick William
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Maitland; that wonderful phrase in which he summed up all the 600 or 800 
years of development of constitutional history by saying: “writs, not rights”— 
“writs, not rights” explains the history of our development. Namely, it was not 
a question of stating rights, it was a question instead of having processes, and 
having the right kind of writ, of habeas corpus; the right kind of action to 
protect yourself from the intrusions of state power.

Now, of course, it very well may be that the ideas of Maitland, however 
relevant they may have been to English development, do not have that relevance 
here. What we may be faced with, therefore, is the notion of a better concept 
of writs and rights—writs and rights, where we want both process and sub
stance written down.

Secondly, it seems to me we may not be exactly bound by this older 
description of rights if one considers the present context with which this dis
cussion takes place in Canada.

Now, I come, sir, after this very long background, on which I have spoken 
for almost an hour, to the bill itself. I would like to put the bill in its context, 
and hope the minister will bear with me as I go through what I think are the 
problems raised by this bill.

First of all, I think one must see the bill as the whole and the bill in detail. 
We can see, it seems to me, this bill as a whole in the above context, we can see 
it best in the context of its constitutional history with this natural law, 
and of this specific legal technique.

Now, I think it is desirable to take a look at the bill itself and say: what 
seems to be its specific objectives, and then to consider it in detail; have these 
objectives been achieved; what are the implications of the language of the 
bill whether achieved or not?

Now, the bill as a whole. First of all, as to the atmosphere, I think the bill 
has both ancient, classical, and very modern international ideas in it. This is 
particularly true with respect to the reference to discrimination. That is par
ticularly modern. The rest of the bill tends to be much more classical and much 
more ancient in character. As I see it, Mr. Chairman, there are eight objectives 
in this bill. Perhaps I will go slowly here. I sec eight objectives in this bill, or 
an attempt to have these objectives.

I speak with great deference, Mr. Chairman, in the presence of the minister 
and the deputy minister, because they undoubtedly have had great respon
sibility here. I am going to rationalize my own views of the objectives.

The objectives are; first, I think the bill is meant to be symbolical. I think 
it was hoped to have a great symbol of some kind, which would state or be a 
picture of our rights and our liberties.

Secondly, I think the bill is meant to be a general re-statement of that 
policy and of the methods of liberty.

Thirdly, I think we can view this bill as a kind of sophisticated interpreta
tion act influencing the way in which the courts will approach such other legis
lation, but influencing it in a most important series of directions.

Fourthly, I think we can see an objective in this bill of having certain 
important changes in the rules of criminal law, in substance. I think there are 
some important changes in the rules of criminal law in substance, either 
expressly, or by implication. These particular rules of criminal law happen to 
affect our liberties.

Fifthly, I see these objectives as rules of procedure for both criminal and 
administrative tribunals, to have a certain minimum content of similarity of 
treatment of the individual when he comes before a criminal or administrative 
tribunal.

Sixthly, I see the objective of a frank adoption; a very frank adoption 
of certain concepts of either “fundamental law” or “natural law”, at least for the 
purpose of appearance before administrative tribunals.
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Seventh; I see here the objective to introduce a supervisory role of some 
kind, not clearly stated, for the Minister of Justice in dealing with the 
effects of this legislation.

The final objective I see in this measure, is to provide for a higher 
degree of parliamentary control over the consequences of proclaiming the 
War Measures Act. This, I take it, is in this bill as an objective because of the 
frank realization of the impact that the War Measures Act makes on the 
problems of liberty.

Are those eight objectives sound in principle, each of them? My general 
reaction is, yes, in principle. Do they go far enough? I divide this question 
into two parts. Do they go far enough with respect to the classical liberties; 
the liberties of political action in its various guises; the liberty of conscience 
or the freedom and the safeguards against arbitrary imprisonment, arrest and 
detention, and safeguards to property. These are the classical liberties. Do they 
go far enough? I think they cover and refer to most of these classical liberties. 
I do not know that much has been left out of these particular statements in 
so far as the classical position is concerned.

What about the second part; the possibility they have left out any 
reference to the new area of economic and social rights; the right 
to education, the right to social security, the right to medical services, the 
right to hospitalization, and so on; the whole welfare state configuration? 
Here it seems to me that I return to the position I took a moment ago; how
ever desirable on one level it may be to try to legalize this new system of 
claims the individual has against the state in modern society, I see no place 
for it in this kind of document. It seems to me the system of law that we 
are talking about here is of quite a different order than the system of claims 
of a special character which are made as a matter of social and economic 
policy. I do not wish to say that they are of a lower order of value. I do not 
say a man’s right to employment, if we had a full employment act, as the 
United States passed in 1946; I do not say a social security claim, is any less 
important than certain aspects of the rights to have property protected. I 
merely say that from the point of view of the administration of Canadian law 
in society, I think this is a more manageable approach to the problems of 
public law and the protection of the individual, and all the other claims are 
of a different order requiring different machinery, and are of a different 
tradition.

Now, admitting all these particular objectives, that I have referred to— 
the eight objectives; can they be put in a better form than we have them here, 
taking the statute as a whole? It is not only a question of phrasing, but a prob
lem of where to put them to be solved more agreeably. Well, you know 
the three arguments that have been put before you. First, that there should be 
an amendment to the British North America Act as to both sections 91 
and 92. Most of my colleagues in the field of public law would argue that 
this is the neatest and most complete solution. But it is the most unlikely 
solution. There is no evidence that the provinces and the government of Canada 
will get together any more successfully than they did in 1950—no evidence 
at all. Indeed, considering the changing political complexion arising from 
recent events, it may be more difficult for them to get together on some issue, as 
we shall know next week. Therefore, I would be very surprised if anyone with 
any realistic appraisal of the political life in Canada would argue that this is 
something which you can hope for in the foreseeable future.

Secondly; should there be an amendment under section 91(1) under which 
we now have the power to amend those matters where Parliament has jurisdic
tion itself. This is harder to answer. My own inclination would be to prefer to 
see this kind of document as part of the British North America Act itself; 
but if there are wider political, traditional, and other reasons for not doing so,
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I would not hesitate for one moment to support a bill rather than have to 
wait in this case for amendments as such. The argument which some 
of my colleagues put forward that you should have an amendment to 91 is this, 
that parliament in the future will be bound and that nothing it could do 
thereafter will be lawful if it contravenes a bill of rights made part of the 
British North America Act. The answer is very simple. If parliament, by a 
simple majority, can change the same B.N.A. Act, parliament by simple 
majority can change the amendment. I am not so sure that beginning our life 
as a country which for the first time will manage its own constitution, if we 
can get over the “92” problem one of these days—as we did with respect to 
own court appeal—I am not so sure I want to see easy amendments to the 
constitution as such. I am not so sure I want to see easy resort to amending 
procedure, even though the power to do so may often solve a problem. Here we 
enter into an area of debate, and an area of political and judicial debate. I 
merely put this forward to you for what the considerations are.

Now, finally: do we have a constitutional problem with this bill, looking 
at it as a whole? It seems to me on the surface that we do not. I do not see 
in any of the provisions of this legislation problems which are likely to be 
difficult if they ever went to the courts or if the bill as a whole were referred 
to the Supreme Court of Canada. But I must warn you that it seems to me 
we will be—when I come to look at clauses 2 and 3—indirectly affecting, in 
my opinion, provincial law, because if you state as a matter of national policy 
that it is intra vires, that there should be an anti-discrimination policy in this 
country, you are going to affect the law of contract even wherever the provinces 
already by statute have dealt with discrimination. Let me remind you what 
can happen.

Mr. Fulton : I do not want to minimize what you say, but will you direct 
your attention to the fact that subclause (b) refers to discrimination.

Mr. Cohen: Yes. I am suggesting that if the objective of the bill is to 
make an attack on the problem of discrimination I do not think it is successfully 
achieved here. This will not do what was done by the United Nations charter. 
But there is the case of in re Drummond Wren. Here is a case where a man 
said you cannot sell a house to a certain person of a certain creed or colour.

It came up before Mr. Justice Keiller Mackay now Lieutenant Governor 
of the province of Ontario. The judgment said that the test which must be 
met is: is the particular contract one which violates any concept of public 
policy. Mr. Justice Mackay asked himself the question, what is the public 
policy? How do I find it in this country? Do I get it out of the air? Then he 
said: Canada is a signatory to the United Nations charter and that it is now part 
of the law of Canada. The U.N. charter, in the preamble in article 1, has anti- 
discriminatory provisions. He said: ergo, here is something fundamental 
which has happened to the private law of this country; where as before there 
may have been a right to discriminate there now no longer is and this contract 
therefore for this sale of land fails on grounds of public policy. The fact that 
one very good Canadian judge could find the doctrine of public policy in a non- 
legal document such as the universal declaration of human rights—because it 
has no juridical consequence—it seems to me he could find it in this document 
which pretends to have juridical force. Therefore, the concept of “ordre pu
blique” in the civil law and the concept of “public policy” in the common law I 
think would be effected indirectly—persuasively. If one thinks of the problems of 
administrative law which are raised in clause 3—with which I will deal in a 
moment, the creation of standards of behaviour—when you come before 
tribunals such as the income tax appeal board, the public utilities board, and 
so on what is going to happen? Now it is this: this particular document is a 
federal document. All federal administrative tribunals or delegated authorities
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will be bound by it. If you have cases coming by way of certiorari before the 
Superior Courts of Canada where under this bill, I suggest it will be very 
hard to have a federal standard and a provincial standard. I do not say it will 
influence directly those provinces to change their legislation, but I do say 
it is going to have a long-term pervasive effect on the administrative law, 
wherever it is found in Canada.

Mr. Dorion: Professor Cohen, I believe this is not new. Do you know the 
case of l’alliance des profeseurs catholiques?

Mr. Cohen: Yes, the alliance case.
Mr. Dorion: The Supreme Court rendered a judgment which was against 

certain clauses of the law.
Hon. E. D. Fulton: (Minister of Justice): Certain what?
Mr. Dorion: Certain clauses of the law. It is the case of l’alliance des pro

fesseurs catholiques.
Mr. Cohf.n: That is the case.
Mr. Dorion: They called to their help exactly certain of these liberties 

indicated in this bill. They decided, for example that no one can be condemned 
without having been heard. It was not exactly against the letter of the law, 
but it was surely against the spirit of the law?

Mr. Cohen: Yes.
Mr. Dorion: They had the assistance of precisely what we find out in the 

provincial Labour Relations Act.
Mr. Cohen: I think what you are saying I agree with entirely. There 

exists already a body of law like this which affect—
Mr. Dorion: Provincial law?
Mr. Cohen: —provincial law. The existence of this particular clause crys

tallizes this, so wherever there is any doubt it will have a crystallizing effect 
on the doubt. So you have the interesting consequence of provincial adminis
trative law being created by this national policy. I do not criticize it. It is, in 
my opinion, a favourable possibility; but I take it as a possibility.

Now I come to the bill clause by clause. Would you like to rise for a few 
minutes?

Some Hon. Members: Yes, that is a good idea.
—Recess.

Mr. Dorion: I would like to have another example of article 50A of the 
provincial provision which was dropped or put aside by the courts, because it 
was against fundamental freedoms.

Mr. Cohen: There is a special article on that subject,—about the Quebec 
situation—if you want to see it, by a former colleague of mine, Gerald Le Daen, 
called “The Twilight of Judicial Review in 1955-56, McGill Law Journal.”

Gentlemen, you have been patient with me, and I will go through now 
what I think are the important terms of the bill in detail. However, I would 
like to make this one last remark on the bill as a whole. It seems to me we 
should never forget, in this particular discussion, we are concerned with the 
highest problems of our society—the relations of the individual to the state, 
and I would like to stress it is absurd to look for perfectionism in finding 
answers to these relations but, at the same time, we must be very respectful 
of the need, if not to be perfect, to do the best possible job we can in the face 
of the great pressures of the welfare state, and many of the other matters to 
which I referred.
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Now, the bill in detail. First, the preamble. It has been said in 
public, I think, by many people, and before this committee that the bill, if 
it is to be a symbolic and valuable statement in liberties, ought to at least 
start with something more than the rather drab way in which most statutes 
start. With that I am in agreement. I think there is room for a preamble. Now, 
I have drafted one.

Mr. Aiken: Well, you are the first person to make the effort.
Mr. Cohen: Well, it is not very good. It is not a very good one but, at 

least, it marks a beginning. I do not, by any means, like certain parts of it, 
but I think it does the kind of thing that somebody ought to do, if they have 
the feeling for the symbolical role this document plays.

May I read it, sir.
Some Hon. Members: Proceed.
The Chairman: I was wondering how you get an inspiration, before you 

start to devise one. I was wondering if one waits until he gets an inspiration, 
before he starts to devise one.

Mr. Cohen: No, you sit down in the hammock, as I do, and you get fluent 
with fluid, and it seems to me under those conditions—

Mr. Fulton: It would be safer lying in the hammock.
Mr. Small: What potency does the fluid have to be?
Mr. Cohen: It has to have what we call a high judicial proof.
Now, I entitled this an act—the same as this one—for the recognition and 

protection of human rights and fundamental freedoms, so that everyone can 
perhaps get the flavour of it. It follows the traditional method of preambles— 
the “whereases”. I do not like the “whereases”. The United Nations way of 
doing preambles, with a verb at the beginning, strikes me as better. But I have 
done this the old-fashioned Canadian way, and you might be able to improve 
upon it. It goes like this:

Whereas the people of Canada believe in the dignity of man and 
assert that every human being deserves respect;

Whereas all Canadians claim as an historic right to have that dignity 
and respect safeguarded by law;

Whereas the human rights and fundamental freedoms of Canadians 
long have been defined and protected by the laws, customs and conven
tions of the Canadian constitution and by the provinces;

Whereas these rights and freedoms now have received international 
recognition and further enlargement under the United Nations charter 
and the universal declaration of human rights;

Whereas the charter is part of the law of Canada and the universal 
declaration has been adopted by Canada as an ideal toward which all 
civilized peoples should direct their law and their policy;

Whereas Canada is a federal state, uniting within a single nation 
many ethnic and religious groups while yet encouraging the preservation 
of and respect for all heritages;

Be it resolved that the parliament of Canada express as a high aim 
of Canadian nationhood the respect for and protection of human dignity, 
rights and fundamental freedoms.

Mr. Rapp: I like that.
Mr. Cohen: It is a beginning, and I shall be glad to put that in the record.
Mr. Fulton: I am sure it will be most helpful.
Mr. Rapp: I definitely like this preamble.
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Mr. Cohen: I therefore suggest, in agreement with many people who have 
been here before you, that we try and get a preamble; and I, without fee, 
give this to the government of the day.

The Chairman: You are not suggesting that that is what it is worth?
Mr. Cohen: No. The most expensive things are feeless—of love.
Mr. Fulton: I was going to say, a labour of love is all the more 

commendable.
Mr. Cohen: Thank you, Mr. Minister. I will remember that when I want 

a favour some day.
Mr. Fulton: I will remind you of it too.
Mr. Cohen: Mr. Chairman, I would like to refer to the title of the bill 

and clause 1 of the bill, and compare them. I want to bring to your attention, 
as an interesting fact, that the title is very definitely in the United Nations 
language. Clause 1, the short title, is very definitely in the classical Anglo- 
Canadian language. I merely bring that to your attention—one borrows from 
the United Nations tradition; the other borrows from our own tradition.

I now come to clause 2—first of all, that these things have always existed. 
I have two views on that, as all lawyers. Certainly, the main criticism my 
colleague, Frank Scott, made, that this is a lie and that these have not always 
existed, on one level is perfectly true. Some of these rights and freedoms did 
not always exist. If you are going to take the word “always” as meaning forever, 
or since there has been a Canada, that is perfectly true. I do not like the word 
“lie”; but it is not a mis-description.

On the other hand, it is perfectly true also that this is a kind of term of 
art that is not alien to the Anglo-Canadian tradition of talking about our ancient 
liberties. When the bill of rights of 1869 was drafted they took in all the ancient 
liberties. They were not really there. If you look at the situation in 1350, or 1540, 
then these were not there. This is a manner of speaking, to justify something 
by age. It is the value we put of grey hair on an object. I suppose it has certain 
validity. However, I do think that is a problem, in view of the criticism 
by responsible people. I think it is desirable not to create the impression that 
what you are doing is ratifying something that has existed always. I would sug
gest that you adopt one of the various proposals before you, sir, of which you 
have now many,—and I can think of three of them—the phrase “shall be 
deemed” is one way. The second way is to take out the word “always” and put 
in the words “heretofore”, which I think Mr. Aiken suggested the other day when 
I was in the room, and finally to take out the word “always”, and just leave 
the rest as it is; “there have existed”. You do not need anything else. Take 
out the word “always”. If you say they have existed; how much they have 
existed and for how long have they existed does not really matter, so it becomes 
merely a general rhetorical effort which need not worry one too much one way 
or the other. There are three possible ways here.

Now, I wish to bring to your attention the second point, namely, that 
clause 2 comprises two statements of rights and four statements of freedoms.

I wish now to deal with subclause (a), the first statement of right.
I believe subclause (a) is very much in the classical Anglo-American tradi

tion. It deals with classical problems of the protection and enjoyment—the 
protection of life, liberty, security of the person and enjoyment of property, 
and the right not to be deprived thereof except by due process of law. This, 
of course, is the language—the phrase “due process of law”—which you find 
in article 5 and article 14 of the amendments to the United States constitution.
I think that in so far as English law is concerned, the first major use of 
the phrase “by due process of law”, which I am told that this committee has 
discussed—someone has objected to it before this committee—I would tell you
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that so far as my research indicates, apart from its possible use in Roman law, 
its first major use in English law is to be found in Coke’s Institutes, volume 2, 
paragraph 50, for those of you who are interested. Coke’s Institute was 
published in 1603-04. When Coke talked about this—

An Hon. Member: Cook or Coke?
Mr. Cohen: We call him “Cook”. It is Coke, but it is called “Cook”. When 

Coke talked about this, he used the words “due process of law”, words that 
meant to him the same as the last phrase in article 39 of Magna Carta: 
“the law of the land”. So that really we are dealing with a phrase that has a 
very ancient lineage. The Americans have done very much more with it than 
we have done. This seems to me largely a following of their tradition. We do 
not use the words “due process of law” very much in our system of law, 
although it has a respectable lineage, and it goes back at least to Coke’s 
Institutes. Whether you wish to change it seems to me a matter of professional 
and semantic Canadian taste. I do not think it matters very much one way or 
the other.

I wish to point out there are two implications from American experience to 
the phrase “due process of law”, because the words “due process of law” have 
both a substantive implication and a procedural implication. That is, when you 
say you cannot deprive someone of his life, liberty or property, except by due 
process of. law, you mean there must be a rule of law of deprivation, or you 
must mean that the process by which he is deprived must itself fit some decent 
standard; he must have a hearing, a proper hearing, proper notice given to 
him. Therefore, that phrase is both substantive in implication, and procedural 
in implication. The Americans have done a great deal of work in this field. 
They are the experts here. There is an immense body of case law, and a large 
amount of literature on “due process of law”, because of the fifth and fourteenth 
amendments. I do not care if you leave it in, or use the words “according to the 
laws of the land”, or any other phrase that has the same significance.

Clause (b) deals with the problem of discrimination, and a quick reading 
of that clause may think you have got—

Mr. Fulton: Before you leave clause (a) may I ask you a question: 
is it your view, or would you give us an opinion on whether the courts in 
Canada, when they come to interpret this due process clause and apply it to 
issues which may be before them, will be tempted to take as illustrative and 
guide rules the jurisprudence as worked out in the United States?

Mr. Cohen : That is a very interesting question which I am glad you 
have raised.

You know—those of you who have followed the arguments before the 
privy council on our own constitutional law cases—you will know that the 
privy council was very, very reluctant to accept American analogies.

If you look at Sir John Simon’s arguments on one side, and those of Mr. 
Tilley on the other in the Toronto electric commission versus Snyder case, 
you will sec that when counsel for the government of Canada tried to use 
analogies from the United States constitution commerce clause, which gave 
the federal government great power—Lord Haldane, I think it was, who was on 
the court at the time, said no, we do not want it. We know about the United 
States commerce clause, but it has no application to the Canadian constitution.

But whether or not the Supreme Court of Canada would be as narrow, I 
would doubt it. I think we are living in a far more flexible generation now; 
and I think that the Supreme court shows a scope, a breadth of view which 
would make it interested in what the similar language has resulted in in the 
United States; and we probably might find something in the nature of a pene
tration into our system of their constitutional laws and ideas.
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If you ask me whether this would be good or bad for our public law and 
our system, I would say that the story of the due process in the United 
States is one which suggests great benefit in the protection of the individual.

But shortly after its passage in 1870 or 1871, when the fourteenth amend
ment was passed, it was abused; and the fifth amendment when it was passed, 
was abused, in that they left it to be used to protect, to a very large extent, the 
rising corporate structure in the United States from the effects of such federal 
and state regulatory measures. But I do not think that will apply here. It is in 
a quite different historical context.

So my net answer then is that probably our courts would look at it, and 
if they took a look at the recent doctrine, it would do us no harm to be aware 
of it.

Mr. Aiken: Since the previous position of the Supreme Court of Canada, 
it has now become our final court, and therefore they might be more inclined 
to consider a matter in which their decision would be final, than they would 
have a few years ago when the privy council might have overruled them.

Mr. Cohen: In my opinion it is fair to say that the results of some of the 
cases to which I referred are virtually to create already a due process of law, 
in part, in Canada. We are emerging with a common law of due process, which 
this bill to a large extent, declares.

Mr. Deschatelets: Do you think that due process of law should replace 
these terms?

Mr. Cohen: I would say that the terms may not be comfortable to some 
Canadian lawyers and to some Canadian judges; but they do have a respectable 
lineage; the lineage is far back for us.

But if you wish to change it, you might use the phrase “except by law”. 
Law means process; law means substance; “except by law”.

Mr. Rapp: Or in accordance with the law?
Mr. Cohen: Oh, in accordance with the law of the land.
Mr. Fulton; I think that it might open the door to the interpretation 

that if parliament should pass a law, then as long as it stayed on the statute 
books, you could do this.

Mr. Cohen: It may be. I accept that, but I would assume the history of 
human life and the law during the last forty years suggests the Canadian 
courts look at the words “by law” as meaning “reasonably”.

Mr. Fulton: But I was thinking of the statute itself. Some people think 
that the Expropriation Act is excessive in the powers it carries, but suppose 
you had the phrase “except by law”, would it not be open to argue that so 
long as you have a law, even an excessive law or a harsh Expropriation Act, 
the courts could not look at it and say it is inconsistent with the bill of rights. 
The bill of rights would say “except by law”. You are invoking a law.

Mr. Cohen: I think your point is well taken. It would require further 
imagination to read into it what I want to read into it.

Mr. Dorion: I believe our Supreme Court accepts more easily now the 
American authorities and the interpretations given by American authorities, 
especially in administrative and criminal law.

Mr. Cohen: I would certainly think that the Supreme Court would not be 
adverse to looking at American experience in this field. They are doing it now 
in the anti-trust cases, for example.

Mr. Aiken: If you were to eliminate the words “process of law” you would 
be eliminating perhaps a procedural meaning, and we understand that you 
explained the procedural part is the question of a person being given notice
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of a hearing and having the right to appear at a hearing and having a right to 
speak for himself. If we took the words “process of law” out, I think we would 
weaken it.

Mr. Cohen: Let me explain why this is a bit of a headache. Onejnust loçk 
at this question as part of the history of the relations of administrative tribunals 
to law in this country over the last fifty years. The story is that in the first thirty 
or forty years of delegating legislation, on the whole British and Canadian 
courts were hostile to it, so that by certiorari and prohibition they made the 
problems of modern delegation somewhat difficult. I think it is possible to argue 
that today our Canadian judges are often too executive-minded in some cases.
I would like to see a revival of the reviewing interest of the courts. To that ex
tent the words “due process of law” may encourage greater judicial review. But 
it is a two-way story. The very moment you open the door and encourage the 
courts to increase the quantum of their role in supervising delegated authority, 
the moment you may be interfering with the efficient process of government. 
This has been the subject of great debate in the United States. It is a risk you 
have to take. Nevertheless, it seems one must face up to the possibilities.

Clause (b) deals with discrimination. At first glance this looks like an 
attack on discrimination per se; but of course it is not. It is the right of an 
individual to the protection of the law without discrimination. The law may 
be discriminatory and say that a woman may have more rights, or a person 
who is coloured shall have more or less right, or a person under a certain age 
shall not have certain rights. This bill adds nothing to discrimination itself. It 
merely assures that the doctrine of equality before the law, irrespective of race, 
creed or colour, obtains in our courts or in those areas in which there is federal 
jurisdiction. Now it is a nice question whether this is all this bill should do. 
Should this bill not go further? Should this bill not face up to the fact that it 
has a opportunity here to assert some kind of national policy about non-dis
crimination per se, not merely equality of protection; that is in the law already. 
I would suggest that the imagination of this committee is not so modest as not 
to find language which does more than merely restate the doctrine of equality 
before the law. What you really ought to be -aiming at, if you are influenced 
by the United Nations tradition, which this bill pretends to do, in part—what 
you really ought to do, first, is to incorporate, somehow or another, into national 
policy the idea of non-discrimination. Now, of course, you have a constitutional 
question.

Mr. Deschatelets: In your opinion, do we already have in Canada any 
provisions in the statute or in the law prohibiting discrimination?

Mr. Cohen: That amounts to discrimination?
Mr. Deschatelets: Do we have something actually in our statutes prohibit

ing discrimination?
Mr. Cohen: Yes, in all sorts of statutes. We have the Ontario Fair 

Accommodation Practices Act, which prohibits discrimination in the providing 
of accommodation, rentals, and so on, resorts. We have the Ontario Fair Employ
ment Practices Act, which prohibits discrimination with respect to employment 
of labour. We have the Saskatchewan Fair Accommodation Practices Act, which 
does the same thing as the Ontario act. We have the Federal Fair Employment 
Practices Act, which prohibits discrimination on the grounds of race, creed or 
colour, employment on federal contracts, or on the Northwest Territories, or 
any of the federal areas of jurisdiction. We have the equality of pay as between 
the sexes, statutes in several provinces.

Mr. Deschatelets: We have a federal statute.
Mr. Cohen : Yes, and several provincial statutes on that. So there is a whole 

experience now with this attack on discirmination at the federal and provincial 
levels. But it by no means solves many of the problems, of which Christie v. York
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is a recent classic example. What you have to ask yourself is—and I come back 
to something I said before, and I would be interested in the minister’s view on 
this, Mr. Chairman, I think this whole effort—and I should have begun by saying 
this—this is an admirable effort in the sense we have never had a discussion in 
this country equivalent to what we are having now for human rights. It has 
some very important weaknesses, as we are discovering, but still it is a very 
important effort, and we ought to try to convert it into the best possible 
instrument.

Supposing we were to create a policy, a national policy, in which it was said 
that the rights of the individual shall not be infringed on the ground of race, 
creed, sex or colour—that type of language, the “rights” of the individual. Of 
course, there already are rights; and there is the question. I know you may 
have a statute, and it is most important that you define rights; but what happens 
then is this, that you have some Ontario judge or Manitoba judge or some Quebec 
judge saying this bill is different. Why would not he treat that with the same 
respect as Mr. Justice Keiller Mackay treated the U.N. charter and the U.N. 
universal declaration of human rights? If you did treat it that way it would 
affect the law of contract of Manitoba. It would affect the case law, or the 
public policy aspect of case law. So, I suggest that there is room here for creative 
approach. It would do, I think, a great service, and would be a marked advance 
over the classical system which clause (a) talks about.

Mr. Fulton: I do not know if you wish to discuss this now.
The Chairman: I think we should, as we go along.
Mr. Fulton: There is difficulty in the approach you have outlined, which 

we saw; but up to now we had not seen our way around it, in stating it in 
the form which you did. We thought we were going a long way, although, 
perhaps not as far as you go. I will give you some of the reasons, if I can, in a 
moment, for our approach.

Clause (a) guarantees, or states those fundamental rights which are really 
those things that everybody should have, the right of an individual to life, 
liberty, security of the person and enjoyment of property.

Mr. Cohen: Those are the classic ones.
Mr. Fulton: You say, in fact, everyone in Canada has these already, and 

the right not to be deprived thereof, except by due process of law. That being 
the case, we then said: now, how can we ensure that people have these rights 
without discrimination? After all, what is the great protection of their rights? 
It is the courts—If a person can get before the courts without discrimination, 
then he has really a sure shield of protection for his rights, because the statute 
says everybody has these rights. The statute also says that everybody, without 
discrimination, can go to the court for the protection of his rights. That was our 
approach. The difficulty which we saw, and which we thought we had accom
plished as far as we could at the moment, and we thought we should not go 
further because we have not devised a method of meeting these sort of objec
tions, is that if you simply say: there shall not be discrimination, you get into— 
perhaps you will say it is absurdities—this practical problem. What if you have 
gone so far as to make it illegal for a producer who stages shows to advertise 
for a chorus line and specifies women only need apply; are you discriminating? 
If you have a statute that goes too far, it may be contrary to the bill of rights to 
advertise in that way. Perhaps a more mundane, but still a very real example, 
would be if you took the case of a church. I think it is dangerous to specify 
churches by name, but take any church which says: we want a janitor, and 
then restricts the class of those who will be appointed to members of their own 
denomination. Surely that is not discrimination which should be outlawed by a 
bill of rights. Our difficulty was to find a principle along the line that you have 
suggested.
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Mr. Cohen: Yes.
Mr. Fulton: Which yet does not go so far as to perhaps create what almost 

would amount to absurdities. So, as I say, we came back to this philosophy that 
if you define the rights and then give everybody without discrimination the 
right to go to court for protection of his rights, we thought that we had, in our 
approach, really accomplished what you said would be accomplished by your 
approach.

Mr. Cohen: I can certainly appreciate all the difficulties you raise, Mr. 
Minister. I think you ought to go a little further to give the courts a handle. 
It is not enough to say that you are entitled to have life, liberty, security of 
person and enjoyment of property, because on that basis, how do you eliminate 
covenants running with the land per se? A man wants to buy a piece of 
property. He has not got the enjoyment of it yet. He wants to have the enjoy
ment of it.

Secondly, the existence of the right to enjoy, which this particular clause 
provides, does not give you any particular policy or rule with respect to rights 
not yet enjoyed, but which you wish to enjoy. So, it seems to me you need 
something that creates a policy which can affect the climate of the doctrine of 
ordre publique, on the one hand, or public policy on the other. I would suggest 
—in fact, I would say this: surely if you are prepared to implement the United 
Nations charter, Mr. Minister, and if you are prepared that Canada has not a 
charter, and has not implemented it, that is part of the law of Canada now, 
mutatis mutandis?

I regard it as an obligation of Canada internationally.
Mr. Fulton: I think it is an open question as to whether or not it is part 

of the domestic law. I think the safer view to take is that of Mr. Justice Keiller 
Mackay, that by subscribing to it, and recognizing it as an international obliga
tion, Canada has declared that it is our public policy to abide by these 
principles.

Mr. Cohen: Every state is bound to make its domestic law conform to its 
international obligations. This is perfectly sound international law.

I would think that if one is to be consistent here one should do justice to 
this sound idea which you have in clause (b), but which you have not carried 
sufficiently far enough to give the courts something to hang on to, because 
clause (a) does not do it.

Mr. Fulton: You do have constitutional difficulty here, you say?
Mr. Cohen: Yes.
Mr. Fulton: Would you feel that if you directed your non-discriminatory 

clause to the field which you suggested should be covered, you are pointing 
almost directly at matters which are within the federal field of jurisdiction?

Mr. Cohen: I would have said yes, 25 years ago, but I am less sure of that, 
in view of the emergence of the doctrine of national policy in the field of civil 
liberties in the six or seven cases since 1950; and I would think that if this ever 
went to the Supreme Court by way of a reference, that the Supreme Court 
would be very hard put to it to eliminate it on grounds of ultra vires—I mean 
this statement of national policy.

I would think that they would be very hard put, in view of what they have 
done in other cases, because it conforms to the atmosphere of other cases.

It seems to me that if you do this, you would be giving the judges the 
suggestion to move in areas where nobody is moving well now.

Mr. Fulton: That is true, but is it a proper stand to take, when you 
said yourself you cannot specifically agree to everything?
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Mr. Cohen: Yes.
Mr. Fulton: And in areas where the courts are moving, it is perhaps more 

advisable for parliament not to move in by a specific legislative provision, but 
to give the right of protection by recourse to the courts, without discrimination, 
realizing that the courts will, in hearing litigants before them, apply, as the 
courts have, and as generally they are prepared to do—their views of public 
policy?

Therefore, for a time it might be safer to let this matter be developed 
by judicial interpretation and by interpretation of public policy rather than 
to try now to define the thing in such a way that you would be almost 
inevitably passing directly on something which was in the provincial field?

Mr. Cohen: It depends entirely on the judiciary and the technical wisdom 
with which you choose your words.

I think it could be so drafted to achieve that modicum of interpretation 
in the matter of policy of a direct kind without being so obtrusive as to be 
objectionable constitutionally. And I would like to think that some thought 
might be devoted to it.

This is a great opportunity. We are not going to come back here year after 
year on this matter; and if you do not do it, you will not get this quantum 
of debate on it, and you cannot stir up this interest every year among the 
people.

Mr. Fui.ton: Would you not concede that the courts, having their atten
tion directed by clause (b) specifically, to the right of a person to have access 
to the courts without discrimination, would be influenced by the feeling that 
if parliament has directed their attention towards non-discrimination, it must 
have done so for a purpose?

And then, to argue that by making it easy for them to apply it, it would 
mean an assumption that parliament must have intended that they have the 
right to be protected, and that the right is one of non-discrimination.

Mr. Cohen: I would like to say that if I could be sure that we have 
developed judges as wise and perceptive as you are, that perhaps we would 
not need any more inference than this clause (b) now gives to them. I would 
like to have a little more than you give them here, a little more than that.

I would like to give them a little more than you give them here and, I 
suggest, this, perhaps, is a place to try a bit of creative draftsmanship.

Mr. Fulton: You say we have a pointer here, but it is short and you would 
like to see it longer.

Mr. Cohen: Yes, and a little more practical.
Mr. Deschatelets: Do you think the way clause 2 (b) is drafted, in its 

present form, it could have been a great help to the courts in the Christie 
case?

Mr. Cohen: I do not think so. That is my difference with the minister. I 
do not think the Christie case would have been different if this clause was 
here.

Mr. Dorion: It is probably because the Christie case was a question of civil
law.

Mr. Cohen: Except, if this were put, in positive terms, of a national policy 
against discrimination, then the Quebec civil court would have to ask itself: 
is this transaction not against public order to refuse to sell to “B\

Mr. Dorion: But there is such a thing as federal public order and pro
vincial order as well.
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Mr. Cohen: The Supreme Court of Canada has been trying to assimilate 
them. If you take the case we are talking about, I suggest we are developing 
a very great closeness between the civil law idea of ordre publique and the 
common law idea of public order.

Mr. Dorion: I have in mind two cases—the Baskin case, where Mr. 
Justice Rivard made a very interesting history of the provincial public law, 
and then there is the Bouchard case, where it was decided that a lake shore, 
exploited by a proprietor, was a private place, even if there are a lot of people 
going there every Sunday, because it was his own business and he had no 
obligation at all to accept everybody.

Mr. Cohen : Yes.
Mr. Dorion: In consequence, it would have been possible to act with 

discrimination.
Mr. Cohen: Yes.
Mr. Dorion: And it was decided that it was a civil law. Consequently, 

the proprietor had absolute right not to accept everyone in his place.
Mr. Cohen: Well, I do not wish to be dogmatic. It is a difficult problem. 

You may remember how the court treated the question in the Roncarelli case. 
The position that Duplessis took in the case was if there was any damage 
here, it must be damage measured by the civil law. The court said that 
the content would be determined by that policy which we say is a policy 
which you ought not to ofiend again and, consequently, they said: to 
use the power of attorney general in this way, to encourage the cancella
tion of a licence, creates a harm, and a person should not be faced with 
this kind of harm, and should not be faced with it in the civil law of 
Quebec. They took a general concept of what is harmful from their 
general philosophy of harm, and put it into the civil law of Quebec.

Mr. Deschatelets: In summing up, do you have any practical views in 
connection with 2(b)?

Mr. Cohen : It seems to me, in its present form, it is essentially a restate
ment of the doctrine of equality before the law—and that is not a bad thing.

Mr. Deschatelets: Could it bring relief to any Canadian citizen who 
would suffer from this?

Mr. Cohen: I think one must answer your question in two ways. The 
whole of section 2 is intended not as the creator of new rights, but a restate
ment of what is in some very succinct form. One must start with that premise, 
therefore, that to a very large extent clause (b) is really a re-statement of 
the doctrine of equality before the law which now exists. But if one takes 
the minister’s position, that the climate in Canada is favourable to the elimina
tion of discrimination, and that courts would be happy to find reasons to 
eliminate discrimination, e.g., in contract matters, this might be a hint to 
the courts, “Go further than you have gone”. But that is about as far as I 
am prepared to go.

I think that Mr. Fulton, the Minister, is optimistic that the courts would 
take the hint. It is difficult to know whether or not the courts would take 
the hint; certainly the presence of the words:

discrimination by reason of race, national origin, color, sex— 
et cetera, tend to create the impression that this bill was anxious about the 
problem of discrimination.

Mr. Fulton: Yes.
Mr. Cohen: But whether or not it would create a new norm of law is 

another matter.
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Mr. Dorion: It would have, surely, a very high educational value, even 
for the provinces—or for every case?

Mr. Cohen: I have to ask myself a question put to me a moment ago: 
would the Christie and York case have been decided differently if this had 
been on the books? What do you think, Mr. Dorion?

Mr. Dorion : I do not believe it would.
Mr. Cohen: There you are.
Mr. Dorion: Because in the Christie case I believe there was taken into 

consideration the civil right of the property, of the private ownership.
Mr. Cohen: And it raised the case of the right of a man to make a con

tract and sell to whomever he will, and said there is no public policy against 
it. Would this have changed the public policy—that is the question? That is 
a nice question, is it not?

Mr. Fulton: Yes; but I was wondering whether there are not two types 
of case. It is one thing to say a man shall have the right to sell to whomever 
he will; because if you say that he must sell to anyone who wants to buy, 
you are taking away a right from the present owner. But it is a very different 
thing to say that you shall not create covenants running with the land, which 
perpetuates your present distinction for future generations. I think you are 
only taking a right away from the individual you cannot tie up lands in 
the future on a discriminatory basis.

Mr. Cohen: Yes; but I thought you were on a different line. I thought you 
were going to say that covenants running with the land presents an easier 
administration problem for the court than the ordinary contract for the sale 
of goods. I think this is true; but I do not see that, in principle, the difference 
in discrimination is any less harmful.

Mr. Fulton: I quite agree with you.
Mr. Cohen: Now, if I may, Mr. Chairman, leave (b) and come to (c), 

(d), (e) and (/).
These are four clauses which use the word “freedom”, which clearly is 

somewhat unfamiliar ground to the Anglo-American legal tradition. We do 
not use the word “freedom” in a juridical document as such; we talk about 
liberties, franchises, immunities, powers, rights. But “freedom” is a politi
cal science term. It is a great term, and I am not minimizing it; but one has 
to remember that this is something new in the terminology of our law.

I want to point out, however, that the word “freedom”, as I said before, in 
all four instances is a relative term—by no means absolute: freedom of reli
gion is bound by certain restrictions of what constitutes the proper ambit of 
religious belief. If we had a sect in Canada that decided to go in for genocide 
on religious grounds, we would regard that as going too far. Similarly, free
dom of speech—restricted by defamation, libel, et cetera. Similarly, freedom 
of assembly—restricted by the Criminal Code, unlawful assembly. Similarly, 
freedom of the press—restricted by the laws of libel and by other civil imped
iments that may from time to time be discovered, although there are very 
few in the case of freedom of the press.

So they arc not absolute and I therefore have to ask myself this question 
about section 2: docs section 2 make any contribution to the problem of free
dom of the press in this country? I have three yes’s and one no. I say “yes” as to 
general policy. I think it is helpful to the general climate in this country. 
Secondly, I would say “yes” as to pungency of statement. Most of these 
are defined in the Criminal Code and in the common law, and 
in the case law dealing with contracts, torts, constitutional law, and 
so on. This bill has certain brevity and certain pungency. The third “yes” is 
this: it makes a contribution on the likely affect of the interpretation of the 
statutes. I will come to this again when I discuss section 3. No judge looking
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at clause (a), or looking at (c), (d), (e) and (/) can avoid asking himself: 
if these are the stated policies, are they intra vires of the policy of Canada? 
It must mean something more than mere interpretation of documents coming 
hereafter. For the liberal judge seeking the protection of the citizen these are 
pegs to hang onto, something that is a little more than the uncrystallized case 
law and the diffused criminal law; but they are relative. My one “no” is that 
one cannot find here the specific creation of any new right. There is no specific 
creation of any new right, unless one goes along with the minister and says 
under “b” there should be a new policy of discrimination inferentially drawn— 
in a way in which liberal courts reading and looking at it in the course of years 
can evolve ideas with some differences of opinion.

The Chairman: That “1” in liberal is a small “1”.
Mr. Cohen: Always a small “1”.
Now, section 3 in some respects presents many difficult problems. Section 3, 

in my opinion, represents a very substantial and interesting question of inter
pretation. I would like to suggest that there are eight ideas in section 3. I hope, 
again, that you are not burdened by the duration of this effort, but since I 
assumed the invitation was a serious one I took it seriously.

Mr. Rapp: That is what we are here for.
Mr. Cohen: I am trying to do this as carefully as I possibly can. The first 

idea, in my opinion, about section 3 is that it is a direction to the Canadian 
court for the interpretation in the passing of future statutes and regulations, in 
particular the application of section 2 to such statutes and regulations and the 
application of clauses (a) to (f) to all such statutes and regulations. The 
question is: how will this operate on statutes already in force which may 
authorize arbitrary detention or degrading punishments, or which statutes do 
not provide for promptly informing a person of the reason for his arrest or 
his right to counsel, or which statutes do not provide for protection against self
incrimination, or for a public hearing? How will this work? In my opinion we 
are taking, and should take an open-eyed risk here. I would assume that the 
Minister of Justice and his staff have already looked at the major statutes 
passed by the parliament of Canada, and the relevant regulations, and asked 
themselves the precise question I am asking here. I would assume that they 
have said to themselves that, where certain statutes, such as the Customs and 
Excise Act, the Official Secrets Act, the Narcotics Act, and perhaps the Income 
Tax Act, and perhaps the Expropriation Act—where these acts by long tradition 
have involved a high degree of direct and sometimes quasi-administrative action 
by inspection and because you have to search a person at the airport in respect 
of the Customs and Excise Act without telling him he is entitled to counsel, 
and you have to detain someone under the Narcotics Act, and search him, or 
in some other way under the Official Secrets Act. I would assume that what the 
proponents of this measure expected, is that the courts will read these provisions 
in section 2 and section 3, subclauses (a) to (f) into these measures, save where, 
in the opinion of the courts, it leads to an absurdity in administration. I warn 
you, that if I am right in this particular case, it is a passing of the buck, to some 
extent, to the courts, to decide the particular relevance of this language to these 
existing statutes and regulations. The courts may make mistakes, because the 
courts. are sometimes inexperienced with respect to regulations and admin
istration. So you have the possibility that, having passed the buck to the courts 
and say: please relate section 2, or subclauses (a) to (f) to these particular sec
tions, to these particular statutes; please take this responsibility—you may be 
having a result which, in the end, is administratively awkward. Of course, the 
way out of it is, if the deparment finds they cannot administer the Customs 
Excise Act, or they cannot administer the Income Tax Act with this particular 
judgment because it forces on them this particular type of new standard of
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behaviour, you come back to parliament, and a new act will provide that you 
can specifically exempt yourself from it. Parliament can debate it, and parlia
ment can say, this particular statute shall now be exempt, and this particular 
activity shall now be exempt from these particular provisions. However, should 
you impose this burden on courts? You are asking the courts for a fairly high 
degree of administrative wisdom. I would guess that some courts will do 
well by it, but some courts may do poorly. The question is, whether the risk is 
worth it. I think, on balance, it is. I think that, in terms of the confusions of 
interpretation, on balance-—after all is said and done, who loses and who gains 
here by bad judgments? A bad judgment here means that the court is making 
it more difficult for the government in some way. That is what a bad judgment 
means from the government's point of view. It makes it more awkward, so 
that if there is a net gain it is a gain to the individual. It may be a gain to a 
bad individual. Somebody may get off, but that is the risk you take. I would say 
that offsetting that is the fact that under modern conditions you have to have 
a lot of delegated authority to customs, to excise, to income tax, to the police; 
one way or another you have to have it. You cannot run an efficient operation 
without it.

This being so, is the risk worth it? What are to be the results? And my net 
view is that probably the risk is worth it, and that after some experience, the 
courts may do a reasonably good job of seeing where it applies, and where it 
does not apply; and where they make mistakes, you can be sure that the 
minister will come back to the house, and that the house will have a chance 
to debate whatever amendments are required.

So while there is a risk, I think we should enter into this experiment 
with an open eye, for the price that you have to pay.

Mr. Dorion: I would like to put to you a concrete case.
Mr. Cohen: I am much better at abstract cases.
Mr. Dorion: Suppose a man is arrested and suppose he asks for a lawyer 

or counsel, and suppose that counsel is refused to him.
Then suppose he made a statement that could be used before a court in the 

case of an accomplice; and suppose that in giving his testimony before the 
court he is not informed of the privilege given by article 5 of the law?

Mr. Cohen: Yes, quite.
Mr. Dorion: Do you believe that the process of the officers of the courts, 

or the process of the police agents would vitiate the testimony given in another 
case? Do you think it would vitiate it, and that it would be impossible to use 
that testimony against the witness himself?

Mr. Cohen: I would say that it is a possible interpretation of clause (d), 
that the failure to advise a person that he has the benefit of section 5 of the 
Canada Evidence Act—I would say that it is a possible interpretation of that, 
and that it would be a ground for setting aside a conviction, and I would not 
be surprised if it took place.

Mr. Dorion : That would be under the Canada Evidence Act?
Mr. Cohen: Yes, because of their having not told him, or bringing it to 

his attention, and an appellate tribunal, on this clause being brought to the 
attention of the tribunal—I would say it would be grounds upon which the 
court would set aside the conviction.

Mr. Dorion: But in the case of a confession, for example, given by a person 
detained, and to whom counsel was refused, what would you say?

Mr. Cohen: Do not press me too hard on this, because I would say that the 
courts are going to have very great difficulty on the question of counsel; but 
they will have less difficulty on the question of arbitrary detention. And they 
may even have less difficulty on the question of self-incrimination.
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But on the question of counsel there are so many situations in it, such as 
that of an actual inquiry taking place in five minutes, when questions are 
asked, and there is no time to go through this formality, that the courts may 
say to themselves: “How far are we to apply this in a relative situation?”

It may take years and years of experience to evolve a jurisprudence which 
construes the law particularly with respect to old statutes; but with respect to 
new statutes, I assume this will reflect it somehow or other immediately.

Mr. Fulton: Clause 3 merely says that a statute shall be interpreted so 
as not to deprive a person arrested of the right to obtain and instruct counsel 
without delay. That is the object of a bill of rights, that no one shall be deprived 
of his rights, and I submit it would be interpreted so as not to deprive him of 
his rights to obtain and instruct counsel.

Surely the question asked of you should be read in the light of the actual 
wording of the bill of rights, but I do not think that it goes to the question of 
whether or not a confession given without counsel being there, is admissible 
or not. I do not think that the question is changed by a bill of rights.

What we are getting at in the bill of rights is when an arrested person 
asks for counsel, he must be given the right to counsel, right away. But suppose 
he does not ask for it, or suppose that before counsel can reach him, he is 
asked a question and gives an answer?

In my submission, the bill of rights does not affect the admissibility or 
otherwise of that situation.

Mr. Cohen: Do not push that too far.
Mr. Dorion: Except that it would be surely a factor admissible by a judge?
Mr. Cohen: Quite right.
Mr. Fulton: A factor, yes.
Mr. Cohen: Quite right.
Mr. Dorion: In order to determine if the confession is true and voluntary?
Mr. Cohen: Quite right. The court will be far more favourable to a con

fession where the man has had the chance to consult counsel than without it; 
particularly if this document intends to make public knowledge the right of the 
availability of counsel, and that there will be no steps, past, present or future, 
which in any way prevent that.

Mr. Deschatelets: Will these provisions apply to any cases proceeding 
under the Criminal Code?

Mr. Cohen: I would think so.
Mr. Deschatelets: Because it is a federal statute?
Mr. Cohen: I think this applies to every federal statute having penal con

sequences.
Mr. Deschatelets: Would the Minister of Justice agree to that?
Mr. Fulton: Every federal statute, yes.
Mr. Deschatelets: Under the Criminal Code the protection given here 

would apply to any person accused on a charge under the Criminal Code?
Mr. Fulton: That is my view.
Mr. Deschatelets: Because it is a federal statute?
Mr. Cohen: Yes, I think so.
Mr. Fulton: That will be one of the main facts.
Mr. Cohen: I assure you the minister’s opinion is worth much more than 

mine in this matter.
Turning to the other three matters I want to raise with respect to section 3—
Mr. Aiken: Without wishing to interrupt you—
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Mr. Cohen: I am coming to more details, and I am really anticipating 
myself.

Mr. Aiken: In view of the time, perhaps Professor Cohen might conclude 
his seven remaining propositions, because we may run out of time at 6 o’clock 
and he will not have completed his remarks. I would much rather hear his 
propositions than only hear half of them.

Mr. Cohen: I then have some constructive suggestions, or I hope they are 
constructive, with respect to sections 4 and 6; and I will go through the rest 
of my views on the second point.

Mr. Aiken: Yes.
Mr. Cohen: My second view is that the section is intended to alert drafts

men as well as parliament. My friend Mr. Driedger here will not take this 
too much to heart. As our most experienced draftsman in this field he will 
know what I mean. As I say, it is intended to alert draftsmen and parliament 
to avoid infringing on the rights and freedoms of section 2, and to provide 
specifically for the matters listed in (a) to (/). This is an attempt specifically 
to alert all draftsmen and parliament itself. How far this will be possible in 
respect of many statutes which cannot be administered with quite this elaborate 
series of safeguards is going to be one of the most interesting questions for the 
future. How do you run this kind of show with respect to the Official Secrets 
Act; how do you run this kind of show at Dorval airport with respect to 
customs matters, with people coming in with diamonds in their nose and ears, 
and you have to wash them out? How do you do many things that are necessary 
in government? It seems to me one has to ask that question, and I think it will 
take a very high degree of skill, as well as a high degree of administrative 
knowledge on the part of the draftsmen, to balance the needs of the adminis
tration and the directions of the statute—a very sophisticated degree of skill 
and knowledge.

Mr. Fulton: I have not the Prime Minister’s exact words before me, but 
he said, in effect, that it will require great drafting skill indeed to accomplish 
some of the desirable administrative results we wish to see within the frame
work of the bill of rights. So your view and his are common on that point.

Mr. Cohen: Yes, we agree on that.
My third point is with respect to the phrase the right to exile. I think this 

is a vastly overblown problem. We have no right to exile, because while you 
have it by your domestic law you have not got it by international law. The 
thing to remember is you may decide, by the parliament of Canada, to send 
“X”, who has been convicted of a crime, to Tasmania. Tasmania does not have 
to accept him. Every part of the world except Antarctica is under some 
sovereignty, and even Antarctica cannot be opted. So, there is no right of exile, 
because there is no obligation, in international law, on the part of any state, 
to accept a national of another state, whether they are denationalized 
or not. Consequently, the expression “exile” in relating the domestic law to 
the international law, really performs no technical service other than, perhaps, 
clearing the air following the Japanese-Canadian case. I should say, if it 
does clear the air as far as the Japanese-Canadian case is concerned, perhaps 
we might leave it in. But, that case—if you read the judgment—failed to 
examine the international law. I have read that many times, and written on 
it, and I have never understood why the court paid no attention to the 
inability of Canada to send its own nationals to any other country. They sent 
them to Japan, and Japan was a defeated and occupied country. Her rights 
as a sovereign state were “in escrow” temporarily. Therefore, there was no 
effort to legally assert here the international right to reject the nationals
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of another state. This is the only explanation, but the privy council did not 
pay any attention to it. As a matter of fact, there is no right to exile, except 
under domestic law, because international law prevents it.

Mr. Fulton: Are there not cases of dual nationality, and would it not be 
applicable where you have a case of somebody in Canada retaining the 
nationality or citizenship of another country? I know there are a limited num
ber, but there are some cases where there is dual nationality and, in this case, 
would you not say there is a protection?

Mr. Cohen: But even in those cases the state to which you wish to send 
that person who has dual nationally might, by its own domestic law, refuse 
to accept that,person who has dual nationality.

Mr. Fulton: Therefore, it would have to be the nationality, as far as a 
foreign state is concerned, which is recognized by the domestic law of that 
state.

Mr. Cohen: By the domestic law of that receiving state that person can 
be received into. So, it seems to me you cannot do much about this expression 
“exile”, and I would say that it is not to be taken too seriously, except to 
clear the air in regard to the Japanese-Canadian case.

My fourth point concerns the question of clause (b). Will clause (b) 
affect any of the punishments, including hanging, flogging and solitary con
finement regulations now provided for in the present laws and regulations? The 
words here are “cruel, inhuman or degrading treatment or punishment”. It is 
very hard to know how the courts are going to treat the existence of a positive 
law that there shall be hanging, that there shall be flogging, and a regulation 
which permits the penitentiary warden to order solitary confinement. Here, I 
am going to do some predicting,—and I have been predicting all afternoon. 
My own opinion is that the courts are not likely to interfere with the positive 
law specifically set out in the Criminal Code, because they will regard this 
as too well established—that it is a question of substance, a question of equally 
important national policy on one level as the Bill of Rights is on another 
level. Consequently, I do not think that the existing modes of punishment 
as set out in the Criminal Code will be affected by this particular document, 
other than the exceptional case where you might find a judge who will say: 
we do not like floggings and hangings, and he may find this as a way in 
which to bypass capital punishment, because they will say that hanging is 
a cruel punishment and an inhuman punishment—and they will get a lot of 
witnesses to support them, including myself. Clause (c) (iii)—will (c) (iii) 
affect any detention where the return on the writ is based upon an enabling 
statute providing for such detention? This raises the whole question of, what 
does habeas corpus do?

I once wrote a small book on the subject, so I feel I can speak a little 
on the matter.

Mr. Fulton: Would you re-state your question?
Mr. Cohen: Yes. Will clause (c) (iii) affect any detention where the re

turn on the writ is based on an enabling statute providing for such detention? 
My answer is no, Habeas corpus is not designed as an appellate procedure, per 
se; habeas corpus is designed to determine whether or not the detention is 
valid, based upon some appropriate rule of positive law. If a man is held 
pursuant to the Immigration Act, where the act is clear about the right to 
hold him, or if he is held pursuant to the order of a court following upon a 
criminal conviction and detained under the warrant of this court by a prison, 
this is a return which the courts will have to recognize and from which 
there would be no appeal on the merits of the issue itself.

The question is: what is the purpose, then, of clause (c) (iii)? I would 
presume that the draftsmen had something more in mind than merely de
claring 'the existence of habeas corpus, and if they did have something more
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in mind, are they concerned about those cases where there may be evidence of a 
defect in the reasons for detention, allowing a discharge even though the 
return from the warden or from the minister says, “Hold him pursuant to 
this conviction”, or “to this order, which I make”? In short, does this open 
the door to a new method of appeals on the merits?

On the surface, I do not think so, and I would be interested to know 
whether or not the minister had in mind something more than the usual 
process of habeas corpus to determine the lawfulness of a detention.

Mr. Fulton: The answer is this: I would agree with you in the two an
swers you have given to your own questions. The main purpose we had in 
mind in including this is, I think, indicated by a reading of the bill together 
with the general words of the first part of the clause:

—no such act, order, rule, regulation or law shall be construed or 
applied so as to:
(a) authorize or effect the arbitrary detention, imprisonment or exile 

of any person;
(b) impose or authorize the imposition of torture or cruel, inhuman, or 

degrading treatment or punishment;
(c) deprive a person who has been arrested or detained

(i) of the right to be informed promptly of the reason for his 
arrest or detention,

(ii) of the right to retain and instruct counsel without delay, or
(iii) of the remedy by way of habeas corpus for the determination of

the validity of his detention and for his release if the detention 
is not lawful.

In other words, what we are getting at there is to prohibit, as far as we can, 
within the limits of parliamentary authority, the passing of any statute or the 
making of any order in council under any statute which takes away an exist
ing right to apply for a writ of habeas corpus.

Mr. Cohen: I do not think you can do it anyway, because the problem 
of the rules of law under which habeas corpus is issued is a problem over 
which the parliament of Canada, per se, has no jurisdiction.

Mr. Fulton: Supposing, under the existing Immigration Act, for 
instance, or the Customs and Excise Act, we put in a provision—I am not sure 
whether or not it is there now—that “a person who is arrested or detained 
under the provisions of this act shall not have the right to apply for a writ of 
habeas corpus. Supposing parliament passed that statute, or supposing the 
minister elected, under the Excise Act, to pass a regulation having that 
effect—then our view was that the bill of rights would overcome that pro
vision, and with respect to future statutes, unless they said “notwithstanding 
the bill of rights”, such a provision would be of no effect. With regard to a 
regulation made under a statute, it would have no effect in any event, because 
the bill of rights says that no act, order, rule, regulation or law shall be 
construed so as to deprive a person of his right to habeas corpus.

Mr. Cohen: This goes back to the nature of the jurisdiction of a Superior 
Court, a court of record, and our law with respect to prerogative rights, one of 
which is habeas corpus. My humble view is that the organization and the admin
istration of the courts under the B.N.A. Act is for the province. The body of 
law is both federal and provincial, but so far as the nature of the inherent 
jurisdiction of a superior court is concerned that inherent jurisdiction includes 
the right to issue a writ of habeas corpus, and if the parliament of Canada 
were to pass a law pursuant to the Customs and Excise Act that no habeas 
corpus should be issued for anyone—
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Mr. Fulton: I used the words to describe the effect of what you were 
trying to strike down. Those actual words would be in general that the deten
tion would be deemed to be lawful. I think that would be the objective sought 
to be accomplished. The use of such words, that is “detention hereunder shall 
be deemed to be lawful” would have the effect of depriving him of the right 
of the writ.

Mr. Cohen: That is a different matter.
Mr. Fulton: Depriving him of the use of that writ for the determination 

of the validity of his detention and for his release if the detention is not lawful. 
You have replaced part of the words by the words “the right to review the 
legality of his detention”, and therefore, you have made the writ of habeas 
corpus a nullity.

Mr. Cohen: I do not think so. I think if the province and the federal gov
ernment wished to pass joint legislation to get rid of the writ of habeas corpus 
they could do so. But I think the existence of a superior court of record gives it 
the power to issue a writ of habeas corpus unless the total sovereignty which 
creates the total body of law gets rid of the habeas corpus.

Mr. Fulton: I suggest that a statute of the federal parliament authorizing 
the arrest or detention of an individual can then go on to say that every arrest 
or detention made under his act shall be deemed to be lawful, and then the 
arrested person can seek a writ of habeas corpus and can go to the court, but 
the court must say “I have no power to review your arrest because the right 
to review it has been taken away”.

Mr. Cohen: You have no right to review anyway. As matters now stand 
if the warden of Stoney Mountain penitentiary says “I hold him pursuant to 
conviction”, and so on, that is all there is to it.

Mr. Fulton: What we are getting at is a case where parliament seeks to 
place upon the power of the courts the right to review whether in fact the 
person who made the arrest exceeded his authority so that the arrest is not 
lawful. The form of the words by which that is set down is “every arrest or 
detention shall be deemed to be lawful”. That seems to be an attempt to place 
it beyond the power of the courts to review the lawfulness of the custody.

Mr. Cohen: It may be that you are trying to safeguard against a possible 
attempt to narrow even the present narrow scope in which habeas corpus can 
be employed. Bear in mind that in the United States there is quite a difference. 
In the United States some courts have used habeas corpus as another appel
late procedure. They have gone partially into the merits in many cases in many 
states. In a study I made many years ago of this, it was often notorious. For 
example, Wisconsin, for a long time had habeas corpus writs, upon which dis
charges were made virtually on the merits. I do not want to push this too far, 
Mr. Minister. I think there are problems here.

I want to leave one last thought. The thought is this: if this is not necessary, 
if I am right that it is redundant, its one danger is that it raises the question 
of habeas corpus. Whereas now the classic position of habeas corpus is that 
it is a writ which issues, as of course, in our courts, to everyone who wants it 
to test the validity of a detention. By putting it in here you immediately raise 
some doubts as to whether the right to it exists or not.

Mr. Fulton: There are cases of common law jurisdiction, where, by one 
device or another, a writ of habeas corpus has in fact been nullified and the 
power of the court to review the legality of a detention has been nullified. I 
will put it this way: I would not want to discuss this any further with you, 
Professor Cohen, without an advisor from the criminal law section here. I 
expect we may well enter into such a discussion when the committee comes 
to its consideration clause by clause.
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Mr. Cohen: I do not want to push it too far.
Mr. Fulton : We were satisfied that there have been cases where there is a 

potential area in which an executive, or indeed, even a parliament might act in 
the heat of passion, and by a devious and skillful form of words, might nullify a 
writ of habeas corpus. We were concerned with placing that possibility, so far 
as we could, beyond their reach.

Mr. Cohen: I think that that is admirable, but I just wondered about the 
problem I have raised with you.

Mr. Fulton: I am grateful for it. We will have a look at it, and we will 
be prepared to discuss it with you.

Mr. Cohen: My sixth point, Mr. Chairman, is: how will subclause (d) 
apply to your simple police inquiry? Will this mean that a simple police investi
gation, which does not make all the safeguards in respect to counsel, protection 
against self discrimination, and so on, vitiate the effect of information gathered 
by a police inquiry?

Secondly, what will be the effect on a royal commission, such as the 1945 
espionage commission; the royal commission on espionage? They did not inform 
all of the persons before it that there was such a thing as section 5 of the 
Canada Evidence Act. The result of which was that some of the information 
before that commission was then used in proceedings in criminal courts, in which 
some of these people were prosecuted. I have always thought that there was 
a very difficult dilemma for the royal commission there. On the one hand 
they had a real, almost urgent national security duty to perform—one should 
not minimize that. On the other hand, here we may have a man who was 
denied counsel, coming before the royal commission at the preliminary only. 
They were given counsel afterwards. In the preliminary Commission inquiries 
they were denied counsel, and often before they knew their way around, the 
material was on the record. They did not ask for the protection of section 5. 
The material was then used in courts against them. If you look at the article 
in the Canadian Bar Review, 1946, I think by Maurice Fyfe, you will see 
there a very sharp criticism of this whole process, and the Canadian bar 
association itself, in respect to the administration of civil and criminal justice, 
raised this question between 1945 and 1947 more than once. So, I ask the 
question: how is this going to work out in practice?

Mr. Deschatelets: In other words, your question refers to how this will 
apply to royal commissions?

Mr. Cohen: Will it apply to royal dommissions where it does not inform the 
parties of their rights? Will they in any case have the rights, and when it comes 
to trial they will say: I am sorry, I was not informed, and therefore I have 
the protection of this, because I claim this particular bill of rights provision?

Mr. Dorion: But section 5 of the Canada Evidence Act does not place an 
obligation on the judge.

Mr. Cohen; Of course not. That is one of its weaknesses. It very well may 
be that that should have been amended years ago. If it were amended, it would 
save some of the problems I raised here.

Mr. Dorion: The accused must ask for that protection.
Mr. Fulton: Was that not the case where an order in council deprived a 

man of his right in respect of habeas corpus when there was a bad arrest and 
bad detention by providing that the arrest and detention made pursuant to it 
were to be deemed to be lawful? I think that is the sort of case we had in mind.

Mr. Cohen: That still would not have prevented the superior court 
judge from issuing the writ and bringing that man to the court, and then having 
this particular order in council reported.

The Chairman: He could issue a writ, but he could not get the benefit of it.
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Mr. Cohen: He could get the benefit by giving this man his rights to be 
brought before the court.

Mr. Fulton : That would seem to us to be the case.
Mr. Cohen: You probably have a point there.
My next point, my seventh point, is well known. I have raised the question 

as to whether this creates new standards of administrative law for federally 
delegated legislation. But what would be the comparable effect on provincial 
administrative law?

And as a subsidiary question I ask myself: “Does clause (d) not raise in a 
very interesting way, indirectly, the possible need to examine the creation in 
Canada of a system of federal administrative tribunals, with a kind of federal 
administrative procedure act comparable to the United States Act?”

In short, I wish to ask should we not clarify the whole question of what 
happens before administrative tribunals, at least in the federal sphere. This 
may be the beginning of a movement toward codification or standardization, 
and it is to that extent extremely interesting and very useful, but it is only 
the beginning of a longer and more necessary process.

My eighth point is that of the problem of a fair public hearing, which may 
not be possible under many of our statutes. It may not be possible to have 
public hearings with respect to matters dealing with the Official Secrets Act, or 
it may not be possible to have public hearings where the courts, now under the 
Criminal Code, have a discretion not to hold public hearings in cases involving 
pornographic materials. What would be the onus on the court under those 
provisions?

My view is that the court would have to use common sense and discretion 
here, and that over the years a body of experience would develop, and that 
it is not likely to interfere with the present judicial pattern of approaches to the 
Criminal Code.

Mr. Fulton: You notice that the time element is involved with respect to 
the criminal charge?

Mr. Cohen: I now come to section 4. This section, as some people have 
pointed out, seems to be slightly weaker than the first draft of the bill, as the 
minister pointed out, and that the first draft had the phrase “to insure”. While 
“to ascertain” is the phrase here. You might ascertain whether any information 
here was inconsistent with the purpose of this act.

It seems to me that there is really not much to choose between the two 
languages. I see no major difficulty if one uses the verb “to ascertain” because 
one cannot expect the Minister of Justice to administer these things. The courts 
are going to have to administer them.

There is a two-level process. First, there is the drafting process, where the 
minister will have his eye on it, and then there is the interpretation process, 
on which he will also have his eye for the purpose of seeing if further amend
ments are required.

But I would like to suggest two techniques for the consideration of the 
minister. I would like to suggest that if this bill is to do a serious job in the 
field of draftsmanship, and a serious job in the field of supervising what is 
happening, then I think the government should promise to establish, or attempt 
to establish a civil rights section, or some appropriately named section in the 
department, where the functions of drafting and supervision would go on, and 
would develop a body of expertise.

Professor Scott mentioned it, and I think it makes very good sense. But 
I do not want to push it too far.

The minister will, in any case, have to develop some draftsmanship or 
skills, and the department may be given a supervisory organization as well.



394 SPECIAL COMMITTEE

I would like to see also the possible establishment of a National Rights 
Commission to be comprised of a group of respected laymen, to which com
plaints could be made with respect to infringement of what is believed to be 
rights, so far as these rights are protected by this particular legislation. There 
is no ultra vires problem here, because they would be dealing only with these 
federal matters. This national rights commission, it seems to me, would be 
comparable to the device in Denmark, where there is an officer to whom 
grievances of all kinds are sent. Of course, that is a unitary state, and it does 
not present the problems we have here. It would not be entirely unlike what 
is now established in the United Kingdom with the Inquiries Act there. I think 
it would make extremely good sense to create a national rights commission, to 
which the average person might feel he had recourse by way of correspondence 
or by way of personal representation, if he felt aggrieved, if he felt the 
ordinary procedures of the court did not give him the kind of redress he felt 
he was entitled to.

Mr. Rapp: Under the Department of Justice?
Mr. Cohen: I would say it should be under the Department of Justice, 

reporting to the minister. I would make it a commission of laymen, serviced 
by the Department of Justice’s permanent staff—but a commission of laymen, 
of senior citizens perhaps, working on a part-time basis. And, as Mr. Aiken 
probably cringes at the amount of time that is going to be needed—

Mr. Aiken: I am concerned about setting up a commission of inquiry 
and not the time factor; or a commission of investigation.

Mr. Cohen: Not “investigation,” but a commission to receive complaints.
Mr. Aiken: I am afraid it would develop into a grand inquiry, a large 

grand jury.
Mr. Cohen: Bear in mind, Mr. Aiken, that something far more elaborate 

now exists in a far more suspicious environment in Europe. There the Euro
pean Human Rights Commission does precisely that for the states members of 
that commission, for the seven or eight states who have now signed that treaty. 
If you can do it for a heterogeneous, suspicious-minded group of European 
states, surely we can do it for “homogeneous” Canada?

Mr. Fulton: May I ask one question?
Mr. Cohen : Yes?
Mr. Fulton: Would your view of the national rights committee—
Mr. Cohen: “Commission.”
Mr. Fulton: —the national rights commission be that its hearings and 

those matters referred to it should be confined to the administrative actions 
of the federal government and the administrative boards and tribunals, or 
inquiries also relating to proceedings under the Criminal Code?

Mr. Cohen: I grant you there is a difficulty there, but really, Mr. Minister,
I am inclined to think my answer is it is a kind of grievance committee, and if 
someone feels aggrieved under the administrative procedures which impinge 
upon his personal or private rights, it is easy to see it would do a job. In regard 
to the Criminal Code it would be harder to see. I would not like to be pressed 
on this at the moment, but for the time being, perhaps, it could be confined 
to the area of administrative redress and not to the Criminal Code as such.

Mr. Desciiatelets: Do you have in mind such a commission could improve 
the bill of rights?

Mr. Cohen: Not “improve,” but I would have certainly the feeling they 
would recommend, from time to time, to the minister certain procedures exper
ience may teach them.

Mr. Deschatelets: And some improvements?
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Mr. Cohen: Yes. I skip section 5. Section 5 raises no question for me. It is 
a saving clause, and I have no problems with it.

Section 6 raises very important problems in relation to the War Measures 
Act, to the general question, of course, of personal liberty. The revisions here, 
in my opinion, clearly improve the role of parliament in considering the appro
priateness of a proclamation bringing the act into force. But these provisions 
do nothing to provide for a situation where there is a strong parliamentary 
majority willing to support the proclamation, or where parliament itself does 
not meet for a long time.

It seems to me that the world situation must change our perspective about 
the War Measures Act.

If a war were to break out today between the great powers, we do not 
want a War Measures Act, but a “survival” act and, therefore, we must think not 
in the 1914 and 1939 War Measures Act terms; we must surely think in terms 
of emergency legislation for purposes of survival under thermo-nuclear war
fare conditions. It seems to me we would have here three things: one, we 
would have to control the movement of all civilian population; two, we would 
have to control and institute the building of emergency shelters and health 
arrangements and, three, we would have to control all food supplies and 
industrial effort. Now, for these reasons, I think two new pieces of machinery 
are urgently required in any consideration of the War Measures Act.

Mr. Aiken: What was the third one?
Mr. Cohen: The control of all food supplies and industrial effort.
Now, for these reasons, two new pieces of machinery are required in any 

reconsideration of the War Measures Act as a survival act. It seems to me when 
war and invasion, real or apprehended, is before us, parliament should sit 
continuously, once a proclamation is made. It seems to me that it is inconceivable 
that parliament should disband under these conditions of thermo-nuclear war
fare, and I suggest we must have a completely new perspective on the role 
of parliament because, under these conditions, if parliament sat continuously, 
while the proclamation was in force, it would become a daily reviewing 
body over the curtailment of all phases of our life, including liberty.

Now, since parliament has, and will have, much other business, there 
should be established under such survival act an Emergency Appeal Court 
staffed by judges from superior courts in the various parts of Canada, per
haps, to hear appeals deeding with arrests and detentions, and problems in 
connection with property seizure. These could be referred to it for very early 
review. It seems to me that the fact that we will still have to detain people, 
the advice given by the minister to that court, under such regulations as we had 
before, under Regulation 21 (c) of the last war—between the time the review 
takes place and the previous time of the detention the minister might have 
changed his mind or had new advice and the man would have a quick recourse 
and, perhaps, a release.

The Chairman: Are not those, matters that should be embodied in the War 
Measures Act itself by way of an amendment to the Act?

Mr. Cohen: Yes, quite right.
The Chairman: And it has been suggested, or indicated, by the Prime 

Minister, that it is the intention, if this act is passed, to look at the War Measures 
Act.

Mr. Cohen: Yes.
The Chairman: And I was suggesting to you—
Mr. Cohen: I am through with that phase of it.
The Chairman: —that you may be very helpful to us when the time comes 

to review the War Measures Act.
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Mr. Cohen : I have no intention of taking up more time, but merely wish 
to say that quite rightly, thoughout the country, people are asking what is the 
relationship between liberty in peacetime and liberty in wartime, in view of the 
War Measures Act. It seems to me we need a survival act and this kind of an 
Emergency Appeal Court.

Might I give you my conclusion in two seconds?
Mr. Doiron: By the defence regulations we had during the last war, the 

writ of habeas corpus was not suspended.
Mr. Cohen: No.
Mr. Dorion: And it was possible to invoke that writ to determine if a 

detention was proper or not.
Mr. Cohen: Yes.
Mr. Dorion: In consequence, it was not necessary—
Mr. Cohen: The emergency appeal court—except for one more thing: 

that on the return of those writs, when as Liversage versus Anderson stated, 
the minister stated, “I have reasonable cause to believe that “X” is a threat 
to security—that is the end of the case.

Mr. Fulton: I have one other question. You are not suggesting it would 
require an amendment to the War Measures Act for parliament to sit in 
continuous session?

Mr. Cohen: No. It is a suggestion as a matter of policy.
May I give you my conclusions in two seconds, Mr. Chairman. Let me draw 

my balance sheet about this bill.
The points against the bill: first, the possibility that the bill raises very 

difficult questions of interpretation of past and future statutes under clauses 2 
and 3. Secondly, the inadequate consideration of the role of the War Measures 
Act. Thirdly, the need to expand the function of the Ministry of Justice and the 
establishment of better machinery, such as a national rights commission. Fourth, 
the absence of sufficiently clear language on the discrimination question of 
clauses 2 and 5.

We are faced always with the possibility of too easy an amendment by 
subsequent parliament; but this is true of section 91 as well. My own private 
opinion is this, that if a bill like this is passed, it likely will not be touched for 
years, and will be treated with great respect—and we ought not to be too care
less about it.

For the Bill: it seems to me it is a major policy statement of our rights and 
freedoms in clause 2. Secondly, there is a possible creative contribution, I think, 
open to the courts given in clause 2, particularly in view of the lines taken by 
the Supreme Court in recent years in the six or seven cases to which I have 
referred. But it gives them more encouragement to go along those lines.

Thirdly, I think the bill represents, in clause 3—and perhaps in clause 2— 
a sharp attack on the occasionally excessive executive-mindedness of our judges 
in interpreting statutes dealing with delegated powers—they have been a little 
too much on the side of the executive.

Fourthly, it re-introduces with frankness ideas of natural justice and natural 
law into our doctrinal approach to our affairs. Fifth, the statute is a 
reminder of some of the essential problems of our criminal justice and problems 
of criminal procedure: it reminds us how important procedure is in the admin
istration of criminal justice, which procedure often tends to be abused, particu
larly in the urban administration of criminal justice, under modern, big-city 
conditions.

Finally, it provides, it seems to me, a helpful, if not profound approach 
to parliament reviewing proclamations in respect to the War Measures Act 
better than we had before.
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The bill, surely, must be acceptable to everyone, Mr. Chairman, in principle. 
It may be need the changes in language and machinery, to which I have referred, 
to make it a document that can serve the high purposes its draftsmen had in 
mind. There may be a long period of difficulty as the courts work out the rela
tionship of the bill to old statutes. There may be difficulties for draftsmen to 
reconcile its provisions to the requirements of effective administration in im
migration, taxation, official secrets, and other fields. But, in general, this bill is 
a step along the right road. Thank you very much, Mr. Chairman.

Mr. Fulton: Mr. Chairman, may I ask one final question? You did not put 
it in your summary, but I thought it was included in the answers you gave in 
your testimony.

Would you agree, or not, that the bill already imposes upon the executive, 
both with respect to the drafting of its statutes and with respect to its actions, 
and the regulations which are drafted under statutes, the obligation to bear in 
mind the concept of human rights and fundamental freedoms in everything that 
it does?

Mr. Cohen: Yes, I would certainly think that one of the consequences ought 
to be to create a kind of administration conscious of these facts.

The Chairman: Professor, I am sure that we have all listened with great 
interest, and we have gained a great deal from this very learned discussion 
which you have led here this afternoon. I am sure that I will be echoing the 
feelings of all the members in this committee when I say to you that we 
appreciate very much your coming to us, and we extend to you our sincere 
thanks.

Some Hon. Members: Hear, hear.
Mr. Cohen: It was a great pleasure to come here, Mr. Chairman.
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