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APPENDIX 5 

LETTER FROM PRIME MINISTER TRUDEAU 
TO PREMIERS 

CONFIDENTIAL 

March 31, 1976 

My dear Premier: 

I had been hoping to be in touch with you well before this to advise you about 
progress in the exercise we started last April, with our discussion at 7 Rideau 
Gate, for "patriation" of the B.N A. Act. Since then, all of you, with the excep-
tion of Premier Bennett, have received Mr. Gordon Robertson who has discussed 
the project with you on my behalf. Those discussions took place between May 
and mid-July of 1975. Premier Barrett was unable to arrange a meeting prior 
to the election in British Columbia but Mr. Robertson will be meeting Premier 
Bennett in early April. Discussions with Quebec have taken a good deal of time 
and it was not until March 5th that I had the opportunity of reviewing the ques-
tion with the Premier of Quebec. I thought it essential to know his attitude 
before proceeding to further action. 

You will recall that we started with agreement in principle on the desirabili-
ty of "patriating" the B.N.A. Act and, at the same time, establishing as law the 
amending procedure that had been agreed to in Victoria in 1971 We also 
agreed that we would not, in the present "patriation" exercise, consider sub-
stantive changes to the B.N.A Act itself since any entry on that course would, 
as the discussions fi-om 1968 to 1971 had shown, make early action impossi-
ble. Mr. Bourassa indicated, however, that it would be difficult for his government 
to agree to this, unless the action also included "constitutional guarantees" for 
the French lang-uage and culture. We agreed that our general acceptance of 
the plan, in principle, would be subject to more precise exploration and defin-
ition, and this was the purpose of the discussions Mr Robertson had with you 
on my behalf. I should first report on what developed in the course of those 
discussions, although the Premiers Mr. Robertson saw later will be generally 
aware of the way in which our original proposal grew. 

It quickly became apparent in Mr. Robertson's discussions that the action for 
"patriation" and establishment of the amending procedure would be more 
meaningful for, and more acceptable to, a number of provinces if certain other 
alterations in our constitutional situation could be eàtablished at the same time. 
Most of these alterations, with the exception of Mr. Bourassa's "constitution-
al guarantees", were among the things that had been included in the Victoria 
Charter. They included the provision for consultation with the provinces about 
appointments to the Supreme Court of Canada and the special handling of cases 
arising from the civil law of Quebec. They included also the provisionconcerning 
the reduction of regional disparities Certain of the western provinces want-
ed to have the amending procedure itself modified so that the requirement with 
regard to consent from the four western provinces would be the same as that 
for the four eastern provinces. This would mean deletion of the population pro-
vision respecting the western provinces that was inserted at Victoria. 

The main problem was the definition of the "constitutional guarantees" to 
which Mr. Bourassa had referred at the outset Mr. Robertson found that the 
Premiers he spoke to after the initial discussions with Mr. Bourassa in May 
had no objection in principle to "constitutional g-uarantees", although all made 
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it clear that they would want t,o consider them in detail once they had been 
worked out with Quebec and reduced to writing. 

I will not go into all the difficulties that are presented by the concept of "con-
stitutional guarantees"; they are many and complex Discussions with Mr. Bourassa's 
representatives finally led to a formulation that was included in a document 
sent to him in November, 1975. I am enclosing a copy of the full document 
herewith. I would draw your attention especially t,o Parts IV and VI. The for-
mulation of the principal "constitutional guarantee" is Part IV (Article 38). It 
is buttressed by Part VI (Article 40) and also by the provisions concerning lan-
guage in Part III. 

As I have mentioned, the "constitutional guarantee" was a concept raised by 
Mr. Bourassa and stated by him to be essential. Articles 38 and 40 attempt 
to cover the points made by his representatives Mr. Bourassa knows that my 
colleagues and I share some concern about the Articles, and he understands 
that it will fall to him t,o explain them to his fellow Premiers, in the light of 
the facts relating to the position of the French language and culture in Canada 

I should emphasize that the document, while it is styled a "Draft Proclamation", 
was put in this form simply t,o show with maximum clarity what the result 
would be if all the proposaLs, as they had emerged in the course of Mr. Robertson's 
consultations, were found acceptable by all governments. It should not be 
regarded as a specific proposal or draft to which anyone is committed at this 
stage, since there has not been agreement to the totality of it by anyone. It is 
rather in the nature of a report on the various ideas, including Mr. Bourassa's 
"constitutional guarantee", as they developed in the course of the informal dis-
cussions from April to November 1975. 

As I stated earlier, most of the "Draft Proclamation.  " consists of provisions of 
the Victoria Charter which various Premiers have asked to have included in 
any action we take. In some cases there are adjustments of the Victoria pro-
visions in order to take into account altered circumstances since 1971 and to 
benefit by some hind-sight. The new parts of this "report" are the Parts IV 
and VI to which I have already referred. For ease of reference the main ele-
ments are: 

(a) A Preamble. This is entirely new and is simply an idea of the way a 
total presentation might look 

(b) Part I is the amending formula contained in the Victoria Charter made 
applicable t,o those parts of the Constitution now amendable in Canada 
Thus Articles 49, 50, 51, 52, 56 and 57 of Part IX of the Victoria Charter 
are included, while Articles 53, 54 and 55, which were designed t,o replace 
Articles 91(1) and 92(1) of the British North America Act, are not. The 
amending formula has not been modified to take account of the views 
expressed by certain Western Premiers concerning the population qual-
ification for agreement by the Western provinces I suggest that this 
might be a matter that, in the first instance, the four Western Premiers 
might attempt to solve among themselves. 

(c) Part II, which is Part IV of the Victoria Charter concerning the Supreme 
Court, with a final Article (included in another Part of the Victoria 
Charter) to protect the status of Judges already appointed. 

(d) Part III, which is a modified version of Part II of the Victoria Charter 
concerning language rights. It would entrench the constitutional sta-
tus of the English and French languages federally. It would not affect 
the provinces, but it would permit a province, under Article 35, to 
entrench its own provision if it so wished 
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(e) Part IV, which is the "guarantee" designed to protect the French Language 
and culture against adverse action by the Parliament and Government 
of Canada. 

(f) Part V, which is essentially Part VII of the Victoria Charter on Regional 
Disparities The presentation has been slightly altered but there is no 
change in substance whatever. 

(g) Part VI, which is a new Article designed to indicate the spirit in which 
Governments may enter into agreements In two of the three areas 
specifically mentioned, major agreements with Quebec have been con-
cluded over the past two years (family allowances and consultation on 
immigration) 

Mr. Bourassa advised me in our conversation on March 5th that the things he 
considers t,o be necessary might well go beyond what we, in the federal gov-
ernment, have understood to be involved in the present exercise. In part they 
might relate to the distribution of powers I advised him that the Government 
of Canada, for its part, feels that it can go no further as part of this exercise 
than the constitutional guarantees that are embodied in the document and that 
indeed even they might find difficulty of acceptance in their present form To 
go further would involve entry upon the distribution of powers, with the con-
sequences to winch I have referred. We must, then, consider three alterna-
tives that are open to us in these circumstances. 

Let us begin with the simplest alternative The Government of Canada remains  
firmly of the view that we should as a minimum, achieve "patriation" of the 
B N A. Act. It is not prepared to contemplate the continuation of the anom-
alous situation in which the British Parliament retains the power to legislat,e 
with respect to essential parts of the constitution of Canada. Such "patriation" 
could be achieved by means of an Address of the two Houses of the Canadian 
Parliament to the Queen, requesting appropriate legislation by the British 
Parliament to end its capacity to legislate in any way with respect to Canada. 
Whereas unanimity of the federal government and the provinces would be 
desirable even for so limited a measure, we are satisfied that such action by 
the Parliament of Canada does not require the consent of the provinces and 
would be entirely proper since it would not affect in any  way the distribution 
of powers In other words, the termination of the British capacity to legislate 
for Canada would not in any way alter the position as between Parliament and 
the provincial legislatures whether in respect of jurisdictions flowing from 
Sections 91 and 92 or otherwise. 

However, simple "patriation" would not equip us with an amending procedure 
for those parts of our constitution that do not come under either Section 91(1) 
or Section 92(1) of the B.N.A. Act. To meet this deficiency, one could provide 
in the Address t,o the Queen that amendment of those parts of the constitu-
tion not now amendable in Canada could be made on unanimous consent of 
Parliament and the legislature until a permanent formula is found and estab-
lished In theory this approach would introduce a rigidity which does not now 
exist, since at present it is the federal Parliament alone which goes to Westminster, 
and the degree of consultation of or consent by the provinces is a matter only 
of convention about which there can be differences of view. In practice, of 
course, the federal government has in the past sought the unanimous consent 
of the provinces before seeking amendments that have affected the distribu-
tion of powers. 

A second and perhaps preferable alternative would be to include in the action 
a provision that could lead to the establishment of a permanent and more flex-
ible amending procedure. That could be done by detailing such a procedure 
in our Joint Address and having it included in the British legislation as an enablùig 
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provision that would come into effect when and only when it had received the 
formal approval of the legislatures of all the provinces. The obvious amend-
ing procedure to set forth would be the one agreed to at Victoria in application 
t,o those parts of oiir constitution not now amendable in Canada. (Part I of the 
attached "Draft  Proclamation') This could be with or without modification 
respecting the four western provinces. (On this last point, the federal government 
would be quite prepared to accept the proposed modification and it is my under-
standing that the other provinces would equally agree if the western provinces 
can arrive at agreement ) 

If we took the above step, we would achieve forthwith half of our objective of 
last April — "patriation" — and we would establish a process by which the other 
half — the amending procedure — would become effective as and when the 
provincial legislatures individually signify their agreement. Over a period of 
time, which I hope would not be long, we would establish the total capacity to 
amend our constitution under what is clearly the best and most acceptable pro-
cedure that has been worked out in nearly fifty years of effort, since the orig-
inal federal-provincial conference on this subject in 1927 Until full agreement 
and implementation had been achieved, any constitutional changes that might 
be needed, and which did not come under Section 91(1) or Section 92(1) or which 
could.not otherwise be effected in Canada could be made subject to unanimous 
consent. This would impose an interim rigidity for such very rare requirements 
for amendment, but, as I have said, the practice has, in any event, been to secure 
unanimous consent before making amendments that have affected the distri-
bution of powers. 

A third and more extensive possibility still, would be to include, in the "patri-
ation" action, the entirety of the "Draft Proclamation" I am enclosing. In other 
words the British Parliament, in terminating its capacity to legislate for 
Canada, could provide that all of the substance of Parts I t,o VI would come 
into effect in Canada and would have full legal force when, and only when, the 
entirety of those Parts had been approved by the legislatures of all the provinces. 
At that point, we would have, not only "patriation" and the amending proce-
dure, but also the other provisions that have developed out of the discussions 
thus far. Here again, of course, until all the Provinces had approved the entire 
Draft Proclamation, any constitutional change which did not come under 
Section 91(1) or Section 92(1) would be subject to unanimous consent. 

As you can see, there are several possibilities as to the course of action now t,o 
take. So far as the federal government is concerned, our much preferred course 
would be to act in unison with all the provinces. "Patriation" is such a his-
toric milestone that it would be ideal if all Premiers would associate themselves 
with it. 

But if unanimity does not appear possible, the federal government will  have 
to decide whether it will recommend to Parliament that a Joint Address be passed 
seeking "patriation" of the B.N A. Act A question for decision then will be what 
to add to that action We are inclined to think that it should, at the minimum, 
be the amending procedure agreed to at Victoria by all the provinces, with or 
without modification respecting the western provinces, and subject to the con-
dition about coming into force only when approved by the legislatures of all 
the provinces as explained above. 

The implications of the different possibilities are complex, and you will undoubt-
edliy want to consider them with care. To  facilitate consideration, Mr. Robertson 
would be glad to come to see you, at a convenient time, for such discussions as 
you might wish t,o have When opportwnty offers at an early meeting, we might 
also discuss the matter together. 
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I would welcome your comments. Mr. Robertson will be in t,ouch with your 
office to see if you would wish to have a meeting with him and, if so, what time 
would suit. 

Prior to my meeting with Mr. Bourassa, I did not feel that I was in a position 
to place any documents before Parliament, but I now feel it proper to do so. I 
would like to table copies of this letter, as well as of the "Draft Proclamation" 
that is enclosed. If you have any objection, could you please advise me forth-
with. If I do not hear to the contrary, Ishall plan to table on April 9th. Should 
you wish to do the same in your legislature, I would of cotirse, have no objection. 

Sincerely, 

[Signed P E Trudeau] 
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