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Madain Speaker: I migbt ask for consent again, but 1 did
bear a "no". Is there unanimous consent for the bon. member
for Winnipeg North Centre to table a petition?

Some bon. Members: Agreed.

Mr. Nielsen: Madame Speaker, I know nothing of this. It
takes me completely by surprise. Lt will not hurt to delay tbe
matter for tbree hours. If tbe hon. member can tell me wbat be
wants to do and show me wbat be bas, tben 1 might be able to
give unanimous consent at eîgbt o'clock.

Mr. Knowles: Madam Speaker, that is fine. I can even delay
it until tomorrow if I bave to do so.

The Acting Speaker (Mr. Corbin): Lt being f ive o'clock, the
House will now proceed to the consideration of private mem-
bers' business, as listed on today's Order Paper, namely,
notices of motions, papers, private bills and public buis.

PRIVATE MEMBERS' PUBLIC BILLS

[English]
NUCLEAR ELECTRICITY EXPORT AUTHORITY

MEASURE TO ESTABLISH

On tbe Order: Private Members' Public Bills:

May 2, 1980-Second reading and reference to the Standing Committee on
National Resources and Public Works of Bill C-290, an act to provide for the
establishment of s Nuclear Electricity Export Authority.-Mfr. Watson.

Mr. Ian Watson (Châteauguay): Mr. Speaker, I rise on a
point of order. 1 seek tbe unanimous consent of the House to,
withdraw Bill C-290, whicb stands in my name on tbe Order
Paper. Lt was the intention of the proposed bill to encourage
tbe export of blocks of electricity from Canada to the United
States. After further study, it seems clear to me that the
establishment of a federal authority for this purpose would be
an unwarranted interference by Parliament into a provincial
jurisdiction. Tberefore, it would be couniterproductive.

I wilI seek to advance my objective by other means.

The Acting Speaker (Mr. Corbin): Does the hon. member
for Cbâteauguay (Mr. Watson) have unanimous consent to
withdraw bis bill and discbarge tbe order?

Some hon. Members: Agreed.

Order discharged and bill withdrawn.

Application of Federal Laws

PRIVATE MEMBERS' MOTIONS FOR
PAPERS,

[En glish]
Motions Nos. 22, 5, 4, 28, 35 and 33 allowed to stand by

unanimous consent.

APPLICATION 0F FEDERAL LAWS IN VARTOUS PROVINCIAL
COURTS

Mr. Hal Herbert (Vaudreuil) moved:
That an order of the House do issue for copies of ail correspondence, minutes

of meetings, studies and other communications of the Depsrtment of Justice
relating to the comparison of the application by the various provincial courts of
federsl laws.

He said: It was approximately four weeks ago, on March 2,
1981, that I had the opportunity to speak in this House on
another motion dealing with the equality of minority language
rigbts. 1 was happy to speak at that time because the motion
deait with a subject 1 considered of interest in the midst of this
constitutional debate. In fact, 1 had the opportunity on that
occasion to speak for approximately 20 minutes on a subjeet in
whicb 1 bave taken a considerable interest. When it became
apparent that this motion for the production of papers would
probably be called this afternoon, 1 was pleased because it, too,
is a matter of some concern in this current constitutional
debate.

The Parliamentary Secretary to the Mînister of Justice and
Minister of State for Social Development (Mr. Irwin), in reply
to the motion, as reported in Hansard for February 18, 1981
at page 7433 said:
-the Department of Justice bas none of the documents which the member is
asking for in motion No. 32.

First, may I outline wby 1 asked for these documents and
why 1 believe that some documents must exist somewhere in
the Department of Justice. It is true that when we are dealing
with variations in the application of justice in the provinces we
do have certain acts and bis in wbich regional variations are
recorded. I wilI cite one or two exampies. The first one
concerns Section 150 of the Prisons and Reformatories Act.
This is a federal act. Where a person under 22 bas been
convîcted in British Columbia of an offence punishable by
imprisonment for at least three months, tbat person may be
sentenced to imprisonment for a term flot less than tbree
montbs; but he can be imprisoned for a period up to two years
minus one day. Once sentenced under these circumstances,
instead of going to jail tbe individuais are sent to certain
correctional institutions.

In a proclamation under the Juvenile Delinquents Act, to
give anotber example, a "child" means in the province of
Alberta a girl under the age of 18 and a boy under the age of
16. Thus, tbere are provisions for treating people differently in
différent provinces. These variations bave been ruled upon as
not being discriminatory.

One can then ask if the constitutional proposaI, when adopt-
ed as the Constitution of our land, will have any effect on these
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laws. In the case of family law, many women have expressed
strenuous objection to a proposed transfer which would see the
federal government passing jurisdictional responsibility to the
provinces. The federal government has indicated its willingness
to hand over these powers, and at least the two provinces of
Quebec and Ontario have indicated their desire to take over
this responsibility.

As the law applies to divorce, this could create a wide
variation in treatment from province to province. Even today,
with only the one federal law, there is room for a great deal of
variation. It is not clear just how much variation there has
been because no attempt has been made to quantify cases on a
provincial basis.

Although our judges are guided by a doctrine of precedents,
consistency is generally maintained only within a given juris-
diction. No province is bound by the case law of another
province.

The difference in the manner in which a province proceeds
in certain cases can accentuate the difference in treatment
between provinces of what are essentially similar cases. The
interpretation of the Divorce Act is an example. First, there
has to be a case in order to be able to proceed. The making of
a case often requires the co-operation and assistance of provin-
cial law enforcement authorities. The degree of willingness of
the provincial police forces to allocate personnel will, there-
fore, be a factor in the ability of a person to establish a
reasonable case in court.

At the present time discussions are continuing in an effort to
regulate some disagreement in the various provinces which use
the Royal Canadian Mounted Police as their police force. At
least in those provinces, there is one police force which,
presumably, acts in a reasonably consistent fashion. Of course,
each of the two largest provinces of Ontario and Quebec,
which contain two-thirds of the population of this country, has
its own provincial police force. Each of those two police forces
is under the control of the provincial authority in those respec-
tive provinces.

a (1710)

We must not forget that expenditure of money is almost
always necessary in order to proceed by legal process. Once
again, the willingness or unwillingness of the provincial
authorities to allocate funds at the political level has a big
influence on the ratio of successful cases, certainly for poorer
persons. Apparently the differing attitudes of the provincial
governments toward their responsibility for law enforcement
will establish a variety of standards of enforcement, prosecu-
tion and sentencing from coast to coast in Canada.

Let me be clear. I am not arguing against variations of
provincial treatment. Likewise, I am not arguing for regional
variations. I am only pointing out this afternoon that they do
exist, are not tabulated-at least according to the response I
got to my motion-and most surely should be considered in
the formulation of federal legislation.

This week, for example, proposed changes to the Narcotic
Control Act have been reported in the press. Apparently

introduction of an amending bill was delayed until after the
March 19 Ontario provincial election because of fears the
Conservative government might turn it into a campaign issue.
The only strong opposition to reduction of penalties has come
from the Ontario government.

Under the Narcotic Control Act a person can get a max-
imum seven-year sentence if possession is treated as an indict-
able offence. Most of the 27,000 individuals convicted of
possession in 1979 were given absolute or conditional dis-
charges or light fines. Jail sentences are still imposed occasion-
ally. Note that in the case of marijuana, the intention will be
to limit the penalty for possession.

The federal government recognizes its responsibilities and its
powers to ensure that the punishment for a transgression can
be limited. Whether one agrees or disagrees with the subject
matter and its handling, there is an inherent feature of equali-
zation in this measure in that it would establish a far more
moderate maximum penalty. The argument cannot, however,
be applied to the minimum penalty with the same assurance of
equality of treatment.

If I can speak briefly on the abortion issue as an example of
inequality of application of federal legislation, it is abundantly
apparent that in the province of Quebec the attitude of the
Quebec government towards abortion on demand can be cited
as very liberal, many will say far too liberal.

One can argue that it is a problem caused by the refusal of
hospitals to establish abortion committees. However, that does
not, or at least theoretically should not, give provincial law
enforcement authorities the permission or the right to shut
their eyes to what many people believe to be widespread illegal
activity.

Let me reiterate that the raising of this particular issue is
not an attempt by me to argue in this debate the pros and cons
of the abortion issue, but simply to point out that one piece of
federal legislation is viewed and treated in a completely differ-
ent fashion in two neighbouring provinces. Such variation in
treatment was never envisaged in the original legislation.

It is also appropriate to cite as an example today the
decision of the dissenting provinces to proceed first in the
Manitoba court. This had nothing whatever to do with its
central location. It was, however, believed to be the court most
likely to produce a favourable decision for the provinces that
were fighting the constitutional proposal.

Then the dissenting provinces chose to proceed in New-
foundland and achieved a result which they would readily
admit, I am sure, might not apply in the other provincial
courts. Once again, what is accented is regional disparity in
the administration of justice. I should reiterate, and I think it
is important to keep saying this, that I am not arguing for or
against such regional disparity. I am only asking in this motion
that these differences, which I am trying to illustrate do exist,
should be quantified.

A provincial prosecutor has certain discretion to decide
whether to charge, at what level to charge and, in the event of
conviction, to suggest to the judge conditional release, a fine or
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imprisonment. Without identifying cases, which I believe
would be an abuse of my privilege to speak freely in this
House, the requested incarceration, in more than one example
of what some refer to as a political crime, has been lenient to
the point of being questionable. There is at least the suggestion
of political manipulation.

Law reports are devoted to sentencing and judges meet to
discuss these reports. In many cases, the judiciary may already
find itself limited because of what has transpired in the
decision on how and where to prosecute.

In England, a study has been completed on discretion in
prosecution. I have been told that the Law Reform Commis-
sion is conducting a study. Possibly it deals with the problem
under discussion. However, I find it hard to believe that the
officials in the Ministry of Justice have not at any time
discussed, studied or written any communication dealing with
a comparison of the application by the various provincial
courts of federal laws.

Before this motion returns to the House for conclusion of
the debate, I trust that a more serious examination will be
made of departmental records. I hope to hear on some occa-
sion that some studies, documents or papers have been found
in the Ministry of Justice dealing with the subject which I find
of importance, if only that I honestly find it difficult to
concede that we can introduce certain types of bills in this
House without first recognizing the manner in which they are
likely to be treated in the various provincial courts.

I presume this debate will continue for the full hour this
afternoon and that in some weeks ahead this motion may
return for its concluding 40 minutes. I hope that before its
return to the House there will have been a more thorough
examination of the records of the Department of Justice, and
that some of the documents to which I have referred and of
which I have requested copies will be produced.

Mr. Ron Irwin (Parliamentary Secretary to Minister of
Justice and Minister of State for Social Development): Mr.
Speaker, the hon. member for Vaudreuil (Mr. Herbert) in
motion No. 32 asks:

That an order of the House do issue for copies of ail correspondence, minutes
of meetings, studies and other communications of the Department of Justice
relating to the comparison of the application by the various provincial courts of
federal laws.

On February 18 I responded that there were no such
documents which fitted that particular description. I commend
the hon. member for Vaudreuil for bringing this matter to the
attention of the House because variation in the application of
justice and the laws of Canada is a serious problem which is
continuously under debate and discussion.

( <1720)

I think the hon. member does understand, but I would
remind him, that part of the problem goes directly to the
British North America Act and the division of powers. For
instance, under Section 91(27) the federal government is
responsible for criminal law. This reads:

Application of Federal Laws
The criminal law, except the constitution of courts of criminal jurisdiction, but

including the procedure in criminal matters.

That jurisdiction belongs to the federal government.
Penitentiaries, dealt with in the next part, fall within the

scope and jurisdiction of the federal government. It states:
The establishment, maintenance and management of penitentiaries.

On the other hand, the provinces have the administration of
justice under Section 92(14), which states:

The administration of justice in the province, including the constitution,
maintenance, and organization of provincial courts, both of civil and of criminal
jurisdiction, and including procedure in civil matters in those courts.

As far as incarceration is concerned, under Section 92(6)
the province is responsible for:

The Establishment, Maintenance and Management of Public and Reformato-
ry Prisons in and for the Province.

What it means, and I do not know how this was developed
historically, is for terms of imprisonment over two years the
federal government is responsible, and for terms of imprison-
ment under two years the province is responsible.

While the historical documentation surrounding the de-
velopment of the division of powers at the time of confedera-
tion is not clear, there is a general consensus to the effect that
the fundamental distinction of constitutional jurisdiction in the
field of criminal justice was aimed at developing, on the one
hand, a consistent and nationally applicable set of laws and, on
the other hand, allowing for the application of those laws in a
way sensitive to the variation of conditions in the provinces
and regions.

Besides this constitutional distinction there is a distinction
periodically in substance and a distinction periodically in
procedure. On substance, if I might through you, Mr. Speaker,
give an example to the hon. member, in the criminal law on
obscenity we refer to what is called the "community stand-
ard". Community standards vary from community to commu-
nity across this country, and if not from community to commu-
nity, certainly from region to region. Let me give an example
in respect of procedure. The use of the grand jury varies from
province to province.

As much as we want uniformity, for example, in sentencing,
there is a wide discretion on the individual judge, and I suggest
rightly so. What happens is that in most sections there is a
maximum term in the Criminal Code and the sentencing judge
has a discretion to look at the nature of the offence, whether
there is a chance of rehabilitation and what should be the
deterrent, and then decide whether there should be a condi-
tional discharge, an absolute discharge, a fine, incarceration or
several other different types of sentences now under consider-
ation and being actively pursued.

There are certain crimes which are more prevalent in one
area than another. This is evident from the month-end reviews
by provincial court judges in Ontario. Provincial court judges
will indicate that in a particular area there have been so many
thefts, so many impaired drivers, and the number varies from
region to region. A judge may want to have a specific deterrent
in a particular area, so there should be some flexibility.
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Some jurisdictions in the United States have tried this. They
have imposed with some considerable success guidelines which
restrict the police, the prosecution, the nature of the sentence
and the nature of the correctional institutions. While there
may be a great deal to be said about the need to subject the
exercise of discretion to such guidelines-and I understand
considerable attention is being paid to this in Canada now and
has been in recent months and years-I am not certain we
would wish to endorse without restraint this type of rigidity in
criminal justice in Canada. This has not been the traditional
stance of governments or of Canadians since 1867. I think we
must respect growth in criminal justice because it was built on
true trial and error.

On the other hand, if you look at the new Constitution and
the consistency and uniformity of rights that will be applied, I
think you will see that many of the things the hon. member for
Vaudreuil has suggested will be incorporated. For instance, if
this Constitution is passed there will be certain uniformity
because no province or federal government can on its own take
away certain basic rights. We are talking about legal rights
specifically and most of them are in the proposed sections
starting with Section 7.

I will briefly give some examples. In Section 7 there is a
right to life, liberty and security of a person, and this right is
to be applied uniformly across the country. By Section 8 there
is a right of security against unreasonable search and seizure,
and this is also applied uniformly across the country. Under
Section 9 the legislatures are prohibited from passing laws that
would provide for arbitrary detention or imprisonment. Under
Section 10, on arrest or detention there is a right to be
informed promptly, given the reason, the right to retain and
instruct counsel, the right to be informed of that right, and the
right of habeas corpus. Section 11 involves the uniform right
across the country to be informed properly of an offence, the
right not to self-incriminate and the right to be presumed
innocent. Section 12 deals with cruel and unusual treatment or
punishment, about which the hon. member is talking. Section
13 deals with self-incrimination and the protection of wit-
nesses. Section 14 provides a uniform right across the country
to assistance through interpreters. Section 15 basically is a
leveller; it gives uniform rights across the country. It says in
essence there cannot be a provincial or federal law that will
discriminate because of race, national or ethnic origin, colour,
religion, sex, age or mental or physical disabilities.

Later on there is a right to have a jury. That is not to sugget
that there is a provincial right or a federal right to a jury;
rather, there is a Canadian right to a jury.

Let me take this opportunity to remind some of the opposi-
tion members that these particular rights are included in this
proposed Constitution. Maybe they have not read it and
maybe they are not aware of them, but, as the saying goes, if a
lack of knowledge will not hurt you, the Progressive Conserva-
tive Party is practically invulnerable. Members of that party
say we should wait for the decision of the Manitoba Court of
Appeal and the Newfoundland Court of Appeal; wait for this
premier and that premier. They are waiting for their ship to

come in. They have waited so long I suggest their pier has
collapsed.

What have we heard from them? We heard one hon.
member raise a point of order on the tabling of documents,
another hon. member on the use of the initials "MP", another
hon. member on misleading answers, another hon. member on
unparliamentary remarks, another hon. member-

The Acting Speaker (Mr. Corbin): Order, please. I would
like to remind the Hon. Parliamentary Secretary to the Minis-
ter of Justice (Mr. Irwin) that we are debating a motion which
reads as follows:

That an Order of the House do issue for copies of ail correspondence, minutes
of meetings, studies and other communications of the Department of Justice
relating to the comparison of the application by the various provincial courts of
federal law.

I would ask the hon. parliamentary secretary to relate his
remarks to the motion.

Some hon. Members: Hear, hear!

* (1730)

Mr. Irwin: It is good to hear the opposition wake up, all four
of them. They sit there unloved and unneeded, like a Greek
chorus wanting to foretell doom.

Mr. Hawkes: I think sometimes the Parliamentary Secre-
tary to the Minister of Justice is carried away. He has insulted
the Greek people of this and other nations and I wonder if he
might like to withdraw those remarks.

The Acting Speaker (Mr. Corbin): Order, please. May I ask
hon. members to come back to the motion at present before
the House and relate their remarks to that motion.

Mr. Irwin: The point I wish to make is that the entrench-
ment of the rights is being proposed by the government and
yet-

An hon. Member: They are already there.

Mr. Irwin: The hon. member has said they are already
there. These rights are not already there, they are not ensh-
rined, and I am surprised that he does not realize that.

An hon. Member: We already have them; you are giving us
nothing.

Mr. Irwin: We want to achieve a uniformity that would
protect all Canadians in these specific areas, and yet we are
prevented from doing so by debate about whether we should
have bells ringing in the West Block.

In 1976, the provincial attorneys general established a na-
tional task force on the administration of justice and they were
asked:

1. To examine existing justice services in Canada;

2. To gather data relating to the cost of the delivery of these services including
both operating and projected and capital costs; and
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3. To recommend minimum standards for justice services in order to provide
governments with the appropriate criteria to improve existing services according
to their specific needs and resources.

Now, there was a report in June of 1978 and the principle
was twofold. The provincial ministers of justice wanted "con-
tinuing efforts to minimize disparity which now exists in
administration of justice from province to province". And they
stated that it is essential that a flexible approach be taken on
this question since justice administration lies in provincial
hands and must be suited to provincial circumstances. Now,
the odd part about this report is the finding regarding the
spending of money. The hon. member for Vaudreuil (Mr.
Herbert) says: Let us spend more money and we will get better
results. After extensive study they found this not to be the
case, stated as follows:
They found that, on a per capita basis, expenditures by all levels of government
for justice services was SI10 in 1977-78. This average figure varied from a low
of $64.26 in Newfoundland to a high of $118.21 in British Columbia.

It continues:
On an average, 62 per cent of those sentenced to correctional services in Canada
were sentenced to provincial or territorial jails or prisons. This figure varied,
however, from a high of 80 per cent in Prince Edward Island to a low of 35 per
cent in British Columbia. By the same token, 35 per cent of those sentenced to
correctional services nationally, were given sentences of probation; but this
figure varied from a high of 63 per cent in British Columbia to a low of 15 per
cent in Quebec. The national average of those sentenced to correctional services
who were given sentences of two years or more and therefore had to serve those
sentences in federal penitentiaries was 2.5 per cent. This varied from a high of 7
per cent of all those sentenced in Quebec, to a low of 1.2 per cent in Ontario, and
0.7 per cent in the Yukon.

And they found that although more money was spent per
capita in western Canada, there was a higher degree of
criminal behaviour there than in Atlantic Canada. So, money
spent does not seem to be the criterion.

I would like to point out that a simple concentration of the
differential interpretation of federal statutes by provincial
courts does not allow us to see the full picture. It is much
broader and more complicated. There are regional differences.
We must concentrate instead on all the elements of the system,
all of the complex social, economic and cultural factors which
affect it. I hope that I have shown that the federal and
provincial governments in all spheres and responsibilities under
the Constitution are very much aware of the concerns which
underlie the motion of the hon. member. Through joint efforts
of federal and provincial committees and ministers responsible
for criminal justice, the work of co-operative efforts, such as
the national task force on the administration of justice, and the
commissioners of uniform law who meet annually, and through
the encouragement of studies in this area, both levels of
government are making efforts to eliminate the distinction
between justifiable discretion and unjustifiable discrepancy,
and therefore eliminate unfairness and injustice in Canada.

Finally, Mr. Speaker, on uniformity in the protection of
rights, a very august board of lawyers, the Canadian Bar
Association, came before the joint committee and asked for
entrenchment of certain basic rights in a charter to protect
Canadians and give them this uniformity. The Canadian
Jewish Congress also appeared and said the same thing.

Application of Federal Laws

Numerous individuals from across Canada came before the
committee and petitioned members to do specifically what the
hon. member for Vaudreuil is complaining about today,
namely, to give protection from demagogic governments, to
give protection before the law which is not dependent on
provincial or federal whim but applies equally to every
Canadian citizen.

Mr. Jim Hawkes (Calgary West): Mr. Speaker, I listened
with great interest to the government spokesman as he began
his remarks by assuring each and every one of us that the
uniform administration of justice was a very important priority
of the government. The member for Vaudreuil (Mr. Herbert)
simply asked for copies of correspondence, minutes of meetings
and studies that relate to this particular issue, and the Parlia-
mentary Secretary to the Minister of Justice (Mr. Irwin)
stands there and says: we have no correspondence, no minutes
of meetings, no studies. How can he retain his credibility in
this House when, in his first few words, he tells us it is
important, and then tells us there have been no meetings, no
correspondence and no studies. I think he suffers from a fairly
severe credibility gap.

He then moves on to talk about the importance of the
uniformity of rights. He is the great protector of rights. On
two occasions in this House, and I have been trying for ten
days to raise it again, I brought up the fact that secretaries
who live in Ontario and Quebec are eligible to work in
Canada's diplomatic missions but if they live in one of the
eight other provinces or the territories, they are not. The
second time I brought up that issue, Mr. Speaker, the Secre-
tary of State for External Affairs (Mr. MacGuigan) sent me a
letter saying that he is sorry that they have that policy but
they will correct it in late summer or early fall, five to seven
months from now. Then I come to this House this afternoon
and listen to the Parliamentary Secretary to the Minister of
Justice talking to us about the need for uniformity of rights
and of the commitment of the members of the Liberal Party to
rights. I remember very clearly our discussions about a mobili-
ty rights clause in the constitutional committee. That is a
clause which purports to extend a uniform right to every
Canadian to work anywhere in this country. I find that the
goveriment has a policy that deliberately says that unless you
live in the province of Ontario or the province of Quebec you
are not eligible to be a secretary in the Department of External
Affairs. I ask myself whether we should accept the rhetoric of
a belief in rights or whether we should look behind the rhetoric
and into the actions of the ministers of this government. They
tell us that the administration of justice is uniformly very
important. But in the very next breath they tell us they have
never had a meeting, they have no correspondence and no
studies. There is a credibility gap related to justice and to what
the parliamentary secretary would have us believe about the
government's commitment to rights.

0 (1740)

Let us examine the principle of uniformity of rights. To use
an analogy, Mr. Speaker, it is easy for us all to have an equal

April 2, 1981 COMMONS DEBATES 8907



COMMONS DEBATESApi2,18

Application of Federal Laws

amount of food when none of us have any. When none of us
have any, we all have an equal amount. By the concept of
uniformity, I am wondering if the Parliamentary Secretary to
the Minister of Justice would have us all come to some
common minimal definition of rights. Would be have us all
believe that uniformity is more important than the maximiza-
tion of rights?

I wonder if the parliamentary secretary has considered the
reality of what the Supreme Court is and what it is all about.
The Prime Minister (Mr. Trudeau) and the ministers of the
government would have us ignore the Supreme Court of this
country and attempt to have us deal in this legislature with
something the court bas ruled illegal. I think that shows their
contempt for the legal rulings which exist in this country
today, April 2, 1981. They want us to ignore that legal ruling
and continue to deal with an illegal act by this Parliament.
They would then have us believe that they will give us this
marvellous charter which they will then turn over to a body
where five out of nine people will rule on it. The government
must surely recognize that those nine people are real people. It
must recognize that there are a limited number of hours in any
given day that they have to devote to their function. It must
surely realize that they can only deal with the principles in
that new Constitution, in the broadest possible way, to provide
us with a common denominator.

The parliamentary secretary brought up the subject of the
obscenity and pornography laws in this country. Today he told
us that one of the important parts of the definition of those
laws relates to community standards. What is the principle of
community standards? It simply means that in our communi-
ties in this country we call Canada we can determine, collec-
tively and freely, what the standards should be for the commu-
nity. As we travel, we encounter those differences from
community to community. I think Members of Parliament are
fortunate to be able to travel perhaps more than most Canadi-
ans. I received the impression from the parliamentary secre-
tary that he valued those community differences and that they
were important. Yet in the next breath he started to defend
what he called the "uniformity" of rights. He defended what
his government wants to do in this chamber, which is to move
those standards through the medium of the court system to
some principle of uniformity, to obliterate that principle of
community determination of its standards with respect to
subjects such as obscenity and pornography.

I can think of many small communities in western Canada
which do not want to have the same standards as those which
apply to large cities such as Montreal and Toronto. They are
small communities and they want to retain their bylaws. They
want the capacity to set their standards in areas such as this so
that people can live in those communities in the fashion which
they have determined. Yet the parliamentary secretary is
really promoting a system which would take that possibility
away from us.

He also brought up the topic of rigidities. I think that when
one reads Hansard some time in the future, it will be seen that
the parliamentary secretary was trying to tell us that rigidity is

bad. I ask him to look to our neighbour to the south. In fact,
he brought up the matter of there being jurisdictions in the
United States which are trying to create rigidities across
jurisdictions. He indicated that they were bad, yet he brings to
this House in his speech today an undying passion-he demon-
strated it before the committee-for what the Minister of
Justice (Mr. Chrétien) has said. In whatever way the minister
says the government will vote, he will vote. That is a type of
rigid system. He consistently voted to bring forward a system
which would allow very little variation, which would give us a
system where all kinds of matters in our lives would be
determined by a small group of people sitting in Ottawa.
Because of the limited time they have to consider matters, they
would have to paint with a broad and rigid brush to eradicate
some of these differences.

I heard the parliamentary secretary indicate in committee,
as I heard him indicate here today, that one of the concerns of
the government was to set a body above the Parliament, above
the democratically elected people, to rule on their behaviour.
There is a certain amount of intuitive appeal to that concept
which is abroad in this land. I say to the people in my riding
that they can relate to that principle, but I ask them to read
the fine print and see if that is really being done. When the
fine print is read, it will be found that in some cases that is
what is being done and in other cases the words are clearly and
unequivocally designed to place Parliament above all other
considerations. I ask members opposite and the parliamentary
secretary, as I asked the Minister of Justice in committee, to
reread Clause 16 in its entirety. It says that nothing in the
charter shall limit the authority of a legislature. That is what I
call a boss clause. What is its content? Look back at the
original resolution and look at the difference between it and
what we have today. Nothing in this charter shall limit the
authority of a parliament or a legislature. That is going in. I
ask hon. members of this House to read the resource clauses,
that brand new material brought to us by the red rump on the
left. I ask them to consider whether that is a clause which
does, in its entirety, exactly what the Leader of the New
Democratic Party (Mr. Broadbent) told us was in his head
when he was proposing it, that is, to set governments over the
people so as to make it impossible for people who own mineral
rights to resist the government, to seek fairness and equity and
compensation when their property is taken away for the
common good. They should ask themselves whether that
clause, the way it is worded in its entirety, is not a clause
dedicated to putting governments over the people in this
country.

• (1750)

Let us come back to the mobility rights clause and ask the
government what it has done about Clause 6(3)(b) which
makes it really obligatory-that is not the way it is worded,
but the wording has the effect of making it obligatory-
throughout our social service system for governments to have a
residency requirement. If they do not think that is what it will
do, they should put themselves in the position of someone who
believes that a social service should not be available to the
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newcomers to the province that welfare, education, or what-
ever we might define as public expenditure on social services
should not be made available to them. One should ask, if one
happens to be the kind of a taxpayer who does not believe that
public money should be spent on these people who have just
moved into one's province, even though the elected representa-
tives said they could benefit from social services whether those
newcomers would take their case to the courts, provincial
courts, or the Supreme Court of Canada, which would declare
the decision of those publicly elected people to serve the
newcomers to be invalid. To what extent is this government
determined to hand that kind of power to those who have the
resources and the wealth to successfully follow through the
chain of courts to the Supreme Court of Canada on the basis
of a principle in which they might believe but which runs
counter to the common good?

When those rulings are made that the expenditure of public
money cannot be spent on social services of one kind or
another, for newcomers-people who just move from province
to province-then there will be uniformity, that broad brush I
referred to.

However, I really wonder if those are the types of things we
want in this country, and are we determined to ram this
through in the face of a court judgment which says that we are
dealing with an illegal bill? I suspect that most of us on a
public platform would feel, in trying to serve the best interests
of our constituencies, a great deal more comfortable if the
pressure were removed and we could engage in real dialogue
on the kind of wording we really want to express the principles
which would serve the people of this country well.

Sone hon. Members: Hear, hear!

Mr. David Berger (Laurier): Mr. Speaker, the motion we
have before us today put forward by the hon. member for
Vaudreuil (Mr. Herbert) calls for some documents to be
produced relating to the comparison of the application of
federal laws by the various provincial courts. He is concerned
about the uniformity in the application of laws, particularly as
it relates to criminal justice. The parliamentary secretary who
preceded me in speaking for our party mentioned how the
charter of rights would accomplish many of the things that the
hon. member for Vaudreuil is seeking. He referred to two
rights and spoke of how a charter of rights would make the
rights of Canadians from coast to coast more secure. They
could go before a court of law and ensure that their rights, as
they are expressed in the charter, are enforced.

I think this is true, and it is perhaps a corollary, that it is
fine that rights should be equal across the country. For
example, the same rights should exist with regard to minority
language education in Alberta or in British Columbia as they
exist in Quebec or in New Brunswick, or anywhere across the
country. To use an example cited by the parliamentary secre-
tary, the right to be secure against unreasonable search and
seizure should be the same in every province across the
country.

Business of the House

However, where I take issue with the hon. member for
Vaudreuil is in the application of criminal justice. There must
be a certain difference from province to province and from
community to community because, as has been mentioned-
with regard to the obscenity rule, for example-community
standards are different depending on the community in which
one lives. I think there is a difference between rights, which
should be equal across the country, and sentences, because
there may be different violations of the criminal law from city
to city.

What I really resent is how the hon. member for Calgary
West (Mr. Hawkes) takes one matter, confuses it with another
and then comes up with a statement suggesting that many
matters which concern us would be controlled by a small group
of people sitting in Ottawa who would try to suppress our
differences. He attempts to conjure up visions of "Big Broth-
er" sitting in Ottawa, saying that community standards relat-
ing to obscenity laws would be enforced from a central point in
the country. This is not true at all. It is really an indication of
the types of misconceptions and deceitfulness which hon.
members opposite have been trying to perpetrate in this debate
as some sort of scare tactic against the people in small towns
and people from one end of the country to the other.

I would like to repeat that rights of individuals should be the
same from one end of the country to the other. However, the
application of criminal justice is completely different from
community to community.

I have an example which I would like to give, but as it is
approaching six o'clock, I think that I will allow you, Mr.
Speaker, to call it six o'clock.

[Translation]

The Acting Speaker (Mr. Corbin): The hour provided for
the consideration of private members' business having expired,
I do now leave the Chair until 8 p.m.

At 6 p.m. the House took recess.

[English]
AFTER RECESS

The House resumed at 8 p.m.

BUSINESS OF THE HOUSE

Mr. Baker (Nepean-Carleton): Madam Speaker, I rise on a
point of order. There have been discussions amongst House
leaders with respect to the order of business for this evening.

It is the desire of the government to proceed this evening
with the borrowing authority motion under Standing Order
75c in order to permit the House of Commons to get on to the
economic business of the country' which bas been our desire all
along. The hon. member for Saskatoon West (Mr. Hnaty-
shyn), who had the floor with respect to a question of privilege,
is prepared to defer further argument on that question of
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