
THE SENATE

Monday, November 3. 1980

Thc Senate met at 2 p.m., the Speaker in the Chair.
Prayers.

DOCUMENTS TABLED

Hon. Royce Frith (Deputy Leader of the Government)
ta bled:

Report 10 Parliament on Immigration Levels. pursuant
t0 section 7 of the Immigration Act, 1976, Chapter 52,
Statutes of Canada, 1976-77.

Report of the Superintendent of Insurance for Canada,
Volume 1, Abstract of Statements of Insurance Compa-
nies in Canada, for the year ended December 31, 1979,
pursuant to section 8 of the Depariment of Insurance Act,
Chapter 1- 17, R.S.C., 1970.

Reports of the Administrator under the Anti-Inflation
Act, pursuant 10 section 17(3) of the said Act, Chapter
75, Statutes of Canada, 1974-75-76, regarding the follow-
ing references:

1. Mr. Maurice S. Hébert, Montreal, Quebec, dated
October 24, 1980.
2. Mr. Gilles Cossette, Montreal, Quebec, dated Octo-
ber 24, 1980.
3. R. Bratti and Associates Ltd., Concord, Ontario,
dated October 24, 1980.

BUSINESS 0F THE SENATE
A DJOU RN MENT

Hon. Royce Frith (Deputy Leader of the Governinent):
Honourable senators, with leave of the Senate and notwith-
standing rule 45( 1 )(g), 1 move that when the Senate adjourns
today it do stand adjourned until tomorrow, Tuesday, Novem-
ber 4, 1980, at 8 o'clock in the evening.

The Hon. the Speaker: Is il agreed, honourable senators.
Hon. Senators: Agreed.
Motion agreed 10.

0 (1405)

THE CONSTITUTION
APPOINTMENT OF SPECIAt. JOINT COMMITTEF

The Senate resumed [rom Friday, October 3 1, the debate on
the motion of Senator Perrault:

That the Senate do unite with the House of Commons
in the appointment of a Special Joint Committee 10

consider and report upon the document entitled '-Pro-
posed Resolution for a Joint Address 10 Her Majesty the
Qucen respecting the Constitution of Canada" published
by the Government on October 2, 1980, and to recom-
mend in their report whether or flot such an Address, with
such amendments as the Committee considers necessary,
should be presented by both I-buses of Parliament to Her
Majesty the Queen;

That ten Members of the Senate, 10 be designated at a
later date, act on behaîf of the Senate as members of the
Special Joint Committee;

That the Committee have power to appoint from
among its members such subcommittees as may be
deemed advisable and necessary and to delegate 10 such
subcommittees ail or any of their powers except the power
10 report directly 10 the Senate;

That the Committee have power 10 sit during sittings
and adjournments of the Senate;

That the Committee have power 10 send for persons,
papers and records, and to examine witnesses and 10 print
such papers and evidence from day 10 day as may be
ordered by the Committee;

That the Committee submit their report not later than
December 9, 1980;

That the quorum of the Commiîîee be îwelve mnembers,
whenever a vote, resolution or other decision is taken, so,
long as both I-ouses are represenîed and that the Joint
Chairmen be auîhorized 10 hold meetings, 10 receive
evidence and authorize the prinîing thereof, when six
members are present so long as both Houses are repre-
sented; and

That a Message be sent to the House of Commons 10
inform that House accordingly.«

Hon. Heath Macquarrie: Honourable senators, it is not a
cliché 10 say that 1 am honoured to be parîicipaîing in this
debate, because il has been a debate of high quality. If, aI
some future date our future scholars will place alongside the
volume Confederation Debates, 1865 the Constitution debates
of 1980, I am convinced that those emanating from Ibis
hîstoric and litîle understood chamber will hold a high place
for those who care about the real things in their country. But il
is flot an easy position in which I find myself, because our
debate ends today and everyone knows that he who is the
beginning of the end is flot, indeed, in an enviable position.
However, I will endeavour 10 bear wiîh my heavy responsibili-
ties, trusîing t0 the charity of my colleagues.

There are, in this measure before us, this Address, three
basic aspects which lead me flot 10 praise it but 10 consider il
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sornewhat unworthy, unworkable and rnost assuredly untirnely;
or, to put it another way, 1 arn coneerned about ils contents, its
gcnesis, ond ils destination-and ail those aspects cause mc
deep concerfi, profound anxiety and rnuch foreboding.
* (1410)

Niany senators have spoken with eloquence and perception
about rnany aspects of the resolution. Particularly have they
dealt with the question of entrenchment of rights. 1 ar nfot so
upset about this. If that were the only part that bothered me, I
would flot be terribly troubled, because while I ar nfot at ail
bernused with the notion that the mere inscription of rights
guarantees a dernocratic state, I know, toci, that tyranny is flot
confined to those who engrave the rights of citi7ens on a piece
of paper or on a constitutional document. I often think it is a
bit unfair constantly to compare Great Britain with the Soviet
Union or Paraguay. Probably a better comparison would be
with the Republic of France or the Repuhlic of the tUnited
Sta tes.

Suffice il to say. since one does flot want to be repetitive,
that two interesting documents, by two people who are flot
known to be protagonists of rny party, did attract my atten-
tion, and 1 cornrend them to honourable senators. One is a
editorial by Mr. Peter Newman, in Maclean's Magazine of
November 3, 1980, in which he deals very succinctly with the
dangers of western alienation and the dangers of too great
reliance on the enshrincrnent of human rights. The other
document was a rnost interesting interview in an article by
Richard Gwyn with A. Alan Borovoy, General Counsel of the
Canadian Civil Liberties Association. These are, I think, very
valuable and insightful.

On section 44 I fully share the view which rnany colleagues
have so clearly expressed. We know that this chamber retains
its untrarnrelled veto power, unique arnong second chambers
n the world, because tl has had the wisdomn over many years
flot to use tl. Perhaps there are good reasons for changing that
veto to a suspensive or lirnited one, but I repeat what has been
said before: let such a change be openly proposed and openly
discussed. The back alley approach of section 44 is, t0 say the
least, and to be as euphernistic as 1 can be, unseernly.

Section 42 has been seen, and rightly seen, as the most
dangerous part of the proposed Joint Address. I ar nfot one.
honourable senators, who views the dominion goverinent
leaders as solely responsible for our preserit constitutional
discontents, though I might flot go quite so far as a brilliant
Toronto critic the other day, who, in describing the last
conference, said that the premiers carne mbt town like renais-
sance warlords, and sorne of thcrn got so carried away with
their power that they began to stab each other in the front.

I think we have had enough provinciali7ation in recent
years, and we should ail rernember that the Dominion of
Canada is more than a league or an alliance of independent
states. Our founding fathers were profoundly right when they
saw that the whole mnust be more important than the parts, or
than the surn of the parts. Il is therefore flot as an emotionally
charged provincial rights advocate that I condernn and
denounce the provision of the device whereby a federal goverfi-

[Senator Macquarrir J

ment can, if thwartcd, act as if there were in fact no provinces.
Two areas of jurisdiction with their rights before and for their
people, are essential to a federation. Sir John A. M4acdonald
was wise enough to know that he could nlot get a unitary state.
No one should get today what in a perceived deadlock would
be essentially a unitary state. Those who sec danger in that
provis.ion are, 1 think, making a sound assessment of the
situation.

Apart from what is in this package, and what should flot be
in it, 1 believe that this is not the time, and most certainly flot
thc atmosphere, in Canada, to bring forward the package at
ail. Apart from the economic malaise, what is the state of
Canada today? What is the climate for constitutional discus-
sions or for profound change in the nature of our state? Not
even a cockeyed optimist would say that it is good. The voice
of dissent is heard ail over the land. Region is against region
and more strongly against the national goverfiment. Provincial
goverinents are trooping to the courts with actions against the
federal governrnent. Confedieration by court action is surely
flot a cheerful chapter and flot a good ornen for the future.
Serious Canadians in the great and growing west are issuing
sterfi warnings. -Alienation" is bccoming an inadequate word
to express the views of rnany people in the four western
provinces.

* (1415)

1 do flot very rnuch enjoy personal criticism of people of
other parties, but sorne of the rnost disturbing utterances on
this matter in the last few days have corne from the Prime
Minister of Canada in his Iast press conlerences here and in
the west at a Regina Liberal meeting. To say that there is no
western separatism or that it will corne to absolute nil, that he
can tell the real article from the phoney. and to dub the whole
feeling of discontent as mere hysteria is flot wise, flot helpful
and flot conducive to assuaging any of those feelings which 1
am sure everyone here regrets.

1 would advise the Prime rvinister-and rny advice is much
more often unheeded than tl is wrong-to heed the voices of
anger and frustration He should listen to Senators Buckwold
and Balfour, to Gordon Gibson, if he can recaîl who he is, to
Robert Andras and to John Turner, if he has flot forgotten
him. These men recognize the problern, and to recognize il is
the beginning of a solution. To minimize or ignore it is the
course of danger.

The depressing part of the whole situation, honourable
senators, in this current phase of constitutional discussion is
that the exercise of itself, an exercise which should lead us to
greater plateaus of achievernent, to greater heights of common
purpose, is exacerbating disunity and divisiveness. Everywhere
you look you see people who you would expect to be supportive
but who are opposed.

We are enjoined that we mnust respect the sentiments of the
Province of Qucbec. We know what the premier in that
province thinks, but what are the views of that most erninent
man, Mr. Ryan, xxhose federalism has been proved over many
years? He opposes this ineasure.
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Discussions in the other place are broken off by closure. The
whole discussion is muddied up with the leaking of dubious
documents-if i may again be highly charitable-and costly
advertising campaigns that make people wonder, in the name
of goodness, what kind of jiggery-pokery is going on in the
higher levels of constitutional discussion. I can remember
when I used to like geese.

The other day I was looking at the adoption of a Joint
Address on a most important constitutional issue in this coun-
try, that concerning the adoption of the Statute of Westmin-
ster in 1931. In those days the whole matter was dealt with in
one day in each of the chambers. In the Hansard of the House
of Commons nine pages were devoted to it; in the Hansard of
the Senate five pages were devoted to it. We senators were less
loquacious then as now. The matter was passed with agree-
ableness and with unanimity. Why did that happen in 1931? It
certainly could not be because the then Prime Minister was a
great diplomat-they said he was not. They said he was an
autocrat. Why the smooth passage? We must look to the
sources, as every scholar should. It is found in the Address
itself, and I read the pertinent lines:

* (1420)

... pursuant to certain other resolutions made by the
delegates of His Majesty's Government in Canada and of
the governments of ail of the provinces of Canada-

Therefore, it went through in a day and it went through rapido
in Westminster because it was based upon consensus. There
was consultation; there was consensus; and there was agree-
ment. As Senator Roblin so eloquently put it the other day,
legitimacy and consensus are essential to ail such processes.

I would be very much ill at case in voting for an Address
which I have already seen create division and disagreement.
Part of the problem is the imposition of a deadline. Why is
December so sacrosanct? It is the month of Santa Claus, but
beyond that, why is it constitutionally so important? And is
July 1, 1981, the only date in the calendar, the only epoch in
the history of Canada? If this country has survived under this
supposedly antiquated British North America Act for so long,
why is the calendar-the very week, the very day-now more
important than the nation's conscience'? I also ask is this
present version, this latest version, perfect? Are we sure that
even this is the last, best word?

In the academic year 1978-79, while waiting for a govern-
ment which at that time did not want elections, I gave a course
in constitutional government at Mount Allison University, and
agreeing with my friend, Dr. Eugene Forsey, that most of the
people in Canada have never read the British North America
Act, especially those who criticize and condemn it, I was going
to make sure that my students would be an exception. So I
lugged down about 40 pounds of the British North America
Act and distributed it. Then along came Bill C-60, so I lugged
down another 100 pounds of that act and ail attachments that
went with it. Then along came the Pepin-Robarts report, and
the poor little devils were given that to study. I wanted them,
you see, to be well-informed.

Last week I was down at the same institution as a guest
lecturer, and what did I do'? I carted down copies of this
document. If they weren't such bright young people, as well as
being so fortunate, I am afraid that they might think I was
either a constitutional hustler or a Grit agent the way I am
distributing these things to them. Speaking of the Pepin-
Robarts report, I was so sad that for so long my long-time
friend and academic colleague, Jean-Luc Pepin, was silent,
which is an unusual posture for him because he is a garrulous
man and a charming man. There he sat, but just a few days
ago I read that he had come out and said that the new idea
was pretty good and that he thought it was even better than his
own. By one of those curious things that comes along and
makes life a bit interesting, the very same day I read that the
Vatican had decided, after 350 years that they might re-open
the case of Galileo. Perhaps when he said that the sun went
around instead of the earth he might get a second chance, and
we aIl remember what happened to poor Galileo and he was
made to recant but he muttered "eppur si muove"-neverthe-
less it still moves. Way down here in the eastern end of the
Centre Block I couldn't hear any mutterings that Mr. Pepin
made, but I wonder if he may have said "a task force was still
better." I wouldn't blame him if he had because we ail have
the pride of authorship and we love nothing more than our
written articles unless it be a speech that we deliver, upon
which I must hasten. Part of my anguish is that much of the
division of today is not necessary. Too much of it is aided and
abetted by brittle confrontation, by deadlining instead of
patience, deliberation, and compromise.

a (1425)

One of the wisest men in the world of politics and govern-
ment was Edmund Burke. He uttered the classic that:

AIl government, indeed every human benefit and enjoy-
ment, every virtue and every prudent act is founded on
compromise and barter.

It was not easy for our founding fathers to stage plenary
conferences in the 1860s, but those politicians in that rough
age held 16 conferences between 1836 and 1867, and seven of
those in the five years before the event took place.

We heard Senator Tremblay with eloquence and perception
talk about the last chance notion and how dangerous that was.
It would be a great disservice to declare that we have reached
the last chance and now must take brutish action. Not ail
options should be declared closed before ail avenues are
explored, and just as constitutional law transcends statute law,
so should the process whereby it is achieved be aIl the more
careful, the more full and the more sure.

I am indebted to my friend Senator Murray, who reminded
me the other day about a great former Prime Minister, Sir
Robert Borden, who was being chastized for not putting into
effect things he had promised during the electoral process that
put him into office. He gave this answer, and I thought it was
a very good one: "It is better to be right than be in a hurry."

The third thing that disturbs me most-and Borden of
course brings this to mind because he was the father of our
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independence-is that while Borden has been dead for years,
we in the I1980s are suffering the indignity of Canadian
matters being discussed by parliamentarians of another coun-
try. 1 resent the reversion to a state of bcing that existed before
Borden, and indeed hcfore I. We were cnmpeient in aIl domes-
tic matters long before Borden. That. of course, is why 1
always bristle when 1 hear people use the word "patriation." 1
agree with Senator Molson when he says there is no such
word. It is one of these terrible things that comne up such as
"disincentive," and so forth. If we must use that conglomera-
tion, it must be "repatriation," and 1 say that because the
B.N.A. Act was. in fact. a Canadian document. It was made
by Canadian politicians. it was the result of Canadian compro-
mises and Canadian judgmients. If we bring it, we are bringing
it back. The British simply acted as a sort of notary for us, and
that is al they should be doing now. notari,'ing the document,
10 use that expression.

The Canada we know was created in Charlottetown and in
Quebec City. l is humiliating to have this important process
transferred to another country. If I had my way-and I am
like Senator Steuart, because I am pretty realistie and do not
think I will--I would take this document and send the first 12
pages over to Westminster. I would have them eut that un-
necessary but not painful link which left that technicality with
thcm, tl being one of their acts. 1 would suggest that Canadi-
ans, in aIl levels, settle down and make for us in this country,
as our fathers did before us, a Canadian Constitution. and not
say tl s the last chance, not say tl must be donc by December
so that wc can get it out by Julv. Why should those things bc
in there? I am not sure that there is not still time for us to get
into the whole proccss and make the examination of our
country a little larger than 12 men sitting periodically in the
old railway station in Ottawa, sometimes going off in ail
directions, as people in railway stations tend to do. Perhaps we
should yet look at the idea which Mr. Diefenbaker had many
years ago, and which Mr. Clark has brought up since, that we
should have a national convention of intcrested people, includ-
ng, but not only including. polîticians. It would be the respon-

sîbility of the politicians in the end, but the making of a
Constitution is a great and noble exercîse. It is not a little
gesture in scîf-fulfilment, and certainly it is not a partisan
exercise. I do not sec hoss there can bc party alignment to a
great Constitution.
* (1430)

Honourable senators, I have left to the last a subjeet which
s particularlv close to my heart. To say -last but not lcast-
would be redondant. There is somiething in the proposed
Addrcss which is inimical, to say the least. to the province
which I have the honour to represent. It undermînes the status
of mny province. and that makes tl aIl] the more painful. That tl

should be an iniquitous action against the birthplace of' Con-
federation is ironically and tragically a trampling of history
and a brutal dîsregard of our roots and our fo undations.

Since 1864 Prince Edssard Island has had a special place in
ihîs Confedieration. although we did not join until 1873. We
ýsere proud of the desîgnation -the C radIe of' Confederation,"

[Scnaior Macq urrrc.j

and while tl was the smiallest of the provinces, it was by no
means least or lasi in its contributions to the country to whose
institutions il had given so much and whose basic political
structure, in the words of Sir John A. Macdonald, had indeed
been outlined in detail in Charlottetown in 1864.

But under what we are discussing today, under the new
constitutional structure, Prince Edward Island will have a
puny role indeed, an inglorious place in a new Canada. As my
successor in the House of Commons, a brilliant young man,
Mr. MeMillan, put it. there arc under the Joint Address
provisions thrc types of provinces; the first-class ones-and
there are j .ust two riding first class, Ontario and Quebec; then
seven second-class provinces which, individually, can combine
with one other of' that group to be cither a veto to oppose or a
vehicle to put something through; and the third class being
Prince Edward Island.

The population of Prince Edward Island is so small that
there is no other province in the Atlantic region with which
Prince Edward Island can join to form haîf of the population
of the Atlantic region. We cannot unite with one other prov-
ince and become 50 per cent of the population. I do not have to
say what would happen in a national referendum. We would
be snowed under-our voice mute; our views unheard.

1 do not suggest that the little province of Prince f'dward
Island have a veto in aIl matters. We are realistie. Hlowever,
there were other proposed formulae in the past whichi were not
quite so brutal; which did not simply say, -Well, they are oilly
120,000 people out of 20 million," forgctting that they werc
one province out of ten, which they are. When you ruthlessly
discard that recognition, somiething is wrong.

Canadla was anxious to have Prince Edward Island in 1873.
It was first proposed that we be given four scats in the Flouse
of Commions, but the Islanders refused to enter into Confed-
eration unless they were gîven six. whieh they got. Then tl was
eut down to five, and then four. And what is keeping it fromi
going down further?--the British North America Act, which
is supposed to be no good. Section 5I,\ decrees, and rightly so
in a democracy, that no province shaîl have fewer members in
the elected house than tl has in the appointed house. But under
ihis resolution the Senate itself would bc urideimiied. Thec
British North America Act will bc torpedoed out of existence,
and the so-called senatorial floor which gives the province of
Prince Ldssard Island four voices and four votes in a growing
Flouse of Commnons will find that guarantee gone, and prob-
ably gone forever. Whcther the Senate will share its fate. s',c
do niot know.

So our province has in store f'or tl perhaps one of' the mlost

cruel assaults upon its individuality. upon its provincial status,
and upon ils proud place in this dominion, the locale for the
bîrth of which tl provided in 1864.

1 can say that such unfair. unnecessary and unjust depreda-
tions of our rights must be resisted-and that they will bc
resistcd. Iet no one have an'. douhts.

SENATE DEBATES November 3, 1980
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* (1435)

Hon. Florence B. Bird: Honourable senators, during this
debate it is of paramount importance for all of us to make our
opinions known so that if the joint committee is established,
the senators who serve on it will have been given clear guide-
lines by us for the conduct of the inquiry.
[Translation]

I intend to vote in favour of the motion. Like most Canadi-
ans, I find it ridiculous and humiliating to have to go to
Westminster every time we want to amend our Constitution. I
hope 1980 will be the last year we have to do that.
[English ]

There are three specific sections of the resolution that I
want to mention briefly. First, it is my considered opinion that
a Charter of Human Rights must be entrenched in our new
Constitution. I reached this conviction long before the pro-
posed resolution came to this house, long before Parliament
passed the present Human Rights Act and long before the
First Ministers' Conference in Victoria in 1971. I also thought
the Diefenbaker Bill of Rights should have been entrenched in
the Constitution.

Why have I felt so strongly about this for so long? The
answer is that I lived in Montreal during the 1930s. I will
never forget my dismay and anxiety over the potential effect of
the infamous Padlock Law on human rights.

Later, when I was living in Manitoba, my belief in the
necessity for entrenchment was strengthened when the Alberta
Accurate News and Information Act attempted to restrict
freedom of speech in the press. Fortunately, the Supreme
Court declared those laws to be ultra vires. But that does not
alter the fact that any legislature at any time can pass similar
outrageous laws restricting human rights that do lie within its
jurisdiction. Of course, Parliament has the same power.

As we all know, certain rights concerning language, educa-
tion, and the conduct of Parliament are already entrenched in
the B.N.A. Act.

The decision of the Supreme Court on October 10, 1979, in
regard to schools and statutes in Quebec and Manitoba is an
example of why entrenchment is necessary. It is also, I think,
an example of why action should be taken by the courts in less
than 90 years, which seems rather a long time.

There is one other caveat I should like to make. I think that
if we begin to lose confidence in our courts, if we make fun of
them and denigrate them, we will be doing great harm to our
whole social order and to our constitutional system. In any
case, all that the proposed resolution does is to add to the list
of entrenched rights and make them apply to every part of
Canada.

Entrenchment is also important in order to set at rest the
fear of discrimination of women, minority groups, and immi-
grants who have come from countries where people are still
persecuted because of their religion, the colour of their skin or
their place of birth. Women are not a group or a numerical
minority, but they are still a psychological, economic and

sociological minority which has been discriminated against for
centuries.

They feel deep anxiety about losing the protection against
discrimination which has now been given them by provincial
Human Rights Acts and the federal Human Rights Act. They
want to be sure that only an amendment to the Constitution,
which requires a great deal of negotiation and debate, can
deprive them of long fought for rights and opportunities.

My second point is that the joint committee should direct its
attention to the wording of every single clause of the proposed
resolution.
[Translation]

Honourable Eugene Forsey told us many times that we
often receive from the other place poorly drafted bills which
must be amended by this house. This resolution is no
exception.
* (1440)

[English]
In particular, I think that the committee should give careful

consideration to the wording of section 15(1) in regard to
equality before the law and to the equal protection of law
without discrimination because of sex. I say that, because
reliable lawyers have warned the women's organizations that
the wording of that section does not give women adequate
protection against discrimination. I do not question the intent
of this section. I am sure the government wants to protect the
rights of women. I congratulate it on subsection (2) of the
section which makes affirmative action programs possible. It
will now be the committee's responsibility to make sure that
the intent of that section is so well expressed that it cannot be
misinterpreted by any court in the land.

My third point has been mentioned several times in this
house. Like so many other senators, I am worried about
section 44. As several senators have pointed out, it would be
exceedingly difficult for us to justify voting against an amend-
ment that had been agreed to by the provinces under the
Victoria formula as weil as by the other place. On the other
hand, it would be irresponsible to vote for an amendment that
proposed such an unworkable and chaotic upper house as has
been suggested in Bill C-60, or in Ryan's beige paper, or in
Premier Bennett's proposal.

In any case, 90 days would be a very short time for the
Senate to give an amendment the study in depth that it is our
responsibility to give. Senators ought, surely, to have a year or
at least six months to prepare a reasonable case for or against
a proposed amendment.

When discussing a 90-day suspensive veto, the committee
would do well to take a look at the powers of the upper house
in other countries. For example, in Great Britain, in the
Mother of Parliaments, the Commons and the House of Lords
were equal up until 1911. At that time, Lloyd George reduced
the powers of the Lords in regard to money bills and also did
away with the right of absolute veto and imposed a suspensive
veto. In 1949, this delaying power of the Lords was again
reduced. In 1967, Prime Minister Harold Wilson once again
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reduced the length of time of the suspensive veto. At present,
the House of Lords can delay a bill for two consecutive
sessions spread over one year. The one year is there so that the
government cannot reduce the time of the suspensive veto by
calling a session which only lasts for a day and then saying
that there have been two sessions and the legislation can go
forward at once.

Britain doesn't have a written Constitution and is a unitary
state; so, of course, this only applies to bills, not to
amendments.

In conclusion, and this I speak from my heart, I feel strongly
that we have already gone too far in eroding the necessary
powers of the federal government. The present posture of the
premiers in regard to the proposed resolution, as well as some
of the members of the other house, and even of some of the
members of this house, is doing great harm to Canada. Their
behaviour is turning Canadian against Canadian. Their
behaviour is undermining the confidence we have in ourselves
as well as the confidence other countries have in us. Right
now, other countries have the impression that we are commit-
ting national suicide.

On October 12, a syndicated article, by a Professor of
International Relations at the University of Virginia, was
published by the very authoritative Washington Post and by
other papers in the United States. It is a typical example of the
way others sec us. The learned professor states that:

It is time Americans faced up to the reality that
Canada, as we have known it, will no longer exist by
1982. This is not yet appreciated in the United States, but
the signs that the 1 13-year old Canadian federation is in
the process of breaking apart are very clear in Canada.

Well, honourable senators, we know that is nonsense. As an
academic friend said to me the other day, when I quoted that
article, "There is nothing worse than a moron with a PhD."

But what is serious, honourable senators, is that articles of
that kind are bound to influence the private sector in the
United States and the American government, so that they now
sec us as a country about to break apart like a pie that has
been cut into slices. As a result, the administration and the
new Congress will regard us as a weak and divided nation that
speaks with a small voice and has little clout, when negotia-
tions take place on such vital matters as the East Coast
Fisheries Treaty, the Garrison Dam, pollution of the Great
Lakes, and other matters that concern the east, the west and
central Canada.

Our present image abroad is certainly going to dry up a
great deal of the risk investment on which we depend so
heavily. Who in his right mind would want to invest or lend
money to what is regarded as a fragmented country, about to
turn into two or three small, ineffectual nations? This appar-
ent balkanization can only lead to a great loss of world
confidence in our future. The results could be a disaster for all
of us wherever we live.

One final word: I hope with all my heart that as we draft
our new Constitution, cach and every one of us in this house

[senator Birad.

will exert maximum forbearance and wisdom. This is a
moment in history for us to think as citizens of Canada,
regardless of political affiliation and regional loyalty. Our
present undertaking is the most difficult and important thing
that any of us has ever donc, or ever will do, in all our lives.
[Translation]

It is for us a heavy burden, a major responsibility and a
great honour.

[English|
Hon. John M. Macdonald: Honourable senators, under the

proposed resolution the federal government is asking the Brit-
ish Parliament to pass an act which, basically, would do two
things. Actually, the resolution could be divided into two
separate parts, although they are not so listed. There is the
request to bring to Canada that statute of the British Parlia-
ment known as the British North America Act, which is the
basis or foundation of our present Constitution; along with
that, and as part of that request, the government is asking for
an amendment to provide a formula to amend that act in
Canada by the federal Parliament.

There is general agreement that this be done, and, indeed,
that it could have been donc years ago. It was not donc years
ago because we were more concerned with other matters which
we believed to be more important and more urgent. Personally,
I believe we still have more important and more urgent
matters to consider than bringing the British North America
Act to Canada.

At this stage of the debate I do not propose to go into the
merits of having the right to amend our own Constitution. I
believe we should have it, but on the question of how it should
be donc I would say only that I believe with those who agree
that the B.N.A. Act is not the whole of our Constitution, and,
as for amending it, I believe the point of view expressed by
Professor Lederman is correct. I do not know whether he could
convince a court of law of that, but I do know that his writings
have convinced me, and I believe his views are entitled to the
highest respect. To my mind, he is the outstanding constitu-
tional expert in Canada.

However, honourable senators, without being in any way
anti-British, I must tel] you that, personally, it offends my
sense of pride as a Canadian to have to go to the British
Parliament for anything. Nevertheless, I know that as a practi-
cal matter, since the B.N.A. Act is an act of the British
Parliament, that Parliament has to amend it. I also appreciate
that an amending formula of some kind is essential and will
have to be put in the statute by the British Parliament.

0 (1450)

Honourable senators, that is as far as I can go. I do not
consider that Canada should have to ask, or should ask, the
British Parliament for any further action. Yet, under the
proposed resolution, that Parliament is to be asked to make a
substantial amendment to our Constitution before we reccive
it. In my opinion, that is wholly wrong. I believe that we in
Canada have the ability, the know-how, the political majority
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and the inclination to make a Constitution in Canada for
Canadians.

Personally I feel it is degrading, it is humiliating, that after
ail these years the Government of Canada still retains a feeling
of colonialism. I thought we had cut the ties of colonialism
long ago. Yet apparently our government has a feeling of
inferiority in relation to the British Parliament, a feeling that
Britain can do better than Canada, as an independent country,
can do for itself. Personally I want a Canadian Constitution-
a Canadian Constitution made in Canada by Canadians for
Canadians. I want a Constitution which can be stamped
"Made in Canada," and not one which bears the inscription
"Made in England," and if anyone tries to tell me that we in
Canada are not capable of making a Canadian Constitution,
then I wholly and violently disagree. If by chance it is proved
that we are not capable of making our own Constitution at this
time, then I say leave things as they are until we are capable.

However, I do not think that in this day and age anyone
would dare to say that Canadians cannot govern themselves,
that we are incapable of making a Canadian Constitution. So
there must be some other reason why there is this humiliating
approach to the British Parliament, and so far in this debate I
have heard nothing which would justify it.

I have noticed that there has been a tendency to try to make
the package deal acceptable by intimating that if one is
opposed to one part, then one is opposed to the whole deal.
Nothing could be further from the true situation. I want to
make it crystal clear, if I have not already done so, that I
approve the patriation of the B.N.A. Act to Canada with an
amending formula, but I am wholly and strongly opposed to
having the British Parliament make up a new Constitution, as
would be the case under schedule B.

Honourable senators, I do not propose to speak on the
various proposais which affect the provinces. They have been
debated and explained, and I am enough of a political realist
to know that eventually the government will have its way. I
simply say this: I think the government is aIl wrong in its
approach to the provinces. I seem to detect an attitude of
superiority on the part of the federal government. The idea of
co-operative federalism seems to have disappeared and been
discarded. The idea of a partnership between the federal and
provincial governments appears to have been rejected in favour
of a master and servant approach, which I believe can only
lead to difficulties and disputes in the future.

Of course, I do not claim that one government is good and
another bad, that the federal government is always right or
that the provincial governments are always right. I well realize
that they are sincere people doing what they believe to be in
the best interests of those they represent. So when they do not
agree, some compromise must be made.

As I have mentioned, I know that this resolution will be
passed, as it is government policy, and I have no doubt that in
due course the British Paliament will do as requested. No
doubt that Parliament will be surprised or perhaps annoyed to
learn that the ties of colonialism are still in existence.

Honourable senators, there would appear to be some uncer-
tainty as to whether Parliament will be given the opportunity
to make amendments to the proposed legislation after the joint
committee has made its report. If the proposed timetable is
adhered to, there will not be sufficient time for the joint
committee, before making its report and having it translated
and printed, to hear aIl interested parties and persons who wish
to be heard. Also, the time allowed for debate prior to the
Christmas recess will certainly not be sufficient for adequate
consideration of the report and any amendment, if amend-
ments are permitted. At this point I would say that I consider
it to be a strange commentary on our priorities to have such a
strict timetable for the debate on this resolution. In contrast,
the revision of the Bank Act has taken years to consider, and it
is still not completed.

Honourable senators, at this point I wish to speak briefly on
one or two matters contained in the proposed resolution.
Section 6 has been mentioned which would give to every
citizen of Canada the right, among others, to pursue the
gaining of a livelihood in any part of Canada. Mention has
been made of the need for such a clause because at times, in
places where unemployment may be exceptionally high, such a
right is abolished or limited. I believe that every citizen of
Canada should have the right to move freely anywhere in
Canada in order to seek employment, although I can under-
stand and appreciate the pressure on some provincial govern-
ments by the unemployed to limit such free movement. As has
been mentioned before, a great many people from the eastern
provinces have moved to central and western Canada to find
employment. Indeed, there is a movement of many people
from the eastern provinces to Alberta at the present time.

I agree that to be able to move freely in Canada to pursue
the gaining of a livelihood, as the proposed act puts it, or to
seek employment, which is the usual wording, is a fundamental
freedom. Yet, honourable senators, there is a more fundamen-
tal right, a more important right which nowhere is mentioned
in the proposed Constitution Act, 1980. The fundamental right
I refer to is the right to employment, the right to have the
opportunity to work. If this is to be a Charter of Human
Rights, then I hope and trust that the joint committee will
insist on a new subsection being added which would guarantee
to ail Canadian citizens the right to have employment-the
right to be employed, to be guaranteed a job with a living
wage. This is aIl the more important in this day and age when
labour-saving devices of one kind or another are coming more
and more into use.

There is no point in our thinking that education, job training
and the like will suffice. Many of the new labour-substituting
machines are of tremendous complexity, and it is idle to think
that even highly trained and highly educated people can
operate and maintain them. It is idle to think the ordinary
working people can be given a training course to enable them
to work with such machines. We must realize and accept the
fact that opportunities for employment for the ordinary, aver-
age person are becoming less and less. In my opinion, the
proposed Charter of Rights and Freedom must have in it the
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right for all Canadian citizens to full-time employment if they
so wish; and if it is not in that charter when it cornes to
Canada, then it should be inserted once we have it in Canada.

Honourable senators, other sections of the proposed charter
have been dealt with by other speakers. I wish to refer to only
one other section at this time, and I direct your attention to
section 7. It is short and reads as follows:

Everyone has the right to life, liberty and security of
the person and the right not to be deprived thereof except
in accordance with the principles of fundamental justice.

Just what that means in actual practice, I confess I do not
know. It reads well and sounds good, but it is not precise.
There is no definition as to what is meant by "the right to
life". Does it mean that the unborn have the right to be born
and not to be killed before birth? I would hope it does, so that
the evil of abortion will at ieast be diminished. What is meant
by "liberty"? I would hope it means the liberty to enjoy good
health without the danger to health from pollution of the
atmosphere, and of our rivers and lakes. What is meant by the
"security of the person"? I would hope it means economic
security as well as the security to live in peace protected by
good laws and good law enforcement. There is no definition of
what is meant by the principle of fundamental justice. If this
section is to mean anything it must be improved. It must state
just what is meant by the high sounding terms it uses, and if
this is not donc by the committee then I hope it will be donc
when it comes to Canada.

e (1500)

Honourable senators, before I close I just want to mention
that I wholly agrce with the statement by Senator Donahoe in
reference to the ownership of offshore lands. As he stated,
prior to the creation of Saskatchewan and Alberta in 1905,
and the enlargement of Manitoba, Quebec and Ontario, the
lands given to these provinces were mutually owned by all
Canadians. Yet the interest the maritime provinces had in
these lands was extinguished-and extinguished without com-
pensation. At that time there was no land available for the
widening of their boundaries. Now there is. There is the land
nearby under the water. The boundaries of the maritime
provinces can now be enlarged by the addition of land under
water which may contain valuable mineral wealth. By agreeing
to the widening of the boundaries of these provinces in this
manner, the federal government would be righting a wrong
and compensating for an old injustice. I do not expect this
matter to be deait with in the proposed legislation of the
British Parliament, but again I hope it will bc dealt with when
we have a Canadian Constitution.

Honourable senators, as you may have gathered from my
remarks, I support one part of the proposed legislation,
namely, that part which would bring the B.N.A. Act to
Canada with an amending formula. I cannot and do not
support that part of the proposed legislation which would have
the British Parliament, or any other foreign parliament, pass a
Constitution Act for Canada. Since the package cannot, or, at
least, will not, be separated, I will vote against the motion.
[Senator Macdonald.]

Hon. Joan Neiman: Honourable senators, I am coming
rather late into this debate, and there is probably little new
that I can add to the excellent speeches that have preceded
mine. However, the proposed resolution, and the draft Canada
Act, and the Constitution Act, 1980, which it encompasses, are
of such importance that I must comment upon them.

There is no doubt that the joint resolution which is the
subject of the motion we are debating has ingredients of
historic significance to our country. If and when the Constitu-
tion Acts, 1867 to 1980, which are the short titles of the
proposed constitutional measures, are proclaimed, we shall be
immediately subject to their provisions. The real effect of some
of those provisions on the citizens and residents of Canada, on
the shape and structure of Canada and its institutions, will not
be fully feit or understood for many years to come. That is
why we, as parliamentarians, have a great responsibility to
consider this proposed resolution as carefully and conscien-
tiously as we are able. There is also no doubt in my mind that
the vast majority of Canadians, myself included, support the
governnent's objective of patriating the Constitution, and
ensuring that in the process we provide the means, when it
seems necessary or desirable, of further amendment.

The entire subject matter of the draft resolution, with its
many components, is one which I have absolutely no difficulty
in supporting in principle. However, I still have a good number
of concerns about its contents, and questions which I should
like answered. Since the special joint committee to which the
resolution is to be referred will have the power to consider and
make amendments, and since the government leader in the
Senate has advised us that this chamber has the power to deal,
as it secs fit and within its rules, with the report that the
committee will present, I am sure that during the course of
those events most of my misgivings-perhaps some of them
are unjustified-will be allayed.

As I listened to Senator Nurgitz's remarks, and then Sena-
tor Steuart's on the following afternoon, in which they argued
forcibly against the entrenchment in our Constitution of a
Charter of Human Rights and Freedoms, I thought they
sounded familiar-and no wonder. As a common law lawyer,
and a person who is interested in human rights, 1, too, have
held and expressed similar doubts. Honourable senators will
recall that the Standing Senate Committee on Legal and
Constitutional Affairs established a subcommittee on the Con-
stitution just before our last summer adjournment. One of its
mandates was to consider and make recommendations with
respect to a Charter of Human Rights and Freedoms. That
particular task was given to a very small working group
composed of Senator Donahoe, Senator Frith and myself, all
of whon were trained in the common law.

We spent a good deal of our time during the summer trying
to digest learned articles, and weighing the arguments for and
against entrenchment of such a charter. Unfortunately, we
were not in a position to make our report before other events
overtook us. I cannot speak for any other member of that
working group, but I can tel] you that I started out as a
non-believer, and ended up a believer, on the question of
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entrenchment. The final impetus to my conversion was pro-
vided by the Honourable Gordon Fairweather, Chief Commis-
sioner of the Canadian Human Rights Commission, who told
us that he had been a non-believer, even during the days in
which the government of which he was a member introduced
our present Bill of Rights, but that he, too, had come to believe
that an entrenched Charter of Human Rights and Freedoms is
an important symbol for the people and institutions it seeks to
protect, and particularly for those tens of thousands of new
Canadians who have come here to seek security and freedom
they have never known.

I do not agree with those who argue against entrenchment
on the grounds that it shifts power from Parliament to the
courts. Individuals, corporations, and even governments, turn
to the courts for arbitration of their differences and resolution
of their problems, and courts deal with them on the basis of
either the common law, which can always be changed by
statute, or statute law, which has been enacted by parliaments
and legislatures.

Incidentally, it has been frequently argued that the Consti-
tution of the United States, with its protections for American
citizens, has frequently been unable to protect them from
violations of their civil and human rights. Yet we know that
the provisions of the same Constitution have been used later,
as social, ethical and moral standards have evolved, to correct
the inequities which earlier had been practised under its
banner. So constitutions, and the courts which interpret them
can be flexible, but, as Senator Steuart said the other night, it
is only the will of the people which, in the final analysis, will
ensure that that happens.

Some people may say that we already have a Bill of Rights,
and that we do not need anything more. I would respectfully
disagree. Professor Walter Tarnopolsky, a distinguished
lawyer and expert in the field of human rights, has written
extensively on the subject, and about the frailties of the
Canadian Bill of Rights. Without going into all the legal
reasons, I can say that, because of judicial interpretations of
the language of certain sections many provisions of the Bill of
Rights are now considered unduly restrictive, ineffective, or
unsatisfactory. Therefore, the number of times suppliants
before the law have had recourse to it in recent years has been
comparatively small. Those people who were disappointed
because they were not protected by the Bill of Rights, will
support the present efforts to enact a Charter of Human
Rights and Freedoms which will provide a better range of
protections, and which will have primacy over all other
statutes.
* (1510)

Perhaps I should state my belief here that the government
which proposes a Charter of Rights and Freedoms to be
entrenched in our Constitution, and the draftsmen who draw
the words and phrases, must be prepared to explain and justify
the differences, the additions and the deletions, between the
bill they are presenting and our present Bill of Rights. Even
though the Bill of Rights has not been adjudicated upon as
often as we might have imagined in the past 20 years, never-

theless, a body of law has grown up around it which cannot be
ignored. Judicial decisions have exposed its weaknesses and its
rigidities, and now is an ideal time to correct them. I would
draw your attention to what I perceive as weaknesses, improve-
ments, or simply changes in the present draft charter as
compared to the Bill of Rights. The members of the joint
committee also have their special responsibility to understand
the reasons for those changes and to be able to explain the
provisions of the draft charter which they will eventually
recommend to their respective houses.

Again, however, it must be Parliament which finally accepts
full responsibility for measures it approves either by way of
special resolution, as in this case, or by ordinary legislation.

I have spent some time comparing the Bill of Rights with
the provisions of the draft charters submitted by the govern-
ment to the First Ministers' Conferences in July of this year
and later in September, as well as with the present draft we
are discussing. It has been pointed out that one of the most
serious weaknesses in the Bill of Rights is that because it is an
ordinary statute its provisions do not take precedence over the
provisions of any other statute with which it might come into
conflict. That view has been confirmed by judgments rendered
in the Supreme Court of Canada and is probably a significant
reason for the lack of substantial recourse to the bill.

I was therefore very pleased to see the comprehensive
unequivocal statement in the July draft, in what I believe to be
Professor Tarnopolsky's wording, that would have given that
charter paramountcy over any law or any administrative act
inconsistent with its provisions. Section 18 appears in a differ-
ent guise in section 24 of the September draft, but the latter
seems to provide comparable protection. However, I find it
very disquieting that section 25 of the present draft purports to
give primacy only to any law that is inconsistent with the
provisions of the charter. The omission of any protection
against the often inequitable and sometimes unjust administra-
tive decisions of tribunals, boards and the plethora of regulato-
ry bodies that bedevil us, can only be described as lamentable.
Moreover, the very fine recourse and enforcement provisions
contained in section 19 of the July draft have been omitted
from subsequent drafts. I hope that the joint committee will
receive a satisfactory explanation for the weakening of the
protections and rights provided in the present draft, or else
devise amendments which will give those protections the range
and clout they deserve, as well as the positively stated right to
enforce them.

To go back to the beginning of the present draft Charter of
Rights and Freedoms-which is perhaps where I should have
begun-I see that the opening declaratory phrases of the Bill
of Rights referring to rights and freedoms which "have existed
and shall continue to exist" have been omitted from the
current draft. Since judicial interpretation of those words led
to what is known as the "frozen concepts principle," which, it
is argued, has impaired the potential vitality and strength of
the Bill of Rights, the omission of that phrase from the last
draft is an improvement and should provide more flexibility.
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I consider the first two sections to be a vast improvement
over the equivalent section 1 of the Canadian Bill of Rights
because they provide for a broader range of freedoms, with one
notable exception, in clear, concise language. The significant
omission in section 2 is the right of the individual to the
enjoyment of property. That disturbs me, but since we have
heard Senator van Roggen's remarks on the subject, we can be
assured that he will have that particular anomaly corrected, if
at all possible.

Senator Flynn: Will he be a member of the committee?

Senator Neiman: He can make recommendations. I do not
know if he will be.

That brings me to a very important section in the draft
charter-paragraph 15 on non-discrimination rights. In com-
parison with similar provisions in the Bill of Rights on which it
is based, I would rate some of its provisions either better or
potentially better, with the added protective categories of
ethnic origin being in the former group and of age being in the
latter group. In principle, I approve of the inclusion of the
protection against discrimination on account of age, but I
worry because the range of contexts in which age might be a
relevant factor is almost unlimited. Is a person of 70 too old to
fly a commercial aircraft, or too young at 14? The questions
we can pose are endless. I really do believe that if non-dis-
crimination on account of age is to be given protection in this
charter, then its reasonable application and limitations must
be more clearly defined.

Incidentally, I was delighted to hear Friday morning that
the First Report of the Special Parliamentary Committee on
the Handicapped has made a recommendation, among others,
that if a Charter of Human Rights and Freedoms is
entrenched, it should contain similar protection for the hand-
icapped as we have for other categories in section 15. How-
ever, I do have some reservations about the difficulties in
defining and delineating the group, so my remarks about the
aged apply equally to the handicapped.

Some of the language of subsection 15(1) is now considered
unacceptable by numerous groups of people, particularly the
phrase "the right to equality before the law and to the equal
protection of the law," which has been taken directly from a
paragraph of the Bill of Rights. That phrase has been tested in
various Canadian courts including the Supreme Court of
Canada, and to put it as kindly as I can it has been found
wanting in ensuring the equality of women and protecting
them from non-discrimination because of their sex.

As Senator Bird has already mentioned, the Chairman of
the National Advisory Council on the Status of Women, to
whom Senator Nurgitz referred the other night, was perfectly
justified in expressing the concern of all the women whom the
council seeks to represent. Whatever the rationale for decisions
made in the Supreme Court of Canada in such cases as the
Lavell, Bedard or Bliss cases, we now have what we consider
bad law-law invidious to the rights and interests of women,
but law that must, nevertheless, be respected and followed
unless the particular phraseology on which the decisions for

[Senator Neiman.]

those cases were apparently based is changed. Senator Bird
and I and several of our colleagues have joined with the
National Advisory Council to seek assurance from the govern-
ment that if suitable alternative wording can be found which
will clearly provide the protection that is sought, the appropri-
ate amendment to subsection 15(l) will then be made. It may
be of only theoretical interest to the members of this chamber
that about half of the eligible voters in Canada have a
beneficial interest in any such amendment, but as human
beings I know you are all anxious to find the words that will
ensure equality and fairness for both sexes.

The provisions in subsection 15(2) do not appear in the Bill
of Rights and, therefore, are a welcome addition in the current
draft. Once again I enter a caveat to the joint committee that
it examine the language carefully because, while everyone
would approve the intent of the provision, I have heard some
fears expressed to the effect that they could still be miscon-
strued or misapplied.

There has been at least one case in the Supreme Court in
which the judgment appears to depend rather heavily on the
meaning of the phrase "and the right not to be deprived
thereof except by due process of law," which is used in
paragraph 1(a) of the Bill of Rights in connection with the
protection of certain legal rights of individuals. That phrase is
omitted from the equivalent section 7 in the present draft
charter, and replaced by "and the right not to be deprived
thereof except in accordance with the principle of fundamental
justice." Senator Macdonald has just referred to this particu-
lar section.

* (1520)

Since section 7 provides the kind of legal rights which will
be relied upon in many situations, particularly trials of a
criminal or quasi-criminal nature, substitution of a new legal
standard of exception to those rights has considerable signifi-
cance. I assume the members of the joint committee will
enlighten themselves as to the reasons for the change in
wording, and bear in mind some of Senator Macdonald's
comments when doing so. I hope, eventually, when making
their report, they will enlighten us as well.

The phraseology of section 11 (d) with respect to the excep-
tion to the right to reasonable bail has also been changed. The
words "except on grounds, and in accordance with procedures,
established by law," replace the simple phrase "without just
cause" which appears in the Bill of Rights. That same rather
murky language, "except on grounds, and in accordance with
procedures, established by law"-and we could all ask what
those words really mean-appears in section 8 with respect to
search and seizure, and in section 9 with respect to detention
or imprisonment. In fact, they seem to weaken the rights cited
in section 9 in comparison to the equivalent section 2(a) of the
Bill of Rights which affords protection against arbitrary deten-
tion, imprisonment or exile of any person without any excep-
tion. What does that phrase mean-or more particularly, what
is it intended to mean, and why was "exile" omitted from the
latest draft? Again, I should appreciate some enlightenment.
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What can I say that is helpful about section 24 on unde-
clared rights and freedoms? I know that some of the native
groups are unhappy, and I cannot blame them if they feel the
language of the section is not sufficient to protect their status,
rights and claims. After being concerned and often actively
involved with their problems for years, and knowing how
various levels of government have tried to solve those problems
with massive injections of money and various forms of aid, I
have come to the unhappy conclusion that many native peoples
and vast numbers of non-status Indians are far worse off than
they ever have been. I believe that an entirely different and
radical approach must be taken, not only by the people in the
groups to which I have referred, but also by the governments
and institutions that purport to help them. A few words in a
Charter of Human Rights and Freedoms will not enhance
their pride of origin or protect their human rights unless there
is the will on all sides. But if some changes in the language of
the proposed charter can provide the incentive for such a will,
then I would heartily support them.

I have some comments to make with respect to section 44. I
agree with much of what Senator Roblin had to say about that
section because I already had formed my own opinion as to the
possible constitutional problem inherent in it. I must confess,
first, that I am no constitutional expert, and, secondly, that I
have tried out my theory on a couple of colleagues, whose
opinions I respect, and I may not have convinced them.
However, the recollection that I was sure that certain sections
of Bill C-60 of 1978 were unconstitutional in the face of
impressive expert opinion to the contrary, and that my belief
was sustained by the judgment of the Supreme Court of
Canada last year, gives me courage to elaborate my thesis once
more.

Senator Roblin has read the pertinent portions of the ques-
tion put to the Supreme Court of Canada which bear directly
on section 44 of the draft Constitution Act, 1980, that is
included in the proposed resolution that we are studying.
Without repeating those questions in full, I should like to
remind honourable senators that one particular question asked
if it was within the legislative authority of Parliament to enact
legislation to provide that bills approved by the House of
Commons could be given assent and the force of law after the
passage of a certain period of time notwithstanding that the
upper house had not approved them. That is the important
difference in the context and procedure. The section in Bill
C-60 dealt only with Parliament's enacting a bill, while here
we have a Joint Address requesting the Queen to approve an
act passed by the British Parliament. However, I do not
believe that the different approach changes the constitutional
aspect of the question.

Without getting into a laboured legal discussion, I would
like to read other portions of the judgment of the Supreme
Court of Canada which elucidate the course of its reasoning in
reaching its answer to that particular question. They are
extremely pertinent to my argument. In referring to the his-
torical background in which the creation of the Senate as part
of the federal legislative process was conceived, the Suprerne

Court quoted the following words of the Lord Chancellor,
Lord Sankey, in another Canadian case:

Inasmuch as the Act embodies a compromise under
which the original Provinces agreed to federate, it is
important to keep in mind that the preservation of the
rights of minorities was a condition on which such minori-
ties entered into the federation, and the foundation upon
which the whole structure was subsequently erected. The
process of interpretation as the years go on ought not to
be allowed to dim or to whittle down the provisions of the
original contract upon which the federation was founded,
nor is it legitimate that any judicial construction of the
provisions of ss. 91 and 92 should impose a new and
different contract upon the federating bodies.

The Supreme Court goes on to say:
In our opinion, the power given to the Federal Parlia-

ment by s. 91.1 was not intended to enable it to alter in
any way the provisions of sections 91 and 92 governing
the exercise of legislative authority by the Parliament of
Canada and the Legislatures of the Provinces. Section
91.1 is a particularization of the general legislative power
of the Parliament of Canada. That general power can be
exercised only by the Queen by and with the advice and
consent of the Senate and the House of Commons. Sec-
tion 91.1 cannot be construed to confer power to supplant
the whole of the rest of the section. It cannot be construed
as permitting the transfer of the legislative powers enume-
rated in s. 91 to some body or bodies other than those
specifically designated in it.

* (1530)

Later on there are these comments:
The continued existence of the Senate as a part of the

federal legislative process is implied in the exceptions
provided in s. 91.1.

I should like to quote just one further section in answer
specifically to the question that was put to them with respect
to the Senate. It states:

A provision of the kind contemplated would seriously
impair the position of the Senate in the legislative process
because it would permit legislation to be enacted under s.
91 without the consent of the Senate. For the reasons
already given in respect of Question 1, it is our view that
Parliament cannot under s. 91.1 impair the role of the
Senate in that process. We would answer this question in
the negative.

What we are dealing with here is, of course, the proposed
Joint Address of Parliament asking the Queen to approve an
act which would be passed in the British House of Parliament
which would materially affect a fundamental characteristic of
our Constitution before it is sent home. We cannot use the
ordinary legislative process, because that simply is not open to
us in the one last Joint Address to the Queen, but it is,
nevertheless, a legislative procedure that affects the very foun-
dation on which the legitimacy of the Parliament of Canada
depends. I can do no better than quote some of the concluding
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statements of the Supreme Court of Canada in the judgment
to which I have referred. It states:

The character of the Senate was determined by the
British Parliament in response to the proposals submitted
by the three provinces in order to meet the requirement of
the proposed federal system. It was that Senate, created
by the Act, to which a legislative role was given by s. 91.
In our opinion, its fundarnental character cannot be
altered by unilateral action by the Parliament of Canada
and s. 91.1 does not give it that power.

And so I am strongly persuaded that, even if every member of
both houses of this Parliament was prepared to give his or her
approval to section 44, we do not have the legal right to make
the change it contemplates in the power of the Senate by any
means whatsoever without the prior approval of the provinces.

I would add one further observation. Section 44 as it is
contemplated appears to fly in the face of the statement in
section 28. In my view the diminution of power of one house of
Parliament vis-à-vis the power of the other house of Parlia-
ment automatically enhances the power of the latter chamber
and at the same tirne diminishes the powers and rights of the
provinces vis-à-vis the Parliament of Canada as a whole.

Honourable senators, almost since I entered this chamber
and began to understand more fully the parliamentary process,
I have believed that the Senate should have only a suspensive
veto. I think that belief is shared by a majority of my
colleagues here. I do not think, however, that such a change
could be effected in the powers of the Senate without the
consent of the provinces under whatever amending formula
may then be enforced. I know that section 44 rests upon
section 44(1) then being in force, and that that supposedly
final amending formula requires approval of a certain number
of the provinces. The problem as I see it, however, is that the
whole of Part V could presumably come into force by mere
efflux of time and without the consent of the provinces-that
is, if the provinces could not reach the necessary consensus
required under section 38 to force a referendum, or if they
merely decided they would accept Part V as the best possible
or least offensive formula, the right of the provinces to consent
to a change in the powers of the Senate would be lost.

I repeat again that I fully support the principle embodied in
section 44, but I would prefer to sec the Senate's powers
changed later as part of a package deal which, undoubtedly,
would change other facets of the upper chamber at the same
time.

In closing, I should simply like to say, with respect to the
section on amending procedures, that my only hope is that the
formula which is finally approved and adopted will be fair and
will be seen to be fair by ail levels of government, by this
Parliament and ail legislatures and, above aIl, by the people of
Canada whom our Constitution must be designed to serve and
protect.

Hon. Paul Yuzyk: Honourable senators, the Canadian gov-
ernment must be fair to aIl its citizens, including those of the
ethno-cultural groups. In the proposed resolution for a Joint

[Senator Neiman.]

Address to Her Majesty the Queen respecting the Constitution
of Canada, there is no mention at al] of the place and role of
the ethno-cultural groups. There is an indirect reference in
section 15(1). It states:

(1) Everyone has the right to equality before the law and
to the equal protection of the law without discrimination
because of race, national or ethnic origin, colour, religion,
age or sex.

The document constantly refers to, "citizens", "Canadians",
"persons", "evervone", and sometimes "population." This
indicates that there must be people in Canada. The only
reference that can be found to people, however, is only about
natives, and that is found in section 24. That section states:

The guarantee in this Charter of certain rights and
freedoms shall not be construed as denying the existence
of any other rights or freedoms that exist in Canada,
including any rights or freedoms that pertain to the native
peoples of Canada.

Certainly, there is constant reference to English and French as
"the official languages of Canada." Section 23 talks about
"English or French linguistic minority population" of a prov-
ince, and instruction in a "minority language" as well as
"minority language educational facilities."

Although it is implied, there is no specific mention of the
English or the French as a people or a group which, in reality,
cannot exist without a language. He has clearly ignored these
minorities in the Charter of Human Rights and Freedoms. His
obsession is paramountly with English-French relations.
@ (1540)

Eric Wells of the University of Winnipeg, a well-known
journalist and broadcaster, gave a frank analysis of Trudeau's
aims in a recent radio commentary on minority rights in
Winnipeg. Here are some brief extracts from that commen-
tary-a western Canadian viewpoint:

The Prime Minister's chief objective is in having his
Charter of Rights enshrined in our Constitution . . . This
topic is political double-talk about freedom. This is the
unmentionable subject shrouded in sacred fields of myth-
ology of minority rights.

Our politicians talk about minority rights as if we arc
considering one hundred or more ethnic groups.

But minority rights in Canada in this regard only mean
two races, at least within the meaning of the new Charter.

The plain truth is simple-only French and English.
French is to be implanted in seven English-speaking prov-
inces, and English is to be protected in one French-speak-
ing province.

I don't know why the Prime Minister doesn't come out
and say just that ...

Meanwhile, nobody except the deluded will salute 1981
as the year of our freedom.

If the present document becomes the Constitution of Canada,
approximately one-third of Canadian citizens will be the most
deluded. These are the numerous ethno-cultural groups, over
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80 in number, of non-Anglo-Celtic, non-French origin. They
have made significant contributions to the building of this
country and the progress in ail walks of Canadian life. Com-
posed of Germans, Italians, Ukrainians, Poles, Jews, Scan-
dinavians, Baltic peoples, East Indians, Chinese, Japanese,
Portuguese, Indians, Eskimos, and many other groups, this
third element of the population of Canada is much more
numerous than the French in aIl provinces, except Quebec,
New Brunswick, Prince Edward Island and Newfoundland.
Yet, they have no place in the new Constitution.

What concerns the leaders and active members of these
non-Anglo-Celtic, non-French groups is that the present Tru-
deau government has ignored many of the recommendations of
the Royal Commission on Bilingualism and Biculturalism, and
particularly many of the recommendations of the Special Joint
Committee of the Senate and of the House of Commons on the
Constitution of Canada, tabled in both chambers on March
16, 1972. It should be noted that the Joint Chairmen were
Senator Gildas Molgat, who is still with us in this chamber,
and the Honourable Mark MacGuigan, the Minister of Exter-
nal Affairs in this government.

In my judgment, this joint parliamentary committee was
closer to the people of Canada than our Prime Minister and
our premiers of the provinces. In its two years of intensive
effort, the committee held 145 public meetings, including 72
sessions in 47 cities and towns located in ail the provinces and
territories. The 1,486 witnesses who appeared before the com-
mittee ranged from acknowledged experts, leaders in various
walks of life, representatives of various institutions, organiza-
tions and ethnic associations to students and common people,
such as labourers, farmers, housewives, trappers and others.
Some witnesses made presentations in languages other than
English or French, and there was a full parliamentary session
in Vancouver using Chinese. Mayors and cabinet ministers
made appearances before the committee. This large-scale na-
tional exercise in participatory democracy was a method of
ascertaining public opinion which falls just short of conducting
a referendum.

The final report of this parliamentary committee embodies
recommendations hammered out as a tolerable and reasonable
exercise. It reflects our agreement, arrived at by representa-
tives of aIl political parties, as well as the differences of
opinion within the parties. Taking into consideration the con-
sensus of public opinion, when it was clearly evident, as well as
their own personal views, the members of the committee, who
themselves were fairly representative of Canadian society,
have presented proposais that reflect the main streams of
opinion of this diverse population. It was largely a majority
report, in which the parliamentarians acted in the best inter-
ests of Canada as a whole, to which I can testify as I was a
member of the steering committee.

This report on the Constitution of Canada, comprising 37
chapters and 105 recommendations, is a blueprint of the new
Constitution and therefore should be at the fingertips of ail
Canadians interested in constitutional revision and problems. I
have no intention of summarizing the chapters or noting aIl the

recommendations, only a few of which have been implemented.
I shall concentrate on the place and rights of the non-Anglo-
Celtic, non-French element that composes nearly one-third of
the Canadian population which has been left out of the
proposed Constitution Act, 1980.

The first recommendation advocates, and I quote: ... a
new and distinctively Canadian Constitution, one which would
be a new whole even though it would utilize many of the same
parts." This apparently, is being carried out. Further, it states
that this Constitution ought to be "both an inspiration and a
mirror for its community". This cannot be said about the
present proposal. The 1972 report stated that "the Canadian
reality of today" was "an independent, democratic, officially
bilingual, multicultural, federal state." This can be considered
as the Canadian identity and, because of the continuing pro-
cess of immigration, will be for generations to come; hence, it
should be embedded in the new Constitution.

In the 1972 report much emphasis was placed on the
preamble to the new Constitution, which the present proposal
lacks. Here the Canadian nation is distinguished as "a free
people in a free society; a country characterized by rich
diversity in linguistic communities, cultural heritages and
regional identities; a country where individual fulfilment is the
fundamental goal of society; a country where individual
Canadians look to the state not simply as a vehicle by which to
serve their own self-interest but as a vehicle by which they can
contribute to the well-being of other Canadians."

e (1550)

The basic objectives recommended for inclusion in the
preamble to the new Constitution are the following:

1. To establish a federal system of government within a
democratic society;

2. To protect and enhance basic human rights;
3. To develop Canada as a bilingual multicultural

country in which aIl its citizens, male and female, young
and old, native peoples and Métis, and aIl groups from
every ethnic origin feel equally at home;

4. To promote economic, social and cultural equality
for ail Canadians as individuals and to reduce regional
economic disparities;

5. To present Canada as a pluralistic mosaic, a free and
open society which challenges the talents of her people;

6. To seek world peace and security, and international
social progress.

The joint parliamentary commitee endorsed the entrench-
ment of certain basic political, legal and human rights, includ-
ing provisions contained in the Canadian Bill of Rights in
1960. There is no need to outline these rights, as most of them
are found in the present proposed resolution.

Because language is a vital part of the culture of most
peoples and because its recognition is of great symbolic impor-
tance, chapter 10 on Language Rights is one of the longest in
the report of 1972. The committee recommended that English
and French be constitutionally entrenched as the two official
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languages of Canada. For the most part the language recom-
mendations have been adopted in the present resolution.

An important recommendation that was not adopted was
the one recognizing the parents' right to choose the language
of instruction in publicly-supported schools where a sufficient
number of persons could justify the provision of necessary
facilities. Clause 23 of the resolution complicates this matter,
in that citizens must continue with the "first language learned
and still understood," either English or French, requiring
parents "to have their children educated in that language."
The choice of Canadian citizens is definitely restricted, and
immigrants who have no knowledge of either official language
have no choice but to accept the language of the province,
which they might not prefer. I believe that most people would
approve the parents' right to choose the language of instruc-
tion as advocated in a United Nations covenant.

The report of the Constitution of Canada of 1972, showing
awareness that large groups of Canadians speak other lan-
guages, particularly in the western provinces where languages
of German, Ukrainian, Italian and other groups are spoken
more than French, approved constitutional recognition for
these languages. One way of recognizing the contribution to
Canada of these non-Anglo-Celtic, non-French groups is to
regard their languages not as foreign but to give them the
status of Canadian languages as an integral part of the
Canadian linguistic mosaic. Some of these languages are now
taught in the public school systems and universities of Alberta,
Saskatchewan, Manitoba, Ontario and British Columbia.

Since the languages of the third element ethnocultural
groups are "regional rather than national," the report of 1972
recommended that it would therefore be appropriate that
specific recognition be given to them at the provincial level.
This recommendation would confer no additional rights upon
the provinces, for section 92.1 of the B.N.A. Act gives the
provinces power to amend their own constitutions, and section
93 gives them the power to make laws in relation to education.
The joint parliamentary committee advised that:

The Constitution should therefore provide in its section on
language rights that provincial legislatures may confer
rights on other language groups with respect to use in the
legislatures themselves, or in government administration,
the courts, and education in publicly supported schools.

Here, I would like to interject a personal note. Having been
born in Saskatchewan of pioneer Ukrainian stock, I learned
Ukrainian from my parents, and at Saturday schools conduct-
ed in Ukrainian halls in Saskatoon, and I took higher courses
at the University of Saskatchewan. My children have studied
Ukrainian in the secondary schools of Winnipeg; and two of
them continued with the language and literature at the Uni-
versity of Manitoba.

I would now like to quote a gem from Ukrainian literature,
a short verse from a longer poem of the great poet Taras
Shevchenko, written 140 years ago, which I believe is very
appropriate on this occasion.

Uchitesia, braty moyi,
Dumayte, chytayte,

[Senator Yuzyk.]

I chuzhoho nauchaytesh
Svoho ne tsuraytesh.

For the benefit of those who might not have understood the
language of some three-quarters of a million of Canadian
citizens, here is the translation:

Learn my brethren,
Think and read,
Study other cultures,
Do not shun your own.

In chapter 29, on education, the report of 1972, recognizing
bilingualism and multiculturalism, considered that this fact be
appropriately reflected also in the policies of provincial govern-
ments and that the federal government must have certain
obligations in this respect. I quote from the conclusion:

Moreover, where a province confers a particular public
right upon a language group, it would be appropriate for
the federal government to provide a measure of financial
assistance. By doing so, it would help the provinces to
provide a valuable public service to a group of citizens.

It is gratifying to know that since this report the federal
government has been providing financial grants to provinces
which have introduced German, Ukrainian, Polish, Hebrew
and other languages in the public school system, even without
a provision in the Constitution.

That being the case, it could have been expected that the
constitution of the proposed resolution now being considered
would give some kind of recognition to the non-Anglo-Celtic,
non-French languages. Alas, one would have to look in vain.
Instead, there is a "beating about the bush" or, more aptly
described, "nothing" clause. I quote clause 22:

Nothing in sections 16 to 20 abrogates or derogates from
any legal or customary right or privilege acquired or
enjoyed either before or after the coming into force of this
Charter with respect to any language that is not English
or French.

We are to be grateful for small mercies.
The joint parliamentary committee in 1972 stated that the

preamble of the new Constitution should recognize Canada as
a bilingual and multicultural country. Although English and
French should be recognized officially, there should be no
official culture in Canada. The committee made the following
statement in this regard:

One of the deepest aspects of our national character has
been its cultural tolerance towards minority groups.
Canadians do not feel the need to impose a common
culture nor to divorce people from their cultural roots. All
democracies allow their citizens freedom under law, but
many do not go so far as to allow cultural freedom.
Canada must continue to do so, but more consciously and
more effectively.

e (1600)

Now let us look at the proposed resolution. One will look in
vain and will not even find the word "culture" in the whole
document. I suppose that this must be logical for the govern-
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ment, as there is no reference in the document to the people of
Canada or to the Canadian nation.

If we cannot look to the Canadian Constitution of 1980 to
find the reflection of the Canadian reality, we can look at the
actions of the Trudeau government. In response to Book IV of
the Royal Commission on Bilingualism and Biculturalism, of
which Senator Frith was a notable member, and to announce-
ments of a policy of multiculturalism by the provinces of
Manitoba and Alberta, Prime Minister Trudeau announced a
federal policy of multiculturalism on October 8, 1971, in the
House of Commons, which received the endorsement of all
parties.

After the fall election of 1972, Trudeau's minority govern-
ment, sensing the mood of the country, established in Novem-
ber a Ministry of State responsible for Multiculturalism of
which Dr. Stanley Haidasz, now Senator Stanley Haidasz,
became the first minister. This ministry, now headed by the
Honourable Jim Fleming, has been active to the present day.
Its annual budget of some $10 million made it possible to
expand a variety of programs in the multicultural field, includ-
ing assistance to provinces to implement courses in ethnic
languages with the public school system.

In May 1973 the Canadian Consultative Council on Mul-
ticulturalism was appointed, consisting of approximately 100
members representing most of the ethnocultural groups. This
advisory body holds annual conferences and publishes reports
for the consideration of the Minister of Multiculturalism. For
several years, Senator Peter Bosa, ably chaired this council.
Today the C.C.C.M. chairman is Mr. Lawrence Decore, an
Edmonton lawyer.

In the meantime, most of the provinces have adopted a
policy of multiculturalism and many have established minis-
tries responsible for cultural and multicultural activities. Some
of the provinces have included language courses in German,
Ukrainian, Italian, Polish, Hebrew and other non-official lan-
guages in the curricula of the public schools, primary and
secondary, with some financial support from the federal
government.

Multiculturalism, based on the preservation and perpetua-
tion of the languages and cultures of various ethnic groups, to
be shared by all Canadians, is a living fact of Canadian life. It
is steadily gaining momentum. For the sake of harmony and
unity, this reality of Canadian society must be recognized in
the new Canadian Constitution. The Special Joint Committee
on the Constitution of Canada must seriously study the report
of the joint parliamentary committee of 1972. If its wants to
gauge public opinion properly, this special committee will not
be able to meet the deadline of December 9 but must continue
its work for at least four months. It must have a mandate to
carry out substantial amendments, otherwise it can be expect-
ed that there will be trouble throughout the country.

Regardless of how we identify Canada, whether in terms of
geography, governmental institutions, natural resources or
human resources, such as ethnic and cultural communities,
these are not enough. A state is constituted paramountly by

the collective will of the people to live, work and sacrifice
together for the common good. If this will falters, then inevita-
bly the nation falls. We know from history and experience that
the common strain binding Canadians together is a pervading
goodwill towards persons and peoples other than their own,
and their love of this great land.

In the words of the report of 1972, "a modern Constitution
for Canada is ultimately a restatement of our faith in ourselves
and our country." Our faith in freedom and democracy, truth
and justice, equality and brotherhood and co-operation and
peace has been the strength that has maintained Canadian
unity, which has produced progress, prosperity and general
happiness for Canadian citizens. This faith and work has built
a great and dynamic Canadian nation. Let us continue along
this proven path to build a better Canada.

Hon. George J. Mcllraith: Honourable senators, it is with a
sense of real trepidation that I attempt to speak on this
subject, first, for the simple reason that there is so much in it
that requires to be spoken about and examined by both the
Senate and the other place; secondly, because I am sensible of
the long-term effect of this legislation, as distinct from the
more regular type of legislation that we pass or reject in this
chamber from day to day; and, thirdly, because I am perplexed
by the procedure adopted.

Because of its very nature, the proposed legislation is not
being passed by the Parliament of Canada, but-at our
request, presumably-by another Parliament in another coun-
try, albeit a friendly country; and 1, as a Canadian do not
particularly relish that process when we are dealing with such
a substantive matter as this.

I suppose the best way in which I can attempt, in the few
minutes at my disposal, to deal with this enormous subject is to
take a look at the actual motion that we shall be voting on
tonight. Let us look at it for a moment. It calls for the
appointment of a Special Joint Committee of the Senate and
the House of Commons. That is simple enough. What is that
committee to do? It is not our usual type of committee that
undertakes studies or deals with legislation that comes before
us.
e (1610)

The committee is:
-to consider and report upon the document entitled
"Proposed Resolution for a Joint Address to Her Majesty
the Queen respecting the Constitution of Canada"

That is the purpose. What are the members of the committee
to do in fulfilling that purpose? They are:

-to recommend in their report whether or not such an
Address, with such amendments as the Committee consid-
ers necessary, should be presented by both Houses of
Parliament to Her Majesty the Queen;

Then there is a fourth rather unusual little thing tucked into
the motion:

That the Committee submit their report not later than
December 9, 1980.

80084--72
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Honourable senators, I have long honoured certain days in
December for a very special purpose in my life, but I have not
yet had explained to me why December 9, 1980, is chosen in
this instance, and why the haste for the committee's report. I
know they cannot adequately examine the many points
respecting the Constitution raised in the document before
them, hear the witnesses, examine the law and draft suitable
amendments, and so on, in the period of time allowed them.
Ail I can say to then is that 1 wish them well in their work. 1
will be glad to help them in any way I can, but I do not like
limitation of time very much.

I was feeling this concern when the matter was being
debated in the other place. On October 21 I sought informa-
tion, knowing that this was only a document that was before
the committee and not a legislative measure of the Canadian
Parliament. There are many ways by which honourable sena-
tors-the members of the other place can speak for them-
selves-can react to legislation by way of acceptance or
amendment, as they see fit. As I say, I sought to inform myself
about ail of this, and to find out whether, since we were not
going to directly enact legislation, those responsible were going
to do the next best thing and bring the Address itself before us
for our direct examination, and such treatment as we in our
wisdom might see fit to give it.

In any event, our leader took my questions as notice, and
answered them. I will not repeat the answers he gave. I can, I
think, with propriety, say that I did not think they were very
satisfactory.

Among other things, the leader said that he would bring a
statement before us. In that respect, I should read a little bit
from page 958 of Debates of the Senate of October 27 last
where the leader is reported as saying:

Honourable senators, in the course of this debate I
would be pleased to bring to the chamber a statement
from the government on the particular point raised by
Senator Mcilraith. I can give him the assurance, however,
that since he raised that point and other points the other
day, a good deal of discussion has been held with advisers
to the government and with the ministers to make sure
that the rights of both houses are zealously protected.
Certainly every effort will be made to assure that the
rights of both houses are zealously protected. Honourable
senators, of course, are aware that the procedures in
which we are involved lead us into some uncharted waters.

Well, the latter sentence is exactly what I had been saying.
The procedures sought to be set up would lead us into unchart-
ed waters. The leader continued:

There is a lack of precedents. I give the assurance again
that a statement will be brought to this chamber in the
hope that honourable senators will be satisfied on certain
points. Certainly, as I have said, the question raised by
Senator McIlraith has been under study.

Now, I conclude from that that the Honourable Leader of
the Government in the Senate was answering in his dual
capacity of government leader in the Senate and a minister of

[Senator Mcilraith.]

the Crown speaking for the cabinet. I thank him for that, and I
will not go through the points of difference.

A couple of days later the leader did come before us with a
statement, much of which dealt with procedural matters I will
not concern myself with at this stage. However, one thing he
did say was that the procedure being adopted-that is, a
special joint committee to sit until December 9, and examine a
document that is not before Parliament-provides, first, great-
er opportunity for public input, and, secondly, a flexible forum
for detailed study.

That kind of setting up of a committee could be done at any
time with reference to any matter before the Senate for its
acceptance or rejection. The usual procedure is to set up a
committee to study such a document after the document itself
has been laid before the house for its action. That was not the
procedure respecting the matter with which we are dealing.
The Address is not before us. There are, of course, other points
of that kind.

The honourable leader then goes on to say what his view of
the procedure is, and this can be found at page 977 of Hansard
of October 28. I am satisfied from his statement that there
may be a further looking at the procedure by those directly
concerned-that is, the leader himself and the cabinet-and
for reasons that will appear later in my remarks I hope his
statement means exactly what it says. It will be seen from the
answer and the subsequent statement that we have a wide
ranging commitment by the government to permit full con-
sideration of our views, and I want to thank the honourable
leader for it.

There are other things, of course, in the statement on these
procedural points. I am not going to fight with the leader now,
but I would read again from page 979 of Senate Hansard:

AIl honourable senators know, however, that, as is
customary in committee proceedings, they are entitled by
the rules and by tradition to participate in the committee
proceedings, but they cannot, of course, vote or move
amendments. Senators who are not members of the com-
mittee are invited to participate in the committee's activi-
tics to the extent that they have enjoyed those privileges
in the past. Honourable senators may therefore feel
assured on this point.

Well, I just want to point out that no such assurance can be
given in the Senate. This is a special joint committee. The
Senate procedure, which is very adequate on that point, is not
available to a joint committee, which sets up its own proce-
dure. The Senate members will be in the minority. I cannot
speak for what the committee will do, because it is not yet
created, but I am not very much inclined to believe, bearing in
mind the shortage of time and the past practice of joint
committees, that our procedure is likely to prevail.

I leave it at that, but I must say very directly, "Let all things
be done decently and in order". I would like to approach this
great subject that way, if I can.

Let us look at the resolution itself. The document referred to
has on its cover "The Canadian Constitution 1980", and that
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seems a good enough description of what is being proposed by
this unusual procedure. But what is that document? What are
its contents? Since this subject began to interest me long
before I started my parliamentary life, and has continued to do
so, I want to look at the document itself. It is in the form of a
resolution for a Joint Address of the two houses of the
Parliament of Canada to Her Majesty the Queen. In addition,
this resolution contains an awful lot of legislation. What kind
of legislation? It is not legislation to be passed by the Canadi-
an Parliament, but legislation that we are asking Her Majesty
to cause to be laid before the Parliament of the United
Kingdom. For what purpose? So that they may enact it for us.

* (1620)

Let us look at what we are asking them to enact. It is this
proposed resolution that we do not have the opportunity to
examine even in the way we examine a minor bill on some
routine matter that comes before us. This resolution does
many things. It proposes to change section 17 of the B.N.A.
Act which, in rather clear language, says that Parliament shall
consist of the Queen, the Senate and the House of Commons.
The proposed permanent amending formula, namely, Part V of
the resolution, and particularly section 44, changes the very
nature of one of those houses of Parliament without the
Canadian Parliament dealing with it. I am ail for parliamen-
tary reform, and I have been for a long time, and I have been
pretty impatient at times, but I am not happy to see our
Parliament reformed in this indirect way by the Parliament of
another country.

Honourable senators, I will not go through the resolution
clause by clause because it is my understanding that several
others wish to speak before the deadline we have set for
ourselves.

Parliament did attempt to deal directly with some of these
matters in what was known as Bill C-60, when there was an
attempt to sharply change or replace one of the houses of
Parliament. The matter was referred to the Supreme Court of
Canada. I happen to respect the Supreme Court of Canada
and, in the course of a lengthy well-reasoned judgment, it
seemed to me that it indicated that this subject was of direct
concern to the provinces. We could argue it at length, but I do
not want to digress by arguing the details of that judgment.
Certainly, I think that all honourable senators would have to
grant that it seemed to indicate the question of this house of
Parliament, at least in part, was of direct and immediate
concern to the provinces.

Unless Part V of this resolution is changed by the temporary
amending procedure, at the end of two years it becomes
permanent, and we, in dealing with such legislation, have every
reason to believe that it may be permanent. Whether it will be
a permanent amending formula, I cannot tell, but certainly no
one can tell me it will not be the amending formula. Therefore,
it must be viewed in that light.

Although some of the sections of Part V are confusing to
read, and they are certainly not a monument of draftsman-
ship-in fact, I think they are devoid of distinction-it seems

to me that they diminish the authority of the provincial
legislatures. Provincial legislatures, like ail parliaments, come
and go, by statute, at least every five years-and some of them
more frequently than that-but while they are there, they have
full sovereignty over those matters within their legislative
competence. I am one of those who, while disliking at any
given time a particular provincial legislature or its internal
structure, respect provincial legislatures. I do not relish the
prospect of seeing their authority bypassed. The resolution
diminishes their authority by authorizing the bypassing of the
legislative body by a referendum procedure.

I am not talking about the temporary amending formula
during the two years; I am talking about what will be the
permanent amending formula. I doubt the wisdom of that
proposition, never mind the legality of it, although I am sure
the courts will deal with this matter. However, I am concerned
with the political wisdom of such a step. To me it is not
desirable.

While viewing the last federal-provincial conference on
television, several things came through apart from the particu-
lar words said. One of the things that came through was that
we have deteriorated in this country, in dealing with our
Constitution, from a process of conciliation and seeking con-
sensus to a doctrine of confrontation. I saw one province
confronting another with this and that, and confronting the
federal government. The whole atmosphere was one of con-
frontation. I regret and deplore that. I think we must set
ourselves on the path of adopting the tried and true and better
procedure of seeking to obtain consensus by way of concilia-
tion. I say that with full reservations about the lack of respect
I may feel for the conduct of one or another of those 11 men.

What else does this proposed resolution seek to do? I have
mentioned what it seeks to do in connection with one of the
houses of Parliament. I would point out at this stage that that
house of Parliament was created, as ail honourable senators
know, and anybody dealing with the Constitution would know,
at the request of some of the colonies in the years immediately
preceding 1867 as the basis on which they would come into
Confederation so that they would be protected in their regions
from the mere population figures of the elected flouse of
Commons. We are to take away that regional protection by
this document. We are to diminish the authority of the prov-
inces by the use of the referendum. Further, I am not even
going to say that it is only when they have rejected a proposai
that we make "an end run"-since this is the football season-
around the provincial legislatures directly to their people.

Then there is the matter of parliamentary reform within
provincial jurisdiction-that class of matters that is exclusively
within provincial jurisdiction. Our present legislation seems to
permit such amendment after consultation with them. They
have great powers of amendment in their own areas of jurisdic-
tion now, but we are asked to diminish their ability to act in
that field.

As I read these clauses, with great deference, I feel they
need much improvement and redrafting. In fact, I do not like
to see them here at all. I think they are not germane to the real
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purpose. It even appears that they may permit the federal
Parliament, without reference to the provincial legislatures,
but by going this circuitous route of referendum, to make
amendments in that area. I do not assert that as a firm
opinion, but these clauses appear to permit that.
* (1630)

The resolution goes on to deal with the subject of equaliza-
tion. Equalization has become in comparatively recent times, a
most important and well-accepted practice. It was developed in
this country in a peculiarly Canadian way, but by Canadians
and for Canadians in Canada, and it works. I know one
premier or another who will argue certain things about it at
certain times, but it works.

I went through some of the changes and made speeches in
the other place during these years, and I am proud, as a
Canadian, of our achieving what to me seems a very sensible
and important principle for Canadians in many parts of
Canada. Yet, we have some clauses in the resolution dealing
with equalization that are rather short. They can be attacked,
perhaps because they don't do much, but that is not the point I
am raising in this abbreviated way. However, understanding
the situation of some of these provinces when the process of
equalization, as we now know it, was developed, I cannot
understand why it is proposed to be done by the United
Kingdom Parliament without consultation with the provinces.
Surely equalization is a greater thing. As I say, I am very
proud of our achievement in the field of equalization, and I am
second to none in asserting that, and surely it is something that
we can do decently and in order with the concurrence of the
provinces. We have worked it out over these last-how many
years is it since we first got what we call-

Senator Roblin: Thirty.

Senator Mcllraith: Actually, there was a little bit of agree-
ment on taxation before that. The provinces were dealt with a
little differently in some of those agreements during the war
years. Senator Roblin says thirty years-

Senator Flynn: Fifty-five.

Senator Mcllraith: I would say its roots were a little earlier.
It was 40 years ago. In any event, honourable senators, I leave
that subject there with you. That is another important item
that is in this package.

The next thing included in the proposai to the United
Kingdom is that they are to legislate substantively for us a
Canadian Charter of Rights and Freedoms. If you analyze
those different sections, you see they include many different
rights. Some of them are mere transfers from the Canadian
Bill of Rights; others are transfers from sections of the British
North America Act, perhaps suitably slightly amended. I have
no criticism of that.

There are some other rights and I want to deal with them.
Leaving aside for the moment anything about language under
that general heading, because I do not think that is where the
language provision belongs-and I support, as will appear
later, the subject of language in this bill and, similarly, the
subject of the right to move about Canada-the other rights

[Senator Mcllraith.]

will be strongly attacked, undoubtedly, for their inadequacies.
Many will say that they leave out many things that should be
in them; others will say they have got in them things that
should not be in them, and that will only lead to endless
litigation when a particular province passes a particular act
because, mark you, those rights are binding on the provinces.
They are not binding merely on the federal area of jurisdiction
of the Parliament of Canada which is about to approve this
legislation.

1, for one, have always viewed a Charter of Rights and
Freedoms as some great document that serves as an inspiration
to Canadians as well as adding to the guarantee of their
freedoms and rights. I want it to be a great document of
inspiration, a guarantee of my existing rights and perhaps an
extension of them, and done in Canada by Canadians after full
discussion, and accepted by the Canadian people. No charter
of rights in any country is any good unless those who have the
responsibility for legislating it have the support of the people
generally.

What does the proposed resolution do? It appears to do
these and some other things. It brings back the British North
America Act to Canada-and here I commend the govern-
ment most strongly for taking the initiative to bring it back-
and in doing so it puts in Part IV, a proviso that is very fair,
and, I think, ingenious, that the Constitution cannot be
amended in the first two years, subject to certain exceptions,
without the consent of all the provinces.

That, obviously, is not an acceptable thing as a permanent
structure. There can be no doubt about that. It is just not good
enough. So it sets up in those clauses preceding Part V an
amending formula for use in those two years in attempting to
get a permanent amending formula. That is a very good and
ingenious approach, and I approve it. That temporary amend-
ing formula to be used for the purpose of obtaining an
amending formula in the next two years. It involves the
consent of a combination of provinces, and that part of it is
excellent. It also contains a referendum provision-that I am
quite tolerant of-in order to break a deadlock that might
arise in trying to get an amending formula. There is nothing in
the proposed measure that says that use of the referendum in
that connection is limited to breaking a deadlock after the
governments directly concerned have had an opportunity to
use the regular method. I hope the committee will pick that
up. It is not a very difficult matter to correct.

a (1640)

This legislation deals with an act of another country, albeit
a friendly country and one which I respect. It is not an
ordinary picce of legislation; therefore, we are not given the
chance to deal with it in a substantive way. Instead of being
what I thought it was-a proposai for legislation to patriate
our Constitution-it is a piece of substantive legislation deal-
ing with many other matters, the first of which is the very
structure of the Canadian Parliament itself. With great defer-
ence to members of the media, they believe it to be a mere
return of the Constitution to Canada so that Canadians can
deal with it, plus a temporary amending formula. It deals with
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much more. The Canadian Charter of Rights and Freedoms,
in addition to the usual contents of such a charter, includes
language rights and language education rights. I support those
language rights, but they should be in a separate provision.
The Quebec referendum certainly created a situation we have
to take account of.

Bearing in mind what I have said, and bearing in mind that
we are diminishing the rights of the provinces-to me almost
irrelevantly and unnecessarily-at a time when vast areas of
this country are experiencing feelings of frustration and aliena-
tion, I think we should deal with the substantive amendments
that are not related to patriation and an amending formula in
a direct and honourable way. I could be justified in mention-
ing, without attempting to define them, the problems
experienced by the Province of Quebec and what they have
gone through during the past 15 years, which culminated in a
referendum. Bearing in mind all those things, I ask the Gov-
ernment of Canada to consider again these matters. I think it
should consider them carefully, even at this eleventh hour, to
see if it is possible to withdraw those parts of the resolution
and proposed legislation which deal with matters of substance
and not the mere formality of bringing the Constitution back
from the United Kingdom.

In addition to the alienation I have spoken of, there are two
other things I should mention. There are many people still
living in Canada-and many students know about this-who
are proud of the achievement of the Imperial Conference of
1926 and the subsequent conference of 1930, which culminat-
ed in the Statute of Westminster. I hope honourable senators
will read the debates leading up to that Joint Address. It was
made clear then that the United Kingdom had no longer any
right to legislate for Canada. It is true that at the behest of the
provinces a little amendment was put in to enable us to carry
on until we got the Constitution wholly back here.

1, for one, as a young student, probably because I had
nothing else to do, or for whatever reason, followed those
conferences and was proud of them. I was very proud when the
Address was passed by the houses of the Canadian Parliament
and we got the legislation that made it clear that the last
vestige of colonialism was removed and we were to have
complete freedom and independence. Yet, by this process now
before us we are asked, on substantive, internai matters in
Canada, to return to a state of colonialism to procure their
passage, instead of carrying out that responsibility here in
Canada.

I ask and beg the government, parallel with the work of the
committee, to look at these things to see if they cannot do
something that would prevent adding to the alienation current-
ly felt by so many of our people. I ask the government not to
alienate those Canadians who are not yet alienated. I ask the
government to not humiliate any part of our Canadian
citizenship.

Honourable senators, I have been a little longer than I
anticipated. You have been very courteous and patient in
listening to me. I want to leave the matter with you. 1, for my
part, am going to vote-and I urge everyone do the same-for
sending the document to committee so that the committee can

get at its work. I hope that my plea to the Government of
Canada will be listened to.
* (1650)

Hon. Orville H. Phillips: Honourable senators, my col-
league from Prince Edward Island, Senator Macquarrie,
began his address by saying that this was an historic debate.
Seldom do I get the opportunity to disagree with the distin-
guished gentleman. However, I do not feel that this is a
debate. To me, a parliamentary debate should consist of
discussion, consideration of the various viewpoints put for-
ward, and the possibility of amendments flowing from the
discussion. This procedure, to date, has not given us that
opportunity.

As a member of the minority in this chamber, I am quite
accustomed to the feeling of futility and frustration that
develops late in a debate. However, in this case those feelings
developed before the resolution was even presented on televi-
sion or, at a later date, presented to Parliament.

Before the First Ministers' Conference began, the federal
government, without parliamentary approval, spent millions on
advertising, presenting the viewpoint of the federal govern-
ment. The Office for Canadian Unity was converted into a
propaganda organization reminiscent of those existing in Ger-
many and Italy before World War Il. Wild geese and beavers
became our constitutional experts.

I would remind honourable senators that both Germany and
Italy used a bird in their propaganda efforts, the bird being an
eagle. Their eagles became bombers. I do not expect that that
will happen to our wild goose. I think the last budget pretty
well crippled him, and I do not expect to sec him flying for a
while.

The pattern followed throughout this procedure-presenting
the resolution in what Senator McIlraith has termed "a most
peculiar manner"-reminds me of the book Animal Farm in
which the animals took over the farm and began to operate it
in what I suppose Mr. Trudeau would term co-operative
federalism. It eventually got to the stage where the pig sold the
horse when the horse was no longer able to work.

Honourable senators, I know who is being sold down the
river in this case.

The second development that disturbed me was the leaking
of the so-called Kirby document, a document prepared by an
official in the Prime Minister's Office in which the government
was advised to avoid parliamentary debate and get the resolu-
tion into committee. There, of course, it is much casier to
control the procedure and also the press coverage. It is quite
easy to hand out announcements, and the press will not go
looking for anything else.

When the provinces expressed their concern, they were
ignored, pushed aside. They knew nothing. Only the wise in
the PMO knew the procedure to be followed.

After the First Ministers' Conference failed, there was a
new and rather unusual angle introduced into the debate, that
being that it was unpatriotic to oppose the views of the Prime
Minister. The premiers were portrayed as being power-hungry,
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ambitious, and uninterested in the whole of Canada. This
treatment of the premiers-and through the premiers the
provinces are affected-is particularly offensive.

The premier of my province, who seems to cause the Prime
Minister some concern-he can't even recall his name-did
not purchase a false birth certificate and run for cover in the
last war. He walked through Europe during the war after he
was shot down. The Prime Minister toured Europe after the
war was over. I think his standard of patriotism compares with
that of the Prime Minister.

In case anyone has any doubts that the Office for Canadian
Unity was used for propaganda purposes, let me remind you
that the budget for that office was increased from $6 million to
$35 million per annum. The Senate budget is $15.1 million per
annum. I do not think I need elaborate further on that.

Canada was created as a union as a result of a legal
agreement between the provinces which created the federal
government. Now we find the federal government attempting
to break this agreement. First the MPs became nobodies, and
now the provinces are classified as unimportant.

lt was rather a paradox that during the seventy-fifth anni-
versary of the western provinces of Alberta and Saskatchewan
everyone, including Mr. Trudeau, reminded Canadians what a
great nation we have built. At the same time we were being
bombarded with propaganda from the Office for Canadian
Unity stating that we needed a new Constitution, bring it
home, make it work.

During all of this artificial hysteria-and I use that phrase
in company with the Prime Minister-no one has taken the
time to ask why it is we need a new Constitution. When, where
and why did our present Constitution go wrong? Where has it
failed us?

* (1700)

We should pause to ask ourselves these questions: First,
what are the weak points in our present Constitution? Does the
resolution before this chamber correct those weak points? This
examination cannot be conducted in the present atmosphere of
futility, hostility and indecent haste. We should also ask
ourselves which section of the present Constitution is respon-
sible for inflation. Is the written or the unwritten part of the
Constitution the cause of our high rate of unemployment? We
should also ask ourselves if the proposals contained in the
resolution correct any of the faults that we find in the present
Constitution. Are we providing a means of combatting infla-
tion? Are we providing those over one million unemployed
Canadians with an opportunity and the right to work? Canadi-
ans have always enjoyed unwritten freedoms as part of their
heritage. Does the resolution improve upon those freedoms, or
are we restricting those cherished freedoms?

I ask you, honourable senators, to look carefully at the
attitudes towards Confederation created in the provinces. Not
one of the ten provincial partners in Confederation has
expressed complete satisfaction with these proposals. Many of
the provinces are uneasy, dissatisfied, and, in some cases,
vigorously opposed to the federal government's unilateral

[Senator Phillips.1

action. Is this any way to terminate the legal agreement which
led to our Constitution?

I ask you to compare the provincial concern with the
indecent haste to get this resolution into committee and to get
it out of committee by a specified date, and I ask you if the
limitation, and the manipulations and mutilations donc to our
parliamentary system are really necessary.

I remind you of another aspect of the Kirby document. It
was to get the resolution into committee and then distract the
public's attention from the work of the committee by coming
out with some more relevant pieces of legislation that the
people would be interested in and concerned with, such as
bringing in a budget or bringing in an energy policy to distract
the attention of the Canadian citizens from the committee.

The referral to a joint committee with a time limitation is a
dangerous precedent. In the past we have had a number of
joint committees of the Senate and the House of Commons.
We had a joint committee dealing with the Public Service
Staff Relations Act. That committee took six months or more
to consider that act. The Constitution gets one month!

There was a joint committee to deal with the national
anthem. That committee sat for a number of years, eventually
arriving at a solution. But the Constitution gets one month!
Surely, the Constitution is worthy of the same amount of time
as the national anthem.

It is dangerous, honourable senators, to establish a time
limit. Suppose the federal government introduces a resolution
dealing with energy matters; suppose it establishes a joint
committee and says, "Take two weeks," and the members of
both houses say, "Two weeks is insufficient time." "You only
took a month on the Constitution; why should you take more
on the study of energy matters?"

Further amendments are on the horizon. Both the Prime
Minister and the Minister of Justice have made that quite
clear. Will those amendments be proposed and enacted in the
same manner, with the same limitations, manipulations and
mutilations?

Only a few hours were allocated to the House of Commons
debate before closure was introduced. Will future amendments
be introduced just prior to an election, with closure being
enforced in order to make sure that a dying government has its
way before an election? The Prime Minister has already
threatened further closure, if there is further debate after the
resolution is returned from committee. Honourable senators,
what will happen if we, or the members of the other place,
attempt to debate that committee report? Anyone who saw the
Leader of the Government tiptoeing through the tulips to
avoid the questions of Senator Mcllraith must have some
concern.

Why has July I become what I term "a constitutional
doomsday"? Why is it necessary to override so many of our
parliamentary procedures and place in this resolution the
artificial deadline of July 1?

Honourable senators, when you vote on this resolution you
have the opportunity to express your faith in our procedure as
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it has been followed, and followed successfully, for 113 years.
Again I emphasize that this resolution, conceived in closure,
delivered in deceit and manipulated by majority into commit-
tee, will end our Canadian co-operation and will further divide
this country. The next step will be an announcement from the
Prime Minister's Office that only the Trudeau precedent
established in this resolution will apply to all future Parlia-
ments. We will have mandarins, such as Pitfield and Coutts,
duly coached by Kirby, running Parliament rather than the
parliamentarians themselves. That is a matter of great
concern.

Is any amendment to the Constitution worth the pattern you
are establishing here today? Instead of proceeding with this
indecent haste, I urge the members of this chamber to consider
those who are opposed. First and foremost are the provinces-
not the premiers, but the provinces. The Senate was created to
protect the provinces from an all-powerful federal government,
such as the Trudeau-Broadbent combination, attempting to
seize not only their authority but their tax bases. Let us not
forget to mention that the main purpose of this constitutional
amendment is to ensure that the federal government gets
control and ownership of natural resources.
e (1710)

At the time of Confederation the provinces had a great fear
that they were creating a monster that would consume them
and rob them of their tax bases. I am amazed at the wisdom
shown by the Fathers of Confederation at that time.

The provinces are not appealing to this chamber. I am
rather disappointed about that; but I have to be a realist and I
recognize that the reasons are obvious. Blind allegiance to
government policy has been adopted by too many members of
this chamber for too long. Now the Senate is ignored by both
the provinces and the federal government, and if that blind
allegiance continues, we will deserve the fate that is down the
road.

Some Hon. Senators: Hear, hear.

Senator Phillips: Members of Parliament have traditionally
quoted from newspapers as a forum of public opinion support-
ing their views. In this case, newspapers across Canada are
generally opposed to unilateral federal government action. It is
my understanding that in the Province of Quebec the newspa-
pers are almost unanimous in opposing the resolution. Not too
long ago the opinion of newspaper editors was a virtue in the
Liberal Party. Today the Prime Minister says "It doesn't
matter. They are just trying to be intelligent."

The Charter of Rights was opposed by some of the provinces
during the First Ministers' Conference. I watched the confer-
ence. I had no great concern one way or the other about the
Charter of Rights. After listening to Premier Lyon of Manito-
ba, I now have some concerns.

As many honourable senators have already pointed out,
Russia has a Charter of Rights. I do not see any great benefit
from that. I do not believe that the people of the Baltic
nations-Estonia, Latvia and Lithuania-benefit from an
entrenched Bill of Rights. Uganda, with ail its murderous

oppression, had a Charter of Rights, and I do not believe that
we would benefit from that.

I would point out that if one disagrees with something that
is confined to a legislature, one can oppose that legislature and
try to get it to amend the legislation; but when a matter goes
to court and a final decision is rendered, one cannot oppose the
court's decision, nor can one criticize it. By entrenching the
Bill of Rights we are, in effect, restricting our own privileges. I
would prefer that my rights remain where they are, which is
under parliamentary and legislative control.

Let me give honourable senators two examples to illustrate
my point. Let us suppose that the Supreme Court removes all
the rights, or a portion thereof, of some group of Canadians.
For the sake of discussion, let us say it is the disabled. There is
then a public outcry requesting that this be changed. What can
the members of Parliament, or the members of the provincial
legislature, say? "We will have to convene a constitutional
conference to change that."

My other example is one dealing with the right to education
in the mother language where numbers warrant it. I have no
objection to this. I believe it to be quite proper. But let us
suppose that the provinces decide that 25 is an adequate
number. A group of people then take that to court, and the
Supreme Court says, "The number will be five." The next
morning the Minister of Education has a group of parents in
his office with a court order, ordering the minister to provide
those parents with the opportunity of having their children
educated in either of the official languages. The Minister of
Education says, "I cannot do it this year. I do not have the
money in my budget." What choice does he have? The Minis-
ter of Education would have to obey the court order.

Earlier today I believe Senator Bird mentioned the rights
enshrined in the Constitution of the United States.

Senator Bird: No, I did not mention it.

Senator Phillips: I am sorry, I thought you did. I should like
to refer to the situation in the United States after the Ameri-
can hostages were held in Iran. The President of the United
States tried to have certain of the so-called Iranian students in
the United States removed from that country; but they went to
court, and the President was prevented from having them
removed because of the Charter of Rights.

Honourable senators, I would like to move on the amending
formula for a moment. The provinces agreed to the so-called
Vancouver formula, a formula calling for agreement of the
federal government and seven provinces containing 50 per cent
of the population. The provinces did not retract from their
agreement. It was the federal government who changed; and I
have a feeling, honourable senators, that it was done to place
pressure on the smaller provinces: "You will agree with the
viewpoints of the federal government or we will swamp you in
a national referendum."

The principle of unanimous agreement has, up until now,
been part of our constitutional dominion-provincial confer-
ences. This resolution recognizes the existence of the unani-
mous agreement in that it will continue for another two years.
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After that, the smaller provinces will not count. They will be
relegated to a position of second-class partnership. They will
count in the amending formula, when it is convenient for the
federal government, and, if it is not convenient, they have
several different courses they can follow and the smaller
provinces will not count.

That is very important to my province, which is the smallest
of the small. We do not insist upon a veto, but we would like to
have an opportunity to be heard and to be counted. The
Vancouver formula, with its seven provinces, would give us an
opportunity.

* (1720)

The principle of a national referendum by-passes both Par-
liament and the provincial legislatures. It also reduces the
stature of a provincial legislature in that the provinces have no
say in the wording of the question posed in a referendum. I
think a referendum could be very easily manipulated. Let me
suggest that probably the first question on a referendum would
be, "(a), do you prefer the Alberta Heritage Fund, or Hib-
ernia, and; (b) would you prefer both?" I think, with a bit of
advertising, almost anybody could win that referendum.

There is a further aspect that causes me concern. The
federal government can say, "We have a deficit. Therefore we
must have more sources of revenue. We must own the natural
resources." Put that to a referendum, honourable senators, and
with a bit of advertising and manipulation, even Senator Frith
could win that one.

Senator Steuart: He won five votes the other night. I
thought he was pretty good.

Senator Phillips: And that was without manipulation. That
was just with a whip.

Throughout the parliamentary procedure to date we have
had very little mention of the place of the monarchy in our
Constitution. Mr. Trudeau, when he was being questioned
after his television presentation of the resolution, was asked
why the monarchy was still retained. He replied, "Well, I
would be happy to deal with it in the next round." Honourable
senators, when the Prime Minister refers to the monarchy as
"it," the days of the monarchy are limited.

Section 48 also affects the office of the Governor General.
In section 48 the executive government of Canada is made
exclusively subject to amendment by Parliament. The meaning
of these words is defined in the British North America Act as

... the Crown acting on the advice of its Privy Councillors."
By changing the word "functions" to "office" the Parlia-

ment of Canada, under section 48, could eliminate the discre-
tionary powers of the Governor General without affecting the
office. Such an amendment could deny the Governor General
his existing discretion in the event of a loss of confidence
motion in the House of Commons. Thus the Prime Minister
could require the Governor General to again cail upon the
Prime Minister who was defeated to form another government,
or he could advise him not to dissolve the house. The advice of
the Prime Minister would have to be acted upon by the
Governor General, and his discretion as to whether to call

[Senator Phillips.]

upon the Leader of the Opposition, or dissolve the house,
would be completely lost. This is very similar, honourable
senators, to a section in Bill C-60 providing for just this
scenario, and il would have resulted in a Prime Minister being
defeated, yet staying on in office for his full term of five years.

With regard to the principle of equalization now placed in
the proposed Constitution, it is my understanding, or at least
my understanding of the federal government's intention in this
regard, that it was to appease and meet the request of the
provinces. I have really no strong objection to equalization
being included in the Constitution, but there are two things
that cause me concern. Firstly, "adequate" is not "equal," and
secondly, the tax structure to be used as a base for equaliza-
tion should be clarified and should be clearly understood.
There is a danger in this, in that the federal government could
say to the smaller provinces, and, indeed, to the Province of
Quebec, "Agree with us, or the next equalization formula will
not be very generous with regard to your province."

It has frequently been pointed out from this side that we are
not opposed to patriation, or repatriation, of the Constitution,
and we are not opposed to the Vancouver formula, so I will not
go into that any further. I would point out, however, that the
present Constitution was drafted in Canada, by Canadians,
and approved in Westminster. It was not imposed upon us, nor
did Westminster oppose our Constitution, which elevated us
from the status of a colony. It seems rather strange, indeed,
that we should now reverse the procedure and have our
Constitution imposed upon us from an external Parliament. I
do not think it is necessary, to avoid the Canadian Parliament
in order to amend our Constitution. With a bit of effort, a bit
of flexibility here and there, we can reach an agreement. It
cannot be reached by December 9, but what is so magic about
December 9? It is probably a little closer to Christmas than
Labour Day, but beyond that I can see nothing particularly
magic about that date.

Honourable senators, I believe that a Constitution conceived
with closure, manipulation and mutilation cannot succeed in
this country. I want to see Canada continue, but it cannot
continue with the spirit that has been created throughout this
procedure. We should pause long enough to erase the deep
hostility existing in Canada, where one region is pitted against
another, where certain regions are drastically opposed to the
federal government.

I do not feel that a joint committee consisting of 25 mem-
bers is sufficient to deal with this complex problem. I would
point out that only one-tenth of the membership of this
chamber can go to that committee and move an amendment.
We have heard suggestions and expressions of concern from
various people saying they hope that points causing concern
will be amended in committee. How is anything to be amended
in committee if you cannot move the amendment yourself?
Honourable senators, there is a difference between presenting
a brief to a committee and participating in that committee, as
the provinces will find out when they appear before it. Should
we ignore the municipalities? The territories? The native
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people? The minorities? Should we ignore them all or should
we also give them an opportunity to participate?

a (1730)

Honourable senators are familiar with the Biblical
quotation:

For what shall it profit a man, if he shall gain the whole
world, and lose his own soul?

I ask you: What will it profit us to gain a Constitution and lose
a country?

Hon. Henry D. Hicks: Honourable senators, during the
Throne Speech debate I expressed my views on the British
North America Act and made a number of comments about
the high expectations which I felt had been raised among
Canadians as to the results of patriating our Constitution and
which I feit were unwarranted. I also expressed some of my
views about constitutional amendment at that time and, if any
of you are interested, you may read what I had to say in the
Debates of the Senate of May 7. Therefore, this afternoon I do
not propose to speak at length about the substance of the
resolution but, rather, to put on the record some views and
reservations I have and to express a hope at the end of my
remarks.

First of all, of course, no one is opposed to patriation of the
Constitution. Any thoughtful Canadian regards it as anoma-
lous that our Constitution should be an act of the Parliament
of Westminster rather than a purely Canadian document. We
have said time and time again that, whereas everyone can
agree on that, our great difficulty has been to agree on the
mechanism by which the Constitution would be patriated and,
particularly, to agree on the formula for the amendment of the
Canadian Constitution in the future; for if we "patriated" it-
to use a rather inelegant word which has become popular in
this debate-without an amending formula, we might put our
country in a tighter straitjacket by far than we are in at the
present time with a Constitution at Westminster and with the
Parliament at Westminster being more than anxious to do
whatever it construes Canadians to agree upon it doing. This,
of course, is the difficulty.

In respect to the present resolution, I have some reserva-
tions. I have never thought it was very important to entrench a
Bill of Rights. As previous speakers have said in this debate,
most of the totalitarian countries have excellent Bills of Rights
and they do not do their people much good. The United States
had a Bill of Rights for many years which countenanced the
preservation of the institution of slavery and which certainly
did not guarantee to their Japanese Americans any better
treatment than our Japanese Canadians received from this
country where we did not have a Bill of Rights. I generally feit
that if the entrenchment of a Bill of Rights were regarded as
important by some Canadians, I should forego my reservations
and go along with it in a cheerful and relaxed manner.

There came upon my desk a while ago, however, a very
interesting paper on the entrenchment of the Bill of Rights by
Professor G. P. Browne of the Department of History of

Carleton University. I am just going to read three paragraphs
from the beginning of his paper. He says:

In practice, the entrenchment of a Bill of Rights would
do little either to protect our fundamental rights or to
promote a more equitable society. On the contrary,
entrenchment might lead to both a restriction of our
liberties and the frustration of certain policies designed
for disadvantaged groups.

But in any case, the dispute over entrenchment does not
pertain solely, or mainly, to rights at all. It pertains,
rather, to the transfer of power-a transfer from the
federal and provincial parliaments to the Supreme Court,
and from the provinces to Ottawa.

I am not sure that on first reading I agree with the latter
phrase about the transfer of power from the provinces to
Ottawa; indeed, as some of you recall, I do not believe in a
weakened central government in order to build a strong
Canada. I suspect that we have been transferring more powers
to the provinces in the years since World War Il or since the
1920s when the necessity of legislating in respect of radio and
aeronautics changed the trend which had motivated the Privy
Council under Viscount Haldane during the first two decades
of this century.

In any event, I will read one further paragraph from Profes-
sor Browne's paper. It goes on to say:

What entrenchment would amount to, in effect, is that
the Supreme Court would become responsible for defining
our basic social values. In other words, a legislative
authority that presently resides with elected and account-
able representatives would be transferred to appointed
and tenured judges.

The paper is well worth reading and I hope that the joint
committee will pay some attention to Professor Browne's
argument.

I have reservations not only about the desirability of
entrenching a Bill of Rights, but I now feel, along with
Professor Browne and some others, that there may be a
distinct disadvantage to entrenching a Bill of Rights in our
Constitution.

I may say, however, that I do not think this applies to the
guarantee of certain language rights, nor does Professor
Browne. This can be done in the Constitution if we want to do
so, but we should do so fairly. Here, I must say, the history of
mankind shows that legislation has almost never had much to
do with the use of language in countries. Language trends
operate for other social, political and economic reasons, and
whether or not language rights are entrenched in our Constitu-
tion I do not think will determine the pattern of language use
in Canada in 100 years' time.

h could go along with the Victoria amending formula. It
might not be ideal but, as I say, h could live with it. h do not
like the referendum which stands behind it and which Senator
Mchlraith said gives the federal government an opportunity for
an "end run" around the legislatures of the provinces. I would
be prepared, after the two-year waiting period, to say that if
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we could not agree on any other amending formula, we could
incorporate the Victoria amending formula into our Constitu-
tion, and I would leave all reference to referenda out of our
constitutional document entirely. I would do this in relation to
the adoption of the Constitution as well as to the resort to a
referendum in future issues which might involve differences of
opinion between the federal government and the governments
of some or all the provinces. I do not like referenda. We are
elected in the legislatures of the various provinces of Canada
and to the House of Commons of Canada and appointed to the
Senate in order to assume these representative responsabilities.
I do not think it is part of our system of representative
parliamentary democracy to get around the elected member by
a referendum.

Some Hon. Senators: Hear, hear.

Senator Hicks: Again, I would be prepared to leave the
referendum to be used once if that seemed to be a factor for
the adoption of the Constitution in its initial patriation to
Canada, but I would hope it would not be resorted to again
and that our Constitution would clearly show that it would not
be possible to resort to it again.

I also think that most members of this chamber agree that
the Senate in the future should be satisfied with a suspensive
veto in respect to most legislation. What does this resolution,
which contains a bill which might become law, if passed by the
Parliament of Westminster, do? It gives the suspensive veto for
one purpose only and leaves us with the absolute veto for
everything else. You may read between the lines and say that
the drafter of that particular section does not expect the
Senate to be here for any appreciable length of time after the
two-year period.

Earlier someone in the debate talked about the Victoria
formula in relation to the Senate and said that if we in this
chamber should find that our presence were not wanted, either
by the House of Commons or by the four regions of Canada,
that it is unlikely we would stand in the way of an abolition or
drastic change in the nature of the Senate anyhow. Again I
would like to approach this in a straightforward manner and
not in the-I think it is not unfair to say-"rather devious"
way that this resolution approaches the problem.

Those are the points I wanted to make. I think the resolution
should go to the committee, of course. Like Senator Steuart I
would hope that it emerges from the joint committee in a form
that all or at lcast most of us can support. In this respect I also
am unhappy about the arbitrary imposition of a time schedule
on the handling of this resolution and, particularly, the imposi-
tion of a time schedule on the report of the committee which is
embodied definitely in the resolution. I would hope that the
committee would study this resolution very carefully and call
witnesses including witnesses who, like Professor Browne, have
something to say in criticism of the way we propose to go
about things here. There are other constitutional authorities in
Canada whose advice should be sought by this joint committee
before a step is taken which may well be irreversible.

[Senator Hicks.]

In any event, I support the creation of a joint committee and
sending this document to it. I express the hope that the joint
committee will do its work to satisfy me and other honourable
senators and members of the House of Commons as to the
aspects of the resolution on which I have reservations, so that
it might come back to this chamber and the other place in a
form that could win the support of the majority of the mem-
bers in both houses.

e (1740)

Hon. G. I. Smith: Honourable senators, I am very glad to
begin my participation in the debate following my good friend
and colleague from Nova Scotia, Senator Hicks. It won't be
the first time that I have done so, nor indeed will it be a great
surprise to him, or to me, if somewhere along the line we don't
quite sec eye to eye. However, I was greatly encouraged by
what I heard him tell us a few minutes ago and, therefore, glad
that perhaps I will not be compelled to diverge so much from
his view as I had been on other occasions.

Honourable senators, I want to say at the beginning, and I
want to say it with all the emphasis that I can command, that I
want to sec the Canadian Constitution in Canada where it can
be dealt with by Canadians and for Canadians without refer-
ence to the Parliament of another country as though we were
still colonials. I want to sec our Constitution totally within the
jurisdiction of Canadians with an amending formula, and for
the moment I can quite truthfully say that I could find it in my
heart to accept quite willingly either the Victoria formula or
the so-called Vancouver formula. Then I want to sec our
problems settled by Canadians in the Canadian way. I am not
in favour of asking or, indeed, of allowing the Paliament of
another country to arbitrate our difficulties or to solve those
difficulties by its legislation except to bring our Constitution
within our own jurisdiction and with a workable formula.

I want to say something which is important to the whole of
this debate and certainly to the whole of what I propose to say.
I heard it said-indeed it has been said during this debate in
this house, as I understood it anyway-that the governments
of the provinces are not interested in packages for the people,
as the fancy phrase goes, but are only interested in increasing
their own power. I want to deny that with all the strength and
emphasis which I can command. Those governments are the
governments of the people of the provinces exercising on
behalf of the people of those provinces the powers given to the
legislature of those provinces by our Constitution. When it
comes to talking about packages for the people, they are a lot
closer to the people than the federal Government of Canada
ever is, will be or can be simply by virtue of the fact that they
are provincial governments and are not therefore so far
removed from their people as the government which is central-
ized in one part of Canada. When a provincial premier says, "I
don't believe that the natural resources of my province should
be wrested from my grasp or the grasp of the people of my

province," he is only doing what the people of that province
want him to do, and by virtue of the Constitution have the
right to expect him to do. If he didn't do it, he would be false
to his duty and false to those who elected him to the position
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which he holds. So I resent, with all the resentment that I can
command, this allegation that because a provincial premier
stands up for the rights of the people of his province, which he
was elected to defend and has the constitutional right and duty
to defend-I say that I resent that with all the resentment that
I can gather. I think it is unfair. I think it is untrue. I think it
is incorrect. I think it is a devious, specious argument that is
not worthy of any worthy government of Canada to make.

Shortly, I will turn to deal particularly with some of the
contents of this document that is before us, but before doing so
perhaps I might be allowed to make some brief references to
what has been said by others in this debate. Of course, I wish
to associate myself with my leader, my deputy leader and my
colleagues, and to congratulate them. I can find much to agree
with in many things that have been said by honourable gentle-
men on the other side of the house. I believe the standard of
debate has been high, and I want to congratulate al] those who
have contributed to keeping it high. If I refer to some of the
matters that have been dealt with-1 know that the field has
been fairly widely and deeply covered-I do so only to add
some thoughts of my own and perhaps to emphasize what has
already been said.

I wish to associate myself particularly with what has been
said by Senator Manning and the views that he presented so
ably here during his speech. I doubt if there is anyone in public
life today who has a better comprehension of what is involved
in these constitutional matters and what they mean than does
Senator Manning.

I should like to say a word or two about the remarks of my
very good friend and fellow Nova Scotian, Senator Graham.

He made, as I have long since come to expect, a very
eloquent speech and, as usual, I enjoyed listening to him. I
share with him his comments about being a Canadian, about
Canada and about Nova Scotia, and I congratulate him on the
impressive way in which he expressed them. But when he came
to deal specifically with the matters relative to the resolution, I
must reluctantly, but in some respects firmly, part company
with him. I will confine my recital of such items to one, and
that is offshore mineral rights. Senator Graham said that
Canada had obtained these rights by negotiation with other
countries. Honourable senators, I have to tell him that these
rights accrued to Nova Scotia before Confederation, and the
British North America Act states that whatever the provinces
had before Confederation in the line of minerals they were to
retain after Confederation. Anyone who doubts that can
simply turn to the British North America Act, section 109,
which I may read a little later in another connection. The first
seed of such ownership was planted in 1605 by the commission
given to de Monts and the activity of that gallant and dashing
explorer from France. It was nurtured by the Royal Charter of
1621 given by the King of England to Sir William Alexander.
Then there were the treaties of Utrecht and Paris in 1713 and
1763. It was ripened by the Commissions of Cornwallis and
other governors and brought to maturity by the creation of its
legislative assembly in 1758, and the legislation passed by the
Government of Nova Scotia, including that legislature, be-

tween 1758 and 1867. I shall, I hope, deal with that subject at
some length when I deal with the inquiry which still stands in
my name on the order paper. I am sure honourable senators
hope the length is not too great.
* (1750)

Senator Olson made an interesting speech which 1, perhaps
with somewhat less courtesy than I might have exercised, tried
to help him with. At one stage he got to the point of alleging
that I did not trust the people of Canada but that he did. I
wish to say to him that I trust the people of Canada in matters
within the legislative authority of the Parliament of Canada,
and I trust the people of Nova Scotia in relation to matters
within the legislative authority of the Legislature of Nova
Scotia. That seems to be more than Senator Olson can say for
himself, because obviously he does not trust the people of
Alberta in relation to matters within the legislative authority
of the Legislature of Alberta.

Senator Oison: That is not so.

Senator Smith: That is what the honourable gentleman
indicated the other day. Like many others, he spoke of the
process that has been going on for 53 years as though it has
occupied the attention of Parliament and governments of
Canada and of the provinces for that length of time without
interruption. All honourable senators know that is not so. The
first significant discussion took place in the Dominion-Provin-
cial Conference of 1927, and it is true that intermittently
thereafter, and not on a continuing basis but by fits and starts,
whenever someone got around to arousing interest in it, it was
talked about again. However, it was not always easy to arouse
much interest in it.

But even if it had been more or less continuous for 53 years,
which I say is not the case, that should be a reason for caution
and not for hasty, unilateral decisions. That ought to indicate
to everyone concerned with the matter that there is something
difficult within the problem itself. It ought to indicate to all
interested that it is complex and something about it which
people have strong feelings on. After all, if it had been the
subject of serious discussion for so long, it must mean that
inevitably it is difficult and complex and not a subject to be
solved by a wave of the hand, some fancy words, or one man's
desire to impose his views on the whole country.

The honourable gentleman also used a phrase which seems
to sound great and sounds as though the government was doing
something it could not avoid. He said, "Government must take
its responsibilities." Surely government must take its respon-
sibilities. That is a hackneyed phrase that the government uses
whenever it wants to do something that others don't want. I
notice it avoids it like the plague when it bas a responsibility to
do something that it does not want to do. That phrase is not
worth the effort it took the honourable senator to say it. Surely
the government's responsibility in this matter is to avoid
confrontation and to use conciliation to reach a reasonable
understanding with the governments of the provinces of
Canada.

Senator Oison: And make some movement sometime.
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Senator Flynn: A good movement.

Senator Smith: N4ake a movement whicb will leave behind it
not a legacy of distaste, flot a legacy of almost batred, not a
legacy of alienation and dissaîisfaction. but a legacy of aceept-
ance, of pride in having worked together to improve the
Constitution of our country, 10 make il a Constitution in wbich
we can continue 10 take pride.

Some Hon. Senators: Hear, hear.

Senator Oison: A Canadian Constitution.

Senator Asselin: Are you serious?

Senator Smith: 1 thank the honourable gentleman for bis
belp. 1 always appreciate it and try 10 reciprocate il.

An Hon. Senator: Some help!

Senator Smith: 1 hope be will find il possible 10 continue his
assistance.

There is one other malter that seems 10 me should be
menîioned, and that is the question of amendment of the
proposed legislation. This question was raised by Senator
Mcllraith aI the very beginning of the debate in this house-in
fact, even before the debate commenced. He asked what
opporîunity this house would have 10 move amendments. As 1
follow the leadership of the government in this house, il was
almost like asking îhem 10 put aside the Holy Seriptures for a
while wben we asked îbem 10 think of the possibiliîy of Ibis
bouse amnending anytbing in the proposed legislation. Well.
just 10 indicate that the business of amendments t0 the con-
tents of loyal Addresses 10 Her N4ajesty in these maîlers
asking for amendmenî of the British Nortb America Act is,
after ail, not sucb an anathema, I should like to make one or
îwo references 10 what bas happened in previous years in the
House of Commons. In the Journals of the house-I must
admit that for the moment 1 bave lost the date, bu t in Mr.
Diefenbaker's lime, 1 îhink about 1960, Mr. Diefenbaker, as
Prime Minister, moved that a loyal Address be sent t0 Her
Majesty the Queen asking that certain legislation be laid
before the Parliament of Britain, just as this resolution does.
During the debate in tbat bouse on the motion, M'r. Pearson,
who was Iben the Leader of the Opposition, seconded by Mr.
Martin, anoîber respecîed name in the party of the present
government, moved that the resolution be amended in the
proposed section 99. IHe then set ouI the amendment asking
that some words be deleîed and others be cbanged. Tbe
Speaker accepted the resolution as being in order. Il was
debaîed for some lime, put mbt tbe Journals, and eventually
voted on and lost. Following the disposition of that amend-
ment, Mr. Fulton-wbo, while be may not be as respected in
the ranks of my bonourable friends as Mr. Pearson and Mr.
Mvartin, cerlainly is known 10 îbem-moved, seconded by Mr.
Fleming, that the resolution be amended by deleting the
paragraph numbcrcd 3 aI the end thereof and substituting
îberefor bis proposed wording. That was accepted by the

Speaker as being in ordcr and was passed. and evenîually tbe
main motion, witb Ibis amcndmenî included. was passed.

[ , ýt, 1 on 1

* (1800)

There are a number of other items-

Senator Frith: Excuse me, Senator Smith, but would this be
a convenient point at which to break?

It being 6 o'clock, 1 suggest that the Senate adjourn during
pleasure, t0 reassemble at the eall of the bell at approximately
8 o'elock.

Senator Smith: Yes, 1 quite agree. Had 1 flot been s0
absorbed in my own scholarship, 1 perhaps would have noticed
the clock myseif.

Senator Steuart: Time goes fast when you are baving fun.

The H-on. the Speaker: 1 have to inform honourable senators
that 1 am leaving the Chair. The debate wiIl be continued
wben the Senate resumes at 8 o'clock this evening.

The Senate adjourned during pleasure.

At 8 p.m. the sitting was resumed.

The Hon. the Speaker: The sitting is resumed. Senator
Smitb.

Senator Smith: Thank you, Mr. Speaker.
Honourable senators, at six o'cloek 1 was speaking about

some authorities with reference to precedents whcre amend-
ments had been made on previous occasions in the House of
Commons. 1 was unable to give the exact autbority at the lime,
but 1 have searched my notes since then and 1 think the
document 1 was quoting from with reference to the motion
moved by Mr. Diefenbaker and the amendments moved by
Mr. Pearson and seconded by Mr. M4artin, and the further
amendment moved by Mr. Fulton and seconded by Mr. Flem-
ing, are taken from the House of Commons Journals, for
Tuesday, June 14, 1960, at pages 652, 653 and following.

At this stage perhaps 1 sbould say that 1 realize we have
agreed to finish at 9 o'clock. During the recess it was conveyed
to me that perhaps twu or three other senators wisb 10 speak
before that. so 1 shail try to finish somewbat carlier than 1
otherwise would have donc. 1 do note, however, that even now
it is already 10 minutes past 8. 1 shaîl nevertheless endeavour
to ceave sufficient time for briefer speeches than mine to be
made before 9 o'clock.

1 may say that 1 am leaving out a good deal of what 1
originally intended 10 say, especially some of the îhings 1
intended to say from these various books 1 have brought witb
me.

1 sbould like 10 examine now some of the provisions of Part
IV of the proposed legislation to accompany the Address to
Her Gracious Majesty the Qucen for placemeînt before the
Parlianient of the Uinited Kingdom. Part IV begins on page 27
of this document entitled "~The Canadian Constitution 1980"
with clause or paragraph 33, and continues up 10 and including
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paragraph 40. Insofar as it is intended purely to cover a
transition period, as the heading "Interim Amending Proce-
dure and Rules for its Replacement" indicates, I would not
bother very much with it, but this group of sections is indeed,
in my humble opinion, very much more than a mere interim
provision. As a matter of fact, I think it contains, with regard
to referenda, the most important provision of the whole docu-
ment. It is a provision which, if it becomes the law of this land,
will allow the Parliament of Canada to make a very drastic
change in the whole fabric of our country as we have known it,
in the constitutional sense, at least, and in the practical sense
of carrying out the day-to-day affairs of government.

I ask you to be so kind, honourable senators, as to turn to
section, clause or paragraph 38-1 think I shall just refer to
them as sections-at the bottom of page 28, which reads as
follows:

(1) The governments or legislative assemblies of eight
or more provinces that have, according to the then latest
general census, combined populations of at least eighty
per cent of the population of all the provinces may make a
single proposai to substitute for paragraph 41(1)(b) such
alternative as they consider appropriate.

I would point out here that paragraph 41(1)(b) comes under
Part V which is headed "Procedure for Amending Constitution
of Canada". So the reference in section 38, is specifically, and
in so many words, a reference to paragraph 41 which appears
under that heading "Procedure for Amending Constitution of
Canada".

* (2005)

The part I have just read, which is subsection (1) of section
38, means that, if the governments or legislative assemblies of
eight or more provinces can agree on a formula for amend-
ment, and if they represent 80 per cent of the population of the
country, they may make that agreement into a single proposai
to substitute for paragraph 41(1)(b)-that is, to substitute it
for the main amending formula of the whole document that is
before us.

If those eight provinces, representing 80 per cent of the
population, agree on this particular proposai, then each of
them may deposit a copy thereof with the Chief Electoral
Officer within two years after the act, except Part V, cornes
into force, but, prior to the expiration of the two years, any
province that has deposited a copy may withdraw it.

We then come to subsection (3), which says:
Where copies of an alternative have been filed as

provided by subsection (2) and, on the day that is two
years after this Act, except Part V, comes into force, at
least eight copies remain filed by provinces that have,
according to the then latest general census, combined
populations of at least eighty per cent of the population of
ail of the provinces, the government of Canada shall-

It is "shall".
-cause a referendum to be held within two years after
that day-

That is within two years after the act, except Part V, comes
into effect.

-shall cause a referendum to be held within two years
after that day to determine whether-

Now listen to this if you will, honourable senators.
-to determine whether

(a) paragraph 41(l)(b) or any alternative thereto pro-
posed by the government of Canada by depositing a copy
thereof with the Chief Electoral Officer at least ninety
days prior to the day on which the referendum is held,
or-

That is, to determine whether any alternative thereto proposed
by the Government of Canada, or

(b) the alternative proposed by the provinces, shall be
adopted.

There are a great many words there but, as I read them
after considerable study, they simply mean that supposing the
eight provinces with 80 per cent of the population do agree on
a formula to substitute for paragraph 41(l)(b), the Govern-
ment of Canada nevertheless can put up any other formula it
likes. It says "any alternative thereto proposed by the Govern-
ment of Canada." It can then order-shall order, as a matter
of fact-a referendum to determine which of those two alter-
natives will, in fact, replace paragraph 41(l)(b), the main
amending formulae, or one of the two main amending for-
mulae set out in the main portion of the part of the bill which
is supposed to be the permanent part of our Constitution.

I want to say that again. Even supposing the eight provinces,
representing 80 per cent of the population, agree on a proposai
for an amending formula, the Government of Canada can
propose any alternative thereto, and can then order a referen-
dum on a national basis to determine which of those alterna-
tives shal be adopted.
* (2010)

Section 39 says what will happen after the referendum so
far as the proclamation is concerned. I come now to section 40,
and I ask honourable senators to listen to this:

(1) Subject to subsection (2), Parliament may make laws
respecting the rules applicable to the holding of a referen-
dum under subsection 38(3).

That is the section I was dealing with. Subsection (2) simply
deals with the right of every citizen of Canada to vote. Let us
go back to section 39. It says:

Where a referendum is held under subsection 38(3), a
proclamation under the Great Seal of Canada shall be
issued within six months after the date of the referendum
bringing Part V into force with such modifications, if any,
as are necessary to incorporate the proposai approved by a
majority of the persons voting at the referendum and with
such other changes as are reasonably consequential on the
incorporation of that proposai.

As I read that, honourable senators, it means that if the
Government of Canada puts an alternative proposai, no matter
what it is, in accordance with section 38(3), and if after a
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referendum-for which it makes the ruies and for which it can
spend as rnuch moncy as tl likes over a period of two years in
propaganda-it succeeds in having its alternative accepted,
then that is the alternative which will govern the amending
process of the new Constitution.

When we look at section 41(l), we find that it deais with
how an arnendment to the Constitution may be made. That is
the one that mentions resolutions of the Senate and the House
of Commons and the legisiative assembiies of a rnajority of the
provinces that includes a certain number of provinces. So tl is
quite possible for the Government of Canada to say, "Weil,
the alternative proposai we niake under section 38 is that ail
amendments to the Constitution shall be governed by a majori-
ty of the people of Canada voting in a referendum, which we
wiii eaul, the ruies for which we will write, and in respect of
which we shahl have two years in which to spend ail the
taxpaycrs 1 moncy wc want to spend on convincing the people
that they should accept our formula, "the sovereign will of the
people" to justify doing that.

Senator Oison asked me the other day, whcn he was making
his speech, who can quarrel with a majority of the people of
Canada'? Who can'l Weil, 1 can, as a Nova Scotian, if thcy
decide to take away rny rights as a Nova Scotian. Not only can
1, but 1 will.

So we are putting ourseives, if we ever adopt these particu-
lar provisions, in a situation wherc the provinces, so far as their
legisiatures and governments are conccrned, do not cxist in
matters relating to constitutional reform, once this shouid
happen. That is the way 1 read it, and honourable senators can
read it for themselves and make up their own rninds. Obviousiy
it is the way that some premiers rcad it, because of the things
they have been saying about what can be donc under this
proposed ncw Constitution.

If I arn right in my premise that these provisions wili enabie
the Governmcnt of Canada simply to put the alternative and
have the amending formula decided by the majority of the
people of Canada-if I arn right in that, and I believe I arn.
then the government or the legisiature or a province wiil cease
to have any useful existence so far as constitutionai rcform is
concerned.

The Governrncnt of Canada, aftcr this cornes into effeet,
couid say, "Let us have a referendum on whcthcr wc can take
over ail the natural resources of the Province of Alberta." If
thcy couid get haif the people who voted on the referendum
plus one to vote in favour of' that, then the Legisiature and
Governrnent of Alberta, and the people of Alberta, wouid lose
the rights over their natural resources given to them under
section 92 of the British North Arnerica Act-and so would
any other province.

* (2015)

If Senator Oison or Senator Godfrcy wish to take me to task
for saying that I swould not vote, or wouid not be prcpared to
have our Constitution arncnded in that way. I make no apolo-
gies- none whatever.

[Scnat., S.,,th.

Just think for a moment about what it means. What do you
have to do to get a majority of the people voting in Canada'!
Weil, you and 1 ail know where substantially more than haîf of
those people live. They live in two of the provinces of Canada.
1 arn not suggesting that even the most efficient propaganda
could get ail the people in those two provinces to vote the way
the government may want them to vote, neverthcless, it would
be a very difficuit proposition indeed, for the remaining prov-
inces of Canada, with a total population of, say, ten million, as
they have today. to mnake very much headway in opposing
what would be the wish of the majority of the people of those
two provinces, which have a combincd population of somcething
like 14 or 15 million people. You can see, therefore, what
would happen to the rest of us. You can sec what would
happen to Nova Scotia. It would be just the same as my
colleague Senator Macquarrie said would happen to Prince
Edward Island, or Newfoundland, or any province of Canada.

1 doubt very much if the people of Nova Scotia, or the
people of Alberta, or even the people of Ontario and Quebec,
want our country to get itsclf in the position where that kind of
thing can happen. 1 do not know whether the draftsman
intended tl to have that effeet-I can only assume that he did,
or cisc my interpretation is wrong.

1 just want to repeat the effeet this wouid have. It would
create a situation where the federal government would have
absolutely uniimited scope for choosing any alternative amend-
ing formula it Iiked to put before the people, which would
thereafter be uscd; it could set any date for the referendumi
within two ycars; it could spend uniimited public moncy on
propaganda in favour of its own alternative. over a period of
two years; and it would need to get oniy a bare majority of one
vote plus 50 per cent of the votes cast in that referendumn to
have its alternative seiected.

1 do not want that kind of a country. 1 do not want to live in
a province which has hanging over its head that kind of threat.
1 do not think it is fair or reasonabie or right or proper that
any province should be asked to remain in this federation with
that kind of threat hanging over its head. 1 am not here in any
way advocating separation. That is the iast thing in my mind. 1
am just saying that it is so completely and utterly unfair, s0
complctcly contrary to the basis on which this country was
buiit in the first place. and on which it has livcd for 113 years,
s0 completely contrary to the whoic concept of the country,
that 1 do not think tl merits the siightest jot or titie of support
from anybody who has the wellbeing of this Canada at hcart.

0f course, this is not the only formula that is, the amend-
ment of the Constitution soieiy by national referendum--that
has some difficulties about it. As 1 said, however, 1 am willing
to accept the Vancouver formula or the Victoria formula.
However, let us look at section 38(1 ) again. Section 38 states:
0 (2020)

( 1) The governments or legisiative assemblies of eight
or more provinces that have, according to the then latest
general census, cornbined populations of at ieast eighty
per cent of the population .. . inay make a single propos-
ai -
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On the face of it this seems to be reasonable, but perhaps we
can examine for a moment what that means.

For the purposes of these comments, I am assuming the
population of Canada now to be approximately 24 million
people. Eighty per cent of 24 million, according to my calcula-
tions, is 19.2 million and, on the other side of this calculation,
20 per cent of the population is 4.8 million.

Now we must look at the population of the provinces. On
the basis of eight provinces, you must find two provinces
which, between them, have greater than 20 per cent of the
population or more than 4.8 million. That immediately would
wipe out any two of the Atlantic provinces because the whole
population of the Atlantic provinces is approximately 2.2
million. Saskatchewan and Alberta between them have per-
haps 3'/2 million people so they could not stop it; British
Columbia and Saskatchewan could not stop it; Alberta and
Nova Scotia could not stop it; and Saskatchewan and New-
foundland could not stop it.

I suggest that this is also trespassing upon what would be
fair and reasonable having regard to the way our country was
built, the way it was created, and the way we have lived ever
since 1967.

An Hon. Senator: 1867.
Senator Smith: I just lost 100 years.
Senator Frith: What's a hundred years?
Senator Smith: I am getting to the age where 100 years does

not make much difference.
I realize that time is moving ahead rapidly, and I cannot say

very much more of what I want to say and still keep my word.
However, I do want to say something about equalization and
regional disparities.

The section I want to refer to is found on page 26 of the
document. Although I have been very closely acquainted with
this question of equalization and the Constitution and the
question of regional disparities and the Constitution-in fact, I
think I might reasonably claim to have drafted the first draft
on regional disparities which ever found its way into a draft
Constitution-I am far less than happy with this provision. All
that it commits the Government of Canada and the provinces
to is:

(a) promoting equal opportunities for the well-being of
Canadians;
(b) furthering economic development to reduce disparity
in opportunities; and
(c) providing essential public services of reasonable qual-
ity to all Canadians.

In the first place, that is not a very good statement of the
principle. Instead of providing essential public services of
reasonable quality to all Canadians, surely the principle should
be "providing an average standard of public services without a
greater than average burden of taxation."

Look at this how you will, there is not a single chance-not
even the proverbial snowball's chance-of enforcing this com-
mitment as it is written if a province feels it is entitled to

equalization and is not receiving it, or if it feels it is not
receiving enough. It can do nothing by way of resort to the
courts to remedy what it believes is an injustice.

e (2025)

1 have heard it argued many times that it is difficult to put a
precise legal obligation into the Constitution, but I thought
that is what this new Constitution was all about. I thought it
was creating opportunities for people to take to the courts
what is no longer to be left to the legislatures and Parliament.
Surely, if it is designed for that purpose, then the same
principle ought to be applied to equalization, because equaliza-
tion gets back to the people. It determines the standard of
public services that can be provided to those provinces which
are entitled to them. It is just as important to them as many of
the other things that are enumerated in this document.

There is no use in telling me it cannot be done because all
you have to do is look at Australia where there is a grants
commission established to calculate equalization. It does cal-
culate equalization although so far as I can tell, they have not
gone the one step further of saying the calculation of the
grants shall be enforceable by law. It would be a simple matter
to do that if the will were there.

Similarly, to take the constitutions of two other well-known
countries, you can look at West Germany and India for better
models or proposals than can be found here.

Honourable senators, as you can see, I am putting aside over
half of my speech and am now within striking distance of the
end. We all know-we have heard it quoted time and time
again-and I think we accept it without reservation, that this
country could not have been built unless the provinces were
given the rights which they are given by section 92 of the
British North America Act. If you read that act you will find
that the provinces are authorized by it exclusively to make
laws regarding the various subject matter enumerated there.

That does not make them second-rate governments. Within
the limits of those powers, they are as sovereign as the
Parliament of Canada, with the exception of the fact that in
certain circumstances the Parliament of Canada can use its
declaratory power or its "peace, order and good government"
powers under section 91 to do things that it ordinarily would
not do. Subject only to that, the provinces are completely
sovereign governments with just as much and just as complete
jurisdiction over those subjects as is the Government of
Canada within its jurisdiction. There is a tendency abroad, to
which I referred briefly this afternoon, to look at them as
though they were inferior governments, but they are not in any
way, shape or form. They are the equal in sovereignty within
their jurisdiction to the Parliament of Canada. We could not
have built this country unless they were made that way.

Ail you have to do is to examine the history of the efforts to
change our Constitution over the years, as detailed in the
document put out by Mr. Guy Favreau while he was Minister
of Justice and Attorney General of Canada. In every one of
those efforts you will find that the interests of the provinces
were put high on the list. It was accepted everywhere, includ-
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ing the Statute of Westminster, that the Constitution was not
to be changed in any way which affected substantially the
rights of the provinces without the concurrence of those prov-
inces. If you examine the Confederation debates held in the
Legislature of Canada or-to put it so that we might more
readily understand it-the combined Legislatures of Ontario
and Quebec, you will find that George Brown and Sir John A.
Macdonald, two men who were vigorously opposed to one
another on everything else, said the same thing. You will find
that wherever you look.

* (2030)

I had intended to go through these precedents one by one,
but I will not. Just let me say, as you all now know and which
has been said by many people in this debate, that the contents
of the document which I held before you a little while ago asks
the Parliament of the United Kingdom to do something for us,
to solve difficulties in a way that cannot legally be donc in
Canada. I haven't the slightest doubt that that is the deliberate
intent of the Government of Canada. One has only to read that
so-called leaked cabinet document which is now pretty well
public property, and which I have read, to realize that it was
clearly brought to the attention of the negotiators for the
federal government before the last Conference of First Minis-
ters took place that there was grave doubt about whether these
provisions could be declared constitutional by any Canadian
court if they were passed by Parliament.

Indeed, the reason for the short timetable also appears in
that document because, among other things, it urges upon the
federal negotiators the necessity of acting quickly before those
who are opposed to the proposal have time to get it before the
courts. That is in that document. I think it is subparagraph 6
on page 52. All you have to do is take a look at that, and you
will sec why December 9 suddenly becomes so important. It is
hoped that the federal government, before that time expires,
will have this thing safely out of Canada, or what they think is
safely out of Canada, and therefore out of reach of the
Supreme Court of Canada. I doubt if they are right about
their being able to do that, but that is what they intend.

There has been some talk about getting rid of the last
vestige of colonialism, namely, the right of the British Parlia-
ment to deal with the British North America Act. I am as
anxious as anyone to get rid of that, but I say that this
proposai we are now considering is an act of colonialism. It is
taking a course which shows that those who put it forward are
really the last colonials. They want something of a colonial
nature donc by the British Parliament which they cannot get
done here.

MOTION IN AMENDMENT

Honourable senators, I shall close by moving an amendment
to the resolution. It is now clear that the timetable of Decem-
ber 9 is simply a timetable put forward in the hope of escaping
from the jurisdiction of the Canadian courts before the matter
can be placed before them. I do not think that is a worthy
objective; I think it is a most unworthy objective.

[Senator Smith.]

Accordingly, I move, seconded by Senator Grosart, that the
motion before us be amended by deleting the sixth paragraph
and substituting the following therefor:

That the committee submit its report not later than
March 1, 1981.

0 (2035)

1 have a number of copies of this motion in amendment, and
I would ask that they be distributed.

Honourable senators, I thank you for your careful attention.
I would ask that those who are condemned to follow me not be
restricted as to time. I ask you to realize that I should have
concluded sooner in the circumstances, and we should not take
out on them the trespass that I have committed.

The Hon. the Speaker: It is moved by the Honourable
Senator Smith, seconded by the Honourable Senator Grosart,
that the motion be amended by deleting the sixth paragraph
and substituting the following therefor:

That the committee submit its Report not later than
March 1, 1981;

Is it your pleasure, honourable senators, to adopt the
motion?

Hon. Allister Grosart: Honourable senators, I rise, as
seconder, to support the amendment proposed by Senator
Smith. Perhaps 1 might be permitted to say that 1 regret that,
because of circumstances entirely beyond my control, it was
not possible for me to participate in this historic debate during
the course of last week. However, I welcome the opportunity to
make quite clear the position that I take in regard to the
proposed amendment-which, in many ways, goes to the heart
of the problem that confronts the Senate and the people of
Canada at the moment.

The amendment proposes a delay, a putting back of the
deadline. The purpose of that, of course, is to permit further
discussion of the many points that have been raised in opposi-
tion to the proposal that is before the Senate at this time.

I have had the opportunity of reading carefully the very
great contributions that have been made in the debate on this
proposal in the Senate, and I feel, once again, that the Senate
has more than fulfilled, up to the present, its important
function of reviewing legislation, particularly considering its
traditional role of the protection of the interests of all of the
partners in Confederation, including the federal government
and the provinces.

It has been an unusual debate, strange in many respects.
One very heartening respect to me has been the lukewarm
approval the resolution taken as the whole, has received from
honourable senators whose political persuasion is other than
that of those of us in the Progressive Conservative group. I say
"lukewarm" because there have been so many examples of
defects-defects of omission and commission-pointed out by
honourable senators, many of whom have made it very clear
that the proposal as it stands is not satisfactory to them.

I appreciate the fact that many honourable senators have
said they will vote for the resolution, which is to refer the
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matter to a special joint committee. That is understandable.
But the essential purpose, I think, of Senator Smith's amend-
ment is to ensure that the many objections raised, not only by
the official opposition, which is understandable, but by others,
are given the fullest possible consideration by the government.

At the moment everything seems very unclear. Repeated
questions to the Leader of the Government to explain some
details have resulted only in further confusion. For example,
he was repeatedly asked if the resolution to submit an Address
to Her Majesty will be voted on, and he has given us quite
contradictory answers. He has said, on the one hand, that, yes,
the resolution itself will be debated, and then he has said, "No.
If the committee happened to say, 'We recommend that the
Parliament of Canada do such-and-such,' then it might be
deemed to be a resolution." That, of course, is nonsense.
Obviously the British house will say, "Where is your resolu-
tion? Are you asking us to make a decision on the basis of a
report of a Canadian parliamentary joint committee which
happens to have been approved and concurred in by the Senate
of Canada?" Of course they would say, "Where is the resolu-
tion?" The essence of this whole procedure is that this Parlia-
ment, both houses, must pass that resolution and the Address
will be forwarded to Her Majesty. That is one example of the
type of confusion that has arisen, because it must be obvious to
ail honourable senators that this is an ad hoc concept, a
hurried, hasty attempt to push through something without
careful consideration.
e (2040)

I remember when Senator McIlraith raised a very important
question the answer he had from the Leader of the Govern-
ment was, "Weil, now, since you have raised that, we have had
some serious discussions about this whole matter. We have
started to think about it." We seem to have this kind of
evidence over and over again in ail the discussions that have
taken place.

It is, of course, an historic occasion, one that places tremen-
dous obligations on aIl of us. I am sure every honourable
senator would have wished that in this historic development in
our Constitution, ail across Canada we would have been
ringing bells and saying, "Here we are bringing back our
constitution. It is being patriated," to use the current phrase.
"We have brought it back." Instead of that enthusiasm, that
excitement across the country, we have deliberate confusion.
We have gross errors of commission and omission. We have
doubts as to the constitutional legality of the approach that the
government is taking. We have a situation where the govern-
ment says, "We will now try to do," and this has been pointed
out over and over again, "by indirection what the Supreme
Court of Canada said the Government of Canada cannot do
directly." We are asked to put the Westminster Parliament in
an impossible situation by saying, "You must pass this. We are
asking you to pass it because we think these are constitutional
reasons why you cannot refuse, no matter how embarrassed
you may be. But we do not know what we can say to you if
after you have passed this address, and made the amendment
we ask to the British North America Act, if you have done

that, then we have to warn you that the Supreme Court of
Canada might decide that the action of the Canadian govern-
ment, which you acted on, was unconstitutional under the
Constitution of Canada as it existed at that particular time."
This is one of the many absurdities, one of the many reasons
why, it seems to me, that this amendment makes a great deal
of sense. It says, "Let us take time; let us put an end to this
concept of getting through by closure, closure in the other
place, a mild form of closure here, closure on the extent of
deliberations in a joint committee of the Parliament of Canada
on the most important matter that has ever been referred to a
joint committee." They must report on the 9th December, and
there again there is the implication of closure on the whole
constitutional process, closure on ail the rights of the prov-
inces, if I may say so, closure by a form of referendum.

Acceptance by the government of the suggestion put for-
ward in this amendment would at least put a stop to this
steamroller which is certainly, surely, no way to bring about a
change in a constitution which is based on an original agree-
ment between partners, It is late in the day, and it is probably
very old-fashioned to talk about the pact of Confederation, but
it is a fact that for at least the first 50 years of our Confedera-
tion there was never any doubt in the mind of anybody that it
was a pact between partners, Laurier, Taché, Mercier, Sir
John A. Macdonald-name anyone you will and every one of
them spoke of the federal pact and that is, of course, what it
was. Yet we are now saying it can be unilaterally torn up and
thrown away which is exactly what we are asked to do.

Honourable senators, I support the amendment fully
because it may give us an opportunity to reconsider this undue
haste, to take another look at the confusion and the complexity
of the method. In conclusion I would say this, speaking for
myself personally, if the Leader of the Government were to
rise and say that the government will now accept in the
remaining time at our disposal, the approach suggested today
by Senator Mcilraith, not a Conservative, an experienced
parliamentarian and one of the great leaders of the house in
the other place, a man of great wisdom, then I say personally
that I would accept completely an undertaking by the Govern-
ment of Canada that they will accept the McIlraith approach,
and I believe my colleagues in the opposition would agree with
me in that.

Honourable senators, I commend the amendment and I
regret that the hour being what it is, I do not have the time to
give some of the many other reasons which I would like to give
why I think there is a necessity for us to pause and use that
traditional sober, second thought. It is about time, I think, that
the Senate exercised that.
* (2045)

Hon. Raymond J. Perrault (Leader of the Government):
Honourable senators, we have heard some excellent speeches
in this debate, and I mean to speak only very briefly with
respect to the amendment proposed by the Honourable Sena-
tor Smith. The importance of passing the main motion and
sending the constitutional proposais to committee as quickly as
possible cannot be underestimated. It is important to enable as
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many representative groups as possible to be heard as soon as
possible. That procedure will move ahead rapidly if the main
motion is adopted this evening. As far as the proposal to
extend the time of the hearings is concerned, I have received
advice from the Clerk of the Senate, because advice was
sought on this point, that it would be possible for the joint
committee to recommend extended hearings. The joint com-
mittee in an interim report to both houses could ask for an
extension of the reporting date. Both houses, of course, would
have to adopt such a report simultaneously. The possibility
exists, then, according to our Senate procedural advisers, that
an extension of time could be considered by the joint commit-
tee, and I want to assure honourable senators on that point.

That really is the only contribution I have to make at this
time. Based on the information we have now, the government
believes that it will be entirely possible for the joint committee
to hear from a sufficient number of groups, and to complete its
consideration of the constitutional proposals, by the reporting
deadline of December 9. But let the committee itself decide if
it needs further time. If the procedural possibilities exist, they
may wish to submit an interim report recommending that the
reporting date be extended.

Senator Frith: Honourable senators will remember that it
was agreed that the question on the main motion would be put
at 9 o'clock this evening. If no one else wishes to speak, could
the question on the amendment be put now, and then the
question on the main motion?
* (2050)

Hon. Jacques Flynn (Leader of the Opposition): Honour-
able senators, I had hoped that when we were discussing this
amendment I could express, if somewhat irrelevantly, how
disappointed I am that so few Liberals from Quebec have
stood for the viewpoints of the three parties in Quebec and
that so few senators have considered as serious the opposition
of the provinces and have not defended the viewpoint that,
since 1949, the role of Westminster in dealing with any other
request for an amendment is not the same as it was before
then, owing to the wording of the 1949 amendment, which
refers exclusively to problems of interest to the provinces.

It had been my hope that if a delay had been accorded to
the committee it would have had the benefit of a decision of
the courts, which could have been made on that very point. I
understand, for example, that the Manitoba Court of Appeal
has set the date of December 4 for the hearing. Thus, if the
committee were not forced to report too quickly, it could have
the benefit of the decision of the Manitoba Court of Appeal, or
of that of either of the other two which have been consulted.

Senator Lafond: Honourable senators-

The Hon. the Speaker: Honourable senators, it is now 9
o'clock. Unless the Honourable Senator Lafond has leave of
the Senate to speak, I do have an order here to take a vote on
the main motion at 9 o'clock.

Senator Lafond: It is just that I take objection to some of
the remarks made by the Leader of the Opposition concerning
the participation in this debate by senators from Quebec.

[Senator Perrault.

Senator Flynn: You are entitled to do that.

Senator Lafond: This motion was strictly one of referral to a
committee. Those senators from Quebec who have not yet
spoken may well have their say when the report of the commit-
tee comes back.

Senator Flynn: Good! I am looking forward to that.

Senator Frith: Question!

The Hon. the Speaker: Honourable senators, we have a
main motion, which reads as follows-

Some Hon. Senators: Dispense.

The Hon. the Speaker: Very well. An amendment to the
main motion has been proposed by the Honourable Senator
Smith, seconded by the Honourable Senator Grosart, that the
motion be amended by deleting the sixth paragraph thercof
and substituting the following therefor:

That the committee submit its Report not later than
March 1, 1981;

Is it your pleasure, honourable senators, to adopt the
motion?

Some Hon. Senators: No.

The Hon. the Speaker: Those in favour of the amendment
please say "yea".

Some Hon. Senators: Yea.

The Hon. the Speaker: Those who are opposed to the
amendment please say "nay".

Some Hon. Senators: Nay.

The Hon. the Speaker: In my opinion the "nays" have it.

Senator Flynn: On division.

The Hon. the Speaker: I declare the motion in amendment
defeated, on division. We will now take a vote on the main
motion.

It is moved by the Honourable Senator Perrault, seconded
by the Honourable Senator Frith, that the Senate do unite-

Some Hon. Senators: Dispense.

The Hon. the Speaker: Those in favour of the main motion
please say "yea".

Some Hon. Senators: Yea.

The Hon. the Speaker: Those who are opposed please say
"nay".

Some Hon. Senators: Nay.

The Hon. the Speaker: In my opinion the "yeas" have it.

And two honourable senators having risen.

The Hon. the Speaker: Please call in the senators.
The question was resolved in the affirmative on the follow-

ing division:
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Anderson
Argue
Barrow
Bird
Bosa
Buckwoid
Cameron
Connolly
Cottreau
Davey
Denis
Frith
Giguère
Godfrey
Goidenberg
Graham
Guay
Hastings
Hayden
H-ays
Hicks
Lafond
Lamontagne

Macquarrie
M arshall
M oison
M uir
M urray
Nurgitz
Phillips
Roblin
Sherwood
Smith
Sullivan
Tremblay
Walker
Yuzyk-29.

Y EAS

THE HONOURABLE SENATORS

Langlois
Lapointe
Leblanc
McElman
McGrand
Mcl Irait h
Molgat
N ei man
Oison
Perrault
Petten
Riel
Riley
Rizzuto
Robichaud
Rousseau
R owe
Sparrow
Steuart
Thériault
Thompson
van Roggen-45.

NA vs

THE HONOURABLE SENATORS

The Hon. the Speaker: 1 declare the motion carried.
* (2110)

Hon. Royce Frith (Deputy Leader of the Government):
Honourable senators, before proceedings to the next item of
business, 1 should like to point out that part of the agreement
in connection with the motion we have just deait with was that
the motion to appoint senators to serve on the special joint
committee be adopted before the adjournment of the Senate
today, or at such other time agreed upon by the Senate.

1 have informed the Leader of the Opposition that the list of
senators on this side is not quite complete.

Some Hon. Senators: Oh, oh.

Senator Frith: 1 say this in fairness, because the Leader of
the Opposition had toId me the names that he had proposed
for this side. And so 1 ask honourabie senators-and I have
discussed this with my honourable friend-to have this aspect
of the matter postponed until tomorrow evening.

The Hon. the Speaker: Is it agreed, honourable senators?

Hon. Senators: Agreed.

NOVA SCOTIA
OFFSH-ORE MINERAL RIGHTS-HISTORICAL FACTS-BRITISH

COLUMBIA REFERENCE CASE INQUIRY STANDS

On the Inquiry by the Honourable Senator Smith:
That he will call the attention of the Senate to some of

the historical facts relevant to the claim of Nova Scotia to
minerais off its shores which distinguish that dlaim from
the British Columbia dlaim as deait with by the Supreme
Court of Canada in Reference re Olwnership of Offshore
Minerai Rights (the British Columbia Reference case),
(1967) Supreme Court Reports, 792, and (1968) 65
Dominion Law Reports (2d), 353, and submit that the
said decision does not decîde the ownership of minerais
off the shores of Nova Scotia.

Hon. G. 1. Smith: Honourabie senators, 1 ask that this
item stand, but 1 make what you may regard as a somewhat
threatening assertion to the effect that 1 wiil likeiy speak to it
tomorrow.

Inquiry stands.
The Senate adjourned until tomorrow at 8 p.m.

Adams
Asselin
Balfour
Beaubien
Bélisie
Bielish
Charbonneau
Choquette
Cook
Do nahoe
Doody
Flynn
Fournier
Grosart
Macdonald
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